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: PRIVY COUNCIL 
Appeal from the Bombay High Court 
June 17, 1938 
Lorp THAN KERTON, Lorp Romar, SIR 
LANOSLOT SANDEESON, SIR SHADI LAL AND 


A - SIR Georegs RANKIN. 


-NATHU RAMU MAHAJAN AND otages 
— APPELLANTS 
Versus 


GANGABAI—RESPONDENT 
. Will—Construction— Principles of—Intention of 
“testator must be looked at—Held that as will gave 
widow right to enjoy estate during her lifetime she 
was entitled to its possession and to realise its  in- 
come, 

In determining the construction of a will what 
the Vourt has to look to, is the intention of the 
testator, The Hindu Law, no less than the English 
Law, points to the intention as the element by which 
the Oourts are to be guided in détermining the effect 
of a testamentary disposition ; nor, is there 
difference between the one law dnd the other as to 
the materials from which the intention is to be col- 
lected. Primarily the words of the will are to be 
considered. They convey the expression of the tes- 
tator’s wishes; but the meaning to be attached to 
them may be affected by surrounding circumstances, 
“and where this is the case, those circumstances 
must be regarded. Amongst the circumstances 
thus to be regarded, is the law of the country 
under which the will is made and its dispositions 
are to be carried out, If that law has attached to 
particular words a particular meaning, or to a parti- 


‘ cular disposition a particalar effect, it must be 


assumed that the testator; in the dispusitions which 
he has made, had regard to that meaning or to that 
effect, unless the language of the will or the sur- 
rounding circumstances - displace that assumption, 
Sreemutty Soorjeemoney Dossee v. Denobundoo Mullick 
(1), relied on. ; 

Held, on construction that the will gave the widow 
the right to enjoy the income of the estate during 
her lifetime and, therefore, it was evidently contem- 
plated that she should, as provided by the Hindu 
Law in the case of a widow; be in possession of the 
estate and realise its income, She was, no doubt, to 
consult her brother-in-law in managing the estate, 
but as he died during the pendency of the appeal, 
his executors had no.right to represent him in the 
management, 

Mr. P. V. Subba. for the Appellants. 

Sir Thomas Strangman, K. C., Sir Hari 
Singh Gour and Mr. Bagram, for the Respon- 
dent. 
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Sir Shadi Lal.—This appeal arises out 
of an action brought by the respondent, 
Gangabai for, the recovery from her bros 
ther-in-law, Kamu Ganpat, of the posses- 
sion of her husband’s estate; and also for 
an account of the management of that 
estate. The husband, Dhanaji Dula Maha- 
jan, died on June 24, 1907, leaving a will 
made by him on June 21, 1807. The 
Courts in India have concurred in holding 
that the will propounded in this case was 
duly made by the testator: and that he had, 
at that time, a disposing mind. 


It appears that after the death of her 
ahaaa, Gangabai and Ramu Gan pat 
took possession of the estate, but that the 
latter alone’was in charge of its manage- 
nient. He, however, fellout with his sister- 
in-law, with the result, that she brought 
the present suit as stated above. The 
trial Court dismissed the suit, but against 
the decree dismissing her claim, Gangabai, 
preferred an appeal to the High Court. , 
During the pendency of the appeal Ramu 
Ganpat died, leaving only minor children; 
and the executors appointed by him to 
adminisier his own esvate were implead- 
ed in the appeal as ns legal representa- 
tives. 

The learned Judges of the Higa Ovurt 
have decided ihat “the plamtiff 18 entitled 
to have an account from the date of the 
notice in 1927": and have also directed the 
executors to deliver possession of the pro: 
perty claimed by her. . From tue decree 
granted by the High Court tne executors 
have brought this appeal to His Majesty 
in Council; and‘ the. question whicn re- 
quires determination is whether the widow 
is entitled to obtain possession of the estate 
left by her husband, The answer to this 
question depends upon the construction of 
the will made by him. In determining 
the contruction, what the Court has to look 


i intention of the testator. 
Wana a Lew, no less than tho Eng- 
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lish Law, points to the intention as the element by 
which we are to be guided in determining the effect 
ofa testamentary disposition ; nor, so far as we are 
aware, is there any difference between the one law 
and the other as to the materials from which the 
intention is to be collected. Primarily the words of 
the will are to be considered. They convey the ex- 
pression of the testator's wishes; but the meaning 
to be attached tothem may be affected by surround- 
ing circumstances, and where this is the case, those 
circumstances no doubt must be regarded. Amongst 
the circumstances thus to be regarded, is the law of 
the country under which the will is made and its 
dispositions are to be carried out. If that law has 
attached to particular words a particular meaning, or 
to a particular disposition a particular effect, it must 
be assumed that the testator, in the dispositions 
which he has. made, had regard to that meaning or 
to that effect, unless the language of the will or the 
surrounding circumstances displace that assumption.” 
(Sreemutty Soorjeemoney Dossee v. Denobundoo Mul- 
lick (1).” 

In view of these principles, their Lord- 
ships have to decide what was the intention 
` of the testator as gathered from the lang- 
uage used by him in his will. Now, the 
. language of the will leaves no doubt that 
the testator was anxious that his estate 
should devolve upon the members of his 
family or on his brother Ramu Ganpat. 
He had no male issue, but his wife Ganga- 
bai was enceinte. He directed that if a 
son was born to him, he would succeed 
to his entire estate. But if she did not 
` give birth to a son, or the son, if born, 
died issueless, he authorised her to adopt 
a boy, but the boy to be adopted should 
be a son of Ramu Ganpat. Indeed, she 
was forbidden to adopt any other boy. 
Now, Gangabai neither gave birth to a 
son, nor availed herself of the authority 
conferred upon her by her husband to 
adopt a boy. There was, therefore, no son, 
natural or adopted, who could succeed to 
the estate. This contingency was foreseen 
by the testator, who provided in the will 
that if Ramu Ganpat “has no such son 
as can be given in adoption, or if Gan- 
gabai does not take any boy in adoption, 
then Gangabai should enjoy the income 
ef my estate during her lifetime’. And 
it was only after her death, that Ramu 
Ganpat was to get the estate as “full 
owner.” 

On the death of her husband, the widow 
along with Ramu Ganpat actually took 
possession of the estate, as the will direct- 
ed her to “carry on administration in 
respect of the property in consultation with 
Ramu Ganpat”. Indeed, she allowed him 
to Manage the estate; and probably she 
would not have brought her action to 


G) 6MIA 526 at pp. 550, 551; 4 W R P'O 114; 1 
Ind. Jur, (N 8) 37; 1 Suth. 291; 1 Sar. 583 (P O). 
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dispossess him, if he had not quarrelled 
with her. f 

As the will gave her dhe right to 
“enjoy” the income of the estate during 
her lifetime, it was evidently contemplated 
that she should, as’ provided by the Hindu 
Law in the case of a widow, be in pos- 
session of the estate and realise its in- 
come. She was, no doubt, to consult 
Ramu Ganpat in managing the estate, but 
he died during the pendency of the appeal 
and his executors have no right to re- 
present him in the management. Nor is 
there any provision in the will associating 
any other person with her in carrying on 
the management. 

For these reasons, their Lordships con- 
sider that the widow is, in the circum- 
stances, entitled to’ the possession of the 
estate and also to manage it. They will, 
therefore, humbly advise His Majesty that 
the judgment of the High Court should be 
affirmed and that this appeal should be dis- 
missed with costs. 

8.. - Appeal dismissed, 

Solicitors for the Appellant :—Messrs. 
Harold Shephard. 

. Solicitors for the Respondent :— Messrs. 
T. L. Wilson & Co. i 
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Appeal from.the Patna High Court 
` June 17, 1938 
Lorp THANKERTON, LORD ROMER AND SIR 
SHADI LAL 


Raja SHYAM. SUNDER SINGH AND OTHERS. 


— APPELLANTS 

versus : 

KALURAM AGARWALA AND oTHER 
i — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
—Sale, setting aside—Admission and waiver, distinct- 
tion—Property brought'to sale in execution having 
much morevalue than decretal amount—Judgment- 
debtor applying for time before date of sale and 
waving necessity for fresh proclamation under O. XXI, 
r. 69 (2) and admitting due service of sale proclama- 
tion—Time grantedon four occasions—Property sub- 
sequently sold fetching less value—Application to set 
aside sale—Some irregularity in attachment of pro- 
perty and sale proclamation — Judgment-debtor held 
waivedobjection to defect in sale proclamation and 
irregualarity in attachment did not affect sale—Sate 
could not be set aside. ` i : 

There is a distinction in law between waiver and 
admission ; inthe case of. waiver a person is not to 
be held to have waived-a right of which he was 
reasonably ignorant, but inthe case of a representa~ 
tion or admission which is acted onthe party making 
it, cannot plead ignorance unless it is induced by the 
other party, for, if he does n®t choose to enquirg 
beforehand, he takes the risk of error. 


e- 


1938 


The waiverof any necessity for a fresh sale pro- 
clamation would not imply a waiver of the right to 
object to any of the irregularities in the gttach- 
ment. S 

Property of the judgment-debtor was put for sale 
in execution of the decree. The property was worth 
much more than the decrete! amount. Before the 
date of the sale the judgment-debtor applied for 
granting time topay off the decretal amount. The 
application stated “another date may be fixed by 
allowing one-month's time for payment to the decree- 
holder after securing money. The sale proclamation 
has been properly served. If the money is not paid 
on the next date fixed, the sale will take placa on the 
strength of this proclamation. No fresh proclamation 
will have to be issped.” The judgment-debtor obtain- 
ed, on the strength of these representations, an 
extension of time for payment of the decretal amount 
on four occasions. The property was subsequently 
sold and the judgment-debtor applied under O. XXI, 
r. 90, Civil Procedure Code, to set aside the sale on 
the ground that there were irregularities in attach- 
ment and conduct of sale which resulted in bringing 
very low price for the property sold. The Oourtfound 
that there were certain irregularities in attachment 
and in the sale proclamation: : a 

Held, that in the first place, the judgment-debtor 
waived the necessity for a fresh sale proclamation, 
as is provided in O. XXI, r. 69 (2), In the second 
place, he represented and thereby admitted thatthe 
sale proclamation had been properly served. As 
regards the appellants’ objection to the sale pro- 
clamation, the waiver of the necessity for a fresh.pro- 
clamation necessarily implied a waiver of objection 
to any defect appearing on the face of thesale pro- 
clamation, as the judgment-debtor must have been 
fully aware of its terms. Girdhari Singh v. Hurdeo 
Narain Singh (1), referred to. 

Held, further, that the main purpose of attachment 
is to prevent the transfer or charging of the property 
attached by the judgment-debtor. No date of sale 
is fixed until the sale proclamation. The objections. 
as to the attachment did not so materially affect the 
proceedings on the sale day as to justify its setting 
aside and as the proceedings extended over several 
months, any effect of the irregularities in the attach- 
ment on the actual sale was highly problematical and 
remote and was insufficient to form:the basis of the 
eubstantial injury which the judgment-debtor requir- 


ed to prove. The sale could not, therefore, be set, 


aside, 

Mr. J. M. Pringle, for the Appellants. 

Mr. L. P. E. Pugh, K.C. and W. Wallach, 
for the Respondents. 

Lord Thankerton.—Appellant No. 1, 
whose property has been sold in execu- 
tion, and the other two appellants, who 
are receivers in charge of his properties, 
appeal, in an application by them under 
O. XXI, r. 90 of the Code of Civil Pro- 
cedure, to have the execution sale set aside, 
against the decree of the Higa Court of 
Judicature at Patna dated November 27, 
1935, which confirmed’ the sale, setting 
aside the order of the Subordinate Judge 
of Dhanbad dated September 18, 1933, 
which had set the sale aside. 

Under r. 90 it is necessary, in order to 
have the sale set aside, to prove (a) ma- 
terial irregalarity or fraud in publishing 
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or conducting the sale, and (b) that the ap- 
plicant has sustained substantial injury by 
reason of such irregularity or fraud. _ 

Respondent No. 4 is the representative of 
his father, who obtained an ex parte decree 
dated July 31, 1931, in the High Court of 
Judicature at Fort William in Bengal 
against appellant No.1 for the payment of 
Rs. 38,392-4-8, which was transferred to the 
Court of the Subordinate Judge of Dhanbad 
for execution. application being there made 
by the decree-holder on September 23, 
1931, for execution by attachment and sale 
of twoof the said appellant's properties. 
The Subordinate Judge states the sub- 
sequent proceedings as follows;— 

“The first property as described in the execution 
petition is Pandra let Kismat, Touzi No. 21 of 
‘Manbhum Oollectorate, pargana Pandra—the total 
land revenue payable being Rs, 107-2-6} and the 
local cess payable ter the property being Rs 4,184-10-0. 
The other property is Pandra 3rd Kismat, Touzi 
No. 23 of Manbhum Oollectorate, pargana Pandra, 
and’ the total land revenue payable in respect of 
it was Rs, 53-10-8 and the total cess payable was 
Rs. 1,621-14-6. The decree-holder did not give any 
value of the properties in his execution petition. 
The first process issued in the case was the pro- 
cess of-attachment in respect of both the Touzi 
which purports to have been served on November 28, 
1931. Thereafter a notice under O, XXI, r. 66, of 
the Civil Procedure Code, was issued and served 
on ‘the judgmentdebtor. The judgmsnt-debtor 
appeared on January 8, 1932, and took time to file 
objection regarding valuation, On January 15, 1932, 
he filed an objection alleging the value of Touzi 
No. 21 to be 13 lacs and that of Touzi No. 23 to 
be 10 lacs; on January 23, 1932, when the Court 
proceeded to enquire about the valuation of the 
property, the deoree-holders’ Pleader stated that he 
had no objection to the judgment-debtor’s valuation 
being accepted without prejudice. The Court 
ordered the sale proclamation to be issued insert- 
ing the judgment-debtor'’s valuation. There was a 
miscellaneous appeal against that judgment by the 
judgment-debtor, and the sale of the property which 
was to take place on March 15, 1932, was stayed 
by order of the Honourable High Oourt. On 
March 16, 1932, the aforesaid civil revision case 
was disposed of, and the order of this Court re- 
garding valuation was set aside and the Court 
was directed to decide the question of valuation on 
the evidence. Thereafter on May 2, 1932, there 
was an enquiry by this Court, and the Court 
valued Touzi No. 28, which the decree-holder 
wanted to sell, at 2 lacs, and the sale proclama- 
tion in respect of that tougi was issued, üxing 
June 15, 1932, for sale, That sale proclamation 
was notserved for want of identifier, and on decree- 
holder's petition filed on May 25, 1932, a freshsule 
proclamation was issued in respect of Touzi No. 23 
fixing July 15, 1¥32, for sale at noon, On that 
date the judgment-debtor applied for one month's 
time to pay up the decretal amount waiving the 
right to issue a fresh sale proclamation. Time 
was allowed and the sale was adjouraed to August Jo, 
1932, at noon.” A 

It is unnecessary to detail the subsequent 


proceedings, as the appellants now raise no 
separate point as to them; it is sufficient 
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to state that the judgment-debtor obtained 
three further adjournments of the sale date 
on petitions in similar terms to that of 
July 15, 1932, the date of sale being ulti- 
mately fixed for September 27, 1932. A 
similar petition by the judgment-debtor on 
this last date was rejected, and the sale took 
Place on September 27, and the property was 
purchased by respondents Nos. 1 and 2 
for Rs. 60,000. It may be added that on 
August 20, 1932, the judgment-debtor had 
paid Rs. 5,000 towards the decretal amount. 


The only case of fraud alleged in the 
plaint was found to be untrue by the Sub- 
ordinate Judge, and the appellants ac- 
quiesced in that decision.. The casa now 
tests solely on irregularities in publishing 
and conducting the sale. The Subordinate 
Judge found that certain material irregula- 
Tities had occurred in publishing and con» 
ducting the sale, with the result that the 
property was sold for the small sum of 


- Rs. 60,000, though it was valued at over 


three lacs of rupees, and that appellant. 
No. 1 had thereby suffered substantial loss. 
The learned Judge rejected the respondents’ 
contention, referred to later, that the said 
appellant had waived any objection to 
these irregularities, and, as already. stated, 
he set aside the sale. On appeal by the 
present respondents, the High Oourt re- 
versed this decision and confirmed the Bale, 
on the ground .that in his- petition of 
July 15, 1932, the judgment-debtor had 
stated that the sale proclamation had been 
Properly served and that if time were 
granted, he would not insist on the issue 
of a fresh proclamation, that time was 
granted on that and three subsequent oc- 
casions, always on the same condition and 
that, apart from fraud, his only case on 
which had been rejected by the Sub- 
ordinate Judge, the judgment-debtor had 
waived any right to object to the irregu” 
larities found by the Subordinate Judge. 
The learned Judges, holding this view, did 
not discuss the correctness of the Sub- 
ordinate Judge's findings as to the irregla- 
rities, but, on the question of substantial 
injury to the applicant, they stated: 

“The many opportunities which the judgment- 
debtor has had prior to the sale, for the purpose 
of enabling hım to avert the sale by raising on 
the property the money necessary to meet his de- 
cretal debt, indicate that the price_ realised is not 
so grossly inadeguate in the present circumstances 
as: to enable it to be held that the property has 


been sold fora grossly inadequate price due to ir- 
regularities in the proceedings,” 


While their Lordships find great force in 
this observation, they find it unnecessary 
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to form a concluded opinion on this points 
as they agree with the conclusion otherwise 
arrived at by the learned Judges. 

The material part of the judgment-debt- 
or's petition of July 15, 1932, which is 
repeated in almost identical language 
in the three subsequent petitions, is a8 
KE date may be fixed by allowing one 
month's time for payment to the decree-holder after 
securing money. The sale proclamation has been 
properly served, If the money is not paid on the 
next date fixed, the sale will take place on the 
strength of this proclamation. No fresh proclamation 
will have to be issued ” 

The. judgment-debtor obtained, on the 
strength of these representations, an ex- 
tension of time for payment of the de- 
cretal amount on four occasions. In the 
first place, he waived the necassity for a 
fresh sale proclamation, as is provided in 
O. XXI, r, 69 (2). In the second place, he 
represented and thereby admitted that the 
sale proclamation had been properly served, 
There is a distinction in law between 
waiver and admission; in the case of 
waiver, a person is not to be held to have 
waived a right of which he was reasonably. 
ignorant, but in the case of representa- 
tion or admission which is acted on the. 
party making it, cannot plead ignorance 
unless it is induced by the other party, for, 
if he does not choose to enquire beforehand, 
he takes the risk of error. 

The irregularities found by the Sub- 
ordinate Judge on which the appellants now 
rely are as follows;-— 

I. As to the attachment :— 

(a) the Subordinate Judge had grave 
doubt of the truth of the service: 
report of the peon, 

(b) that the copy of the attachment 
order was affixed) at Poddardih 
which is on Touzi No. 21, and on 
no part of Touzi No. 23, and 

(c) that no copy was sent to the Col- 
lector of Burdwan, in which Dis- 
trict parts of Touzi No. 23 are 
situate. | 

II. As to the sale proclamation :— 

that the contents were defective; in 
that the discription of the property 
was insufficient. f fo 

As regards the appellants’ objection to 
the sale proclamation, their Lordships 
consider that the waiver of the necessity 
for afresh proclamation necessarily im- 
plied a waiver of objection to any defect 
appearing on the face of the sale pro- 
clamation, as the appelant No. 1 must 
have been fully aware of its terms in 


. 
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view of his miscellaneous appeal to the 
High Gourt. The facts in this case are 
stronger agaites} the said appellant than 
those in Girdhari Singh v. Hurdeo Narain 
Singh (1), in which this Board held that 
the waiver covered any objection to an 
error in the statement of the Government 
Revenue, as the judgment-debtor must 
have had the opportunity of seeing the 
copy affixed in the Oourt House. This 
ie of the appellants accordingly 
ails. 


e 

As regards the appellants’ three objec- 
tions to the attachment, their Lordships 
find it unnecessary to consider the cor- 
rectness of the findings of the Subordinate 
Judge, and they have not heard the res- 
pondents on this question. Their Lord- 
ships do not consider that the waiver of 
any necessity for afresh sale proclamation 
would imply a waiver of the right to ob- 
ject to any of the three irregularities in 
the attachment found by the Subordinate 
Judge. While much might be said for the 
view that the repeated admissions by the 
judgment-debtor in this case, on the- faith 
of which he secured delay, excluded any 
objection by him,in the absence of fraud, 
to irregularities in the attachment, their 
Lordships find it sufficient for disposal of 
this appeal to hold that, assuming the 
findings of the Subordinate Judge to be 
correct, these irregularities did not so 
materially affect the proceedings on the 
sale day as to justify the setting aside 
of the sale. It must be remembered that 
the main purpose of attachment is to 
prevent the transfer or charging of the 
property attached by the judgment-debtor. 
No date of sale is fixed until the sale 
proclamation, and, in view of their Lord- 
ships’ decision, it must be taken that the 
sale proclamation and the subsequent pro- 
ceedings were regular. In this case these 
proceedings extended over several months, 
and any effect of the irregularities in the 
attachment on the actual sale is highly 
problematical and remote and is insufficient 
to form the basis of the substantial injury 
which the appellants require to prove, 
Their Lordships are therefore of opinion 
that the appellants’ objections to the at- 
tachment do not awvail them in the present 
application to have the sale set aside. 


Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 


(1) 31 A 230726 W RP O41; 3 Sar. 637; 3 Suther 
294 (P O). 
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be dismissed with costs, and that the decree 
of the High Court should be affirmed. 
8. Appeal dismissed. 


Solicitors for the Appellants :—Messrs. 
W. W. Box & Co. 

Solicitors for the Respondents :— Messrs. 
A.J. Hunter & Co. 


PRIVY COUNGIL 
Appeal from the Supreme Court of the 
Island of Ceylon 
May 27, 1988 
Lorp THANKERTON, Lorp ROMER AND 
Sie Groren RANKIN 
CARSON & COMPANY, Liuitsp— 
* APPRLLANT 
VETSUS 
DOROTHY MARGARET CATHERINE 
HULME-KING—-RESPONDENT 

Mortgage—Construction—A indebted to certain 
company in Rs. 53,783-31—Mortgage bond executed by 
A on July 23, 1930, for Rs. 10,504-79—Settlement 
between company and one O attorney of A before 
mortgage that company should advance to O 
Rs. 43,272-52 and same amount should be paid by 
him in discharge of debt not evidenced by bond 
before execution of bond—That company should 
after execution of bond advance same amount again 
to-A—Object to'reduce stamp duty on bond—Com- 
pany accordingly paying by cheque toO on July 22 
—O paying same amount on behalf of A to company 
on same day by cheque—Receipt acknowledging such 
payment on July 24, a day after execution of bond 
—No alteration: in amount of indebtedness of A in 
company's books on July 22—Bond stating that A 
would pay amounts due to company as well as future 
advances—Suit on mortgage claiming Rs. 53,783-31— 
Held, on construction of bond that company could 
recover only amount of bond. 


A executed a mortgage of some property in favour ta 


of certain company for Rs. 10,504-79 on July 23, 
1930. Before that date A was indebted to the com- 
pany in the sum of Rs. 53,783-31. By an arrange- 
ment between the company and one O who was an 
attorney of A, whichwas for the sole purpose of 
reducing the amount ofstamp duty to be paid on 
the mortgage bond, it was settled that the company 
should advance to C personally the sum of 
Rs. 43,278-52 prior to execution of tha mortgage 
aud that C should pay the same amount on behglf 
of A in discharge ofthe debt not evidenced by the 
mortgage and that after the execution of the mort- 
gage bond a fresh advance of the same amount 
should be made to A to discharge C's indebted- 
ness, Accordingly the company on July 22, drew a 
cheque for the said amount in favour of Cand G 
on the same day paid by cheque the same amount 
to the company. The money, however, was paid by 
the bauk to the company on July 25, two days 
after execution of the mortgage bond and the re- 
ceipt of this cheque was acknowledged by the com- 
pany on July 24, the day after the execution 
of the bond. The evidence showed that 
though the company received O's cheque on July 
22, it took no steps to acknowledge it, or act on it, 
or to alter the amount of A's indebtedness as stand- 
ing in its books, until July 24, after the execution 
of the bond, The bond stated that A was indebted 
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to the company in the sum of Rs. 10,504-79 and that 
he shall pay to the company all and every the sums 
and sum of money now due owing and payable and 
which shall or may at any time and from time to 
time and at all times hereafter be or become due 
owing and payable to the said company by the 
said obligor upon or in respect of any loans and 
- advances or payments made or tobe made by the 
said company to orfor the use or accommodation 
or on account of the said obligor or upon or in res- 
pect of any account or transactions whatsoever be- 
tween the said obligor andthe said company or 
upon or in respect of any overdraft obtained by the 
said company for and on behalf of the said obligor 
cesses + + eeeeeses ANd algo any balance of account which 
may be found due by the said obligor tothe said 
company and of which said balance a stated account 
in writing made out of the books of the said com- 
pany and signed and certified by the Directors for 
the time being of the said company shall be suffi- 
cient at law and conclusive*proof without any other 
document or voucher to support *the same. The 
company sued on the mortgage and claimed to re- 
cover the whole amount due by A before the date of 
the mortgage bond onthe grounds that the debt to 
the extent of Rs. 43,278-52 was discharged before 
the execution of the mortgage bond and a fresh 
advance of the same amount was made after the 
execution of the bond and was covered by the bond 
as future advance; that ifthe debt was not so dis- 
charged, it was covered by the bond as existing debt, 
and thatthe balance sued for, being signed and 
certified by the directors as provided in the bond 
was sufficient at law and conclusive proof of A's 
liability under the bond without any other document 
or voucher to support the same, as provided in the 
bond : 
Held, on construction of the bond and on evi- 


dence; 

(i) that the stated account in writing bringing out 
the balance sued for, which was certified by seven 
directors of the company, showed onthe face of it 
that the indebtedness of Rs. 43,278-52, which was in 
question, was taken into computation, and, if that 
indebtedness was not covered by the bond, sucha 
clause could not entitle the directors to bring it 
witbin the bond; 

(ii) that the only reality about the transaction was the 
reduction in stamp duty, and it was never intended 
that the company should have recourse against any- 
one except A for the Rs. 43,278-52, and that, in any 
event, the evidence did not sufficiently prove 
that the A was~even temporarily—discharged of 
that indebtedness; 

(iii) that the terms of the bond showed that “ all 
and every the sums and sum of money now due 
ewing and payable” was confined to the sum of 
Re. 10,£04-79 referred to in the narrative of the 
bond, and the company having paid duty on the 
bond on the footing that it was only for Rs. 10,504-79 
of existing debt, could not be heard, by maintaining 
another construction, to say that the real amount 
was larger and to thereby admit that the revenue 
was defrauded of the duty due onthe excess. 

Messrs. Harold Murphy, K.C., L. M. D. 
de Silva, K. ©. and Clive Bert, for the 
Appellant. 

Messrs. Stephenson Harwood & Tetham, 
for the Respondent. 


- Lord Thankerton—tThe present suit 
was instituted by the appellant for re- 


covery of a sum of Rs. 60,730-57 and’ 
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interest as due under mortgage bond 
No. 189 dated July 23, 1930, executed by 
the respondent in favour 9% the appellant. 
By decree dated June 25, 1935, the District 
Court of Colombo entered decree awarding 
the appellant the said sum and interest. On 
appeal, this decree was amended by the 
decree of the Supreme Court of Ceylon 
dated February 5, 1937, so as to award 
the sum of Rs. 10,504-79 with interest to 
the appellant, who now appeals against 
their decision, and asks that the decree of 
the District Court should be restored. 

Tt is agreed that the difference between 
the sums awarded respectively by the 
District Court and the Supreme Court is 
represented by a sum of Rs. 43,278-52, 
which the appellant claims to be recoverable 
under the mortgage bond, and which the 
respondent denies to be so recoverable. 
The determination of the dispute depends 
partly on the proper construction of the 
bond, and partly on the true view of the 
somewhat unusual circumstances. which 
surrounded its execution. ` 

For some time prior to July 1930, the 
respondent, who owned estates in the 
Island, had employed the appellant to 
manage them. The appellant appears to 
have been in the habit of making re- 
mittances to her from time to time, in 
anticipation of the receipt of the income 
from the estates, which was mostly derived 
from the production and sale of rubber 
and copra. These advances appear 
to have been so far financed by the 
appellant by an overdraft account with 
its bank in its own name. The serious 
depreciation in the prices of rubber and 
copra and, the large amount ofthe res- 
pondent’s indebtedness led the appellant 
in June 1930, to ask the respondent to 
give it real security for the debt. Atthis 
time the respondent was absent from the 
Island, and Mr. P. G. Cooke, a proctor, 
who held her power-of-attorney, represented 
her. Through Mr. Cooke, the respondent 
agreed to grant a secondary open bond 
over her Dicklande estate, and on July, 
23, 1930, the mortgage bond herein question 
was signed by Mr. Cooke as her attorney, 
and it was registered on July 26, 1930. 

It is an established fact that on July, 
22, 1930, pricr to the transactions about 
to be referred to, the defendant was in- 
debted to the appellant in the sum of 
Rs. 53,783*31, of which Rs. 10,504-79 had 
been financed by means of the appellant’s 
overdraft from the bank. On the sugges- 
tion of Mr. Cooke, conceived doubtless in 
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the respondent’s interest, an arrangement 
was made between ‘him and the appellant, 
with the sole yiew of reducing the amount 
of stamp duty to be paid on the mortgage 
bond. This arrangement is not stated in 
writing, but it was spoken to in the evi- 
dence of Mr. Mathews, the accountant of 
the plaintiff company, and by Mr. Cooke, 
and the carrying out of the arrangement 
is evidenced by certain documents. 

It will be convenient to state at once 
the contentions of the appellant before 
their Lordships; they were as follows :— 

l. That by the carrying out of the 
arrangement the respondent's debt to the 
appellant was discharged to the extent of 
Rs. 43,278-52 prior to the execution of the 
mortgage bond on July 28, 1930. That 
the bond only covered the balance of 
Rs. 10,504-79, so far as existing debt was 
concerned. That, on July 25, 1930, a 
further advance of Rs. 43,278-52 was made 
by the appellant tothe respondent, which 
was covered by the bond as a future 
advance; and that it was rightly included 
in arriving at the balance sued for. 

2, Alternatively, if it were held that the 
appellant's debt was not so discharged to 
the extent of Rs. 43,278-52 prior to the 
execution of the bond, that it was covered, 
as existing debt, by the terms of the 
bond, and was rightly included in arriving 
at the balance sued for. 


3. That, apart from the foregoing con- 
tentions, the balance sued for, being 
signed and certified by the directors as 
provided in the bond was sufficient at law 
and conclusive proof of the respondent's 
liability under the bond without any other 
document or voucher to support the same, 
as provided in the bond. 


The material portions of the mortgage 
bond are as follows :— 

“And Whereas the said Obligor is indebted unto 
Oarson and Company, Limited, a company duly 
incorporated under the Ceylon Joint Stock Oom- 
panies Ordinances and having its registered Office 
at the Australia Buildings in the Fort of Colombo 
aforesaid (hereinafter sometimes called and referred to 
as the said Company which term or expression as 
herein used shall where the context so requires 
or admits mean and include the said Oarson and 
Company Limited its successors and assigns) in 
the sum of Rs. 10,504-79 of lawful money of Ceylon. 

“And Whereas the said Obligor has requested the 
said company to lend and advance to her such 
forther sum and sums of money as the said com- 
pany may in its absolute discretion think fit which 
the said company has agreed to do on the said 
Obligor entering into and executing these presents 
and giving and granting the security hereinafter 
mentioned, 

“Now Know Ye ard these presents Witness that 
the said obligor doth hereby for herself and her 
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heirs, executors and administrators covenant and 
agree with and bind and oblige herself her heirs ex- 
ecutors and administrators to the said, compeny 
that she the said Obligor and her aforewritten gha 
and will on six calendar months’ notice in writing 
being given to her or her aforewritten well and 
truly pay or cause to be paid in Colombo aforesaid to 
the said company all and every the sums and sum 
money now due owing and payable and which sha 
or may at any time and from time to time and at 
all times hereafter be or become due owing and 
payable to the said company by the said obligor 
upon or inrespect of any loans and advances or 
payments made orto be made by the said company 
to orfor the use or accommodation or on account 
of the said Obligor or upon or in respect of any 
account or transactions whatsoever between the said 
Obligor and the said Company or upon or in pee 
of any overdraft Obtained by the said company for ani 
on behalf of the said Obligor together with interest 
thereon at the rate of eight per centum., per annum 
from the date or respective dates of such payments 
or advances and also any balance of account whic 
may he found due by the said Obligor to the said 
company and of which said balance & stated 
account in writing made out of the books of the said 
company and signed and certified by the directors 
for the time being of the said Company shall be 
sufficient at law and conclusive proof without any 
other Document or Voucher to support the same. 

The last contention of the appellant may 
be disposed of first, and it is enough to 
say that the stated account in writing 
bringing out the balance sued for, which 
is certified by seven directors of the ap- 
pellant company, shows on the face of it 
that the indebtedness of Rs. 43,278/52, 
which is in question, is taken into com- 
putation, and, if that indebtedness is not 
covered by the bond, such a clause cannot 
entitle the directors to bring it within the 
bond.. Accordingly the third contention 
fails. 


The appellant's main contention, however,» 


was the first one, and it is necessary to 
consider carefully the steps taken to secure 
reduction of the stamp duty,in order to 
see whether they effected at the same time 
the discharge of the defendant's indebted- 
ness to the extent of Rs. 43,2, 8-52. 

The appellant's case is that, under the 
arrangement made with Mr. Cooke, the 
appellant advanced to Mr. Cooke personaliy 
the amount necessary to discharge the 
respondent's indebtedness to the appellant 
to the extent of Rs. 43,278-52, and that 
Mr. Cooke did so discharge the respon- 
dent's indebtedness by a cheque drawn 
against the said advance; that this was 
done prior to the execution of the bond ; 
that, on July 25, 1930, after the execution 
of the bond, the appellant, on Mr. Cooke's 
instructions, made a fresh advance of 
Rs. 43,278-52 to the respondent, which was 
used to discharge Mr. Cooke's indebtedness 
to the appellant. The evidence may now 
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be examined to see what the reality of 
this transaction, which admittedly resulted 
in stamp duty being paid on the footing 
that the existing debt of the respondent 
_ was Rs. 10,504-79, was in a question bet- 
ween the appellant and the respondent. 

On July 22, 1930, the day before the 
execution of the bond, the appellant and 
Mr. Cooke exchanged cheques. In the first 


place, the appellant wrote.Mr. Cooke a 
letter the material part of which is as 
follows :— 

Dear Sir, 


Mrs. Daisy Hulme-King. 

“We have pleasure, as arranged, in handing you 
cheque in favour of the above for Rs, 45,278/52 and 
shall be glad to receive your cheque for a like 
amount in due course.” ; 

The cheque was drawn on the National 
Bank of India, Colombo, in favour of “Mrs. 
Daisy Hulme King” or order, and it will 
be noted that it was for an amount exceed- 
ing the indebtedness jin question by 
Rs. 2,000. The cheque was evidently 
endorsed by Mr. Cooke, as the defendant's 
attorney, with the addition of “Please 
credit my aje. P.G. Cooke” and presented 
to the bank. From a note “Payees endorse- 
ment required 22-7-30", it may he iaferred 
that the bank declined to accept the 
attorney’s endorsement in his own favour 
and returned the cheque. The original 
payee’s name was then deleted and re- 
placed by “P. G. Cooke” as the payee, and 
the alteration initialled by the drawers, and 
the original endorsement and its addition 
and the bank’s memorandum, were all 
deleted. The cheque was then endorsed 
by Mr. Cooke in his own name. It may 
be assumed from the word “transfer” 
marked on the cheque that it was again 
presented to the bank, but there is no in- 
formation as to the day on which it was 
presented. 

On the same day, July 22, Mr. Cooke 
wrote to the appellant enclosing a 
cheque “in your favour for Is. 45,278-52 
in settlement of the amount due to you 
by Mrs. Daisy Hulme King, the receipt of 
which kindly acknowledge". This cheque 
was also drawn on the National Bank of 
India, Colombo, anu was signed by Mr. 
Cooke personally. It was endorsed to the 
bank by the appellant, and is marked by 
the bank as paid.on July 25, two days 
after the execution cf the bond. The ap- 
pellant’s letter to Mr. Cooke acknowledg- 
ing receipt of this cheque is dated July 24, 
the day after the execution of the bond. 
It will be noticed thatit is also in excess 
of the indebtedness by Rs. 2,000. That 


176 10 


completes the documentary evidence as to 
the alleged discharge of the indebtedness 
in question There remains the evidence 
of Mr. Matthews and Mr.” Cooke. 

Mr. Matthews did not speak to this 
matter in his examination in chief, but in 
cross-examination he stated, 

“My accounts show payments to Mr, Cooke of 
Rs, 24,339-50 and 18,939-02, In fact there was only 
one cheque. That sum of Rs. 45,000/ we paid to 
Mr Oooke at his request cn July 22. He requested us 
to send that amount to him and he would before the 
signature to the bond send us a cheque squaring off 
the amount due to Oarsons by the defendant, Mr. Cooke 
sent us cheque on July 22, itself. I fresume the object 
wasto reduce the amount on the bond to evade stamp 
duty. We received a cheque from Mr. Cooke which was 
credited to defendant's account. Later the position 
of the account of the defendant was squared. Mr. 
Oooke wrote to us. His instructions were to transfer 
Rs. 43,000 to debit of the defendant and credit Mr. 
Cooke in Carsons’ books,” 

To Court: “I gave a cheque for Rs. 45,000 to 

Mr. Oooke asa loan tohim personally. He paid it 
back by instructing us to debit the defendant with 
these various amounts and credit him. . . . We 
entered into this manipulation at defendant's request. 
As a result of our agreeing to it we took a bond 
for Rs. 10,504-79 and now seek to charge the extra 
Rs. 43,278-52 after the execution of the bond. We 
regard it as a future advance but we received in- 
structions from Mr. Uooke to credit his account 
and debit the defendant. It -was a re-payment of 
the amount that Mr. Cooke had borrowed on account 
of the defendant.” 
To Court: “Rs, 45,000 is paid by Mr. Cooke as 
an advance on behalf of the defendant. We do not 
credit or debit defendant's account with Rs, 45,000. 
This transaction did not pass through the cash 
book. She was temporarily credited with Rs, 43,000 
but once the bond was there, we restored the debit. 
We credited her with Rs, 45,000 in the books. After 
the bond was executed we restored the debit of 
Rs. 43,000. We made the entry on August 5.” 

Re-examined: “The cheque which was acknow- 
ledged by p. 27 (letter of August 24,) was sent to 
the credit of our bank account and realised on July 25, 
Mr. OCooke’s instructions to us were that the cheqne 
was to be credited to Mrs. Hulme-King’s account. 
In pursuance of the intsructions of Mr. Cooke we 
credited Rs, 43,278-52 to defendant's account, I 
produce an abstract from the cash book p. 28 they 
credited that under date July 25, 1930. Subse- 
quently we were told by Mr. Covke to credit his 
account with Rs. 43,278-52 and to debit Mrs. Hulme- 
King. That resulted in Rs, 24,339-50 and 18,939-02 
shown in p. 1 under date July, 25, 1930. These 
instructions were given to me expressly by Mr, 
Cooke as attorney for the defendant. So far as I 
know Mr. Covke's object was to pay the stamp duty 
on a reduced: basis.” 


This evidence, loose as to both dates and 
amounts, seems to prove, so far as it goes, 
that the appellant, though it received Mr. 
Cooke's cheque on July 22, took no steps 
to acknowledge it, or act on it, or to alter 
the amount of the defendant's indebtedness 
as standing in its books, until July 24, 
after the execution of the, bond. It further 
makes clear that the appellant throughout 
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accepted the instructions of Mr. Cook as 
given in his capacity as the defendant's 
attorney. è : 

It is enough ‘to alte two passages from 
the evidence of Mr. Cooke, vizt. 

“To Court: “ Oarsons gdve a cheque for Rs.45,000 
as a personal loan tome. If they gave itto me on 
behalf of Mrs. Hulme-King her indebtedness would 
have increased. In their books I understand I was 
debited with that amount. I considered for the 
moment that 1 was indebted to Oarsons in Rs. 45,000. 
I paid Oarsons Rs. 43,000 odd due to them by the 
first defendant so that her indebtedness was Rs. 10,000 
odd subject tomy drawing money later on, so that 
I could get the, bond drawn on the footing that 
Rs. 10,501-79 was the money to belent., Afterwards 
when she was redebited with Rs.43,278-52 her account 
rose, on the understanding that the money was to 
be appropriated by Oarsons in view of the money I 
had borrowed, I was saving my own principal 
Rs.600 or 700.” 

Re-examined : .“It was never intended that the 
result of the arrangement was to wipe out Rs. 43,278-52 
of the defendant s iiability.” |, 

To Mr, Pereira: “I did not get the difference of 
Rs. 2,000, I do not know what happened to the 
difference of Rs. 2,000 or how it was applied.” 


In their Lordships’ opinion, this evidence 
makes it clear that the ouly reality about 
the transaction was the reduction in stamp 
duty, thatit was never intended that the 
appellant should have recourse against any- 
one “except the respondent for the 
Rs, 48,278 52, and that, in any event, the 
evidence does not sufficiently prove that 
the defendant was—even temporarily— 
discharged of that indebtedness. Accord- 
ingly the main contention of the appellant 
ails. < 

The remaining contention of the appel- 
lant—the second one—is that, assuming that 

“the indebtedness in question was not dis- 
charged, it was covered by the terms of 
the bond. While, on construction, their 
Lordships areinclined to the view that the 
terms of the bond show that “all and 
every the sums and sum of money now 
due owing ahd payable” is confined to the 


sum of Rs. 10,504 79 referred to in the’ 


narrative of the bond, it is unnecessary to 
decide this question, for their Lordships are 
clearly of opinion that the appellant, hav- 
ing paid duty on the bond on the footing 
that it was. only for Rs. 10,604-79 of existing 
debt, cannot now be heard, by maintaining 
~ another construction; to. say that the- real 
amount was larger and to thereby admit 


that the .revenue was defrauded of the duty - 


due on the excess. 

Their Lordships should add that the only 
question before them was whether the 
Rs. 43,278-52 was covered by the bond. In 
answer toa question by their Lordships, 
the appellant's Counsel] stated that he did 
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not raise any question of the defendant's 
personal liability apart from the bond. 

Their Lordships are, therefore, of opinion 
that the appeal fails, and they will humbly 
advise His Majesty that it should be dis- 
missed with costs, and that the judgment 
and decree of the Supreme Court dated 
February 5, 1937, should be affirmed. 

8. Appeal dismissed. 

Solicitors for the Appellant:—Mr. Stephen 
Chapman. 

Solicitor for the Respondent:—Mr. 0. A. 
Cayley. 
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Will—Construction—P dying leaving sons J and 
R—Will by P by which sons to get life estates con- 
tingent upon satisfaction of certain conditions— 
After their death their issues to enjoy property at 
“ proper time "—d dying leaving plaimiiff as infant 
son—R dying leaving no issue—R's widow adopting 
son—Suit by plaintiff before attaining majority for 
declaration of his rights claiming whole estate— 
* Proper time ”, meaning of —Defendant held entitled 
to half share. 4 

One P made a will and died a few days after- 
wards. He left two sons named J and R. Clause 32 
of the will according to the Court translation readé 
as follows :—" Should the executors think that my 
sons have received education, etc., aré of good be- 
haviour and have good association and would safe- 
guard my properties without making any wasteful 
expenditure, and they hand over to them all the 
properties remaining after paying my debts and 
meeting the aforesaid expenses, the whole of my 
estate shall be handed over after J of my sons 
attains the age of 35 and R, the age of 30. Liven if 
so handed over, both my sons may only enjoy „but 
shall not have the power to mortgage or sell. Only 
the issue of my two sons shall at the proper time, 
use and enjoy absolutely with rights to gift, mort- 
gage, exchange and sell. Neither my sons nor my 
other heirs have any right.” J died first leaving the 
plaintiff as an infant son. R died subsequently with- | 
out leaving any issue. A few days afterwards 
and before the plaintiff attained majority, R's widow 
adopted a son. The plaintiff, instituted a suit for 


a, declaration of his rights under the will and claim- 


ed the whole estate : YAH 
Held, that the words “ proper time” inthe will 
must mean “at the proper age,” that is to day, “ at 
majority.” Proper time must mean some time other 
than the date of the death of the survivor of 
the testator’s sons: ; 
Held, also that in view of the explanation to 
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s. 119, Succession Act, the estate vested in interest 
in the plaintiff at the date of R's death by reason 
of possession of it being postponed until a future 
date but that the estate, though it vested in inter- 
est, did not vest in possession then but at the 
“ proper time’. The grandson in existence on the 
date of R's death, namely, the plaintiff, got a pre- 
sumptive share but that share was liable to be 
diminished if R's widow should adopt a son before 
the plaintif attained majority and the plaintiff's 
share would accordingly be liable to be divested 
pro tanto. The defendant was, therefore, entitled to 
half share in the estate. 

O. 8. A. from tke judgment of the Hon’ble 
Mr. Justice Lakshmana Rao, dated March 
9, 1936, and passed inthe exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Court in O. S. No. 617 of 1931. 

Messrs. K. Rajah Ayyar and V. Rama- 
sawmy Ayyar, for the Appellant. 

Mr. A. Suryanarayana, for the Respond- 


ent. 


Beasley, C. J.—On July 6, 1911, one W. 
Parthasarathi Mudaliar made a will (Ex. A.) 
and died a few days afterwards. He left two 
sons named Jayaram and Ramachandra. 
Jayaram died on April 21, 1923, leaving 
son of the plaintiff in the suit and Rama- 
chandra died on August 31, 1923, without 
issue and on September 14, 1923, his widow 
adopted the 2nd defendant. Olause 32 of 
the will according to the Oourt translation 
reads as follows: 

“Should the executors think that my sons have 
received education etc., areof good behaviour and 
have good association and would safeguard my 
properties without making any wasteful expendi- 
ture, and they hand over to them all the pro- 
perties remaining after paying my debts and 
meeting the aforesaid expenses, the whole of 
my estate shall be handed over after Jayarama 
S sMudaliar ofmy sons attains the age of 35 and 

Ramachandre Mudali, the age of 30. Even if so 
handed over, both my sons may only enjoy but 
shall not have the power to mortgage or sell, 
Only the issue of my two sons shall, at the proper 
time, use and enjoy absolutely with rights to gift, 
mortgage, exchange and sell. Neither my sons 
nor my other heirs have any right,” 

The plaintiff filed the suit under 
appeal praying for a declaration of his 
rights under the willand questioning the 
adoption ofthe 2nd defendant and claim- 
ing the whole estate even if the adoption 
should be proved. The learned trial 
Judge found that the adoption was proved 
but held that the plaintiff alone was entitled 
to take the estate under the will. This 
question depends upon what by reason of 
the will, was the period of distribution 
of the estate. Here there is a gifttoa 
class after the determination of what has 
been held in previous litigation with re- 
gard tothe same willin this High Court, 
to. bea contingent life estate, Jayaram 
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and Ramachandra being the life tenants. 
The class amongst whom the estate is to 
be distributed is the issue, of Jayaram 
and Ramechandra, that isthe grandsons 
of the testator. The difficulty in this case 
is caused by the ‘adoption of the 2nd 
defendant after the death of Ramachandra. 
He had not been adopted on the date of 
Ramachandra’s death and the only grandson 
of the testator then alive was the plaintif. 
The appellant's case is that the period of 
distribution of the estate was, by reason 
of the terms of the will, ppstponed unti 
the attainment of majority of the plaintiff 
(he being the first to do so) and that this 
being a gift to a class all persons who 
answered the description of grandsons on 
that date are entitled to share in the estate. 
On the other hand, the respondent contends 
that directly the contingent life estate came 
to an end on the death of Ramachandra 


the estate vested absolutely both in in- 
terest and possession, that that was the 
period of distribution and that on that 


date there being only the plaintiff alive 
and answering to the description “grandson”, 
he alone could take the estate, the sub- 
sequently adopted son of Ramachandra 
being excluded. The appellant contends 
that, even if this be so, by reason of the 
friction of relation back, the 2nd defend- 
ant, although adopted after Ramachandra's 
death, is entitled to all the rights of his 
deceased father and tothe estate of which 


he was the contingent life tenant at the 
date of his death. 
The first question, namely, what is the 


period of distribution, depends upon cl. $2 
of the will; and whether the words “only 
the issue of my two sons shall, at the 
proper time, use and enjoy absolutely with 
rights to gift, mortgage, exchange and sell. 
Neither my sons nor my father heirs have 
any right” mean that at sometime later 


“than the death of the surviving life-tenant 


the issue of the testator's sons that is his 
grandsons areto get possession of the 
estate. Ifthat isthe meaning of those 
words, then the class has got to,be asser- 
tained at sometime subsequent to the de- 
termination of the life estate. In Andrews 
v. Partington (1) there was a bequest of 
residue to allthe children of A, the daugh- 
ters’ shares to be paid at 21, or marriage, 
the sons at 2l,or to be sooner advanced 
for their benefit, with survivorship and 
interest for maintenance. It was held that 
“the fund shall be divisable when the 
eldest son attains 21, and the division 
(1) (1721) 29 E R 610; 3 Bro. O O 402. 
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shall be among those then in esse”; and the 
exception to ss. 111 and 112 of the Indian 
Succession Act (XXXIX of 1925) embody 
the rule laid down th Andrews v. Partington 
(1) and other English decision. It was 
conceded by Mr. Suryanarayana for tho 
respondent, that if the class has to be 
ascertained at the date of the majority of 
the plaintiff, then the 2nd defendant, the 
adopted son of Ramachandra, though adopt- 
ed after his death, would be included in 
the class of grandsons, What do the words 
“proper time’? in cl. 32 of the will mean ? 
In my view, and here I regret that I 
cannot agree with the Jearned trial Judge 
these words must mean “at the proper age”, 
that ig to say, “ab majority”. Proper time 
must, in my opinion, mean some time other 
than the date of the death of the survivor 
of the testator’s sons. These words appear 
in s, 119 of the Indian Succession Act and 
presumably the Advocate who drew up 
the will had that section in view in using 
the words, and if that is so, then the 
explanation to that section clearly covers 
this case. Mr. Rajah Ayyar does not con- 
tend that the estate did not become vest- 
ed in interest inthe plaintiff at the date 
of Ramachandra’s death by reason of pos- 
session of it being postponed until a future 
date but that the estate, though it vested 
in interest, didnot vest in possession then 
but at the “proper time”. This, in my 
view, is clearly correct. The grandson in 
existence on the date of Ramachandra’s 
death, namely, the plaintiff got a presump- 
tive share but that share was liable to be 
diminished if Ramachandra’s widow should 
adopt a son, certainly a possible contin- 
gency— before the plaintiff attained majority. 
This she did; and the plaintiffs share was 
accordingly liable to be divested pro 
tanto. 

The contingency upon which the tes- 
tator’s sons that is Jayaram and Rama- 
chandra were to get into possession of the 
life estate does not, in my view, put any 
difficulty in the way of the appellant's 
contention. Jayaram was to get possession 
of the life estate after his 35th year and 
Ramachandra after his 30th’ year provided 
that the executors were of the opinion that 
they had received sufficient education, 
that their conduct and associations were 
good and that they would safeguard the 
estate; and in such case the executors would 
cease to exist. This it is contended on 
behalf of the respondent is inconsistent with 
an intention te postpone the vesting both 
in interest and possession of the estate 
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beyond the death of the surviving son. 
No provision is made for executors to 
administer the estate during the minority 
of the issue of those sons and the learn- 
ed trial Judge thought that the fact no 
intermediate estate was created in favour 
of anyone else and that there was no pro- 
vision for accumulation and no gift over 
inthe event of the issue dying before 
majority strongly pointed to an immediate 
vesting of the estate. In my view, al- 
though these matters are of some import- 
ance they do-not necessarily conclude the 
matter. During the minority of the issue 
of the sons the natural or de facto guardian 
should be entitled to maintain them out of 
the income of the property, and if neces- 
sary, to apply to the Court for the purpose, 
and, should any of the issue die during 
minority, the presumptive share would 
go to their legal representatives. For 
the reasonsI have given, the appellant 
is entitled to succeed upon this’ point; 
and itis, therefore, unnecessary for me to 
consider the other argument put forward by 
him. 

The result is that the appeal succeeds 
and must be allowed with costs here and 
in the trial Court. The original side dec- 
ree is set aside. 

The trustee is directed to hand over the 
estate tothe plaintiff and 2nd respondent. 


He is discharged subject to his accounts 
being passed. | 7 
Plaintiff is declared a major and the 


guardian is discharged. No order on the 
other petition. 

Horwill, J—One Parthasarathy Mudae 
liar died on July 12, 1911, leaving two 
sons, Jayaram Mudaliar and Ramachandra 
Mudaliar. According tu his will, the re- 
levant portions of which have been set out 
in the judgment of the learned trial Judge, 
Jayaram and Ramachandra were to have a 
life interest continget upon their attain- 
ing the agesof 35 and 30, respectively, 
and upon being sufficiently educated and 
of good behaviour tobe able to manage 
the estate properly. After 
their issue were to enjoy the property 
absolutely at the proper time. Jayaram 
died on April 21, 1923, leaving the plaint- 
ifan infant. On August 31, 1923, Rama- 
chandraidied without issue. On September 
14, 1923, the widow of Ramachandra adopt- 
ed the 2nd defendant. 

The most important question to be de- 
cided inthis appeal is, when did the period 


‘of distribution arise—was it at the death 


of Ramachandra, or was it at the ‘proper 


their death, - 
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time’? Ifat the earlier date, then another 
question arises, viz., whether the adopted 
gon, the 2nd defendant, is entitled to a 
half share in the property, because of 
a legal fiction that his adoption related 
back to his adoptive father’s death, the 
time at which the property vested in 
the grandsons. The learned trial Judge 
held that the period of distribution was 
the deata of Ramachandra and that there 
was no rule that an adoption dates back 
to the time of the adoptive father's death. 
We think that the learned trial Judge was 
right in holding that the property vested 
in the issue of Jayaram and Ramachandra 
on the death of the latter. In fact, this 
is the conclusion to which one must come 
from a reading ofs. 119 of the Succession 
Act. We understand that the will was 
drawnup by an eminent Advocate who 
presumably used the word Yukthakalam 
(proper time) in the technical and apparent- 
ly well-established sense in which it is 
used in this section which runs as follows:— 

“Where by the terms of a bequest, the legatee 


is nos entitled to immediate possession of the 
thing bequeathed, a right to receive it at the 
proper time shall, unless a contrary intention 


appears by the will become vested in the legatee 
on the testator’s death, and shall pass to the 
legatee's representatives if he dies before that time 
and without having recsived the legacy and in such 
cases the legacy is from the testator’s death, said 
to be vested in interest" A 
Where there is an intermediate life in- 
terest, the property would presumably vest, 
according to this principle, on the death of 
the life tenant. The explanation to that 
section begins as follows:— 
e “An intentionthat a legacy to any person shall 
not become vested in interest in him is not to 
be inferred merely from a provision whereby the 
payment or possession of the thing bequeated is 
postponed . sasen = 
Jt does not, however, follow that because 
the property becomes vested in the 
representatives of a class (grandsons here) 
the membership of that class for the 
purpose of dividing the property has to be 
determined as one the day of vesting. As 
laid down in 28 Has. para. 1337. “There 
is no rule that where thereis a gift to 
a class on a contingent event, the time 
of the happening of the contingency 
determines the individuals comprising the 
class.” Paragraph 1342 of the same volume 
lays down the rule of Andrews yv, Parting- 
ton (1), which isto the effect that when 
property is to be divided among the mem- 
bers of aclass upon their attaining a cer- 
tain age, the period of distribution is that 
at which a member of that class first at- 
tains that age and that the persons who 
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are to divide the property are those who 
are members of that class at that time. It 
is unnecessary to discuss the very many 
English eases referred to by Mr. Rajah 
Aiyar in which the rule of Andrews v. 
Partington (1), had been followed, because 
the exceptions to ss. 111 and 112 of the 
Succession Act lay down the rules very 
clearly that are to be followed in India in 
determining the period of distribution. 
Moreover, in many of the English cases, 
the property apparently did not vest in 
the class until a certain contigency arose. 
Section 121 of the Succession Act provides 
for such cases in the following words : 
“Where a bequest is made only to such members 
of a class as shall have attained a particular age 


a person who has not attained that age cannot 
have a vested interest in the legacy.” 

In this appeal it is not suggested that 
the vesting in the members ot a class was 
postponed toa particular age,and the use 
of the words “proper time” as seen above, 
was itself an indication that the vesting 
took place at the death of the last life 
tenant. The exception to-s. 11] runs as 
follows : 

“If property is bequeathed to a class of persons 
described as standing in a particular degree of 
kindred to a specifiedindividual, but their posses- 
sion of it is deferred untila time later than the 
death ofthe testator by reason cf a prior bequest 
or otherwise, the property shall at that time go to 
such of them as are then alive, and to the repre- 
sentatives ofany of them who have died since the 
death of the testator." 


The Exception to s. 112, shows even more 
clearly what persons are to share in the 
property and the proper period when the 
property is to be distributed. The terms 
of the Exception are :- í 

“Tf property is bequeathed toa person described 
as standing in a particular degree of kindred to 
a specified individual but his possession of it is 
deferred until atime later than the death of the 
testator by reason ofa prior bequest or otberwise 
and if a person answering the description is alive 
atthe death of the testator, or comes into existence 
between that event and such later time, the pro- 
perty shall, at such later tirne, go to that person, 
or, ifhe is dead to his representatives.” 

The use of the word “possession” in 
both these exceptions is important for it 
shows that the period of vesting or the ac- 
quiring of a legal title to the property. 
Clause 32 ofthe will makes it quite clear 
that the issue of the testator’s sons is to 
have possession of the property, only at 
the “proper time”, so that the period of 
distribution must be atthe “proper time”. 
The facts of this case are such that it does 
not ‘matter whether the “proper time” was 
the majority of the minor§ or -some earlier 
time when the grandsons of the testator 


. 
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should be considered by the „executors 
sufficiently mature to manage the property 
(or even some earlier convenient time, 
whenever that might have been). No at- 
tempt has been made to show that any 
“proper time” arose between the date of the 
death of Ramachandra and the date of adop- 
tion of the 2nd defendant and such a conti- 
gency could hardly have arisen in the 
interval because the adoption took place only 
14 days after the death of Ramachandra. 
Some of the argumenis of Mr. Suryanara- 
yaniah were edirected to show that the use 
of such a vague expression as “proper time” 
and the failure ofthe testator to provide 
for such contigencies suggested that the 
testator intended that upon the death of 
his sons possession also was to be with 
the grandsons, the executors merely manag- 
ing the property and administering it 
until it was convenient to hand it over to 
the grandsons. He has emphasised, for 
example, the fact that the testator has made 
no provision for the contigency of Jayaram 
and Ramachandra obtaining possession of 
the prcperty upon their attaining the ages 
of 35 and30, respectively, and then dying 
before their issue had attained majority. 
After the property had been handed over 
todayaram and Kamachandra, the trustees, 
would, ofcourse, have no further interest 
in the property and upon the death of 
Jayaram and Ramachandra the minors, 
would have to take pcssession in spite of 
the provisions of the will that they should 
not have possession until the proper time. 
The answer tothat can only be that the 
eminent gentlemen who drew up the will 
did not exercise quite the care one would 
except of him and did not foresee this 
contingency. The contingency was, however, 
remote because even if Jayaram and Rama- 
chandra had died immediately upon their 
attaining the ages of 35 and 30, respectively, 
the minors would have had but five years 
to wait before attaining their majority. 
Certain other difficulties in interpreting the 
will so as to delay possession’ beyond the 
death of Ramachandra are not very great. 
Ifthe grandsons had died before attaining 
majority, the property would of course have 
gone to their heirs as it had already vested 
in them. For the same reason they would 
have been entitled to provision for main- 
tenance and education. If the trustee did 
not feel bound by the terms ofthe will to 
provide for education and maintenance 
from this property, he could have applied 
to the Court for edirections, the Court un- 
doubtedly having authority to provide for 
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maintenance and education out of property 
that had already vested in the minors, 
Whatever the difficulties in carrying out 
the terms of the will, this document can- 
not” be so construed as to mean that posses- 
sion was to pass to the minors immediately 
upon their father’s death, and it 1s the time 
at which possession is to be given to the 
issue of Jayaram and Ramachandra that 
determines the period of distribution. [t 
is unnecessary to discuss the cases quoted 
by the learned Advocate for the plaintiff 
because they deal with the question of 
the time at which property vested in the 
legatees. Even Arunachala Ulayar v. 
Pachayammal (2), and Narayana Aiyar 
v. Anai Aiyar17 Ind. Cas. 75: (3), referred 
to by the learned trial Judge, do not 
discuss the law governing the determina- 
tion of the period of distribution, as the 
question. did not arise in those cases, 


Because of some dicta in the Tagore 
Cases Jatindra Mohan Tagore v. Gnanen- 
dra Mohan Tagore (+), Ethirajulu Naidu vy. 
Mukunthu Naidu (5), Vijaysingji Chhat- 
rasingji v. Shivasangji Bhimasanji (6), Pra- 
tap Singh SherSingh v, Agar Singhji-Rai 
Singhji (7), Mata Prasad v. Nageshar Sahai 
(3), and Krishna v. Sami (9), to the effect 
that aa adoption dates back to the adop- 
tive father’s death for the purpose of ex- 
plaining whyan adopted son can in a 
very limited class of cases divest property 
in the hands of others. Mr. Rajah Ayyar 
has attempted to establish a broad prin- 
ciple that an adoption always dates back 
to the adoptive father’s death. From this 
he argues that the 2nd defendant must 
be considered to have been in existence at 
the time of Ramachandra’s death and that 
even if the period of distribution were 
the date of Rsamachandra’s death, the 


(2) 52 M LJ 94; 99Ind. Oas. 274; AI R 1927 Mad, 
292; 25 L W 214. 

(3) T Pr rA te Mi J 649. 

(4) 59; IA Sup. Vol. 47; 2 Suther. 692;. 
Sar. 85 (P 0). ere 

(5) 28M 363; 15 M L J 299. : 
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J 522; 
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adopted son would have been entitled 
equally with the plaintiff toashare in the 
property devised It is, however, unneces- 
sary to discuss this contention of Mr. Rajah 
Ayyar in the view that we have taken of 
the legal effect of the will. Asthe class 
was to be determined only at some time 
after the 2nd defendant was adopted, it 
follows that the 2nd defendant is entitled 
toa half share in the suit property. 

The appeal is allowed with costs in both 
Courts. 


A.D Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 


SIONER’S COURT 
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Civil Appeal No. WA of 1937 
April 9, 1938 
ALMOND, J. C. AND MIR AHMAD, J. 
MUKANDA RAM s/o. BHAI UDHO 
DASS— DrognE-HOLDER—APPELLANT 
‘VETSUS 

Malik SHER MOHAMMAD s/o. MALIK 

KHAN—J UD@MENT- DEBTOR—RESPONDENT. 

Execution—Receiver—Agriculturists in N-W. PF. 
Province—Decree against— Execution of—Receiver, if 
can be appointed for limited period only— Whether 
against public policy. 4 i 

The agriculturists in NW. F. Province have the 
right to alienate their lands within specified limits 
and to enjoy the profits of those lands. In execution 
of adecree against an agriculturist, an appointment 
of a Receiver for a limited period is not against 
publie ‘policy on the ground that it would enable 
money-lenders to circumvent the provisions of the 
Punjab Alienation of Land Act, for that Act itself 
allows agricullurists to alienate their lands tempo- 
rarily fora period not exceeding 20 years. 

** ©. A. from an order of the Senior Sub- 
Judge, Dera Ismail Khan, dated May 4, 
1937. 

Mr, Diwan Chand, for the Appellant. 


Almond, J. C.— This is an appeal against 
the order of the Senior Subordinate Judge, 
Dera Ismail Khan, refusing to appoint a 
Receiver in execution of a decree held by 
Lála Mukanda Ram against Malik Sher 
Mohammad Khan. The application was re- 
fused on three grounds: (1) Thatit would 
be contrary to public policy on the ground 
that it would allow money lenders to get 
round the Punjab Alienation of Land Act. 
(2) That the learned Senior Sub Judge 
was informed by Counsel for tho decree- 
holder that a recent ruling of this Oourt 
had prohibited temporary alienations of 
agricultural land. The ruling is not actually 
cited in the judgment and was presum- 
ably not produced in the trial Court as it 
hasonly recently been published. It is now 
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reported in Jethanand v. Khuda Bakhsh (1). 
That a case reported in Abdul Ali v. 
Emperor (2), was an authority that a 
Receiver could not be appointed in such 
circumstances. 

As regards thesé grounds, we do not 
think in the first place that the appoint- 
ment of a Receiver for a limited period is 
against public policy on the ground that 
it would enable money-lenders to circum- 
vent the provisions of the Punjab. Alien- 
ation of Land Act, for that Act ilself 
allows agriculturists to aliengte their lands 
temporarily fora period not exceeding 20 
years. In the second place, the ruling of 
this Court which was referred to is no 
authority for the proposition that a 
Receiver cannot be appointed in execution 
of a decree held againstan agriculturist. 
It only laid down that the land of an 
agriculturist could not be temporarily 
alienated on an application for execution 
under s. 51 (b) Oivil Procedure Code. 
In the third place the facts of the Patna 
case (2) are not similar to those of the 
present case. In the Patna case (2), the 
position of the judgment-debtor was con- 
trolled by s. 27 of Regulation ILI of 1872 
which provides that: 

“No transfer bya ryot of his right in his holding 
or any portion thereof by sale, gift, mortgage, lease . 
or any other contract or agreement shall be valid 
unless the right to transfer has been recorded inthe 
Record of Rights and then only to the extent to which 
such right is go recorded.” 
that is to say, there was a total prohibition 
on alienation by the ryots. That case has 
been distinguished in a subsequent ruling 
of the Lahore High Court reported in 
Gopal Das v. Devi Das (3). That case dealt 
with an occupancy holding to which the 
provisions of s. 18, Colonization of Govern- 
ment Lands Act applied. By the provisions 
of that Act, the rights or interests of 
tenants in Government lands to which the 
Act applies could not be attached or sold 
in execution of a decree, but the tenant 
had the right tv tranfer his land by lease 
for a period not.exceeding seven years, and 
the learned Judge who decided that case 
held that a Receiver could be appointed but 
that the period of his appointment should 
be limited to seven years. The present 
case appears tous to be one on all fours 
with the case which went up from the 
Calcutta High Court to the Privy Counci; 


(1) AIR 1936 Pesh, 90; 161 Ind. Oas. 628; 8 R 
Pesh. 176. 

(2) A I R 1920 Pat. 7C0; 59 Ind. Cas, 41; 22 Or, L 
J 9; 1 PL T 446. 

(8) A I R 1937 Lah. 738 175 I&d. Oas. 601; 39 P L 
R 649; 11 RL 25. Š 
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and is reported in Wasif Alt Mirza v. 
Karnani Industrial Bank, Ltd. (4). In that 
case the Nawab.of Murshidabad was grant- 
ed certain lands by Government on the 
condition that he should not alienate them 
except within specified limits. A bank ob- 
tained a decree against him and applied 
for execution by the appointment of a 
Receiver. The Lordships of the Privy Council 
held in that case that although the lands 
of the Nawab could not be alienated 
except within specified limits, the Nawab 
was entitled to enjoy the profits of those 
lands and the profits could be made 
available for the satisfaction of the decree- 
holder by the appointment of a Receiver. 
In the present case also agriculturists in 
this Province have the right to alienate 
their lands within specified limits and to 
enjoy the profits of those lands. We think 
that the appointment of a Receiver is not 
prohibited by any of the grounds on which 
the learned executing Judge has held 
himself unable to appoint a Receiver. It 
is for the executing Court to consider in 
the circumstances of-each case whether 
the appointment of a Receiver is just and 
convenient within the meaning of O. XL, 
r. land if so, what powers should be 
conferred on him. Weare unable on the 
material before us to come to any con- 
clusion whether such an appointment would 
be just and convenient in the circum- 
stances of the present case. We do not 
know the amount of land possessed by the 
judgment-debtor or the probable period 
which it will take to realize to debt -by 
the appointment of a Receiver. 

We, therefore, accept this appeal and set- 
ting aside the order of the executing Judge 
direct that the petition be re-considered 
by him on ils merits in view of the 
remarks made in the course of this judg- 
ment. The only limitation which we place 
upon the executing Judge in consider- 
ation of this question is that a Receiver 
should, in no circumstances, he appointed 
for a period of more than 20 years, as to 
do so, would, in our opinion, enable the 
decree-holder to circumvent the provisions 
of the Punjab Alienation of Land Act. 
Appellant to have the costs of this appeal 
from the respondent. Pleader’s fee Rs. 32. 
'D. Case remanded. 

(4) AIR 1931 PO 160; 132 Ind. Oas, 97; 590 1; 
58 I A 216; 53 OL J 493; Gah) AL J 495; 35 0 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
June 16, 1938 
Loep THANKERTON, Lorp ROMER, BIR 
LANCELOT SANDERSON, SIR SHADI Lau AND 
Siz Guorce RANKIN 
Tur COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENCY anp ADEN— 
APPELLANT 
versus 
CHUNILAL B. MEHTA cr BOMBAY 
(TBADING As Messrs. CHUNILAL MEHTA 
& COMPANY )—Regsponpents 

Income-tax— Liability — Firm in British India 
doing transactions outside British India by sending 
instructions from its place of business in British 
India — Determination of place at which profits from 
such business accrue — Profits from such business in 
foreign country not brought in British India—Firm, 
if liable to taxon such profits under Income Taz. 
Act—Income Tax Act — Presumption that exact 
language of section is test of liabslity—Income Taz 
Act (XI of 1922), sa. 4, 6, 10, 4(2)- Connection between 
place of direction and place at which profits arise is 
not touched by ss.4,6 or 10—If itself test of charge- 
ability on ground that profits arise at place where 
business ts carried on—Sub-s. 2 of 8. 4is addition to 
provision which catches profits arising in British 
India to business carried on outside—Income Tax 
Act—Observations of English Judgeson English 
Income Tax Act, if canbe authority on problems 
under Indian Act, 

lt can hardly be maintained that whatever a man 
decides upon ın Bombay and whatever may be done 
abroad in pursuance thereof, the protit must neces- 
sarily arise in Bombay. One must look at the trans- 
action to see what happened in British India and 
what happened elsewhere. The intermediate links 
may be all-important. To determine the place at 
which sucha profit arises not by reference to the 
transactions or to any feature of the transactions but 
by reference to a place in India at which the in- 
structions therefor were determined on and cabled 
to New Youk is, to proceed in a manner which can- 
not be supported if the transactions are to be looked 
at separately and the protits of each transaction con- 
sidered by themselves. There is distinct paradox 
in the contention that the profits resulting from an 
order placed in New York would have accrued or 
arisen in the same place (Bombay) had the order 
been sent to Liverpool with a like result, but that 
had the assessee decided on and directed the sume 
New York transaction when in Hyderabad, the same 
profits would have arisen in a different place (Hyder- 
abad). lt makes no diference to the result whether 
the transactions be regarded as dealings in goods or 
as dealings in differences. 

Under the Income Tax Act, a person resident in 
British India carrying ou businessthere and cun- 
trolling transactions aproaa in the course of such 
business is not by these mere facts liable to tax on 
the profits ofsuch transactivns. If such prulits have 
not been received in or brought into British India 
it becomes or may beccme necessary to consider on 
the facts of the case where they accrued or arose. 
Any rule of general applicationto all classes of 
foreign transactions, or even with respect to the 
sale of goods cannot be laid down. To do so would 
be nearly impossible. Ihe place of formation of the 
contract does not always prevail against everything 
else. Insome circumstances it may be so, but other 
matters—acts done under the contract, for example— 
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cannot be ruled out a priori. Whereim a case the 
contracts by the assessee firm doing business in 
British India, are neither framed nor carried out in 
British India, the profits nrising from such contracts 
do not arise in British India and are, therefore, not 
taxable. Erichsen v. Last (4), and Indian Case-law 
referred to. 

There is every presumption that in such a section 
like s. 4, Income Tax Act in an Indian-Act, the 
Legislature intends the exact language of the section 
fo be the test of liability. 

The profits of each particular business are to be 
computed wherever and by whomsoever the business 
is carried on, but only on condition that they are 
profits “accruing, arising or received in British 
India", etc. What connection exists, if any, 
between place of direction and place at which the 
profits arise is amatter not touched by ss) 4, 
6 or 10, Income Tax Act, ‘Not only do they 
lay no stress uponthe placeat which the business 
is carried on; they make no mention of it, In these 
circumstances it cannot be held that it is itself the 
test of chargeability by virtue of a rule, not mention- 
ed either, that profits arise or accrue at the place 
where the business is carried on. 

The amendment of 1923 to s. 47(2), Income Tax Act, 
was not based upon or is not consistent with the view 
that all the profits of a business carried on in British 
India accrue or arise in British India. The sub-s. 2 
of 8, 4 is more readily intelligible as an addition toa 
provision which catches profits arising in British 

dia to businegses carried on outside. [p. , COL, 


he Income Tax Act, is not in pari materia; it is 
less elaborate in many ways, subject to fewer re- 
finements, and in arrangement and langusge it 
differs greatly from the provisions with which 
thə Courts in England have had to deal. The 
English Act has for many years imposed the tax 
upon all who exercise a trade within the United 
ingdom and observations of English -'udges by 
way of exposition of this policy cannot be authority 
on the problem under the Indian Act. Commissioner 
of Income Tax v. Shaw Wallace & Co., <l), referred 
to, 


Messrs. J. Millard Tucker, K. C., Hubert 
„Hall and J. Megaw, for the Appellant. 

Messrs. A.M. Latter, K. C. and Re P. Hills, 
for the Kespondents. 


Sir George fRankin—The High 
Court at Bombay has answered in favour 
of the respondent assessee two questions 
of law formulated and referred to the 
Court by the Commissioner of Inccme- 
tak (Bombay Presidency and Aden) under 
s. 66 of the Income Tax Act, 1922. The 
assessee is resident in British India and 
the year of assessment is the year ending 
March 31, 1934. By order dated Decem- 
ber 13, 1933, the Income-tax Officer assessed 
the respondent on a total income of 
Rs. 12,95,7256, the total demand for income- 
tax and super-tax being Rs. 7,18,472. This 


order was confirmed by the Assistant Com- - 


missioner on January 19, 1934. By these 
orders the assessee was held liable to pay 
tax upon profits derived by him from con- 
tracts made for the purchase and sale of 
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commodities in various foreign markets— 
Liverpool, London, New York and elsewhere 
outside British India. The. assessee dis- 
putes his liability in respect of such profits 
on the ground that they were not profits 
“accruing or arising’ in British India’. It 
is conceded that they are not otherwise 
chargeable: they have not been received 
in British India nor do they come under 
any of the provisions whereby they can be 
deemed to accrue or arise or be received 
in British India. 

No question arises as to the details of the 
transactions or as to the calculation of the 
tax. Though the transactions appear to 
have been of a speculative character and of 
the kind compendiously described as “deal- 
ing in futures”, it is not now sought to 
charge the assessee upon the basis of any 
allegation that his contracts were made by 
way of gaming and wagering. In case, : 
however, tbe place at which the profits ac- 
crued or arose should be held to depend 
upon the facts as to delivery of goods 
thereunder or intention to deliver the ques» ` 
tion propounded to the Court was stated 
in a double form as follows :— 

“(i) Whether in the circumstances of the case 
all the profits and gains which accrued and arose 
to the assessee from the business of future delivery 
contracts entered into with parties outside British 
India in which no delivery was ever taken or given 
or any part of such profits and gains can be said to 
have accrued or arisen in British India” 

(2) Whether as regards that part of the said 
business of future delivery contracts in which 
delivery had been actually given or taken outside 
British India, the profits or gains which accrued 


can be said to have accrued wholly or partly in 
British India or otherwise. ` Á RAE 


As it is found that in no case was the 
taking or the giving of delivery done withe 
in British India, the second question is 
separately stated in the interest of the 
assessee and on the footing that to itan 
answer might be given more favourable to 
him than the answer to the first. This in- 
deed was the view of the Commissioner. . 
In his opinion the answer to the first ques- 
ticn should be that all the net profits and 
gains from these contracts (after payment 
of the services rendered by the brokers 
outside British India) accrued or arose in 
British India. To the second question he 
answered that part only of the profit and 
not the whole can be said to have accrued 
in British India, The learned Judges of 
the High Oourt were of opipion that the 
whole of the profits referred to in both 
questions accrued or arose outside British 
India. Their Lordships will confine their 
attention, in the first place, to the cases 
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mentioned in the first question, postponin 
the second. ‘ ERE : 
_ The narrative given by the Commissioner 
in his Lettere of Reference to the High 
Court contains material for a contention 
that the place at which the assessee entered 
into the contracts of purchase and sale was 
Bombay. Before their Lordships ‘this con- 
tention was disclaimed by,learned Counsel 
for the appellant whose argument took: the 
forms that the exercise of skill and judg- 
ment in and the giving of directions for 
the formation of the contracts took place 
in Bombay and that Bombay was the place 
at which the assessee carried on the business 
“which had produced the profit. This leaves 
little room for dispute at to the facts-of the 
case, which in the circumstances ‘are suffi- 
ciently represented by the following extracts 
from the Letter of Reference:— 

2. The assesses hasbeen trading in Bombay for 
several years past as broker and speculator in 
canon, silver and other commodities. He has his 
office in Bombay only. Ho has also income from 
gapet kian and dividends on shares in Joint Stock 

ompanies, As regards the speculation business, 
tha ene does this on his own account as 
“well as on account of his constituents and he 
carries on his business not only with parties in Bri- 
- tish India but also with parties outside British India, 
e.g., at Liverpool, London and Now York. Profit 
or loss from such business as is done on his own 
igen is his, Asregards business done on account 
of his constituents, he charges brokerage and the 
profit or loss arising therefrom is theirs. 

7. Asin this connection, it is necessary to have 
sn idea of the exact manner in which the assessee 

oes this speculation business, I beg to refer here to 
an actual transaction to show how it was put 
-through. Taking upthe New York Ootton Exchange, 
on October 29, 1930, the assesses sent a telegram to 
bre Norden & Co. of New York asking them to “Buy 
500 March at the closing’. A copy of the telegram 
is annexed hereto and marked Hx. E. This -was 
Gene at 11°74 cents per pound (a balẹ containing 
tbs), as appears from the reply telegram of the 
Same date which runs “Bought March 500, 11°74" 
Copy annexed and marked Bs, F). On December 1 
the assessee sold the 500 bales by sending aguin a 
telégram to the above firm askingit to sell. The 
telegram ran “Sell 500 March,” (copy annexed and 
marked Ex. G). The firm did so at 10°84 cents 
Per pound, as appears from the reply telegram of the 
Bame date which ran “Sold March 300, 10'834" (copy 
zanhozed and marked Ex. H). A copy of letter dated 
. December 1, 1930, from the above firm contirming 
a sale isalso annexed hereto and marked Hx. 1. 
e difference between. the purchase and sale price 
amounted thus to $2,250 which the assesses had to 
~pay-along with the amount of $90°21 charged by the 
im on account of brokerage and other expenses 
The assessee neither paid the purchase price nor re- 
covered the sale price nor did he take or give delivery 
of the said 500 bales. He paid only the difference 
ye the two prices. (This is also what he would 
o with a broker in Bombay while dealing with a 
party here). Allthat is to be done in a business 
o this kind is thus merely to issue an order to a 
roker for forward purchase or sale and then issue 
another order closisfg the transaction.” 


176—~3 & 4 
0 


It is not necessary 
documents which in 


17 
to refer to certain 
the case of the Liver- 


pool transactions were sent to Bombay 


for signature, since 


these bear solely on 


the contention not now persisted in that 
the place of formation of the contracts was 
Bombay; but the following extract from 
the cpinion of the Commissioner may be 
added as disclosing his view of the 


facts:— 


10. Asregards question (1), I beg to say that the 
assesses has got his dffice here in Bombay alone 
where he does all the business, the profits of which are 


to be taxed, Each and 


every transaction which 


ended in these profits has been personally maneged 
-by the assessee and has not been left to the discere- 


tion of any agent of his ab 
his part which resulted in 
to be taxed ‘all took place 


road, These activities on 
the profits or gains sought 
in Bombay and nowhere 


else........ He considered in Bombay the prevailing 


prices of cotton, silver, 
Liverpool, and New Nork 


etc., at Bombay, London, 
andmade up his mind here 


to enter into each of the future delivery contracts 


under consideration........» 


There must be two parties 


to a contract. Hence the assessee being one party 
thereto had to find another party and for that pur- 
pose had to employ brokers outside British India 


but that cannot be interpr 


sted as meaning that what 


he earned by his efforts in British India was earned 
where the brokers were located. The brokers merely 
helped him in getting into contact with parties 
willing-to enter into a contract with him, surely 
the profit which the assessee earned must have 
accrued somewhere and when everything which he 
need do to earn it was done by him in Bombay (in- 
cluding employment of brokers which, too, was done 


from Bombay), it is dit 


could be said to have arisen in London or New 


York where the assesses ni 


ever set foot. All the acti- 


vities on his part which resulted in this profit took 
place in- Bombay and the profit which was the result 
thereof must-be taken to have accrued here aud no- 


“where else.” ` 
This view, it will 
upon a consideratio 


be observed, proceeds 
mn. of ‘the particular. , 


transactions and the-method by which each 
transaction was entered into and carried 
out. But the argument has been ueightened 


or re-inforced by 


maintaining wat the 


profits now in question beiag protits of 
a business carried ou in -Bumbay, all the 
protits of sucen business become chargeable 
to tax as accruing or arising in Bumbay, 
and toat itis not necessary ur permissible 
to discriminate between any of such pronis 


for the purposes of 


tue charge imposed 


by the Act. Profit in the case of a busi- 
ness—sgo runs the argument— 18 the result 
of all the transactions whether plus or 


minus; not to treat 
illogical and highly 


them as a whole is 
inconvenient: they 


must all accrue or arise in the same 


place--the place at 


which the business is 


directed or controlled, the place at which 
the assessee exercises his trade. 


[i -this doctrine 


be right, much may 


a. 


18 
depend upon the question whether the 
assessee has carried on one business or 
more than one. As the Commissioner has 
stated + that the assessee kept separate 
books for his transactions with parties in 
British India and with parties abroad, 
there may be something here not unworthy 
of a careful consideration. But their Lord- 
ships will assume (without in any way de- 
ciding) that, whether in fact or in law 
no difficulty arises in regarding all the 
assessee'’s foreign dealings as part of his 
Bombay business. 


If the profits of the assessee’s specula- 
tions on the various foreign markets be 
regarded. distributively as separate trans- 
actions the question for decision is not in- 
aptly framed by Beaumont, C.J. as fol- 
lows; ' 

‘Does the fact that profits arising under contracts 
made abroad depend on the exercise in Bombay of 
knowledge, skili and judgment on the part of the 
agsessee, and upon instructions emanating from 
Bombay involve that the profits arose or accrued 
in British India?" - 

The words “accruing or arising in British 
India” may be taken, provisionally and 
in ‘the: first place, as an ordinary English 
phrase which derives no special meaning 
from the Act. The alternative “accruing 
or arising in” and the antithesis between 
these words and the words “received: in” 
or “brought into” afford no safe inference 
of any special meaning. “Profits... ac- 
cruing or arising in British India” are 
words which in their ordinary meaning 
seem to require a place to be assigned 
as that at- which the result of trading 
operations comes, whether gradually or 
suddenly, into | existence. Though the 
division is only between Bristish India and 
the rest of the world, the notion may be 
difficult to apply to a particular transaction 
debits and credits being intangible and not 
occupying.space. But the Reyenue authori- 
ties who have to disclose reasons good in law 
for affirming that any profits "arose or aceru- 
ed in British India” have in the present case 
two things only to put forward—apart, 
that is, irom the argument as to “busi- 
ness” which will be dealt with separately 
in this judgment. These two things are 
(a) the exercise of skill and judgment in 
Bombay, (6) the giving of the directions 
from Bombay. It is difficult indeed to see 
that the place at which a man takes a 
decision to do’ something in New York or 
to ask Someone else to do something for him 
in New York‘is the place at which arises 
the profit which results from the action 


com: of INCOME-Tax, BOMBAY v. OHDNIZAL (P. O.) 


17616 


taken in consequence of the decision. And 
if the place from which he issues his 
instructions be regarded as a separate 
element the identity of place is no less 
difficult to detect. That the profit may be 
causally attributed to the assessee’s decision 
is reasonable enough; though it be not 
the proximate cause nor the whole of the 
cause, it is, in the chain of causation the 
link which most deserves the attention of 
anyone who desires to explain the success 
of the transaction. For this, and it may be 
for other purposes, the selective process 
which ignores the intermediate links is 
justified. But is the same selective , pro- 
cess justified for the purpose of assigning 
the place at which the result arose? 
Their Lordships think not. It can hardly 
be maintained that whatever a man decides 
upon in Bombay and whatever may be 
done abroad in pursuance thereof, the 
profit must necessarily arise in Bombay, 
One must look at the transaction to seé 
what happened in British India and what 
happened elsewhere. The intermediate 
links may be all-important. Here the profit. 
is the difference between a sale and a 
purchase both effected in New York and 
then set off and so far carried out in New 
York that aNew York broker has money 
in his hands or under his control which, as 
between himself and the assessee, belongs to 
the assessee. 

‘Yo determine the place at which such a 
profit arises not by reference to the trans- 
actions or to any feature of the transactions 
but by reference to a place in india at 
which the instructions therefor were deter- 
mined on.and cabled to New York is, in 
their Lordships’ view, to proceed in a 
manner which cannot be supportedif the 
transactions are to be looked at separately 
and the profits of each transaction consider- 
ed by themselves. There is distinct para-~ 
dox in the contention that the profits 
resulting from an order placedin New York. 
would have accrued or arisen in the 
same place (Bombay) had the order been 
sent to Liverpool with. a like result, but 
that had the assessee decided on- and 
directed the same New York transaction, when 
in Hyderabad the same profits would have 
arisen in a different place (Hyderabad). 
So far, therefore, their Lordships are in 
agreement with the High Court, and they 
think that it. makes no difference to the result 
‘whether the transactions be regarded 
as dealings in goods or as dealings: in 
differences, 
` The main contention, ehoweyer, of the 
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appellant is that the profits of the assessee's 
“foreign” transactions ate but part of the 
profits of his" Bombay business, which 
must be computed as a whole, all profits 
and all losses having their effect upon 
the final figure. The clear and able argu- 
ment of Mr. Tucker did not seek to contest 
that in ccmputing the profits of any 
business under s. 10 of the Act, the 
Revenue authorities are only entitled to 
include such profits as accrue or arise 
or are received in British India, or are 
to be deemed*to be within this clause. 
Section 10 applies indifferently to a business 
carried on within British India and toa 
business carried on elsewhere. But, it is 
said, while that is formally true upon 
the face of ss. 4, 6 and 10, the principle 
has to be applied in the case of business 
profits, that loss or profit is the result of 
the trade as a whole, that the source of 
the profit is the business as a business, 
and that the ultimate and total profit of 
the gbusiness must be regarded as accru- 
ing or arising at the place of direction or 
control. On this view it seems that a 
business carried on outside British India 
could have no profits accruing or arising 
within British India though it might be liable 
to taxon different principles. Sv, too, a 
business carried on in British India could 
have no profits which did not arise or 
accrue within British India. The result 
is that by sections of the Act which make 
no mention of the place where the busi- 
ness is carried on, the tax is really levied 
upon the whole or upon none of the profits of 
a business according as it is or is not carried 
on in British India. If and only if the 
owner of a foreign business be not resident 
in British India, its profits from any 
business connection or property in British 
India are taxable by the special provisions 
of s. 42. 

Their Lordships do not consider that the 
Indian Income Tax Act is patient of this 
construction. They will first deal with the 
argument based on ss. 4 and 6 that the 
respondent's business is the source of the 
profits and that the sections require that the 
situation of the source should determine 
the place where the profits arise. This, 
in their Lordships’ view, is a straining of 
the sections. The effect of s. 6 is to classify 
profits and gains under different heads 
for the purpose of providing for each 
appropriate rules for computing the 
amount: its language is “shall be charge- 
able.........in the manner hereinafter appear- 


ing.” One of the heads is “Business,” 
d 
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which as a head of income stands along- 
side Salaries, Interest on securities, 
Professional earnings and other sources. 
True the classification of income is accord- 


“ing to the character of the source, and it 


has been held that ‘income, profits and 
gains” as distinct from casual receipts and 
from other forms of receipt or enrichment, ine 
volve the idea of a periodical money 
return from a definite source |Conmissioner 
of Income-tax v. Shaw Wallace & Co. (1). 
It may further be said that sub-s. (1) of 
s. 4 having used the word or notion “source” 
the words which follow “accruing or 
arising” are language in consonance 
therewith. But the list of “heads” in 
s. 6 is a list of sources not in the 
sense of attributing the incoms to one 
property rather than another, one busi- 
ness rather than another, but only ia 
the senss of attributing it to property 
as distinct from employment or business 
as distinct from investment. Sections 4 
and 6 taken together say of business 
profits that they are taxable on certain 
conditions stated in s. 4and in a manner 
to be laid down in a later section. 
When one comes to that section (s. 10) and 
not before, a further idea is introduced. 
“The tax shall be payable by an assessee 
undar the head ‘Business’ in respect of the 
profits or gains of any business carried 
on by him.” What isto be learnt from 
an examination of the language of sub- 
s. (l)of s.4—income, profits and gains 
as described orcomprised in s. 6 from 
whatever source derived—is that s. 6 
is intended as describing different kinds 
of profit and that if the condition “accruing 
arising or received in British India, ete.” 
is satisfied by the profits, they will not 
escape by reason of any qualityor circum- 
stance of the source. There may be 
room forthe ‘view that having regard to 
the sixth head in s. 6 the words ‘from 
whatever source derived” are surplusage:* 
even 80, they are not there asa guide to 
the place where profits accrue or arise 
but to make clear that for another pur- 
pose source is irrelevant. There is every 
presumption thatin sucha section in an 
Indian Act the Legislature intends the 
exact language of the section to be the test 
of liability. To answer the question, “Do 
these profits accrue or arise in British 


(1) 5) A 206:136 Ind. Oas. 742; Ind, Rul, (1932 
PO 156; 9 O W N515; 36 O W N 653; A T'R 1932 P 
138; (1932) M W N 618; 55 OL J 388; (1932) A L 
J 588; 34 Bom, L R $1033; 36 L W 63; 63M Ld 194 
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India?” by asking ancther, “what in the 
sense of s. 6 is the source of the these pro- 
fits and is it situate in British India?” is 
to divert attention from that to which the 
statute points and to devote attention to 
what it discards. Nothing could be easier 
than to say “from whatever source derived 
if situate in British India” had this been 
intended. But it would have been by no 
means easy to apply. The source of 
salaries, of interest on securities, of pro- 
fessional earnings, is not readily described 
as situate anywhere though the place 
where an employment is carried on, or an 
investment made, or a salary or fees 
are earned is a familiar notion. There 
would have been no difficulty in the case 
of “property” and with the uid of certain 
rules, little difficulty, it may be, in the 
case of “business”. But the Legislature has 
chosen a different test and applied it to 
all kinds of profits—‘“accruing or arising 
in British India”. It may even have chosen 
it as fairer because it could be applied 
distributively to the profits of a single 
source. However, that may be, the profits 
of each particular business are to be 
computed wherever and by whomsoever the 
business is carried on, but only on con- 
dition that they are profits “accruing. 
arising or received in British India”, etc. 
What connection exist, if any, between 
place of direction and place at which the 
profits arise is a matter not touched by 
Bs. 4, 60r 10. Not only do they lay no 
stress upon the place at which the busi- 
ness is carried on: they make no mention 
of it. Inthese circumstances it cannot be 
held that it is itselfthe test of charge- 
ability by virtue of a rule, not mention- 
ed either, that profits arise or accrue at 
the place where the business is carried 
n. 
The argument from the use of the word 


, “source” inthe Act is supported by ap- 


peal to principle, and cases under the 
English Act have been referred to on 
the matter. It would be both unreason- 
sonable and ungrateful to complain of the 
use made, by learned Counsel on both 
sides, of the English decisions, but their 
Lordships have carefully to remind 
themselves that “the Indian Act is nct in 
pari materia, it is less elaborate in many 
ways, Subject to fewer refinements, and in 
arrangement and language it differs greatly 
from the provisions with which the Courts 
in this county have had to deal” (per Sir 
George Lowndes in the case of Commis- 
stoner of Income-iax v. Shaw Wallace & 


17610 
Co. (supra) (1). The English Act has for many 


years imposed the tax upon all who 
exercise a trade wyithit the United 
Kingdom and observations of English 


Judges by way of-exposition of this policy 
cannot be authority on the problem under 
the Indian Act. In any case their Lord- 
ships are not satisfied that apart from the 
dictate of any statute, authority in Eng- 
land has established the proposition that 
the place at which profit accrues or arises 
is the place of central control. ock- 
burn, C.J., in Sulley v. Attorney-General 
(2) indeed observed: — A 

“Wherever a merchant is established, in the 
course of his operations, his dealings must extend ` 
over various places, he buys in one place and 
sells in another, But he has one principal place 
where he may be said to trade—zz., where his 
profits come home to him. That is where he 
exercises his trade.” 

But the question here is whether under 
the Indian Act the place where certain 
profits did not come home to him is the 
place at which they accrued or arose. 
There seems to be no necessity arising 
out of the general conception of a busi- 
ness as an organisation that profits should 
arise only at one place, This indeed 
seems to have been the view af Cock- . 
burn, ©. J., in the case cited (cf. p. 716) 
Their Lordships have also been referred 
to an observation by Lord Macmillan in 
Robinson Brothers (Brewers), Ltd. v. Assess- 
ment Committee (3): — 

“In the case where the brewer sells his own 
beer in the public house which he rents, he no 
doubt benefits his brewery by having an assured 
channelfor the disposal of his beer, but the profit 
is actually made where the sales are effected— 
that is in the public house.” ~ 


No doubt,if it can be held that under. 
the Indian Act profit. in the case of a 
business must be taken so strictly that it 
is notto be understood distributively at 
all, the profit of the assessee’s business 
would become an ultimate and single 
figure, irreducible, and referable only to 
Bombay. But such high doctrine cannot be 
read into the Indian statute without 
violence not only to its language but to its 
scheme, Profits are frequently if not 
ordinarily regarded as arising from many 
transactions each of which hasa result— 
not as if the profits need to be disinte- 
grated with difficulty but as if they were 
an aggregate of the particular results. In 
the present case the assessment order has 
discriminated between the Bombay and 

(2) (1860) 5H & N 711 at p 717; 29 L J Ex, 464° 
6 Jur. (N s) 1018; 8 W R 422;@ L T(N 9439; 120R R 
193; 157 E R 1364. 

(3) (1938) 54 T L R 568 at p57. 
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the “foreign” business income. To discri- 
minate between all kinds of profits ac- 
cording tothe place at which they accrue 
or arise is a plain ‘dictate of the statute: 
other discrimination ig involved in the 
exemptions and in such sections as s. 42. 
The construction or application of the 
Act for which the appellant contends is 
seen to involve further difficulty if atten- 
tion be paid to sub-s. (2) ors. 4 as it stood 


after Act XX VII of 1993, and prior to Act’ 


XII of 1933:— 

“4.—(@) Profitseand gains ofa business accruing 
or arising without British India to a person resi- 
dent in British India shall, if they are received in 
òr brought into British India, be deemed to have 
accrued or arisen in British India and to be profits 
and gains of the year in which they are so received 
or brought, notwithstanding the fact that they did 
not soaccrue or arise in that year, provided that they 
are eo received or brought in within three years of 
the end of the year in which they accrued or arose, 

“Explanation. —Profits or gains accruing or aris- 
ing without British India shall not be deemed to 
be received or brought into British India within the 
meaning of this sub-section by reason only of the 


fact that they are taken into account in the balance: 


sheet prepared in British India.” 


If this sub-section was solely directed to 
the case of a person resident in British 
India being the owner of a business car- 
Tied on outside British India, no doubt 
meaning can be given to it without sup- 
posing that it was aimed at the foreign 
part of the business done by persons, firms 
and companies in India. The reference to 
the “balance sheet prepared in British 
India” makes the supposition difficult and 
their Lordships do ‘not think that the 
amendment of 1923 was based upon or is 
consistent with the view that all the profits 
ofa business carried on in British India 
accrue or arise in British India, 

So, too, even if it be right that a busi- 
ness carried on outside can have no profits 
which accrue or arise within British India, 
much of the profits of business done in 
British India by firms abroad would be 
taxable under s. 42 (1) as “accruing or 
arising whether directly or indirectly 
through or from any business connection 
or property in British India". But apart 
from the difficulty of supposing that all 
such profits ure within the sub-section, 
there is the important fact that the sub- 
section does not apply at all where the 
assessee is resident in British India: such 
a person owning a foreign business would 
escape altogether. Of course it may be 
that a resident would be more likely to 
bring the profits into British India, but 
even so, if thee appellant's’ view is sus- 
tained, a leakage which can hardly have 
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been intended must result. Their Lord- 
ships have no hesitation in saying that the 
sub-section is more readily intelligible as 
an addition to a provision which catches 
profits arising in British India to businesses 
carried on outside. 


These considerations lead their Lordships 
to the conclusion that under the ndian Act 
@ person resident in British India carrying 
on business there and controlling transac- 
tions abroad in the course of such business 
is not by these mere facts liable to tax 
on the profits of such transactions. If 
such profits have not been received in or 
brought into British India it becomes or 
may become necessary to consider on the 
facts of the case where they accrued or arose. 
Their Lordships are not laying down any 
rule of general application to all classes of 
foreign transactions, or even with respect 
to the sale of goods. To do so would be 
impossible and wholly un wisa—to 
use the language of Lord Esher in 
Erichsen v. Last (4). They are not saying 
that the place of formation of the con- 
tract prevails against everything else. In 
some circumstances it may be so, but 
other matters—acts done under the con- 
tract, for éxample—cannot be ruled out 
a priori. In the case before the Board 
the contracts were neither framed nor 
carried out in British India; the High 
Court's conclusion that the profits accrued 
or arose outside British India is well- 
founded. 


The consideration that the view now 
taken by their Lordships would appear to 
have been accepted hitherto in India is 
one which they mention last as the ques- 
tion is raised as one of construction of a 
statute. But it would be paying less 
respect than is due to the decision of the 
Indian Courts if mention were not now 
made of the cases of In re Ramanathan 
Chetti (5), In re Aurangabad Mills, Ltd. (6), 
In re Ripon Press & Sugar Mills, Co. Ltd. 
(7), Jiwan Das v Income tax Commis- 
sioner, Lahore (8) and Commissioner of Ine 
come-tax Bombay v. Sarupechand Hukum- 


(4) (1881) 8 Q BD 414; 51 L JQ B 86; 45 L T 7038; 
30 WR ae J P357. 

5 LIT 7. 
. a LITC 116; 64 Ind. Ta 9; AIR 1921 Bom. 159; 
45 B 1286; 23 Bom. L R 570. 

(71 IT 0202; 77 Ind. Cas, 621; 44M L J523;17 
L W 584; 32 M L T 306; (1923) M W N 321; 46 M 706; 
AIR 1923 Mad. 574 (F Bi. 

a 4 ITO40;117 Ind, Oas. 657; A IR 1929 Lah 
609; 30 P L R 489; 10 Lah. 657; Ind. Rul. (1929) Lah 
673. f 
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chand (9). These and other cases have 
been fully considered by the Board. The 
construction which the appellant seeks to 
Put upon the Act has no direct support 


from them and the main current of au-- 


thority in India is inconsistent therewith. 
No separate consideration of the second 

of the questions referred to the High Oourt 

18 required, Their Lordships will humbly 


advise His Majesty that this appeal 
be dismissed with costs. 3 app should 


5, Appeal dismissed. 
Solicitors for the A :—Solici 
India Office ppellant:—Solicitor, 


Solicitors, fcr tke Respondent —M 
Barrow Rogers & Nevill. A iii 


(9) 55B 231; 132 Ind. Cas. 505; 33 Bom. U R 382; 


AI p TA Bom, 236; Ind. Rul, (1931) Bom, 345; 5 


erasana 


LAHORE HIGH COURT 
Oivil Reference No. 14 of 1936 
5 a 4, 1937 
ALIP SINGH AND Skemp, JJ. 
Sardar KIRPAL SINGH su ga 
Assesstzs—Prtitionrrs 


versus 

COMMISSIONER cr INCOME-TAX— 

i a ee ONDENG 

ncome Lax Act (XI of 1922), ss. 25-A, 22 63 (9 
— Hindu “joint family constituting itself into imi 
company with- shares to father, mother, song 
and their wites—Disruption, if can be presumed— 
Members of such company owning foreign busi- 
nesses—Loan standing in name of mother to 
company—Members assessed to income-tax separately 
for some years—Mere equalization o 


| f accounts i 
personal khatas of sons in some year, accumulation 
of interest by mother on her loan and remittance of 


cash and goods by Joreign business to co 
Vice versa, if sufficient material to hold NG joie 
Hindu family still existed in disguised form—~ 
Notice—Notice to individual members—Income ré- 
ceived by individual members, if can be charged a 
income of joint Hindu family without fresh notice— 
Individual served with notice found to be member of 
Hindu joint family—Fresh notice may be issued to 
joint family as provided by s. 63 (2). 

+ When a Hindu joint family constitut 
a company with specific shares b 
individual members, and furthar 
the company persons who are not 
undivided joint Hindu family, 
tion would be that the transacti 
Hindu joint family had disrup 
true that this normal suppositi 
by evidence showing that the 
10n was a mere Camouflage. But i 
for six years the Income- tax ethene lave. ikan 
selves adopted the supposition as being genuine 
thère must be strong evidence to show that the 
transaction was really not bona fide. 

was a member of a joint Hind 
hus sons. In 1927, J formed 
giving dll the cash assets of 
limited’ liability company 


es itself into 
elonging to the 
introduces into 
members of the 
the normal supposi- 
on showed that the 
ted. It is of courge 
on could be rebutted 
whole of this transac- 


u family along 
the intention of 
the business to a 
of which, (he himself and 
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three ofhis sons originaliy were to be the main 
share-holders. A portion of the cash assets left 
over was to stand in the nameofthe wife of J as 
a loan to the company and,she was given a share in 
the company and the remaining three persons neces- 
sary to constitute a company consisted of the wives 
of the three sons. J divested himself of ?a consider- 
able portion of his share in this fashion in favour 
of his four sons, a small amount being retained by 
himself in his own name. The four sons had equal 
shares. The wives had only one nominal share each. 
Shortly after this J died and the shares standing 
in his name continued to stand as before. The sons 
or some of them who acted as directors ‘drew salaries 
and one minor son did not drawany salary. In the 
books of the company, each son *had a personal 
khata in which credits and debits were entered to 
his personal account, There were two foreign busi- 
ness concerns belonging to the members of the 
family. From 1927, on to 1933, that is,,for six years, 
the sons of J were assessed on the basis of a dis- 
ruption of the joint Hindu family as separate indi- 
viduals, In 1934, the Income-tax Officer assessed the 
members as a joint Hindu family on the grounds 
that in certain year there was equalization of cre- 
dit amounts in the personal khatas of the sons; 
that the interest on loan was not drawn by the 
widow of J. but was allowed to be accumulated and 
that the cashand goods were remitted by the foreign 
business to the company and vice versa. On this 
material the Income-tax Officer held that the com- 
pany was a mere camouflage, The sons, however, 
were not called upon toexplain their accounts in 
the light of the hypothesis that they were sepa- 
rate : 

Held, that this was not sufficient material to 
show conclusively that the joint Hindu family still 
existed in tha disguised form, 

Quære—Whether where the notices have been issued 
to the individual members of the family as such, itis 
open to the Income-tax Officer without issuing a 
new notice tothe Hindu joint family through its 
manager or any adult member of the’ family to 
charge the income received by the individuals as 
income ofthe joiat Hindu family, 

If the Income-tax Officer comes to the conclusion 
that the separate individual to whom he had issued 
notice really was a member of a joint Hindu 
family, a fresh notice may be issued to the joint 
Hindu family, through the person whom he con- 
sidered to be its manager or through any other 
adult member of the family as provided ins. 63 (2), 
Income Tax Act. oe 

CO. R. made by the Commissioner of In- 
come-tax, Punjab, North-West Frontier and 
Delhi Provinces, dated March 24, 1936. 

Mr. M. C. Mahajan, for the Petitioners, 


Mr. J. N. Agarwal, for the Respondent. 


Dalip Singh, J.—The facts of this re- 
ference are stated at length in the order 
of reference of the learned Oommissioner 
and need only.be briefly recapitulated here. 
It appears that one Jawanda Mal was 
carrying on a business. He was presumably 
a member of a joint Hindu family along 
with his sons. In March 1927 or thereabouts, 
Jawanda Mal formed the intention of giving 
all the cash assets of the business to a 
limited liability company, of which, it is 
stated, he himself and three of his sons 
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originally were to be the main share-holders. 
A portion of the cash assets left over was 
to stand in the’name of the wife of Jawanda 
Mal as a loan to the company and she 
was given a share in the company and 
the remaining three persons necessary to 
constitute a company consisted of the wives 
of ‘the three sons, Subsequently, when 
the company came to be registered, it is 
again alleged, thoughit is not conceded on 
the part of the Income-tax Authorities, that 
one son Balwant Singh, who had been 
absent in England, was also given a share. 
Jawanda Mal divested himself of a consi- 
derable portion of his share in this fashion 
in favour of his four sons, a small amount 
being retained by himself in his own name. 
The four sons had equal shares practically 
except that one Balwant Singh had 495 
shares, totiie other sons 496. The wives 
had only one nominal share each. Shortly 
after this Jawanda Mal died and the 
shares standing in his name continued to 
stand as befere. The sons or some of them 
who acted as directors drew salaries and 
one minor son, it appears, did not draw 
any salary. Inthe books of the company, 
each son had a personal khata in which 
credits and debits were entered to his per- 
sonal account. It would appear from the 
above statement that seemingly, at any 
rate, the Hindu joint family had disrupted 
and had been replaced, so far as the cash 
assets of the business were concerned, by 
a limited liabitity company consisting of 
eight members. 

lt is alleged now on behalf of the Income- 
tax. Authcrities that this was mere 
camouflage and that really the Hindu joint 
family did not disrupt and the nominal 
Shares assigned to the mother and the 
wives of the three sons were all benami 
to camouflage the continued existence of 
the undivided Hindu joint family. How- 
ever from 1927 on to 1933, that is for six 
years, the sons of Jawanda Mal were assess- 
ed onthe basis of a disruption of the joint 
Hindu family as separate individuals. In 
1934-35 assessment, the Income-tax Officer, 
however, appears to have for the first time 
suspected that the Hindu joint family still 
.subsisted. It is unnecessary to enter at any 
great length into the reasons given by the 
Income-tax Officer for this conclusion. They 
have been upheld in the main by the 
Assistant Commissioner on appeal and by 
the learned Commissioner in the order of 
reference. The main point, however, that 
emerges from the *arguments addressed to 
us appears tobe that in 1933 in spite of 
; ° 
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the fact that the personal khatas of the 
sons contained varying amounts standing 
to their credit due to the fact that they 
had drawn different amounts for their 
personal expenditure, if any, the credit 
amounts were yet by some means equalized 
in the books of the company so that the 
same sum was shown as standing as a 
credit balance in favour of the three sons. 
It is, therefore, contended on behalf of 
the Income-tax Authorities that there was 
some material for the Income-tax Officer 
to come to the conclusion that the four 
sons of Jawanda Mal still formed a joint 
Hindu family. On the other hand, on 
behalf of the assessee it is contended that 
when the question arises whether a Hindu 
family has disrupted or not and when the 
point at issue is whether those individual 
members of that joint Hindu family have 
continued as a partnership, that is to say, 
a tenancy in common instead of the pre- 
vious joint tenancy, then the mere fact 
that some evidence exists to showa ten- 
ancy in common is not sufficient fo prove 
that a joint tenancy still exists. 

The question that really arises for de- 
cision may be putin the form of an 
illustration. If it is alleged by any person 
that he was once a member of a joint 
Hindu family ‘but has since separated and 
has no connection withthe other members 
of that joint Hindu family normally, and 
it is proved that as amatter of fact he 
still resides in the same house with them 
and has a secret partnership with them 
in all their seemingly separate businesses, 


this would be good material for holding | 


that the Hindu family which was alleged 
to have disrupted has not really disrupted 
at all. The question, however, is obviously 
quite different when the individual who 
alleges a separation asserts that he has 
separated from a joint Hindu family but 
has continued aga partner along with the 


other members or some of the members of" 


that joint Hindu family. Evidence which 
in the first case might very well be held 
to be good material for holding that the 
alleged disruption was false, would not 
be good enough evidence in the second 
case for showing that the alleged disrup- 
tion was similarly false. In this particular 
case, the mere fact that the credit’ amounts 
in the personal khatas were equalized does 
not, in my opinion, show conclusively that 
the Hindu joint family still existed ina 
disguised form. After all, when a Hindu 
joint family or the members thereof con- 
stitute themselves into a company with 
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the assets of the joint Hindu family, they 
do create a situation in which ordinarily 
speaking, the rights and liabilities of the 
members inter sé have altered considerably. 
For instance, in the case of a father, 
the sons who own a share in the company 
can alienate that share without reference 
to the father thus practically securing a 
partiticn which, according to the law in 
this province, they could not do if they 
constituted a joint Hindu family during 
the lifetime of the father without his 
consent. Secondly, the karta of the family 
would be liable to account to the mem- 
bers of the company for all expenditure 
and inccme received by the company, 
whereas, ifthe Hindu joint family existed, 
the karta would not be sò liable to 
account under normal conditions. There- 
fore, when a Hindu joint family consti- 
tutes itself into a company with specific 
sheres belonging to the individual mem- 
bers, and further introduces into the ccm- 
pany persons who are not members of the 
undivided joint Hindu family, the normal 
supposition would be that the transaction 
showed that tre Hindu joint family hed 
disrupted. It is of courre true that this 
normal supposition could be rebutted by 
evidence showing that the whole of this 
transaction was a mere camouflage., But 
in the present case, when for six years 
the Income-tax Authorities had themselves 
adopted ike supposition as being genuine, 
there must be strong evidence to- show 
that the transaction was really not bona 
fide. As stated above, all that could be 
relied on by the Income-tax Authorities in 
this case was the equalization of the cre- 
dit amounts in the personal khatas. 

The learned Counsel for the assessee 
has explained that what happened in this 
case was thatone of the minor sons who 
had been away in England frcm 1929 
returned in 1933, and raised scme disputes 
as to the expenditure and ircome of the 
company by which his brothers or one of 
his brothers, accerding to him, profited at 
his expense and that to avoid a family 
dispute and the laborious task of going 
jnto the accounts for over six or more 
years, the brothers decided to settle the 
malter by equalizing all the credit umounts 
in the personal khatas so as to give a 
fresh start to all the individual members 
of the family. Here again, normally 
speaking, the equalization of four accounts 
would. naturally show that four accounts 


really existed and, therefore, the first sup-. 


position, would be tbat these four accounts 
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really existed as four separate accounts. 
If this were so, thén of cougse the Hindu 
joint family could not be said to exist. 
Now it cannot be said that four accounts. 
did not really exist merely because the 
eredit. amounts of all the four accounts 
had, by some process of agreement between 
the parties, been equalized. The niatter 
is at least capable. of cther explanations, 
and I must add that in the circumstances 
of this case if the Income-tax Officer had 
reason to believe that this was a suspicious 
circumstance, it was only fair to call upon 
the assessee to explain, if possible, the 
suspicious circumstance arising in the 
mind of the Income-tax Officer and then 
to either accept or reject his explanation. 
All that appears to have been done was 
that the Income-tax Officer wrote a letter 
demanding proof of disruption to which 
the four’ brothers replied with duplicate 
letters stating the facts about the company 
and about tbe joint partnership in two 
foreign concerns. It does not appear that 
they were ever called upon to explain their 
accounts in the light of the hypothesis that 
they were separate and not joiat. This 
being so, I am of opinion that in the cir- 
cumstances of this case there was no 
sufficient material for the Income-tax Officer 
to ccme tothe conclusion that the Hindu 
joint family had not been disrupted. This 
finding really disposes of the whole case, 
bui for completeness, it is desirable, in 
my opinion, to give findings on the other 
points raised also. 

The next question is whether interesi, 
on loan is really a benami transaction, the 
asset really not belonging to the mother 
as shown in the bocks but belonging to the 
undivided joint Hindu family. There is no 
material at all upon this point to which 
our attention has been drawn except that 
it is stated that the fact that there is an 
accumulation of interest on the account 
standing in the name of the mother shows 
that the mother has never drawn upon the 
interest accruing to her from the alleged 
loan and that, therefore, this proves that 
the asset really belonged not to the mother 
but to the four sons. I am again unable 
to hold that this conclusively proves or even 
points to the conclusion reached. A Hindu 
widow on good terms with her sons would 
normally have no occasion to draw any 
money. There is nothing to show that the 
mother is, living separate from her sons and 
an orthodox widow might well have no 
dealings with money at all and would allow . 
the interest on her shares to accumulate 


1938 


not because it does not belong to her but 
because she had no need to draw on it and 
the sentiments of the people would be 
against her personally handling money in 
the state of widowhood. Moreover, it is 
not proved that she has never drawn any 
portion of the so-called interest on her 
loan. Jt is only an assumption that be- 
cause there is an accumulation of interest 
in her name, therefore, she has never drawn 
any portion of itatall. Under these cir- 
cumstances, I am unable to hold that the 
loan which was given by the mother to the 
company was really not a bona fide transac- 
tion, and, as a matter of fact, she held no 
money at all and that there is no loan 
item by her to the company and that the 
item really belongs to the undivided 
Hindu joint family. 

The next point raised is the question of 
remittances from two foreign firms, one in 
London and one in Colombo, tothe com- 
pany. It is contended thatthe books of 
the company show that cash and goods 
were remitted both by the company to 
these foreign, businesses and cash and goods 
were remitted by the foreign businesses to 
the company and from this it is contended 
it was open to the Income-tax Officer to 
draw the inference that some of these 
remittances were really disguised profits. 
Now, no doubt, it might be open to the 
Income-tax Officer to draw the inference 
that the remittances to the company con- 
tained disguised profits, but it would not 
follow from that that these remittances were 
really to the members of the undivided 
joint Hindu family unless it was further 
held that the company itself was nothing 
more than a camouflage for the undis- 
rupted Hindu joint family. The matter, 
therefore, comes back to the first question 
upon which it has already been held that 
there is no sufficient material to show that 
the Hindu joint family was not disrupted 
and that the company was nothing more 
‘or less than a camouflage for it. The 
answer, therefore, to this question must 
also be that there was no material to 
justify the Income-tax Officer in holding 
that an item of Rs. 10,000 charged as an 
asset of the Hindu joint family as disguised 
profits by way of remittances really 
existed. 

The last question raised in the order of 
reference is the question of the notice to 
the firm. It was urged originally, when 
the case first came before the High Court, 
that the noticés having been issued to the 
individual members of the family as such, 

e 


KIRPAL SINGH V. COME. OF INCoME-Tax (LAH.) 25 


it was not open to the Income-tax Officer 
withont issuing a new notice to the Hindu 
joint family through its manager or any 
adult member of the family to charge the 
income received by the individuals as in- 
come of the joint Hindu family. I do not 


-consider that it is necessary to decide this 


point at all. It is true that the High Court 
issued a mandamus to the Commissioner 
to refer this question of notice also. The 
learned Commissioner has given reasons 
for holding that the notice, as originally 
issued, contained a heading “family” as 
well as a notice to the individuals. A 
notice has actually been produced before 
us and it does not appear to contain any 
address “family” in it at all. It is im- 
possible for us to decide on the material 
before us whether this is the notice that 
was served on the individual members or 
not. I should, however, like to point yout 
that the second argument of the learned 
Commissioner, namely that it would be 
impossible to work the Act if a notice 
issued to an individual as such could not 
form the basis of an assessment of the same 
individual along with others as members 
of a joint Hindu family, dees not appear to 
be correct. It would be perfectly easy for 
the Income-tax Officer, if he came to the 
conclusion that the separate individual to 
whom he had issued notice really was a 
member of a joint Hindu family, to issue 
a fresh notice to the joint Hindu family, 
through the person whom he considered to 
be its manager or through any other adult 
member of the family as provided in 
s. 63 (2). This would, normally speakings. 
take place long before the year allowed 
under s. 34 had elapsed, and the learned 
Counsel for the Income-tax Authorities was 
not able to show us how the Act would 
become unworkable if this simple proce- 
dure of issuing a fresh notice were fol- 
lowed ordinarily. I would, therefore, answer 
the questions as follows: Question No. (1) 
in the affirmative ; question No. (2) also 
in the affirmative; question No. (3) in its 
changed form is left undecided; question 
No. (4) is answered in the affirmative; and 
question No. (5) is answered in the nega- 
tive. The assessee shall have the costs of 
this reference. 

Skemp, J.—I agree. 

8. Reference answered. 


kd 
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MADRAS HIGH COURT 
Civil Appeal No. 2 of 1937 
July 22, 1937 
Leads, O. J. AND VARADAOHARIAR, J. 
N. SHANMUKHAM CHETTY— 
APPELLANT 


versus 
M. GOVINDA CHETTY AND orazrs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92--Suit 
for accounts by trustee against co-trustee—Section, if 
applies—Nature of relief prayed for, whether con 
ouae and exclusive test in determining its applica- 
ility. 

It was never intended, thats. 92, Civil Procedure 
Oode, should take away the right of a trustee to 
launch a suit for an account against a co-trustee, 
unless he obtained the approval of the Advocate- 
General, sub-r. (2) of s. 92, though expressed in 
general terms, must be read along with sub-s. (1) and 
it follows on such reading that: It is not every suit 
claiming any of the reliefs specified in sub-s, (1) that 
should be brought with the consent of the Advocate- 
General, but those suits only which bésides claiming 
any of those reliefs are brought by individuals as 
representatives of the general public. In a suit for 
accounts by a trustee against a co-trustee the 
relief though it may be of the kind mentioned in 
s. 92 (1) is not sought in the larger interests of 
the public butis merely forthe purpose of vindi- 
cating the private rights of one of the trustees and 
of enabling him to discharge the duties and liabili- 
ties which are imposed upon him by the trust. The 
section, therefore, does not apply to such a case and 
no sanction of the Advocate-General is necessary. It, 
therefore, isnot right to make the nature of the 
relief prayed for in a suit the conclusive and exclu- 
sive test in determining the applicability of 5. 92. 
Appanna v. Narasingha (1), followed and held not 
poe by Abdur Rahim v. Abu Muhamad Barkat 

li (2). 

[Case-law discussed.] 

O. A. from the judgment of Mr. Justice 
Wadsworth in Suit No. 231 of 1933, 

° Messrs. K. V. Sesha Ayyangar and R. 
Gnanasambandam, for the Appellant. 

Messrs. K, Narasimha Ayyar and T, R. 

Srinivasa Ayyangar, for the Respondents. 


Leach, C. J.—This appeal arises out of 
a suit foran account and other reliefs 
instituted by certain trustees against their 
co-trustees on the Original Side of this 
Oourt. In Royapuram, Madras, is an 
Indian Hindu temple known as Subrah- 
manyaswami Koil, which belongs, accord- 
ing tc the pleadings,to the Pattinava 
sect of the Hindus. The plaintiffs’ case 
is that in 1922 a meeting of the members 
„of the community was held at Royapuram 
at which the plaintiffs and defendants Nos, 
1 to 3 were elected trustees for the purpose 
of collecting subscriptions for the improve- 
ment of the temple, for the performance 
of the rites therein and for the conduct of 
festivals and other cognate matters, with 
power to spend the collections on these 
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objects. Itis common ground that this 
meeting was held ~and that the plaintiffs 
and defendants Nos. 1 to 3 were elected 
trustees for these purposes. The conteste 
ing defendants, defendants Nos. 2 and 3, 
however, aver that the duties of the trustees 
were not confined to the temple and say 
that they were also given authority to collect 
and spend for the good of the community 
in general and for purposes of general 
utility. The plaintiffs allege that defendants 
Nos. 1 and 2 were acting asthe managing 
trustees and were’ throughott in charge 
of all the moneys collected and the 
accounts, defendants Nos. 1 and 2 -being 
the only literate members ofthe Board. 
Defendant No. 3 admittedly never took 
any part in the management of the affairs 
of the trust and as defendant No. 1 died 
after the institution of the suit, the case 
is really confined to the question of the 
liability of defendant No. 2. The plaintiffs 
further allege that from 1922tothe date 
ofthe suit, large sums of money were 
collected by defendants Nos. 1 and2 who 
utilised them for their own purposes 
and suppressed the accounts. The contest- 
ing defendants deny that there is any 
truth in ths allegation that defendants 
Nos. 1 and 2 utilised the trust money 


for their own purposes or that they 
suppressed the accounts. It is clear from 
their written statement, however, that 


defendants Nos.1 and 2 did participate 
inthe management of the trust and are 
liable to account, andthe learned trial 
Judge so held. Accordingly he directed 
that accounts should be taken from 
November 9, 1925 (the date from which the 
defendants admit the collections began) 
and referred the case to the Official 
Referee for the purpose. 

It is not in dispute that this is a publie 
trust and it is conceded that defendant 
No, 2 ig liable to account. But it is said 
that the decision of the learned trial Judge 
is erroneous for two reasons: (1) because 
the suit could not be instituted without the 
sanction of the Advocate-General under 
s. 92, Civil Procedure Code, and (2) because 
the learned trial Judge did not decide 
Issue No. 4 before referring the suit to the 
Official Referee. Issue No. 4is as follows: 
“What, if any, were the accounts maintain- 
ed for the collections and by whom?”. 
The argument with regard to this issue 
is based on the contention that the plaintiffs 
are also accounting parties. Before the 
learned trial Judge there was no sugges- . 
tion. that they should also be made liable 

. 
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to account; the only question in this con- 
nection was with regard to the liability 
of defendant “No. 2. The learned trial 
Judge was, therefore, justified in adopting 
the course which he did. 

The contention with regard to the 
necessity for the prior approval of the 
Advocate-General needs more consideration 
as it is said that the decision of this 
Court in Appanna v. Narasingha (1) 
is no longer gocd law. In that case it was 


held by a Full Bench of five Judges 
that a suit ‘by a trustee of a public 
charitable or religious trust against a 


co-trrstee for accounts does not fall within 
8.92, Civil Procedure Code, and may 
be brought without the sanction cf the 
Advocate-General. It is said that this 
decision has been set at nonght by the 
judgment of their Lordships of the Privy 
Council in Abdur Rahim v. Abu Muham- 
mad Barkat Ali (2) and that of this Court 
in Janaki Bai Ammal v. Vinayakar of 
Melmandai (3). I can see nothing in these 
decisions to warrant any such assertion. 
Before referring to them, however, it is 
necessaiy to refer to the provisions of 
s. 92, Civil Procedure Code. Tue section 
deals with the prccedure to be adopted 
in a representative suit for relief iu 
respect of a public trust. But to come 
within the section, there must be a breach 
of trust orthe necessity for the direction 
of the Court with regard to the adminis- 
tration of trust. The section requires 
that there shall be at least two plaintiffs 
and that the Advocate General must give 
his sanction to the institution of the suit. 
If these conditions are fulfilled, a suit can 
be launched underthe section. Ib was 
never intended, in my opinion, that this 
section should take away the right of 
á trustee to launch a suit for an account 
against a co-trustee, unless he obtained the 
approval of the Advocate-General and I 
consider that it has not this effect. That 
a trustee has such a right cannot be 
denied. The right is necessary for bis 
own protection; otherwise he might be made 
liable for acquiescing in unlawful dealings 
with the trust funds. 


(1) 45 M 118; 69 Ind. Cas. 304; A IR 1922 Mad. 
17; 41M LJ 608; (1921) M W N &33; 15 L W 18; 30 
MULT 1(FB). 
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174; 48 O L J 55; 54 M_L J 609 (P 0). 
(3) 58 M 988; 158 Ind. Cas 63; AI R1935 Mad. 
ae; p M L J291%42 L W 304; (1935) M W N 895; 
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In Abdur Rahim v, Abu Muhammad 
Barkat Ali (2) the Judicial Committee 
were careful to point out that in a Code 
regulating procedure, itis unlikely that 
the Legislature intended without express 


- words toabolish or extinguish substantive 


rights of an important nature which 
admittedly existed at the time the Code was 
enacted. If the arguments advanced on 
behalf of the appellants were sound, it 
would mean thata trustee could not pro- 
ceed against a co-trustee for an account 
without joining a third party and he 
could never proceed at all if the Advocate- 
Ceneral refused his sanction. This was 
pointed cut by Oldfield, J. in Appanna vi 
Narasingha (1) and it appears to me to 
provide a complete answer to the appel- 
lant’s case. The learned Advocate for the 
appellants has relied on a passage in the 
judgment in Abdur Rahim v. Abu Muham- 
mad Barkat Alt (2) where it was pointed 
out that in inserting sub-s, (2)ofs. 92, the 
Legislature adopted the view of the 
Bembay High Court that a suit which 
prays for reliefs mentioned in s. 92 
can only be institute] in accordance 
with the provisions of that section, But 
it must be a suit contemplated by that 
section and as I bave already mentioned, 
tLe Judicial Committee in this very case 
expressed the opinion that the section did 
not operate to abolish existing rights, 
With regard to Janaki Bai Ammal v. 
Vinayakar of Melmandai (3) the learned 
Judge who decided that case pointed out 
that it was entirely a different case to that 
in Appanna v. Narashingha (|) and theres. 
is nothing in the judgment which throws 
the slightest doubt on the correctness of 
the former decision. 

We have been referred to two other 
cases, Ramanuja Krishna Ayyangar v. 
Ramanuja Alwarappa Ayyangar (4) and 
Sundara Ayyar v. Murari Varada Ayyar 
(5). In the first of these cases in was held 
that a trustee could not, apart from s. 92, 
ask for the framing of a scheme, and a 
suit which did ask forthe framing of a 
scheme and did not comply with the section 
was badtothat extent. This is so, but the 
decision does not in any way assist the 
appellants in this case. It does not affect 
the question under discussion at all. The 
case in Sundara Ayyar v. Murari Varada 

(4) 63 M L J 703; 140 Ind. Oas. 197; AIR 1933 
Mad. 70; 36 L W 633; Ind. Rul. (1932) Mad, 829; 
(1932) M W N 1340 


(5) 42 LW 264; 158 Ind. Cas. 369; A I R 1935 
Maa 855; 69 M L J 300; (1935) MW N1079;8R M 
258 (2). 
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Ayyar (5) was a decision of my learned 
brother VWaradachariar, J. My learned 
brother there held thatthe mere fact that 
the plaintiffs may ina sense be trustees 
will not necessarily preclude the applica- 
tion of s. 92, Civil Procedure Oode, if 
the reliefs in the suit relate not to the 
vindication of their personal rights, but 
to the advancement of the interests of the 
institution itself by securing more efficient 
management. A perusal of that judgment 
shows that the learned Judge was careful 
to distinguish the case where a plaintiff 
is suing to vindicate a personal right and 
that is what the plaintiffs are doing in the 
case out of which the present appeal arises. 
The ċorrectness of the Full Bench decision 
in Appanna v, Narashingha (1) is unshaken 
and weare bound by it. We accordingly 
hold that the learned trial Judge was 
right in deciding that the suit did not 
require the sanction of the Advocate- 
General before institution. 

I might mention that one of the prayers 
in the plaint asks for an injunction res- 
training defendant No.2 from acting fur- 
ther asa trustee. The question whether 
such a prayer can be included in the present 
suit does not arise in the appeal, and there- 
fore, I express no opinionon it. The appeal 
fails and must be dismissed with costs. 

Varadacharlar, J.—I respectfally agree. 
But, inview of the state of the authori- 
ties, I think it’ right to add a few observa- 
tions on the question of the applicability 
of s. 92, Civil Procedure Oode, to a suit 
like the present. If 
res integra, it may be conceded that there 
is afair volume of authority in favour of 
the wider construction of s. 92 contended 
for by Mr. Sesha Ayyangar on behalf of 
the appellant. The decisions referred to 
inthe judgments in Appanna v. Nara- 
shingha (1) are themselves sufficient to show 
this. I may add that even more recently 
the Bombay High Court has expressed 
views which seem to lend considerable 
support tothe appellant’s contention see 
Narayan v. Vasudeo (6) and Chhagan Lal 
v. Sobharam (7). So far, however, as this 
Court is concerned, we have to start with 
the fact that a Bench of five Judges have 
decided in Appanna v. Narnshingha (1) that 
s. 92 has no application toa suit like the 
present. The principle underlying that 
decision is perhaps best stated in the words 


(6) 26 Bom. L R 950; 86 Ind, Cas. 490; A IR 1924 
Bom, 518. 
7) 35 Bom. LR 1119; 148 Ind. Cas. 1153; AI R 
1934 Bom. 26; 6 R B 337, 
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of Sir D. F. Mulla: see page 309, Edn. 
10, Civil Procedure Code, viz., that sub s. 
(2) of s. 92, though expressed in general 
terms, must be read along with sub-s. (1) 
and it follows on such reading that : 

“Tt is not every suit claiming any of the reliefa 
specified in sub-s. (1) that should be brought with 
the consent ofthe Advocate-General but those suits 
only which besides: claiming any of those reliefs 
are brought by individuals as representatives of the 
general public.” 

In a suit like the present the relief though 
it may be of the kind mentioned in 8.92 - 
(1) isnot sought in the larger interests of 
the public butis merely for the purpose 
of vindicating the private rights of one of 
the trustees and of enabling him to dis- 
charge the duties and liabilities which are 
imposed upon him by the trust. That in 
certain circumstances similar reliefs may 
have to be prayed forin the one kind of 
action as in the other is pointed out in 
the judgment of Kumaraswami Sastri, J. 
in Appanna v. Narashingha (1). It, there- 
fore, does not seem to me right to make 
the nature of the relief prayed for in a 
suit, the conclusive and exclusive test in 
determining the applicability of s. 92. 

Mr. Sesha Ayyangar had, in view of the 
Full Bench decision, to contend that that 
decision can no longer be regarded as 
authoritative after the decision of the 
Judicial Committee in Abdur Rahim v. 
Abu Muhamad Barkat Ali (2). Iagree with 
my Lord that there is nothing in the 
judgment of their Lordships of the judicial 
Committee which throws doubt on the 
authority of Fall Bench decision. As 
pointed out in the judgment just delivered, 
their Lordships have there taken care to 
say thatit is too much to presume that. the 
Legislature intended to make any serious 
alteration in the previovs state of the law 
or to extinguish or impair pre-existing 
rights of action and that the main purpose 
of the enactment of sub-s. (2) of s. 92 was 
to settle the conflict of the previous state 
of the decisions in India. To understand 
the effect of this observation of their Lord- 
ships, some regard must be had to the 
previous state of authority in this country, 
aud attention must also be bestowed on 
the circumstances in which the question 
arose before the Judicial Committee. In 
that case the action had been brought by 
certain Muhammadan inhabitants of the 
neighbourhood who were interested in the 
institution. The suit was, therefore, not 
one by trustees who had any personal 
Tights of their own to assert, but corres- 
pondéd to what is spoken of as a repre- 
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sentative suit on behalf of the public. 

The contention before the Judicial Com- 
mittee on thee one side was that wherever 
the litigation related to a public trust, the 
suit could be framed only in accordance 
with the provisions of s. 92, Civil Proce- 
dure Code, and the reference in sub-s. (2) 
of s. 92 to the nature of the reliefs prayed 
for in such asuit was sought to be ignored 
by the appellant’s learned Oounsel. It was 
in those circumstances that their Lordships 
emphasized the antithesis between a suit 
praying forveliefs specified in sub-s. (1) 
of s. 92 and for reliefs outside that sub- 
section and they observed that s. 92 could 
apply only to suits praying for reliefs speci- 
fied in sub-s. (1). But as I have already 
Pointed out, the whole discussicn arose in 
connection with what was undoubtedly a 
representative suit. It does not seem to 
me right to ignore that circumstance and 
read the judgment as laying down that 
even where a suit is not in any sense of 
a representative character, the mere fact 
“that the reliefs asked for in the suit may 
fall within sub-s. (1) of s. 92, Civil Proce- 
dure Code, was intended by their Lord- 
ships to be a conclusive test. Mr. Sesha 
Ayyangar relied on one observation on 
page 529 as supporting his contention that 
their Lordships must have had even suits 
based on individual rights in their contem- 
plation when they laid down their proposi- 
tion. This observation relates to the pre- 
vious cases in India which had held that 
private persons who had individual rights 
under such trusts could bring suits to 
enforce such individual righis by an ordin- 
ary suit without being obliged to bring 
a suit of a representative nature as above- 
mentioned. It seems to me that Mr. Sesha 
Ayyangar'’s contention does not give effect 
to the words used in that sentence. That 
sentence clearly relates to cases where a 
representative suit could have been or might 
have been brought and not to cases where 
the cause of action sued on was such that 
no representative suit could have been 
brought. 

An examination of the earlier cases in 
India will show that even when a suit was 
not intended to enforce a right in the 
nature of the rights of a trustee but relat- 
ed to the enforcement of the obligations 
of the defendant in the performance of 
the trust forthe benefit of the public, it 
had beenheld that a suit of that kind 
need not necessarily be brought only in 
conformity with the provisions of s. 539 
put may be brought either under O. I, 
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T. 8, Civil Procedure Code, or even indepen- 
dently of it. Itis in this sense that their 
Lordships point out that the question had 
arisen in the country whether the provi» 
sions of s. 539 were merely permissive or 
mandatory. The question of permissive or 
mandatory cannot possibly arise in respect 
of asuit which cannot be brought in a 
representative character at all. All that 
the Judicial Committee intended to lay 
down and did lay down was that where- 
ever the cause of action on which the 
suit is founded is one which could have 
sustained a repressentative suit, the proc- 
cedure prescribed by s. 92 must necessarily 
be followed and no suit could be main- 
tained in any other form. I particularly 
wish to point out that in this judgment, 
their Lordships did not add the sentence 
which is somehow introduced in a later 
judgment of this Court, namely that the 
character of the plaintiff is immaterial, It is 
only in the judgment of this Court in Janaki 
Bat Ammal v. Vinayakar of Nelmandai 
(3) that Cornish, J. in attempting to state 
the effect of the Privy Council decision, puts 
the antithesis in the following words: 

“Whether the suit falls within s. 92 depends 
not upon the character in which the plaintiff 
sues but upon the nature of the relief sought,” 

With great respect I would state that 
this is not the proper test to be applied 
and was certainly not the test laid down 
by the Judicial Committee. It has some- 
times been said that whenever relief is 
sought on the allegation of a breach of 
trust, the suit must necessarily be brought 
in conformity with s. 92, if it in any 
manner relates toa public charitable trust. 
Here again, I think, this will not be asafe 
or conclusive test, because an allegation of 
breach of trust may in certain circum- 
stances be necessary even when a co-trustee 
is trying to assert or vindicate his own 
tights against other co-trustees who are in 
Management: see Narayanau v., Mootha 
Poduval (8). The test seems to me to 
have been stated with fullness and accuracy 
in the passage that I have already cited 
from Sir D. F. Mulla’s book. Even in 
Bombay the principle that s. 92 will not 
apply to suits instituted for the vindication 
of the right of management vested in the 
plaintiffs has always been recognized (see 
Nowroji v. Dastur Cursetji (9) at p. 54* 
and Narayan v. Vasudeo (6) particularly 

(8) 53 M 214;122 Ind Oas. 460; 31 L W 24; Ind. 
Rul. (1930) Mad, 348: A I R1930 Mad. 295;(1930) M 
W N 199, i 
19) 28 B 20; 5 Bom. LR 745. 
*Page of 28 B.—[Ed.] 
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the judgment oft Fawcett, J., but dif- 
ferences have arisen mainly on thé con- 
struction of the scope of the plaint in each 
case. In the view that we are bound by 
the judgment of the Full Bench in Appanna 
v. Narasingha (1) and that its authority 
has not been shaken by the decision of 
the Judicial Committee in Abdur Rahim 
v. Abu Muhamad Barket Ali (2) we have 
no alternative but to disallow the appellant's 
contention, 


N.°D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1124 of 1936 

April 6, 1937 
TEK Caanp, J. 

A. R. DAWAR—PLaIntige— 

APPELLANT 
o versus 
SOHAN LAL ANAND AND OTHERS 

——DEFENDANTS—RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), s. 20— 
Applicability—If applies to cheques—Dishonour of 
blank cheque by Bank—Its ‘holder in due course, if 
can hold drawer thereof liable for amount of cheque 
—Contract—Novation—Breach—Rs, 2,974 found due 
on certain date on account of pro-note—Agreement 
between parties whereby promisee agreeing to accept 
Rs, 2,500 forthwith ın full satisfaction—Rs. 2,000 
paid forthwith—Blank cheque drawn by third person 
delivered to promisee for balance—Such cheque dis- 
honoured by Bank—Promisee, if can recover from 
promisor whole amount in balance due on pro-note, 

Section 20, Negotiable Instruments Act, relates to 
documents “ stamped in accordance with law.” A 
cheque does not require any stamp under the law 
and so the section does not apply to cheques. 

e e Where, therefore, a blank cheque drawn by a person 
is dishonoured by the Bank, the ‘holder in due 
course’ of such cheque cannot hold the drawer thereof 
liable for the amount stated in it, asthe cheque is 
not an inchoate stamped instrument, 

The sum of Rs, 2,974 was found due on certain 
date by the plaintiff from the defendant § on account 
of pro-note when a settlement was arrived at be- 
tween them, whereby it was agreed that if the sum 
of Rs, 2,500 was paid to the plaintiff forthwith, he 
would forego the balance. S had Rs, 2,000only with 
him atthe time. He had, however, in the meantime 
approached one K for accommodation, and the latter 
had given him a blank cheque, duly signed by 
him, authorizing S to fill in the amount and the 
name of the payee. Accordingly at the time of the 
settlement, S handed over the cheque to the plaintiff 
‘and asked him to fill the blanks in the cheque 
making it payable to himself in the sum of Rs. 500. 
In due course, the.cheque was presented by the 
plaintif to the Bank but was dishonoured, Accord- 
ingly the plaintiff brought a suit against Sand K 
for recovery of Rs, 1,248-2-0 being the amount of 
the balance due on the original account, together 
with interest thereon upto the date of the suit: 

Held, that as the blank cheque for the balance of 
Rs. 500 was dishonoured, the amount agreed was not 


paid forthwith and the consideration for the settle-- 
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ment thus failed and, therefore, the liability of S. 
to pay the full amount due upon the original pro- 
Missory note remained intact and could be recover 


ed. 

S. O. A. from ths decree of the Additional 
tose Judge, Lahore, dated August 20, 

Mr. Indar Dev for Mr. Achhru Ram and 
Manohar Lal Sachdeva, for the Appel- 
ant. 

Mr. Din Dayal Kapur, for the Respon- 
dent (Kidar Nath). f 


Judgment.—This second sappeal arises 
out of a suit for recovery of Rs. 1,248-2-0 
instituted by A. R. Dawar against Sohan Lal 
Anand, Kidar Nath and Pyare Lal Anand 
defendants Nos, 1 to 3. The trial Judge 
passed a decree for Rs. 500 with propor- 
tionate costs against Sohan Lal and Kidar 
Nath, but dismissed the suit against Pyare 
Lal Anand. -Kidar Nath alone appealed to 
the Additional District Judge, who accepted 
his appeal and dismissed the suit against 
bim. The plaintif has come in second 
appeal. Sohan Lal and Pyare Lal have 
been served but are not present. The 
appeal is opposed by Kidar Nath. 

The facts found are that Sohan Lal 
had borrowed from the plaintiff Rs. 2,000 
on a promissory note dated October 9, 
1931, and subsequently he raised a further 
loan of Rs. 685 orally from him. These 
loans carried interest at 10 per cent. per 
annum. On March 3, 1933, the sum of 
Rs. 2,974 was due on these transactions 
by Sohan Lal to the plaintiff when a 
settlement was arrived at between them, 
whereby it was agreed that ifthe sum of 
Rs. 2,500 was paid to the plaintiff forth- 
with, be would forego the balance. Sohan 
Lal had Rs. 2,000 only with him at the 
time. He had, however, in the meantime 
approached Kidar Nath for accommoda- 
tion, and the latter had given him a blank 
cheque, duly signed by him, authorizing 
him to fillin the amount and the name of 
the payee. Accordingly at the time of the 
settlement, Sohan Lal handed over the 
cheque to the plaintiff and asked him to 
fill the blanks in the cheque making it 
payable to himself in the sum of Rs. 500. 
In due course, the cheque was presented 
by the plaintiff to the Bank but was dis- 
honoured. Accordingly on January 31, 
1934, the plaintiff brought a suit. for 
recovery of Rs. 1,248-2-0 being the amount 
of the balance due on the original account, 
together with interest thereon upto the 
date of the suit. . 

The trial Judge found that Pyare Lal - 
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was nota party to this transaction at all, 
and he discharged him from all liability. 
In this appeal, Pyare Lal has been im- 
pleaded as a respondent, but no arguments 
were addressed te me by the appellant's 
Counsel asking any reliet against him, As 
regards the oiher two defendants, the 
learned trial Judge was of opinion that 
in view of the settlement above referred 
to, their liability was limited to Rs. 500. 
Sohan Lal was held liable as the principal, 
and as against Kidar Nath it was found 
that the plaintiff, being the “holder in 
due course” ef the cheque, was entitled to 
claim the amount thereof under the provi- 
. sions of s. 20, Negotiable Instruments Act. 
On appeal, the learned Additional District 
Judge has held that Kidar Nath was not 
liable, firstly because in the plaint no 
claim had been made against him on the 
ground that the plaintiff being the “holder 
in due course” of a negotiable instrument, 
was entitled to recover the amount of the 
cheque from the maker under s. 20, and 
secondly because s. 20 was not appli- 
cable as it related 10 document “stamped 
in accordance with law”. The document 
in dispute in this case was a cheque, 
which under the law did not require any 
stamp and was not stamped. For these 
reasons it was held that s. 20 did not 
apply and accordingly Kidar Nath was 
exonerated from all liability. Before me, 
no serious attempt has been made by the 
leained Couusel for the appellant to argue 
that s, 20 covered a case of this kind. 


section lays down that: 
_ “Where one person signs and delivers to another 
a paper stamped in accordance with the law re- 
lating to negotiable instruments then in force in 
. British India, and either wholly blank or having 
written thereon an incomplete negotiable instrument, 
he thereby gives prima facie authority to the holder 
thereof to make or complete, as the case may be, upon 
it a negotiable instrument, for any amount speci- 
fied therein and not exceeding the amount covered 
by the stamp. ‘The person so signing shall be liable 
upon such instrument to any bolder m due course for 
such amount ...... F 


Admittedly, in the present case the cheque 
was not an inchoate stamped instrument 
and therefore s. 201s obViously inapplicabie. 
The learned Counsel, however, argued that 
Kidar Nath is hable upon the “general 
principles of the law ot estoppel’, he hav- 
ing drawn a blank cheque and delivered 
itto ohan Lal authorizing him to: fill in 
the blanks and the latter naving asked the 
plaintiff to fill in the blanks by entering 
nis owD name as the payee and the sum 
of Rs. 500 as the amount payable, Kidar 
Nath was estopped from denying his liabi- 
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That 


31 


tained in the blank cheque drawn by Kidar 
Nath that tne plaintiff had entered into the 
settlement with Sohan Lal agreed to receive 
Rs, 2,500 only instead of Ks. 2,974 which 
was the amount due on that date. hig 
aspect of the case does not appear to have 
been put before the Courts below. Mr. 
Indar Deo has drawn my attention to the 
last two lines of para. 9 of the plaint where 
it was stated that defendant No. 2 (Kidar 
Nath) is in particular liable to the extent of 
Rs. 500 being the amount of his dis- 
honoured cheque. In my opmion, this 
statement in tne plaint does not cover the 
case as now put by the learned Counsel 
before me. I therefore decline to adjudi- 
cate upon it. On these findings, the deci- 
sion of the lower Appellate Court dismissing 
ca auis against Kidar Nath must be up- 
held. 

At the same time, 1 do not see why a 
decree for the full amount due on the 
original transaction should not have been 
Passed against Schan Lal. It was not 
denied by Sohan Lal that the sum of 
Rs. 2,974 was due by him to the plaintif 
on March 3, 1933, when tue sevilement 


above-mentioned was arrived. ‘Ine plain. ` 


tilt agreed to receive Rs, 2,.0U in case this 
sum was paid to him lor,hwith, Sohan 
Lal paid him Rs. 2,000 only, and for the 
balance he handed over a cheque for 
Ks. 500 drawn by Kidar Nath. This 
cheque was dishonoured anu Rs. 2,500 was 
not paid in full. The consideration ior 
tne settlement thus failed and therefore 
Sohan Lal's liability to pay the full 
amount due upon the original promissory 
note and the ioan orally taken remained 
intact. in hese circumstances, a decree 
for Rs. 1,245-2 0 should have been passed 
against Buhan Lal. it is no doubt true 
that the plaintiff did not file an uppeal to 
the District Court, asking for a decree tor 
vhe additional amount against Sohan Lal, 
nor did he tile any cross-objections asking 
for this relief, but ut that time he was 
obviously satisned with tne decree of the 
trial Judge making Kidar Nath liable for 
Ks. oUU in. accordance with the terms of 
the settlement. ‘here is, however, no 
bar to my passing a decree tor this amount 
under O. Xi, r. 33, Uivil Procedure Uude. 
ohan Lal is a party to this appeal; he 
was served with tue notice of this appeal, 
but nas not chosen to appear. 

I accept this appeal to this extent that 
in lieu of the decree passed by the lower 


‘Courts, 1 grant the plaintif a decree 
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against Sohan Lal for Rs, 1,248-2-0, with 
future interest at six per cent, per annum 
on this smount from the date of the suit 
till realization with proportionate costs in 
all Courts. The decree of the lower 
Appellate Court dismissing the suit against 
Kidar Nath and Pyare Lal is maintained. 
These respondents will bear their own 
costs in all Courts. Before executing 
the decree against Sohan Lal, the appel- 
lant shall pay additional court fee on the 
difference between the sum decreed 
(Rs. 1,248-2-0) and Rs. 500 on which he has 
already paid court-fee. 
8. Appeal accepted. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
- Civil Revision ape No. 309 of 
1 


February 25, 1938 
Mir ApmaAD, J. 
Shrimati VIDYAWANTI WIDOW or 
SOM NATH BHATEJ A— Prawtige— 
APPLIOANT 


versus 
GOWINDI BAI wipow or NIRMAL 
DASS GULATI anp OPHERS—DEFENANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. IX, r.3 
—Preliminary decree for partition—Proceedings for 
final decree—Suit, if should be dismissed for default 
~-Proper procedure pointed out. 

Where a preliminary decree for partition has been 
passed and the Oourt takes proceedings for passing 
the final decree, the suit should not be dismissed 
for default. It should not be adjourned sine die but 
made revivable on payment of costs. Lachmi 
Narain v. Balmakund Marwari (1), relied on, 


C. R. App- from an order of the Senior 
oe ee D. L Khan, dated May 6, 
1937. 

Sardar Mohammad Aurangzeb Khan, for 
the Applicant. 

Pandit Raghu Nath, for the Respondent 
(Musammat Tulsi Bai). 


` Order.—On August 11, 1932, Shrimati 
Vidyawanti, tLe petitioner before me, ob- 
tained a preliminary decree for partition 
against the respondents. The Court pro- 
ceeded to take steps for passing the final 
decree. On August 31, 1933, the parties 
were absent and the Court dismissed the 
suit under O. IX, r. 3, Civil Procedure Ocde. 
On October 2, 1933, Shrimatt Vidyawanti 
applied for the re-admission of the suit. It 
was admitted on October 24, 1933, but again 
dismissed on November 30, 1933, on 
account of the absence of both parties. On 
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November 30, 1936, Shrimati Vidyawanti 
presented an application to the Court asking 
that steps should be taken to pass a final 
decree in the case. This petition was reject- 
ed on January 5, 1937.*by the Court in the 
following terms: . 

“The original file perused. The suit had been 
dismissed under O. IX, r. 3, Oivil Procedure 


Oode. There is no subsisting decree. The petition 
is rejected.” 


On March 9, 1937, an application for 
review of the order passed on January 5, 
1937, was instituted and it was pointed out 
that there was a preliminary decree in 
existence. The petition for review was 
rejected. Shrimati Vidyawanti has come 
up on revision against the last order. 
Lachmi Narain v. Balmakund Marwari (1), 
is a clear authority for the view that 
where a preliminary decree for the parti- 
tion has been passed and the Oourt 
takes proceedings for passing the final 
decree, the suit should not be dismissed for 
default. Their Lordships of the Privy 
Council have suggested that the suit 
should not be adjourned sine die and made 
revivable on payment of costs. It follows 
that the order dismissing the suit under 
0. IX, r. 3, Civil Procedure Code, was ultra 
vires and Skrimati Vidyawanti was well 
within her rights in ignoring it and present- 
ing afresh application for the tinal decree 
to be passed. The trial Judge had, therefore, 
wrongly dismissed the application dated 
November 30, 1936, and it was a fit case in 
which the order of dismissal dated January 
5, 1937, should have been set aside on re-. 
view. I accept the petition and set aside the 
order under revision. The application for 
review is accepted and the order dated 
January 5, 1937, is vacated, The trial Judge 
is directed to take proceedings on the appli- 
cation dated November 30, 1938, for passing 
the final decree. Oosts will follow the event. 
Pleader’s fee Rs. 16. 

Petition allowed, 


D. 

(1) AIR 1924 P C198; 81 Ind, Oas. 747;511 A 
321; 4 Pat. 61; 35M LT 143;47M LJ 441; 20 LW 
491: (1924)M WN 707; 10 O& ALR 1033; 5 P LT 
623: 22 A L J990; 26 Bom LR 1129; 40 C LJ 439; 
LES A (Œ 0)171;29 OW N39;10WN 629 
(P 0). 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 146 of 1935 
December 21, 1936 
Bosa, J. 
OHETANGAL-—PLAINTIFR— 
APPELLANT 
versus 
DAU G. S. GUPTA. AND OTHERS— 


DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908, 0O. XLI, 
r. l, s. 2 (2)—0. XLI, r.1, if mandatory—Copy 
of decree is essential—Copy of judgment, when can 
be dispensed with—Suit by lambardar against de- 
fendants for charge against property in their 
hands for land revenue paid by him—No_ charge 
found against some of them and, therefore, dis- 
charged—Order of discharge held decree and ap- 
pealable—Limitation Act (IX of 1908), s. 5—S. 5, 
tf can be applied in second appeal for first time. 

Order XLI, r. 1, Civil Procedure Ocde, is manda- 
tory. A copy of the decree appealed from has to be 
filed in every case, and so also a copy of the 


< judgment, unless the Appellate Court chooses to dis- 


pense with it. An omission to attach a copy of the 
decree is fatal; even as regards the judgment, the 
matter is not optional with the litigant. It is for 
the Court to decide whether the judgment may be 
dispensed with or not, and consequently, if the 
Court does not decide to dispense with it and a 
copy is not filed, the appeal is incompetent. 
Ramchandra Rao v. Mayaram (5), Qasim Ali Khan 
v. Bhagwanta Kuar (6), Nur Din v. Secretary of 
State (7) and Sundaram Aiyarv. Muthuramalinga 
Sathupathi (8), relied on. 

Where in a suit by alambardar against certain 
persons for recovery of the amount of revenue paid 
by him and a charge on the property in their hands, 
the Oourt finding that thera is no charge on the 
property in the hands of some of the defendants dis- 
charges them from the suit, the order of discharge 
is a final adjudication of the most important point 
of issue between the parties and amcunts to a dec- 
ree within the meaning of s*2 (2), Civil Procedure 
Code, and is, therefore, appealable. Punjaji v. 
Jairam (1), Rama Rao v. Raja of Pittapur (3) and 
Sher Ali v, Jagmohan Ram, (4), relied on, Shankar 
Rao v. Raghunathrao (2), dissented from, 


Quaere.—It is doubtful whether the High Uourt - 


can, in second appeal, apply the provisions of s. 5, 
Limitation Act, when there was no applica- 
tion filed ia the lower Appellate Oourt. 

S. O. A. from the appellate decree of 
the Court of the District Judge, Raipur, 
dated October 5, 1934, in Civil Appeal No. 
45-B of 1934, modifying the decree of the 
Court of the Sub Judge, Second Class, 
Drag, dated April 21, 1934,in Civil Suit 
No. 26 of 1933. 

Mr. D. N. Choudhary, R. B., for the Ap- 
pellant. 2 

Messrs. A. Razak and W. B. Pendharkar, 
for the Respondenis. 

Judgment.—In this appeal we are 
concerned with the third, fourth and 
fifth defendants only. The third defend- 
ant obtained a decree against the first 
and second, and ein execution, brought 
he property in suit to sale. It was pur- 
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chased by the fourth defendant, and he 
sold itat alater date tothethird. The 
fifth defendant is a mortgagee holding 
under a documentexecuted by the first 
and second defendants. The suit is to 
enforce a charge which the plaintiff claims 
against the property in the hands of these 
defendants, and arises in this way. 

Toe plaintiff and the first and second 
defendants are brothers who owned the 
villages in suit, In the year 1927 there 
was a private partition between them, but 
in spite of this, the plaintiff, who was 
the lambardar, continued to be lambardar 
and as such was responsible for the reve: 
nue of all the villages. Government re- 
covered this from him, and so he now sues 
for the amounts which he paid on bahalf of 
the villages assigned tothe share of tha 
first and second defendants and claims a 
charge on these properties. It is clear 
then that the other defendants were nət 
added as merely formal parties. The 
piaintiff claimed a distinct relief against 
them, and in fact they are the ones con- 
cerned with whit isreally the main relief, 
namely, the charge, and this appeal in 
itself shows the plain'ifi's anxiety to obtain 
a substantial relief against them. 

Tne third and fifth defendants con- 
tested the case onthe morils, and chal- 
lenged the plaintiff's figures, and also 
contended thatia any event the plaintitf 
could not, as lambardar, claim a charge 
on the village for which he had paid 
Jand revenue. The fourth defendant did 
not appear, and the case procaeded ex parte 
agains! him. 

Toe first Court framed a preliminary 
issue and decided on April 19, 1934, that 
no charge could be claimed.in these cir- 
cumstances. The learned Judge, therefore, 
discharged the third, fourth and fifth 
defendants, and the case proceeded against 
the first, and second alone. Two days later 
the claim was decreed against them. 


The plaintiff appealed against this dec=” 


ree asking for an enhancement of tne 
amount awarded and als» for a charge 
against the entire property. He impleaded 
the third, fourth and fifth defendants 
although they were not parties to the dec- 
ree, having been discharged from the suit 
two days earlier. The lower Appellate 
Court enhanced the amount of the decree 
against the firsts and second defendants 
and also allowed a charge against the 
property in their hands. Butas regards 
the other three,the learned Judge held 
there was no charge and so dismissed 


. parties to the suit. 
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the appeal against them. The plaintiff 
appeals again, and wants a charge against 
the property in their hands as well. 

Objection is taken at the outset to the 
maintainability of the appeal. ,It is urged 
that the order discharging these defendants 
was a decree within the meaning of s. 2 
(2) of the Code of Civil Procedure, and as 
no appeal was filed ‘against it, the pro- 
ceeding in the lower Appellate Court were 
a superfiuity against these three defend- 
ants, andsono appeal can lie here. It 
was also urged that, though the appeal 
in the Court below, if regarded as one 
against the order of April 19, 1934, as 
well, was within time, it was bad because 
no copy of the order which amounted to 
adecree was filed and thisis imperative 
underO. ALI, 1.1. 

There is a gocd deal to be said for 
this point of view, and so far as these 
Provinces are concerned, Subheder, A. J. O., 
decided in Punjaji v. Jairam (1) that an 
order passed in almost identical circum- 
stances amounted to a decree, and as such, 
was appealable. It is true Findlay, O.J. ©., 
held the contray in a ruling which has 
not been published in the authorised re- 
ports Shankar Rao v. Raghunathrao (2). 
But the only reason he gives js that, 
since O. I, r. 10 (2) uses the word “order”, 
and not ‘'decree”, an adjudication under it 
cannot be a decree. I prefer the view 
taken in the authorised report, and res- 
pectfully agree with Subhedar, A.J. C., 
that an order made in such circumstances 
amounts to a final adjudication of all the 
matters in issue between the parties to that 
adjudication. 

The reason why these defendants were 
discharged was because the Court con- 
cerned there was no charge, and that 
of course was tke most important point 
at issue between the plaintiff and these 
defendants, .in fact, between all the 
How then can that be 
anything but a final adjudication so far 
asthe plaintiff and these three defendants 
are concerned ? What more was left to be 
done? The order was obviously a final one 
in the first Court so far asthe suit was 
concerned, and equally obviously it would 
operate as res judicata. 

The reasoning of Findlay, O. J. O., would 
cut out appeals against all ncn-appeal- 
able orders even when they amountto a 
final adjudication. It would run counter 


(1) 26 N LR 24; 127 Ind; Cas. GET; AIR 193 
Nag. 122; Ind. Rul. (1930) Nag. 359. 
(2) AIR 1926 Nag, 75; &9 Ind. Cag. 331, 
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to a large body of authority which con- 
strues certain non-appealable orders as 
decrees, and in my,opinfon, there would 
be no need for a defininion of the 
word “decree” if all decrees are to be 
confined to cases in which the Code ex- 
pressly refers io them as such. 

The view of Subhedar, A.J. O., is also 
the view in Rama Rao v. Raja of Pittapur 
(3) and Sher Ali v. Jagmohan Ram (4). 
As I said, I respectfully agree with it, 
and dissent from the view of Findlay, 
O. J. O, in Shankar Rao v. Raghunathrao 


(2). 
Once it is accepted that the order 
amounts to a decree, then it was ap- 


pealable, and the plaintiff was not com- 
petent to include the appeal against it 
in his appeal against the decree which 
was ultimately passed against a different ` 
set of persons. Section 105 of the Code 
is governed by itsopening words, “save 
as is otherwise expressly provided”. The 
express provision in this case is to be 
foundin s. 96. So s. 105 can have no 
application to orders which amount to dece 
rees. 

It is argued that in this 
case the order of April 19, 1934, was 
actually embodied in the decree which 
was passed two days later, and so the 
appeal was competent on that score. It 
is true thenames of these three defend- 
ants were includedin the heading ofthe 
decree, but it is clear that in all such 
cases, one must look to the substance 
and not to the mere formof a decree or 
order. The decree givee complete effect 
to: the judgment of April 21, 1934, but 
notto the orders of April iy, 1934. It 
merely recites as a factthat the other 
defendants have already been discharged. 
It passes no order either fur or against 
them; nor does it give effect to the order 
for costs which had been made in their 
favour on April 19, 1934. It is quite 
clear that this decree wae not intended to 
give final effect to the adjudication of 
April 19, 1934; nor in fact did it do so, 

The only point left then is whether the 
appeal which was filed in the lower 
Court can be considered. an appeal 
against the earlier order as well as one 
against the later. lt was within time and 
fulfilled all the requirements of an appeal, 
except that no copy of the order appealed 


(3) 42 M 219; 49 Ind. Cas. 832; A I R 1919 Mad. 
871; 36 M LJ 109;9 LW 389; 25 M LT 184, 
(4) 53 A 446; lol Ind. Cas. 548; A 1E 393) All, 


particular 


383; (1931) A LJ 181; Ind, Rul. (1931) All. 388, 


1988 
from was appended to the memorandum 
Order XLI, r. 1, is mandatory. A copy of 
the decree appbaled, from has to be filed 
In every case, and so alsoa copy of the 
judgment, unless the Appellate Court 
chooses to dispense with it. It is pointed out 
in Ramchandra Rao v. Mayaram (5) that 
even as regards the judgment, the matter 
18 not optional with the litigant. It is for 
- the Court _to decide whether the judgment 
may be dispensed with or not, and con- 
sequently, if the Court does not decide to 
dispense with“ it and a copy is not filed, 
the appeal is incompetent. This is also 
the view of the Allahabad, Lahore and 
Madras High Courts: Qasim Ali Khan v. 
Bhagwanta Kuar (6), Nur Din v. Secre tary 
of State (7) and Sundaram Aiyar v. 
Muthuramalinga Sathupathi (8). 

Whatever may be said abouta copy of 
the judgment being optional, there is no 
ambiguity in the Code about the necessity 
for filing a copy of the decree. The 
oniission to do that in this case was, there- 
fore, fatal to the appeal. 

I was then asked to apply the provisions 
of s. 5 of the Limitation Act. Itis doubt- 
ful whether I can do so in appeal, when 
there was no application filed in the lower 
Appellate Oourt. Bat even here there is 
no application before me and no affidavit. 
Even 
to see how I could allow it now, The 
decision in Punjaji v. Jairam (1) was pub- 
lished in 1930, four years before the order 
in question, and it is well-known that a 
published ruling takes precedence over an 
unpublished one or one published in an 
unanthorised report, especially when it is 
given four years later, Then, as regards 
the filing of the copy, the words used in 
O. XLI, r. 1, are too clear to admit of 
any doubt. Oonsequently, either careless- 
ness, or more probably a desire to evade 
payment of a double set ot court-fees was 
responsiblefor what happened. In either 
case, I would not be able to apply the 
provisions of s. 5. 

The appealin the lower Appellate Oourt 
was, therefore, rightly dismissed. I dismiss 
this appeal also with costs. 

D. Appeal dismissed. 


5) A IR 1928 Nag. 131; 106 Ind. Oas. 57 
6) 40 A12; 42 Ind. Oas 888: A I R 1918 a 
EAT Oas. 888; A I R 1918 All. 394; 
(7) 7 Lah. 539; 97 Ind. Li 
4; UPL R 698 Ind, Cas.187; A I R 1927 Lah. 
) 44 MLJ 279; 72 Ind. Oes. 308: 
Mad. 482;17 L W 352. D as. 308; AIR 1923 
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PATNA HIGH COURT 
Letters Patent Appeal No. 27 of 1937 
April 21, 1938 ; 

Wort, A. C. J. AND Manowar LALL, J. 
Sheikh BHUKHAN MIAN—Derenpant— 
APPELLANT 
versus 
Srimati RADHIKA KUMARI DEBI AND 
ANOTHER—~PLAINTISFS— RESPONDENTS 

Mortgage—Morigagee rights, if can be prescribed— 
Morigage-deed requiring registration not registered 
—If can be looked at to prove rights of parties as 
collateral purpose—Mortgagee under such mortgage 
in possession —Mortgagor tendering mortgage amount 
and then depositing it in Court — Possession not 
given—Suit for possession more than 12 years from 
date of mortgage—Mortgagor held could not establish 
his title, deed being unregistered—Mortgagee's adverse 
possession held began from date of invalid mortgage 
and suit barred being beyond 12 years. 

Both a tenancy and a mortgage are creatures of 
contract, and on fundamental principles, it cannot be 
held that a contract can be brought into existence 
by prescription. The mortgagee rights, therefore, 
cannot be prescribed. ‘Prescription’ after all is 
nothing more than limitation of the plaintiff's 
action ; if limitation has run, it merely prevents the 
plaintiff from recovering the property which other- 
wise would be his. Umran-nissa v, Mohamad Yar 
Khan (2), relied on. [p. 36, col 2; p. 37, col. 1] 

Where a mortgage-deed which ought to have been 
registered is not registered, it cannot be looked at 
to prove the rights of the parties as it isnot a 
collateral purpose but merely an attemptto prove 
the contract between the parties which is prohibited 
by 8. 49, Registration Act, nor can oral evidence 
be given of the agreement between the parties under 
s. 91, Evidence Act. Subramontan v. Latchman (1), 
referred to, Nadepena Appanna v., Saripalli 
Chinnavadu (3), distinguished. 


Plaintif instituted a suit on August 28, 1933, t° 
recover possession of the land in dispute from the 
defendant on the allegations that the defendant, who 
was let into possession by virtue of two unregister- 
ed mortgages which required registration bearing 
date March 12, 1921, had continued in possession as 
a mortgagee, that the plaintiff deposited in Court 
the amount covered by the mortgages under the 
provisions of s, 83 of the Transfer of Property Act, 


. because the defendant refused to receive the deposit 


outside Uourt, that notwithstanding the deposit the 
defendant refused to give up possession of theland. 
The suit was a suit in ejectment upon the allega- 
tion that the plaintif had redeemed the mortgages 
of 1921, by the deposit made in 1932, The 
defendant in his plea asserted that he was not a 
mortgagee, because, in his submission, the transac- 
tion of March 12, 1921, was in the nature of a 
lease, and that he was paying Rs. 8 per year to 
plaintiff. The document was produced before the 
survey authorities in 1924, and defendants possession 
was recorded. It was contended by the plaintiff 
that the defendant asserted his right as a mortgages 
from the date of entry in record and thus prescrib- 
ed his rights of mortgagee : 

Held, that the mortgage-deed which ought to have 
been registered not being registered was not ad- 
missible in evidence and, therefore, the plaintiff 
could not establish his title to land. The defendant 
could not prescribe the mortgagee rights and even if 
he did, the suit was not maintainable having been 
brought before expiry of 12 years from the entry 


‘agreement between the parties, 


36 
in Record of Rights. The Record of Rights was 
merely a statement by the survey authorities as to 
the view they adopted of the document which could 
not be looked into in order to determine the terms of 
The defendant could 
not be said tobe a trespasser as he was paying 
Rs. 8 per year tothe plaintiff and so his possession 
could be said to be permissive. He, however, could 
have brought a suit for possession within 12 years 
from the date of the invalid mortgage as mort- 
gagee's possession became adverse from that date. The 


- suit, therefore, was barred having been brought after 


decision of a Judge of 


12 years from such date. Abdur Rahim v. Narayan 
Das Aurora (5), relied on, Nadapena Appanna v. 
Saripalli Chinnavadu (3), distinguished. 

L. P.A. against the judgment of Mr. 
Justice Mohamad Noor (sitting singly) 
dated July 30, 1937, in Second Appeal 
No. 403 of 1935. 

Messrs. S. N. Bose and N. N. Roy, for 
the Appellant. 

Mr. 5. C. Mazumdar, 


for the Respondents. 
Wort; A. C. J.—This 


appeal is from the 

this Court affirm- 
ing the decisions of the Courts below in 
an action for possession. The plaintifis 
claimed to have deposited the mortgage 
monies in Court and sought in the action 
out of which this appeal arises to redeem 
the two mortgages of tbe year 1921, I 
assume that the plaintifis had tendered 
the mortgage monies and they had been 
refused and therefore the monies had 
been deposited in Court, 

The ‘question which was mooted in the 
trial Court and the first Court of appeal 
was whether the defendant was a tenani 
as he contended or whether he was a 
mortgagee. Both the Courts below came 
to the conclusion that he was a mortgagee 
and that decision was affirmed by the 
Judge of this Court. It does not appear 
from the judgments that the admissibility 
of the two mortgage deeds came into 
question either in the trial Court or in 
the first Court of Appeal. Both the mori- 
gages, one for Rs. 300 and the o'her for 
Ks.. 100, being unregistered, there is 
now no dispute that they were inadmigs- 
sible. Therefore the rights of the Parties 
must be determined in the absence of these 
deeds. 

It is contended by Mr. Muzumdar on 
bebalf of the Plaintiff-respondenis that 
the documents could be lcoked at for a 
collateral purpose, but the collateral pur- 
pose for which the learned Advocate 
would desire the Court to look at the 
deeds is to prove the rights of the plaint- 
iffs as mortgagors who, in the circumstances, 
would beentitled to redeem. It is im- 
possible to suggest that that was a colla- 
teral purpose. It is an attempt to prove a 
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contract between the parties which the 
Statute prohibits: of course I refer to 
8. 48 ofthe Indian Registration Act, 
Now, a very consitlerable discussion 
had taken place on, the question whetker 
the defendant has prescribed against the 
plaintiffs as a mortgagee and the con- 
tention of the learned Advocate for the 
plaintiffs was that he has so prescribed. 
I can, hardly see how that argument, if 
accepted, assists the plaintiffs as, if 
it is established that the defendant is a 
mortgagee, Mr. Mazumdar's® clients (the 
plaintiffs) have still to prove that they 
are entitled to possessicn either having 
redeemed or being prepared to redeem 
the mortgages, and they can only prove 
that the time has come to entitie them 
to redeem by looking at the documents. 
themselves for the purpose of ascertaining 
the terms. That cannot be. There is 
another aspect of the case and that is 
whether any evidence other than the docu- 
ments themselves could be given for the 
purpose of establishing the plaintiffs’ case. 
The clearest authority against a suggestion 
of that kind is to be found in Subra- 
monian V. Lutchman (1). . That was 2 case 
of a mortgage not registered, one of the 
questions being whether, the document 
which was sought to be proved in the 
case was mere evidence or memorandum 
of what had previously taken. place or 
whether it was the contract between the 
parties. Having decided that the mortgage 
itself being unregistered was inadmissible 
and applying s. 91 of the Evidence Act, 
Lord Carson in delivering the judgment 
of their Lordships of the Privy Council 
came to the conclusion that no oral evidence 
could be given of the agreement between 
the parties. I have already stated and I 
would repeat that I do not see how any 
assistance is to be got by the plaintiffs 
from their attempt to establish that Part 
of their argument before us that the 
defendant had prescribed as a mortgagee, 
Iam aware of a number of cases in India 
which appear to have the effect of holding 
that a person can prescribe for a limited 
interest but I must say thatI always fail 
to understand them as both a tenancy and 
a mortgage are creatures of contract, and 
on fundamental principles I find it diffi- 
cult to hold the view thata contract can 
be brought into existence by prescription. 


(1) 50 1 A77; 71 Ind. Cas. 650; AI R1993 P O 
50; 44 ML J 602; 32 M LT 184; 25 Bom. L R 582; 
1 R 68,2 Bur. LJ 25; 3CL3 4l; 18 L W 446; 28 
CW N1; 500338 (PO). 
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The view that I hold of the matter is 
best expressed by the Allahabad High 
Court in Umran nisa v. Mohamad Yar 
Pearson, J., in delivering one of 
the judgments of the Full Bench of that 
Court made this observation : 

“In my opinion, in order to bar the suit under 
Art. 144 of the Act of 1877 the adverse posses- 
sion of the defendants must be of the game 
nature as that sought by the plaintiff.” 

Again I would add in my own werds 
that ‘prescription’ after all is nothing 
more than limitation of the plaintiff's 
action; if limifation has run, it merely 
prevents the plaintiff from recovering the 
property which otherwise would be his. 

Now, there is one fact which appears to 
have been clearly established in this 


case and itis a fact of quite consider- - 


able importance. It has been proved that 
the defendant has been paying to the 
plaintiff Rs. 8 per annum. Of course in 
the Courts below it was contended by the 
defendant that that was rent but the con- 
tention of the plaintiff was otherwise; but 
as I say it has an important bearing 
upon this case. That being so, what are 
the facts? The plaintiff here seeks to 
recover- possession. He cannot prove his 
contract as the documents are not regis- 
tered; and, although strictly speaking the 
mortgages may not be void but at the 
same time they are unprobable. There- 
fore it may very well be that the defend- 
ant could he treated asa trespasser from 
the time of the so-called mortgages of 
1921. But in this ease, having regard to 
the fact which I have mentioned, namely, 
that he has been paying Rs. 8 per annum 
and which is being accepted by the plaint- 
iff (and that fact is clear), it is impossible 
to hold that the defendant is a trespasser. 
The payment is evidence at least of the 
fact that the possession of the defendant 
by the plaintiff is permissive. In order 
to ascertain the nature of the: payment the 
Courts below have looked at the documents. 
The documents being inadmissible, the 
Judges in the Courts below were in error 
in taking them into evidence for the 
purpose of ascertaining the nature of the 
possession and of the payment of Rs. 8. 
There being no evidence of the plaintiff's 
right to possession, the plaintiff's case 
fails. 

On the question whether the documents 
could be looked at for collateral purposes; 
one of the cases relied upon most strongly 
by the respondent was the case of 
Nadepena Appana v. Saripilli Chinnavadu 

(2) 3A 24, 

e 
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(3) from an analysis of the judgment of 
the learned Judge to whom the case was 
referred on difference of opinion of the 
other Judges it will be seen that with 
regard to a document which was inad- 
missible by reason of non-registration, the 
learned Judge observed: 

“It is a too narrow reading of the plaint which 
is a bare narration of the facts, to- construe it 


as seeking to redeem only a mortgage of 1802 and no 
other.” 


From that statement it will be seen 
that it was an action for redemption. The 
invalid mortgage was a mortgage of 1902. 
But the case was remanded not for the 
purpose of establishing the mortgage of 
1902 but for enabling tha plaintiff to 
establish any other mortgage that the 
evidence in the case would warrant. It 
is no authority for the contention put 
forward in this case. In these circumstances 
it seems to me that the action of the 
plaintiff should have failed. 

For these reasons, I would reverse the 
decision of the learned Judge of this 
Court and those of the Oourts below and 
dismiss the plaintiff's suit with costs 
throughout. 

Manohar Lall, J—The facts necessary 
for a proper decision of this case are 
now no longer in controversy. The res- 
pondents instituted the suit, giving rise 
to this appeal on August 28, 1933, to 
recover possession of the land in dispute 
from the defendant-appellant on the 
allegations that the defendant, who was 
fet into possession by virtue of two 
unregistered mortgages for Rs, 100 and 
Rs. 300, respectively, bearing date March 
12, 1921, has continued in possession as 
a mortgagee, that the plaintiff No. 1 
in 1932 deposited in Oourt the amount 
covered by the mortgages under the provi- 
sions of s. 23 of the Transfer of Proparty 
Act because the defendant refused to re- 
ceive the deposit outside Court, that not- 


‘withstanding the deposit the defendant ra- 


fused to give up possession of the land with 
the result that the plaintiff No. 1 settled the 
land in dispute with plaintiff No. 2 who also 
was not allowed to enter into possession and 
ce this suit. 
a will be noticed that the suit is a suit 
in ejectment upon the allegation that the 
plaintiff has redeemed the mortgages of 
1921 by the deposit made in 1932. The de- 
fendantia his plea asserted that he was 
not a mortgagee, because, in his submission 


203; 79 Ind. Cas. 510; (1923) M W N 825; 
BAL Feen, 33M L T 146;19 LW 37; AIR 1921 


_ Mad. 292. 
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the transaction of March 12,1921, was in 
the nature of a lease, the amount of Rs. 400 
was alleged to have been paid by him as 
salami for taking settlement cf the disputed 
land and that since then Le had been pay- 
ing the rent reserved in the two deeds at 
a rate of Re. Ba year as settled on that 

ate. 

The proceedings in the Courts below took 
a curious tarn. Both the documents of 1921 
were admittedly inadmissible in evidence 
for want of registration but nevertheless 
the defendant was allowed to produce them 
(as be had done before the survey authori- 
ties in 1924 when his possession was being 
recorded) and has actually exhibited them 
in the present suit in support of his conten- 
tion that these conferred a tenancy right 
on him, indeed the Ccurts of fact have taken 
considerable pains to construe these docu- 
ments and upon a construction thereof have 
come to the conclusion that the relationship 
into which the parties entered by the tran- 
sacticn of 1921 was that of a mortgagor and 
mortgagee. Tke Courts below ignored the 
now well-established proposition that no 
verbal agreement could confer upon this 
defendant any right at all because s. 59 of 
the Transfer of Property Act expressly 
enacts that a mortgage of immovable pro- 
perty for Rs. 100cr upwards can only be 
made by a registered instrument and failed 
to see that directions in the Statute amount- 
ed te a statutory prohilition of the creaticn 
of such a right as claimed here by the plainte 
iffs in favour of the defendant otherwise 
than by a registered instrument and omitted 
to notice that as no registered instrument 
admittedly existed, the defendant could have 
noruch right as was sought to be claimed 
on his behalf by the plaintiffs unless this 
could be established by some means ope- 
rating independently and in violation of 
Statute (See Ariff's case (4), below). It may 
be obeerved here that itis not the defend- 
ant who is setting his right as a mortgagee 
Put itis the plaintiffs who insist that the 
defendant has acquired such a right by 
virtue of some equitable doctrine which was 
at cone time the subject of serious contro- 
versy in the Indian Courts but which view 
has now been finally negatived by the 
decision of their Lerdships of the Privy 
Coure:l in Arif v. Jadunath Majumdar 
Bahadur (4). 

Having embarked upon the construction 


(4) 58 I A 91; 131 Ind. Cas. 762; 35 O W N 550; 
60M LJ 536; 33L W 586; 53 O L J 359;15 R D 
354; BO WN 739; (1931) M W N 480; Ind. Rul, 
(1931) PO 154; 33 Bom, L R 913; 58 O 1235 (P 0). 
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of these inadmissible deeds, the Oourts of 
fact found that although the defendant was 
paying the stipulated sum of Rs. 8a year 
to the plaintiff on obtaining receipts there- 
for, he must be held to have been paying 
it in his character asa mortgagee on ac- 
count of the stipulated haq hazrt. 

The question then arises what are the 
respective rights of the parties in the pre- 
sent, litigation? Hasthe plaintiff the right 
as put forward by him in his plaint, namely, 
the right to recover possession of the lands 
in dispute after the redemption of the mort- 
gages evidenced by these two unregistered 
deeds? These mortgages do not exist in 
the sense that the Courts of Law are for- 
bidden by Statute to look into these docu- 
ments in order to see what the terms of 
these mortgages are and they are equally 
forbidden to investigate what is written on 
these pieces of paper. These papers are the 
only repository of the bargain which was 
made by the partiesin 1921 and without 
them being used in evidence (which is for- 
bidden by the Statute) the plaintiff cannot 
establish his claim as a mortgagor and 
these documents being unregistered ought 
to have been rejected (See per Lord Carson 
in Abdur Rahim v. Narayan Das Aurora 
(5. But it was argued by the learned Ad- 
vocate for the respondent that it was the 
defendant himself who put in those docu- 
ments as proof of his title. It is sufficient 
to point out that the plaintiff can only suc- 
ceed on the proof of his title as a mortgagor 
and he cannot take any advantage of the 
attempted use which was sought to be 
made by the defence of these inadmissible 
documents. ; 

I, therefore, ask myself the question how 
has the plaintiff come to prove that he is 
the mortgagor on the date of the action ? 
The answer must be that there is no evi~ 
dence whatsoever, which is admissible in 
law, from which I can come toa conclusion 
in favour of the plaintiff. The only evi- 
dence upon which reliance was placed by 
the learned Advocate for the respondent 
was that in some way or other the defend- 
ant had been asserting himself as the 
mortgegee and, therefore, he must be taken 
to have prescribed as a mortgagee with the 
result that the plaintiff, so it is argued, has 
acquired the character of a mortgagor by 
virtue of the prescripticn said to have been 
made by the defendent. This is a novel 
argument and finds Lo support in law nor 

: . 846; A IR1823 P O 
a vat maba 44M cL É 024: 25 Bom. L R 670; 
$80 LJ 212;280 WN 121; 50 O 329 (P O). 
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in the case cited by the respondent which 
will be noticed hereafter. There isno issue 


- in the case as to when the defendant began 


to prescribe and* indeed the only evidence 
in thé case on which sdme reliance could be 
placed was an entry in the Record of Rights 
of the year 1924. Apart from the fact that 
this entry merely records the possession of 
the defendant and nobody denies this in 1924, 
the entry at the very highest must be taken 
tohave recorded the admission of the de- 
fendant as to the contents of the two deeds of 
the mortgage of 1921 and the opinion of the 
survey authorities asto the title of the 
defendant which they thought he possess- 
ed on Considering the two inadmissible 
and unregistered deeds of mortgage which 
were produced before the officers by the 
defendant, If, as it was argued, the de- 
fendant must be taken to have prescribed 
his rightsas a mortgagee from the date 
of this entry, it is enough tostate that the 
period of 12 years from that starting point 
had not expired when the suit was institut- 
ed in 1933. I would liketo add that in 
my opinion no question of prescription 
arises in this case. The defendant never 
asserted this and the plaintiff never made 
out such a case either in the pleading or 
in the evidence. Indeed this is a remark- 
able case where the plaintif asserts that 
the defendant must be teken to have pres- 
cribed as a mortgagee when the defendant 
denies that he ever asserted anything of 
the kind but asserts on the contrary that he 
is a tenant of the plaintiff to whom he 
had been regularly paying Rs.8 a year as 
rent. As already stated theentry in the 
Record of Rights was merely a statement 
by the survey authorities as to the view 
which they adopted ofthe two documents 
of the year 1921 which could not be looked 
into in order to determine the exact terms 
of the bargain which the parties had 
made for themselves. In this viewI do 
not think itis necessary to consider whe- 
ther the defendant can ever be held in 
law to beable to prescribe against a true 
owner his rights as a mortgagee but if it 
were necessary to decide this matter, I 
would have tespecfully agreed with the 
observations whichhave fallen from my 
Lord the Chief Justice on this point in 
the judgment just delivered by him. I 
cannot understandhow by a mere oral 
assertion a person can acquire rights as 
against a true owner as a mortgagee it 
is necessary to have a contract to that effect 
either oral or unregistered, where the 
amount advanced ts below Rs, 100, and 
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necessarily a registered document where 
the money advancedis above Rs. 100. If 
the mere oral declaration of the parties 
would be held sufficient in law to estab- 
lish the relationship of mortgagor and 
mortgagee in the latter case, in my opinion, 
it would be stultifying and openly viola- 
ting the Statute. The reason for the rule 
is that the title must be based either upon 
a contract, express or implied, or upon 
some statement of fact grounding an es- 
toppel (per Lord Russell of Killowen in 
Ariff v. Jadunath Mazumdar Bahadur (4). 
There is no question of estoppel in the 
present case and the title can cnly be 
acquired by a contract in writing and 
registered which is not to be found in the 
present case. In the result the position 
comes to this that the plaintiff cannot 
prove the terms of the mortgage under 
which the defendant, according to the 
plaintiff, keeps possession of these lands. 
The plaintiff, therefore, all the time was 
entitled to institute a suit for recovery of 
possession of his lands within 12 years 
of the date of the invalid mortgage, 
invalid in the sense that it could not be 
enforced owing to the absence of regis- 
tration the possession of the defendant 
became adverse to the plaintiff from the 
very date of the invalid mortgage (see 
The President and Governors of the Mag- 
dalen Hospital v. Alfred Knotts (6). In 
this view the suit of the plaintiff if 
treated as a suitin ejectment is barred 
having been instituted beyond 12 years of 
the date of the invalid mortgage. It was, 
however, open to the plaintiff to establish 
that the defendant had accepted some title 
in the plaintiff with the concurrence of 
the latter since the year 1921, e.g» as a 
lessee by payment of rent (such as was 
pointed out in the House of Lords’ case 
just referred to) or that some other re- 
lationship has been entered into between 
the parties provided this can be estab- 
lished by some evidence admissible in, 
law, other than by the documents of the 
year 1921. All that the plaintiff has es- 
tablished in the present case is that the 
defendant has accepted the plaintiffs title 
to receive the sum of Rs. 8 per year 
either as rent or as damages for use and 
occupation of this land. Apart from this 
the plaintiff has no right whatsoever.and 
the suit fur recovery of possession ought 
to have been dismissed. 

Strong reliance was placed upon the 
ease of Nadenena Appanna v, Saripall 
(6) (1879) 4 App. Cas. 324, A 
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Chinnavadu (3) which was also relied 
upon by the learned Judge of this Court 
against whose decision the present ap- 
pealis brought. Itis contended that this 
case is direct authority for the proposition 
that in the circumstances that have bap- 
pened inthe present case the defendant 
must be keld to have prescribed as a 
mortgagee. In the case cited the action 
was brcught to enforce the terms of an 
unregistsred deed of usufructuary mort- 
gage of the year 1902 fora sum of Rs. 200 
with a prayer for redemption. lt was 
not open to argument that this unregister- 
ed deed of mortgage was inadmissible in 
evidence and, therefore, there was no mort- 
gage of 1902to redeem butRamesam, J., 
pointed out at p. 213*: 

“It .does not follow that there was not, at the 
date of plaint, the relation of mortgagor and 
mortgages between the plaintiff and defendants 
Nos 1 to 4. It is a too narrow reading ofthe 
plaint which isa bare narration of the facts, to 
construe it as seeking to redeem only a mortgage 
of 1902 and no other. ...To prove the extent of 
interest acquired by the defendants by adverse 
possession, the terms of the mortgage asserted by 
them have to be and may be proved. Such 
proof cannot be regarded as an attempt to prove 
the mortgagee of 1902 or to adduce secondary 
evidence of the terms of the unregistered deed 
of mortgage; for the asserted mortgage need not 
neceesarily be. (thcugh very cften it will be 
identical with the mortgage attempted to te 
created be means of the unregistered deed of 
mortgage. 

The case has not been tried. One cannot now 
know what evidence the plaintiffs cre going to 
adduce to prove the mortgage acquired by the 
defendants by adverse possession.... s... 

Even if the defendants acquird no mortgage or 
other limited interest by adverse possession, the 
plaintiffs can succeed if they are able to prove 
their title,” . 

lu this case, as I pointed out in the 
course of argument, the learned Judge who 
ultimately decided the difference of opin- 
ion expressly stated that he was re- 
manding tke casein order to enable the 
plaintiff to prove by some other evidence 
(of which tLe learned Judge knew 
notli:tg) asto whether the relationship of 
mortgagor und mortgagee existed between 
the parties on the date of the plaint with- 
out deciding how the plaintiff would be 
able to establish this. In the present case 
the question which we have to decide is 
not the nature and character of the pcsses- 
sion of the defendant but the terms on 
which the defendant hclds the land as a 
mortgagee according to che plaintiffs. 
There is no legal evidence in the case to 
establish the fact that the defendant was a 
mortgagee of the plaintiff on the date of 


“Page of 47 M.—[Ed.] 
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this action on certain terms which can be 
proved. In my opinion it will be violating 
the Statute to allow the plaintiff to prove 
the terms of the vers mortgages embo- 
died in two documents which admittedly 
being unregistered cannot be used in 
evidence for any purpose whatsoever, the 
contents of the documents are sought to be 
used by the plaintiff for purposes which 
cannot be called collateral. 

I would, therefore, unhesitatingly come to 
the conclusion and agree that this appeal 
should be allowed and the suit of the 
plaintifs dismissed with costs throughout. 


8. Appeal allowed. 


poen 


MADRAS HIGH COURT 
Criminal Appeal No. 315 of 1937 
November 25, 1937 
VENKATARAMANA Rao, J. 

In re GOPALAKRISHNAN AND OTHERS 
—APPELLANTS 


Penal Code (Act XLV of 1860), s. 147—Seven 
persons charged with rioting—Four acquitted—Rest, 


if can be convicted, ; 

For a conviction under s. 147, Penal Code, it is 
necessary to find that the accused was a member 
of an unlawful assembly. Where four out of seven 
accused charged with rioting are acquitted, the 
rest do not form an unlawful assembly and con- 
sequently must be acquitted Ata Muhammad v. 
Emperor (1) and The King v. Plumber (2) relied on. 

Or. A. against the sentences of the Court 
of Session ofthe South Arcot Divisicn in 
Case No. 15 of tLe Calendar for 1937. 

Mr. Basheer Ahmad Sayeed, for the Ap- 
pellants. 

Mr. A. S. Sivakaminathan, for the Public 
Prosecutor, on behalf of the Crown. 

Judgment.—In this case, the case for 
the prosecution was that on November 1, 
1936, accused Nos.1 to 7 formed themselves 
into members of an unlawful assembly 
with ihe common object of causing injury 
toP. W. No. 3 and wresting from his 
possession the goods which were sus» 
pected to be smuggled and forcibly removed 
from their possession. The learned Bes- 
sions Judge has acquitted accused Nos. 3, 
4,6 and 7 but convicted accused Nos, 1, 
Qand 5. All that was found against 
accused Nos. 1 and 2° wasthat they were 
found to be present at the scene of offence 
and that accused No.5 ran away with the 
bundle which fell from the hands of P. W. 
No. 3 during the course of the scuffle with 
the assailanis. Thereis no reliable evi- 
dence as to whether. more than five took 
part in tbe attack against P. W. No. 3 
and most of the witnesses who were 
. 
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called on the side of the prosecution have 
been disbelieved by the learned Sessions 
Judge. -He, therefore, acquitted four out 
of the seven persons charged with the 
offence of rioting. It, seems to me that 
accused Nos. 1,2 and 5 should also have 
been acquitted. See Ata Muhammad v. Em- 
peror (1) and the view taken in this case 
has been taken also inthis High Court. 
There is also authority in England for this 
view— see The King v. Plumber (2). 

J, therefore, set aside tke conviction of 
and the sentence passed on accused Nos. 
l, 2and 5and direct them to be set at 
‘liberty. Their bail bonds are cancelled. 

ND. Sentence set aside. 


(1) AIR 1923 Lah. 692; 77 Ind. Cas. 894;5L LJ 
475; 26 Cr. L J 495. 

(2) (1902) 2 K B 339 at p. 343:71 LJ K B 805; 86 
L T 836; 51 W R 137; 66 J P 647; 20 Oox. O O 209. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1116 of 1936 
August 19, 1937 
NASIM ALI AND B. K. MUKHEBJEA, Jd. 
Sheikh MOHAMMAD HUSHEN— 
DEFENDANT—APPELLANT 

| versus 
JAMINI NATH BRATTACHARJI 
>—PLAINTIFF— RESPONDENT 

Transfer of Property Act (IV of 1882), s. 53-A— 
Applicability to suits instituted after April 1, 1930, 
the transaction being earlier in time—Interpretation 
of Statutes—State of law existing at time of pass- 
ing Act and object of its introduction, if can be 
considered in interpreting Act. 

A statute which deals with substantive rights would 
not ordinarily be construed as retroepective in its 
operation. It would operate only on facts which 
came into existence after the statute is passed, 
unless a contrary intention can be gathered either 
from express words or by necessary implication. 
The language of s. 53-A, Transfer of Property Act, 
itself is not clear or explicit on this point. But by 
necessary implication from other provisions of the 
Transfer of Property Amendment Act, it can be in- 
ferred that the section was intended to have a re- 
trospective effect. Therefore, s. 53-A, would apply 
to actions relating to transections completed before 
April 1, 1930, started after that date. [p. 44, col. 


[Case-law reviewed. ]} 
The state of law at the time when an Amend- 
ing Act was passed, andthe object which the Legis- 
‘lature had in introducing the section can throw light 
upon its interpretation. This is a permissible mat- 
ter to look into for the purpose of construing a 
statute, provided it is taken with the warning that 
the Courts must not strain the language of a statute 
unduly by attempting to bring it within the sup- 
posed intention. 

0. A. from the appellate decree of the 
Additional District Judge, Second Court, 


Sylhet, dated March 3, 1936. 


MOHAMMAD HUSHEN V. SAMINI Nata (OAL) 


41 


Messrs. Bhupendra Kishore Basu, Priya 
Nath Dutt and Himanshu Chandra Chou- 
dhury, for the Appellant. ; 

Mr. Benoyendra Nath Palit, for the 
Respondent. 

Nasim Ali, J.--The facts which are not 
in dispute in this appeal are these: One 
Jagabandhu Chakravarti_ was the owner 
of the lands which are the subject-matter 
of the present appeal He borrowed 
Rs. 250 from the defendinis and executed 
a bond hypothecating these lands in favour 
of the defendants on December 10, 1928, 
as a security for repayment of the said 
loan. He then put the defendant in pos- 
session of the mortgaged lands in lieu of 
interest. The mortgage bond, however, 
was not registered. Thereafter Jaga- 
bandhu died. In the year 1932 the plain- 
tiff brought a suit against the heirs of 
Jagabandhu for recovery of some money 
and obtained a money decree on May 22, 
1933. This decree was put to execution 
and the plaintiff purchased the mortgaged 
lands on February 16, 1934, in execution 
of the said decree. He then obtained sym- 
bolical possession through Court. He 
could not, however, get actual possession as 
the defendant did not allow him to do s80. 
The plaintiff thereafter instituted a suit in 
the 3rd Court of the Munsif at Habiganj 
in the District of Sylhet for recovery of 
possession of the lands purchased by him 
from the defendant on declaration of his 
title thereto. 

The trial Court declared the plaintiff's 
title to the disputed lands but dismissed 
his claim for khas possession as he was of 
opinion that the defendant was protected 
from eviction by s. 53-A, Transfer of Pro- 
perty Act. The plaintiff appealed to the 
lower Appellate Ccurt. This appeal was 
heard by the Additional District Judge of 
Sylhet. The learned Judge was of the 
opinion that s. 53-A, Transfer of Property 
Act, had no retrospective effect and as the 
usufructuary mortgage bond was executed 
and the part performance took place before 
April 1, 1930, on which date s. 53-A, 
came into force, the defendant was not 
ettitled to the benefit of that section. He 
accordingly allowed the appeal and passed 
a decree for khas possession by evicting 
the defendant. Hence this appeal by the 
defendant. The only point for determina- 
tion in this appeal is whether the defen- 
dant is protected from eviction by virtue 
of s. 53-A, Transfer of Property Act. This 
section provides : 

“Where any person contracts to transfer for con“ 
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sideration any immovable property by writing 
signed by him or on his behalf from jwhich the 


terms necessary to constitute the transfer can bet - 


ascertained with reasonable certainty, and the 
transferee has, in part performance of the con- 
tract, taken possession of the property or any part 
thereof, or the transferee being already in posses- 
sion, continues in possession in part performance 
of the contract and has done some act in fur- 
therance of the contract, and the transferee has 
performed or is willing to perform his part of the 
contract, then, notwithstanding that the con- 
tract though required to be registered has not been 
registered, or where there is an instrument of 
transfer, thatthe transfer has not been completed 
in the manner prescribed therefor by tthe law for 
the time being in force, the transferor or any 
person claiming under him shall be debarred from 
enforcing -against the transferee and persons 
claiming under him any right in respect of the 
property of which the transferee has ‘taken or con- 
tinued in possesstion, other than a. right expressly 
provided by terms of the contract : 

Provided that nothing in this section shall 
affect the rights of a transferee for consideration 
who has no notice of the contract or of the 
part performance thereof.” 

In this case the instrument of transfer 
that is the mortgage bond, was executed 
on December 10, 1928, but the transfer 
was not completed in the manner pres- 
cribed by law, as the bond was not 
registered, though it was required to be 
registered by s. 59, Transfer of Property Act, 
and s. 17, Registration Act. On account of 
the non registration of the bond, the 
defendant has acquired no legal title as 
usufructuary mortgagee. The mortgagor or 
his heirs had therefore the legal right t3 
eject him from the mortgaged lands before 
April 1, 1930, when s. 53-A, which was intro- 
duced into the Transfer of Property Act 
by Act XX of 1929 (India Council), came 
simbo force. If s. 53A be applied to a 
state of facts which came into existence 
before it came into force, and the defen- 
dant be given the benefit of this section, 
the plaintiff's right to eject the defendant 
existing before the section came into force 
would be taken away. Philosophical 
writers denied that any Legislature ought 
to have power to pass retrospective sta- 
tutes. The exercise of such power under 
ordinary circumstances is bound to lead to 
greut injustice. We cannot, therefore, pre- 
sume that the statute which takes away 
any existing right is intended to apply to 
a state of facts which came into existence 
before its commencement. On the other 
hand, statutes changing the law are pre: 
sumably “intended to apply toa state of 
facts coming into existence after the Act: ' 
per Cockburne, C.J. in Reg. v. Ipswich 
Union (1). When the effect of the statute 

(1) (1877) 2 Q B D 269;48 L JM 0 207;38L T 
317: 25 WR 511. 
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would be to make a transfer: 

“valid, which was previously invalid, to make an 
instrument, which had no effect at all and from 
which the party had liberty to dapart as long as 
he pleased, binding... ..the prima facie construction 
of the Act is that it is not to be retrospective ; 
per Lord Blackburn in James Gardner v. Edwird 
A. Lucas (2), at p. 603*" 

But 


“It is obviously competent for the Legislature 


if it pleases in its wisdom to make the pro- 
visions of the Act....... wa .... retrospective : per 
red Ashbourne in Smith v. Callander (3), at 
p. 30f." 


The question is whether the Legislature 
while enacting s. 53-A, has departed from 
the general rule that statutes touching the 
existing right are not to be deemed re- 
trospective. No difficulty arises where 
the Legislature expressed its intention to 
take away vested rights .in plain and 
unambiguous language, forin such case 
the test laid down by Lord Watson in 
Young v. Adams (4), is satisfied. If the test 
laid dowa by Lord Watson be applied to 
s. 53-A, it cannot be held to be retrospec- 
tive : see Kanji and Moolji Bros. v. Shun- 
mugam Pillai (5). But this test is not 
the only test, as an enactment may be 
made retrospective by necessary intend- 
ment also: see Colonial Sugar Refining 
Co. v. Irving (6) and Delhi Cloth and 
General Mills Co., Ltd. v. Income: tax Com- 
missioner, Delhi (7). The question in each 
case is whether the Legislature has sufficiente 
ly expressed its intention : 

“In fact we must look to the general scope and 
purview of the statute, and at the remedy sought 
to be applied, and consider what was the former 
state of law, and what it was that the Legisla- 
ture contemplated: Pardo v. Bingham (8), at 
p. 7404 

“Tf ib isa necessary implication from the langu- 
age employed that the Legislature intended a 
particular section to have a retrospective opera- 
tion, the Courts will give it such an operation: 
see Oraies on Statute Law, Edn. 4, p. 334.” 

Wadia, J. of the 


Applying this test, 
in Suleman Hazi 


Bombay High Court 


(2) (1878) 3 A 0582. 

(3) (1901) A O 297: 70 L JP C 53; 84 L T 801. 

(4) (1898) A O 469; 67 LJPO 75; 78 LT 506; 14 
TÈ R 373 


(5) A IR 1932 Mad. 734; 139 Ind. Oas. 870;56 M 
169; 63 M L 587; Ind. Rul. (1932) Mad. 805. 

(6) (1905) A O 369; TALI PO 77; 92 LT 738; 21 
TT, R 513. = 

(1 54 ILA 421; 108 Ind. Oas. 156; AI R 1927 PO 
242; 9 Lah. 284;40 W N 1053; 8 PL T791; 25 A 
L J 964; 53 ML J 819;47 OL J 1; 30 
Bom. LR 60: ILT40 Lah. 1; 320 WN 237; 29 P 
L R 37: (1928) M W N 495; 27 L W 179 (P 0). 

(8) (1869) 4 Oh. A 735; 20 LT 464; 17 W R 419. 
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Ahmed Umar v. P. N. Patell (9), Bennet, J. 
of the Allahabad High Court in Gajadhar 
Missir v. Bechen Chamar (10), and my 
learned brother M.C. Ghose, J. in Aswini 
Kumar Chatterjee v. Nalinaksha Bando- 
padhya (11) have comé tothe conclusion 
that s. 53-A is retrospective. In India 
registration is necessary to complete cer- 
tain classes of transfer of immovable 
property. Where the matter advanced 
beyond the stage of a contract to transfer 
and the transferee was putinto possession 
of the property without a registered 
instrument of transfer (in cases where 
such registered instrument is necessary 
for effecting the transfer), the equitable 
doctrine of part performance, which was 
resorted to in England in order to prevent 
fraud resulting from the strict application 
of the statute of frauds, was applied in 
numerous cases in this country in order to 
prevent fraud from the rigorous applica 
tion of the law of registration by the 
High Courts in India and by the Judicial 
Committee in Muhammad Musa v. Aghore 
Kumar Ganguli (12) before the Indian 
Legislature introduced as 53-A, Transfer of 
Property Act. This section imported in a 
modified form. the English doctrine of 
part performance into this country. 

Before the introduction of er. 27-A in 
the Specific Relief Act by Act XXI of 1929, 
which is supplementary to Act XX of the 
same year, contracts to Jeases, which re- 
quired registration but which were not 
Tegistered, could not be specifically en- 
forced even if possession had been delivered 
to the lessee in part performance of the 
contract. Section 27 A created this new 
right and laid down expressly that it would 
apply to contracts to leases after April 1, 
1930. Ins. 53-A, Transfer of Property Act, 
however, we do not find any express provi- 
sion stating that it would apply to transfers 
effected after April 1, 1930, 

I now proceed to deal with the question 
whether the intention of the Legislature 
to make s. 58-A retrospective has been 
sufficiently expressed by any necessary im- 
plication of the language used by it. 
The material provisions are contained in 


(9) AIR 1933 Bom. £81; 145 Ind. Cas. 557; 35 Bom. 
L R 722; 6R B 81. 
: go A IR 1934 All. 768; 153 Ind. Oas. 717;7R A 
5 


(11) 640 L J 558; 170 Ind. Cas. 267; A I R1937 Cal. 
467; JOR © 128. 

(12) 28 Ind. Cas. 930; AIR 1914 P C 27; 421 A 
1; 42 O 801; 17 Bom. L R 420; 210 LJ 231; 28M L 
3 548; 19 OW N 250; 13 A L J 229;17 M LT 143; 
z L W238; (1915) M W N 621 Œ O). 
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s.63o0f Act XX of 1929. It is a saving 
clause and isin these terms: 

“Nothing in anyof the following provisions of 
this Act, namely ss 3, 4,9, 10, 15; 18, 19, 27, 30, cl. (c) 
of s. 31, ss. 32, 33; 34, 35, 46, 52, 55, 57, 58, 59, 61 
and 62 shall be deemed in any way to affect: (a) the 
terms or incidents of any transfer of property made 
or effected before April 1, 1930, (b) the validity, 
invalidity. effect or consequences of anything already 
done or suffered before the aforesaid date, (e) any 
right, title, obligation or liability already acquired 
accrued or incurred before such date or (d) any 
remedy or proceeding in respect of such right, title 
obligation or liability and nothing in any other 
provision of this Act shall render invalid orin any 
way affect anything already done before April i, 
1930, in any proceeding pending in a Court on that 
date; and any such remedy and any such proceeding 
as is herein referred to may be enforced, instituted or 
continued, as the case may be as if this Act had not 
been passed.” h 

This section first lays down that certain 
amendments made by Act KX of 1929 shall 
not be deemed to affect the terms of inci- 
dents of any transfer of property made or 
effected before April 1, 1930. Section 16 of 
this Act which introduced s. 53-A in the 
Transfer of Property Act, is not one of 
them. Why did the Legislature Say ex- 
pressly that these amendments only would 
be retrospective and not the rest? There 
would have been no necessity for this pro- 
vision, unless the Legislature wanted to 
make a distinction between amendmentg 
which would not be retrospective and 
amendments whica would be retrospective. 
An Act may be retrospective in the sense 
that it applies to all transfers before it 
comes into force whether actions relating 
to such transactions are started before or 
after the Act comes into operation. Ib 
may also be retrospective in the sense that 
it will bring within its operation all tran» 
sactions completed before it begins to 
operate provided these transactions have 
not been already the subject matter of 
litigation before the Act comes into force. 
The words in cl. (d) of s. 63 quoted above 
namely: 3 

“Nothing ın any of the provisions of the £ 
comes under this head) shall render mela ac ne 
any way affect anything already done before 
April 1, 1930, in any proceeding pending ina Ovurt 
on that date,” 
can have no meaning unless the Legisla- 
ture was making a distinction between 
pending actions relating to transfer com: 
pleted before the Act comes into force and 
actions relating to such transactions which 
may be started after the Act comes into 
force. The object of the Legislature in pro- 
viding that the provisions of Act XX of 
1929 oiher than those which are not to be 
retrospective would not apply to Pending 
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actions was to indicate to what extent 
these other provisions would not be re- 
trospective. The necessary implication is 
that the other amendments would be re- 
trospective in cases not coming within the 
exception. By excluding cases to which 
these other amendments would not apply, 
the Legislature was by implicatiou indi- 
cating the cases to which they would 
apply. These other provisions, in my judg- 
ment, are, therefore, retrospective in the 
second sense indicated above, namely that 
they would apply to transactions com- 
pleted before April 1, 1930, provided that 
they have not been already made the sub- 
ject-matter of litigation before that date. 
In other words they would apply to actions 
relating to transactions completed before 
April 1, 1930, started after that date. 

The defendant in the present case, there- 
fore, is entitled to the benefit of the protec- 
tion given by s8. 53-A, Transfer of Property 
Act. The result, therefore, is that this appeal 
is allowed, the judgment and decree of the 
lower Appellate Court are set aside and 
those of the trial Court are restored with 
‘eosts in this Court as well as in the lower 
Appellate Oourt. 

B. K. Mukherjea, J.—This appeal is on 
behalf of the defendant and arises out of 
a suit commenced by the plaintiff for 
recovery of possession cf the property in suit 
on establishment of his title by purchase at 
an execution sale. The disputed property 
belonged admittedly to one Jagabandhu 
Chakravarty. The plaintiff got a money 
decree against the heirs Jagabandhu in 
M. N. No. 253 of 1932, and in execution of 
**the same the lands were sold and pur- 
chased by the plaintiff. The plaintiff ob- 
tained symbolical possession, but on his 
attempting to get actual possession was 
resisted by the defendant, which led to the 
institution of the present suit. The defence 
was that the defendant was a girbidar or 
usufructuary mortgagee in respect of that 
lands in suit under an unregistered mort- 
gage bond executed by Jagabandhu on 
December 10, 1928, by which he was given 
possession of the property in lieu of interest. 
The defendant contended that the plaint- 
iff was not entitled to recover possession 
without redeeming bis mortgage. 

Tne mortgage bond was executed to 
secure an advance of Rs. 250 and under 
s. 59, Transfer of Property Act, it required 
registration. The question therefore was 
whether the defendant could claim the 
rights of a mortgagee in possession, when 
the document upon which he relied was 
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legally insufficient to create a mortgage 
under the provisions of the Transfer of 
Property Act. To get over, this difficulty, 
the defendant relied pon the doctrine of 
part performance, as laid down in s. 53-A, 
Transfer of Property Act, and his argument 
was that as tie terms of the contract could 
be ascertained with reasonable certainty 
from the unregistered mortgage bond, and 
as he was let into possession in pur- 
suance of the same, he was entitled to be 
protected under that section. The- trial 
Court gave effect to this centention, and 
gave the plaintiff a conditional decree for 
possession subject to his redeeming the 
defendant's mortgage. On appeal by the 
plaintiff, the lower Appellate Court held 
that s. 53-A was not retrospective and 
could not affect a transaction which was 
before April 1, 1930. As s. 53-A. did not 
apply, the plaintiff was given an un- 
conditional decree for ejectment against 
the defendant. 

It is against this decision that the pre- 
sent second appeal has been preferred. 
The whole controversy centres round the 
point as to whether it is open to the 
defendant to avail himself of the defence 
provided for in s. 53-A, Transfer of Prop- 
erty Act, when the suit was instituted after 
April 1, 1930, but the transaction - itself, 
under which the defendant was let into 
pessession, was before that date. The point 
is not free from doubt, and there isa marked 
divergence of judicial opinion upon it; 
the Madras High Court being of opinion 
that the section is not retrospective, and 
cannot affect transactions prior to April 1, 
1930, Kanji and Moolji Bros v. Shunmugam 
Pillai i5) while the Allahabad and Lahore 
High Courts have held distinctly that it 
applies to all suits started after the date 
when the section came into force, even 
though the transactions were earlier in 
point of time: Gajadhar Missir v. Bechan 
Chamar, 153 Ind. Oas. 717 (10) and Shan 
Sundar Lal v. Din Shah (13) and Banarsi 
Das v. Ali Muhammad (14). The Allah- 
abad view has been taken by the Bombay 
High Court in Suleman Hazi Ahmad Umar 
v. P. N. Patell (9) and py my learned 
brother M. O. Ghose in this Court in 
Aswini Kumar Chatterji v. Nalina- 
skha Bandopadhya (11). A statute which 
deals with substantive rights would 
not ordinarily be construed as retrospec- 

(13) AI R 1937 All. 10; 166 Ind. Cas. 812; I L R 
gaar ao 312; (1936) A L J 1323; (1937) A LR 65; 

(14) AIR 1938 Lah, 5; 157 Ind. Cas. 839; 37 P L 
R 658; 8 R L145, 
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tive in its operation. It would operate only 
on facts which came into existence after 
the statute is pa$sed,,unless a contrary in: 
tention can be gathered either from express 
words or by necessary. implication. The 
lanuage of s. 53-A itself is not clear or 
explicit on this point, and the question there- 
fore is as to whether a necessary inference 
of giving the section a retrospective opera- 
tion to any extent does arise, either from the 
nature of the provision contained in the 
Statute itself or from other circumstances 
which can in law be referred to, for throw 
ing any light upon its meaning. As Lush, 
J. observed in South Eastern Ry. Co. v. 
Ry. Commissioners (15) at p. 240*. 

“While weare tocollect what the Legislature in- 
tended from what it has said. we must look not at 
one phrase or one section but at the whole of the 
Act, and must read it by fhe light which the state 
of law atthe time throws upon it.” 


Before I come to the Act itself by which 
this section was introduced, it may be 
useful to enquire, as to whether the state of 
law at the time when the Amending Act 
was passed, and the object which the 
Legislature had in introducing the section 
could throw any light upon its interepreta- 
tion. Thisisa permissible matter to look 
into for the purpose of construing a 
statute, provided it is taken with the warn- 
ing that we must not strain the language of 
& statute unduly by attempting to bring 
it within the supposed intention of the 
Legislature (Maxwell, p. 19, Edition 7}. 
Now, when this section was introduced into 
the statute book, there was already a 
large body of decisions of the different High 
Courts in India, which recognized and 
gave effect to the doctrine of part perform- 
ance, as a measure of equity, justice and 
good conscience. The doctrine can be said 
to have been formally recognized by the 
Indian Courts since the decision of the 
Judicial Committee in Muhammad Musa 
v. Aghore Kumar Ganguli (12) but even 
before that relief on somewhat analogous 
grounds was given, principally by this 
Uourt, by invoking what is known as the 
Principle of Walsh v. Lansdale (16). ‘This 
was introduced for the first time in Bibi 
Jawahir v. Chatérpat (17) and was since 
then followed in numerous cases, of which 
the cases in Singheeram v. Bhagabat (18), 
Secretary of State v. Forbes (19), Gajendra 


(15) (1880) 5 Q B D 217. 
wee 21 Ch. D9; 52 L J Oh. 2; 46 L T 858; 31 


Qn 20L J 343, 
(18) 110 LI 543; 6 Ind, Oas. 632, 
(19) 160 L J 217; 17 Ind. Gas. 180. 
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Nath v. Ashraf Hussain (20) and Kanti 
Chandra v. Brojendra Mohan (21) may be 
cited as instances. Though this doctrine 
was frequently mixed up in later cases with 
that of part performance, and though both 
were invoked in and applied to the same 
set of circumstances, there is in fact a 
difference between them, both as regards 
the scope and spplication, as well as the 
principles upon which they purport to be 
based. 

The doctrine in Walsh v. Lansdale (16) is 
based upon the principle that ‘equity looks 
that as done which ought to be done,” and 
if the defendant jn an action of ejectment 
had an enforceable right to enforce specific 
performance of a contract entitling him to 
remain in occupation of the land, it would 
furnish a complete defence to the action 
commenced on the strength of the plaintifi’s 
legal title. Toinvite the application of the 
principle in Walsh v. Lansdale (16) there 
must, therefore, be a contract which is 
capable of being legally proved, and a 
subsisting right to enforce the contract 
specifically at the time when the subse- 
quent legal question comes to be deter- 
mined. When either of these elements 
were wanting, then the doctrine, strictly 
speaking, could not be applicable, though 
there are instances in the reported cases 
of cur Courts, where relief was given to 
the parties on the basis of this doctrine, 
even though the document adduced in evi- 
dence to prove thecontract was inadmis- 
sible inlaw: vide Sarat v. Sham Chand (22) 
and Puchha Lat v. Kunj Behari (23). The 
dcctrine of part performance on the other 
hand is of much wider application. It owed 
its origin in England to the decisions of 
Equity Courts, who devised this equitable 
remedy to afford relief in cases where 
certain kinds of contracts which came 
under s. 4 of the statute of frauds could not 
be proved and specifically enforced for 
want of any evidence in writing which the: 
statute required. The statute did not 
make the contract a nullity, but barred the 
legal remedies which otherwise might have 
been enforced. Lord Selborne in the lead- 
ing decision in Maddison v. Alderson (24) 


pointed out 

“That the statute had in view the simple case, 

(20) 27 OW N 159; 69 Ind. Gas, 707; AIR 1923 
Cal. 1380; 36C L J 48. 

(21) 49 O L J 12; 116 Ind. Cas, 630; ATR 1929 
Oal. 186; Ind. Rul. (1928) Cal. 486. 

(22)16 OL J 71; 14 Ind. Cas, 701;39 C 683. 

(23) 180 W N 445; 20 Ind. Oas, 803; A IR 1914 
Cal. 21; 19 OL J 218. 

(24) (1888) BAC 467; 52 LJ Q B 737; 49L T 303; 
31 W R 820; 473 P 821, 
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when iman is to be charged upon the contract 
only, and not upon equities which arise upon the 
res geste subsequent to and arising out of fhe 
contract,” 

If acts have been done in pursuance cf 
the contract, which is referable to the con- 
tract alone, then, so long as the connection 
of the res geste with the alleged contract 
does not depend upon mere oral evidence, 
but is reasonably to be inferred from 
the res geste themselves, justice seems 
to require some limitations upon the 
statute. If in such a case conveyance 
was refused and an action of ejectment 
brought by the vendor or his heirs, noth- 
ing could be done towards ascertaining 
and adjusting the equitable rights and 
liabilities of the parties without taking the 
contract into account. As the matter 
had advanced beyond the stage of con- 
tract, and was not confined to the contract 
merely as contemplated by the Statute of 
of Frauds, his Lordship held that the con- 
tract should be regarded and the equities 
of the parties adjusted on that basis. In 
England, the principle is generally invoked 
to aid the plaintiff in a suit for specific 
performance, where the contract sought to 
be enforced is a parol contract not capable 
of being proved in law, but which has been 
performed in part hy delivery of possession 
or otherwise, which is unequivccably refer- 
able to the contract itself. It is based on 
the broad principle that a party cannot take 
advantage even of an Act of Parliament 
to commit fraud on others. 


The case in Muhammad Musa v. Aghore 
Kumar Gangult (12) which was decided in 
1914, as has been said already, is the first 
case where the Judicial Committee referred 
to this principle of part performance in 
connection with Indian Law. In that case 
there was a previous suit between the par- 
ties for enforcement of a mortgage bond 
in the year 1873. The suit was compro- 
*mised and the terms were that the mort- 
gaged properties should be divided between 
the mortgagor and the mortgagees in certain 
shares, the mortgagees releasing their 
security and the mortgagor to execute pro- 
per deeds of conveyance relating to the 
properties allotted to the mortgagees. The 
agreement was neither registered nor incor- 
porated in the decree nor were the deeds 
of sale executed, but the parties for a long 
time enjoyed their shares in every way as 
if the transfer was made. Many years 
afterwards, the heirs of the mortgagor 
brought a suit against the heirs of the 
mortgagees for redeeming the original 
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mortgage. The defendants set up the 
agreement in defence, but the reply to 
that given by the plgintifis was that the 
document being neither registered nor 
incorporated inthe decree was not admis- 
sible in evidence. Their Lordships held 
that the equity of redemption was extin- 
guished. After pointing out that no written 
conveyance was necessary in the year 1873 
and that the parties had fora long time 
arranged their rights of property in terms 
of the compromise, Lord Shaw observed: 

“That even if the razinama anf the decree taken 
together were considered to be defactive or inchoate 
as elements making up a validly concluded agree- 
ment forthe extinction of the equity of redemption, 
the actings of the parties had been such as to 
supply all defects.” 

His Lordship then quoted certain passages 
from the judgment in Maddison v. Alder- 
son (24) and certain observations of Pro- 
fessor Bell and observed that; 

“There is nothing in the Law of England or India 
inconsistent with it, but, upon the contrary, these 
laws follow the same rule.” : 

Two years later similar remarks were 
again made by the Judicial Committee in 
Malraju Lakshmi v. Venkata Narasimha 
(25) where the decision in Muhammad Musa 
v. Aghore Kumar Ganguli (12) was expressly 
referred toin the judgment. In this case, 
however, a valid and perfectly enforceable 
contract was satisfactorily established by 
evidence. These remarks of the Judicial 
Committee in the two cases mentioned above 
were described as obiter, in the subsequent 
case in G. H.C. Arif v. Jadunath Ma- 
jumdar (26): which was decided by the 
Judicial Committee in the year 1931 and 
that view was reiterated in Pir Bux v. 
Muhammad Tahar (27). 

But whatever the subsequent pronounce- 
ments of the Judicial Committee might 
have been, after the decision in Muham- 
mad Musa v. Aghore Kumar Ganguli (12) 
the different High Courts in India applied 
in a large number of cases the doctrine of 
part performance not only in protecting the 
possession of defendants where oral agree- 


(25) 43 I A 138; 34 Ind. Cas. 921; A IR1916P O 
9; 39 M t09; 20C W N 1054; 14 ALJ 797; ML 
J 58; (1916) 2M WN 23; 20 M LT 137; 4 L W 58; 
18 Bom. LR 651; 24 C LJ 279 (P O). 

(26) 58 I A 91; 131 Ind, Cas. 762; A IR1981 PO 
79; 58 C 1235; 6OM LJ 538,33 LW 8c; 53C0L J 
359; 35 O WN 550; 15 R D 354; 8 O W N 739; (1931) 
M W N 480; Ind, Rul. (1931) P O 154; 33 Bom. L R 913 


(PO. 

(27) 61 I A 388; 151 Ind. Cas, 326; A I R 1934 
P 0 235; 58 B t50; 7 RPO60; 1981 AL R 894; 
1931 O LR 769; 1934) A L J 912; 110 W N 1145; 40 
L W 492; (1934) M W N 1037;18 R D 469;290 W 
T 36 Bom, LR 1195; 60 O L J 370; 298 LR 74 

). 
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ments were not actually followed by deeds 
but also admijted in evidence, documents 
evidencing completed transactions, which 
were not admissible for want of registration 
to prove the contract‘of transfer, provided 
the transferee had taken possession in 
pursuance thereof. The doctrine was ap- 
plied along with that in Walsh v. Lansdale 
(16) in many cases, e. g. Khagendra Nath v. 
Sonatan Guha (28),Jnan Chandra Das v. 
Hari Mohan Sen (29), Syam Kishore De v. 
Umesh Changra (30), Bapu Apaji v. Kashi 
Nath (31) and Vizagapatam Sugar Develop- 
ment Co. v Muthuramareddi (32) while in 
many others it was applied without refer- 
ence to the other doctrine and even under 
circumstances where the contract was 
not specifically enforceable at that 
date : wide Shafiqul Huq v. Krishna Gobinda 
(33), Meher Ali v. Arotannessa Bibi (34), 
Salamat-uz: Zamani Begam v. Masha Allah 
Khan (35), Ram Sewak Rai v. Sheo Naik 
Rai (36), Kunti v, Gajraj (37), Sandu 
Valji v. Bhik Chand . Surajmal (38) and 
Ahmed Hasan v. Hassın Muhammad (39). 
In some cases, again, the doctrine was 
employed as an active equity in aid of the 
plaintiff in a suit to enforce specific per- 
formance or for recovery of arrears of rent : 
Hira Lal v. Shankar Hira Chand, (40) and 
Jagendra v. Kurpal Harshi & Co. (41). On 
the other hand, there.was the dissentient 
opinion expressed by some Judges who held 
that the doctrine of part performance 
could not override the statutory provision 
of the. Transfer of Property Act or the 
Registration Act and could not create inter- 


(28) 20 OW N 149; 31 Ind. Oas. 987; AIR 1916 
ao 23 ow? 
N 522; 41 Ind. Oas. 850; 
Cal. $93 nd. Oas. 850;AIR 1918 


(30) 24.0 W N 463; 55 Ind. Oas. 154: l 
se a CLIT D as. 154; A I R 1920.Cal 
(31) 41 B 438; 39 Ind, Cas. 103; 
1 19 Bom. 1. Sioa D. as 3; AIR 1916 Bom 
) 46 M 919; 76 Ind. Cas, 886; A I R 1924 Mad 
a F 528; 33 ML aT 58; (1924) M W N 14. 
; 47 Ind. Cas. 428; 
Cal. 607; 280 L J 77. Ep Kh 
(34) 25 0 W N 905; 67 Ind, Cas. 1671; AIR 1919 
Oal. 815 


(35) 40 A 187; 43 Ind. Cas, 645: ; 
16) 0 4 as. 645; AIR 1918 All. 211; 
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ests in violation of these statutory provi- 
sions (see Ram Gopal v. Tulshi kam (42) 
and Sanjib Chandra v. Santosh Kumar 
(43), a view which was accepted by the 
Judicial Committee later on in (G. H.C. 
Ariff v. Jadunath Majumdar . (26) and 
Pir Bux v. Muhammad Tahar (27). 

This was the state of law laid down by 
judicial decisions at the time when s. 53-4, 
Transfer of Property Act, was introduced. 
Now, if we turn to the wording of the 
section, we find that the Legislature did 
not accept the view expressed in the cases 
mentioned above, that the doctrine of part 
performance could not be applied against 
the statutory provisions of the Transfer of 
Property Act or the Registration Act. It 
did mean to give a statutory recognition 
to the equitable doctrine of part perform- 
ance, as it was applied by Judges, *un- 
trammelled by any question of specific per- 
formance of the agreement to transfer, but 
it intended to recognize it, subject to 
certain limitations: In the first place it 
was made inapplicable to parol agreements, 
and in order to bring the case within the 
purview of the section, a document in 
writing is necessary, signed by the party, 
from which the terms of transfer could be 
ascertained wilh reasouable ceriainty. In 
the second place, it has been made avail- 
able only as defence. On both these points, 
the Legislature did intend to override the 
existing decisions, which made no distinc- 
tion between oral and written contracts or 
those which allowed plaintiff to use it as 
an active equity. It think thatit is not 
possible to assume that the Legislature ° 
proceeded upon the view that the existing 
decisions which recognized the doctrine of 
part performance were wrong inlaw, and 
that it was going to provide a totally new 
remedy in the new section where there was 
none under the existing law. If that was 
so, the section cculd not but be prospective 
and could not affect any transaction under 
the old law. If, however, as I think the 
Legislature did accept the doctrine of part 
Performance, as ib was generally applied 
at the time, and only restricted itin two 
ways asindicated above, the doctrine thus 
restricted might very well be intended to 
be applicable in respect of all suits com- 
menced after April 1, 1930, irrespective of 
the actual date of the transaction. That 
the Legislature had this intention would 


(42) 51 A 79; 116 Ind. Cas, 861; AIR 1928 All, 641; 
26 AL J 952; Ind. Rul, (1929) All. 653. 

(43) 49 O 507; 69 Ind. Oas. 877; A I R 1922 Cal, 
436; 26 O W N 329, 
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appear from the provision ofs. 63 of Act 
XX of 1929. This Act which is called the 
Transfer of Property Amendment Act and 
which by s. 16 introduced s. 53-A in 
the Transfer of Property Act, lays down in 
s. 63 that: . j 

“Nothing: contained in any of the following pro- 
visions, namely ss. 3, 4, 9, 10, 15, 18, 19, 27, 30, 
cl (e) of s. 31, ss. 32, 33, 34, 35, 46, 52, 55, 57, 
58, A9, 61 and 62 shall be deemed in any way to 
affect: (0) the terms,or incidents of any transfer of 
property made of:-effected before April 1, 1930. 
Dyn seers (e) any’--right, title, obligation or liabi- 
lity already acquired, accrued, or incurred before 
such date or (d) any remedy or proceeding in 
respect of such right, title, obligation or liability; 
and nothing in any other provision of this act shall 
render invalid, or in any way affect anything 
already done before April 1, 1930, in any proceed- 
ing pending in a Court on that date; and any such 
remedy and any such proceeding as is herein 
referred to may be enforced, instituted or continued, 


.as the case may be, as if this Act had not been 


. himself of the protection 


passed,” 


This, therefore, prevents only certain 
specified sections of the Amended Act from 
being retrospective ; with regard to the rest 
which include s. 16, the implication is 
that they would be retrospective with this 
exception that peading suits would not be 
governed by the new section. The Legis- 
lature no doubt speaks in a voice which is 
not very clear but is somewhat dubious 
like that of the ancient oracles, but no 
other inference seems possible from the 
language used. Section 63 purports to bea 
saving clause, and is not in any way in- 
consistent with the actual provisions of 
this Act. If it is said that all changes in 
substantive law are presumably: prospec- 
tive, and it is toemphasise this fact that 
the section has been introduced ex abun- 
danti cautela, then there is no reason why 
some sections only were mentioned and 
the rest omitted. If the sections that are 
omitted are held to be not retrospective, 
it is difficult -to see why a special provision 
was made to save all pending actions. All 
these point to the conclusion” that the 
intention of the Legislature was that when 
the transaction took place before April 1, 
1930, and a suit or proceeding was pending 
in respect of the same, the new section 
would not affect the rights of the parties 
in the pending litigation. It follows. that 
when no action is pending, and the suit is 
commenced after the Act came into force, 
it would be open to the defendant to avail 
conferred by 

53-A, Transfer of Property Act. f 
I. am not much impressed by the argu- 
ment put forward on behalf of the appel- 
lant that the section does not create any 


B. 
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right but merely imposes a bar, and, there- 
fore, ought to take effect from the date of 
its commencement. If the,defendant is 
allowed to raise a barfto that extent, cer- 
tainly it is an encroachment on the rights 
of the plaintiff, and this by itself is no 
reason why earlier transactions would be 
affected ‘when there was no such bar. The 
fact that the Proviso tos. 49, Registration 
Act, which was introduced by Act XXI of 
1829, and which allowed an unregistered 
document, which otherwise required registra~ 
tion, to be used as evidencee on and from 
April 1, 1930, to prove acts of part per- 
formance, under s. 53-A, Transfer of 
Property Act, may indirectly support the 
view taken above that s. 53-A, Transfer 
of Property Act, was meant to be applic- 
able to all suits commenced after April 1, 
1930, but it is by no means decisive on the 
point. It is really thé provision of s. 63 
of Act XX of 1929, which, in my opinion,’ 
concludes the matter, and I agree with 
my learned brother in holding that s. 53-A, 
Transfer of Property Act, would apply to 
a suit instituted after April 1, 1930, even 
though the transaction itself was earlier in 
point ofltime. The result is that the appeal 
is allowed, the judgment and decree of the 
lower Appellate Court are set’ aside, and 
those of the trial Oourt restored. . ee 
D. Appeal allowed. - 
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MADRAS HIGH COURT i 
Letters Patent Appeal No. 58 of 1935 
November 1, 1937 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
RAMAKRISHNA REDDY anp ANOTHER-—- 
APPELLANTS i 


versus 
Tus OFFICIAL RECEIVER or BELLARY 
AND ANOTHER—RESPONDENTS 

Provincial Insolvency Act {V of 1920), 8.75 (3)— 
Application by creditor on behalf of other creditora 
to District Judge for modifying predecessor's order ' 
of annulment by vesting insolvent's estate in Official 
Receiver till debts due are paid— Application reject- 
ed—Appeal umder s. 15 (3)—Maintainability of. 

An order of the District Judge refusing to 
modify an order annulling the adjudication passed 
by his predecessor nearly three years ago by vesting 
the estate in Official Receiver is appealable under 
s. 75 (3), Provincial Insolvency Act, with the leave 
of the District Judge or of the High Court. 


Appeal preferred under cl. 15 of the . 
Letiers Patent against the order of the 
Hon'ble Mr. Justice Burn, dated March 5, 
1935, and made in C. M. P. No. 799 of 1935 
—Petition to grant leave to file 8. R No. 2423 
of 1935.— Appeal sought to be preferred to 


. 
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the High Oourt against the order of the 
District Court of Bellary in 1. A. No. 409 
of 1934, in I, P. No. 4 of 1929. 

Facts.—A creditor*on behalf of him- 
self and another creditor made an appli- 
cation under s. 151, Civil Procedure Code 
read with 8, 5, Provincial Insolvency Act 
to the District Judge, praying that the 
order of annulment of adjudication passed 
by his predecessor should be modified and 
the insolvent’s estate vested under s. 37, 
Provincial Insolvency Act, in the Official 
Receiver till thee debts due to the unpaid 
creditors were paid under the law of 


» Insolvency. The District Judge refused to 


“4 


3 


h 


y 
2N 
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modify the order and dismissed the applica- 
tion on the ground that “the insolvency 
had been annulled andhe had no juris- 
diction over the estate except in accord- 


< ance with that order.” The creditor pre- 


N 


ferred appeal to High Court and prayed 
for leave to appeal under s. 75 (3), Pro- 
vincial Insolvency Act. Burn, J. refused 
to give leave on the ground that the 
order of the District Judge refusing to 
‘ modify the order of his predecessor 
: passed. nearly three years ago was not 
an appealable order. Against this order 
Letters Patent Appeal was preferred. 

. Mr. V. S. Narasimhachar, for the Ap- 
“pellants; 

: Messrs. B. Somayya and T. M. Venugo- 
‘pala Mudaliar, for the Respondents. 

: Order.—The provisions of s. 75 (8) of 
‘the Provincial Insolvency Act clearly 
‘show that the order of the Dis- 


|. ‘trict Judge of Bellary ‘dated ‘September 


28, 1934, and made in I. A. No. 409 of 
1934 in LP. No. 4 of 1929, is appealable 
with the leave of the District Oourt or of 
the High Court; We are, therefore, un- 
able to concur in the view of our learned 
brother Burn, J. that the order is not 
appealable. at all. Further the circums- 
tances of the case clearly demand that 
leave to appeal should be given there 
having been no decision on the merits, 
The appeal is, therefore, allowed and leave 
‘to appeal from the order of the District 
Oourt, Bellary, granted. 

There will be no order as to costs in 
this appeal. : 


N.-D. Appeal dismissed. 
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PATNA HIGH COURT 
Full Bench 
Civil Appeals Nos, 44 and 45 of 1935 
April 1, 1938 
COURTNEY-TERRELL, C. J., FAZL ALI AND 
JAMES, Jd. , 
BINDESHWARI PRASAD, 
LIQUIDATOR—Å.PPELLANT 
VETSUS we a 
SHIVA DUTT SINGH AND otagrs— 
RESPONDENTS - >. 

Bihar and Orissa Public Demańnds “Recovery Act 
(IV of 1914), ss. 25, 26—Member of family becoming 
member of Society as representing family — Such 
member borrowing money for, family necessity and 
as representing family — Fact that money was 
borrowed in such capacity not entered in registers 
though known to family members and other members 
of Society—Society going into liquidation—Order of 
Liquidator on borrower for contribution — Order 
sought to be executed by execution under Bihar and 
Orissa Public Demands Recovery Act by sale of family 
property—Objection by family members that their 
interest could not be sold—~ Certificate Officer coming 
to contrary decision upon investigation — Interests 
held liable to be sold—Co-operative Socities Act (II 
of 1912)—Rajpur Co-operative Society in Bihar— 
Bye-laws of —Joint family can be member of Society 
through one of its members, 

Upon liquidation of a Ov-operative Society the 
Liquidator issued an order for contribution under 
s. 42, Oo-operative Bocieties Act, to be realized from 
the members, one of whom hud borrowed money from 
the Society representing his joint family and for 
family necessity, The contribution sought to be 
realized included the sum representing the actual 
debts borrowed by him. Though in the registers of 
the Society the borrower was not described as 
representing the joint family, the members of the 
Society and the borrower's family knew that the 
money was borrowed for family purposes and on 
behalf of the family. ‘The order of the liquidator 
was sought to be executed through certificate pro- 
ceedings under Bihar and Orissa Public Demanda 
Recovery Act by sale of the family property. Tne 
members of the family objected that their interests 
in the property were not hable to sale in execution 
of the contribution order. The Certiticute Uvurt 
decided that the borrower represented the family and 
borrowed the sum for the family. The members in- 
stituteda suit for declaration that their interests 
in tbe family property could not be sold : 

Held, that the Certiticate Act has a procedure of 
its own according to which as soon ag a certiacate is 
signed by the Uertilicate Ufficer, it becomes a decree. 
and then may follow certain enquiries as a result of 
which the deciee may either be cancelled, varied or 
‘may be proceeded with. The decree may be varied 
or cancelled under s. 10, on vbjection by the certitivate- 
debtor or under g. 11 it muy, subjects to the law of 
limitation, be amended at uny time by the addition, 
omission or substitution of the name uf any certiticate- 
holder or certificate-debtor or by the alteration of the 
amount claimed therein. |p. 53, col. Lj 


Held, further, that the co-villagers of the borrower 
who, as members of the SuGiety, sunctioned the 
loan and the other members of his family must haye 
known that when the money was burrowed, it wag 
borrowed for the purpose vf the family and on behalf 
of the family. In these circumstances tuo much im- 
portance could not be attached to the absence of any 
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note in the registers which were all written by the bor- 
rower himself, that he represented his family. [ibid] 

Held, also that upon the objection by the members 
of the family the certificate Court after investiga- 
tion had decided that the borrower did represent the 
family. So the reliefs asked by the members could 
not be granted. The interests of the members were 
therefore, liable to be sold. i 

There is no provision in the bye-laws of the Raj- 
pur Co-operative Society in the Provinceof Bihar 
precluding a joint family from becoming member of 
the Society through one of its members, 


C. A. from the Original Decree of the Sub- 
Judge, Gaya, dated December 17, 1934. 

Messrs. S. M. Mullick and A. N. Lal, 
for the Appellant. 

Messrs. Mahabir,Prasad and Raj Kishore 

_ Prasad, for the Respondents. 

Fazl Ali, J—These appeals arite out of 
a suitinstituted by seven out of eight 
members of a Hindu joint family (the 
eighth member being defendant No. 2 
in the suit) under the following circum- 
stances: In village Rajpur where the 
Plaintiffs and defendant No. 2 reside, there 


was a Co-operative Society established ` 


under the Co-operative Societies Act of 
1912 which consisted of about 25 mem- 
bers including Lachhini Narain Singh, 
defendant No.2. Lachhmi Narain, to use 
the words of the Subordinate Judge who 
has tried the suit, occupied a unique 
position in this organization, because he 
was atonce the Secretary of the Society 
and the Guarantee Union, a Director of 
the Central Qo-operative Bank and a 
member. of the managing committee of the 
Bank. He had thus no difficulty in 
securing large loans for his own family 
from the Society with the.. result that in 
course of time the Society became 
indebted to the Central Co-operative 
Bank to the extent of Rs. 34,922 and 
as it could not re-pay the debt, the 
Registrar had to cancel its registration in 
1927 and place itin the hands of a Liqui- 
dator. Defendant No. 1 who was appointed 
the Liquidator of the Society then pro- 
< ceeded to determine the contribution to 
be made by the various members of the 
Society under s. 42, Co-operative Societies 
Act, and fixed the liability of Lachhmi 
Narain at Rs. 20,510-5-9. The order of the 
Liquidator which is on the record shows 
that Lachhmi Narain owed to the Society 
Rs. 18,645-12-2 and to thiswas added a 
comparatively small sum of Rs, 1,800 as 
the cost of liquidation. The liability, of the 
other twenty-four members who had to 
contribute among themselves a little less 
than Rs. 16,000 was also fixed on the 
same principle. The figures quoted above 
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are sufficient to indicate that the down- 
fall of the Society was due largely to the 
continued borrowings of Lachbmi and a 
further example of ehis unscrupulous con- 
duct is furnished by the factthat he 
subsequently mide away with the papers 
of the Society and did notreturn them 
to the Liquidator until after a criminal 
prosecution had been started ` against 
him. 

The Liguidator’s contribution order be- 
ing approved by the Registrar, the latter 
submitted a requisition fo the Certificate 
Officer of Gaya for realising Re. 20,510 odd 
from Lachhmi Narain through certificate 
proceedings under the Public Demands 
Recovery Act. The certificate was duly 
issued but whenthe Certificate Officer 
proceeded to execute the certificate by the 
Bale of certain properties belonging to 
Lachhmi Narain and other members of his ' 
family, defendants Nos. 2 and 3, two 
brothers of Lachhmi Narain, came forward 
and objected to the sale on the ground 
that the properties sought to be sold 
belonged tothe entire joint family and 
could not be sold in execution of a cer- 
tificate against Lachhmi Narain alone. 
This objection was upheld by the Oerti- 
ficate Officer and the Collector, but the 
Commissioner to whom the matter was 
taken in revision directed the Certificate 


Officer to enquire whether Lachhmi 
Narain was a member of the Rajpur 
Co-operative Society in “bis personal 


capacity or askarta or representative of 
thè joint family; composed of himself, his 


‘father, brotherd and sons. The Certificate 


Officer after considering the evidence 
adduced before him, which included the 
evidence of plaintiff No. 1, father of 
Lachhmi Narain, found that Lachhmi 
Narain represented the family and had 
borrowed money in that capacity from the 
Society for family purposes. This finding 
was accepted by the Commissioner and 
he dismissed the objection of Lachhmi 
Narain’s brotherson February 18, 1931. 
Sometime later a similar objection was 
preferred before the Certificate Officer by 
Shiva Dutt, father of Lachhmi Narain and 
the other plaintifis, namely two brothers 
and four sons of Lachhmi Narain but it 
was rejected by the Certificate Officer 
on June 19, 1931. The present suit was 
instituted by the plaintifis on dune 30, 
1932, in which they asked forthe follwing 
reliefs : 

“(1) A declaration that the- right, title and in- 
terest of the plaintiffs in the properties mentioned 
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in the schedule to the plaint were not liable for 
the contribution money levied from defendant No, 2 
and that they were fit to be released from sale. (2) 
A permahent injinctiog restraining defendant No. 1 
from proceeding against the right, title and inte- 
rest of the plaintiffs in the joint family properties 
and getting them sold in the execution of the 
contribution order against defendant No. 2.” 


The Liquidator who was defendant No. 
l in the suit contested it on the same 
grounds on which he had contested the 
objection preferred by the plaintiffs in the 
course of the certificate proceedings and 
after framing* several issues the learned 
Subordinate Judge ‘who tried the suit 
held (1) that Lachhmi Narain was not the 
karta of the family and he became 2 
member ofthe Society not in his repre- 
sentative capacity but in his individual 
capacity, (2) that out of the total princi- 
pal sum of Rs. 12,878 borrowed by 
Lachhmi Narain from the Society, a sum 
of Rs. 8,800 had been borrowed by him for 
family necessity. Having arrived at these 
conclusions, the learned Subordinate Judge 
declared that the right, title and interest 
of the plaintifis were liable only to the 
extent of Rs. 8,800 but he disallowed the 
plaintiffs’ prayer fora permanent injunc- 
tion on the ground that the properties 
which were the subject-matter of the 
suit hadin any eventto be sold as the 
plaintiffs were liable tore-pay Rs. 8,800. 
The plaintifis as well as the Liquidator 
have now appealed against the decision of 
the Subordinate Judge. The Liquidator’s 
contention is that the plaintiff's suit 
should have been wholly dismissed, where- 
as the plaintiffs contend that the suit should 
have been decreed in full. 

It appears that the principal point of 
controversy between the parties both in the 
Certificate Court andin the Court below 
was whether Lachhmi Narain became a 
member of the Society in his individual 
capacity or a8 a representative of the 
joint family to which he -beiongs. Now 
asthe bye-laws of the Society do not 
expressly state that the membership of the 
Society is open to a joint family, it was 
somewhat strenuously contended on behalf 
of the plaintiffs that under these bye-laws a 
joint family can in no event become a mem- 
ber of the Society. This contention, however, 
appears to usto be untenable, because there 
js also no provision in the bye-laws to pre- 
clude a joint family from becoming a mem- 
ber of the Society through one of its 
members, and indeed if the contention is 
upheld, the very object with which the 
- Co-operative Societies have been started in 


BINDBSHWARI PRASAD V. SHiva DUTT SINGH (PAT.) 51 


this part of the country where the 
majority of the population consists of Hindu 
joint families will be frustrated. It must, 
however, be pointed out that a good deal 
of unnecessary litigation may be avoided, 
if the Co-operative Societies functioning in 
this province insert in their bye-laws an 
express provision that a Hindu joint family 
may join a Society through one of its 
members chosen by all the other adult 
members of the family and that loans to 
such a family will be granted only on clear 
and complete proof that the money is 
required for some legal necessity of the 
family. 


Coming now to the facts of the present 
case, there appears to be ample evidence 
here to support the conclusion that Lachhmi 
Narain joined the Society in a representa- 
tive capacity with the consent of all the 
adult members of his family, though he 
may not have been the karta of his family 
for general purposes. Ali Raza (D. W, 
No. 1) an officer of the Co-operative Depart- 
ment stated definitely that he was a mem- 
ber on behalf of his whole family and 
the statement of this witness seems to be 
based on his personal knowledge, because 
he has deposed that before enquiring into 
the fitness of Lachbmi Narain to become a 
member of the Society, he had conversations 
with the other members of his family about 
him. Itis also to be borne in mind that 
the Society was located in a house which is 
admittedly the common residence of all the 
plaintiffs and the properties mentioned in 
the Haisiat Register describing the means 
of Lachhmi Narain Singh are admittedly 
joint family properties, there being no 
reference in the register to the undivided 
share of Lachhmi Narain in the properties 
mentioned therein. There is further evi- 
dence to the effect that although Shiva Dutt, 
father of Lachhmi Narain, also wanted at 
one time to become a member of the So- 
ciety, yet he withdrew from the member- 
ship on an objection being ra‘sed to the 
effect that two persons belonging to the 
same family could not be members of the 
Society ab the same time. It was then 
noted that “he does not want to be a 
member as hig son is a member.” What 
however appears to me to clinch the matter 
is tbat the entire debt which was contracted 
by Lachhmi Narain was contracted for 
family necessity and indeed no less than 
12 out of 14 properties which the plaintiff 
want to be exempted from sale were pur- 
chased in the name of Shiva Dutta Singh 
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(plaintiff No. 1) out of the money borrowed 
by Lachhmi Narain from the Society. 


The learned Subordinate Judge went into 
minute details in dealing with the various 
loans contracted by Lachhmi Narain and 
he ultimately came to the conclusion that 
some of those loans were not taken for 
family necessity and that only a sum of 
Rs. 8,800 can be regarded as borrowed for 
such necessity. The flaws in his reasonings 
on this subject were fully exposed by the 
learned Advocate for the Liquidator and in 
this Court at least the plaintiffs did not 
seriously dispute that the entire sum which 
had been borrowed by Lachhmi Narain 
must be held on the evidence as it stands 
to have’ been borrowed for the necessity 
‘and benefit of the entire joint family. The 
learned Subordinate Judge in dealing with 
the question has entirely overlooked the 
evidence of Ali Raza who has definitely 
stated that on each occasion when a loan 
was applied for, an enquiry used to be 
made about the necessity for the loan and 
even after a particular loan had been 
advanced, the inspecting clerk had to en- 
quire whether the loan had been properly 
utilized. His evidence is fully confirmed by 
ee 28 of the Society which runs to this 
effect : 


“Loans will be advanced for meeting all kinds of 
necessary expenses but not for meeting unnecessary 
expenses. The person applying for loan shall specify 
clearly the object for which he intends to take it, 
and the money must be spent on the object for which 
it has been taken, Whenever any officer of the Bank 
calls for evidence of proper expenditure of the 
amount of loan, the -debtor shall have to furnish 
sufficient and complete evidence of it. If it proved 
that the money was not spent on the purpose for 
which it was taken and that it was spent on any 
other purpose, the Society has the power to realize 
the entire amount principal with the interest as 
well as penal interest at the rate of one anna per 
rupee. h 

I have no doubt that in the present case 
this rule was fully complied with and it 
would, in my opinion, be unreasonable to 
disallow the various sums of money which 
were taken expressly for payment of rent, 
purchasing bullocks, paying wages to 
labourers and construction of a house 
which the plaintiffs were admittedly en- 
gaged in building about the time of the loan 
and which Ali Raza himself found to be 
under construction. I also find no justiii- 
cation for holding that the loan which was 
taken “for the cloth shop” should be 
regarded as a loan taken by Lachhmi Na- 
rain for his personal requirement, because 
there is evidence that Lachhmi Narain 
dealt in cloth as a karbari (manager) 
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of the family and the shop is mentioned 
as cne of the assets in the Haisiat 
Register along with the «ther properties 
which admittedly befonged to the entire 
joint family. ‘ 

Now, once it is held that Lachhmi 
Narain represented the entire joint family 
in his dealings with the Society, there is 
not much difficulty in dealing with the 
so called questions of lawraised on behalf 
of the plaintiffs. The first question raised 
on their behalf is that the liability of 
Lachhmi Narain under tłĦe contribution 
order does not arise by reason of any debts 
which he owed to the Society Lut by 
reason of a distinct provision of law which 
makes each member of the Society liable 
to contribute to the assets of the Society 
upon its liquidation. This view, it is con- 
tended, leads to a two-fold result, firstly 
that the question as to whether the debts 
contracted by Lachhmi Narain were for 
legal necessity of the joint family or not 
becomes irrelevant for the purpose of this 
suit, and secondly, that even if Lachhmi is 
assumed to have become a member of the 
Society as a karta or representative of 
the family, the family is not bound under 
the law to shoulder the liability which is 
sought to be thrown upon it in the present 
case, because a karta is not entitled to 
enter into any speculative transaction or 
any transaction In which there is a possi- 
bility of the family being involved in 
monetary liability. Learned Counsel: for 
the plaintifis has supported his proposition 
as to the nature of the contribution order 
by reference to certain English cases but 
the order is before us and it shows clearly 
that out of Rs. 20,510 which the Liquidator 
is seeking to realise from lLachhmi, a 
sum of Rs. 18,645 represent the actual 
debts which. Lachhmi owed to the 
Society. 

It has also been contended on behalf of 
the plaintiffs that as Lachhmi Narain is 
not described in the registers of its 
Society as a representative of the joint 
family and thé certificate is based on the 
order of the Liquidator who was not called 
upon in the proceedings before him to 
determine whether Lachhmi Narain was 
a member of the Society in his individual 
capacity and as a representative of the 
family, the certificate can be executed only 
against the personal property of Lachhmi 
only. It would seem, however, that as a 
matter of fact none of the parties con- 
cerned could have entertained any doubt 
as to the capacity in which Lachhmi was 
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a member of the Seciety. The co-villagers 
of Lachhmi who as members of the 


Society sanctioned the loan as well as 
Lachhmi and the other members of his 
family must have known that when the 
money was berrwed, it was borrowed, for 
the purpose of the family and on behalf of 
the family. In these circumstances too 
much importance cannot be attached to 
the absence of any note in the registers 
“which were all written by Lachhmi himself, 
that he represented his family. The same 
‘remark will apply to the order of contribu- 
tion passed by the Liquidator. 

It is true that s. 26, Bihar and Orissa 
Public Demands Recovery Act of 1914 
provides that where a property is sold in 
execution of a certificate, there shall vest 
in purchaser merely the right, title and 
interest of the certificate debtor at the 
time of the sale even though the property 
itself be specified. But in the present 
case, in the certificate proceeding itself, it 
had been made clear upon the plaintiffs’ 
own application that the certificate debtor 
had incurred liabilities as representing the 
entire joint family. The Certificate Act 
“has a procedure of its own according to 
which as soon as a certificate is signed by 
the Certificate Officer it becomes a decree 
and then may follow certain enquiries as 
a result of which the decree may either be 
cancelled, varied or may be proceeded 
with. The decree may be varied or can- 
celled under s. 10, on objection by the 
certificate debtor or under s. 11 it may, 
subject to the law of limitation, be 
amended at any time by the addition, 
omission or substitution of the. name of 
any certificate-holder or certificate-debtor 
or by the alteration of the amount claimed 
therein. The plaintiffs therefore are not 
justified in asking us to ignore the decision 
of the Certificate Court which was pr. nounc- 
ed upon their claim. 

It ig contended on their behalf that the 
Certificate Court had no jurisdiction to 
decide the question which it proceeded to 
decide, but I find it difficult to accept this 
contention. However that be, in the suit 
which is before us, the plaintiffs themselves 
raised the point that: 


“Lachhmi Narain had contracted debts on his 
own account and not in his representative capa- 
city for any necessity or benefit of the said joint 
family ; vide para. 10 of the plaint :" 
and that; 

“any liability that he may have incurred as a 
member either by reason of his having contracted 
any delit from the Rajpur Society or by reason of 
his being liable for the debts of the Rajpur Society 
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is only personal to him and cannot bind them 
or their properties or their interest in any prop- 
erty : vide para. 13 of the plaint,” 4 

In view of these statements in the plaint 
the Court proceeded to frame Issues Nos 7 
and 8 in which the questions directly raised 
were “whether defendant No. 2 was a mem- 
ber of the Rajpur Society in his individual 
capacity” and: 

“are the right, title and interest of the plaintiffs 
in the properties in suit liable for the contribu- 
tion money levied from defendant No. 2 or they are 
liable to be released from sale.” 


Both the parties having gone to trial 
and adduced evidence upon these issues, 
the plaintiffs cannot at this stage ask us to 
dismiss them from our consideration. It 
is contended on their behalf that the 
matters pleaded by them in paras. 10 and 
13 of the plaint were outside the scope of a 
suit under s. 25 Public Demands Recovery 
Act. The fact, however, remains that they 
were pleaded and the result of the investi- 
gation discloses a state of facts upon which 
it will be unjust to grant the plaintiffs the 
reliefs which they have claimed in the 
plaint. As I have already stated the suit 
is for an adjudication that fourteen 
properties belonging to the plaintiffs are 
not liable to be sold, but as has been 
pointed out by the learned Subordinate 
Judge andis conceded on behalf of the 
plaintiffs themselves twelve out of the 
fourteen properties were purchased by 
money borrowed’ by Lachhmi from 
Society. 1 find it difficult to hold in 
circumstances of the present case that 
Liquidator cannot proceed against 
properties which were purchased 
Lachhmi out of the money lent by 
Society to him. 


The learned Advocate for the Liquidator 
has pointed out that the plaintiffs are faced 
with certain further difficulties inthe case, 
It is the case of both parties before us 
that the properties which are the subject- 
matter of the suit have all heen sold since 
the institution of the suit and defendant 
No. 1 has obtained possession of them 
through Court. That being so, the plaintiffs’ 
suit becomes infructuous so far as their 
prayer fcra permanent injunction is con- 
cerned, and it is a matter for serious ccnsi- 
deraticn whether a Court should grant the 
plaintiffs the mere deciaration ought by 
them when no consequential relief is uzked 
for. It is also contended on behalf cf the 
Liquidator that the suit is barred by 
limitation so far as the claim of plaintiffs 
Nos. 2 and 3 is concerned, because it was 
brought more than a year after the dis- 
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Posal of the plaintiffs’ objection under 
s. 21, Public Demands Recovery Act. 
These matters, however, need not be pursued 
because ia my opinion the plaintiffs’ suit 
fails on merits. In the result I would 
allow the appeal of the Liquidator (Appeal 
No. 44) with crests and dismiss the appeal 
as well as the suit of the plaintiffs with costs 
throughout. 


Courtney-Terrell, C. J.I entirely 
agree. 

James, J.—I agree. 

D. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No, 190 of 1937 
May.26, 1937 
B. K MUKHRERIBA, J. 
ANNAPURNA DUTTA-—APPRLLANT 
versus 

SANTOSH KUMAR SETT AND orgprs— 

3 ga pial 

asement—Hight of way—Portion of land sold— 
Vendee, when takes with all dati oe 
of way, whether continuous or apparent easement— 
Right of way, when passes—Implied grant~ Deed of 
conveyance and plan annexed to the sale of portion 
of land describing certain boundary as ` common 
passage—Implied grant of right of passage, if pre- 
sumed— Right of way for sweeper carrying night- 
soil, whether incidental to grantof right of way. 

Tt is true that an owner can subject one part of 
his property by a quast-easement in favour of an- 
other part and if afterwards he alienates a portion 
of his land, the purchaser takes the portion with 
all the conveniences or quasi-easements which the 
proprietor has attached to it. But this applies 
when the quasi-easements are in their nature palp- 
able or obvious, or to speak technically are con- 
tinuous and apparent. There could be no implied 
grant where the easements are not continuous and 
non-apparent, A right of way is neither continuous 
nor always an apparent easement, and hence would 
not ordinarily come under the rule, Exception is no 
doubt made in certain cases, where there isa ‘form- 
ed road’ existing over one part of the tenement for 
the apparent use of another portion or there is ‘some 
permanence in the adaptation cof the tenement’ from 
which continuity maybe inferred, but barring these 
exceptions, an ordinary right of way would not pass 
on severance unless language is used by the grantor 
to. ‘create a fresh easement. Ram Narain Shaha v. 
Kamala Kanta Shaha (1) and Worthington v. Gimson 
(2), referred to. 

The deed of conveyance and the plan annexed to 
the sale of a portion of a land did not describe 
certain boundary of the portion sold as ijmali land 
of the vendor, nor even a common passage of the 
vendor and his co-sharers, It was, however, des- 
eribed asa common passage generally : i 

Held, thata grant of the right of passage may be 
presumed on the principle akin to estoppel and the 
grantor could not derogate from this and say that 
it ne s peng wa for the vendor alone and 
not for the vendee. Robert v. Ka 
¥. Wilkes (4), relied on. TE Any ae Maney 
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When there is an express grant by general words, 
a passage might include a right of way for acaven- 
gers and sweepers, particularly jf the grant is in 
connection with a building? and there is evidence 
showing that the pathway was being used by 
sweepers for a considerable time. But where the 
grant is presumed for the description of boundaries . 
which mention the same as common passage, the 
grantee cannot useit asa pathway for sweepers, 
when there is no evidence that it was soused at 
any time past. It is certainly not generally inci- 
dental to a right of way that a sweeper carrying 
night-soil should use it, for such a person is not 
one of the normal class of servants ofa household 
in this country. 

©. A. from the appellate*decree of the 
Sub-Judge, Third Court, 24-Parganas, at 
Alipur, dated May 23, 1936. 

Messrs. Birendra Kr. Deand Phanindr 
M. Dutta, for the Appellant. ; 

Mr. Apurbadhan Mukherji, for the Res: 
pondents. 

Judgment.—This is an appeal on behalf 
of the defendant and it arises out of a suit 
commenced by the plaintiffs for a declara- 
tion that the Record of Rights describing 
©. S. Dag No. 5795 of Khatian No. 811 
in Mouza Baranagore District 24 Parganas, 
as a pathway is incorrect, that the western 
portion of the said Dag belongs to the 
Plaintiff as appurtenant to Dag No. 5793 
and the eastern portion is a private path- 
way belonging to the plaintiff and their 
co-sharers, and that the defendant has no 
right of way over any portion of the said 
Dag and cannot use it either as a mehtor 
passage or for discharge of water. There 
was also a prayer for a permanent in- 
junction restraining the defendant from 
using tbe said strip of land for any 
purpose whatsoever. The defendant in her 
written statement claimed a right of way 
over the land in suit. Her case was that 
the lands on both sides of the disputed 
strip belonged to the plaintiff's predecessors, 
that by partition the land to the south 
fell to the share of one branch who had a 
tight of way over the disputed land. The 
defendant claimed to have acquired an 
easement right as transferees of the interest 
cf the said branch. 

The trial Court decreed the plaintiff's 
suit in part. It held the western portion 
of O. S. Dag No. 5795 did appertain to Dag 
No. 5793 which belonged to plaintiffs Nos. 1 
and 2, It held, however, that the eastern 
portion was a common passage which could 
be used by the defendant for all purposes 
except for discharge of foul water over 
the same. Against ihis decision, the plain- 
tiffs took an appeal to thelower Appellate 
Court but as the defendant did not file 
any cross-objection, the appeal was confined 


. 
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to the eastern portion of the Dag which 
was found to be a common passage by the 
trial Court. Thee Court of Appeal below 
concurred with the Munsif in holding that 
the eastern portion of the Dag was a 
common passage and that the defendant 
acquired a right of way over it by implied 
grant, but he held at the same time that 
the defendant could not use it for discharge 
of any kind of water, nor could use it as 
a mehtor passage for cleansing of his 
privy. It is against this decision that the 
present appeal has been preferred. The 
plaintiffs have also filed cross-objection 
challenging the decision of the lower Appel- 
late Oourt that the defendant has acquired 
8 right of passage by implied grant over the 
eastern portion of the Dag. 

The first question therefore which requires 
consideration is as to whether the defen- 


dant has been able to establish a right of 


Passage over the eastern portion of Dag 
No. 5795 by way of implied grant, as held 
by the Court below. If this is answered 
in the negative, no further question arises 
and the plaintiffs’ suit must succeed in its 
entirety. Ifon the other hand, an affirma- 
tive answer is given to the question, the 
next point for determination would be as 
to what is the extent of this right. Can 
the defendant use the passage for discharge 
of water, or as a mehtor passage for 
cleansing his privy which stands on the 
north-west corner of his land? On the 
first point, the Court of Appeal below has 
found that the lands on all sides of the 
disputed strip belonged to Mohesh, Rama- 
Nath and Purna, who were all members 
of the Manna family. In 1883 there was 
a partition amongst them and the disputed 
plot which is Dag No. 17 of the deed of 
Partition was set apart as a common 
Passage for the use of all the co-sharers 
for going to and coming from the sadar 
Chandra Kumar, a 
son of Rama Nath sold his share to one 
Surabala, and from Surabala the defendant 
purchased the land which is now Dag 
No. 5793. According to the Court of Appeal 
below, there was by arrangement among 
the cosharers a quasi easement over the 
disputed land, and on severance of the 
tenement the defendant got it by implied 
grant. The propriety of this view has been 
assailed, and in my opinion rightly, by 
the learned Advocate who appears for the 
respondent. It is true that an owner can 
subject one part of his property by a 
quasi-easement in favour of another part 
and if afterwards he alienates a portion 
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of his land, the purchaser takes the portion 
with all the conveniences or quasi-easements 
which the proprietor has attached to it. 
But this applies when the quasi-easements 
are in their nature palpable or obvious, or to 
speak technically are continuous and ap- 
parent. There could be no implied grant 
where the easements are not continuous 
and non-apparent (vide Gale on Easement, 
p. 124). Now a right of way is neither 
continuous nor always an apparent ease- 
ment, and hence would not ‘ordinarily 
come under the rule. Exception is no doubt 
made in certain cases, where there is a 
‘formed road’ existing over one part of the 
tenement for the apparent use of another 
portion or there is ‘some permanence in 
the adaptation of the tenement’ from which 
continuity may be inferred, but barring 
these exceptions, an ordinary right of way 
would not pass on severance unless language 
is used by the grantor to create a fresh 
easement; Ram Narain Shaha v. Kamala 
Kanta Shaha (1) and Worthington v. Gimson 
(2) and Gale on Easements, p. 165. 


In the present case none of these excep- 
tional circumstances are present and it is 
not therefore possible to hold that tha de- 
fendant acquired by implied grant a right 
of passage over the disputed land, when 
there was a severance of the tenement by 
execution of the kobalı in favour of her 
predecessor. The appellant has, however, 
sought to support the decision on the 
ground that there is a grant by implica- 
tion of a right of passage by the con- 
veyance itself whica was executed by 
Chandra Kumar, the predecessor of plain- 
tiffs Nos. 3 and 4 in favour of Suraoala, 
the predecessor of the present defendant. 
When Obundra Kumar sold Dag No. 5738 
to Surabala, the north boundary was des- 
cribed as a common passage. The same 
description occurs in Surabala’s kobala 
in favour of the defendant, and the plaus 
attached to both the conveyances depict 
the portion as a common passag: It is 
not described as ijmali land of the vendor 
nor even a common passage of the vendor 
and his co-sharers, but is described and 
held out to be a common passage gener- 
ally and shown to be such in the plan 
annexed to theconveyance. In such cases 
a grant may be presumed on principle 
akin to estoppel, which is recognized in 
many cases Of which the cases in Robert v, 
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Karr (3) and Espley v. Wilkes (4) may 
be taken as instances. In the first of these 
cases, Pratt had released to Compigne 
a piece of land described as abutting ona 
new road on Pratt’s own soil. “In the 
wider part, the land abutted on the road, 
but in the narrower part a strip of Pratt's 
land intervened, which he said he intended 
to reserve. It was held by Mansfield, O. J. 
that the grantcr could not prevent the 
lessee or his assignees from coming out 
into the road over thisland. As the lessor 
said that the land abutted on the road, he 
could not te allowed tosay that the land 


. On which it abutted was not the road. In 


the other case, the land conveyed by a 
lease was described as being bounded on 
the east and north by newly made streets, 
and the plan also showed the same thing. 
It was held that even if no public street 
had been made, the Jessee was entitled to 
a right of way over ihe places where the 
streets were indicated. The Madras High 
Court -has applied this principle in 
Kuppakkai v. Mathan Chettiar (5). In my 
opinion the defendant is entitled to 
invoke this principle and say that as the 
northern boundary was specifically des- 
cribed as a common passage in the 
conveyance as well as the plan, the grantor 
cculd xot derogate from this position 
and say that it was a passage meant 
for the vendor alone, and not for the vendee. 
I think, therefore, that a grant could be 
presumed for the description of the abuttals 
contained in the conveyance. The cross- 
objecticn thus fails. The question that now 
arises is as to what is the extent of the right 
of passage that is given by the vendor, 
and for what purposes can the vendee 
use it. < 

Mr. De who appears for the appellant 
does not press the point found against his 
client by the Ccurt cf Appeal below that he 
cannot use the land for discharge of water, 
but he centends that he can useitas a 
passage for his mehtors who might have 
egress and ingress over the land for the 
purpose of cleansing his privy. As the 
right is not based on prescription, no ques- 
tion of accustomed user ordinarily arises 
and the extent of the right has got to be 
gathered frcm the language of the docu- 
ment, as well as from the surrounding 
circumstances of the case. As has been 


‘said already, the strip of land -was des- 


(3) (1809) 1 Taunt 495; 10 R R 502; 197 E R 926. 
(4) (1872) 7 Ex, 298; 41 L J Ex.241; 26 L T 918. 


(5) 47 W L J 477; t2 Ind, Oas, 430;A IR 1924 
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cribed as a common passage. The descrip* 
tion was with reference to the clause in 
the partition deed gf 1883, where this 
passage was set apart for going to and 
coming from the sadar bati and garden 
which presumably stood at that time on 
both sides of this passage. It was for 
this purpose that the common passage was 
set apart, and the intention of Chandra 
Kumar could not have been anything else 
but to concede to his vendee a right of 
passage of exactly similar, nature, which . 
he and his cossharers were exercising in 
their own property. No evidence has been 
adduced to show that the strip was ever 
used as apassage for mehiors, and 1 don’t 
think that the defendant can use it for that 
purpose, unless it were absolutely necessary 
ior him to do so, and for which there is no 
proof in the present cuse. It appears from 
the map that the defendant has set apart 
a strip of land in the west of his Dag for 
the passage- cf his mehtors, and this 
northern strip is not even convenient for 
egress and ingress of mehtors it being 
unconnected with any public rcad either on 
the east oron the west. Mr. De contends 
that aright of passage must in general in- 
clude a right to use it for all ordinary 
hcusehold purposes and for the passage of 
mehtors among the rest. and relies on the 
observaticn of Wilson, J. in Chunder 
Coomar Mookerji v. Koylash Chunder Sett 
(6), at p. 674*. He also cites the decision 
of the Bombay High Court in Manek 
Lal Hari Lal v. Manek Lal Gordhan (7). 
When there is an express grant by general 
words, a passage might include aright of 
way for scavengers and sweepers, parti- 
cularly if the grant is in connection with 
a building. 

In both the cases mentioned above 
there was evidence of the pathway being 
used by mehtors for a considerable time 
past, and in the Calcutta case, as all the 
plots were fcund tc be landlocked but for 
the lane, the mehtor passage could be 
justified as an easement of necessity. In 
the present case, a grant has tobe pre- 
sumed from the description of the northern 
boundary in the conveyance which 
mentions the same to be a common passage. 
The extent and purpose of tbe passage 
were defined in the partition deed of 1883 
as mentioned before, and as there is no 
evidence of such user at any time past, I 


(6) 7 O 665. 

(7) 57 B 186; 141 Ind. Cas. 686; A IR 1932 Bom. 
574; 34 Bom. L R 1150, 

*Page of 7 C.—[ Ed]. 
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am unable to hold that the defendant can 
use the land ag a pathway for mehtors. I 
am rather inclined to take the view 
adopted by the Bombay High Court in 
Chintamani v. Ratanji (8), that it is certain- 
ly not generally incidental to a right of way 
that a sweeper carrying night-soil should use 
“it, for such a person is not one of the normal 
class of servants of a household in this 
country. Jn my opinion both the appeal 
and the cross-objection fail and are dismiss 
ed. No order qs to costs. 
D. Appeal dismissed. 


“(BY AIR 1920 Bom, 233; 59 Ind, Cas, 426; 22 Bom 
LR 1131. 
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A temple isnct a money-lending concern, and there- 
foie for a trustee to divert its funds out of the usual 
course of business into such channels is not the kind 
of act which can be protected under s.13, Trusts Act. 
This is especially so when the money is loaned to the 
trustee's son-in-law. [p. 59, col. 2.] 

Care to be applied to a temporary investment 
of capital can be no less than that which the Trusta 
Act requires for an investment of current expenditure 
not immediately wanted,and so an omission to apply 
the same standard of care would amount to the kind 
ee contemplated by s. 45, [p. 59, col. 2; }. 60, 
col. 1. 

Section 12 (4) of the O. P. Tenancy Act, prohibits 
registration of documents which purport to contra- 
-vene the provisions of that section, Transfers except 
those mentioned later on in the section are prohibited. 
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Where a deed is a settlement of a dispute between two 
persons each of whom claimed a right to the holding 
of a deceased tenant, one of them merely stating that 
for valuable consideration she gives up her claim 
the deed blots out her interest but does not neces- 
sarily convey any title to the other party. There is, 
consequently, no transfer of title and therefore no 
contravention of s.12. It follows, therefore, that the 
document of this nature can be rightly admitted to 
registration. [p. 61, col. 2; p, 62, col. 1.] Reais 

An occupancy tenant executed a deed of relinquish- 
ment infavourof the landlord temple. The tenant 
was one of the panchas and therefore, would prima 
facie have had authority to hold the deed on behalf 
of the Committee till they were in a position to con- 
sider the matter: 

Held, that in the circumstances, that amounted to a 
sufficient delivery of the deed. Therefore the pro- 
visions of s. 69, O. P. Tenancy Act, were satisfied. [p. 
64, col. 1.) 

The doctrine of lis pendens as given in s.52 of the 
Transfer of Property Act, is no more than this, that 
any dealing with the property in suit bya party 
thereto cannot affect the rights of any other party. 
Where the Court dismisses an application for 
leave tosue in forma pauperis in reepect of cer- 
tain property, no rights with respect to this property 
arise in his aon ie Ko Pi order. ‘Therefore, 
s. 52 cannot apply. (p. 64, col. 1. 

It is aa aa A that the property followed should 
be identical property in respect of which a breach of 
trust hasbeen committed. It can be anything into 
which the original property has been converted in 
whatever form the conversion may have taken, pro- 
vided, of course, the one can be clearly and definitely 
eonnected with the other. But under s. 10, Limitation 
Act whatever the form the original property may 
have taken, it is essential that it should bein the 
hands of the person sued. New Fleming Spinning 
and Weaving Co., Ltd. v. Kessowji Naik (2), referred 
to. [p. 60, col. 2.5 

Article 98, Limitation Act, deals with the loss 
occasioned by a breach of tiust. If the original act 
constituted a breach of trust, then the act of abstract- 
ing the money from the trust estate and handing it 
over to another at once occasions a loss to the estate 
and gives rise to an immediate cause of action 
agaiust the trustee forthe breach. Article 98 does no 
more than carry this liability on to his estate after 
his death. It does not contemplate any different 
cause Of action, [p. 61, col. 1.] 

A trustee committed a breach of trust. A suit was 
brought against his daughter, for the breach. She 
herself was not atrustee She had not committed any 
wrongful act. The defalcated money was not in her 
possession. There was nothing in her hands which 
could be said to represent it : . 

Held, that Art. 98, Limitation Act, applied. The 
suit against her was clearly one to make good the 
loss occasioned by her father's breach of trust out of 
his general estate. 

Where the parties to the transaction uphold the 
passing of consideration, no stranger can complain of 
the want or inadequacy of the consideration, Achal 
Ram v. Kazim Husain Khan (6), referred to. [p. 
63, col. 2.) 


F.C. A. frcm the decree of the Court of 
the Secend sub-Judge, First Class, Saugor, 
dated September 40, 1932, in Civil Suit 
No. 65 of 1931. 

Messrs, R. N. Pachye and W.B. Pendhar- 
kar, for the Appellant. 
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Mr. D. N. Chaudhuri, R. Bi, for the Res- 
pondents. 

dJudgment.—This appeal arises ouf of 
a suit by the trustees of a temple, Shrideo 
Radha Ballabhji, on the strength of a 
bond dated May 4, 1924, and for the re- 
covery ofa grain debt. We are not con- 
cerned with the latter in this appeal and so 
need only consider the position with res- 
pect to the former. There is also an alter- 
native prayer for possession of the occu- 
pancy and absolute cccupancy fields men- 
tioned inthe plaint. We shall deal with 
this alternative claim later when we dispose 
of the crogs-objection. 

One Seth Jagannath Prasad constructed 
the plaintiff temple and on November 20, 
1911, executed a deed of gift (Ex. P-16) 
in favour of the temple and at the same 
time constituted a body of trustees he 
himself being one of them. Among the 
property gifted was a sum of Rs. 2,000. 
Soon after the gift, namely on April 22, 
1912, he loaned this money to the third 
and fourth defendants, the third defend- 
ant being his son-in-law. The plaintiffs’ 
case is that this was done without the 
sanction of the trustees and on his own 
responsibility and that it constituted a 
breach of trust. They state that Jagan- 
nath was only the treasurer of the temple 
funds and had no authority to loan out 
money in this way without the sanction of 
the other trustees, He wasnot the manag- 
ing trustee. 

There appear to have been acknowledg- 
ments of this loan, two of which are on 
«May 11, 1918, and on May 8, 1921, and then 
finally the bond in suit (Ex. Pl) was exe- 
cuted as a further renewal on May 4, 
1924, for Rs. 3,237. 
the temple and the decree now under 
appealis in respect of this debt. The 
appellant, who is the first defendant in the 
case, is involved in this way: Seth 
Jagannath died on January 15, 1927,leaving 
two daughters of whom the appellant is 
one, The other is now dead and need not 
detain us any further. On Jagannath’s 
death the whole of his property was 
taken possession of by the second defend- 
ant who claimed a right to it under a 
will executed by Jagannath. But this was 
later declared to be invalid by the Court 
of the Judicial Commissioner on December 
14, 1929, and so eventually the first de- 
fendant obtained possession of the entire 
estate and still has it. 

The plaintiffs say that they will not be 
able to recover this debt from the third 
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and fourth defendants and so claim a right 
to proceed against Jagannath's estate in 
the hands of his heir, the frst defendant, 
because of this breach ôf trust. The lower 
Court accepted this, position and included 
the first defendant in the decree. It is 
against this decision that the present 
appeal has been filed. 

The appellant’s case as placed before 
us consists of three parts: (1) that her 
father Jagannath never advanced this loan 
to the third and fourth defendants and 
that it was advanced by another person 
known as Jagannath Kataria that if he did, 
it was with the consent and sanction 
of the panchas, and (3) that in any case 
his action would not constitute a breach 
of trust because it was a reasonable and - 
diligent act within the meaning of s. 15 of 
the Indian Trusts Act. 

As regards the third of these positions, 
it was never pleaded, and the appellant's ` 
plea as regards the other two is ambiguous. 
What she said was this; 

“The part of para. 15 of the plaint to the effect 
that Jagannath Prasad had dealings with defend- 
ants Nos. 3 and 4 without the consent of the 
trustees is denied.” 

This was in reply to the plaintiffs’ 
allegations which were couched in the fol- 
lowing terms: 

“The plaintiff temple is entitled to recover the 

amount from theestate of Jagannath Prasad be- 
cause the deceased Jagannath Prasad had advanced 
this loan to his real relatives on his own res- 
ponsibility without consulting and withont the 
consent of the panchasin committee, which (trans- 
action) is not binding on the plaintiff temple”, 
_It is impossible to determine from tbis 
pleading of the appellant whether she 
intended totraverse the averment that 
Jagannath had advanced the loan, or 
merely theone that he had done so on 
his own responsibility without the consent 
of the trastees. However, we will assume 
for the purposes of this appeal that she 
intended to combat both poiuts. 

The claim against the first defendant 
being one in respect of a breach of trust, 
the burden is undoudbtedly on the plaint- 
iffs to establish tha breach. They have, 
therefore, to prove both that Jagannath 
actually advanced this money to the third 
and fourth defendants out of the trust 
fundsin his possession and also that he 
did this without authority. 

That the advance was made to these two 
defendants out of trust funds is beyond 
doubt, and it isthe case of both sides. 
Exhibit P-15 is a copy of the minutes of 
the proceedings of the trustees. The third 
resolution dated June 22, 1912, runs thus: 
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“Munim Nandkishore and Pan: Jagannathji have 
advanced Rs. 2,000 on interest on their own res- 
ponsibility.” 

Rampratab (1 D. W. No. 1), who is the 
husband. of the first defendant, says that 
the money was lent to him by one Jagan- 
nath Kataria who was a Brahmin and not 
by Jagannath Mahesri, the father of the 
first defendant and the father-in law of 
the witness, He also admits that the 
transaction referred to in the resolution 
was in respect ofthe Rs. 2,000 loaned to 
him and says that the Jagannath referred 
to in that resolution is the Brahmin Jagan- 
nath Kataria, : 


As against this there is P. W. No. 6, 
` Ramkrishnarao, whois a member of the 
trust committee. He says that he knows 
nothing personally about this loan but 
that he.does know that Jagannath Kataria 
had nothing to do with the temple finances 
whereas Jagannath Mahesri had. If he is 
to be believed, then of course the Jagan- 
nath referred to in the resolution of 
which Ex. P-15 is a copy must have been 
Jagannath Mahesri and not Jagannath 
Kataria Plaintiff Witness No. 2 ig 
another trustee and is also the president 
of the temple committee. He also states 
that the trust funds used to remain in the 
hands of Jagannath Mahesri. It is true 
he refers in his cross-examination to the 
Jagannath mentioned in the resolution we 
have quoted-as Pandit Jagannath, but 
that we gather from the general tenor of 
his deposition was a slip. He was referring 
to the resolution in question and at a 
casual glance must have interpreted the 
letter Pan. which precedes the word Jagan- 
nath as Pandit. 

The question then resolves 
this: Which of these two sets of witnesses 
ig to be believed? Plaintiff Witness 
No. 6 is not any too reliable because he 
states that the trustees did not know of 
the loan until the year 1928. It is 
impossible to believe that statement in 
the face of the resolution Ex. P-15. But 
this much is clear from the two plaintiffs’ 
Witnesses whom we have cited:. both are 
emphatic that Jagannath Mahesri was the 
one who handled the temple funds and that 
the other Jagannath had nothing to do 
with them. 

It is evident from P. W. No 2, Dinanath, 
and P. W.No. 4, Fatehchand, that the 
account books of the temple were all in 
- the possession of Jagannath and used, in 
his life-time, to be written and keptin 
his shop. In fact it is clear from the 


itself into 
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evidence that no separate set of accout 
books was maintained in respect of the 
temple funds. Jagannath merely had a 
khata in his own books referring to the 
temple finances. It is clearthen that the 
books are with the defendants and that 
they have not produced them. All that 
they have produced are certain books 
showing that interest was paid in respect 
of this loan tothe temple ‘The books of 
the year 1912 when the money was advanced 
are not here. 

The third defendant (D. W. No. 1), who 
is the husband of the first defendant, 
states that the item with respect to this 
loan is credited in his account books of 
grain. He admits that those books are 
with him and adds that he doesnot know 
whose hasthe is written in them. We are 
clear that the matter could easily have been 
established beyond doubt if these books 
had been produced. On the whole, in 
view of the defendants’ conductin not 
producing these books, we believe the 
plaintiffs’ witnesses and hold that Jagan- 
nath Mahesri advanced the loan in ques- 
tion. 

The next question is whether his action 
amounted to breach of trust. It was argued 
that it didnot, because Seth Jagannath 
acted as carefully as°a man of ordinary 
prudence would have acted in the conduct 
of his own affairs. Protection was, there- 
fore, claimed forhis action under s. 15 
of the Indian Trusts Act. With respect 
to that, it is enough to say that the 
temple is not a money-lending concern, 
and, therefore, for a trustee .to divert its 
funds out of the usual course of business 
into such channels isnot the kind of act 
which can be protected under that section. 
This is especially so when the money is 
loaned to the trustee’s son-in-law. 

Apart from that, s. 20 deals with the 
only way in which trust money can be 
temporarily or permanently invested in the. 
absence of any express direction in the 
instrument of trust. Thisis certainly not 
one of those ways. 

It was argued that s. £0 applies only 
to temporary investmants cf money which 
are intended for current expenditure and 
not to moneys donated for capital purpcses. 
If that is correct, then all weneed say 
is that the care to be applied to a terapo- 
Yary investment of capital ean be no 
less than that which the Act requires 
for an investment of current expenditure 
not immediately wanted, and so an omis- 
sion to apply the same standard of care 
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would amount to the kind of neglect con- 
templated by s. 15. 

But there is a much greater obstacle than 
this. Section 54 definitely prohibits the 
investment of money on the personal 
security of a cc-trustee. Jagannath and 
the third defendant were both trustees, 
and asthe loan of money by one trustee 
to the other on the latter's personal 
securily is definitely prohibited under the 
Act, it is clear that there was a breach 
of trust. 

The next question we have to deter- 
mine is whether the euit is within limi- 
tation. The cause of action against tke 
first defendant is, as we have said, in 
respect of a breach of trust committed by 
her father. She herself was not a trustee, 
and she has not committed any wrong 
act: also the defalcated money is not in 
her possession; nor is there anything else 
in her hands which can be said to repre- 
sent it. Therefore the suit against her 
is clearly one to make gocd the loes oc- 
casioned by Jagannath’s breach of trust 
out of his general estate. To such a suit 
Art. 98 of the Limitation Act, would, in our 
opinion, apply. 

The only other possibility iss. 10, and of 
course we agree that Art. 98 cannot apply 
if s. 10 does. Section 10 applies to cases 
for the recovery of defalcated property or 
its proceeds from the hands of the persons 
mentioned in that section. This is what 
their Lordships of the Privy Council 
decided in Balwant Rao v. Puran Mal (1). 
Ib is, in our opinion, essential that the 
actual property or something into which 
it has been converted should be in the 
hands of the person sued. This view is 
in accordance with the decision in 
The New Fleming Spinning and Weaving 
Co., Ltd. v. Kessowji Naik (2). The pro- 
perty in question here is not in the 
hands of the person sued, and as we have 
said, there is nothing else which can be 
said to represent it in her hands either. 
Consequently, in our opinion, s. 10 cannot 
apply. 3 

The expression used in that section “for 
the purpose of following such property” 
has been explained in Sethu v. Subramanya 
(3), and the only persons in whose hands 
it can be followed are shown there. They 
are: a person to whom the trustee has 
parted with the property not for value, or 
an assignee not for value, or the trustee 


(1) 6A lat p 9; 10 IA 90; 4 Sar. 435 (P 0) 
(2) 9 B.373 at p 379. 
(3) 11 M 274 at p 279, 
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himself when he has converted the trust 
property into other property held in his 
own name. ore 

Since the money in question has not been 
converted into any* porion of Jagannath’s 
estate or in any way mixed up with his 
own money, it cannot be said to hava 
been in his haads during his life-time 
or in those of his legal representatives 
after his death. 

Counsel for the plaintiffe-respondents 
relied on U. N. Mitra’s Law, of Limitation 
and Prescription, Volume II, page 821 
(6th edition), on Sethu v. Subramanya (3) 
which we have just quoted, on Bhurabhat 
v. Bai Ruxmani (4) and on Chintaman 
Ravji v. Khanderao Pandurang (5). He 
argued that the old view that only pro- 
perty in specie could be followed is no 
longer law. That, of ccurse, is indisputable. 
It is not necessary that the property fol- 
lowed should be the identical property in 
respect of whicha breach of trust has 
been committed, that is tosay,in the pre- 
sent case, the identical coins handed over 
to the third and fourth defendants. Itcan 
be anything into which the original pro- 
perty has been converted whatever form 
the conversion may have taken provided 
of course the one can be clearly and defi- 
nitely connected with the other. But 
under s. 10, whatever the form the origi- 
nal property may have taken, it is essential 
that it should be in the hands of- the person 
sued. 

I. L. R. 32 Bom. loc. cit., and 11 Mad. loc. 
cit., were both cases of misappropriation 
either by the trustee himself or by one of 
his legal representatives. In the Bombay 
case the judgment of Heaton, J., at p. 403* 
makes it quite clear that the property then 
in suit was trust money which hud be- 
come merged in the trustee’s own property 
NAN Consequently, of course s. 10 ap- 
plied. The other Bombay case i3 notin 
point. No case has been cited in which 
a person who had not got the money or 
its proceedsin his hands has been sued 
under s. 10. 

We are clear then that Art. 98 applies. 
But with respect to this, it was then 
argued thatthe money now in suit had 
been putinto Jagannath’s hands for a 
specific purpose, namely to invest it on 
behalf of the temple: that consequently 
these was no breach of trust in 1912, 

(4) 32 B394 at p 400; 10 Bom. L R 540. 

(5) 52 B184 at p 187; 107 Ind. Oas. 705; A I R 1928 
Bom. 58; 30 Bom. L R 45, RY 

*Page of 32 B—[Hd ] 
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“and that the breach did not commence till 
1929 when he: wrongly gave a renewal 
of the bond. Whis.casewas not pleaded, 
and it involves a complete change of front. 
In our opinion, para. 3, of the plaint to 
which we were referred does not cover it. 
All that the plaintiffs state there is that 
- Jagannath was the treasurer and not that 
he was the managing trustee. 

It is true the lower Court has taken this 
view apparently in view of Ex. P-15, but 
we can find no justification for it, and so 


need not consider the matter further. It- 


- is enough to say that, if Jagannath's 
original act was a prudentone, done with 
authority aS manager, then his action in 
subsequently renewing the loan in the 
ordinary course of business would prima 
facie also be prudent. There is nothing 
to indicate that he knew, at the time of 
the third defendant’s impending insolvency 
or of his straitened circumstances. 

The last contention with respect to Art. 98 
was that under it the cause of action does not 
accrue until the Joss has resulted if that 


- is later than the date of the trustee's death. ` 


It was argued that there was no Joss to 
the trust estate in this case tillit became 
known quite recently that themoney was 
irrecoverable from the third defendant. 
This also we areunable to accept, 

Article 98 deals with-the loss occasioned 
-by a breach of trust. If the original act 
constituted a breach of -trust, then the 
act of abstracting the money from; the 
- trust estate and handing it over ‘to the 
‘third defendant at once occasioned a loss 
‘tothe estate and gave rise toan imme 
-diate cause of action against Jagannath 
for the breach. Article 98 does no more 
than carry this liability on to his estate 
after his death. It does not contemplate 
any different cause of action. 

Asa matter of fact, in the view which 
‘we take in the cross-obiecticn, it is clear 
that the loss has now: been made good; 
but so far as the appeal is concerned, 
acting onthe assumption that there has 
been a loss and that it is still outstanding, 
the suit is clearly beyond time. There- 
fore, the decree against the first defend- 
ant in respect of the money claimed will 
have to be set aside. 

Turning now to the cross-objection: that 
relates to the occupancy and absolute occu- 
pancy fieldsjin suit. Under the gift by Jagan- 
nath to the plaintiff temple, the temple 
became the malguzar of these lands and 
Jagannath the tenant. On his death, the 
second defendant took possessjon under a 
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will. This will was, as we have said, subse- 
quently invalidated but in the. meanwhile, 
it was a powerful weapon in his hands 
which he. utilised to the utmost. He 
obtained a deed of relinquishment from 
Jagannath’s daughter, the first defendant, 
on March 3, 1927. It is contained in 
Ex. P-14. The document is executed for 
consideration, and prima facie operates to 
blot out all the first defendant's rights to 
the estate except to the extent of the con- 
sideration mentioned therein. 

The second defendant continued in 
possession for over two years and was 
accepted as tenant by the landlord temple. 
Whilst still in possession he surrendered 
these fields by a registered document 
(Ex. P-2) dated January 21, 1930. His 
title consequently determined from that 
date. After this on November 21, 1930, 
the first defendant again obtained pos- 
session, but her title had, by that time, 
become extinguished, and so her possession 
was of no avail as againstthe landlord in 
this suit. 

It was first argued that the plaintiffs 
did not rely on the deed of relinquish- 
ment (Ex. P-14) as-a part of their title, 
It is true they did not set it ont in the 
plaint, but the position was clarified in 
the subsequent pleadings. Itis set out in 


“para. 3 of the plaintiffs’ rejoinder dated 


March 31, 1932. It was also argued that 


. the deed of relinquishment does not relate 


to these lands:. but that is an impossible 
contention in view of the express mention 
of these fields in the document at the end 
where the property comprised in it is set 
forth. . 

The next contention was that a document 
of this kind could not be admitted to 
registration under the Central Provinces 
Tenancy Act and consequently thatit was 
invalid to extinguish the first defendant's 
rights. This again, in our opinion, is 
incorrect. Section 12 (4) of the O.P. 
Tenancy Act prohibits registration of 
documents which purport to contravene 
the provisions of that section. When we 
turn to the body of the section, we find 
that transfers except those mentioned 
later on in the section are prohibited. 
Exhibit P-14 isnot a transfer. It is the 
settlement of a dispute between two persons 
who each claimed a right to the holding 
of a deceased tenant. One of them 
merely states that for valuable considera- 
tion she gives up her claim, That blots 
out her interest but does not necessarily 
convey any title to the other party. There 
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is, consequently, no transfer of title and 
therefore no contravention of s. 12. It fol- 
lows, the document was rightly admitted 
to registration 

The real contention in this behalf is 
that the surrender was lis pendens and 
so cannot affect the first defendant's rights. 
On January 10, 1929, the first defendant 
filed an application for leave to institute a 
suitin forma pauperis in respect of these 
tenancy lands. The application was sub- 
sequently dismissed at the applicant's 
own request. It is argued that the filing 
of this application amounted to an in- 
stitution of the suit, even though it was 
subsequently dismissed. We need not 
enter into that here. The doctrine of lis 
pendens is given in s. 52 of the Transfer 
of Property Act. Itis no-more than this, 
that any dealing with the property in suit 
_ by a party thereto cannot affect the rights 
of any other party “under the decree or 
order which might be made therein.” The 
order in the present suit is one dismiss- 
ing the application. Therefore no rights 
with respect to this property arise in the 
first defendant's favour out of this order. 
Tt is clear then thats. 52 cannot apply. 


Moreover, this assumes that the 

proceedings terminated in her favour and 
. that the compromise gave her all the 
rights tothe land which shé was claim- 
ing in that suit. All we have on this 
point in Ex. P-6 acopy of a compromise 
petition in another case, Civil Suit No. 3 
- of 1930, the case which the first defend- 

ant had instituted to-have the will set aside 
and possession of Jagannath’s estate hand- 
ed over to her. It shows that the parties 
compromised by dividing the estate bet- 
ween them. A footenote to the petition 
states that another suit (the pauper suit) 
for possession of land is pending and that 
the land in ‘the suit’ has not been parti- 
tioned according to the compromise peti- 
tion, and then the note concludes: 

“When we arrive ata partition regarding these 
lands, then we will filea deed of compromise in 
that Court.” 

The official translation of this passage 
_is incorrect. We have reproduced the 
true version above. So it is clear that 
this compromise did not affect the lands 
.in the pauper suit. 


Then we have Ex. P-9 a copy of the Order 
Sheet in the pauper case. It runs thus: 

“January 29, 1931. Parties absent. Mr. Pachol is 
(sic) Pleader for applicant files an application 
stating that the case has been compromised out of 
Court. Hence this application is dismissed.” 
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It is of course impossible to determine 
from this waat the termsof the compro- 
mise were, whether it affected the property 
in dispute in those proceedings, or indeed 
whether there was a compromise. The 
other side.was abseot, and all that we 
have is a one-sided statement on behalf 
of the applicant alone un-accompanied 
by any petition or affidavit. The state- 
ment may or may not have been true, 
but it is no proof of the fact that the 
compromise related tothe property which 
forms the subject-matter. of this cross- 
objection, and that under it, the second 
defendant admitted the first defendant's 
claim and agreed to hand over possession 
of the tenancy lands to her. 

The appellant asks us to infer these 
facts from Ex. D-14 coupled with the 
evidence of the third defendant (1 
D. W. No. 1.) So far as Ex. D-14 is con- 
cerned, it is merely a receipt acknowledg- 
ing possession of “the movable and im- 
movable property which has been given 
by mutual settlement.........according to 
sulahnama.” Itis perfectly general and 
does not specify the property which has 
been handed over. Now, as we have said, 
there is evidence of only one deed of 
compromise, and if the present story is 
correct, there must have been two com- 
promises. The reference to the sulahnama 
in the singular therefore negatives the 
present contention; that is to say, this 
receipt cannot refer to the tenancy lands. 

We.-turn next to the evidence of the third 
defendant. He swears tbat the receipt 
included in the tenancy lands; but -he 
also says that “the suit was dismissed 
after compromise and delivery of posses- 
sion.” But in cross-examination he says 
that the sulahnama mentioned in it refers 
to the sulahnama filed in Oourt. Now, 
as we know, the only sulahnama which 
was filed in Court expressly excluded these 
lands. As regards these fields, the wit- 
ness is forced to admit that no sulahnama 
was filed and that the matter was privately 
settled. He bases his statement merely 
on Ex. D-14. As we Have shown, Hx. D-14 
standing alone leads to no such inference. 
The witnesse’s statements are unsatisfactory 
and we cannot believe that he is speak- 
ing about facts within his knowledge. For 
instance, the reason he gives for the 
omission of his wife to file a sulahnama 
in respect of the pauper suit is that “the 
land was not divided and compromise 
could not be filed.” The receipt is dated 
November 21, 1930, and the pauper ap- 
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plication was not dismissed till January 
29, 1931. If the witness's story that 
Ex. D-14 included the tenancy lands is 
true, then not only had a division been 
effected but possession had also been 
delivered in pursuance of it. Therefore 
it is abundantly evident that the witness 
is guessing violently and not depos- 
ing about a compromise which 
effected in his presence and to his know- 
ledge. If that is so, then we are in as good 
a position as he isto make deductions 
from the known facts. As we have said, 
they do not establish a second compromise 
of the kind pleaded by the defendants. 

As a matter of fact, the second com- 
promise may well have been this: Both 
parties knew that a large sum was pay- 
able out of the estate to the temple, also 
that rent was in arrears. So they may 
well have agreed amongst themselves to 
allow the second defendant to surrender 
the tenancy lands and thus to satisfy the 
sums payable out ofthe estate. Of course 
this is conjecture, but there is no reason 
why the compromise should not have taken 
this shape rather than the other, and there- 
fore, inthe aksence of proof about the 
other, we cannot assume that it took the 
form which the defendent-appellant now 
says it did. 


Another consideration also leads us to 
this conclusicn. A compromise usually 
means_that each party is to get something 
out of it and give up something. As far 
‘a8 we can, gather, the first defendant is 
“said to have obtained all the tenancy lands 
for which she was then suing. Of course 
if it was a part of the first compromise 
which was filed in Court, that might be 
understandable. But the petition states 
expressly that it was not and that a separate 
compromise had yet to be effected with 
respect to ithe tenancy lands. We are 
therefore of opinion that the first defend- 
ant did not obtain possession under Ex. 
D. 14 and that there is no proof that her 
present possession of these fields was 
obtained in pursuance of a compromise of 
the pauper suit instituted by her, assum- 
ing of course that the mere filing of the 
application amounted to an institution of 
a suit. Therefore on all hands the deed 
of surrender effected by the second ` de- 
fendant is not affected by the doctrine of 
lis pendens. 


Now, as we have said, the first defend- 
. ant did not obtain possession of the fields 
on her father’s death. Even onithe defende 


was. 
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ants own case she did not get possession 
til] November 21, 1930, more than two 
years later, and there is no proof that 
her subsequent possession related to her 
suit. In the interval she had not paid 
any rent. On the contrary the landlord 
had been accepting rent from the second 
defendant. Therefore her rights had been 
long extinguished when she subsequently 
obtained possession. 

The deed of surrender (Ex. P-2) has been 
attached on the ground that it was a 
sham transaction. The appellant's case 
is that it was a unilateral act on the 
part of the second defendant for which 
there was no consideration, and that it 
was not only never accepted by the temple 
trustees but they did not even know 
about it. Now we find that the deed has 
been registered and attested by two 
witnesses, and we also find that the second 
defendant still supports it in this case. 
We further find that P. W. No. 9, Gauri- 
shankar, the secretary of the panch com- 
mittee, says that he assented to it. On 
the face of it then the transaction bears 
all the indicia of genuineness. Whatthen 
was the object of the second defendant in 
behaving in this strange fashion—strange 
only if the surrender was a sham, but 
understandable if it was not ? No explana- 
tion has been offered and as people do 
not act like this without scme definite 
object in view, we are unable to believe 
that the deed was never intended tobe 
given effect to. We find that the transac- 
tion was a Teal and genuine one. This 
is especially so, as Ex. P-2, the deed of 
surrender, recites that it was effected to 
satisfy the amount of Rs. 5,300 due on 
Ex. P-1, the bondon which the present 
suit is founded and which we have dis- 
cussed at length when dealing with the 
appeal. 


Then as regards the acceptance of the 
surrender on behalf of the temple, there 
can be no doubt that P. W. No. 9, Gauri- 
shankar, purported to act on behalf of 
the temple, and even if his act was 
unauthorised at the time, it has subse- 
quently been ratified: the institution of 
the suit in itself is a sufficient ratification. 

As regards consideration since the parties 
to the transaction uphold it, no stranger 
can complain of the want or inadequacy 
of the consideration. 

Achal Ram v. Kazim Husain Khan (6) 


(6) 27 A 271 at p. 289;321 A 113; 8 O O 155; 8 Sar, 
172(P O). : : 
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but apart from that the recitals in the 
deed indicate its presence. Exhibit Pl, 
the bond, is genuine, so Rs. 5,300 at 
least of the consideration is obvious. Then 
it is not denied that rent was in abeyance. 
So even if the vortion relating to the 
grain remains unproved, the bulk of the 
‘consideration has been amply established. 

The deed was also attacked on the 
ground that it had not been delivered to 
the trustees and so could not effect a 
surrender under s 89 of the C. P. Tenancy 
Act. But in the present case, we know 
that the second defendant was one of the 
panchas and therefore would prima facie 
have had authority to hold the: deed on 
behalf of the committee till they were in 
a position to consider the matter. This 
is the explanation given in the plaint as 
well as by the second defendant in his 
“written statement. In the circumstances, 
that amounted to a sufficient delivery of 
the deed. Therefore the provisions of s. 89 
are satisfied. ; l 

The learned Judge of the lower Oourt 
has dealt with this matter somewhat per- 
functorily. The only reasons he gives 
| for holding that the surrender was a sham 
transaction is that the deed was for grossly 
inadequate consideration. He has not 
explained how he arrives at this conclusion. 
As we have shown, even if we ignore the 


grain debt, still there was valuable con- . 


. Sideration for the transaction, and as the 
Parties to it uphold it, it is not the concern 
` of a stranger to complain of the inadequacy 
: of the consideration. . The only other reason 
“that he gives is that the will had already 
“been declared invalid when the surrender 
was made. There was undoubtedly a 
large sum payable out of Jagannath’s 
estate to the temple and the first defend- 
ant had already executed a deed of re- 
linquishment giving up all claim to the 
tenancy lands. Therefore, as we have 
said, a part of the agreement between 
them with respect to the tenancy lands 
may well have been that the second de- 
fendant who was in possession of them 
should - surrender them to the temple in 
satisfaction of the debts which were pay- 
able out of the estate. These are the 
only two -reasons which the learned Judge 
gives for his conclusion. We are unable 
to agree with the finding and hold that 
the transaction was a genuine one. 

If then this transaction is upheld, it 
operates as a satisfaction: of the debts 
due to the temple in respect of Jagan- 
nath’s breach of trust. Therefore what- 
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ever cause of action the trustees may 
once have had against him was extin- 
guished by this acceptancesof the tenancy 
lands. The plaintiffs, as we have’ said, 
sued, in the alternative. They asked 
primarily for possession and in the alter- 
native for the money. Since we find that 
their claim to possession must be upheld,. 
it follows the claim to the money must 
go. The plaintiffs cannot have both A 
difficulty, however, arises because the money 
Part of the claim has been decreed against 
the second, third and fourth defendants 
who have not appealed and who have 
not been joined as respondents ip the 
present appeal although there is an ap- 
plication by the learned Counsel for the 
respondonts for joining them. But we do 
not think it necessary to do this. 

Under O. XLI, r. 33, we have’ ample 
power to set aside the decree against them 
even though they are not parties to the 
appeal. Of course noorder can be made 
to their prejudice but an order exenorat- 
ing them from liability stands on a 
different footing. We therefore think it. 
unnecessary to waste further time by 
issuing notices to them and then formally 
setting aside the order in their presence. 
Order XLI, r. 33, is, we think, designed to 
to neet just such an eventuality as this. 


. The result then is that the claim of the 
Plaintiffs for possession of the tenancy 
-landsin suit will be decreed against the 
“first defendant, andthe alternative claim 
for ‘a money decree which has been passed 
in the lower Court will be dismissed. The 
decree of the lower Oourt will be amended 
accordingly. 

As regards costs, the parties to the 
appeal will bear their own costs and the 
first defendant will pay the plaintifts’ costs 
of cross-objection. The costs of the trial 
Oourt will be paid as follows: The first 
defendant will pay the plaintiffs’ costs 
and the other defendanis will bear their 
own costs. The claim will be dismissed 
as against the second, third and fourth 
defendants. 


D. Order accordingly, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1283 of 1930 
April 9, 1936 

Tex OHAND AND Datie-Sineu, JJ. 

Hafiz MUHAMMAD SULEMAN 
AND OTHERS—PLAINTIFR#S—APPRLLANTS 

versus 

HARI RAM AND oraers—Dgrenpants— 


RESPONDENTS 

Lease—Private property attached during Mutiny of 
1857 and leased out for bazar — Assurance that 
bazar would remain for ever—Misconduct of lessee 
or requirement of land for road to entail disposses- 
sion~ Lessee entitled to remove material—Lease held 
of permanent character — Release of attached pro- 
perty to original proprietors — Proprietors, if 
derived title from Government and if bound by inter- 
mediate acts of Government —~Landlord and tenant— 
Permanent tenancy—Agreement raising rent original- 
ly fized—Permanent nature of tenancy, if changed 
—Clause that failure to pay rent would entail for- 
feiture—Tenancy, if one at will — Evidence Act (I 
of 1872), s. 63 (3)—"“Abstract translation” of copy, a 
mere summary—Held did not come under s. 63 (3)—~ 
Secondary evidence—Counterfoils — When admissible 
—Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
—Application under, to introduce new evidence in 
appeal—No reason for non-production at proper time 
— Evidence availuble on due diligence—kvidence not 
: material to point in tssue—Application should not be 
allowed. 

During the Mutiny of 1857 in September, the Military 
Governor passed a General Order “attaching” the 
immovable property of all Muhammadan residents 
of Delhi. In accordance with this order, the land in 
question was “attached”. In close proximity to this 
land, the British Military Camp had been established, 
and: after the suppression of the Mutiny, Government 
decided to construct a regular bazar in that locality, 
and for this purpose, it granted small plots of land on 
a nominal rent to intending builders. The terms of 
the grant were contained in a proclamation which 
was issued by the Superintendent of the Sadar Bazar, 
Delhi, on September 29,1358 (Ex. D-1). Some of the 
terms were: “the Government has decided that pakka 
or kacha shops should be constructed inthe abadi of 
Sadar Bazar, Camp, Delhi. It'is likely that the 
abadi shail continue for ever. If perchance the 
Sadar is removed from there or a road is required 
to be constructed, the owner of the shop, which is 
included in the road, will not get the cost of the 
shop from the Government. But owners of the shops 
shall be competent to remove their materials. Ifany 
shopkeeper is expelled fromthe Sadar Bazar on 
account of misconduct and he has some property in 
the Sadar thea such orders regarding the value of 
the said property will be passed by the Superinten- 
dent, Sadar Bazar, as he deems proper. Any person, 
who wants to sell his shop to anybody else, will not 
be allowed to do so without giving information tothe 
Government” Some of the attached properties were 
subsequently releasedtothe former proprietors who 
proved their innocence : 

Held, that the grantees of the lease were permanent 
tenants. |[p. 69, col. 2 | 

Heid, also, that the attachment was nothing less 
than appropriation of such property by Government, 
who wasthe de jure as well as the de facto owner at 
thetime when, after the restoration of peace, as an act 
of grace, it decided to “release” these properties to 
those who proved their innocence. The so-called 
“releases” of properties confiscated under the “General 
Order” were in reality nothing but re-grants, under 
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which the former proprietors derived their title from 
Government, taking only such rights as were held 
by the. Government, their assignor, ab the time and 
therefore, they were bound by all intermediate 
acts of the Government in 1espect of the property 
assigned. O. A. No.1080 0f 1868: Rai Balkishen v. 
Jasram (3) and Karim Bakhsh v. Balak Ram (4), 
relied on. [p. 70, cols, 1 & 2.] 

Where a tenancy as originally created is heritable 
and transferable, not held for a limited term and 
subject to the payment of a fixed rent, the circum- 
stance that by agreement of parties the rent original- 
ly fixed is subsequently increased is not sufficient 
to lead to an inference of a novation of contract 
resulting ina tenancy with a fresh start in all res- 
pects, so as to affect its transferable or heritable 
character. Priyanath Ghose v. Surendra Nath Das 
(5), relied on. [p. 72, cols. 1&2]. 

In a permanent tenancy, a clause to theeffect that 
failure to pay the agreed rent mightentail forfeiture 
of the tenancy does not necessarily indicate that it is 
a tenancy-at-will, |p. 74, col 1] 

Section 63, Evidence Act, is exhaustive of the mean- 
ing of ‘secondary evidence,’ and there is little doubt 
that the ‘abstract translation’ does not come within its 
terms when it does not purport to be a‘copy’ or 
even a full and complete translation of the document, 
but is merely a summary of its terms prepared for 
reference at the hearing of the appeal in the partition 
suit between the members of the family in which 
the points in support of which the document is 
sought to be produced were ofno importance. It 15, 
therefore, not a copy ‘made from or compared with 
the original and does nos fall within cl. (3) of the 
section and is, therefore , inadmigsible. Jagannath 
Naidu v. Secretary of State (7), referred to. jibidi 

The counterfoile of receipts are admissible in 
evidence only if proof of the loss of the original 
receipts is given, |p. 7!, col. 2] 

An application under O. XLI, r.2?, Civil Procedure 
Code, was made to let in new evidence in appeal, 
With the exercise of ordinary diligence, the party 
could have produced these documents had they really 
intended tv rely onthem. In the affidavit, no adequate 
yeason was given for their non-production at the 
proper time. The document had no real bearing on 
the questions involvedin the appeals: i 

Heid, that the admission'of this evidence at the 
appellate stage would mean introdacinga new and 
jnconsistent claim in appeal, which the defendants 
had no opportunity of meeting. Obviously this 
prayer could not be granted, and the application 
under O. XLI,r. 27, must be dismissed. |p. 69, col. 


1. 
lp, O. A. from the decree of the Sub-Judge, 
First Olass, Delni, dated April 30, 1930. 


Messrs. Jagan Nath Aggarwala, J. L. 
Kapur, Bhagwat Dayal and Shamair Chand, 
for the Appellants. 

Messrs. Mehr Chand Mahajan, Vishnu 
Datta, Mr. Nazar Muhammat for Mr. Abdul 
Haye and Mr. Abdul Haye, for the Res- 
pondents. 

Tek Chand, J.—This judgment will 
dispose of Oivit Appeal No. 1.233 of 1930 
and Civil Appeat No. 19/3 of 1930, tae con- 
test in which is Deiween the same parues 
and relates 10 a biock of buildings, consist» 


-ing of six shops and two nouses, situate in 


Sadar Bazar, Delhi. It is common ground 
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that the siteof the shops and houses in 
dispnte belongs to Muhammad Suleman 
and Abdul Manan sons of Hafiz Abdul 
Rab, and Muhammat Nazir-ul-Nisa, his 
widow; and the present owner of the super- 
structure (amla) is Hari Ram, respondent. 
The proprietors of the site centend that 
Hari Ram is a tenant-at-will under them ; 
while he claims to be a permanent tenant, 
liable to pay a fixed rent. In order to ap- 
preciate properly the questions requiring 
decision in the appeals, it is necessary to 
set out certain preliminary facts, on which 
there is no controversy between the parties 
now. 
_ The site underneath the shops and houses 
in dispute was a part of an area of 20 
bighas and 14 biswas situatein Mauza Jahan 
Numa outside the walls of the old city of 
Delhi. In 1849, this area was purchased 
by Hafiz Karim Bakhsh, son of Hafiz Khuda 
Bakhsh alias Hafiz Banne, and Muham- 
mad Bakhsh, sun of Hasnoo, in equal 
shares by a registered deed (Ex. P. 3}. In 
1851, Muhammad Bakhsh sold his half- 
share to Karim Bakhsh who thus became the 
sole owner. In 1857, the Mutiny broke out 
and there was severe fighting between the 
British on one side and the mutineers and the 
supporters of the titular Mughal Emperor on 
the other. For several months the City of 
Delhi was in the hands of the mutineers, but 
eventually the British forces succéeded in 
expelling them. After the capture of the Oity, 
it was placed under the command of a 
Military Governor appointed. In Septem- 
ber 185/, the Military Governor passed a 
General Order “attaching” the immovable 
property of all Muhammiadan ‘residents of 

elbi. 
land of Hafiz Karim Bakhsh in Mauza Jahan 
Numa was “attached”. In close proximity 
to this land the British Military Oamp had 
been established, and after the suppression 
of the Mutiny, Government decided to 
construct a regular bazar in that locality 
and for this purpose it granted small plots 
of land on a nominal rent to intending 
builders. The terms of the grant are 
contained in a proclamation which was 
issued bythe Superintendent of the Sadar 
Bazar, Delhi, on September 29, 1858 (Ex. 
D-1). As the decisionof these cases turns 
largely on the meaning and effect of this 
proclamation, it is necessary to reproduce 
it in extenso. 

“The Government has decided that pakka or 
kacha shops should be constructed in the abadi of 
Sadar Bazar Camp Delhi outside the Lahori Gate 


near Pahari Dhiraj and that all persons who want 
to construct shops there will be givenland by the 
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Government, 15 feet wideand 30 feet long, for each 
shop on payment of Rs.5, Every person who wants 
to takeland fortwo shops shall be given land at 
the said rate by the Government, and be shall have 
to pay Rs, 10 or twice the amount. Rent will be 
charged on the land at the rate of one anna per 
hundred square feet, that is, the proprietor of a 
shop shall bave to give Re. 0-4-6 per annum, as the 
area of every shop will be 450 square feet. It is 
likely that the abadi shall continue for ever. If 
perchance the Sadar is removed from there or a road 
is required to be constructed, the owner of the shop, 
which is included inthe road, will not get the cost 
of theshop from the Government, But owners of the 
shops shall be competent to remove their materials.” 
The amount paidto the Government in lieu of the 
land shall not be returned. Whoever agrees to con- 
struct shops on these conditions can do so. 

If any shopkeeper is expelled from the Sadar Bazar 
on account of misconduct and he has some property 
in the Sadar, then such orders regarding the value 
of the said property will be passed by the Superin- 
tendent, Sadar Bazar, as he deems proper. Any 
person who wants to sell his shop to anybody else 
will not be allowed todo so without giving infor- 
mation to the Government." 


In accordance with the terms of this pro- 
clamation, a number of sites for the con- 
struction of shops were granted to various 
Persons, among whom was one Mohan Lal. 
He was granted an area of 900 square yards 
out of the land of Hafiz Karim Bakhsh in 
Mauza Jahan Numa which, as already stated, 
had been ‘attached’ during the Mutiny and. 
was in possession of Government at the 
time. On this area, Mohan Lal constructed 
two shops, which by structural alterations 
he subsequently converted into six .shops 
and two houses. It is. these shops and... 
houses which are in dispute in the cases~ 
before us. ; years 

In the meantime after peace ‘had been 
restored and civil power firmly: established, 
it was considered desirable to ‘release’ the. 
property of those Muhammadans of Delhi 
who were not concerned inthe Mutiny. 
Accordingly proclamations were published 
calling upon the original owners of ‘attach- - 
ed’ properties to establish their innocence, 
after which their properties would be res- . 
tored. On July 16, 1858, the Deputy Com- 
missioner, Delhi, issued a robkar (Ex. Prd) 
to Hatz Karim Bakhsh requiring him to 
appear in person within 15 days and prove | 
that he was nota rebel’ and stating that 
if he did so, his land in Mauza Janan Numa 
would be released otherwise it would be - 
contiscated and the claim of no person would 
be entertained. On August 5, 1853, Karim 
Bakush submitted an application (ix. P-3) 
stating that he had not taken any part in 
the rebellion and had been loyal to the 
British Government and praying that his 
property be released. This application 
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was made over by the Deputy Commissioner 
to the Kotwal for enquiry and report. 

On receipt of ¿the Kotwal’s report, the 
Deputy Commissioner at first ordered that 
the property be not released but should 
Temain under attachment (Ex P-5), but on 
appeal the Commissioner ordered further 
enquiry. In the course of this enquiry it 
was ascertained that theland of Karim 
Bakhsh (20 bighas and 14 biswas) consisted 
of two plots. One of these plots, comprising 
an area of 12 bighasand 16 biswas had been 
included in the abadi of the Sadar Bazar 
and had been leased to various persons, 
including Mohan Lal, who had constructed 
shops in accordance with the terms of the 
Proclamation (Ex. D-1) and were liable to 
pay malikana at one anna per 100 square 
feet. The other plot, 7 bighas and 18 biswas 
. ln extent, was found to have been attached 
to the Parao andthe Mandi on which stood 
several buildings which had been construct- 
ed by Hafiz Karim Bakhsh before the 
‘attachment. Aftera lengthy enquiry the 
Deputy Commissioner, with the concurrence 
of the Commissioner, paesed orders on 
June 27, 1860, granting ‘release of the site’ 
In perpetuity. In the robkar (Ex. P-30) 
which was issued on that date a clear dis- 


tinction was made with regard to the two. 


Plots. It was ordered thht Hafiz Karim 
Bakhsh be put in possession of the area 
attached to the Parao and the Mandi and 
thé buildings standing thereon, of which 
he would receive the rent in full, the Gov- 
ernment getting only the chaukidara dues, 
but that-he be given .'propiietary posses- 
sion’ of the land underneath the shops in 
the Sadar Bazar in respect of which he 
would only receive the malikana. 

These orders were duly carried out by 
putting Karim Bakhsh in possession of the 
Parao and Mandi land and the buildings 

_ thereon, and directing the Cantonment Joint 
Magistrate that the malikana of the site 
underneath the shops in the Sudar Bazar 
which was payable to Government be 
thenceforward paid to him. Ten years 
later, by a deed executed and registered on 
August 1, 1870, Mohan Lal sold the super- 
structure of the two houses and five out of 
the six shops to Sheikh Hafiz Ullah for 
Rs. 1,500. No objection to thissale appears 
to have been taken by Karim Bakhsh or 
any other member of his family. The 
vendee Hafiz Ullah, remained in undisturb- 
ed possession of the shops and houses pur- 
chased by him until August 26, 1885, when 
he mortgaged the superstructure to one 
Sukh Lal. About ten years later, Sukh Lal 
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obtained a decree on foot of this mortgage 
against Hafiz Ullah. In execution of this 
decree the superstructure of the mortgaged 
shops and houses was sold to Haji Khuda 
Bakhsh and Haji Karam Elahi, to whom 
the sale certificate was issued by the execut- 
ing Court on May 3, 1889, (Ex. D-7). 


In the meantime Mohan Lal had died 
and his son Bano Mal (or Buta Mal) had 
inherited the superstructure of the sixth 
shop which Mohan Lal had retained to 
himself. On September 27, 1889, Bano Mal 
sold the superstructure of the sixth shop to 
Haji Khuda Bakhsh “and Haji Karara Elahi 
by a registered deed (Ex. D-10). Thus 
Khuda Bakhsh and Karam Elahi became 
the owners of the superstructure of the 
entire property built by Mohan Lal under 
the proclamation Ex. D-1. Iu 1911, they 
mortgaged the superstructure of six shops 
and two houses to Hari Ram, defendant 
No. 1. Subsequently Hari Ram brought a 
suiton foot of this mortgage against the 
descendants of Haji Khuda Bakhsh and 
Haji Karam Elahi, both of whom had died in 
the meantime, and on August 29, 1923, this 
suit was decreed. In execution of the decree 
Hari Ram got the superstructure of the shops 
and the houses sold and, with the permis- 
sion of the Court, purchased it himself for 
Rs. 18,800. Muhammad Suleman, grandson 


of Karim Bakhsh, objected to the sale. 


alleging that Khuda Bakhsh and Karam 
Elahi were tenants-at-will under him and 
his brother and mother, to whom the site 
had fallen in a private partition between 
the descendants of Hafiz Karim Bakhsh, 
that the tenants had no right to mortgage 
the superstructure to Hari Ram and that 
if was not liable to sale in execution of 
the decree. The objection was disallowed 
by the executing Court, and the sale in 
oe of Hari Ram confirmed on May 9, 
1926. 


On June 22, 1927, Mohammad Suleman , 


instituted a suit for a declaration that he 
and his brother Abdul Manan (defendant 
No. 14) and mother Musammat Nazir-ul- 
Nisa (defendant No. 15) were the owners of 
the site underneath the shops and houses 
in question and that the amladar, Hari 
Ram (defendant No. 1) was a tenant-at- will 
under them, the amla or superstructure 
“not being of a permanent character”. In 
this suit besides Hari Ram the descendants 
of Hajis Khuda Bakhsh and Karam Elahi 
were impleaded as defendants Nos. 2 to 13 
and Abdul Manan and Musammat Nazir-ul- 
Nisa (who are the co-owners of the site with 
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the plaintiff) were impleaded as defendants 
Nos. 14 and 15. The suit was contested by 
Hari Ram who raised numerous pleas, of. 
which those materia} for the purpose of this 
appeal are that he, Jike his predecessors-in- 
title, was a permanent tenant, and that the 
plaintiff and the other co-owners of the site 
were estopped from denying the permanent 
nature of the tenancy. In the course of the 
trial of the declaratory suit after a good 
deal of evidence had been recorded, the 
plaintiff attempted to produce a document 
(marked Ex. P. 41) which is a rent deed 
purporting to have been executed on De- 
cember 27, 1887, by Hafiz Ullah, predeces- 
sor-in-interest of defendant No.1 in favour 
of Karim Bakhsh, grandfather of the plain- 
tiff, in respect of the amla of the property 
in suit. The defendant objected to the 
production of this document at that stage, 
and alleged that it was a forgery. The 
Court disallowed its production in that 


suit. 

Shortly afterwards, on June 26, 1929, 
Mohammad Suleman, Abdul Manan and 
their mother Musammat Nazir-ul-Nisa in- 
stituted another suit against Hari Ram for 
recovery of Hs. 1,171-8-0 as arrears of rent 
and damages and for ejectment of the de- 
fendant from the site, or, in the alternative, 
for enhanvement of rent to. Rs. 50 per 
mensem. Along with the documents on 
which they relied in support of their claim 
in this suit, the plaintiffs produced the 
rent deed (Ex. P-41), which had not been 
admitted by the Court in the declaratory. 
‘suit. By consent of parties the evidence 
recorded in the first suit was considered as 
evidence in the ejectment and rent suit 
also, and the trial of the two suits pro- 
ceeded together. By two separate judg- 
‘ments delivered on April 30, 1930, the 
learned Subordinate Judge dismissed the 
declaratory suit holding that Hari Ram 
defendant was not a tenant-at-will under 
“the plaintiff and defendants Nos. 14 and 15 
but that he was a permanent tenant. In 
. the second suit he held that the deed 
Ex. P-41 was not genuine and dismissed 
the claim for ejectment but passed a 
decree for Rs. 78-6-0 as arrears of rent al 
Rs. 2-6-0 per mensem. From the decree 
dismissing the declaratory suit Mohammad 
Suleman has preferred a first appeal in 
this Court (Civil Appeal No. 1283 of 1930). 
From the decree in the ejectment and 
rent suit the plaintiffs appealed to the 
District Judge, but by order of a Judge in 
Chambers that appeal was transferred to 
this Court (Civil Appeal No. 1973 of 1930, 
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As the two appeals raised common points 
they have been heard together. 

Long after the admissiom of the appeals, 
the appellants presented an application 
under O. XLI, r. 27, Civil Procedure Code, 
for production of additional documentary 
evidence. This application was ordered 
by aJudgein Chambers to be placed be- 
fore the Bench hearing the appeal.’ The 
documents, which the appellants wish to 
produce, have been translated and printed 
in a supplementary paper-book. Messrs. 
Jagan Nath and Shamair Chand have ad- 
dressed us at lengthin support of the ap- 
plication, but after giving due considera- 
tion to their arguments, we see no reason 
to admit additional evidence at this stage. 
As already stated, the declaratory suit re- 
mained pending in the trial Court for 
nearly three years. In the meantime, a 
suit for ejectment and recovery of arrears 
of rent had ‘been instituted, and docu- 
ments, which had not been, or could not 
be produced in the first suit, were relied ` 
upon and placed on the record of the latter 
suit. It has not been shown as to why 
these documents were not produced in 
either of the two suits in the Courts below. 
They are copies of certain proceedings in 
a record of 1859, from which ‘copies of - 
other documents had been produced by 
the plaintiffs at the trial. With the exer- 
cise of ordinary diligence, the plaintiffs 
could have produced these documents’ also 
if they really intended to rely’ on them, 
In the affidavit, no adequate reason is 
given for their non-production at the pro- 
per time. It may also be stated, that we 
allowed Counsel to read the documents to. 
us, but did not find that they had any 
real bearing on the questions involved in 
the appeals. In the Court below, the 
trial of the suits had proceeded on the 
assumption that Mohan Lal had con- 
structed the shops under the proclama- 
tion Ex. D-1, issued on September 29, 
1858. The additional evidence, now sought 
to be produced, consists mainly of a rob- 
kar of instructions issued by the Superin- 
tendent, Sadar Bazar, to the Kotwal on 
February 10, 1859, but as is clear from the 
last three lines of the reblear these instruc- 
tions had reference to other shops; the sites 
of which it was then in contemplation to 
allot ata later date. Counsel frankly ad- 
mitted before us that by relying on this 
robkar, the appellants intended to show 
that the terms on which Mohan Lal had 
built the shops in dispute were contained 
in this robkar, and not in the proclamation 
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Ex. D-1. It is clear, that the admission 
of this evidence at this stage would mean 
introducing a new and inconsistent claim 
in appeal, which the defendants have had 
no opportunity of meeting. Obviously this 
prayer cannot be granted, and the applica- 
tion under O. XLI, r. 27, must be dis- 
missed. 

On the merits the question argued before 
us, may conveniently be sub-divided under 
the following heads: (1) Was the lease of 
the site in dispute which was granted by 
the Government to Mohan Lal under the 
proclamation (Ex. D-1) a permanent build- 
ing lease? (2) If sọ was Government 
competent to grant such a lease of pro- 
perty, which originally belonged to Hafiz 
Karim Bakhsh and had been ‘‘attached” 
during the Mutiny ? (3) If not, did Karim 
in the arrangement 
made by Government, and on its “release” 
did he take back the site subject to the 
permanent lease of Mohan Lal? (4) If 
Mohan Lal was a permanent tenant, was 
the tenancy subsequently converted into 
a tenancy-at-will by consent of Karim 
Bakhsh and Mohan Lal or his successors- 
in-interest ? 

The first question does not appear to me 
to admit of any doubt. Though the pro- 
clamation does not say in so many words 
that the tenancy was of a permanent 
character, its meaning and purport are 
quite clear. The locality, where the pro- 
posed bazar was to be constructed was 
not populated at the time. It was on the 
outskirts of the town, which had lately 
been the scene of severe fighting and much 
bloodshed, and had formally passed from 
the Mughal “Emperor” to the British 
Governnient. The land itself had been 
‘attached by thé British Military 
Governor during the hostilities and was of 
little Value at the time. A Military Camp 
had been established in its neighbourhood 
during the siege and it was under contem- 
plation to keep it there, if not permanently, 
at least fora considerable time. It was, 
therefure, considered necessary to con- 
struct a regular bazar, and for this pur- 
pose the adjoining lands, including a part 
of the “attached” land of Karim Bakhsh 
which were in the possession of Govern- 
ment at the time, were considered euitable. 
In order to induce persons to build shops 
there, grants of small plots were made on 
a nominal rent, tke lessees being given an 
assurance that in all likelihood the bazar 
“shall remain there for ever”. This assur- 
ance bordered almost on a certainty, the 
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words used in the vernacular being yagin 
hai ki abadi hamesha rahegi. The only 
conditions laid down for the dispossession 
of the lessees were: (1) If a portion of the 
site underneath a shop was required by 
Government for construction of roads or; 
(2) “if the lessee was expelled from the 
Sadar Bazar for misconduct. In this 
latter case, however, compensation was to 
be paid to the lessee as assessed by the 
Superintendent. 

It was also provided that if perchance 
the Sadar Bazar was removed from there, 
the lessee would be competent to remove 
the materials. Further, the lessee was 
given the right to sell the shop subject 
only to his giving “information” to Gov- 
ernment. All these terms clearly indi- 
cate that the grantees were permanent 
tenants, and not merely tenants at-will. 
The nature of the tenancies created by the 
Proclamation (Ex. D-1), as also the ques- 
tion raised under the second head, viz., 
the meaning and legal effect of the 
“attachment” of private proparty during the 
Mutiny, have been before the Courts on 
numerous occasions during the last 60 
years, and there are several decisions of the 
Chief Court and Subordinate Courts bear- 
ing on the point, to some of which Karim 
Bakhsh himself was a party. No copy of 
the order, under which the property of 
Karim Bakhsh, including the sitein dispute, 
was “attached” has been placed on the 
records of these cases. But it is clear 
fromthe proceedings, for the “release” of 


the land before the Deputy Commis- 
sioner and the Oommissioner in 
1858—60, including Karim Bakhsh's own 


application filed in the course of those 
proceedings, copies of which are on tue 
record, that this property was “attached” 
in pursuance of the “General Order" 
passed soon after the capture of the city 
in September 1857, under which the pro- 
perty of all Muhammadan residents of’ 
Delhi was seized. The circumstance in 
which the order of ‘attachment’ was passed, 
and how this peculiar name was given tu 
it, are set cut in detail in Secretary of 
State v. Wagentrieber (1), and Hakim Saad- 
ud Din v. Secretary of State (2), to which 
Teference was made by both Counsel in 
the course of their arguments before us. 
In the first of these cases, Boulnois, J. 
at pp. 13 and 14 and Roberts, J. at pp. 18 
to 20 of the printed report, and in the lat- 
ter case Melville, J. at pp. 24 and 25 and 


(1) 6 P R 1867. 


(2) 12 P R 1874. 
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Beulnois, J. at pp. 46 and 47 and again 
at pp. 54 to 58, referred at length to several 
despatches of the officers posted at Delhi 
during and immediately following the 
Mutiny, which were published in the 
Government Gazette and other contem- 
porary historical records. Frcm these” it 
appears thatthe British Authorities consi- 
dered .at the time that, ` 

“the disaffection of Muhammadans of Delhi has 


been so general and the exception so rare as a rule, 
that they must all be treated as rebels.” 

In this view, the Military Governor seized 
the property of all Muhammadans and ex- 
pelled them from the city. Subsequently, 
when the Mutiny had been suppressed and 
the administration made over to the civil 
authorities in January 1858, ` 

“one of the first acts of the civil power was to take 
possession of the immovable property in Delhi be- 
longing to Muhammadans, of whom the mass remained 
excluded from the town. This act of possession was 
called by the Government as attachment.” 

The decision given in Wagentrieber'’s 
case (1), was that a “state of war” having 
prevailed in Delhi during the Mutiny, “the 
appropriate character of the seizure of 
private property under the General Order” 
above referred to was “that of hostile 
seizure,” that 

“the attachment was a political measure arising out 
of, and in connection with, the previous Act of State, 
unqualified by an expression of its intention,” 
and that the Municipal Courts had no juris- 
diction to inquire into the Jegality of the 
original seizure cr the attachment. It was 
accordingly held that “the attachment 
was nothing less than appropriation of such 
property by Government”, who was the 
de jure as well as the de facto owner at the 
time, when, after the restoration of peace, 
asan act of grace, it decided to “release” 
these properties to those who proved their 
innocence. This view was re-affirmed by 
the majority of the Full Bench in Hakim. 
Saad-ud- Din v. Secretary of State (2), where 
the subject is more fully discussed. In that 

-case Melvillé and Boulnois, JJ. held that 
the ‘‘original act of seizure of September 
1¢57 was an Act of Sta'e,” that the “title of 
Government based on the confiscaticn of 
1857 was complete,” and that the ‘“subse- 
quent restoration of the property seized to 
the original owners conferred a new title on 
them.” The third Judge, Lindsay, J. ap- 
pears to have taken a contrary view on this 
point. He did notthink that 

“by the order of September 28, 1857, ail pruperty 
belonging to Muhammadans was actually con- 


fiscated but that it was appropriated for a time for 
various reasons.” 


He, however, did not discuss the matter 


at any length but addressed himself to a 
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consideration of the other points involved 
in the case. The view of the majority of 
the Full Bench was in accord with that 
taken in previous decisions of the Oourt, 
and has been fdllowed consistently in 
several later cases. The first authoritative 
decision on the interpretation of the pro- 
clamation of September 29, 1858 (Ex. D-1) 
was by a Division Bench of the 
Ohief Court in CO.” A. No. 1080 of 
1868 Karim Bakhsh v. Nainee_ Ram, 
decided by Boulnois and Plowden, JJ. on 
March 5, 1868. -There, following Wagen - 
trieber’s case (1), it was held that the so- 
called “‘releases” of properties confiscated 
under the “General Order”. were in reality 
nothing but re-grants, under which the 
former proprietors derived their title from 
Government, “taking only such rights as 
were held by the Government, their agsig- 
nor, atthe time” and therefore, they were 
“bound by all intermediate acts of the 
Government in respect of the property 
assigned.” It was further ruled that on 
a true reading of the proclamation the 
building tenancies which had been created 
under it were of a permanent character 
and that the assignees were not- liable to 
ejectment upon notice. This case is of 
considerable importance as the plaintiff in 
that case was Karim Bakhsh, ancestor 
of the plaintiffs-appellants, and the pro- 
perty then in dispute was a partof bisland 
in Mauza Jahan Numa which had been con- 
fiscated by the “General Order,” above 
referred. to. , 

The whole question was re-considered by 
Plowden and Smyth, JJ. in Rai Balkishen 
v. Jasram (3), in which the same view was 
taken. In 184 Karim Bakhsh brought 
another suit against one Balak Ram for 
recovery of arrears of rent and ejectment 
from another plot of the same land, which 
also had been leased under the proclama- 
tion (Ex. D-1) to the predecessors-in-interest 
of the then defendant. In that case the 
question of the nature of tenancies created 
under ‘the prcclamation and the binding 
effect of the acticn of Government upon 
Karim Bakhsh were again raised, and 
elaborately discussed in three Courts. The 
trial Judge, Mr. Olifford, in his judgment 
dated November 26, 18*4, (Ex. D-11) held 
that the seizure wes an Act of State, that 
Government had full power to create a 
permanent tenancy that the subsequent 
release of the site underneath the buildings 
to Karim Bakhsh was “on the understand- 
ing that he was to be paid malikana only," 

(3) 52 P R 1881. 
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that this arrangement was accepted by 
Karim Bakhsh , and that he was not 
entitled to eject the defendant. Karim 
Bakhsh went on appeal and the Divisional 
Judge, Mr. Stogdon, also came to the con- 
clusion that the release of June 27, 1860, 
was merely “an act of favour on the part of 
Government to the plaintiff, that the re- 
‘grant was” on the condition that he would 
not disturb the possession of the tenants to 
whom leases had been granted,” that 
“Karim Bakhsh accepted the restoration 
upon the conditions imposed and that he 
could not now turn round and assert that 
he was coerced into accepting them”. It 
was accordingly held that the original 
lessees had a right of permanent occupa- 
tion against Government and consequently 
against plaintiff, to whom the land was 
restored subject to the rights in it conferred 
by Government on third persons (Ex. D-12). 
Against this decision Karim Bakhsh lodged 
“a further appeal in the Chief Oourt and its 
decision is printed in Karim Bakhsh v. Ba- 
lak Ram (4), where the whole position 
was again reviewed, and following the 
decision in ©. A. No. 1080 of 1868 
Karim Bakhsh v. Nainee Ram and Rai 
Balkrishen v. Jasram (3), it was held 
that the tenancies created under the pro- 
- Glamation were of permanent nature, and 
that on the subsequent release of the 
property, Karim Bakhsh took it subject to 
the rights which had been created by the 
Government in the interval. 

About the same time Karim Bakhsh had 
brought another suit against another ten- 
ant Shanker Lal and this suit also was 
dismissed by the Chief Court on June 7, 
1886 (Ex. D 13). [n 1906, one Inam Ullah, 
who was the transferee 
rights from the heirs of Karim Bakhsh in 
a neighbouring plot, brought an action for 
ejectment against the tenants, Balak Ram, 
etc. In a lengthy judgment, dated Angust 
19, 1907 (Ex. 1). 14-a), Mr. Ellis, Divisional 
Judge, dismissed the suit holding that the 
tenancies created under the proclamation 
were of a permanent mature and that 
the tenants were not liable to ejectment 
on notice. As against all this, the appel- 
lants rely strongly on-.a decision of 
the Ohief Court in O. A. No, 1379 
of 1866 Karim Bakhsh v. Shadee 
Ram, finally decided by Boulnois, J. 
on June 24, 1857. In that case the 
learned Judge, while holding that the 
original seizure of the property by Govern- 
ment in 1857 amounted to confiscation, and 

(4) 112 P R 1886. ; 
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that there was a re-grant to Karim Bakhsh, 
held that the proclamation (Ex. D-1) con- 
ferred only a tenancy-at-will on the 
tenants. It appears, however, as was 
explained by Plowden, J. in Rat Balkishen 
v. Jasram (3), and Karim Bakhsh v. Balak 
Ram (4), that this decision was based upon 
a misreading of the terms of the procla- 
mation due to an erroneous English 
“abstract”, which had been prepared for the 
hearing of the case in Chief Court by the 
then Registrar of the Court, Mr. J. Smyth, 
who had inadvertently overlooked certain 
important clauses in the original. Mr. Smyth 
subsequently became a Judge of the Chief 
Court and was a member of the Bench 
which decided Rai Balkishen v. Jasram (3) 
in which it was pointed out that the deci- 
sion in Karim Bakhsh v. Shadee Ram “was 
founded upon a misapprehension of the 
actual terms of the proclamation as they 
are quoted in the judgment of Boulnois, 
J.” and was incorrect. It is also significant 
that Boulnois, J. was a member of the 
Bench, which decided O. A. No. 1080 of 1868 
a year later. In that case, as already 
stated, the tenancy was held to be permanent, 
the correct translation of the proclamation 
being then before the Court. It is clear, 
therefore, that the decision in Karim Bakhsh 
v. Shadee Ram is of no assistance in inter- 
preting the proclamation, having been based 
on an erroneous reading ofits terms. 
The appellant's Counsel also referred us 
to some other decisions given about that 
time by Subordinate Courts at Delhi, which 
are printed at pp. 135, 138, 139, 141, 142, 
145, 146 and 148 of Vol. 2 of the paper. 
book. Most of these decisions were based 
on the Chief Court judgment in Karim 
Bakshh v. Shadee Ram and are, there- 
fore, of no value. The judgments in the 
other cases are very brief and the facts are 
not clear. For the reasons given above, 
it must beheld that the site in dispute 
was granted to Mohan Lalin 1858 on a 
permanent building lease, that Government 
was competent to grant such a lease, and 
that the subsequent “release” of the site 
to Karim Bakhsh by order of June 28, 1860, 
was subject to Mohan Lal’s tenancy. In 
any case, even if it be supposed that 
Government did not have a legal title in 
the land atthe time of the creation of the 
tenancy, itis abundantly clear that at ite 
restoration Karim Bakhsh had acquiesced in 
the act of Government in leasing this site 
permanently, and consequently he asked for 
and was put in “proprietary possession 
thereof, entitled to receive only the mali- 
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kana: see inter alia Ex. P.-9 (p. 70, Vol. IL 
of the paper-book, Ex P.-14 (p. 78, Vol. I); 
Ex. P.-30 (p. 82, Vol. IL). That he willingly 
accepted this position, is further clear from 
his conduct in not objecting to numerous 
alienations of the superstructure by Mohan 
Lal and his successors-in-interest. It is 
also in evidence that the shops have practi- 
cally been re-built at considerable expense 
at least twice. Hafiz Ullah had bought, 
them for Rs. 2,015, and subsequently spent 
Rs. 4,000 on remodelling and improving 
them: (see Vol. 2, p. 153) and his trans- 
ferees Haji Khuda Bakhsh and Karam Elahi 
reconstructed the building, adding a second 
story ata cost of about Rs. 15,000 (Vol. T, 
p. 71). On neither occasion was permis: 
sion sought for from Karim Bakhsh, who 
appears tohave stood by and raised no 
objection. 

Mr. Jagan Nath referred us to the fact, 
which is proved on the record that the rent 
as originally fixed in the proclamation was 
one anna per square foot or Rs. 1-9-0 per 
annum for the entire plot which was sub- 
sequently raised to Re. 4-8-0 per annum 
and there was another enhancement on 
some date prior to 1870, when the rent 
admittedly paid was Rs. 2-6-0 per mensem. 
The exact circumstances in which these 
two enhancements were made are not known, 
but it seems likely that this was done by 
mutual consent of the landlord and the 
tenant. In 1885 Karim Bakhsh appears to 
have served a notice ‘on Hafiz Ullah for a 
further increase of the rent, demanding 
Rs. 10 per mensem, and on his failure to 
comply, brought a suit for recovery of 
arrears at that rate, but the Judge, Small 
Cause Court, disaliowed the claim and de- 
creed rent at the admitted rate holding 
that the landlord was not entitled to enhanc- 
ed rent. He accordingly decreed the amount 
due atthe admitted rate. In this decision 
reliance was placed on the Chief Court 
judgment in Rai Balkishen v. Jasram (3) 
where it had been held that the tenancies 
created under the prcclamation were not 
tenancies-at- will. The fact that there were 
two enhancements earlier, therefore, does 
not in any way militate against the tenancy 
being 8 permanent one. As observed in 
Priyanath Ghose v. Surendra Nath Das, 
69 Ind. Cas. 992 (5): 


“Where a tenancy as originally created is herit- 
able and transferable, not held fora limited term 
and subject to the payment of a fixed rent, the 
circumstance that by agreement of parties the rent 
originally fixed is subsequently increased is not 


(5) 69 Ind, Cas. 992; A I R1922 Cal, 511; 26 0 W N 
657; 35 O L J 440. 
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sufficient to lead toan inference of a novation of 
contract resulting ina tenancy witha fresh startin 
all repects,so as to affect its transferable or heritable 
character.” 


The last question for consideration is 
whether the tenancy, though permanent at 
its inception, was subsequently converted 
into a tenancy-at-will by agreement of pare 
ties. In thisconnection, the plaintiffs allege 
that Hafiz Ullah had on two occasions 
executed rent deeds in favour of Karim 
Bakbsh admitting thatthe ground landlords 
could eject them after notice. These rent 
deeds are stated to have been executed on 
August 21,1870, and December 27, 1887, res- 
pectively. It will be convenient to deal 
first with the latter document which is 
marked Ex, P-41, and to which reference 
has been made in an earlier part of the 
judgment. In it, it is recited that the 
alleged executant Hafiz Ullah would remove 
the superstructure and vacate the land 
underneath within one month from the date 
of the notice by the owner of the site, 
Karim Bakhsh. The learned Subordinate 
Judge has held that this deed is “to all 
appearances a forged document and at least 
its genuineness is doubtful". In coming to 
this decision he has relied partly on certain 
remarks in a judgment of the Divisional 
Judge ina suit brought by Karim Bakhsh 
against a third party on the basis of another 
rent deed, which was held to be forgery. 
These remarks are clearly not relevant in 
the present case and the learned Subordi- 
nate Judge should not have taken them into 
consideration. The remaining evidence on 
the record has been considered by us, and 
after hearing Mr. Jagan Nath I have no 
doubt that it falls short of proof of the 
execution of Ex. P-41. The document pur- 
ports to be signed by Hafiz Ullah, but no 
attempt has been made to prove these signa- 
tures tobe his. The scribe and all the 
attesting witnesses are stated to have died. 
What purport to be their signatures are in 
landa characters. The plaintiffs have pro- 
duced witnesses to prove these signatures, 
but their evidence is of a very unsatisfac- 
tory and unconvincing character. They 
gave evidence more than 46 years after 
the date of the execution of the deed : they 
have not brought any documents containing . 
the writings of the deceased persons with 
which a comparison could have been made. 
P.W. No. 1 Muhammad Hussain and P. 
W. No. 2, Muhammad Amin have made 
self-contradictory and discrepant state- 
ments, while P. Ws. No. 3 and 4 are the 
tenants of the father-in-law of one of the 
plaintiffs and are not disinterested persons 
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The plaintiff Muhammad Suleman has not 
satisfactorily explained asto why he did 
not produce thts important document with 
the plsintin the declaratory suit, or till 
11 months after the institution of the suit, 
The explanation given by the appellants as 
to how they came in possession of it is far 
from convincing. The document is alleged 
to have been handed over by Karim Bakhsh 
to Abdul Khaliqin 1903-04 and to have 
remained with him till a few days after 
the institution of the declaratory suit, when 
he sayshe handed it over to the plaintiff. 
Abdul Khaliq is the uncle and father-in-law 
of Abdul Manan, one of the plaintiffs’ in 
the ejectment suit, and it is the plaintiffs’ 
case thatthe fact of the existence of Ex. 
P-41 and of its being with Abdul Khaliq 
was known to Muhammad Suleman at the 
time when he instituted the declaratory 
suit. It has been stated already, that in 
1885 Hafiz Ullah had successfully resisted 
Karim Bakhsh's claim for enhancement of 
rent and had pleaded that he wasa per- 
manent tenant. It is most unlikely that 
two years later he should have executed 
this deed voluntarily and admitted that he 
was a tenant-at-will. Hafiz Ullah’s son, 
Muhammad Sadiq (D. W. No.4) has been 


examined by the defendant as a witness. 


in the case, and he has definitely stated 
that the alleged signatures on Hx. P-41 are 
not his father's. The document no doubt 
purports to be more than 30 years old and 
the plaintiffs’ Counsel says that its due 
execution must be presumed under s 90, 
Evidence Act, but Ido not think that in 
the circumstances such a presumption could 
be raised. I accordingly hold that Ex. P-41 
has not been proved to be a genuine 
document. g 

The other document relied upon is stated 
to bea rent-deed executed by Hafiz Ullah 
ia favour of Karim. Bakhsh on August 21, 
1870. A document purporting to bear that 
date and to have been executed by Hafiz 
Ullah was got produced by the plaintiffs 
in the declaratory suit by P. W. No. 1 
Abdul Wahab, oneof the sons of Karim 
Bakhsh, cn December 1, 1928 (see p. 14 of 
Volume I of the paper- book) and is marked 
Exhibit P. Ws. Nos. 11. Subsequently, 
however, the plaintiffs stated that the docu- 
ment actually produced by Abdul Wahab 
was not genuine but had been forged by 
him (he, though their uncle, being hostile 
to them) in collusion with Hari Ram, res- 
pondent, and that they did not rely 
upon this document in proof of the terms 
of the tenancy. Hari Kam denied that 
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he had anything to do with its pre- 
paration or production by Abdul 
‘Wahab, and it may be stated that there 
isnot a tittle of evidence on the record to 
support the allegation that he was a party 
to the alleged forgery. He, too, stated 
that the document was not genuine. As 
both parties denounce Exhibit P. W. No. 1-1 
as a forgery and none of them relies 
on it, itis not necessary to discuss it any 
further. 

The plaintiffs, however, allege that the 
original rent deed of August 21, 1870, is 
being suppressed by Abdul Wahab, and 
they seek to prove its contents by secon- 
dary evidence. Theircase on the point is 
that the original rent deed, executed by 
Hafiz Ullah in favour of Karim Bakhsh on 
August 21,1870, had been produced in a 
suit for partition of family properties 
between Karim Bakhsh and the other 
descendants of Hafiz Banna which was 
instituted in the Couri of Mr. Olifford, 
District Judge, Delhi, in 1886, and was 
ultimately decided by the Ohief Court on 
December 29, 1834, by its judgment printed 
as Hafiz Karim Bakhsh v. Begam Jan (6) 
that after the disposal of the appeal in that 
case the deed had been taken back by 
Karim Bakhsh, and on his death it came 
into the possession of one of his sons, 
Abdul Wahab, whohas withheld the origi- 
nal and has produced a substituted docu- 
ment Exhibit P. W. No. 1-1, on which the 
signatures of Hafiz Ullah and the alleged 
witnesses, as also the endorsement of the 
District Judge, Mr. Clifford, have been 
forged. In the paper-book printed forthe 
hearing of that appeal Hafiz Karim 
Bakhsh v. Begam Jan (6) in the Chief 
Court, an ‘abstract translation’ of the rent 
deed -had been prepared. The plaintifs 
produced the paper book in that c18e and 
relied upon the “abstract translation” as proof 
of its contents. This “abstract translation” 
has been reprinted af p. 193 of Vol. II of 
the paper-bock of the appeals before us. 
Counsel for the respondent objects to the 
admissibility of this ‘abstract translation’ 
and urges that it does not conform to the 
definition of ‘secondary evidence’ as givenin 
s. 63, Evidence Act. This objection, in my 
opinion, has force and musi prevail. Sec- 


tion 63 reads as follows: 

“Secondary evidence means and includes: (1) 
certified copies given under the provisions herein- 
after contained; (2) copies made from the 
original by mechanical processes which in them- 
selves insure the accuracy of the copy, and copies 
compared with such copies; (3) copies made from 


(6) 52 P R 1895. 
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or compared with the original; (4) counterparts of 
documents as against the parties who did not 
execute them; (5) oral accounts of the contents of 
a document given by some person who has himself 
en it.” 

j This section is exhaustive of the meaning 
of ‘secondary evidence’, and there is little 
doubt that the ‘abstract translation’ does 
not come within its terms. It does not 
purport to be a ‘copy’ or even a full and 
complete translation of the document then 
produced, but is merely a summary of its 
terms prepared for reference at the hear 
ing of the appeal in the partition suit bet- 
ween the members of the family of the 
landlord, in which the conditions on which 
the tenancy was held by Hafiz Ullah were 
of noimportance. It is, therefore, not a 
copy ‘made or compared with the original’ 
and does not fall within cl. (3) of the section. 
In this connection reference may be made to 
Jagannath Naidu v. Secretary of State (7) 
where it was held that: 

“Where the terms of a document were sought to 
be proved by a judgment containing a translation 
thereof in a suit which was not between the same 
parties or their representatives-in-interest, neither 
the translation of the document nor the statement in 
` the judgment was secondary evidence of the contents 

of the document.” , se cal 

Apart from this technical objection, there 
is no proof on the record of the execution 
of arent deed by Hafiz Ullah in favour of 

Karim Bakhsh in 1870 in respect of the 

property in dispute. Further, taking the 

abstract as it stands, it does not show 
that the tenancy was a permanent one. 

The plaintiffs rely on the last sentence 

which states that in default of payment of 

reat the tenant would remové his mate- 
- rials from the site. It is conceded by 
Counsel for the appellants that in a per- 
manent tenancy, a clause tothe effect that 
failure to pay the agreed rent might entail 
forfeiture of the tenancy does not neces- 
sarily indicate that itis a tenancy-at-will. 
Admittedly, the “abstract” does not contain 
any term that the landlord was entitled 
at his option to eject the amladar after 
notice. This document, therefore, does 
notin any way support the plaintiffs’ case. 
The plaintiffs also referred to counter- 
foils of a number of receipts which are 
printed as pp. 162 to 186 of Vol. IL of 
the paper-book. These are of Various 
dates subsequent to 1912. They, too, were 
attempted to be produced in the declara- 
tory suit at a late stage but were not 
admitted on the objection ofthe defend- 
ant. Lateron, they were produced in the 


(7) ALR 1922 Mad. 334; 70 Ind, Cas.107; 43 M L 
37; 16 LW 11; (1922) MW N 432. | 
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subseqently instituted suit for ejectment 
and rent. These counterfoils were admit- 
tedly in possession of the plaintiffs and no 
reason for their non-production in the 
declaratory suit was given. Further, these 
counterfoils would be admissible in evi- 
dence only if proof of the loss of the 
original receipts had been given. This, 
however, has not been done. The original 
receipts, if any, were actually given, must 
have been with defendants Nos.3 to-13 
(descendants of Karam Elahi and Khuda 
Bakhsh}, but they were not called upon to 
produce them. Moreover, the plaintiffs 
admitted)y kept regular accounts, but the 
relative entries were not produced. 
Apart from these objections, however, the 
counterfoils, even if genuine,do not throw 
any real light on the nature of the 
tenancy. 

After a review of the whole of the evidence, 
I have no doubt that the tenancy was of a 
permanent nature, and that the plaintiffs 
have failed to prove that it was subse- 
quently converted into a tenancy-at-will. 
This disposes of all the main points argued 
before us. There is, however, one subsi- 
diary matter to which reference may be 
made before concluding, The learned 
Counsel for the appellants urged that bis 
clients had been prejudiced by the order 
of the lower Court in not allowing them 
to produce evidence in rebuttal of the 
issues of which the onus had been placed 
on the defendant. This objection has no 
force so far as the declaratory suit is con- 
cerned; forin that case a clear statement 
was made by the plaintiffs’ Counsel closing 
his case. Inthe ejectment and rent suit, 
however, it appears that the plaintiffs did 
make a request to produce evidence on 
issue No. 6, but after a great deal of verbal 
fencing between Counsel, the defendant's 
Oounsel made a statement that issue No. 6 
did not arise on the pleadings and might 
be struck off, and the Oourt passed 
orders accordingly. Technically, perhaps 
Counsel for the defendant was right in the 
position which he took up, but having 
regard to the manner in which the suit 
had proceeded, it was not proper to have 
this issue struck off. There has, however, 
been noreal prejudice to the plaintiffs in 
this matter. This issue had in another 
form been tried in the declaratory suit, 
which was proceeding side by side and in 
which all the evidence on which the plaint- 
iffs relied had been led. In order to see 
that the plaintiffs had any real evidence to 
produce in rebuttal in their case, we asked 
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Counsel to name the witnesses whom they 
would have produced, if the issue had been 
struck off. Counsel admitted that most of 
these persons held building tenancies in the 
Sadar Bazar under written regular rent 
deeds, showing that they were tenants-at- 
will. Obviously their evidence would not 
be relevant as tothe nature of the tenancy 
in the present suit. The other witnesses, 
which the plaintiffs wanted to summon were 
to produce some dccuments, which, 
however, had not been included in the list 
of documents filed by the plaintiffs at the 
proper stage: showing the documents on 
which they intended to rely. These 
documents, therefore, could not have been 
produced in rebuttal. On this state- 
ment of Counsel we declined to allow the 
plaintiffs to produce further evidence. 
The appeals fail and are dismissed with 
cosis. - 

Dalip, Singh, J —I agree. 
D. > Appeals dismissed. 





PATNA HIGH COURT 
Letters Patent Appeal No.6 of 1936 
April 22, 1938 
. Wort, Ac. O. J. AND MANOHAR LALL, J. 
NARENDRA. NATH PATRA AND oTHERS— 
. APPELLANTS 


é 
` 


` versus 
-BHAGABAT CHANDRA MALLIK 

- AND OTARRS— RESPONDENTS 

‘Landlord and Tenant—Occupancy tenant trans- 
ferring whole holding in different parts to different 
persons—Custom of transfer alleged — Custom not 
only to transfer whole holding but also to transfer 
different portions to different persons must be 
proved. 

Where an occupancy tenant transfers the whole 
holding in different portions to different persons 
and calls upon the plaintiff-landlord to recognize the 
different transferees, it is not sufficient to prove 
the custom to transfer the whole holding to defeat 
the landlord's claim but it must also be proved 
that there is custom to transfer the holding in 
different parts to different persons, the onus being 
on the defendants tenant. Tirthanund Thakur v. 
Mutty Lall Missir (1) and Ramji Prasad Sahu v. 
Mohamad Anwar Ali Khan (2), relied on. 

L. P. A. against the judgment of Sir 
Courtney-Terrell, C J. (sitting singly), dated 
January 3, 1936, in Second Appeal No. 75 of 
1932. 

Dr. P. K. Sen and Mr. P. Misra, for the 
Appellants. ; 

Messrs. S. M. Mullick, G. P. Das and 
Amir Ali Khan Warsi, for the Respond- 
ents. 

Wort, Ag. C. J.—It would be waste of time 
to state the facts as they are clearly 
stated in the judgment of the Chief Justice 
with regard to which this appeal is pre- 
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ferred. The question whether the whole 
holding bad been transferred depended 
upon whether the alleged transfers to 
defendants Nos. 1 and 2 were fictitious and 
the finding of the first Appellate Court is 
quite clear with regard to that malter—a 
finding whichis stated by the Ohief Justice 
in the judgment under appeal. The result 
therefore was that the case had to be 
treated on the footing that the whole 
holding had been transferred. A custom 
to tranefer had been established before 
the District Judge and the plaintiff-land- 
lords’ suit had been dismissed. On appeal 
the learned Chief Justice came to the 
conclusion that the defence that there was 
a custom to transfer was not sufficient in 
the circumstances, the circumstances being 
that the holding had been transferred in 
different portions to different persons. On 
the authority of a decision which has never 
been questioned being the case of Tirtha- 
nund Thakur v. Mutty Lal Misser (1) the 
proof of such a custom in the circum- 
stances was not sufficient to defeat the 
‘plaintiffs’ claim, as it was necessary to 
prove a custom not merely of trans- 
ferring the holding but also of transferring 
the holding in different partsto different 
persons. That decision was followed ina 
decision of this Oourt in Ramji Prasad 
Sahu v. Mohamed Anwar Ali Khan (2). 
Incidentally the proper issue to be framed 
in such a suit in circumstances which are 
present in this case is indicated by Sir 
Edward Ohamier in Suraj Deo Narayan 
Singh v Pachh Narain Singh (3). At p. 228* 
of the Report he made the following ob- 
servation : ; 

“It has neither been pleaded nor proved that 
an occupancy tenant is entitled to transfer his 
holding or the greater part of it piecemeal and 
call upon the landlord to recognise the different 
transferees or recognise any division of the 
holding.” 

I say that the issue which should be 
framed in circumstances such as are 
present in this case is indicated by that 
observation of Sir Edward Chamier. 

Dr. Sen in appeal argues that the issue 
was not framed and that the matter should 
be remanded to be heard and determined 
on that rather wider point. But it is to 
be observed that the Chief Justice in the 
eourse of his judgment in this case has 


(1) 3.0774, 

(2) 43 Ind, Cas. 377; (1917) Pat, 360; A I R 1917 Pat, 
149; 3 P L W 299. 

(3) 2P LJ 225 at p. 228; 39 Ind. Cas. 98; 1P L 
W 443; ATR 1917 Pat 635. 
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stated that the point arose whether there 
should. be a remand and he was of the 
opinion that that was not the correct course 
in this case, as the defendants neither alleg- 
ed nor proved such a custom nor had there 
been any contention before the Chief 
Justice that such a custom existed. As 
my learned brother pointed out during 
the course ofthe argument, although there 
was no such issue raised, if evidence had 
existed which would entitle the Court to 
come toa conclusion with regard to the 
matter, the learned Chief Justice 
might have been asked to decide the 
question under s. 103 of the Code of 
Civil Procedure. But ‘that was not 
suggested nor was it suggesied in the 
grounds of appeal before us. Now 
shortly stated, the matter is in this posi- 
tion. The plaintiffs came to prove a case 
which would entitle them to question the 
„transfers from the original tenant. Al- 
though mention was made in the plaint 
ag to non-existence ofa custom to trans- 
fer, such an allegation is quite unnecessary 
and it was entirely for the defendants 
to set up such custom and incidentally of 
course to prove it which would defeat the 
plaintiff's claim. If the Judge of the trial 
Court omitted to frame an issue which 
sufficiently embraced these poinis, it was 
at the risk of the defendants that the trial 
Judge was allowed to do so and ‘the fact 
that neither party addressed his mind to 
this question does notin any way assist 
the defendants in the matter. The short 
answer to the whole case is that the onus 
was entirely upon the defendants, If they 
risked going into Court with an issuein 
this form and without evidence to satisfy 
that issue and that issue alone, then the 
law being what it was, they must neces- 
sarily fail. I would repeat in this con- 
nection that the law as laid down in the 
case reported in thethird volume of the 
Calcutta Series has never been doubted 
nor isit questioned in this Court. 

In my opinion the decision of the learned 
Chief Justice was correct and the appeal 
therefore fails and is dismissed with costs. 

Manohar Lali, J.—I entirely agree. 


8. Appeal dismissed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 229 of 1934 
September 29, 1937 
RANGNEKAR AND SEX, Jd. 
MOHANLAL KHUBCHAND AND OTAERS— 
DEFENDANTS— A PPELLANTS 


versus 
JAGJIVAN ANANDRAM-—PLAINTIPE— 


ResponpEnt No. 1 

Hindu Law—Alienation—Widow—Alienation by 
widow without legal necessity—Suit by reversioner to 
set it aside —Reversioner, if entitled to mesne profits 
for period prior to institution of suit. 

A Hindu widow is not # tenant for life, but isthe 
owner of the property inherited by. her from her 
husband, subject to certain restrictions on aliena- 
tion and subject to its devolving upon the next heir 
of her husband upon her death. The whole estate 
is for the time being vested in her and she repre- 
sents it completely. So long as she is alive, no one 
has any vested interest in the succession. Apart 
from legal necessity, a Hindu widow can alienate 
immovable property with the consent of the next 
revergsioner, or for certain religious or charitable 
purposes. Under the Mayukha, she can dispose of 
movable property by act inter vivos, An alienation 
of immovable property by her without any legal 
necessity is valid and passes her life interest to the 
alienee. But even then the alienation is not void but 
voidable ; the reversioner may affirm or ratify it. 
A voidable transaction is perfectly valid until it is 
avoided by the party entitled to do so, or until he 
elects toavoid it. The possession of an alienee from 
a Hindu widow isnot,’ therefore, wrongful at any 
time anterior to the exercise of the election by the 
revergioner even if the alienation is found to be 
made without a justifying cause. In a suit, there- 
fore, brought by the next reversioner to set aside 
an alienation made by a Hindu widow without any 
legal necessity, if he succeeds, he is not entitled to 
mesne profits for any period prior to the institution | 
of the suit. Sahkebgouda Somappa v. Parawa, F. A. 
No. 73 of 1932, relied on. [p. 78, col. 1; p. 79, col. 1.) 


[Case-law referred to.] 


Messrs. R. G. Naik and A. G. Desai, for 
the Appellants. 

Messrs. G. Nxlhakor and B. G. Thakor, 
for Respondent No. 1. 

Rangnekar, J.—(The judgment after 
setting out the facts discussed the evidence 
and concluded that the alienations made by 
the widow were not supported by legal 
necessity and: proceeded further). This 
brings us to the question about the mesne 
profits. The learned trial Judge held that 
the plaintiffs were entitled to mesne profits 
and he ordered the defendants to pay to the 
plaintiffs mesne profits at the rate of Rs. 8 
per acre in proportion to the lands in their 
possession for three years before suit and 
future mesne profits at the same rate from 
the date cf the suit until delivery of pos- 
session to the plaintiffs. The appellants 
complain of the first part of this order. 

Mr. Desai relies, first, -upon an 
uareported decision of a Divisional Bench 
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of this Court consisting of the learned 
Chief Justice and my brother Sen in 
Sahebgouda Somappa v. Parawa, First 
Appeal No. 73 1932, decided on August 31, 
1934 by Beaumcnt, C. J. and Sen, J. In 
that case, the Court following Subba Goun- 
dan v. Krishnamchari (1), and Ramasami 
Aiyar v. Venkatarama Ayyar (2), held that 
a reversioner who succeeded in getting a 
sale made by a Hindu widow set aside cn 
the ground that there was no legal necessity 
for it, was not entitled to get mesne profits 
for any pericd prior to the institution of 
his suit. This decision, of course, is binding 
on us, even if we thought it to be wrong. 
But, it appears that the principles laiddown 
in that case were again considered in 
Mallappa Gurupadappa v. Anant Balkri- 
shna (3), by the learned Uhief Justice and 
Divatia, J. It was a case where a minor 
sued to set aside an unauthorized sale of 
his property by his guardian. After refer- 
Ting to his earlier unreported decision, and 
pointing out that another Bench of this 


Court had taken a different view in 
Appanna Kenchappa Banati v. Vithal 
Ramchandra Petkar, First Appeal- 


No. 20 of 1930 decided on February 10, 
1936, by Broomfield and Tyabji, JJ. 
the learned Ohief Justice held that an 
order for mesne profits for any period prior 
to the suit was not justified on principles 
of equity, and then proceeded to consider 
whether it would be right in law. 
Lordship observed as follows (p. [44*); 

“Iu my opinion the true view is that where the 
plaintiff sues to set aside the original transaction, 
whether it be sale by a Hindu widow. or manager 
of a joint family, or guardian of a minor, and he 
makes the original parties to the transaction, or their 
repregentatives, parties he is entitled to an order 
restoring the parties to their original position. In 
such a case the Court is in a position to make such 
order as is just and equitable, and to provide that 
the. plaintiff recovers the land with mesne profits 
from the date from which he was dispossessed, and 
the defendant-purchaser gets back his purchase 
money with interest, and in a proper case other 
moneys to which he may be entitled. That is the 
form of order made when a sale is set aside as 
induced. by fraud; see Seton on Decrees, Edn. 7, 
Vol, 3, p. 2250. But if the attitude which the 
plaintiff adopts is that he merely desires to recover 
possession of the land, and that the payment of 
the purchase money to a party who was not en- 
titled to receive it is, no concern of his, then he 
is entitled, in my opinion, merely to an order for 


(1) 45 M 449; €8 Ind Cas, 869; A IR 1922 Mad. 
112; 42 M LJ 372; 30 M LT 217; 15 L W 537; 
(1922) M W N 269. 

(2) 46 M 815; 75 Ind. Cas. 406; A IR 1924 Mad. 
el; 45 MLJ 203; 18 L W 183; (1923) M W N 286. 

(3) 38 Bom. L R 911; 166 Ind. Cas. 154; A I R 1936 
Bom, 386; 9 R B 214; I L R (1937) Bom. 59. 

*Page of 38 Bom. L R—[ Ed]. 
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recovery of possession with mesne profits from the 
date of suit. He cannot, in sucha case, treat the 
purchaser, who was in, under a voidable conveyance, 
as a mere trespasser . as against him.” 

‘It is said by the learned Counsel on 
behalf of the respondents that this decision 
is not correct. As to the earlier decision of 
the learned Chief Justice and Sen J., the 
learned Counsel says that the decision of 
their Lordships of the Privy Council in 
Bijoy Gopal Mukerji v. Krishna Mahishi 
Debit (4), was either not brought to their 
Lordships’ attention cr that its effect was 
not considered, and that, therefore, the 
decision in F. A. No. 73 of 1932 is not bind- 
ing on this Court. He further says that the 
cases in the Madras High Oourt relied upon 
by the Court in F. A. No. 73 of 1932 were 
not cases of a reversiuner seeking to set 
aside a sale by a Hindu widow without 
legal necessity. This, undoubtedly, is cor- 
rect. It is argued by him that it is not 
necessary fora reversioner to sue a pur- 
chaser from a Hindu widow to set aside“ 
the sale or alienation made without any 
legal necessity, and that he can straight- 
way bring a suit for possession under 
Art. 141. He asserts that if there is no 
legal necessity the transaction is a nullity 
and not a voidable transaction; and for 
this purpose he relies on the observations 
of their Lordships of the Privy Council in 
Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi (4). 

In these circumstances it has become 
necessary for us to consider the question 
de novo. What. then, is the position? It 
is beyond dispute that wrongful possession 
of the defendant is the foundation for a 
claim to mesne profits. That is implicit in 
the definition of mesne profits contained in 
8. 2 (12), Civil Procedure Oode. The ques- 
tion then is when dves the possession of an 
alienee from a Hindu widow, when there 
was no legal necessity justifying the aliena- 
tion, become wrongful? Is his possession 
wrongful ab initio, 1. e, from the date of 
alienation or is it frcm the time that the 
alienation is challenged? If the possession 
is wrongful from the very commencement, 
then, of course, there can be no angwer 
to the claim for mesne profits made by a 
reversioner who is seeking to set aside the 
sale. But if not, then there is no principle 
of equity or of law which would justify 
an award of mesne profits froma period 
anterior to the moment when the sale 
is challenged. Now the answer to this 
inquiry must depend upon the powers of 
339 3L1A 87; 34 O 329; LLOW N424; 50L 9 
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a Hindu widow, the nature of her estate and 
the rights of her husband's reversioners. 
Mr. Thakor says that a Hindu widow is a 
life-tenant and avy alienation by her is 
void and not merely voidable. Iam unable 
to accept the contention. Itis well estab- 
lished by authorities, which cannot now 
be disputed, that a Hindu widow is not a 
tenant for life, but is the owner of the 
property inherited: by her from her hus- 
band, subject to certain restrictions on 
alienation and subject to its devolving upon 
the next heir of her busband upon her 
death. The whole estate is for the time 
being vested in her and she represents it 
completely. See Moniram Kolita v. Kerry 
Kolitary (5), Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi (4), on which 
the learned Counsel relies, alsolays down 
the same principles. Janki Ammal 
y. Narayanasami Aiyer (6), their Lordships 
of the Privy Council observed (p. 208*) : 
“Her (widow's) right is of the nature of a 
right of property ; ber position is that of 
owner,” and they stated that so long as she 
is alive, no one has any vested interest in 


. the succession. Apart from legal necessity, a 


Hindu widow can alienate immovable 
property with the consent of the next rever- 
sioner, or for certain religious or charitable 
purposes. Under the Mayukha, she can 
dispose of movable property, by act inter 
vivos. An alienation of immovable property 
by her without any legal necessity is 
valid and passes her life interest to the 
alienee. These principles are too well settled 
to require any authority to be cited. If 
then this is the nature of a widow's estate 
can it be said that an alienation made by 
her without necessity is a void transaction 


“as Mr. Thakor argues ? It is well settled 


that this is not the case; 
“Such an alienation will be valid during the 
widow's lifetime. If not made for a lawful purpose 
such as will bind the heirs, it has no effect against 
them when their title accrues; they may then sue 
for possession, and the statute will run from that 
date (Mayne, p. 961). : h f f 
But even then the alienation is not void 
but voidable; the reversioner may affirm 
or ratify it. This isthe principle which is 
laid down in Bijoy Gopal Mukerji v. Kris 
shna Mahishi Debi (4), see also Raja Mudhu 


(5) 7 IA 115; 5 0776; 4 Sar. 103; 6 O L R 322 


0). 
rE 43 LA £07; 37 Ind. Cas. 161; A IR1916P C 
117; 39 M 634; 20 M L T168; 3LMLJ 225; 
l4 A L J 997; (19l 2 M W N 188; 20 CW 
N1323; 18 Bom. D R856; 24 O LJ 309; 4 L W538 
(P 0). 
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Sudhan Singh v. Rocke (7) and Rangasami 
Gounden v. Nachiappa Gounden (8). I do 
not think that there is anything in the 
observations of their Lordships of the Privy 
Council in Bijoy Gopal Mukerji v. Krishna 
Malishi Debi (4) which in any way militates 
against the view which we are taking. 

Apart from the fact, as pointed out by 
the learned Ohief Justice in Mallappa 
Gurupadapoa v. Anant Balkrishna (3), 
that the only point which was argued 
before their Lordships of the Privy Oouneil 
in Bijoy Gopal Mukerji v. Krishna Mahishi 
Debi (4), was one of limitation, I think the 
observations to which the learned Oounsel 
referred support the view which we are. 
taking. Their Lordships first observed 
that, it was open to the reversioner to affirm 
the sale or alienation made by the Hindu 
widow without any legal necessity, express- 
ly or impliedly. They then referred to the 
prior decision of the Privy Council. in Raja 
Madho Sudhan Singh v. Rocke (T), and 
observed as follows (p. 91*): 

“In the case before this Board cited by the 
learned Judge the question was whether the ac- 
ceptance of rent payable under the patniand other 
circumstances afforded evidence of an election by. 
the Raja to confirm the patni and treat it as valid. 
If it was ipso facto void it could not of course be 
confirmed, and the acceptance of rent would be 
evidence only of the creation of a new tenancy. A 
Hindu widow is not a tenant for life but is 
owner of her husband's property subject to certain 
restrictions on alienation and subject to its devolv- 
ing upon her husband's heirs upon her death. Bus, 
she may alienate it subject to certain conditions 
being complied with. Her alienation is not there- 
fore absolutely void,-but it isprima facie voidable 
at the election of the reversionary: heir. He may’ 
think fit to affirm it or he may at his pleasure’ 
treat it as a nullity without the intervention of 
any Court and he shows his election to do -the’ 
latter by commencing an action to recover possession 
of the property.” 

Reading the whole passage in the light 
of the other decisions of the Privy Council 
which are referred to above, it is difficult. 
in my opinion, to accept the contention 
that a sale by a Hindu widow is abd initio 
void or a nullity. All that their Lordships: 
observed is that itis open to a reversioner 
to elect to treat it as a nullity, and this he. 
does by instituting a suit to recover posses- 
sion of the property. It is from that time 
the sale becomes wrongful, and the posses: 
sion of the alienee wrongful. What is 


a 24 I A 164; 25 O1; 7 Sar. 194; LOWN 433 


). 
(8) 46 I A 72; 50 Ind. Oas. 498; AI R1918 P © 

196; 42 M523; 36M LJ 493; 17A LJ 536; 290 L 

3 539; 21 Bom, L R840; 23 O W N777; (1919) MW 

N 268; 26M L T5;10LWI051 UPLR(PO 66 
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capable of being affirmed can never be 
void: Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (4), It is clear that if the 
sale is not disputed by the reversioner, 
it would confer on the alienee a valid 
title against third parties. A voidable 
transaction is perfectly valid until it is 
avoided by the party entitled to do sə, or 
-until he elects to avoid it, In this view it is 
difficult to accept the contention that the 
possession of an alienee from a Hindu 
widow is wrongful at any time anterior to the 
exercise of the election, even if the aliena- 
tion is found to be made without a justifying 
cause. 

We, therefcre, agree with the view taken 
by the Court in F., A. No. 73 of 1932 that 
in a suit brought by the next reversioner 
to set aside an alienation made by a Hindu 
widow without any legal neceasity, if he 
succeeds, he is not entitled to mesne pro- 
fits for any period prior to the institution 
of the suit. This view as regards sales by 
a Hindu widow is re-affirmed in Mallappa 
Gurupadappa V. Anant Balkrishna (8), but 
we think, with great respect, too broadly 
to beaccepted. In the passage from the de- 
cision in Mallappa Gurupadappa v. Anant 
Balkrishna (3), the; learned Ohief Justice 
stated that in his opinion, in such a 
suit, “the plaintif is entitled to an 
order restoring the parties to their original 
position.” This, we venture to think, is not 
a correct view to take of such suits in 
all cases. As pointed out by Mayne (p. 964) 
in general where a conflict arises between 
the reversioner and the alienee of the 
widow, the question is simply whether thé 
alienation was for a lawful and necessary 
purpose or not: If it was, it binds him ; if 
it was not, it does not bind him. In either 
view no equity can arise between them. In 
some cases, however, the reversioner is at 
liberty to set aside the transaction but only 
on special terms. For instance, if the widow 
sold a larger portion of the estate than was 
necessary to raise the amount which the 
law authorized her to raise, the sale can- 
not be absolutely void as against the 
reversioners, but they could only set it 
aside by paying the amount which the 
widow was authorized to raise with interest 


from her death, the defendant accounting’ 


for rents and profits from the same period. 
Where the sale is justified as to part of 
the consideration and not justified as to 
another part, the reversioner may obtain 
a decree that heis entitled after the death 
of the widow to recover the whole pro- 
perty sold on payment of such portion of 
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the consideration as represents the money 
borrowed for a legal necessity. It is in 
such cases only that equitable considera- 
tion can come in. 

For these reasons, the order made by the 
learned Judge in this respect seems to us 
to be wrong and that order will have to 
be struck off from the decree made by the 
learned Judge. The decree then, will have 
to be varied by striking off the words “for 
the three years next before suit.” The 
decree then will run that the defendants 
shall give up possession asset out in the 
plaint ; that defendants Nos.1 and 2 shall 
pay Rs. 66. defendants Nos. 8, 9 and 10 shall 
pay Rs. 72, defendant No. 3 shall pay 
Rs. 96, defendant No. 4shall pay Rs. 96, and 
defendants Nos. 5, 6, 7 and 11 shall pay 
Rs. 96 as mesne profits from the date of the 
suit until possession ie restored to the plains 
tiff at the rate of Rs. 8 per annum per acre 
of lands respectively ia the possession of 
these defendants The order of costs made 
by the lower Court will stand and the 
parties will pay and receive proportionate 
costs of this appeal. 


8. Decree varied. 


ee 


NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 286 cf 1936 
October 25, 1937 
POLLOCK, J. 
Musammat RAHIBAI—APPELLANT 
versus 
RATANLAL— RESPONDENT 

Married Women's Property Act (III of 1874), 3. 6— 
No statement in policy of intention for benefit of 
wife and children—Nor policy assigned—Mere use of 
wordsin proposal ‘for family provision’, if brings 
policy under s. 6~Appeal—Objection to attachment 
before judgment by party in different capacity— 
Appeal, whether lies from order of trial Court~ 
Civil Procedure Code (Act V of 1908),0. XXI, r. 58 
—Civil Procedure Code (Act V of 1908), O. XX XVIII, 
r. 6 — Whether applies to objection by third per- | 
son. 

Most married men taking out insurance policies 
on their lives payable only at death, do so with 
the intention of making provision for their 
family, but it does not follow that they intent to 
divest themselves of all interest in the policy and to 
create an irrevocable trust in favour of the wife or 
children, 

Where inthe policy there is no statement that it 
was intended for the benefit of the wife or children 
nor isthe policy assigned to them, the words “for 
family provision” usedin the proposal are very 
vague and do not indicate that the assured 
intended that his wife and children should 
getthe whole interest in the policy. The mere 
statement of this sort does not bring the policy 
within s. 6 of the Married Women’s Property Act. 
Kancherla Krishnamurthy v. Ladtkonda Anjayya 


€0 RAHİBAI v. RaTANLAL (NAG) 


(3); reliedon. Sham Das v, Savitribai (2), referred 
to. Bengal Insurance & Real Property Co., Ltd. 
Calcutta y. Velavammal (1), doubted : 

Where an objection to the attachment before judg- 
ment is made by a party to the suit not in the 
capacity in which he is being sued but claiming 
property on his own account the objection must be 
investigated under r. 58 and the following rules in 
O. XXI, Civil Procedure Code. No appeal, therefore, 
lies from the order of the trial Uourt on such 
matter. A 

Order XXXVIII,r. 6, might apply to an objection 
by the defendant but not to an objection by a third 
person, 


C.M. A. from an order of the Court of 
the Additional District Judge, Raipur, dated 
September 5, 1936, in ©. A. No. 56-B of 
1955 reversing the order of the Court of 
the First Sub-Judge, Second Class, Raipur, 
dated June 22, 1935 in M.J.C. No. 124 
of 1934. 

Mr. A. R. Kulkarni, for the Appellant. 

Mr. V. V. Kelkar (with him Mr. M. R. 
Bobde), for the Respondent. 

Order.—This order will dispose also of 
Miscellaneous Appeal No. 287 of 1936 and 
Oivil Revision No. 833 of 1936. 


Two creditors brought suits against the 


sons of Mannulal Shukla as the legal 
representatives of their father for the 
recovery of debts incurred by their father 
during his life-time. In each suit the 
plaintiff attached before judgment money 
due under an insurance policy taken out 
by Shukla. His sons and widow objected 
to this attachment. In one suit, which 
was a regular suit, the objections were 
allowed, but on appeal the Additional 
District Judge held that the money was 
attachable. In the other case, which was 
a Small Cause Court case, the objections 
were disallowed. The sons and the widow 
therefore preferred the above appeals and 
application for revision. 

The point to be decided is whether the 
insurance money forms part of the assets 
of the deceased Shukla or whether the 
policy was taken out for the benetit of the 
wife and children so thats. 6 of Martied 
Women's Property Act applies and a trust 
arose in favour of Shukla’s wife and children 
so that the money would not form part 
of his estate. 

Section 6 runs as follows :" 

“A policy of insurance effected by any married 
man on his own life, and expressed on the face 
of it to be forthe benefit of his wife, or of his 
wife and children, or any of them, shall enure and 
be deemed to be a trust for the benefit of his wife, 
or of his wife and children, or any of them, 
according to the interest so expressed, and shall 
not, 50 long as any object of the trust remains, 
be subject tothe control of the husband, or to his 
creditors, or form part of his estate.” 
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In the policy itself there is no statement 
of any scrt that it was intended for the 
benefit of his wife or children, but it is 
stated in the policy that the proposal and 
declaration of insurance shall be the basis 
of tke assurance und in the proposal form 
where there 18 a question, “What is the 
object of the preposed assuranse’ Shukla 
wrote “family provisiou.” There is a note 
under that question. 

“If for family provision it is desirable to assign 
the policy after issue toa member of the family 
to, facilitate immediate settlement of the claim.” - 

There was no such assignment and the 
policy was expressed to be payable to his 
assigns or his proving executors or ad- 
ministrators or other legal representatives. 
In Bengal Insurance and Real Pro- 
perty Co., Ltd, Calcutta v. Velavammal (1) if 
was stated that if a declaration is part 
of the contract of insurance, it will be 
part of the policy and a statement in 
the declaration is sufficient to comply with 
the provisions of s. 6. I must confess to 
some doubt whether a statement in the 
proposal form can be said to be a state- 
ment expressed on the face of the policy 
and the Judicial Commissioner's Court of 
Sind dissented from the view of the 
Madras High Court in Sham Das v. Savitri- 
bai (2). 

Even, however, assuming thatthe state- 
ment in the proposal form can be said 
to be a statement expressed on ths face 
of the policy, I do not think that this. 
statement is sufficient to bring the policy 
within the ambit of s. 6. Most married , 
men taking out insurance policies on their 
lives payable only at death, as this was, . 
do so with the intention: of making pro- 
vision for their family, but it does not 
follow that they intend to divest them- 
selves of all interest in the policy and 
to create an irrevocable trust in favour 
of the wife or children. The words used: 
“family provision”, are Very vague, and 
there is no indication that Soukla intended 
that his wife and children should get the 
whole interest in the policy. In Kancherla 
Krishnamurthy v. Ladi Konda Anjayya 
(3) the facts were very similar; there 
was no mentionin the policy itself that 
the policy was for the benefit of the wife 


(1)A IR 1937 Mad. 57i; 170 Ind, Cas, 279; (1937) 
M W N 303;45 1, W 616; 10 R M170; IL R (1937) 
Mad. 490. 

(2) A 1 R 1937 Sind 181; 170 Ind. Cas, 225;31S LR 
98; 10 R 833. 

(3) A I R 1936 Mad. 635; 164 Ind, Cas. 465; (1936) 
a N 559, 71 ML J 39; 44 LW 149; 9 RM 
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and children but there was a statement 
in the pr. posal form that the object of the 
policy .was “forethe, maintenance of the 
family.” Venkatasubba Rao, J. held that 
a statement of this sorp did not bring 
the policy within s. 6, and withthat view 
I respectfully agree. I therefore hold 
that no trust had been created and the 
money therefore forms part of the estate 
of the deceased. 
_ Objections to the attachment before 
Judgment were made (1) by the sons and 
(2) by the wife. The wife was not a party 
to the suit, and the sons were objecting 
not as legal representatives of Shukla, in 
which capacity they were being sued, 
but as claimants to the insurance money 
on their own account. Under O. XXXVI, 
r. 6, it would therefore follow that the objec- 
tions to the attachment should be in 
vestigated in the manner provided in r. 58 
and the following rules in O. XXI. No 
appeal, therefore, lay against the’ order of 
the trial Court allowing the objections 
and the Additional District Judge, there- 
fore, had no jurisdiction to reverse the 
trial Oourt’s decision. It has been con- 
ceded in this Court thats. 47 of the Civil 
Procedure Code does not apply, but it has 
been urged that an appeal would lie under 
O. XXXVIII, r.6. That rule might apply 
to an objecticn by the defendant but not 
toan objection by a third person. No 
second appeal, however, would lie against 
the decision of the Additional District 
Judge. I have been asked to treat these 
two appeals, if necessary, as applications 
-for revision. They are inadequtely stamp- 
ed as applications for revision and, as 
the decision of the Additional District 
Judge was correct, I do not propose to 
interfere in revision. The decision cf the 
Small’ Cause Court that the money formed 
part of the estate -of the deceased Shukla 
was correct. 

The appeals and the application for 
revision are, therefore, dismissed with costs. 
Counsel's fee in the three cases Rs. 50. 

£. Appeals dismissed. 


-ALLAHABAD HIGH COURT 
First Civil Appeal No. 102 of 1935 
February 14, 1938 
OOLLISTER AND BAJPAI, JJ. 

GOBIND BEHARI AND OTHERS— DECRE- 

HOLDERS —P LAINTIPFS APPELLANTS 

versus 

SHUJAAT-MAND KHAN AND OTHERS — 

_. _ DeFenpants—ResponpEnts3 
Civil Procedure Code (Act Y of 1908), s. l44— 
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Preliminary decree for foreclosure in mortgage suit 
—Subsequent amendment of plaint and such decree 
allowed on ground that mortgaged property had 
changedin form — Revision by judgment-debtor in 
High Court — Amendment set aside — Mortgagee 
obtuining final decree in meanwhile and obtaining 
possession of property as mentioned in amended pre- 
liminary decree—Application by judgment-debtor 
under s. 144 for restoration of excess property held 
competent Evidence Act (I of 1872), ss. 92, 94— 
Mortgage suit—Terms of mortgage deed clear and un- 
ambiguous—Surrounding circumstances not such as to 
lead invariably to conclusion that property intended 
to be mortgaged was over and above that specified in 
deed—Mortgageeis barred from showing that inten- 
tion of parties was different from what appeared in 
mortgage deed. 

The mortgagees sued for foreclosure and obtained 
a preliminary decree. The property specified in 
that decree was as described in the mortgage deed, 
Subsequently, the decree-holders applied for amend- 
ment of the plaint and preliminary decree under 
es. 151 and 152, Civil Procedure Oode, on the ground 
that the property had changed its form by reason of 
the settlement proceedings and the partition and it 
was prayed that the specification of property in the 
plaintand in the preliminary decree be altered ac- 
cordingly. This application was allowed by the 

Oourt andthe plaint and the preliminary decree 
were amended as prayed. Thereafter the judgment- 
debtors, applied in revision to the High Court, and 
their application was allowed and the order of the 
Court below allowing amendment of the plaint and 
the preliminary decree was set aside. Meanwhile, 
however, a final decree had been drawn up on the 
application of the decree-holders in accordance with 
the amended preliminary decree and the decree- 
holders put it into execution and obtained possession 
of the property as specified in the amended plaint 
and inthe amended preliminary decree. After the 
High Court's decision, the judgment-debtor applied to 
the Court under s. 144, Oivil Procedure Code, for 
restitution on the ground that the decree-holders 
had obtained possession of more property than they 
were entitled toand were, therefore, liable to restore 
the excess; 

. Held, that the preliminary decree as amended by the 
lower Court having been varied by the High Oourt ın 
exercise of its revisional powers under s. 118, Civil 
Procedure Oode, there could not be a final decree 
inconsistent with the preliminary decree and the 
final decree would automatically conform with the 
preliminary decree when the latter was amended. 
The application under s. 144, Oivil Procedure Code, 
was, therefore, competent. Shadi Lal v. Jagdamba 
Sahai (1), relied on. {p. 83, col. 1.] 


- When the terms of the mortgage deed are clear 
aod unambiguous and apply to existing facts and 
the surrounding circumstances are not such that the 
only possible conclusion at which the Court could 
arriveisthat there had been an inadvertent mis- 
description of the property in the mortgage bond in 
suit and that the property which was intended to be 
mortgaged was something over and above what was 
actually described and specified in the document, 
the mortgagces ars barred by the provisions of 
ss. 92 and Yi, Evidence Act, from showing that the 
intention. of the parties to the transaction of mourt- 
gage was different from what appears from the terms 
of ihe mortgage deed itself, |p. od, col, 2.] 


F. GC. A. from a decision of the Sub- 
Judge, Farrukhabad, dated February 15, 
1935. 


82 


_ Messrs. N. P. Asthana and Bincd Behari, 
for the Appellants. 

Mr. M. Waliullah, for the Respondents. 

Collister, J—This is an appeal from an 
order ofthe CivilJudge of Farrukhabad 
all wing an application for restitution under 
s. 144, Civil Procedure Code. On Decem- 
ber 16, 1897, the predecessor of the respon- 
denis mortgaged 8 zamindari properties 
with one Lachmi Narain for Rs. 500, On 
August 31, 1905, 8 zamindari properties 
and also a house were mortgaged with Raj 
Kunwar and others for Rs. 10,000, the mort- 
gage of 1897 being satisfied out of the 
consideration. On August 6, 1914, 8 zamin- 
dart properties and the same house and 
also a grove were mortgaged with Kunwar 
Bahadur and others, the predecessors of the 
present appellants. This was a mortgage 
by conditional sale and the earlier mort- 
gage of 1905 was paid up. It appears that 
in 1901 there was a settlement and in 1907 
there was a partition and there was a 
change in the mahals and in the descrip- 
tion of shares belonging to the zamindars. 
The mortgagees under the mortgage deed 
of August 6, 1914, who are the appellants 
before us, sued for foreclosure and obtain- 
ed a preliminary decree on February 1], 
1930. The property specified in that decree 
was (as was to be expected) as described 
in the mortgage deed of August 6, 1914. 
Subsequently, the decree-holders applied 
for amendment of the plaint and preli- 
minary decree under ss. 151-and 152, Civil 
Procedure Oode, on the ground that the 
property had changed its form by reason 
of the settlement proceedings of 1901 and 
the partition-of 1907, and it was prayed 
that the specification of property in the 
plaint and in the preliminary decree be 
altered accordingly. This application was 
allowed by the Court below and the plaint 
and the preliminary decree were amended 
as prayed. Thereafter the judgment-debt- 
ors, i. e., the respondents before us, applied 
in revision to this Court, and on Novem- 
ber 7, 1933, their application was allowed 
and the order of the Court below allowing 
amendment of the plaint and the prelimin- 
ary decree was set aside. 

Meanwhile, however, a final decree had 
been drawn up on the application of the 
decree-holders in accordance with the 
amended preliminary decree and the decree- 
holders put it into execution and obtained 
possession of the property as specified in 
the amended plaint and in the amended 
preliminary decree. After this Court's 
decision, the respondents to this appeal 
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applied to the Court below under s. 144, 
Civil Procedure Code, for restitution on the 
ground that the decree holders had obtained 
possession of more property than they were 
entitled to and were, therefore, liable to 
restore the excess. That application has - 
been allowed by the learned Judge of the 
Court below, and hence this appeal. Learn- 
ed Counsel for the respondents has no in- 
structions, but we have heard learned 
Counsel for the appellants. The first plea 
taken by him is that the respondents had 
no right to apply for restitution. He pleads 
that, since his clients have obtained posses- 
sion in accordance with the final decree, 
and since that final decree has not been 
varied or reversed, there can be no right 
of restitution until such time as an appli- 
cation shall have been made for its amend- 
ment and amendment shall have been made. . 

In our opinion, there is no force what- 
soever in this plea. We are supported by 
authority of this Court. In Shadi Lal ve 
Jagdamba Sahai (1) a certain person sued. 
for recovery of Rs. 14,000 in enforcement 
of amortgage and the suit was decreed. 
The defendants appealed; but, during the 
pendency of their appeal the deeree-holder 
applied for and obtained a final decree and 
thereafter he put it into execution and 
three properties were sold atauction. Then, 
the defendants’ appeal from the prelimin- 
ary decree was heard and after the date of 
auction this Oourt varied the preliminary. 
decree by reducing the amount from 
Rs. 14,000 to Rs. 7,000 and by directing that’, 
such amount was charged upon one of the 
three properties.only. Thereafter an appli-; 
cation was made for restitution under s. 144,. 
Civil Procedure Code. The learned Judges, 
at page 669* observe : 

“It was contended by Shadi Lal (è. e., the decree- ` 
holder) that the application under s. 144, Oivil 
Procedure Code was incompetent. It was argued 
that the defendants not having filed an appeal from 
the final decree and the property having been sold 
in execution of the said decree, no application for 
restoration of possession could be made under s. 144, 
Civil Procedure Code, because the final decree ha 
neither been varied norreversed. This contention’ 
was overruled and rightly overruled by the Court 
below. Where tlie preliminary decree has been 
varied or reversed by the Appellate Oourt, it fol- 
lows that the final decree passed thereon, and all 
the execution proceedings, which have taken place 
in pursuance of the final decrée, fall through and 
that there could be no necessity for filing an appeal 
from the final decree.” 

It is true that in the present case there 
was no appeal against the preliminary 


(1) (1931) AL J 668; 133 Ind. Cas. 622; A I R1931 
All. 655; Ind. Rul. (1931) AIL 734, 


*Page of (1931) A. L. [Bd]. 
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decree, but we are clearly of opinion that 
the same principle will apply to a case 
where the preliminary decree as amended 
by the lower Court has been varied by 
this Court in exercise of its revisional 
powers under s. 115, Civil Procedure Code. 
It isobvious that there cannot- be a final 
decree inconsistent with the preliminary 
decree and the final decree will automati- 
cally conform with the preliminary decree 
when the latter is amended. In our opinion 
the application under s. 144, Civil Procedure 
Code, was competent. As regards the merits 
of this application, learned Oounsel for the 
appellants pleads that the properties as 
described in the plaint and in the prelimin- 
ary and final decrees did not conform with 
the intention of the parties to the transac- 
tion. The learned Judge of the Court below 
in dealing with this matter observe: 

“A reference to the description of property No. 8 
in the three successive mortgage deeds of 1897, 1905 
and 1914 clearly shows that the parties to those 
deeds were not quite ignorant of the changes which 
the properties mortgaged had undergone. In the 
mortgage deed of 1897 property No, 8 was described 
as a part of mahal Musammat Pota. In the mortgage 
deed of 1914 this very porperty was described as 
part of mahal Shujaat-mand Khan. It can be seen 
from this that the parties to the mortgage were not 
at all unmindful of the existing state of things 
go far as the mortgaged properties were concerned, 

he reason for the inclusion in the mortgage deed 
of 1914 of only as much of the properties as con- 
formed to the old descriptions seemed to be, as 
suggested by the applicants, that this time the mort- 
gagees were getting a mortgage with a right of 
foreclosure attached to it and also an additional 
security, in the shape of .a grove worth about 
Rb. “1,000. The eight village properties, the house 
and the grove all taken together were, it appears, 
worth at least double the amount of the:mortgage 
money.” 

_ Further on the learned Judge says: 

“But inmy view of the case it is not open to 
either of the parties at this stage to go into the 
question of sufficiency or otherwise of the security 
which was really meant tobe given to the mort- 
gagees by the mortgage deed of 1914. The mort- 
gagees entered into the transaction with open eyes 
and full knowledge of the nature and the extent of 
the security they were taking from the mortgagors 
‘under the mortgage. They brought a suit on the 
basis of their moitgage and obtained a decree from 
the Court. The décree, as it was originally passed, 
gave the mortgagees whatever rights they could 
‘glaim underthe mortgage deed of 1914. 16 could 
not be denied by the mortgagees that on the basis 
-of the mortgage deed of lyl4 and the decree obtain- 
ed by them on that deed they could get any but 


‘the properties specified and described in the deed 
-and in the decree.” 


Whatever the intention of the parties 
‘may infact have been, we have no hesita- 
tion in agreeing with tha conclusion at 
-which the learned Judge has arrived. Nec- 
tion 92, Evidence Act, provides : 

“When the terms of any such contract, grant or 


Gosinp BEHARI v.sHUsAaT-MAND KHAN (ALL) 83 


other disposition of property, or any matter required 
by law to be reduced to the form of a document, 
have been proved according to the last section, no 
evidence of any oral agreement or statement shall 
be admitted, as between the patios to any suc 
instrument or their representatives-in-interest, for 
the purpose of contradicting, varying, adding to, 
or subtracting from, its terms.” A 

Then there are certain provisos, none of 
which is relevant to the matter before us. 
Section 94 provides that: mg 

“When language used ina document is plain in 
itself, and when it applied accurately to existing 
facts, evidence may not be given to show that it 
was not meant to apply to such facts.” 

Curiously enougo neither cf these gec- 
tions has been referred to by the learned 
Judge of the Court below. Now the pre- 
liminary decree, as originally framed and 
as it now stands, is admittedly in accord- 
ance with the mortgage deed to which it 
relates and the terms of that mortgage deed 
are clear and unambiguons and apply to 
existing facts. Itis notsuggested that the 
properties specified in the mortgage deed 
dö not exist or are unidentifiable. It is 
of course by no means inconceivable that 
the realintention of the parties may have 
that exactly the same property be mort- 
gaged. as had been mortgaged in 1897 and 
1905, and itis pleaded cn behalf of the 
appeliants that the circumstances are such 
as would justify such an inference. But, 
whatever speculation might be indulged in, 
the surrounding circumstances are certainly 
not such that the only possible conclusion 
at. which this Court could arrive is that 
there had been an inadvertent misdescrip- 
tion of property in the mortgage bond in 
suit and that the property which was in- 
tended to be mortgaged was something over 
and above what was actually described and 
specified in the document. When the cir- 
cumstances are not s80 compelling as to 
lead inevitably to such a conclusion, we 
have no hesitation in holding that tne 
appellants are barred by the provisions of 
gs. 92.and 94, Evidence Act, from showing 
that the intention of the parties to the 
transaction of mortgage was different from 
what appears from the terms of the mort- 
gage deed itself. For the reasons given 
above, we dismiss this appeal with costs. 


8. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal Ne. 349 of 1933 
September 9, 1937 
Horweut, J. 
SANAPATHI SITHARAMIAH— 
APPELLANT 
versus 
NANDARAPU RAMASWAMY AND OTHERS 
— RESPONDENTS 

Limitation Act (IX ‘of 1908), Sch. I, Art. 139-—Suit 
by landlord for possession from tenant—Tenancy 
determined—Landlord alleging continuation of ten- 
ancy, must prove tt, 

Article 139, Limitation Act, bars any suit fo re- 
cover possession from the tenant after the expiration 
of twelve years from the date when the tenancy is 
determined. Burden is on the tenant to prove, when 
the question of limitation is involved, when the 
tenancy was determined. 

Where even after the determination of the lease, 
the lessee continues to be in possession of the leased 
property for more than twelve years and it is not 
shown that he paid any rent or that the landlord 
assented to his possession after the expiry of the 
lease or that the lessee had accepted the title of the 
landlord, the suit of the landlord is barred under 
Art. 139. Sudalaimuthu Thevan v. Sappani Thevar 
(3), relied on. 


8. 0. A. against the decree of the Sub- 
Judge, Vizagapatam, in A. S. No. 6 of 1931. 
i Mr. V. Govindarajachari, for the Appel- 
ant. 

Mr. C. Rama Rao, for the Respondents. 

Judgment.—It has been proved to the 
satisfaction of the Courts below that the 
contesting defendants Nos. 3 to 5 executeda 
lease deed Ex. A in favour of the plaintiff's 
father in 1906 fora period of three years. 
There is also abundant evidence that the 
defendants have beén in possession since 
then up to the date-of suit; and there is no 
evidence to suggest that the defendants 
were ever out of possession. There is also 
no evidence that the defendants ever paid 
any rent either tothe appellant or to the 
Plaintiff's father and his brothers. The 
trial Court found on these facts that as it 
must be presumed that defendants Nos. 3 to 
5 ccntinued in possession as tenants of the 
plaintiff, the possession remained with the 
plaintiff, at any rate until 1923, when the 
plaintiff brought a suit on a lease deed 
which was found to be not genuine. It 
therefore decreed the suit in the plaintiff's 
favour. In appeal it was held that the 
plaintiff had not been in possession within 
twelve years and that the suit had there- 
fore to iail. Unfortunately the question 
whether the possession of the defendants 
was a possession by virtue of the relation- 
ship of landlord and tenant existing bet- 
ween them was not properly discussed by 
the lower Appellate Court and so this 
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second appeal has been filed against the 
decree of the lower Appellate Oourt dis- 
missing the plaintiff's spit. The plaintiff 
hes brought this suit on his title, and 
ordinarily he would have to prove posses 
sion within twel¥e years of suit. Admit- 
tedly he bas not proved physical possession 
and the only question that arises here is 
whether he was in pessession within 
twelve years of suit by virtue of the rela- 
tionship of landlord and tenant existing 
between the plaintiff and defendants Nos. 3 
to 5. It is argued that the fact that the 
defendants continued in possession of the 
property after the expiry of the lease 
Ex. A shows that they must have con- 
tinued as tenants holding over, that the 
burden is upon the defendants to show 
when that tenancy was determined, and 
that a suit brought within twelve years of | 
the determination of the tenancy would 
have to be decreed. 

It is contended that the defendants are 
estopped from denying the title of the 
plaintiff as they have never given up pos- 
session to the plaintiff. Section 116, Evi- 
dence Act, does not gosofar as to require 
that. That section only estops a tenant 
from disputing his landlord’s title during 
the continuance of the tenancy. It has, 
however, been held in two cases, Majibar 
Rahman v. Isuh Surati (1), and Bhaigantt 
Bowa v. Himmat Bidyakar (2), that estop- 
pel continues even after the expiration of 
the period of the lease, unless the tenant 
has openly surrendered possession ar has at 
least given notice to his landlord that. he 
claims -under his own title. There is no 
evidence in this case either to show that 
the tenant did deny the landlord’s title 
soon after 1909 or that he did not: but 
Art. 139, Limitation Act, bars any suit to 
recover possession from the tenant after the 
expiration of twelve years from the date when 
the tenancy is determined. This has’ been 
laid down by Venkatasubba Rao, J., in 
Sudalaimuthu Thevan v. Sappani Thevar 
(3), following older cases:, but the argu- 
ment of the learned Counsel for the appel- 
lant isthatit must be presumed that dee 
fendants Ncs. 3 to5 continued as tenants 
even after 1909. I can find no reason 
why I should presume this. There is no 
evidence that the defendants paid rent, nor 


(1) 32 C W N 867; 114 Ind. Cas. 409; A IR 1928 
Cal. 546; 56 O 15; 490L d l; Ind. Rul, (1929) Cal. 


233. 
(2) 24 © L J 103; 35 Ind. Cas. 7, A IR1917 Cal 
498; 20 O W N 1335. 

13) 48 M L J 185; 86 Ind. Cas. 933; A I R1925 Mad. 
446; (1925) M W N 589 : 
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is there any evidence that the plaintiff 
-assented to the, possession of the defen- 
-dants after 1909 or that the defendants 
accepted the title of the landlord. Un 
doubtedly, if there had been any evidence 
at all that at any time after 1909 the 
defendants Nos. 3 to 5 had paid rent to the 
plaintiff's father or to the plaintiff or to 
defendants Nos. 1 and 2, thenjthere would 
be positive evidence that in the year in 
which that rent was paid the relationship of 
landlord and tenant existed, and then the 
burden would be on defendants Nos. 3 to 5 
to prove when that relationship ceased: but 
where there is no evidence at all that rent 
was at any time paid, there is no reason at 
all to believe that there was any relation- 
ship of landlord and tenant after 1909. 
Where 2 question of limitation is involved, 
the burden ison the defendants to prove 
when the tenancy was determined: but 
they have done so in this case by reference 
to Ex. A itself, which shows that the 
tenancy that the plaintiff relied on ceased 
in 1909. If any tenancy arose after 1903, 
the plaintiff would have to prove it. If they 
could do so, then the defendants will have to 
prove when that tenancy was determined. 

The learned Advocate for the appellant, 
while conceding that the plaintiff has to 
prove a tenancy, either by evidence or by 
Implication of law, complains that the 
plaintiff was not afforded an opportunity 
of letting in the necessary evidence, as no 
issue was framed in the trial Court regard- 
ing the date on which the tenancy was 
determined; and the Appellate Court gave 
that matter no consideration at all. This 
is due to the fact that the plaintifi’s case 
in the trial Court differed from the case 
argued here in second appeal. The plain- 
tiff did not say in his plaint that the 
defendants, after the expiry of the lease in 
1909, were holding over from year to year; 
but on the contrary that the defendants 
had executed leases from time to time in 
favour of the plaintiff's father and his 
successors and were paying rent on those 
leases. That case the plaintiff failed to 
prove: and he did not assert in his plaint 
that the relationship between the plain- 
tiffs father and the defendants was that 
of landlord and tenant holding over after 
the expiration of the lease. I cannot see 
therefore that the plaintiff has any cause 
for complaint with regard to the is.ues 
framed in the trial Court. The second 
appeal is accordingly dismissed with costs. 
Leave to appeal is refused. 

ND. appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 353, 386, 387 and 
393 of 1930 
January 18, 1938 
Suraman, C. J. AND Bennet, J. 
afterwards 
Benner, Aa. O. J. AND GANGA Nata, J. 
SHEO SHANKER SINGH AND OTAFRS— 
PLAINTIFFS—APPELLANTS 
versus - 
SANGRAM SINGH AND OTHERS— 
DEFENDANTS —RESPONDENTS | 
Jurisdiction—Civil and Revenue—Co-tenant dis- 
possessed from tenancy previous to Agra Tenancy 
Act (III of 1926), coming into _force—His suit for 
joint possession—Civil Court, if can try it—-Decree 
—Binding effect—Party or representative, when can 
challenge decree. h : 
Where the plaintiff co-tenant has been dispossess- 
ed from his tenancy priorto September 6, 1926, 4. e, 
before the coming of the Agra Tenancy Act IHI of 
1926, into force, his suit for joint possession lies in 
a Civil Court and the Civil Court has jurisdiction 
to try such a suit, Ram Karan Singh v. Ramdas 
Singh (4), followed. [p. 87, col 1.] : 
The Civil Court’s decree must govern the rights 
of the parties and muet be conclusive as between 
them, It is mot open to any person who is 8 marty 
to a decree or for his representative to deny the 
effect or the validity of such a decree unless and 
until such decree is set aside on the ground of 
fraud or any other ground. Tp. 87, col. 2] 


F. O. A. from a decision of the First Ad- 
ditional Sub-Judge, Jaunpur, dated April 1, 
1930. 

Messrs. N. P. Asthana and Kedar Nath 
Sinha, for the Appellants. 

Messrs Haribans Sahai, Gopalji Mehrotra 
and Sri Narain Sahai, for the Respondents. 


Sulaiman, C. J.—(Pebruray 24, 1936). 
—These four appeals arise out of two 
Suits No. 1298 of 192 and No. 6 of 
1929 instituted by two groups of plaint- 
iffs, The parties represent some mem- 
bers of five branches of the descend- 
ants of Raghubar Singh, who was their 
common ancestor. The claim related to 
numerous properties consisting of zemin- . 
daris, houses, as well as tenancies. The 
case pub forward by the plaintiffs in Suit 
No. 129 of 1928 was that they were entitled 
to a one-fifth share in the properties in 
suit under an arbitration award, dated De- 
cember 20, 1916, on the basis of which a 
decree wus passed on January 9, 1917, 
and they were in possession up to the 
time of the suit. Tze plaint was filed on 
December 20, 192<. The cause of action 
alleged in the plaint was December 20, 
1927, when it was stated that the defend- 
ants had commenced to deny the plaint- 
iffs’ rights. Later on March 20, 1930, 
the plaintiffs with the permission of the 
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Court got a new relief added which was 
in the following terms: 

“Tf in the-opinion of the Court the possession of 
the plaintiffs over the said property is not proved 
then a decree for joint possession of one-fifth of the 
property, etc., be passed in favour of the plaintiffs 
against the defendants.” 


In Suit No. 6 of 1929 the plaintiffs 
claimed that they were in possession of the 
properties in suit and also based their 
rights on thé same award and decree. They 
claimed a declaration of title as regards 
three-fifthe in the entire property and also 
asked from the very beginning an altera- 
tive relief that if for some reason the 
plaintiffs are considered to have been dis- 
possessed, then a decree for joint possession 
may be passed in their favour against the 
defendants. The plaintiffs alleged the date 
of their cause of action to be in September 

‘1928, when the defendants denied tbeir 
Tights. In both these cases as the plaintiffs’ 
principal case was that they were in pos- 
session up to the time of the suit, there was 
no specific allegation that they had in fact 
-been dispossessed and accordingly there 
was no statement of the date of any such 
dispossession. 

The contesting defendants in both’ the 
suits took up the position that the plaint- 
iffs were not entitled to the properties 
claimed by them and also that the decree 
and award were not given effect to and 
were not binding on the parties and that 
the defendants had remained in adverse 
possession all along and the claim was 
barred by time. There was a further plea 
that the Civil Court had no jurisdiction to 
entertain the claim with regard to the 
tenancies. The learned Subordinate Judge 
has decreed Suit No. 129 of 1928 in part 
and dismissed the rest of the claim in that 
suit. He has, however, decreed Suit No 6 
of 1929 for the joint possession of the pro- 
perties in its entirety except as regards 
the tenancies. The reason why the claims 
as regards the tenancies have been dis- 
missed is that the Court is of the opinion 
that these claims were cognizable by the 
Revenue Court and not by the Civil Court 
and that therefore they could not be 
entertained by it. Both the sets of the 
parties have appealed and there are cross- 
appeals which account for the four appeals 
before us. 

The plaints in both the suits were pre- 
sented on December 20, 1928, though 
owing to the deficiency in the amount of 
the court-fees paid there was delay in 
registering one of the suits. Various pleas 
were raised by the defendants including 
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those of limitation, adverse possession, 
O. I, r. 2, estoppel, s. 47, Civil Proce- 
dure Code, want of jurisdicticn and so on. 
The learned Subordinate Judge has over- 
ruled all these pleas except that as to 
want of jurisdiction regarding the tenan- 
cies. This is the main pcint before us. As 
already pointed out, the plaintiff's case was 


‘that they were in possession of the pro- 
Perties up to the time of the suit, while the 
defendants’ case was that they had never 


obtained possession even after the award 
and the decree. The finding of the lower 
Court is as follows: 

“In these cases I may say at once that merely 
declaratory decree is out of question, for the 
plaintifis are certainly not in possession of the 
properties in suit. If any decree can be passed 
then that will be for ‘possession. " : 

The learned Judge has not referrred . 
expressly to the evidence on which he 
relies for the finding that the plaintiffs are 
not in possession. He has also not expressly 
held on what dates they were actually 


dispossessed. The finding, therefore, is 


defective. 

The Court below has relied on the Full 
Bench cases of this Court in Sahdeo v. 
Budhai (1) and Ananti v. Chhannu (2) in 
which it has been clearly held that a suit ` 
for recovery of pcssession of tenancies by 
a person claiming to be a co-tenant or rival 
tenant against another tenant is not cogniz- 
able by the Civil Court but by the Revenue 
Court only. The learned Advocate for the 
appellants relies strongly on a recent case 
decided by a Division Bench of this Court 
in Sukhdeov. Basdeo (3). That case, how- 
ever, is easily distinguishable. At p. 584* 
the learned Judges had pointed out that 
at the trials the plaintiffs abandoned their 
claims for partition and prayed only fora 
declaration that those holdings were the 
property of the joint family and the 
plaintiffs’ share in the same was to the 
extent of half, and the Court below held 
that it had jurisdiction to grant that relief 
to the plaintiffs. 


It was again pointed out at p. 586* that 
in the suit before the Bench, the plaintifis 
alleged and proved that they were mem- 


(1) (1929) A L J 849; ‘107 Ind. Cas. 337; 51 A 853; 
aaa R 1929 All. 571; 13 RD 556; Ind. Rul. (1929) All. 


2) (1930) A L J 256; 124 Ind. Cas. 540; AIR 1930 
All. 193; 52 A 501; 14 RD 201; Ind. Rul. (1930) All. 


540. 

£3) (1935) A L-J £82; 157 Ind. Oas 1018; A I R 
1935 All. 594; 57 A 949; 1935 RD 229; 1935 AL R 
889; 8 R A 244. 


*Pages of. (1935) A. L. J.— [Bd] 
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bers of the joint Hindu family with the 
defendants and were, as such, entitled to a 
declaration of their right as to zamindari 
properties and tenancy holdings owned by 
the family, and for partition of the mov- 
ables and cash belonging to the family. 
The cause of action ‘which the suit was 
based was, therefore, one.in respect to 
which adequate relief could not be granted 
by the Revenue Court and the suit was 
rightly entertained by the Civil Court. 
Where the plaintiffs are alleging that they 
constitute a joint Hindu family and the 
property in suit is joint family property 
and the claim is either. for partition of 
such property or for a mere declaration, 
the position is obviously different. The 
cause of action for the declaration or parti- 
tion is one. Further, the property is owned 
by one unit consisting of the joint Hindu 
family and there is no question of there 
being co-tenants or rival tenants. It would 
also be convenient that the rights of the 
parties as regards the entire family pro- 
‘petty should be disposed of in one suit, 
although the Civil Court would not be able 
to grant any relief for partition or possession 
as regards the tenancies and can merely 
declare that they form part of the joint 
family property. In the present case both 
the plaintiffs admit that they are separate 
from the defendants. Itis nobody's case 
that the tenancies indispute belong to any 
joint Hindu family. The several sets of 
claimants, therefore, are rival tenants, one 
set claiming to be co-tenants and the other 
claiming to be exclusive tenants. Such a 
case, therefore, is governed by the Full 
Bench rulings Sahdeo v. Budhai (1) and 
Ananti v. Chhannu (2), referred to above 
and is distinguishable by the Division Bench 
ruling in Sukhdeo v. Basdeo (3). 

On the finding that the plaintiffs were 
not in possession at-the time of the suit, 
their primary claim for a mere declaration 
of title would have failed ; but their alter- 
native claim for joint possession cannot fail 
simply on that ground. It is urged on be- 
half of the defendants that the suits having 
been brought at a time when the new 
Agra Tenancy Act was in force, the plaint- 
iffs could not claim joint pcssession through 
the Civil Court. It has to be conceded 
that if the plaintiffs had been dispossessed 
from these tenancies previous to the coming 
into force of the Agra Tenancy Act, No. 3 
of 1926, namely prior to September 6, 1926, 
then their rights were governed by the old 
law, and the period of limitation applicable 
would be twelve years from the date of 
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dispossession, as was laid down by the Full 
Bench in Ram Karan Singh v. Ramdas 
Singh (4). If, however, the plaintiffs were 
dispossessed after the coming into force of 
the new Act then the position might be 
diferent. Unfortunately there is no clear 
finding by the Court below on this point. 

We must, however, dispose of two points 
which were raised on behalf of the defend- 
ants. One position taken up by them was 
that the award and the Civil Court decree 
were never given effect tuand are, therefore, 
not binding on the parties. Such a plea 
cannot be entertained. The Oivil Court's 
decree must govern the rights of the parties 
and must beconclusive as between them. It 
ig not open to any person who is a party to 
a decree or for his representative to deny 
the effect or the validity of such a decree 
unless and until such decree is set aside on 
the ground offraud or apy other ground. 
This point, therefore, fails. The second 
point urged on behalf of the defendants was 
one of adverse possession. That also must 
fail so far as the properties covered by the 
previous Oivil Court devree are concerned. 
That decree wasa decree for a joint pos- 
session in favour of some members of the 
family and it was one for a declaration of 
title in favour of others. It is admitted that 
those who obtained a decree for joint posses- 
sion executed their decree and obtained 
symbolical possession. Those who obtained 
a mere declaration of title did not possess 
any executable decree and it was not neces- 
sary for them to get their decree executed. 
As regards all such plaintiffs it musi be 
taken that on the date when the Civil Court 
passed the decree or on the date when 
possession was delivered, they obtained pos- 
session and title effectively, If in fact the 
defendants did not hand over possession to 
them, then the plaintiffs must be deemed to 
have been dispossessed from afterthe date 
of delivery of possession or the date of the 
declaratory decree asthe case may be. if 
the defendants dispcssesased them on any 
subsequent date then the disp ossession must 
be deemed to have taken place on such 
dates. We accordingly send down the fol- 
lowing issue to the Court below for decision: 

“Were the plaintifis or any of them dispossessed 
by the defendants, ifat all, from any of the tenan- 
cies in suit; and if so, when ?” 

As the issue was not framed in such ex- 
press terms by the Court below, we direct 
that the parties should be at liberty to pro- 
duce fresh evidence, if so advised, on this 


(4) (1931) A L J 1018; 136 Ind. Cas.145;A I R 
1931 All. 635; 54 A 299; 15 R D 815; Ind. Rul. (1932) 
5. 
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issue. The finding of the lower Court should 
be returned within three months from this 
date, if convenient, The usual ten days 
will be allowed for objections. The res- 
pondentsin F. A. No. 393 of 1930 will not 
be allowed to produce fresh evidence unless 
and until they have made good the def- 
ciency due from.them in this Court. 


“(On receipt of the finding from the lower 
Court, the High Court delivered the follow- 
ing judgment). 


Bennet, Ag. C. J.—These are four appeals, 
two by plaintiffs, Nos. 353 and 393 of 1930 
and two by defendants, Nos. 386 and 387 of 
1930, against the judgments of the learned 
Subordinate Judge of Jaunpur in two Suits 
No. 129-of 1928 brought by one set of 
plaintifis and No. 6 of 1929 brought by 
another set of plaintiffs. The facts of the 
case have already been set out by the 
order of a Bench of this Court dated 
February 24, 1936, by which various points 
in the appeals were decided and a remand 
was ordered for a decision of the following 
issue by the Court below ; 


“Were the plaintifis or any of them dispossessed 
by the defendants, if at all, from any of the ten- 
ancies in suit and if so, when ?” 


The finding on remand is that both sets 
of the plaintifis were dispossessed in the 
month of Asarh (June) 1925 A. D. from all 
the tenancies in suit. Objection was taken on 
behalf of the defendant to this finding and 
the learned Counsel argued that the Court 
should have paid more attention to the 
allegations in the plaints that the plaintifis 
were in possession con the date of suit. Now 
‘the Court found that the plaintiffs had 
been dispossessed and the mere allegation 
in the plaints that the plaintiffs were in 
possession has no bearing on the date. of 
dispossession. The Oourt gave very good 
reasons for concluding that the digposses- 
sion was in June 1925 and not as alleged 
by the defendants in November 1928, In 
‘November 1928 there were crops standing 
on the tenancy plots in suit and it was 
not probable that plaintiffs would give up 
possession of those plots without some 
reason: but no reason was shown for the 
plaintifis to give up possession at that 
period and the suggestion of the defendants 
was that the plaintiffs abandoned their 
plots. This was prima facie improbable. 
The evidence, therefore, for the plaintiffs 
was supported by the probabilities of the 
case and we consider that the Court below 
was correct in finding that dispossession of 
the plaintiffs was in June 1925. That dis- 
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possession was prior to the coming in fêrce 
of the Agra Tenancy Act, Act IIT of 1926, 
which came in force in September 1926. 
As already held by the order of remand in 
that case, jurisdiction lay in the Civil Court. 

Learned Counsel for defendant referred 
to a Full Bench ruling in Ram Karan Singh 
v. Ramdas Singh (4) and he argued that 
under this ruling as the plaint did not 
allege dispossession on a date prior to the 
Act of 1926, therefore, jurisdiction did not 
lie in the Civil Court. But as is shown on 
p. 1021, in that case the plaintiffs had 
alleged in the plaint that they were in 
possession and it was only at the time of 
the argument that the plaintiffs had added 
an alternative relief for possession if they 
were found to be out of possession, no 
date being assigned for the possession. In 
the present case the plaint had such an 
alternative relief from the date of filing the 
plaint. In the ruling it was held on p. 1036 
that jurisdiction lay in the Oivil Court. 
Accordingly, therefore, following the ruling 
we hold that in a case like the present the 
Civil Court has jurisdiction. 

The title of the plaintiffs has been held 
to exist by the order of remand and the 
dispossession by the defendants in 1925 
was within a short period of the plaints 
which were filed on December 20, 1928, and 
that, therefore, the suits were brought 
within the period of limitation. Some argu- 
ment was made by learned Counsel that 
an issue of the pleading under O. Ir. 2, 
Civil Procedure Code, had not been decided 
by the lower Court, but that is incorrect 
as we find that this was decided on p. 78 
of the paper-book in F. A. No. 353 of 1930, 
and at line 11 it is stated “so the suits 
are not barred in my opinion under O. II, 
r. 2, Civil Procedure Code, with respect to 
any property.” The Court, therefore, paid at- 
tention to the tenancy property as well as to 
the zamindari property. Learned Counsel has 
not shown any reason why we should differ 
from that finding. No cther point was 
urged for the appellant-defendants. In 
ground No 5 of F. A. No. 353 of 1930 it 
is set out that ‘plots Nos. 44 and 76° 
should have been decreed as they are 
different from other tenancy: plots. The 
Court below did not allow Nos. 44 and 
76 for reasons that No. 44 was barred by - 
the rule of res judicata: (p. 78) (p 79). 
Item No. 44 is shown in the plaint as 
shares in zamindari property and not ten- 
ancy plots. No. 76 is one-fifth share of a 
certain fixed rate tenancy but it has been 
peld by the Court below that that has been 
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redéémed and is notin possession of the 
defendant and,. therefore, a decree would 
not be granted for it. The appellant plain- 
tiffs have not pressed their appealin res- 
pect of these two items. . 

The result is that we decree plaintiffs’ 
Appeal No. 393 of 1930 for the tenancy in 
full with costs and we decree the plaintiffs’ 
Appeal No. 353 of 1930 for the tenancies 
other than the share of No. 76 in the plaint 
and other than No. 44, which is not a 
tenancy in the plaint, with proportionate 
costs. The .two appeals of defendants 
Nos. 386 of 1930 and 387 of 1930 are dis- 
missed with costs. 


D. Order accordingly, 





LAHORE HIGH COURT 
Oriminal Appeal No. 1120 of 1937 
January 3, 1938 
Young, O. J. AND ABDUL RASHID, J. 
AZIZ AHMAD JAN MOHAMMAD 
— Oonvict— APPELLANT 
versus 
EMPBROR-—Resronpent 

Penal Code (Act XLV of 1860), ss, 300,302— Deceased 
exhibiting poster against leader of accused's com- 
munity—Accused as result stabbing and killing 
deceased—He having knowledge of poster two days 
previous—There was held no grave and sudden pro- 
vocation and sentence of death was proper. 

It would be dangerous in India to give cause for 
belief that death would not as a rule result from 
murders, even when they are committed for attacks 
on leaders of religious communities, or under their 
influence unless they are committed in circumstances 
which do amount to grave and sudden provocation. 
Conditions being as they are in India, it is most 
dangerous for leaders of religious communities to 
attack publicly their opponents from the pulpit; some- 
one may easily be influenced thereby to commit 
murder. There are always in this country fanatics 
who believe that they arethe instruments of God in 
carrying out such punishments, 

The accused and the deceased belonged to two 
different religious sects. The deceased exhibited a 
poster containing some matier against the leader of 
the accused's sect. The accused who had the know- 
ledge of this poster attacked the deceased two days 
later and stabbed him in the chest which resulted in 
his death : 

Held, that there was no sudden and grave provoca- 
tion as accused had knowledge of the postertwo days 
before and that he was guilty of murder. There was 
premeditation to commit murder, and in the circum- 
stances, the sentence of death was proper. 


Cr. A. from the order of the Sessions 
Judge, Gurdaspur, dated August 31, 1937. 

Mr. Bashir Ahmad, for the Appellant. 

Diwan Ram Lal, Advocate-General and 
Mr. R. C, Soni for the Advocate- General, for 
the Crown. 

Young, C. J.—Aziz Ahmad has been 
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convicted by the learned Sessions Judge 
of Gurdaspur for the murder of Fakhar-ud- 
Din and for wounding Abdul Aziz. The 
learned Sessions Judge sentenced Aziz 
Ahmad to death on the charge under 
s. 302 and to one year’s rigorous impri- 
sonment under s. 324, Indian Penal Code. 
Aziz Ahmad appeals to this Court. Fakhar- 
ud-Din was a follower till recently of the 
Khalifa of the Qadian Ahmadis. Bcth the 
deceased and one Misri Abdul Rehman, 
who also had been a follower of the 
Khalifa Sahib, had been turned out, or 
had retired, from the orthodox Ahmadis on 
disagreement with the Khalifa. They 
formed a separate Anjuman, the main 
object of which appears to have been to 
oppose the Khalifa Sahib. They lived in 
Qadian, and as Qadian is mostly inhabited 
by orthodox Ahmadis, this naturally led 
to trouble with the orthodox community. 
According to the evidence the members of 
the opposition Anjuman were boycotted 
and their houses picketted. They were 
clearly ina very unpleasant position. The 
deceased had made severalreports at the 
Police Station concerning the actions of the 
orthodox Ahmadis againsthim. On July 23, 
1937, the Khalifa himself addressed a 
meeting at the mosque and made a long 
personal attack on Mistri Abdul Rehman 
and his followers. This speech was pub- 
lished in the Alfazal which is the 
orthodox Ahmadi newspaper, on August 1, 
1937. The Alfazal report is exhibited on 
the record as Ex. P.T. In this speech the 
Khalifa Sahib protested against the attacks 
of the rival Anjuman and in particular 
against the attacks on his character. He 
made a counter-attack upon his opponents. 
Inter alia he said: 


“But if they persist in raising filthy objecticns— 
ag they are doing—and making ignoble attacks—as 
itis rumoured that they and their associates are 
contemplating—and do not repent, Lassert that even 
modesty will take leave of their families not to talk 
ofthe Ahmadi faith. Isay in clearer words thdt 
you should not consider it inconceivable if as a 
result of the base and immodest attacks that they are 
making, their families become a centre of im- 
morality.” 


Itis alleged by some witnesses for the 
Crown that he used the word “brothel” in 
his original speech. The Khalifa Sahib 
also said : 


“Hence, whoever opposes the Oaliphs these days, 
strikes an axe on the practical life of Islam and 
the belief of the world. God Almighty, therefore, 
destroys his faith by way of punishment for his 
sin, But in former times opposition used to 
cause only political loss to Islam. Therefore, 
the opposers used to get some corporal punish. 
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ment. They never used to get such heavy spiritual 
punishment.” f 

Further be said: f 

“God Almighty has, by his action, shown a marked 
difference between the past and the present. 
Hence whoever turns against the Oaliphate to-day 
deserves a far heavier punishment than his 
predecessors. If anybody persists in opposing 
the Osliphate and does not repent, it is certain 
that he will completely lose his faith and 
tomorrow, ifnot to-day, will start making attacks 
on Hazrat Masih Mauud (peace be on him). 
Then it is quite possible that he may, as a 
result of this punishment, lose his good manners 
and modesty and bashfulness may say good-bye 
to him for ever. Hence, punishment varies with 
the circumstances of the time. The circumstances 
of the past were quite different form those of the 
present. Those who oppose the Caliphate now will 
certainly get such punishments as will be exemplary 
in the extreme and their faith will doubtless be 
affected according to the degree of their opposition 
and enmity.” À i - 

That the Khalifa Sahib made these 

.statements is not contested by Counsel in 
this Court. As an answer to this speech, 
andin particular as 2 protest against the 
statement of the Khalifa that “their families 
become a centre of immorality", Fakhar-ud- 
Din exhibited a poster (Ex. P. W. No. 3-1) 
near his house in the Qadian Bazar on 
August 5. The last portion of the poster 
reads as follows: 
- “Wor this very reason we are demanding an en- 
quiry by an open commission from the community, 
so that all the facts, evidence and secrets may be 
placed before it for decision as to whose family is the 
resort of immorality, or in other words is what was 
uttered by the Khalifa." 

This poster is signed by Fakharud-Din 
as Secretary, Majlis Ahmadia. There was 
another meeting of the orthodox Ahmadis 
on August 6, at the mosque in the morning 
and also another in the evening. At these 
meetings, according to the evidence 
of Sub-Inspector Lala Karam Chand, more 
speeches were made against the deceased. 
On that day Fakhar-ud-Din made the follow- 
ing complaint at the Police Station : 


Exhibit P, H. 
r The Majlis-i-Ahmadia, Qadian (India). 
o 
The Officer-in-Charge, 
Police Post Qadian. 
S 


ir, 

To-day, the Khalifa of Qadian has excited the 
Ahmadia community against the members of the 
Majlis-i-Ahmadia, Qadian, by making a most in- 
flammatory speech at the time of Jumma prayers. 
Great excitement prevails amongst the Ahmadia 
Public as a result of that and a proclamation is 
being made now for holding a meeting at night 
also. As this is likely to cause further excitement, 
the following members of the Mojlis-i-Ahmadia 
apprehend danger totheir lives and property. It is, 
therefore, requested that speedy arrangements be 
made for their safety.” 

- Sd. Fakhar-ud-Din, 

Multani, Secretary Majlis-i-Ahmadia. 
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1. Sheikh Abdul Rehman Mistri with his family 
near Bheni Bangar. 
2. Fakar-ud-Din, Multani with his family 
Mohalla Bab-ul-Anwar, 
3. Qureshi Muhammad Sadiq Sahib Sheikh 


with family Mohalla - Darul Barkat near 
the mosque. 

4. Hakim Abdul Aziz, Mohalla Bab-ul-Anwar. 

5. Abdul Rab Khan Sahib in the Bungalow of 

Sir Muhammad Zefar-Ullah.” 

On August 7, Fakhar-ud-Din was mur- 
dered by the appellant while he was on his 
way to the Police Station, accompanied by 
Hakim Abdul Aziz and Bashir Ahmad, in 
order to ask for - protection for himself 
and his associates. They had heard a 
Tumour that there was a conspiracy to 
take their lives. Whether the rumour was 
founded on fact or not, while on the way 
to the Police Station the appellant came up 
in front of Fakhar ud-Din and suddenly, 
without any warning, stabbed him with a 
knife in the chest. He also wounded 
Hakim Abdul Aziz on the shoulder and 
on the cheek with the knife. Fakhar-ud- 
Din was taken to the Police Chauki. He 
refused to go to the Local Qadian Hospital 
as it was an orthodox Ahmadia institution. 
The appellant was- arrested at once. 
Fakhareud-Din was taken in a lorry to 
Gurdaspur and eventually died there some 
days later. There is no doubt that the 
wound given to the deceased by the appel- 
lant was responsible for his death. 


The evidence consists of several dying 
declarations made by the deceased and the 
evidence of Hakim Abdul Aziz, Bashir 
Ahmad, Dr. Gurbakhsbh Singh, whose place 
of business was on the spot, and Maghar 
Bingh. These witnesses clearly establish 
the case for the Crown as regards the 
attack on the deceased. The appellant 
himself admits in his statement in the 
Sessions Court that he stabbed the deceased. 
He says that he was provoked by the 
language of the poster, and that the day he 
attacked Fakhar-ud Din was the first time 
he had seen him since the poster had 
been put up. He admits, however, that the 
poster had been put on the notice board 
some days before he attacked the deceased. 
The killing of Fakhar-ud-Din having been 
admitted by the appellant, it is for him 
to show that his case comes under any of 
the exceptions to s. 300, Penal Code. The 
sole point taken by Counsel is that his 
action was caused by grave and sudden 
Provocation. It is alleged that the putting 
up of the poster amounts to this. While the 
terms of the poster, though somewhat ob- 
scure, might be provocative to an orthodex 
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Ahmadi if he thought that Fakhr-ud-Din was 
attacking the family of the Khalifa—which 
is not clear—we cannot agree that this 
amounts either to grave or sudden provoca- 
-tion. The appellant had had knowledge of 
the poster for at least two days. The pro- 
vocation, therefore, cannot be said to be 
sudden. There can be no doubt that the 
appellant is guilty of an offence under 
s. 302, Penal Oode, that is of murder. 

With regard to the sentence of death 
imposed upon the appellant, we have in 
fairness to him, considered a point which 
was not taken for him by his Counsel, 
who is himself an orthodox Ahmadi: that 
is that the speeches of the Khalifa might 
have influenced the appellant in commit- 
ting the murder; that he might be said 
to be acting, asa result of these speeches, 
under the influence of the head of his com- 
munity whom, the appellant says in his 
grounds of appeal, he loves more than 
his life, property, honour and every other 
worldly relation, and that, therefore, he 
ought not to be condemned to death, but 
that the alternative sentence of transporta- 
tion for life would be appropriate. While 
we think we may in fairness to the accused 
infer that as a zealous Ahmadi he attended 
the meetings in the mosque on July 23, 
and August 6, 1927, or that he read the 
Alfazal of August 1, and, therefore, that 
he was acquainted with the speeches of 
the Khalifa Sahib, we do not think after 
giving the mattergmost anxious considera- 
tion, that this is any ground for us to 
reduce the sentence. While it is difficult 
entirely to dissociate ‘the death of Fakhar- 
ud-Din from the denunciations in the 
mosque, the appellant clearly had deter- 
mined on the murder. There was, there- 
fore, premeditation. He awaited his op- 
portunity and found it when the deceased 
and his companions were walking in the 
street. The attack was made without the 
least opportunity for defence, and accord- 
ing to the appellant’s own statement, to 
teach the deceased a lesson. The appel- 
lant must at least have known that to 
stab the deceased in the chest was likely 
in the ordinary course of nature to cause 
death. ‘We consider it would be dangerous 
in this country to give cause for belief 
that death would not as a rule result from 
murders, even when they are committed 
for attacks on leaders of religious com- 
manities, or under their influence unless 
they are committed in circumstances which 
do amount to grave and sudden provoca- 
tion.. , - 
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We feel it our duty to say that, condi- 
tions being as they are in India, itis most 
dangerous for leaders of religious communi- 
ties to attack publicly their opponents from 
the pulpit, and,in particular, to use the 
language that has been used by the 
Khalifa Sahib with regard to Mistri Abdul 
Rehman and his followers; someone may 
easily be influenced thereby to commit 
murder. This is not the first time in India 
that death has followed hard on the heels of 
Similar denunciation. Even if we accept, 
as contended by Counsel for the appellant, 
that the Khalifa Sahib referred to punish- 
mentin the spiritual sense, it must be 
remembered that some zealous followers 
of any religious leader have difficulty in 
distinguishing spiritual from corporal 
punishment. In any event there are always 
in this country fanatics who believe that they 
are the instruments of God in carrying out 
snch punishments. We must contirm the 
sentence of death passed upon Aziz Ahmad 
and dismiss his appeal. 

s. Sentence confirmed. 


ALLAHABAD HIGH COURT 
First Oivil Appeal No. 293 of 1931 
December 23, 1937 
OOLLISTER AND BAJPAI, JJ. 
ABDUL RAHMAN AND OTAERS— 
—PLAINTIFFS ~ APPELLANTS 
versus 
GIRJESH BAHADUR PAL AND OTHERS 
— DREENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, r. 4 
—Suit on ground common to all plaintiffs — Some 
alone appealing—Non-appealing plaintiffs, and pro 
forma defendants impleaded as respondents, some of 
whom dying during pendency of appeal—Right to 
appeal surviving against remaining respondents— 
Representatives of deceased not brought on record— 
Appeal, if abates— Other respondents dying, found to 
be necessary parties to suit — Their representatives 
not brought on record — Appeal against them, if 
abates. 

Where the suit has proceeded on a common ground, 
as contemplated by O. XLI, r. 4, Civil Procedure 
Code, and some only of the plaintiffs have appealed 
and have impleaded as respondeuts the non-appeal- 
ing plaintiffs and the pro forma defendants having 
the same interest as the plaintiff and some of the res- 
pondents die pending the appeal,r.4 andnot r. 3 of 
O. XLI, governs the case. It is obvious that if on 
the death of these respondents, the right to appeal 
survives against the surviving respondents alone, 
i.e.,against those respondents against whom any 
relief is claimed and no relief of any kind is claimed 
against the deceased respondents, the appeal does 
not abate and become incompetent because the heira 
of the deceased respondents arenot broughton 
record. Similarly the appea cannot be rendered 
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incompetent where the other respondents who 

have died were nece ssary parties to the suit and their 

heirs are not brought on record. [p. 96, cols. 1 & 2.] 
[Case-law discussed .] 


F.C. A. from the decision of the Sub- 
Judge, Basti, dated March 30, 1931. 


Messrs. P. L. Banerji, A. H. Khan, A. M. 


Khwaja and D. Sanyal, for the Appel- 
lants. : 
Messrs. N. P. Asthana, Mukhtar Ahmad, 


S. K. Mukerji and K.N. Gupta, for the 
_ Respondents. 


Collister, d.—This is an appeal by plain-. 


tiffs, which arises out of a suit concerning 
certain plota of land onthe north side of 
the river Ganges. The Ghagra runs be- 
tween the Districts of Basti and Fyzabad, 
the former being on the north and the 
latter on the south. Thereis a village of 
the Basti District known as Kharakpur and 
adjoining it onthe west is the village of 
Harbanspur. Harbanspur consists of three 
Mahals. Mahsl No. 2 is contiguous with 
Kharakpur, then comes Mahal No. 1 in the 
middle and then Mahal No.3 on the west. 
Defendant No. 1, Girjesh Bahadur Pal is the 
owner of Kharakpur. Mahal No. 1 and 
Mahal No.2 of Harbanspur are owned by 
the plaintiffs and their co-sharers, all resi- 
dents of Harbanspur. Defendant No. 1 has a 
patti in Mahal No. 3, the rest of whichis 
owned by the plaintiffs and their co-sharers. 
The dispute in this litigation is concerned 
with a parcel of land which, according to 
the plaintiffs, appertains to Mahals Nos. 1. 
and 2 of Harbanspur, 

It appears that the course of the Ghagra 
is in the habit of fluctuating. The judg- 
ment of the Court below narrates that in 
1883 a portion of Harbanspur and Kharak- 
pur, south of the Soti tributary was sub- 
merged and it re-appeared on the south of 
the river Ghagra at Sharfuddinpur in the 
District of Fyzabad. It was settled with 
the proprietors of Sharfuddinpur on May 
9, 1884. Subsequently it re-appeared 
on the north of the river, but was again 
settled with Sharfuddinpur. The ancestors 
of the plaintiffs objected on each occasion, 
but ‘without success. In 1886 the land was 
made part of the Fyzabad District, 2. e. 
it was attached to Sharfuddinpur. Deiendant 
No. l—or rather his father—thereafter 
instituted a suit against the co-sharers of 
Sharfuddinpur for possession of the whole 
area which had re-appeared, and on June 
28, 1890, that suit was decreed. The 
-plaintifs say that the defendant obtained 
possession not only of land which belonged 


ABDUL RAHMAN V. GIRJESH BAHADUR PAL (ALL) | 


1761C 


to him by right, but also of land which 
had originally belonged to,the co-sharers of 
Harbanspur, who were not parties to that 
litigation. - 

In 1896 the eco-sharers of Harbanspur 
sued for possession of a portion of this 
alluvial land which they claimed as theirs 
and that suit was partly decreed and 
partly dismissed; but on June 29, 1897, 
the suit was wholly dismissed by the 
Appellate Court on the ground of limita- 
tion. Since then, according to the plain- 
tiffs, the river has several times changed 
its course, thereby bringing about the sub- 
mergence and emergence of land on its 
north and south sides. From 1898 to 1907 
the land to the south of the Soti tributary 
was again under water. In 1907 it emerged 
apparently on the north side. Learned 
Oounsel forthe defendant-respondent does - 
not admit that it was again submerged 
after that, but according to evidence given 
for the plaintiffs it was submerged from 
1916 to 1924, when it emerged for the last 
time. The plaintiffs say that they then 
took possession of it and it was recorded 
in the revenue papers as appertaining to 
Harbanspur. Subsequently, there were pro- 
ceedings under s. 145, Oriminal Procedure 
Code, which terminated on November 3, 1927, 
in favour of the defendants, who had 
dispossessed the plaintiffs: and hence this 
suit, which was instituted on September 
17, 1928. 

There are four parties of defendants in 
this suit. Defendant No. 1, as we have al- 
ready said, is the proprietor of Kharakpur, 
defendants second party are histenants and 
defendants third party are co-sharers with 
the plaintiffs; and defendants fourth party 
are tenants of the plaintiffs and of defen- 
dants third party. Leaving aside the 
admitted facts the case for the plaintiffs as 
set out in their plaint may be briefly sum- 
marized as follows: The plots specified in 
the three lists A, Band C appended to the 
plaint appertsin to Harbanspur, and the 
plaintifis and the defendants third party 
are the owners thereof, defendant No.1 has 
no right or title to them. The plots in list 
A are being cultivated by defendants 
fourth party as tenants on behalf of the 
plaintifis and defendants third party: the 
plots in list B are khudkast of the plaintiffs 
and the defendants third party and Jhau 
and Kasahri are grown in the plots in list 
C. In 1924 the river took its present course 
and the land in dispute was shown in the 
revenue papers as appertaining to Har- 
banspur. In 1927 it became culturable and 
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the plaintiffs and defendants third party aud 
defendants fourth party sowed acrop in the 
plots shown in list A and list B but defen- 
dant No.1 in collusion with the patwari of 
his village caused these plots to be recorded 
as appertaining to Kharakpur and as being 
in the occupation of defendants first and 
second party who proceeded on September 
21, 1927, to cut and appropriate the crop 
which had been sown by the plaintiffs and 
defendants third and fourth party on the 
aforesaid plots. There was a criminal case, 
as a result of which the servants of defen- 
dants first and second party were punished. 
The value of the crop was Rs. 1,350 and the 
plaintifis and defendants third and fourth 
party are entitled to compensation therefor. 
Defendant No. 1 wrongly caused plots Nos, 
141 and 142 in list C to be entered as plot 
No. 16 of Kharakpur, and in sonnection 
with this plot proceedings were taken under 
s. 145, Criminal Procedure Ccde. These pro» 
ceedings terminated in favour of defendant 
No. 1 but the decision was wrong and the 
plaintiffs and defendants third party are en- 
titled to Rs. 300 as damages for the Jhau and 
Kasahri which were cut. The plaintiffs and 
defendants 
possession of all the plots; but if the con- 
trary is found, then the defendants third 
and fourth party are trespassers. 

The reliefs prayed for were : 
` (1) Thatit be declared that the plots 
shown in lists A, B and C are in Harbans- 
pur, that they are owned by the plaintiffe 
and defendants third party and’ 


and second party are in possession, then a 
decree for possession may be passed in 
favour of the plaintiffs, 

(3) That compensation to the extent of 
Rs. 1,350 on account of the crop of the plots 
in lists A and B and to the extent of Ra. 300 
on account of the Jhau and Kasahri in the 
plots in list C be awarded. : 

__ The main contesting defendant was defen- 
dant No. 1. He alleged that the plots in suit 
belonged to Kharakpur and not to Harbans- 
pur, that they are in the possession of defen- 
dant No.1, that the suitis barred by the 
tule of 12 years’ limitation and that it is 
barred by s. 11, Oivil Procedure Code. It 
was furiher alleged that since the contest- 
ing defendant is a co-sharer in Harbanspur, 
the proper remedy for the plaintiffs was to 
sue for profits in the Revenue Court. It 
may be .mentioned here that a custom Con- 
cerning alluvion and diluvion was set up 


third - and fourth party are in. 
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in para. 6 of the plaint and was denied by 
defendant No 1. There was an issue on 
this plea (issue No. 6), but it was not press« 
ed at the trial for the reason that this is not 
a dispute between riparian owners on 
opposite banks of the river. However, so 
far asthe parties to this suit are concerned, 
it isadmitted before us that land which 
emerges from the river will ordinarily ap- 
pertain and belcng to that village whose 
frontier it forms an accretion though title 
may of course be lost by adverse possession. 
There is really little difference between this 
admission and the allegationsin para. 6 
of the plaint. The defendants second party 
also filed a short written statement in which 
they admitted that they were tenants cn 
behalf of the defendants first party and they 
claimed that they had been unnecessarily 
impleaded in the suit and were entitled to 
their ccsts. They denied having reaped any 
crop which had been sown by the plaintiffs 
and defendants third party, but they pleaded 
that on the contrary the latter had on Octo- 
ber 12, 1926, reaped and appropriated the 
crop which they themselves had sown and 
for which they intended to institute a suit. 
The Court below had dismissed the suit, 
finding that it was premature in respect to 
a portion of the land and that it was 
barred by the principle of res judicata in 
respect to the other portion. As regards 
defendants second party, the Court found 
that they had been wrongly impleaded. 
Defendants first parly and defendants 
second party are separately represented by 
Counsel in this Court, but learned Counsel 
for the plaintiffs-appellant has stated before 
us that he exempts defendants second party 
from the appeal. A preliminary objection 
is taken that the appeal having abated 
against certain respondents, it must be 
deemed to have abated in toto and is 
therefore incompetent as against the re- 
maining respondents. It is admitted that 
respondent No. 2 Khederu, respondent No. 7 
Samaroo, respondent No. 8 Bakkas, reepond- 
ent No. 9, Charu, respondent No. 12 Bhag- 
wati Prasad, respondent No.22 Musammat 
Karamdani and respondent No. 33 Thakur 
died more than six months ago and no steps 
were taken to have their legal representa- 
tives brought on the record. Musammat 
Karamdani and Bhagwati Prasad belong to 
defendants third party and we will first con- 
sider their case. Under an order dated 
January 21, 1929, Musammat Karamdani was 
removed from the’ array of defendants and 
was arrayed as a plaintiff. She did not, 
however, join in the appeal. It is contended 
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on behalf of the defendant-respondent that 
the appeal must fail because it is impossi- 
ble to differentiate the interests of Musam- 
mat Karamdani and Bhagwati Prasad 
from the interests of the surviving plaintiffs 
and thatif this appeal is heard on merits 
and succeeds, there will be two contrary 
and inconsistent decrees on the record. 
This is to say, it will be declared by this 
Court that the plaintifs-appellants are 
proprietors of the land in suit and that it 
appertains to Harbanspur, whereas the 
lower Court’s decree to the effect, that Musam- 
mat Karamdani and Bhagwati Prasad 
are not proprietors of this land ənd that it 
appertains to Kharakpur will also stand; 
and as these two persons and the plaintiffs- 
appellants are all members of the same 
co-parcenary body and their interests are 
joint, the result will be an absurdity. We 
have been referred by Counsel to certain 
authorities, but most of them are distin- 
guishable in some respect or other from 
the case with which we are dealing. We 
will proceed briefly to consider them, and 
also certain other authorities which are 
more in point. . h 

In Manindra Chandra Nandi v. Bhagabatt 
Debi (1) a defendant filed a second appeal 
inthe High Court and he impleaded the 
plaintiffs and other defendants as respond- 
ents to the appeal. During the pendency 
of the appeal, one of the plaintiffs died and 
the appeal abated as against him. The 
suit had been brought jointly by the 
plaintiffs for possession of land and it was 
decreed by the lower Appellate Court in 
their favour, there being no specification of 
their separate interests. It was held that 
the appeal was incompetent as against all 
the plaintiffs The Court observed that the 
test to be applied is whether the suit as 
framed could proceed in the absence of one 
of the plaintiffs or whether, if the plaintiffs 
were appellants, the appeal could proceed 
in the absence of one of the plaintifis 
either as appellant or as respondent. The 
next case from Calcutta is Natmuddin 
Biswas v. Manisuddin Laskar (2). The 
tenants of a certain holding sued their 
landlords under a certain section of the 
Bengal Tenaucy Act for a declaration that 
the rent was Rs. 7 and not Rs. 10 as 
recorded. The suit was decreed. The 
defendants appealed, but before the appeal 
could be heard, one of them died and his 


(1) AIR 1926 Cal, 335; 90 Ind. Cas. 986; 30 0 W 


5. 
&) A LR 1928 Oal. 184; 107 Ind. Cas, 726; 32 OW N 
299; 47 OL J 82. 
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heirs were not brought on the record and 
so the appeal abated so far as he was 
concerned. It was held that the appeal 
was incompetent as it could not proceed 
in the absence of a necessary party. The 
Oourt observed: < 

“rg . I cannot imagine that the Court can 
vary or reverse a decree in favour of a person who 
is dead and no longer has any existence, So far as 
defendant No. 4 is concerned, he is no longer a defend- 
ant for he is dead. Possibly he has some heirs, 
but they are not on the record and so are obviously 
not parties. Order XLI, r. 4,can have no applica- 
tion therefore. A dead personis no longer a party 
to a suit in any capacity.” 

In Krishnabandhu Pal v. Brajendra 
Kumar Shaha (3) several tenants sued 
under the Bengal Tenancy Act for a decla- 
ration of status. Theirsuit was dismissed 
by the trial Court. During the pendency 
of an appeal in the Court of the Bub- 
ordinate Judge, two of the plaintiffs appel- 
lant died and their heirs were not brought 
on the record. It was objected in the 
High Court that the appeal had abated in 
toto, but the Court held that it had, not 
abated. This view was based upon a con- 
sideration of O. XLI, r.4, Civil Procedure 
Code and also‘on the fact that under 
the Bengal Tenancy Act, it was competent 
for one tenant -alone to institute such a 
suit. 

In Darshan Das v. Bikramajit Rai (4) 
a certain person sued a number of de- 
fendants for avoidance of a deed of gift. 
The trial Oourt dismissed the suit, but it 
was decreed in appeal by the District 
Judge. -During the pendency of the appeal 
before the District Judge, one of the deten- 
dants-respondent—a man named Gobind 
Rai—died and no application was made 
for substitution of his heirs; nor was the 
attention of the District Judge drawn to 
the fact of his death. Gobind Rai and 
Bikramajit were joint owners of a haif 
share in the properties and their separate 
interests were not specified. It was held 
that the appeal had abated in respect to 
that half share. At p. 129* the Court 
observed : 

“The result of allowing an appeal against Bik- | 
ramajit and at the same time leaving the decree 
in favour of Gobind Rai intact would be to allow 
two contradictory decrees to remain with regard 


to the same property. This, in our opinion, should 
not be allowed.” 


In Sheo Chand Misra v. Sita Ram (5) 


(3) 58 0 1341; 135 Ind. Cas. 797; A I R 1932 Cal. 134; 
Ind. Rul. (1932) Oal. 167, . 

(4) AIR 1926 All, 128; 69 Ind. Cas. 953; 48 A 81; 
23 A LJ 938; LR 6 A 587 Oiv, 

(5) A I R 1927 ALL 331; 100 ind. Oas. 482, 
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the plaintiff sued for redemption of a 
mortgage against two defendants The 
trial Court decreed the suit, but on appeal 
the suit was dismissed. There was a second 
appeal to this Court and daring its pendency, 
one of the two defendants-respondent died 
and no steps were taken to have his heirs 
substituted. It was held by a learned 
Judge of this Court that the appeal had 
abated as a whole. It was held in this case, 


as in many others, that the test to determine | 


whether or not the failure to bring upon 
the record the heirs of one of several 
respondents, who is dead, has the effect of 
causing anabatement of the entire appeal, 
is as to whether or not the appeal can be 
decided without, as a result of that deci- 
sion, bringing into existence two decrees 
contrary to each other. 

The next case to which we have been 
referred is from Patna Pheku Tewari v. 
Bhagwat Lal (6). There were three plaintifis 
and they sued for exclusive possession of 
a certain plot. The suit was dismissed 
_ by the trial Court and there was an appeal 
by the plaintiffs. During the pendency of 
the appeal one of the plaintiffs died and 
the appeal abated so far as he was con- 
cerned. It was held by the Hight Court 
at Patna that the appeal had abated asa 
whole, inasmuch as the effect of allowing 
the appeal would have been to bring into 
existence two contrary decisions. The case 
in. Darshan Das v. Bikramajit Rai (4) of 
which mention has already been made, 
and also another Patna case Kesho Prasad. 


Singh v. Muhammad. Wahid (7) were refert#*: 


ed to in thatijuidgment. `- 

, Then there’ is a Lahore case Saru Khan 
v. Jan Muhammad (8). There three plain- 
tiffs sued for possession of certain land 
as occupancy tenants. The suit was 
decreed by the trial Court, but it was 
dismissed in first appeal by the District 
Judge. There was a second appeal to the 
High Court by one only of the plaintiffs. 
A preliminary objection was taken that it 
was not competent to one plaintiff to appeal 
without impleading the others. The Court 
observed: 

“In reply (to the objection) reliance is placed on 
O. XLI, r. 4, and it is argued that Saru Khan can 
appeal on behalf of the other co-plaintifis without 
joining them as parties to the appeal. That Rule, 
however, authorizes one of the plaintifis to an 


© AI R 1935 Pat. 4; 158 Ind Cas. 56,1 B R 
AY) AIR 1931 Pat. 17; 128 Ind. Oas. 119; 9 Pat. 


© Al R 1928 Lah. 43;108 Ind. Cas. 313; IL T 40 
an, . AN 


: f 
ABDUL RAHMAN V. GIRJESH BAHADUR PAL (ALL) 


935 
action, in which other co-plaintifis are also interest- 
ed, to appeal for the benefit of the latter only if 


they are made parties to the appeal. The proposition 
is too obvious to require discussion.” 

Now in Maha Mangal Rai v. Kishun 
Kandu (9) it was held by a learned Judge 
of this Court that when the decree appealed 
from prceceeds on any ground common to all 
the plaintifis or all the defendants and when 
only some and not all, the plaintiffs or 
defendants have appealed against the decree 
of the trial Court, the power vested in an 
Appellate Court by O. XLI, r. 4, to reverse 
or vary the decree appealed from in favour 
of all the plaintiffs or all the defendants 
is. not restricted to cases in which the 
plaintifis or defendants who have not 
appealed were made parties to the appeal : 
that power can be exercised by the trial 
Court even if the plaintiffs or the defen- 
dants who have not appealed are not made 
parties to the appeal. 

In Satulal Bhattacharjee v. Asireddi 
Sheikh (10), certain persons were sued for 
a declaration of title in respect to a pro- 
perty and for possession thereof. The trial 
Court decreed the suit in part and dis- 
missed it in part, but on appeal the lower 
Appellate Court decreed the suit in full. 
There was a second appeal by the defen- 
dants to the High Court and during its 
pendency, one of the two defendants—who 
were brothers—died and his heirs were not 
substituted and so the appeal abated so 
far as he was concerned. It was held that 
asthe suit was resisted by the defendants 
on a common ground, O. XLI, r. 4, Civil 
Procedure Code, enabled the surviving de- 
fendant to maintain the appeal: from the 
whole decree and it was competent to the 
Appellate Court to reverse or vary the 
decree in favour of all the plaintiffs or all 
the defendants as the case might be. The 
learned Judges observed: 

“It is contended that the rule only provides for a 
case where the appeal has been preferred by one of 
the defendants, in which case, although the other 
defendant had not joined in the appeal, he is 
entitled to get the benefit of the judgment. We are 
of opinion that that would be putting a limited 
construction on the provisions of O, XLI, r, 4." 


A similar view was taken by the Madras 
High Oourt in Subbaraya Mudaliar v. Kan- 
dasamy Mudaly (11), and in Chenchuramayya 
v. Venkatasubbayya Chetty (12). In the 


(9) A I R 1997 All, 311; 100 Ind. Oas. 346. 

(10) A I R 1934 Oal. 703; 151 Ind. Cas. 147; 590L J 
362; 61 O 879; 38 O W N 743; 7R O 438, 

(11) AIR 1923 Mad. 58; 70 Ind. Oas, 168; 16 L W 
330; (1922) M W N 674; 32 M L T 194 

(12) A I R 1933 Mad. 656; 146 Ind, Gas. 26; 32 L W 
278; 6 R M 203. < 
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latter cise the learned Judges in discussing 
O. XLI r- 4, observed: 


“Tf some among the defendants could appeal and 
the Court could upon such appeal reverse or vary 
the decree as 2 whole, it seems to follow that, 
where allthe defendants appeal and the appeal of 
one or more abates by reason of death, the Court 
should be able to exercise similar power. If this 
were not so, either the whole appeal must abate 
or the decree in its final form must be composed of 
incompatible elements, each a highly undesirable 
consequence.” , f h 

Further on, after discussing various 
authorities, they say : h f 

“We think, therefore, that judicial opinion is 
fairly agreed upon this point and that the absence 
of a legal representative on the record does not 
incapacitate us from dealing with the appeal as a 


whole.” A , f i 
We are in agreement with the view 


expressed in the last-mentioned four cases. 
Where the suit has proceeded on a common 
ground, as contemplated by O. XLI, r. 4, 
Civil Procedure Code, and the Court is 
asked to apply that rule, we can see no 
essential difference between (1) the case 
where some Only of the plaintifis or defen- 
dante, as the case may be, have appealed 
without impleading the others, (2) the case 
where all the plaintiffs or defendants have 
appealed and one of them dies and his 
heirs are not substituted, aod (3) the case, 
as here, where some only of the plaintiffs 
have appealed and have impleaded the 
non-appealing plaintiff and the pro forma 
defendants having the same interests as 
the plaintiffs and one of the non-appealing 
plaintiffs or pro forma defendants dies 
and his heirs are not brought on the 
record. In-the case before us it is admit- 
ted that the suit proceeded on a ground 
common to all the plaintiffs within the 
meaning of O. XLI, r. 4. If, therefore, the 
plaintifis-appellant had appealed without 
impleading Musammat Karamdani and 
Bhagwati Prasad and if the Court, being 
aware of the absence of the two deceased 
respondents, consciously decided to apply 
O. XLI, r. 4, it would have been competent 
to it to reverse the decree of the trial Court 
in favour of the plaintiffs and also in favour 
of defendants third party for whom relief 
was prayed and whose interests were 
identical with those of the plaintiffs. Now 
according to O. XXI, r. 11, the word 


“appellant” must be substituted for 
“plaintiff,” the word “respondent” for 
“defendant” and the word “appeal” for 
“suit” in rr. 3 and 4 of that Order. 


Since none of the appellants have died, it 
is obvious that r, 4 and not r 3 is 
applicable. It is also obvious that on the 
death of these two respondents, the right 
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to appeal survived against the surviving 
respondents alone, 4. e. against those res- 
pondents against whom any relief was 
claimed. No relief of any kind was claimed 
against Musammat Karamdani or Bhagwati 
Prasad. Upon a consideration of the whole 
matter, we are of opinion that this appeal is ¿ 
not incompetent on account of the fact that- 
the heirs and representatives of plaintiff- 
respondent Musammat Karamdani and de- 
fendant-respondent Bhagwati Prasad (of 
defendants third party), were not brought 
on the record. 

As regards the other five respondents 
who have died, four of them belong to 
defendants second partly and are tenants 
of defendants first party and one belongs 
to defendants fourth party who are tenants 
of the plaintiffs. They were necessary 
parties to the suit and we are of opinion 
that the fact of their heirs not having 
been brought on to the record cannot 
render this appeal incompetent. This dis- 
poses of the preliminary objection and it 
now remains to consider the merits of the 
appeal. There is a rough sketch map in the 
judgment at p. 67 showing the land in 
suit. The lower Court finds that this. land 
“jis the part of the village Harbanspur,” 
but it finds as regards the portion marked 
CED that the suit is barred by the princi- 
ple of res judicata by reason of the decree 
in Suit No. 103 of 1896. As regards the 
other portion, which is marked ABCD, 
the learned Judge finds that the co-sharers 
of Sharfuddinpur acquired title by ‘‘wrong- 
ful possession” from 1848 or 1834 upto. 
1896, that the defendant firsb party hes 
not acquired title by adverse possession as 
against the co-sharers of Sharfuddinpur, 
that the plaintiffs and the defendants third 
party were in possession for a number of 
years until dispossessed by defendant first 
party, but that the suit is premature in 
respect to this portion of the land in suit 
by reason of the fact that the title of the 
plaintifis and defendants third party had 
not matured as against the true owners, 
i,e. the co-sharers of Sharfuddinpur, who 
alone were competent to dispossess the de- 
fendant first party. 

In respect to ABCD, the learned Judge 
at p. 64 says that it (as also the rest of 
the Jand in suit) “is part of the village 
Harbanspur and it is so far the last seven 
or eight years’: at p. 68 he says: “the 
plaintifis’ possession shall be considered 
for eight or nine years at most’: at p. 69 
he “infers” that the suit would be prema- 
ture “even if the. plaintifi’s possession is . 
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proved for eight or nine years": and at 
pP. 70 he says that “the plaintifs were in 
` continuous possession of the land in suit for 
five or six years and after that defendant 
No. 1 got possession of the land in suit and 
it did not ripen into 12 years’ possession.” 
This finding—if finding it can be called— 
as regards the possession of the plaintiffs 
is very unsatisfactory. 

In the plaint it was alleged that in 
1331 Fasli, i. e. in 1924, the land emerged 
and was recorded as belonging to Har- 
banspur, but learned Oounsel for the par- 
ties have not been able to show us any 
such record. It was further stated in the 
plaint that the land became culturable in 
1334 Fasli i. es in 1927, and a crop was 
sown by the plaintiffs and defendants third 
and fourth party in the plots in lists A and 
B appended tothe plaint, but it was cut 
and appropriated by the defendants first 
and second party on September 21, 1427. 
It was then alleged that defendants first 
and second party had wrongly had these 
plots shown as in their cultivation and 
that defendant first party had wrongly 
had the unculturable plots in list C shown 
as appertaining to Kharakpur, Muhammad 
Amin, one of the plaintifis, says that the 
plaintiffs first sowed paddy crop, then a 
Rabicrop and then another paddy crop: 
and evidence to the same effect is given 
by Rajbali patwari, It appears, however, 
from ths plaint that the application by 

_ defendant No. 1 under s. 145,' Criminal Pro- 
cedure Code, was presented on January 3, 
1927, and'in the judgment relating to ‘those 
proceedings, which is dated November 3, 
1927, and is printed at p. 155, referejice is 
made to a report of the Tahsildar of Octo- 
ber 31, 1926, which apparently supported 
the allegation of a likelihood of a breach of 
peace, Prima facie it is somewhat diffi- 
cult to understand how, if this evidence is 
believed, the plaintiffs and defendants 
third and fourth party can have sown three 
erops on the land waich is said to have be- 
come culturable in 1927. Before we can 
proceed satisfactorily to determine the ques- 
tion of possession, we must havea clear and 
definite finding by the lower Court, after 
proper consideration has been given to all 
relevant matters, as regards the possession 
and dispossession of the plaintiffs and de- 
fendants third party. 

We are in the same difficulty as regards 
the portion of land marked CED, 3. e. the 
‘plots shown in list No. 1 of the written 
statement, as regards which the Court 
below finds that the suit is barred by the 
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principle of res judicata. A Commissioner, 
Mr. Mazbar Husain, was appointed by the 
Court and he submitted a report and a 
map on May 8, 1930. The learned Judge 


at p. 65 observes as follows : 

BN the map of Oommissioner line G. H, IJ. 
marked by me on Ex. FF on March 23, 1931, is 
not shown in spite of the Court's order to this 
effect and hence I put the map Ex. FF on the 
Commissioner's map (Both are prepared on the 
same scale). I put the western line of the map 
Ex. FF on the western line of the Commissioner's 
map, then arrow 5 in the Commissioner's map is 
‘onthe place where the line G. H. I. J. K. should be 
drawn in Commissioner's map and hence the line 
arrow 5 in the Commmissioner's map is the western 
boundary of the village Kharakpur. It is also 
western boundary of Kbarakpur in Settlement of 
1324 Fasli and hence the plots on the east of 
arrow 5 were the plots about which the plaintifs 
ancestors filed the Suit No. 103 of 1896 and the 
uit about the land on the east of the 


laintiffs’ s n th 
tee arrow 5 is barred by res judicata. In other 


words the plaintiffs’ suit for the plots or parts 
of the plots in suit in the present case which by 
above-mentioned tracing are found to be the east 
of the western line of the land marked red in 
Ex. FF will be deemed to be covered by res judicata 


“and hence will be deemed to belong to the defend- 


t k 
We find it difficult to comprehend these 


observations and learned Counsel have 
been unable to supply any illumination. 
Exhibit FF is a certified copy of a map the 
original of which was apparently filed by 
the plaintifis or by some one on their 
behalf in the 1896 suit; it was not ap- 
pended to the plaint of that suit. The 
record of that suit is not before us and we 
do not know in what circumstances or by 
whom or with what precise object the 
map was prepared. There is no reference 
toit in the judgment of the Court in that 
suit. Moreover, we obsérvé -that a second 
Commissioner who was subsequently ap- 
pointed by the Court below, viz, Mr. Bhag- 
wati Prasad, in 8 report dated December 
22, 1930, pointed out that the measure- 
ments between boundary stones ss given 
on the Commissioner's map differed to 
some extent from the same measurements 
in the Settlement map of Gagargarh of 
1323 Fasli and in the hadbandt map of 
1907. This criticism will be found at 
pp. 268-269 of our book. Mr. Mazhar 
Husain had himself noticed certain errors 
(p. 254), but itis not very clear which map 
he was referring to. He said that in his 
opinion the man who had traced the 
copy from the original had made mis- 
takes in respect to one or two boundary 
stones, but be went on to say that 
these errors made no difference in the 
measurements and that he had corrected 
them in his map- Mr. Bhagwat: Prasad 
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on the other hand felt himself unable to 
submit a report unless Mr. Mazhar 
Husain’s map was amended. Having 
regard to all the circumstances, we are 
of opinion that the finding of the Conrt 
below and the method by which the 
learned Judge arrived at it are unsatis- 
factory. 

It is undeubtedly a matter of consider- 
able difficulty to ascertain with any exacti- 
tude which, if any, of the plots in suit 
were the subject of litigation in 1896. 
The onus, however, was on the defendant- 
respondent and we note thatin para. 6 of 
his written statement he says that the 
boundaries of Mauza Harbanspur and 
Kharakpur were demarcated in connection 
with that case (i. e., Suit No. 103 of 1896) 
and according to that also the lands in list 
No. 1 were shown as appertaining to Mauza 
Kharakpur. This refers tothe demarcation 
proceedings which were taken in 1907 and 
the map which was then prepared and we 
think that this suggests a possible basis 
on which the question of res judicata may 
be determined. We are of opinion that 
further investigation is necessary for the 
purpose of proving or disproving the 
identity’ of the plots in list No. 1 of the 
written statement (i. e., the area shown as 
GED in the map at p. 67) with the land 
which was the subject of litigation in 1896, 
There ‘are certain other matters in respect 
to which the judgment of the Court below 
is not very satisfactory and upon which we 
require clear, definite and well-considered 
findings. We accordingly remand the suit 
to the lower Uourt under O. XLI, r. 25, Civil 
Procedure Code, for determination of the 
following igsues : 

(1) Whether the area claimed or any 
portion of it is within the boundaries of 
Harbanspur? (2) Whether any of the plots 
shown in list No. 1 of the written statement 
are shown as belonging to Kharakpur in the 
demarcation map of 1907? (3) Whether 


“any portion of the area claimed has been 


under water since 1907? Ifso, for what 
period and when did it last emerge? 
(4) Whether the plaintiffs have been in 
possession since 1907? If so, for what 
period or periods ? Were they dispossessed 
by defendant first party; and if so, when? 
(5) What was the nature, extent and effect 
of the possession of the co-sharers of Sharfud- 
dinpur in respect to any of the plots in suit ? 
If title by adverse possession was acquired, 
when did it mature? (6) Whether defend- 
ant first party has acquired title by adverse 
possession in respect’ te any portion of the 
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land which may be found not to appertain 
to Kharak pur? its 

It is true that in respect*to one at least of 
these matters there is a finding of some 
sort orother by the Court below, but for 
a proper decision of this appeal we think it 
advisable, since the case has to be remand- 
ed, that all the above issues be more fully 
investigated andthrashed out. The parties 
will be at liberty to adduce such additional 
evidence as may be relevant to these 
issues, and the findings should be sub- 
mitted within three months; and thereafter 
the usual 10 days will be allowed for objec- 
tions. 


D. Case remanded. 


SIND JUDICIAL COMMISSIONER'S | 
i COURT 


Oriminal Reference No. 250 of 1937 
January 10, 1938 
Davis, J. C. AND HAVRLIWALA, J. 
EMPEROR— PROSECUTOR 
versus ` | 

GULAB son or LALOO—Opposite PARTY 

Criminal Procedure Code (Act V of -1898), ss. 198, 
199—Object of—Offences referred in sections should 
not be made subjects of complaint except by aggriev- 
ed person—Husband complaining under ss. 363, 342 
and 506, Penal Code (Act XLV of 1860), but not 
under s. 494, Penal Code—Court cannot force upon 
him.character of aggrieved husband. 

Where a complaint under ss. 363, 342 and 906, 
Penal Code, is filed by the husband who does not 
himself. complain of an offence under-s. 494, Penal 
Code, the Court cannot force upon him - as a, com- 


plainant, the character of an aggrieved husband, 
which he, does not wish to assume. The purpose 
of ss. 198 and 199, Oriminal Procedure Code, is to 
make: sure thatthe offences to which they refer are 
not made the subject of complaint except by ag- 
core persons. Emperor v. Alli (1), distinguish- 


Or. Ref. made by the District Magis- 
trate, Sukkur, asking to quash pro 
ceedings. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C.—This is a reference by the 
District Magistrate of Sukkur, asking us to 
quash proceedings against certain persons 
for an offence under s. 494, Indian Penal 
Code, and for abetment of the offence on 
the ground that the husband is not the 
complainant as required by s. 193, Criminal 
Procedure Code. It appears that in the 
first instance complaint was made by the 
husband for offences under ss. 363, 342 
and 506, Indian Penal Code, but that the 
learned Magistrate came to the conclusion 
on the evidence that the facts did not 
disclose an offence under any one of these 
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Sections but disclosed an offence under 
8. 494, Indian Penal Code. But it is clear 
that he did not come to this conclusion 
either from the facts stated by the husband, 
the complainant, in his complaint or from 
any facts stated by the husband in his 
deposition in Court; because we have be- 
fore us the complaint and the deposition of 
the husband. We have read them through 
and it is clear that the husband does not 
complain of an offence under s. 494. There- 
fore, we do not think that it was competent 
for the Magistrate to force upon the com- 
plainant this character of an aggrieved 
. husband which he did not wish to assume. 

The purpose of ss, 198 and 199, Criminal 
Procedure Code is to make sure that the 
offences to which they refer are not made 
the subject of complaint except by aggriev- 
ed persons. For instance, bigamy is a matter 

which closely affects husband and wife 
and if the husband does not wish to pro- 
secute his wife for bigamy, it is not for the 
Court to compel him to do so. We have 
been referred to the case in Emperor v. 
Alli (L). In that case the husband in the 
first instance made a complaint under 
8. 498, Indian Penal Code, and all that 
ss. 198 and 199, Criminal Procedure Code, 
require is that the person aggrieved shail 
be the complainant. In that case the hus- 
band was the aggrieved party both in the 
case of the offence under s. 498, “Indian 

Penal Code, and in the case of the offence 
under s. 494, Indian Penal Code. These 
were both matrimonial offences, the’ hus- 
“band was the complainant in one: he 

became the complainant in-the other. In 

this case, however, the facts are different. 
The husband does not complain of an 
offence under s. 498 ner of an offence 
under s. 494, Indian Penal Code. We, 
therefore, accept the reference by tne learned 
District Magistrate, Sukkur, and quash the 
proceedings. 

D. Proceedings quashed. 
(1) 25 A 209; A W N 1903, 7, ` 
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— RESPONDENTS. 
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suit stating that if plaintiff makes particular state- 
ment, suit should be decreed against him—Plaintiff 
making such statement—Court, if can pass decree 
against him for entire claim as adjustment of claim 
—Evidence Act (I of 1872), s. 34 —Account books pro- 
duced by plaintiff—His ‘munim' as witness proving 
entries—No cross-examination with respect to his 
personal knowledge of facts stated—His evidence, if 
sufficient corroboration of entries — Civil Procedure 
Code (Act Vof 1908), O. XLI, rr, 25, 27 (b)—Suit 
for damages by commission agent basing claim on 
market price on date of sale—Appellate Court holding 
that material date was date of repudiation of con- 
tract—Hvidence of market price on such date not on 
record—Appellate Court, if can admit additional evi- 
dence. 

Where during the pendency of the suit one of the 
defendants makes a statement that if the plaintiff 
makesa particular statement the suit should be 
decreed against him and the plaintiff is examined on 
oath and makes the particular statement required, 
the Court isentitled to pass a decree against euch 
defendant for the entire claim on the basis of thd 
statement as an adjustment of theclaim. Akbari 
Begam v Rahmat Hussain (1), relied on, 

Legislature does not require any particular form 
of evidence in addition to entries in books of account 
and any relevant fact which can be treated as evi- 
dence within the meaning of the Evidence Act 
would be sufficient corroborative evidence furnished 
by the entries in books of account, if true, 

Where in a suit the plaintiff produces account books 
in support of his claim and a witness who is the 
‘munim’ of the plaintiff is produced as a witness to 
corroborate the entriesin.the book and such witness 
provesthe entries and the defendant does not con- 
sider it necessary to pursue the matter further and 
cross-examine this witness with respect to his per- 
sonal knowledge of the facts he was stating, the 
evidence given by such witness should be interpreted 
in the manner most favourable to the plaintiffand 
should be accepted as sufficient corroboration of the 
entries in the plaintiffs’ account books which by 
themselves would not have been sufficient to charge 
the defendants with liability. Dwarka Das v. Sant 
Bakhsh(2), relied on. Khunnt Mal-Naratn Das v, 
Dwarka Das-Baij Nath (3), distinguished. 


Under O. XLI; r, 27 (1) (b), Civil Procedure Code, 
it is only where the Appollate Oourt “requires” it (i. e. 
finds it needful) that additional evidence can ba 
admitted It may be required to enable the Court 
to pronounce judgment orfor any other substantial 
cause, but in either case it must be the Oourt that 
requires it. 

The plaintiff who was commission agent based his 
claim inasuit for damages, on the date of sale of 
the grain which was in his custody. The evidence 
produced on behalf of the plaintiff referred to the 
market price on the date of the sale. As the Appel- 
late Court was of the opinion that the material date 
was the date on which the contract was repudiated, 
the plaintiff was entitled to damages on the basis 
of the mark:t price of grain on that date There 
was no evidence on the record to prove this 
fact. The Appellate Court after hearing arguments 
of the parties recorded its reasons for taking far- 
therevidence to establish the market price on the 
date of the repudiation : 

Held, tuat the Appellate Court had full jurisdiotion 
to admit additional evidence in the appeal. Ram 
Krishna Muraji v. Ratan Chand (5), relied on. 


S.C. A. from the decision of the Sub- 
Judge, Bulandshahr, dated March 16, 1936. 
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Mr, C. B. Agarwala, for the Appellants. 
Mr. S. B. L. Gaur, for the Respondents. 
Judgment.—This is an appealfrom a 
decree of the learned Civil Judge of Buland- 
shahr which reversed a decree of the 
learned Munsif of Khurja. The plaintiff 
is a firm of commission agents. It was 
alleged in the plaint that the firm suffered 
a ices of Rs. 750-9-3 on behalf of the defen- 
dants in the purchase and storage of Bejar 
under the instructions of the defendants 
who owned a joint family firm known as 
Bhola Nath Narain Das. The claim was 
contested on various grounds by the defen- 
dants. The trial Court dismissed the claim 
but on appeal the decree of the Court of 
first instance was reversed and the suit was 
decreed for the entire amount against Narain 
Das and for Rs. 466140 against the 
remaining defendants. The defendants 
have now come to this Court in appeal. 
- The first point argued on behalf of the 
appellants is that the learned Civil Judge 
has erred in passing a decree for the entire 
amount claimed by the plaintiff against 
Narain Das. It is contended that at the 
worst a decree for Rs. 466-14-0 could be 
passed as the Court found that the plaintiff 
suffered a loss to this extent only. Itap- 
pears that during the pendency of the suit 
before the learned Munsif on Mareh 5, 
1934, Narain Das, one of the defendants, 
made a statement. that if Hargu Lal plain- 
tiff stated that Narain Das, defendant No. 2, 
wae also a party to the agreement the suit 
may be decreed against him. Hargu Lal 
was examined On oath and stated that 
Narain Das was also a party to the agree- 
ment. On the basis of this statement, the 
suit for Rs. 750-9-3 was decreed against 
him. Learned Counsel for the appellants 
contends that the statement of Narain Das 
by itself does not amount to an aajust- 
ment of the suit. It was argued that the 
decision of the case against Narain Das 
depended on the statement of Hargu Lal. 
If Hargu Lal declined to make any state- 
ment, no action could be taken against 
Narain Das. It was only after Hargu Lal 
had made a statement that the trial Court 
‘could take action on it. As the statement 
of Hargu Lal disposed of only one of the 
several issues involved in the suit, Counsel 
urged that it was not proper for the learned 
Civil Judge to have decreed the entire 
claim against Narain Das. The binding 
nature of statements of this description has 
been the subject of discussion in numerous 
cases in this as well as other High Courts. 


‘The controversy was set at rest by the 


NARAIN DAS v, FIRM GHABI BAM Gosar MaL (ALL.) 


11610 


‘decision of the Full Bench case in Akbari 


Begam v. Rahmat Husain (1). The learned 
Cnief Justice after a review of the case-law 
on the subject came to the following con- 
oe opinion the true basis of the binding 
character of such an agreement is that the ori- 
ginal contract to abide by the statement of a third 
person is perfected into an adjustment of the 
claim in terms of the statement made, as soon as 
the referee makes the statement. After that stage, 
neither party can resile from the agreement be- 
cause the claim has been duly adjusted, and it has 
become the duty of the Court not only to record 
it, but also to passa decree in terms of it. 

Learned Counsel for the appellants very 
properly has not questioned the authority . 
of the Court to accept the statement of 
Hargu Lal who was one of the plaintifs 
in the suit, as binding on Narain Das. 
What he contends is that the statement of 
Hargu Lal disposes of only one of the 
issues in the case and that it was the duty 
of the Court to have recorded evidence in 
order to find out what was the correct 
amount for which the suit ought to be 
decreed against Narain Das. la my judg- 
ment the contention of the learned Counsel 
for the appellants is untenable. According 
tothe procedwe laid down in the Civil 
Procedure Code, when a defendant appears 
in response to a summons he may either 
contest the suit or admit the claim. In 
the present case Narain Das did not adopt 
either of these two courses. He offered to 
bind himself by the statement of Hargu 
Lal plaintiff. When Hargu Lal made the 
statement it follows thac the Court was 
entitled to decree the claim against Narain 
Das, as the only condition laid down by 
him in his statement had been #ultilled. 
There was no reservation in the statement 
of Narain Das to the effect that only a 
part of the claim was to be decreed. The 
claim was for Rs. 750-9-3 and the Court 
had no option but to award the entire 
amount claimed by the plaintif against 
the defendants. If the Court were to accept 
the contention of the learned Counsel for 
the appellants it might lead to most 
anomalous consequences. For instance, if 
the Court was not satisfied with the evi- 
dence of the plaintiff as to the amount of 
damages it would have been necessary to 
dismies the suit altogether, but in view 
of the statement of Narain Das this course 
was not open to the Court. The sult had to 
be decreed in its entirety and not in part. 
In my judgment, the learned Civil Judge 
has come to a right conclusion in accepting 

(1) (1933) A L J 1127; 146 Ind. Oas. 84; A I R 1933 
All, 861; 56 A 39; 6 RA 232(F B). 
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the statement of Hargu Lal as an adjust- 
ment of the claim and passing a decree for 
Rs 750-9-3 against Narain Das. 

The next question argued by learned 
Counsel for the appellants is that the plain- 
tiff entirely failed to prove the amount of 
damages suffered by him. It is contended 
that the plaintiff merely produced the 
bahis of his firm and did not produce 
any corroborative evidence of the relevant 
entries proving the claim of the plaintiff. 
Unders. 34, Evidence Act, entries in books 
of account regularly kept in the course of 
business are relevant but such statements 
shall not alone be sufficient evidence to 
charge any person with liability. It is 
obvious that it was the duty of the plaintiff 
to have produced corroborative evidence in 
support of the entries in his acccunt books. 
Legislature, however, does not require any 
particular form of evidence in addition to 
entries in books of account and any relevant 
fact which can be treated as evidence with- 
in the meaning of the Evidence Act would 
be sufficient corroborative evidence fur- 
nished by the entries in books of account, 
if true. The question is whether in the 
present case there is any snch corroboration. 
On behalf of the plaintiff, Kishan Gopal 
has been produced to corroborate the 
entries in the account books. This witness 
is employed as munim of the plaintiff's 
firm. He proved the entries in the account 
books and stated that the plaintiff had spent 
Rs. 1,982-1-3 on account of the defendants 
in the purchase of Bejar and shop rent, 
etc. Out of this amount, the witness stated 
that the defendants had paid only Rs. 404. 
No cross-examination has been directed on 
behalf of the defendants to question the 
accuracy of this statement. It is perfectly 
true that this witness does not say in so 
many words that he has personal kuow- 
ledge of what he states but it appears that 
the parties were satisfied with the states 
ment made by this witness and the defen- 

- danis did not consider it necessary to 
pursue the matter further and cross-exa- 
mine this witness with respect to his per- 
sonal knowledge of the facts he was stating. 

In Dwarka Das v. Sant Baksh (2), the facts 
were very much similar. In this case the 
plaintiff sued for the recovery of money due 
on a running account and produced bis 
account books, which were found to be books 
regularly kept in the course of business in 
support of his claim. One of the plaintiffs gave 
evidence as to the entries in the account books 
but in such a manner that it was not clear 

(2) 18 A 92; A WN 1895, 233. 
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whether he spoke from his personal know” 
ledge of the transactions entered in the 
books, the entries in which were largely in 
his own hand-writing, or simply as one des- 
cribing the state of affairs that was shown 
by the books, He was cross-examined but 
no questions were asked him to show that 
he was not speaking as to his personal 
po edge On these facts it was held 
that: 

“The evidence given as above should be interpret- 
ed in the manner most favourable to the plaintiff and 
might be accepted in support of the entries in the 
plaintiff's account books which by themselves would 
not have besn sufficient to charge the defendants 
with liabilily.” 

It may be noted that in the present case 
also, the defendants did not choose to cross- 
examine the plaintiff. The fact that he was 
the munim of the plaintiff's firm was 
not questioned nor was his knowledge of the 
facts tested in crogs-examination. Under 
these circumstances, I see no reason to differ 
from the learned Civil Judge in held'ng 
that the plaintiff has succeeded in estab- 
lishing his claim with regard to the amount 
of money invested by him on behalf of 
the defendants. Learned Counsel for the 
appellants has relied on Khunni Mal- 
Narain Das v. Dwarka Das Baijnath (3). 
The facte of this case appear to be entirely 
distinguishable. In this case the oral evi- 
dence produced by the plaintiff consisted 
mainly of hisown statement and that of his 
munim. The Court below had reasons for 
rejecting the statements of these witnesses. 
The learned Judges in deciding this case 
did not examine the evidence but accepted 
the view expressed by the lower Appellate 
Court. Eliminating theoral evidence, there 
was nothing left but the bare entries in 
the account books in support of the plain- 
tiff’s case which under s. 34, Evidence Act, 
were considered insufficient to base a dec- 
ree uponit. There is nothing in this which 
runs counter to the opinion expressed in the 
case reported in Dwarka Das v. Sant Baksh 
(2), mentioned above. Having regard to all” 
the circumstances in my judgment there is 
sufficient evidence on the record to corro- 
borate the entries in the account books. 


The next point urged on behalf of the 
appellants is that the learned Civil Judge 
had no jurisdiction to accept additional 
evidence in order to prove the amount of 
loss suffered by the plaintif on January 10, 
1931. It appears that the plaintiff had 
based hisclaim on the date of sale of the 


(3) (1930) A L J 987; 128 Ind. Oas. 767; AIR 1930 
All. 710; Ind, Rul. (1931) All. 97, 
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grain which was in his custody. The sale 
had taken place according to the plaintiff 
between January 9, 1931, and March 6, 
1982. The evidence produced on behalf of 
the plaintiff referred tothe market price 
within these dates. As the learned Civil 
Judge wes of the opinion that the material 
date was the date on which the contract 
was repudiated, namely January 9, 1931, 
the plaintiff was entitled to damages on the 
basis of the market price of grain on that 
date. There was naturally no evidence on 
the record to prove this fact. The learned 
Civil Judge under an order of August 27, 
1935, after hearing arguments of the parties 
recorded his reasons for taking further evi- 
dence to establish the market price on or 
about January 10,1931 The lawyers repre- 
senting the parties agreed that the ac- 
count books of certain firms may be sum- 
moned and whatever rates may be found 
in those account books may be relied upon 
for the decision of this issue. It is manifest 
that under the circumstances the learned 
Civil Judge adopted perfectly correct pro- 
cedure and was within his jurisdiction in 
taking additional evidence. Order XLI, 
r. 25, provides that where the Court from 
whose decree the appeal is preferred, has 
omitted to determine any question of fact 
which appears to the Appellate Court essen- 
tial to the right decision of the suit upon 
the merits the Appellate Court may, if neces- 
sary, frame issues and refer the same for 
trial to the Court from whose decree the 
appeal is preferred. In the present case in 
view of the finding of the learned Judge it 
is obvious that it was essential to the right 
decision of the suit to record additional evi- 
dence and it would have been open to the 
Court to have remitted an issue on that point, 
to the Court below. This, however, would 
have involved considerabile expense and time. 
The alternative procedure is provided by 
O XLI,r. 27 (b), which runs as follows: 
“But if (b) the Appellate Court requires any 
document to be produced or any witness to be 
examined to enable it to pronounce judgment or 
for any substantial cause the Appellate Court may 


allow suchevidence or document to be produced 
or witness to be examined... . ...” 


‘he Court below correctly followed this 
procedure and guve reasons for taking ad- 
ditionalevidence. Learned Counsel for the 
appellants has relied upon Parsotim 
Thakur v. Lal Mohar Thakur (4) and 


(1931) A L J 513; 132 Ind. Oas. 721; A I R 1931 

43; 58 I A 254; 10 Pat. 654; 33 Bom. L R 1015; 

O WN 786; Ind. Rul. (1931) P O 209; 34 L W 76; 

DEL ; 12 P L T 633; (19381) M W N 929; 61M L 
). : 
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Ram Krishna Muraji v. Ratan Chand (5). 
In the former case it appears that the 
genuineness of a certain document exhibit- 
edin the case was disputed and on appealin 
the High Court an application was made 
by the respondent to give him an op- 
portunity of producing a genuine thumb im- 
pression ofthe executants. The High Court 
allowed permission as prayed by the 
respondent. Their Lordships of the Judi- 
cial Committee disapproved of the proce- 
dure followed by the learned Judges of the 
High Court and held that: 

“Under O. XLI, r. 27 (1) (b), ib is only where the 
Appellate Court ‘requires’ it (i. e,, finds it need- 
ful) that additional evidence can be admitted. It 
may be required to.enable the Court to pronounce 
judgment or for any other substantial cause, but in 
either case it must bethe Oourt that requires it.” 


In the present case this is exactly 
what hashappened. It was the learned 
Civil Judge who thought it necessary that 
additional evidence should be adduced 
and he passed an order accordingly. The 
parties agreed as to the kind of evi- 
dence that was to be produced which 
would satisfy both parties. In Manmohan 
Das v. Ram Devi (6) their Lordships of the 
Judicial Committee have made similar 
observations with regard to the power 
of a Court under O. XLI, r. 27 and the 
correct scope and meaning of r. 27, sub- 
el. (b). In Ram Krishna Muraji v. Ratan 
Chand (5) in which additional evidence 
was improperly recorded but without pro- 
testtheir Lordships declined to eliminate 
it from consideration and read it as ad- 
missible piece of evidence in appeal. It 
would appear from the authorities cited 
above that no objection can be taken 
against the procedure followed by the 
learned CivilJudge. In my judgment the 
learned Civil Judge had full jurisdiction to 
admit additional evidence in the appeal. 

The last point that hus been taken by the 
learned Counsel for the appellaats is not 
disputed. lt appears that the learned Civil 
Judge has passed a pelsvnal decree against 
defendant No.3 although he wasno party 
to the agreement. The decree of the 
lower Appellate Court will be modified to 
this extent that defendant No. 3 will not 
be liable personally forthe decretal amount, 
namely Rs. 466-14-0, but he along with 


(5) (1931) A LJ 458; 132 Ind, Cas, 613; A I R 1931 
P C136; 58 I A173; 53 A 190; 530 L J’ 390; 33 Bom 
L R988; 35 O W N 811; Ind. Rul. (1931) PO 197; 
(19:1) M W N 733; 34 L W 175; 61 M L J 665 (P C). 

(6) (1931) A L J 550; 134 Ind, Cas 669; AIR 1931 
P0175; 35 O WN 925; 34 L W 7; 8O W N 936; 
(1931) M W N 931; 33 Bom. LR 1251; Ind. Rul, (1931) 
PO 317(P ©). 
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defendants Nos. 4 to 12 will be liable 
for Rs. 466-140 to the extent of the assets 
of the joint fgmily in their hands. In 
other respects the decree of the lower 
Appellate Court will stand. The appeal 
fails and is dismissed with costs. Leave 
to appeal under the Letters Patent is 
allowed. 
8. Decree modified. 


RANGOCN HIGH COURT 
Criminal Appeal No. 738 of 1937 
August 12, 1937 

ž MoseLv, J. 
NGA HPEIK— APPELLANT 
versus 
Tus KING—Responpent 

Penal Code (Act XLV of 1860), ss. 302, 304, 86— 
Murder and culpable homicide—Distinction—S. 86, 
scope of—-Whether makes offender punishable as if 
he had some intent if mot intoxicated but only as if 
he had some knowledge—Intention of sober man, if 
can be ascribed—Offence, in such cases, when amounts 
to culpable homicide only. 

To constitute the offence of murder, there must be 
the intention to kill cr to inflict such bodily injury 
as is known to be sufficient in the ordinary course 
of nature to cause death. It is sufficient to con- 
stitute the offence of culpable homicide if the 
offender causes death by doing an act with the 
knowledge that heis likely by such act to cause 
death. Section 86, Penal Oode, does not say that the 
offender shall be liableto be dealt with as if -he 
had the same intentas he would have had if he had 
not been intoxicated, but only as if he had the same 
knowledge. Intoxication should be taken into con- 
sideration in cases where intention on the part of 
the accused is necessary to constitute the offence 
charged and the intention which would be ascribed 
to a sober man in connection with that act must 
not necessarily be ascribed to an intoxicated man 
who does the same act. If the accused wasso drunk 
- as to be unable to form the intent to kill the 
offence would be one of manslaughter only i. e., 
culpable homicide only. 

[Oase law referred to.] 


Or, A. from an order of the Sessions 
Judge, Meiktila, dated May 31, 1937. 

Mr. #. W. Eambert, for the Crown. 

Judgment.—The appellant Nga Hpeik 
has been sentenced to transportation for 
life under s. 302, Indian Penal Ocde, for the 
murder of Ma Bein and to two sentences 
con2urrent with the above of three years’ 
rigorous imprisonment under s. 326, Indian 
Penal Ocde, for vcluntarily causing grievous 
hurt to Ma Bein’s daughter Ma E Lon, aged 
15, and to her son Maung Ant. It is not 
denied that the appellant committed these 
offences. His plea is that he committed 
them under the influence of ganja and did 
not know what he was doing or that it was 
‘wrong or contrary to law. Section 86, Indian 
Penal Ocde, is as follows: 
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“In cases where an act done is not an offence 
unless done with a particular knowledge or intent, 
a person who does the act in a state of intoxica- 
tion shall be liable to be dealt with ag ifhe had 
the same knowledge as he would have had if he 
had not been intoxicated, unless the thing which 
intoxicated him was administered to him without his 
knowledge or against his will.” 


It appears that the night before, the 
appellant, who is a young married man 
and bore a good character, his age has been 
found by the learned Sessions Judge as a 
little over 19, had some fowl curry in which 
it is said that there was only half a tola of 
ganja, but he seems to have got the most 
of it and to have been the only one to 
suffer any ill effects. According to the 
first defence witness Maung Sa, he came 
next morning at 8a.M. and got some yam 
from him as an antidote for the ganja, as 
he said he was intoxicated. The crime 
occurred about noon. Tne appellant came 
to Ma Bein's house with a dama and cut 
Ma E Lon on the head and again on the 
hand when she covered her head with her 
hand. Then heran in and cut Ma Bain 
down by a blow on the head 23 inches deep 
into the brain of which sha died. Then 
the appellant went to Maung Ant’s house 
which according to Maung Ant (P. W. No, 3) 
ig 150 feet from Ma Bein’s. It is to be 
regretted that the learned Sessions Judge 
has not indicated whether any other house 
was intervening. It would seem, however, 
that the appellant was determined to 
attack the members of this particular 
family, though no motive whatever is indi- 
cated. Maung Ant was lying in the bed 
and the appellant lifted up the blanket and 
cut him on the cheek. 

Maung Ant says that the appellant said 
“what do you think of me” at the time 
and Ma E Lon said Ma Bein asked the 
accused why he cut her daughter, and ne 
said “I am going to kill people” as he ran 
into the house and attacked her. But neither 
of these witnesses said this in the commit- 
tal Oourt, and it cannot be taken as trust- 
worthy proof that the accused knew what 
he was doing at tue time. The acc ised 
went home then and cut his dog and two 
of his trees with the da. He then went to 
sleep, and was found soon afler apparently 
asleep, no doubt from the ganja. The 
question in this case is whether the appel- 
lant can be presumed to have the same 
intent as asober man To constitute the 
offence of murder, there must be the inten- 
tion to kill or to inflict such bodily icjury 
as is known to be sufficient in the ordinary 
course of nature to cause death, It ig 
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sufficient to constitute the offence of culp- 
able homicide if the offender causes death 
by doing an act with the knowledge that 
he is likely by such act tocause death. It 
is to be observed that s. 86 does not say 
that the offender shall be Hable to be dealt 
wi-h as if he had the same intent as he 
would have had if he had not been in- 
toxicated, but only as if he had the same 
knowledge. 

The learned Sessions Judge has merely 
assumed that the accused must have known 
what he was doing, and that he was doing 
wrong, and was, therefore, capable of form- 
ing the intent tocause death. This ques- 
tion was considered firstin Abdul Karim v. 
sneer Empren (1), where it was said 
that: 

“The Legislature appears to me to have intended to 
make a distinction between the presumption as to 
knowledge and the presumption asto intention, and 
though ordinarily intention is to be inferred from 
knowledge I do not think it is to be inferred when the 
knowledge is merely a legal fiction.” 


Other rulings are discussed in J. M. v. 
Emperor (2), where it was said that volun- 
tary intoxication may be considered in de- 
termining the intention wherein the inten- 
tion is a fact which has to be proved and is 
not a mere presumption of law. The lead- 
ing case on the subject is the Full Bench 
ruling in Tun Baw v. Emperor (3), where 
it was held that it was left open to the 
Court to deal with the question of intention 
on the general principles of law; that in- 
toxication should be taken into considera- 
tion in cases where intention on the part of 
the accused was necessary to constitute the 
offence charged and that the intention 
which would be ascribed to a sober man 
in connection with that act must not neces- 
sarily be ascribed to an intoxicated man 
who does the same act. It was remarked 
that there was no reason to suppose that 
the framers of the Code proposed to intro- 
duce a different rule from that of the 
+ English Law, and that it was clear that tke 
English Law in a case like the present, one 
would be that if the accused was so drunk 
as to be unable to form the intent to kill 
the offence would be one of manslaughter 
only: vide the cases quoted Rex v. Meade 
(4) and Rey. v. Doherty (5). A recent case 
tothe same effect is Public Prosecutor v. 


(1) (1872-92) L BR 650. 

(2,(1910) U B R17; 8 Ind. Cas, 469; 11 Cr. L J 659; 
4Bur. LT 30, 

(3) 6 L B R100; 17 Ind Cas. £00;13 Cr. LJ 864; 
5 Bur, LT 175 :F B). 

(4) (1809) 1 KB 895; 78L JK B 476; 733 P 239; 
53 SJ 378; 25 T L R 359, 

(5) (1887) 16 Cox O O 306. 
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Devasikamani (6). The only other case I 
am able to find on the point, Emperor v. 
Tincourt Dhoni (7), is not,” E think, of any 
assistance. 

When the appellant was arrested there 
is evidence that he said that his mind must 
have gone wrong, and that he did not know 
whether he had cut human beings or animals 
or things. It appears to me that on the 
evidence the mere fact that the appellant 
attacked Maung Ant after he had attacked 
Maung Ant’s sister and mother is insuffi- 
cient to show that he had formed the re- 
quisite intention to kill Ma Bein, but merely | 
shows that in his temporary deranged state 
he had some ill-feeling against this family 
and was determined to attack it. The con- 
victions under s. 326, of course, were justi- 
fied, as the appellant must be held to have 
known himself likely to cause grievous hurt 
(s 322, [odian Penal Code). For these rea- 
sons, the conviction under s. 302 will be 
altered to one under s. 30t, Indian Penal 
Code. I see no reason to mitigate the sen- 
tence, that is a matter of grace if the Gov- 
ernment desires to exercise clemency. The 
concurrent sentences under s. 326, Indian 
Penal Code, will be maintained. | 

"D. Order accordingly. 


` (8) 55.M LJ 228; 108 Ind. Oas. 559; AIR 1928 
Mad, 196; 29 Or. L 363; 27 LWI; 9A I OR 


280. l 
(1270 WN 290; A IR 1923 Oal, 7460; 39 O LJ. 
34. l 
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CALCUTTA HIGH COURT 
Uriminal Admitted Appeal No. 557 of 1937 
February 21, 1938 
M. C. Grosz AND BARTLEY, JJ. 
EBADI KHAN AND OTHERS —APPELLANTS 

' versus 
EMPEROR —RBESPONDENT 

Criminal Procedure Code (Act V of 1898), as. 221, 
537— Accused charged with offences of kidnapping 
and abduction in respect of same occurrence—Charge, 
if should be under two heads—Charge framed under 
one head—No prejudice—Trial held not vitiated— 
Penal Code (Act XLV of 1860, ss. 366, 376—Accus- 
ed charged under ss. 366 and 376—Acquittal under 
8. 376 but conviction under s. 366—Propriety of— 
Criminal trial—Sessions trial—Hvidence—Judge 
admitting first information report—Whether should 
give reason for same, to jury—Trial by jury—Ver- 
dict—High Court, when can interfere. , 

It is always wise where a charge is made in re- _ 
spect of the same occurrence both of kidnapping 
and abducting that two heads should be made, 
But it is not illegal to make the two charges under one 
head. The point to beseen in each inlividual case 
is whether the accused person was prejudiced there- 
by: Where the Judge has carefully explained the 
difference between abduction and kidnapping and 
the jury fully understood the position and have 
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acquitted the accused men of the charge of kidnapp- 
ing under s. 366 of the Penal Code but convicted them 
of abduction under s. 366 of the Code, in other 
words, the jurymen were not satisfied that the girl 
was 16 or onder, the charge cannot be said to hava 
prejudiced the accused. Mafigaddi v. Emperor (1), 
dissented from. 

There is no necessary inconsistency in jury's 
acquitting the accused ofthe main chargeof rape 
under s 376 and convicting him of abduction under 
s. 366. The offence of abduction under s. 366 of 
the Code is made out as soon asthe accused person 
takes away a woman. But, when he has committed 
the offence of abduction under s. 366 ofthe Code, the 

her question to be decided is whether, when he 
has had illicit intercourse with the woman, that 
fact amounts to rape as defined by s. 375, Penal 
Code. Where a man hak illicit intercourse with an 
adult woman with her consent it is not rape, under 
the law. In such a case the accused person will be 
held guilty under s, 366 of the Code, but not guilty 
under s 376 of the Code. 

The Judge in Sessions trial commits no error if 
he admits a first information report in evidence. 
It is his duty to decide on the argument of the 
two sides and decide in the way he thinks best. 
But once he. admits it, it is his duty to leave the 
matter entirely free tothe jury as to what weight 
they would allow to the evidence. The Judge would 

-not be wise in giving his reasons for admitting the 
document in evidence. He should merely state that 
he admits the document in evidence and lays it to 
the jury. 

It isnot for the High Court to adjudicate on the 
merits of the verdict ofthe jury Unless it finds a 
misdirection or a material non-direction which has 
vitiated the trial, the jury's verdict ought motto be 
disturbed, ` 


Messrs. Carden Noad, Hira Lal Ganguly 
and Sudhir Chandra Chowdhury, for the 


Appellants. 
Mr. D.N. Bhattacharjee, for the Crown. 


M. C. Ghose, J.—This is an appeal by 
three men who have been convicted under 
ss. 366. 342 and 457, Indian Penal Code 
and sentenced in all to rigorous imprison- 
ment for four years and three months each. 
The prcsecution case is that on the night 
of March 26, 1937, Laksmi Moni Dasi, a 
young woman, P. W. No. 5, was sleeping 
in a hut in her father's house. Her brother 
Nilmony Roy, P. W. No. 1, a youth of 18 
was sleeping on the outer verandah. The 
door of the but in which the young woman 
slept was locked from outside. Her parents 
had gone away to attend a feast in another 
place. At about 1 a mM., she woke up 
when some body was tying her mouth. 
She raised an alarm and cried out but 
the three appellants took her out of a window, 
18"x18", which they had opened out. 
They dragged her out of the room, took 
her to a field and there they ravished her 
one after the other, and they took her toa 
house where a niece of one cf the appellants 
guarded her. She was there till 4 p. m. 
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the next afternoon when the Police came 
and recovered her. 
_ -The story of her father is that on return- 
ing home in course of the night he found 
the girl missing and hear] the story from 
his son and toid the village chowkidar and 
made a search for the girl during the 
night and in the morning he and the chowki- 
dar went to the Police Station which ig about 
a mile distant and was quickly followed 
by the son Nilmony. The Police took the 
first information as stated by Nilmony and 
made an investigation and sent up the 
mee sia 
e defence of the accused men 

that they did not commit any of ‘the 
alleged acts, and that they were made 
accused by the enmity of the Police Officer. 
In cross-examination, it was brought out 
that the girl was not quite pure; that 
she did not live with her husband but 
chose to live with her parents and that 
she had been seduced by a man named 
Sattar of the village, and that on the even- 
ing in question, her parents while going out 
put her into aroom and locked the door 
from outside. Apparently, her parents 
feared thas she might elope with somebody. 
It was also brought out that she was carried 
out not through the door but through a 
small window of about 18"x 18" and that 
when rescued she was found with a girl 
and not with any man who guarded her. 

The case was tried in the Court of the 
Second Assistant Sossions J udge of Howrah 
by a jury of five. The accused men were 
charged with binding the young man Nil- 
mony on the verandah. Upon that they 
were charged under 8. 342, Indian Penal 
Oode. The jury unanimously found the 
three accused guilty unders, 349 of the 
Oode. As regards their offence against the 
young woman, they were charged in the 
alternative with kidnapping and abduction 
with intent to force or seduce her to illicit 
intercourse. The jury by a majority of 
four toone found the accused men not 
guilty of kidnapping and by a majority of 
four to one found them guilty of abduction 
under s. 366, Indian Penal Code. The 
nuy OY a a 3 to 2 found the ac- 
cused men not guilty under s. 5 i 
eae guilty ers. 376, Indian 

The learned Counsel appearing in the 
case has taken us carefully through the 
charge. The first point taken is that the 
learned Judge committed a misdirection in 
explaining the admissibility of the first 
information report Ex. 2in the evidence, 
This document was recorded by the Police 
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Officer as given by Nilmony. The defence 
case was (hat this was not the earliest infor- 
mation given to the Police; that an earlier 
information had been given by the father 
of the girl which, according to the evidence 
of two witnesses, had been taken by the 
Police Sub-Inspector. But, the Police Officer 
said that he heard the father but did not 
take down any statement from him, and 
that soon after the father the young man 
appeared and he took the information from 
him. When Ex. 2 was offered as evidence 
by the prosecution the admissibility was 
opposed by the defence. The trial Judge 
accepted it in evidence. In this he committed 
no-error. It was his duty.to decide on the 
argument of the two sides and decide in 
the way he thought best. But having ad 
mitted it, it was his duty to leave the matter 
entirely free to the jury as to what weight 
they would allow to the evidence. It is 
urged that in this the learned Judge com- 
mitted an error in saying: 

“I reject the defence prayer as I consider the 
“evidence of the Police Officer should be preferred 
to the evidence of witnesses Nos, 2 and 6” 
ee instance you should proceed to 
decide the case on the footing that Ex. 2 ie the 
` first information report as I have admitted it in 
evidence.” 
_ In our opinion the learned Judge was not 

wise in giving his reasons for admitting the 
document in evidence. He should have 
merely stated that he admitted the docu- 
ment in evidence and laid it to the jury. 
His direction to the jury, however, 1s quite 
` explicit. He says: 

fe idering the entire evidence and the 
Ka Heese : ao satisfied that the first 
information report, Ex. 2, is not the real F.I R. 
and that there was another F. I R. which has 
been concesled by the prosecution you will be 
perfectly entitled not to place any reliance on the 
Ex 2." 

In our opinion, inspite of certain matters 
which the Judge need not have said the 
jury fully understood their duty in the 
matter. : ; 

The next point urged by the learned 
Counsel is that the charge in this case was 
defective inasmuch as the charges of abduc- 
tion and kidnapping were framed on one 
head, instead of on two heads. The charge 
was in this form: “that you, on or about 
March 26, 1937......kidnapped (or 
abducted) a woman... Laksmi Mani Dassi 
with intent...” etc. Now it would have 
been much better for the Judge to have 
made two separate charges: (1) “that you 
on or about March 26, 1937 kidnapped 
Laksmi Mani Dassi with intent...” etc, 
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and (2) “that you on or about the same 
day and place abducted Laksmi Mani Dassi 
with intent” ete. It is always wise where 
a charge is madein respect of the same 
occurrence both of kidnapping and abduct- 
ing that two heads should be made. But 
we do not goso far as to agree with the 
observation quoted by the learned Counsel 
in Mafizaddt v. Emperor (1) that, it is 
illegal to make the two charges under one 
head as in the present case. The point 
to be seen in each individual case is 
whether the accused person was prejudiced 
thereby. Now in this case the learned 


‘Judge has carefully explained the difference 


between abduction and kidnapping and as 
stated above the jury fully understood the 
position and have acquitted the accused 
men of the charge cf kidnapping under 
8. 366 of the Code but convicted them of 
abduction under s. 366 of the Code. In 
other words, the jurymen were not satisfied 
that the girl was 16 or under. But 
they were satisfied that she was taken 
away by foree. The defect of the charge 
in this case, in our opinion, did not pre- 
judice the accused men. 

The next point urged was that the jury 
having acquitted the accused men of the 
main charge of rape, it was inconsistent 
of them to have convicted these men of 
abduction under s. 366 of the Code. In 
our Opinion there is no necessary incon- 
sistency in such a finding. The offence of 
abducticn under s. 366 of the Code is made 
out as scon as the accused persen takes 
away a woman from one place to another 
with intent to force or to seduce her to 
illicit intercourse. But, when he has com- 
mitted the offence of abduction under 
a. 366 of the Code, the further question to 
be decided is whether, when he has had 
illicit intercourse with the woman, that 
fact amounts to rape as defined by s. 375, 
Indian Penal Ccde. Where a man has 
illicit intercourse with an adult woman with 
her consent itis not rape, under the law. 
In such a case the accused person will be 
held guilty under s. 366 of the Oode, but 
not guilty under s. 370 of. the Code. In 
this case the learned Judge properly direct~ 
ed the jury that on the chage of rape there 
was no corroboration of the story of the 
young woman end that itis not prudent to 
convict an accused person of such an offence 
on the unecorroborated testimony of the 
woman. As to the charge of abduction, 
however, there was a corroboration by her 

(lL) 31. O WN 940; 104 Ind. Cas 915; AIR 1927 
Cal. 644; 28Or.L J 805;45 OL J 461. 
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brother who was sleeping on the verandah. 
He gives evidence that the accused men 
came and bount him up and then one of 
them said to the others “break the window 
and drag out the waman". He also says 
that his sister cried out when they entered. 
It was for the jury toaccept the evidence 
of the woman corroborated as it was by the 
evidence of her brother. 

It has been strenuously urged by the 
learned Counsel that the evidence such as 
it is of the young woman and her brother, 
is not sufficient in the circumstances of 
this case to bring home the guilt to the 
accused men. As to this, we would observe 
that it is not for us to adjudciate on the 
merits of the verdict of the jury. Unless 
we can find a misdirection or a material 
non-direction which has vitiated the trial, 
the jury’s verdict ought not to be disturbed. 
In this case, as stated above, we find no 
misdirection or material non-direction. The 
verdict of the jury must, therefore, stand. 

On the point of sentence Mr. Noad has 
urged that in this case the girl herself had 
already been seduced by somebody and she 
was living apart from her husband. She 
was taken only from her father’s house to 
another house in the village and recovered 
in less than 24 hours. In the circumstances 
we reduce the sentence of the three accused 
to rigorous imprisonment for one year 
each. With this modification the appeal is 
dismissed. 

Bartley, J.—I agree. 


D. Order accordingly. 





ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1597 of 1937 

February 21, 1938 
Ganea Nata, J. 
J AGANNATH—PLaINTIiFF— 
APPELLANT 
veTSUs 
ANGAD AND oTaeRs— DEFENDANTS 
— RESPONDENTS 

Easements Act (V of 1882), s. 7 (b)—Right of 
owner of higher land to flow water to lower land— 
Owner of lower land if can interfere with flow by 
any construction without acquiring eusement to do 
80. 

The right of every owner of land lying on a 
higher level to flow water naturally falling on such 
land and not passing in defined channels to the 
land lying on thelower level is a right ex jure 
nature and not a right founded on prescription, 
This right comes under cl. (6) of s. 7, Easements 
Act. This isa natural right which acerues to the 
owners of a higher land by the natural position of 
their land on a higher level. This right cannot be 
interfered with by any construction which the owner 
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of the lower land might choose to make on his land, 
without acquiring any easement or prescriptive 
right todo so. Ambica Saran Singh v. Debi Saran 
Singh (1), relied on, Mahamahopadyaya Runga- 
chariar v. Municipal Council of Kumbakonam (2), 
dissented from, 


S. 0. A. from a decision of the Additional 
Civil Judge, Farrukhabad, dated February 
27, 1937. 

Mr. B. Malik, for the Appellant. 

Judgment.—This is a plaintiff's ap- 
peal and arises out ofa suit brought by 
him against the defendants-respondents 
for an injunction to restrain the defend- 
ants from interfering with the p'aintiff's 
construction of a wall on his land, plot 
No. 461. The land adjoining this plot to 
the west belongs to the defendants and 
is on a higher level. The defendants con- 
tested the plaintiff's suit on the ground 
that they had a natural right to flow water 
from their land, which was on a higher 
level, to the plaintiff's land which was 
on a lower level. The lower Court has 
found: in favour of the defendants It has 
been urged by the learned Counsel for 
the appellant that the defendants have 
no such natural right. It is conceded that 
the defendants’ land is on a higher level 
than that of the plaintiff's. Tne water 
from the other land which adjoins the 
defendants’ land and is on a higher level 
flows over the defendants’ land, From 
there, it flows onto the land of the 
plaintiff. No question of any right of 
easement arises in this case, because the 
right which is claimed by the defendants 
is not a prescriptive right, but is a right 
ex jure nature. Section7 of the Ease- 
ments Act lays down: 

“Easements are restrictions of one or other of the 
following rights (namely): 

{a) The exclusive right of every owner of im- 
movable property subject to any law for the 
time being in force) to enjoy and dispose of the 
same and all products thereof and accessions there- 
to. 

(b) The right ofevery owner of immovable pro- 
perty (subject to any law for the time being in 
disturbance by another 
the natural advantages arising from its situa- 
tion.” 

Illustration (2) under this section is: 

“The right of every cwner of upper land that 
water naturally rising in or falling on such land 
and not passing in defined channels, shall be 
allowed by the owner of adjacent lower land, to 
run naturally thereto.” 


According to this illustration, the de- 
fendants being the owners of upper land 
have a right to flow water from their 
land to the land of the plaintif. Until 
nobody acquires any easement to restrict 
this right of the defendants, the defend- 
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ants have right to flow their water to 
the lower land of the plaintiff. This view 
receives support from the casein Ambica 
Saran Singh v. Debi Saran Singh (1) where 
it was held that the right of every owner 
of land lying on a higher level to flow 
water naturally falling on such land and 
not passing in defined channels tothe land 
lying on the lower level is a right ex 
jure nature and not a right founded on 
prescription. This right comes under 
el. (b) of s. 7. This is a natural right which 
accrues to the defendants by the natural 
position of their. land on a higher level. 
If this right could be interfered with by 
any construction which the owner of 
the lower land might choose to make on 
his land, witbout acquiring any easement 
or prescriptive right to do so, it is diff- 
cult to understand how the defendants 
who possess this right on account of the 
natural advantage arising from the situa- 
tion of theirland can enjoy its rights. 
Reliance is placed on Mahamahopadyaya 
Rungachariar v. Municipal Council of 
Kumbakonam (2). This case was con- 
sidered in Ambica Saran Singh v. Debi 
Saran Singh (1) referred to above, and 
dissented from. It is not ‘consistent with 
the right of every owner of immovable 
property to enjoy without disturbance by 
another the natural advantages arising from 
its situation, as stated in cl.(b) of & 7 
of the Easements Act. I do not agree 
with this Madras case [Mahamahopa- 
dyaya Rungachariar v. Muncipal Council 
of Kumbakonam (2)}. The plaintiff has 
no right to interfere with the right of the 
defendants to flow their water on tothe 
plaintiff's land. There isno force in the 
appeal and itis ordered that it be reject- 
ed under O. XLI, r. 11, Oivil Procedure 


Code. a 
S. . Appeal dismissed. 
(1) 12 A L J 685; 24 Ind. Cas. 91; A I R 1914 All. 


36. 
é (2) 29 M 539;1 M L T 333; 16M L J 582, 





CALCUTTA HIGH COURT 
Criminal Revisicn Nos. 826, 1031 and 1032 
of 1937 
February 4, 1938 
JAOK AND PATTERSON, JJ. 
ROBINDRA NATH MITRA— 
AGGUBED—PRTITIONAR 

| versus 
EMPEROR—Regseonpgnt 
Companies Act (VII of 1913), 8. 91-A—Contracts not 
entered into at meeting of directors, gif included— 
Contracts, if include petty purchase, ; 
Contracts referred to in a. 91-A, Companies Act, 
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also include contracts not made ata meeting of the 
directors. They include even petty purchases from 
another firm in which the purchasing director is 
interested. ‘ as ; 
Messrs. S. C. Talakdar, Anil Kumar Das 
Gupta, Biswa Nath Dhar and Satyendra 
Nath Banerjee (in No. 826), Messrs. N. K, 
Basu and Purnendu Kumar Batabyal 
(in Nos. 1031 and 1032), for the Petitioner. 
Mr. Probodh Chandra Chatterjee, for the 
Orown. 
Mr. Bireswar Chatterjee, 
plainant. 
Revision No. 1032 or 1937. f 
Jack, J.—This is an application under 
s 435, Criminal Procedure Code, in connec- 
tion with case No. O/1423 of 1926 under 
s. 91-A, Companies Act, in the Oourt of 
D. J. Cohen Esq., Presidency Magistrate, 
Calcutta. A Rule was issued calling upon 
the Chief Presidency Magistrate of Oalcutta 
to show cause why the conviction of the 
petitioner Pramatna Nath Bose and the 
sentence of fine imposed upon bim should 
not be set aside on the ground that the 
facts proved do not bring the case within 
the provisions of s. 91-A (2), Companies 
Act, that the findings arrived at by the 
learned Magistrate do not warrant a con- 
viction, and that the learned Magistrate 
has entirely misconceived the scope and 
intention of the section. The only point 
argued before us in this Rule is as to the 
construction of the section. It has been 
strenuously argued on behalf of the peti- 
tioner that the only contracts referred to 
in the section are contracis entered into 
ab a meeting of the directors and, there- 
fore, it did not referto the contracts in 
question. The section runs as follows: 
“Every director who is directly or indirectly con- 
cerned or interested in any contract or arrange- 
ment entered into by or on behalf of the company 
shall disclose the nature of his interest at the 
meeting of the directors at which the contract or 
arrangement is determined on, if his interest then 
exists, or in any other case at the first meeting of 
the directors after the acquisition of his interest 
or the making of the contract or arrangement.” 
There is no such limitation in the sec- 
tion itself; but in connection with the 
disclosing of the director's interest, the 
clause ‘shall disclose the nature of his 
interest at the meeting of the directors 
at which the contract or arrangement is 
determined on,” no doubt refers only to 
contracts entered into at a meeting of the 
company, but the tirst portion of the sec- 
tion refers to contracts not only entered 
into by the company, but contracts entered 
into on bebalf of the company. Further 
we find at the end of this’ paragraph the 
words: ire, 


for the Com- 
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“or in any other case at the first meeting of the 
directors after the acquisition of his interest or the 
making of the contract or arrangement,” 

If the interpretation sought to be put 
upon it on behalf of the petitioners is 
correct then the words “or the making 
of the contract or arrangement” would be 
superfluous, Moreover, once it is admitted 
that the contracts referred to are contracts 
not only made by the company at a meet- 
ing of its directors, but contracts made on 
behalf of the company, it stands to reason 
that the same principle would be applicable 
to contracts entered into on behalf of the 
company, and these would not be entered 
into at a meeting of tke directors. Bo 
that the words “in any other case’ must 
refer not only to cases in which the 
interest of the director does not exist at 
the time of the meeting but must refer also 
to cases in which contracts were not made 
at a meeting of the directors. We think, 
therefore, that the plea of the petitioner as 
regards the interpretation of the section 
cannot be accepted and this being the only 
point raised in this Rule, the Rule must be 
discharged. 
Revision No. 826 cr 1937. 


This Rule was issued upon the Chief Pre- 
sidency Magistrate of Calcutta to show 
cause why the conviction of and the sen- 
tence passed on the petitioner should not 
‘be set aside. The conviction is one under 
5. 91-A (2), Companies Act (Act VII of 
1913) and the sentence is a fine of Rs. 20 
or in default one week's simple imprison- 


-ment. The case for the prosecution was that ` 


‘the accused ae managing director of the 
Kamala Book Depot Ltd entered into a 
contract or arrangement for the purchase of 
‘books worth Rs. 3-15-0 from Jogendra 
Publishing House, a firm in which the 
accused had an interest and which he did 
not disclose at the time he entered into 
the contract or at the next subsequent 
meeting. Secondly, that on or about July 
"23, 1936, as managing directcr he purchased 
books worth Rs 55 frcm Jogendra Publish- 
ing House without disclosing the fact that 
‘he was directly or indirectly interested 
in this publishing house and, therefore, 
committed an offence under the Companies 
Act 

The points urged in connection with this 
Rule are: (1) that in each case there was 
no proof of a contract; (2) that there was 
no poof that the petitioner was aware of 
any contract; (3) that at the first meeting 
‘alter these transacticns, notice was given 
by the petitioner of his interest in this 
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firm: and (4) that there was no express 
finding in the terms of s. 91-A. It has 
been definitely found that the accused, as 
managing director, had purchased books 
worth Rs 3-15-0 on one occasion and 
booke worth Rs. 55 on another occasion, 
from the Jogendra Publishing House after 
he had been appointed a managing director 
of the Kamala Bock Depot Ltd. on behalf 
of the company and, therefore, under the 
terms of s. 91-A, in so far as these transac- 
tions were concerned, he was bound to 
disclose his interest in this firm at the 
next meeting of the company. In view of 
the findings arrived at by the learned 
Magistrate, it cannot be said that he was 
unaware of these transactions, 

Then it is argued that these are not con- 
tracts or arrangements within the meaning 
of s. 91-A. There can be no doubt that 
these transactions or purchases were con- 
tracts. A reference is made to cl. (3) of 
the section to suggest that such contracts 
as these were never intended as they were 
too petty to be entered inthe register. But, 
such transactions are obviously covered by 
the proviso which provides that where a 
director is a director or member of any 
specified company or firm, a general notice 
shall, as regards any such transaction, be 
sufficient disclosure within the meaning of 
the section and it shall not be necessary to 
give any special notice regarding any 
particular transaction. Clearly, this proviso 
was intended to cover such cases as the 
present. There is, therefore, no substance 
in either of these grounds. The third 
ground is that in fact the petitioner did 
give notice at the first subsequent meeting. 
In support of this ground the learned 
Advocate for the petitioner has produced 
in this Court acopy of a letter addressed 
by the petitioner to the Ohairmanof the 
Board of directors of the Kamala Book 
Depot Ltd., dated October 3, 1936, and 
noted over the signature, B. O. Roy on 
October 6, 1936, as Chairman. We find 
that although this letter may have been 
included in one of the director's files of cur- 
respondence exhibited before the Magistrate, 
there is no reference to it in the Magis- 
trate’s judgment nor in the evidence of the 
witnesses. The finding on this point is 
that the petiticner’s connection with the 
firm was not disclosed in any meeting of 


tre directors The Magistrate states: 

“The prosecution has put in minutes of proceed- 
ings ofthe meeting of the directors of the Kamala 
Book Depot Ltd., showing absence of any minute 
stating that any disclosure has been made by the 
accused as managing director of Kamala Book 
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Depot Ltd. at the time of each of the transactions 
with the Jogendra Publishing House or at the next 
subseqbent meeting.” 

Further on the Magistrate says: 

“Tf the defence desire to argue that he did disclose 
informally to the directors outside the meetings, 
I consider the onus is shifted on to him to prove 
hie assertion which is within his special know- 
ledge.” 

The finding is, therefore, that such dis- 
closure was not proved. Even if proved, it 
would not have complied with the terms 
of the section. Had the letter referred to 
been produced at the time of the trial 
before the Magistrate or referred to in the 
evidence, we would have expected to find 
some reference toitin the judgment. Itis 
not referred to and, in itself, it does not 
prove that this disclosure was made at any 
meeting of the directors. The Chairman 
has merely signed it as noted. The trans- 
actions were in July; there were meetings 
on August 3, September 3, October 3, and 
on October 6. But apparently this was not 
referred to in the minutes of any of these 
meetings. 

Then as regards the absence of an 
express finding that these transactions are 
such transactions as are referred to in the 
section, the finding is that the transactions 
referred to were not disclosed at a meeting 
of the directors. It follows, therefore, that 
these transactions were treated throughout 
as contracts or arrangements within the 
meaning of the section. That fact does 
not appear to have been disputed at the 
time of the trial and itis obvious from the 


proviso in the section that it applies to, 


such transactions and that the law required 
that the petitioner's connection with the 
firm should be disclosed. There appears to 
be no substance in this point. The fact 
that the fine is only Rs. 20 shows ttat 
the Magistrate treated it as a more or less 
technical offence and this is what it appears 
to bave been in the present case. This 
Rule is accordingly discharged. 

i Revision No. 1031 cF 1937. 


In this case a Rule was issued on the 
Chief Presidency Magistrate to show cause 
why tbe conviction cf the petitioner under 
s. 91-A (2), Companies Act, and the sentence 
of fine of Rs. £0 should not be set aside on 
the same ground as in Revision Case No. 
1032 of 1937. The prosecuticn case is that 
the accused, a partner cf tke printing busi- 
ness known as Sripati Press, without dis- 
closing his interest in that business to the 
directors of the Kamale Bock Depot Ltd. 
- accepted large orders from that company. 
The charge is confined to the year 1934- 
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1935. The aceused was a director of the 
Kamala Book Depot Ltd. and as director he 
was bound to disclose the fact that he was 
entering into transactions with a firm in 
which he had an, interest., There is no 
dispute as to the facts of this case. But it 
is urged that the section does not refer to 
transactions of this kind and the same 
argument has been used as in the connected 
case, that the section only refers to trans- 
actions entered into by the directors at a 
meeting of the company. We see no reason 
to limit the provisions of the section to such 
transactions only. We think, therefore, that 
this Rule also must be discharged. 

Patterson, J.—I agree. 

D. Rule discharged. 





ALLAHABAD HIGH COURT 
Oriminal Miscellaneous Case No. 1 of 1938 
March 2, 1938 
IQBAL AHMAD AND HARRIES, JJ. 
EMPEROR—Prosroutor 

Versus i 
JAGANNATH PRASAD SWADHIN— 
OPpOs1TE PARTY 

Contempt of Courts Act (XII of 1926), es. 2 (9); 3—~ 
Acts of contempt also constituting offence of defama- 
tion -High Court, if has still jurisdiction to take 
proceedings under Act—Sentence— Person committing 
contempt endowed with excitable temper—If justifica- 
tion for mitigation. 

he words “is an offence punishable under the 
Penal Code™ in cl.(3) of s. 2, Contempt of Courts 
Act, are preceded by the words “such contempt.” 
This, shows that the clause is applicable only to 
cases in which the offence referred to in that clayse 
is punishable under the Penal Code, as. contempt. 
The offence of defamation is made punishable by 
the Penal Code, not as an offence of contempt of 
Court but as an offence of defamation. If, therefore, 
the acts alleged to constitute contempt also con- 
stitute an offence of defamation punishable under the 
Penal Code, the jurisdiction of the High Court to 
take proceedings under the Contempt of Courts Act, 
is not barred. Kaulashia v. Emperor (1), Jnanendra 
Prasad Bose v. Gopal Prasad Sen (2) and Bennet 
Coleman &Co, Lid. v.G.S Monga (3), relied on, Ziaul 
Hasan v. Aziz Ahmad (5), dissented from, 

It is imperative in the interest of ordered progress 
of society thatthe judicial independence of the pre- 
siding officers of the Courts below be maintained 
with a strong hand and scandalous attacks on those 
officers should not be allowed to pass unnoticed. It - 
is further imperative in the interest of the adminis- 
tration of justice that politics should be sternly kept 
out of the precincts of the Oourt and that the 
public must be madeto feel that the Courts are not 
amenable to political or execution influence. 

Where a person committing the contempt of Court 
is endowed with a somewhat excitable temper this 
fact constitutes a justification for mitigation of 
maximum sentence. 


The Government Advocate, for the Crown. 
Mr. G, Agarwala, for the Opposite Party. 
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Iqbal Ahmad, J—Jagannath Prasad 
Swadhin, opposite party, has appeared in 
this Court in r&sponse toa notice direct- 
ing him to appear bef.re this Court on 
March |, to show cause why he should 
not be punished for contempt of Court in 
respect of two applicatione, one of which 
was written and sent by him to the Judge, 
Small Cause Court, Cawnpore, and the other 
‘to the Munsif, Akbarpur,in connection with 
Civil Case No. 2059 of 1937 (Jagannath 
Prasad Swadhin v. Shamhoo Dayal). The 
opposite party was plaintiff in the suit 
referred to above and the suit was pending 
in the Court of the Small Cause Court 
Judge of Cawnpore. During the pendency 
of that suit, the opposite party sent an 
application by post to the address of the 
Small Cause Ocart Judge in the course of 
which he made inter alia the . following 
remarks : 

“wenn that you acted at the instigation of your 
reader who is in the habit of taking bribes. Just 
in the same manner all the officials of your Court 
including the Munsarim who occupies the posi- 
tion of authority, takes bribes...... You in order 
to encourage bribes unjustly dismissed my Suit 
No. 4881 of 1933 (Jagannath Prasad v. Gulzart 
Lal and others) and Suit No. 4466 of 1934 
(Jagannath Prasad v. Kallumal Udairam) and 
out of religious bias, grudge and malice, illegally 
awarded costs and ruined me. Similarly, in Suit 
No. 4109 of 1935 (Jagannath Prasad v. Jage- 
shwar and others) you out of your cleverness did 
not give any opportunity of summoning a witness 
of Dhanbad....and while I had gone away for 
an application to be written you even dismissed 
the above suit in the manner stated above. 

- Having had the experience of seeing justice 


«your attitude, I have absolutely no hope that you 
will do justice in the above case, in spite of the 
fact that the defendant is admitting my claim 
word by word..........You have taken steps to 
‘ruin me out of grudge and malice in spite of the 
fact that my case was substantiated from the facts 
on the records of the cases. The Judges of the 
High Court who feed themselves with public money 
-blindly and whose fat salaries have brought about 
the ruin of the country have considered your 
Judgments as correct out of your regard and to 
meet the obligations of friendship have dismissed 
the revisione without going through the records. I 
have lodged a complaint against this to the U. P. 
Congress Ministry on August 4, 1937, as under no 
Government any credit can be given to Judges 
like yourself, who ruin the public and briag dis- 
grace to the Government by killing justice. Justice 
is the foundation of every Government............No 
just-minded Court will do such mischief as you 
have done to ruinme. Your acts of injustice have 
compelled me not to file suits althcugh they can 
be proved in every detail.,.... ..Having no contidence 
in you, I am submitting my statement in writing 
along with this application.” 

A note is appended at the foot of this 
application the material portion of which 
is as follows: 

“You are annoyed a tme as lama congress-man, 


EMPEROR v Jagannata (ALL) 


111 


I will not attend the Court on the date of hearing 
unless you assure me of my being out of danger by 
sending me a verbatim copy of your order allowing 
this application, as you and your reader have 
several times attacked me with filthy language 
and which I do not wish to tolerate in future ..... 
In cass I do not receive any intimation fiom you 
till the date of hearing and in consequence I do 
not attend the Court, the responsibility of all that 
will lie on you and you will have no power to dis- 
miss my suit in default.” 

On receipt of this application, the learned 
Small Cause Court Judge on September 11, 
1937, submitted a report to the District 
Judge and annexed the application to that 
report. By his report, the learned Judge 
invited the District Judge to bring the 
matter to the notice of this Court for neces- 
sary action. The District Judge accord- 
ingly brought the matter to the notice of 
this Court. In his report the learned Small 
Cause Court Judge stated that he was not 
at all keen to try the case of the opposite 
party as it appeared that the opposite party 
apprehended that he will not have justice 
from his Court. The learned Judge, how- 
ever, pointed out that he had no power to 
transfer the case from his file and observed 
that the applicant should move the District 
Judge for the transfer of the case. The 
District Judge presumably in view of this 
observation contained in the report sub- 
mitted by the Small Cause Court Judge 
transferred the case to the file of the 
Munsif of Akbarpur. The learned Munsif 
dismissed the suit of the opposite party 
and then on October 1, 1937, the opposite 


A j icatio urport 
administered in the above cases and considering ae nf Se ena ta ones rt pe aa 


before the learned Munsif of Akbarpur. In 
the course of that application he made inter 


alia the following remarks: 

Ta When I went to affix my signature on 
the judgment, I saw that the Court had, by way 
of a precautionary measure and by way of malice 
and grudge, made some further notes below the 
judgment passed against me...... I, the petitioner 
plaintiff, was acquainted with the learned presiding 
Judge of the Court since the time he was an Addi-, 
tional Munsif and knew him to be a very clever 
person. A Court of law is just like a doctor and 
adopts a harsh and unjust mood towards a weak 
person...... During the pendency of the case, the 
Court maintained an attitude of malice and grudge 
which had arisen against my Vakil at the time of 
the displeasure of the Additional Munsif ....., the 
Court after reading the application which I, the 
petitioner plaintiff, made against the Judge of the 
Small Cause Oourt in the hope of justice being 
administered to me took part of the Court and 
knowingly passed the unlawful judgment at the 
expense of justice simply to harass the plaintif 
petitioner by injustice. This judgment can never 
be considered to be correct in any dream of the 
conception of law... .. ..... I make this application 
to the Court by way of review of judgment and at 
the same time give directions that in future such 
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mischiefs, based on injustice should be avoided 
even in dreams to cause harm ‘to any party who 
happens to be weak or whose Pleader may not be 
present, otherwise ‘this action of yours will have 
an unfavourable effect on the prestige of the Gov- 
ernment and justice and will prove detrimental 
to the cause of the country. Now the time is 
gone when the Court used to work havoc in the 
public by exercising almighty powers. If you 
fail to take into consideration this petition of 
mine, you should remember that I will picket the 
open Court, and if the matter is prolonged, I will 
also go on hunger-strike and will have no regard 
for a sentence of imprisonment petitioner 
will be compelled to wage a war against the 
Court, fought by no one in the world upto this time.” 
The opposite party has to-day filed a 
written statement in Hindi language and 
has read the same inopen Court and the 
written statement has been translated to 
us by the reader of ths Oourt. The 
opposite party is also represented by Coun- 
sel who in the course of his argument has 
raised a question of law which shall pre- 
sently be considered. The learned Counsel 
has further stated that his client tenders 
an apology end throws himself at the 
mercy of this Court. The written-state- 
ment also purports to contain an apology. 
We are, however, for the reasons to be pre- 
sently stated, unable to accept the apology. 
It is needless to observe that the two 
applications referred to above contain base- 
less, contemptuous and scandalous allega- 
tions against the presiding officers of two 
Courts and clearly amount to gross con- 
tempt of those Courts. Further the peti- 
tion presented before the learned Munsif 
of Akbarpur contains a deliberate threat 
to resort to what the opposite party char- 
acterizes as picketing and hunger strike. 
Again the remark contained in the applica- 
tion sent to the Small Cause Court Judge 
concerning the Judges of the High Court 
amounts to clear contempt of this Court. 
The groundless attacks made by the 
opposite party on the judicial conscience 
and independence of the presiding officers 
.of the two Courts were as unwarranted as 
they were uncalled for and we cannot but 
take serious notice of the same. It is 
. imperative in the interest of ordered pro- 
gress of society that the judicial indepen- 
dence of the presiding officers of the Courts 
below be maintained with a strong hand 
and scandalous attacks on those officers 
should not bs allowed to pass unnoticed. 
It is further imperative in the interest of 
the administration of justice that politics 
should be sternly kept out of the precincts 
of the Court and that the public must 
be made to feel that the Courts- are not 
amenable to political or executive influence. 
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These facts render it imperative that the 
opposite party must be dealt with accord- 
ing to law. Itis however contended by 
the learned Counsel for the opposite party 
that as the allegations contained in the 
two applications dmounted to the olence 
of defamation, which offence is punishable 
under s. 500, Penal Code, this Court is 
not competent to take proceedings for con- 
tempt of Court against the opposite party 
with respect tothose allegations. In sup- 
pert of this contention reliance is placed on 
el. (3) of s. 2, Contempt of Courts Act (Act 
XII of 1926). Clause (3) runs as follows ; 

“No High Court shall take cognizance of a con- 
tempt alleged to have been committed in respect 
of a Court subordinate to it where such contempt 
is an offence punishable under the Penal Code.” 

. The contention of the learned Counsel is 

that if the acts alleged to constitute con- 

tempt also constitute an offence punishable 

under the Penal Code, the jurisdiction į of 

this Court to take proceedings under the 

Act is barred. We are unable to agree 

with this. contention. Clause (3) of s. 2 has 

been judicially interpreted by the Patna 

High Court in Kaulashia v. Emperor (1) 

and Jnanendra.Prasad: Bose v. Gopal 

Prasad Sen (2). Ia both these cases it was 

held that tLe true. interpretation of the. 
clause is that where there is already a 

provision in the Penal Code for punishing 

a contempt of Court as a contempt of Court, 

the Contempt of Courts Act itself shall 

have no application. The learned Judges 

of the Patna High Court further. observed 

that cl. (3) does not mean that when the 

act which has constituted the contempt of ` 
Court also constitutes, an offence uhder 

the Penal Code, it may not be punished: 
under the Contempt of Courts Act. To the 

same effect is the decision of the Lahore 

High Court in Bennett Coleman £ Co., Lid. 

v. G. S. Monga (8). 

The interpretation put on cl. (3) of s. 2. 
by the Patna and the Lahore High Courts 
commended itself to the learned Judges of 
the Oaleutta High Court though they did 
not express a definite opinion on the point : 
vide Dharnidhar Singha v., Satish Chandra 
Givi (4). The words “is an offence punish- 
able under the Penal Code” in cl. (3) are - 


(1) 12 Pat. 1; 144 Ind. Cas. 351; AIR 1933 Pat 
142; (1933) Or. Cag. 313; 34 Cr. L J 770; Ind. Rul 
(1933) Pat. 231; 14 P L T 605. 

(2) 12 Pat. 172; 147 Ind. Cas, 1251; A I R 1933 Pat. 
204; 14 P L T77; 6 R P 4l4. ; 

(3) A IR 1936 Lah. 917; 165 Ind. Oas. 813; (1936) 
Cr. Cas. 1005; 38 Cr, L J73; 38 P L R 116659 R LG 
305; I L R (1937) Lah. 34. 

_ (4) A IR 1932 Cal. 705; 140 Ind. Oas. 110; 33 Or. 
L d 945; 36 O W N 645; Ind. Rul (1932) Cal.-699._ 


q . 
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. preceded by the words “such contempt.” 
This, in our judgment, shows that the 
clause is applicable only to cases in which 
the offence referred to in that clause is 
punishable under the Penal Code as con- 
tempt. Prior to the passing of the Con- 
tempt of Oourts Act, there was divergence 
of judicial opinion on the question as to 
whether the High Oourts of Judicature 
established by Letters Petent which are 
superior Courts of record have jurisdiction 
to take cognizance of and to punish con- 
tempt of Courts subordinate tothe High 
Courts and it was with a view to remove 
this conflict thatthe Contempt-of* Courts 
Act was passed. The Act now removes 


any doubt as tothe powers of High Oourts . 


of Judicature in regard to the protection of 
the Subordinate Courts from contempts. 
An act may amount to an offence .under 
the Penal Code and it may also amount to 
contempt of Court. In such case the-act 
will be punishable both under the Penal 
Code:and contempt of Court. The only 


execption to this rule that has been enacted - 
by ‘the Contempt of Oourts Act is that if- 


the act is punishable by the Penal. Oode as 
contempt of Court then that act cannot 
form the subject of contempt proceedings 
by the High Court. Section 228, Penal Code, 
provides for punishment of intentional insult 
or interruption to a public servant sitting in 
judicial proceeding. The section provides 


for punishment of contempt of Oourt and: 
the offence contemplated by that section: 
cannot therefore in view .of the provisions. 
of cl. (3) of s. 2, form the ‘subject.of pro-: 


ceedings for contempt by this Court. Simi- 


larly if there be anyother provision in the. 


Penal Code about the punishment of an 
offence as contempt of Court, then that 
offence cannot be made the subject of con- 
tempt proceedings by this Court. 

In the case before us the allegations and 
insinuations contained inthe two applica- 
tions did no doubt amount 10 the offence 
of defamation as defined by s, 499, Indian 
Penal Code. But the offence of de- 
famation is made punishable by the Code 
not as an offence of contempt of Court 
but as an offence of defamation. In the. 
case before us, it was no doubt open to. 
the judicial officers concerned to Ale, 
complaints for the offence of defamation. 
as against the opposite party. But the 
institution of such complaints would have 
. vindicated the cnaracter of those judicial 
officers in their individual and judicial 
capacity. The purpose nf contempt proceed- 
ings is, however, entirely different. The 
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object of such proceedings is to vindicate the 
dignity end honour of the Courts subordinate 
to this Court and this purpose could not 
have been served by the institution of 
complaints by the judicial officers. For 
the reasons given above we hold that 
cl. (3) of s. 2, Contempt of Courts Act, is no 
bar to the present proceedings. The view 
that we takedoes not appear to be in 
consonance with the devision of Sulaiman, 
C. J. Ziaul Hasan v. Aziz Ahmad (5). In 
that case his Lordship dismissed an appli- 
cation praying for proceedings to be taken 
for contempt of Court with the observation 
that: 

ths is clearly a defamatory statement against the 
presiding officer, which would be a criminal offence 
under the Penal Code and for which the officer 
concerned has a remedy by way of filing a com- 
plaint. I would not take cognizance of this offence 
as one falling under the Contempt of Oourts Act." 

It does not appear from the judgment of 
the learned Chief Justice whether he dismiss- 
ed the application on the ground that this 
Court had no jurisdiction to take proceed- 
ings for contempt when the subject of those 
proceedings amounts to the offence of 
defamation under the Penal Code, or whe- 
ther he, in the exercise of his discretion,. 
refused to initiate proceedings for contempt 
of Court. But, if the learned Ohief Justice 
took the view that this Court under the. 
circumstances has no jurisdiction, we, for 
the reasons already stated, respectfully. 
dissent from that view. Apart from this, 
as we have already observed, the remarks 
contained in the application sent to the, 
Small Cause Court. Judge concerning the 
Judges of this. Court clearly amounted to 
contempt of this Oourt, and, as such, we,. 
in any view of the matter, have jurisdic- 
tion to punish the opposite party in these 
proceedings. 

We now pass to a consideration of the 
written statement filed by the opposite 
party. It starts with the statement that 
the opposite party tenders an apology with, 
respect to his acts, but this apology is 
followed by along sermon in the course of 
which it is pointed out that corruption 
is prevalent in the Oourts below ona 
large scale and that the Honourable the 
Chief Justice, His Exeellency the Governor, 
the Hon'ble the Premier, and the Hon'ble 
Ministers are devising means to put an 
end to this evil. ‘Then the opposite party 
narrates the various forms of corruption 
that he alleges prevail in the Oourts 
below. It is then stated in the written 

5) Gt ] 50; 156 Ind. Oas. 542; AI R 
193 TBE 36 bs LJ 967; 8 RA 12 (1). 


114 
statement that .the opposite party is not 
only asupporler but the chief worker of 
the Congress and an advocate of “change 
in administration”. Itisthen pointed out 
that the realization of court fees for adminis- 
tering justice ard the decision of 100 or 
125 cases by Small Cause Court Judges in 
4 or 5 hours results in denial 
of justice. The law of limitation 
is stigmatized as law based on dis- 
honest principles. Further, it is stated 
that itis the duty of this Court to go 
into facts in revision. In the written 
statement it is again asserted that the 
presiding officers concerned are mere 
puppets in the hands of their staff and 
do not administer justice. 

This written statement far from contain- 
ing a genuine apology reiterates to some 
extent the charges contained in the two 
applications. We cannot treat the written 
statement as a genuine apology as the oppo- 
site party even now does not admit his 
guilt and does not unconditionally throw 
himself at the mercy of the Court. Further, 
we shall be failing in our duty to uphold 
the legitimate dignity ofthe Courts below 
if, in acase like the present, which isa 
glaring example of gross contempt of the 
Subordinate Courts, we are to accept this 
apology. We have, therefore, unhesitatingly 
come to the conclusion that the opposite 
party must be committed to civil prison 
for contempt of Court. In our judgment, 
the proper sentence to pass in such a 
case is the maximum sentence allowed by 
law, viz., sentence of imprisonment for six 
months. But having seen the opposite 
party we are inclined to the view that 
he is endowed with a somewhat excitable 
temper and this fact in our judgment 
constitutes a justification for mitigation of 
sentence. Accordingly we direct that 
Jagannath Prasad Swadin be committed to 
civil prison for a period of three months. 
The imprisonment will be simple. 

8. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Suit No. 1138 of 1934 
July 2, 1937. 
LorT-WILLIAMS, J. 
Srimati CHANDRAM ANI DEBI— 
PLAINTIFF 
versus 
CHANDANMULL INDRAKUMAR— 
DEFENDANT 
Co-sharer ~Co-sharers having lease-hold right in 
colliery—Sub-lease granted—Demise not joint— 
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Recital that certain amount was tobe paid as 
royalty toeach co-sharer according to his share— 
Payment made separately to each, co-sharer—Default 
—Suit by one co-sharer alone to recover his share in 
royalty, if maintainable. 

Plaintiff along with other co-sharers had undivid- 
ed share in certain léase-hold rights in a colliery. 
They granted a sub-lease of thecolliery. Thedemise 
was not joint. The indenture was made between 
the parties of the first part collectively called the 
lessors. It recited the shares owned by the co-sharers 
separately and thata certain amount was to be paid 
to them according to their respective shares aud 
firally it witnessed that each of the co-sharer 
respectively granted, transferred and demised unto 
the sub-lessee their respective right, title and in- 
terest. The sub-lessee paid fora certain time sepa- 
rately to each co-sharer his share in royalty but 
subsequently he failed to pay. One of the co-sharers 
thereupon brought a suit to recover hisghare alone 
joining the other co-sharers as defendants : 

Held, that apartfrom the contents of the demise, 
the dealing between the parties i. e., the regular 
payment by sub-lessee to the plaintif co-sharer of 
his share separately was sufficient evidence to imply 
an agreement that each co-sharer should be paid 
his separate share of the royalty and, therefore 
plaintiff co-sharer could alone sue for the rocovery 
of his share of royalty. Baraboni Coal Concern Ltd. 
v. Gokulananda (1) and Norendra Nath v. Atul 
Chandra (2), distinguished, Pramada Nath Roy v. 
Ramani Kanta Roy (3), relied on. 


Mr. P. N. Chatterjee, for the Plaintiff. 

Mr. I. P. Mukherjee, for the Defendant. 

Judgment.—Under a _ pottah dated 
about September 7, 1900, granted by Raja 
Bonowarilal Sinha of Nawagarh, one Kedar 
Krishna Banerji, since deceased, became 
entitled to an undivided two-thirds share of 
and in the leasehold rights in respect of 
colliery known. as the Sonardih’ Coal 
Fields, and one Kshiti Bhusan Mukherjee, 
since deceased, became entitled to thé 
remaining one-third share. The plaintiff 
is the widow of Kedar Krishna Banerji, and 
he left a son, an only son, Shambhu Das 
Banerji, since deceased. Shambhu Das 
Banerji inherited the two-thirds share 
belonging to his father but during his 
lifetime he disposed of half of his inherit- 
ance by a deed in favour of the defend- 
ant Rai Jatindra Nath Mukherjee Baha- 
dur. On Shambhu Das Banerji's death: 
some time in 1927 his mother became the 
sole heiress and legatee under a will 
executed by him whereby he appointed 
her executrix. The plaintiff has thus be- 
come the owner of an undivided one-third 
share in the leasehold rights in respect 
of the said colliery. Kesbiti Bhusan Mu- 
kkerjee died in 1909 leaving a will whereby 
his sone, the defendants Sudanshu Bhusan 
Mukterjee and Sitanshu Bhusan Mukher- 
jee, became owners of the undivided one- 
third share that belonged to their father. 
Various sub-jeases were granted by the origi- 
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nal holders, and ultimately under asub-lease 
dated 1919, the Baraboni Coal Concern Ltd. 
became sub lessees in respect of the 
Sonardih Coal Fields. 

By virtue of certain transactions to which 
I need not referin detail, the defendants, 
Messrs. Chandanmull Indrakumar, became 

- holders under that sub-lease. These defen- 
dants duly paid separately to the plaintiff 
her one third share of the royalties reserved 
under the sub-lease up to the end of 1932, 
but since that date they have failed 
and neglected to do so on various grounds, 
but especially, on a plea of financial diffi- 
culties and the allegation thatthe colliery 
had become waterlogged and useless. 
The plaintiff through her Counsel has 
urged that these facts show that there 
was an implied agreement- between the 
parties that the plaintiff's share should be 
paid to her separately from time to time 
when it became due, and I have allowed 
. an; amendment tobe made in the plaint 
setting up this implied argeement. In 
September 1932 the plaintiff filed a suit 
against the firm of Chandanmull Indrakumar 

and others for the recovery of Rs, 1,757-8-0 
for her one-third share of the minimum 
royalty payable from January 1931 to July 

1932 with interest at 12 percent. per annum 


and the defendant firm didnot contest the ` 


suit but paid the full amount of the claim 
and also her one-third share of the minimum 
royalty:due up to the end of December 
1932, ‚The plaintiff relies-upon these facts 
also in proof ofthe implied | agreement 
that she has alleged. On thé-z¢ontrary, 
this defendant firm -in their written state- 
ment say that they have never pleaded 
financial difficulties as tue reason for refus- 
ing to pay the plaintiff's claim, and that 
“they had no knowledge of the decree to 
which I have just referred and for that 
reason did not take any steps to get it set 
aside, in the result they had to pay the 
claim, when, as they allege, the plaintiff 
maliciously executed the decree. 

Since December 1932 the defendant firm 
has failed and neglected to pay the plain- 
tiff her share of the minimum royalty, or 
to supply her, in each year under the cove- 
nants in the sub-lease for her domestic 
consumption, with one wagon containing not 
less than 18 tons of coke, and sne aileges 
that she has had to pay road and other 
cesses and taxes which tue defendant firm 
` covenanted to pay under the sub-lease She 

now claims a decree for a sum of 

Rs. 1,:97-7-2 for the said royalty, cesses, 
. interest and coke. 
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defendants, Rai Jatindra Nath Mukherjee 
Bahadur, Sudhansu Bhusan Mookerjee and 
Sitansu Bhushan Mookerjee, -because they 
are her co-sharers in respect of the leage” 
hold premises, but she claims no relief 
against them. The defendant firm's origi- 
nal written statement consisted mainly of 
a denial of many statements set out in the 
plaint, and of some kind of vague sugges- 
tion that ithad never got possession of the 
coalfields in their entirety. Subsequently, 
however, leave was given to amend the 
written statement by adding an allegation 
that there was no privity of contract bet- 
ween the plaintiff and the defendant 
company, and that the plaintiff being a 
joint-lessor had no right to sue alone for 
recovery of her one-third share. In effect, 
the latter point has been the only issue 
argued by learned Counsel appearing for 
the defendant company. He relies mainly 
upon a statement made in the judgment in 
Baraboni Coal Concern Ltd. v. Gokulananda 
(1),-at p. 39%. That was a casein which 
four shebaits of a deity had executed a 
mining lease of the idol's interest in a 
mauza, and it was held that one of them 
could not maintain, with or without the 
consent of the others, a suit against the 
lessee for a fourth share in the royalties 
reserved, and that the suit was not made 
regular by the plaintiff joining the other 
shebaits as defendants. The facts of that 
case are clearly distinguishable from the 
facts in the present case, because the pro- 
perty in that case belonged to the deity; 
the respondents were merely interested in 
it as shebaits, and his Lordship, Lord 


` Alness, stated that: 


“It is prima facie difficult to see how one of them 
can competently sue for his share in the idol’s in~ 
terest. The terms of the lease would seem to for- 
bid that course. They afford no warrant for 
splitting up the property of the family deity in 
tiie menner in which the first respondent essayed 
to do.” 

But he went on to say that the leasa 
disclosed a joint demise or contract: 

“That being so, no one of the four lessors, with 
or without the consentof his co-lessors, could sue 
foran aliquot part ofthe whole. The suit must 
be for the whole of the interest demised, else it 
would fail. This is not the case, which is familiar, 
where one joint contractor has invited his co- - 
contractors to join with himin a suit, where they 
have refused to do so, and where accordingly he 
joins themas pro forma defendants. In that case, 


(1) 61 I A 35; 147 Ind. Cas, 884; A IR 19381 PO 
58; 61 C 313; 6RP O85; 11 O WN 225;39 L W 
291; 38 © W N 325; (1934) A L J 295; 36 Bom. L 
R 390; 66M L J 399; (1934) M W N 300; 18k D 
112; 590 L J 257 ŒP 0). 
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differing from this case, the claim made is for the 
entire amount ofthe joint interest.” 

„Similarly, in Norendra Nath v. Atul 
Chandra (2', in a similar suit by shebaits, 
the Court agreed with the observations of 
the Subordinate Judge that 

“the shebaits were not co-sharera but co-worshippers, 
and that any family arrangement which they might 
arrive at amongst themselves would not entitle them 
to treatthe debutter property as personal property 


and sue personally for their share of therent payable 
tothe idol.” 


That case also is obviously distinguish- 
able from the present case. But, in my 
opinion, the demise in the present case was 
‘not joint in the sense mentioned by Lord 
Alness. The indenture is made between the 
parties of the first part, collectively called 
the lessors. It recites the original pottah 
under which Kshiti Bhusan Mookerjee and 
Kedar Krishna Banerjee became entitled 
to an undivided one-third and an undivided 
two-third share respectively. Further, it 
recites that a sum of Rs. 9,000 as salami 
was paid to them according to their res- 
pective shares, and finally- the indenture 
witnesseth that the lessors do and each of 
them doth respectively grant, transfer and 
demise unto the Barboni Company their 
respective right, title and interest of, in and 
to all and singular the underground coal 
mining and relative surface and other rights, 
liberties, licenses, privileges, benefits, pro- 
perty and premises granted and conferred 
by the said pottah. It is true that the 
covenants refer only to the lessors, but that 
is because the original reference to the 
co-sharers is collectively as lessors. In my 
opinion, it -does not alter the effect of the 
demise, which is made separately by each of 
the co-sharers in respect of their respective 
shares. 

Apart from this consideration, in my 
opinion, the course of dealing between the 
parties, namely the regular payment of a 
one-third share by the defendant company 
. to the plaintiff is sufficient evidence of the 
agreement alleged by the plaintiff in the 
amended paragraph of her plaint. In. such 
circumstances, the plaintiff has a right to 
sue separately for her share, Any autho- 
rity which is required for this opinion may 
be found in the judgment of Sir Arthur 
Wilson in Pramada Nath Roy v. Ramani 
Kanta Roy (3), where at page 3414 he says: 


“The evidence of the alleged agreement consisted 
of certain decrees, which seemed to .show that the 


P 27 C LJ 605; 41 Ind. Cas, 837; A I R 1918 Oal. 
a 350 331; 351.473; 120 WN 249;70L J 139 
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shares of the rent had been from time to time 
separately recovered. It has long been held in 
Bengal that agreement, either expressly proved or 
implied by the conduct of the parties, may estab- 
lish the right to sue separately for the shares of 
rent receivable by the separate shareholders; and 
their Lordships have no inclination to question that 
course of rulings" 

Learned Counsel for the defendant com- 
pany has argued against this, that the same 
peint was dealt with by their Lordships 
in the Barboni Coal Concern case (1) to 
which I have referred at p. 39* of the report 
(61 I A) and in which they rejected 
such a contention made on behalf of the 
plaintiff, because it sinned against the 
familiar principle affirmed in North 
Eastern Ry. Co. v. Hastings (4), “ihat where 
the words in a deed are clear, as they are in 
this case, the subsequent conduct of parties 
is an irrelevant consideration.” It will be 
noticed, however, that their Lordships 
primarily rejected the contention because 
the facts in that case did not support it. 
With regard to the other reason, the words 
in the deed in the present case are not 
inconsistent with the implied agreement 
alleged by the plaintiff. For these reasons, 
there -must be judgment for the plaintiff 
with costs. 

8. Suit decreed. 

(4) (1900) A O 260; 69 LJ Ch. 516; 62 L T 429; 16 
TLR 325. 


*Page of 61 I, A.—[Hd.] 





LAHORE HIGH COURT `~.. 
Criminal Appeal No. 708 óf 1937 ~. 
s October 7, 1937 ` j 
i COLDSTREAM, J. f 
JAHAN KHAN—AGCOUSED— APPELLANT 
versus 


EMPEROR— COMPLAINANT 

Criminal Procedure Code (Act V of 1898), ss. 476, 
476-A — Application for making complaint under 
3.476 dismissed for default — No steps to set aside 
dismissal—Superior Court, if can entertain another 
application and make complaint — “Rejection” .in 
3.476-A, whether includes rejection on default—Action 
under s. 476, if should be taken before close or within 
any particular time after termination of proceedings 
where alleged perjury is committed. ; 

An application to a Court to make a complaint 
under s. 476, Criminal Procedure Code, was dismissed 
for default. The applicant neither asked the Court 
to set aside the ex parte order, nor to restore his 
application, nor went in appeal to the District Judge 
under s. 476, Instead of doing so he put in 
an application before the “District Judge. This 
application was not within limitation for an appeal, 
Notwithstanding the fact that the lower Court's 
order of dismissal was still in foree the District 
Judge accepted the application and made acom- 
plaint : 

Held, that the order of the District Judge was 
without jurisdiction, Under the provisions of 
8. 476-A, he could take action only if the lower Court 
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had neither made a complaint itself nor Tejected an 
application for the making of one. The District 
Judga entertained this application on the ground 
that the dismissal in® default was not a rejection of 
the application. He was not Concerned with the 
reasons for which the application was dismissed (so 
long asthe procedure was regular) and had it been 
the intention of the legislation that ‘rejection’ in 
8. 47&A should not include rejection on the ground 
that the complainant did not appear to prosecute the 
application as he ought to have done, it would pre- 
sumably have made this clear. 

` Obtter.—While, no doubt, a Court may properly 
hesitate to make a complaint on an application which 


is presented long after proceedings have ended and’ 


which is obviously not prompted by any other motive 
than personal grudge, there is nothing in the statute 
warranting the proposition that action under s. 476 
is only to be taken before the close of the proceedings 
in which the perjury is alleged to have been com- 
mitted, or in strict continuation of them, or within 
any particular time after their termination, Nor is 
there justification for the view that only applications 
prompted by high motives are to be entertained, 


Or. A. from an order of the District Judge, 
Attock at Campbellpur, dated March 3, 1937. 
. Mr. Mukand Lal Puri, for the Appellant. 

Mr. L. M. Dutta, for the Complainant. 

Judgment.—On July 5, 1934, a mutation 
was sanctioned in the land revenue records 
of Nakka Kahut, a village in Attock District, 
recording a partition of land between Nawab 
Khan and his brother Fateh Khan. The Naib 
Tehsildar’s order stated that the parties 
had been identified by the Lambardar Jahan 
Khan. On December 16, 1935, Muhammad 
Yar, son of Fateh Khan, filed a suit againat 
Nawab Khan and Fateh Khan for a decla- 
ration that the private partition between 
Nawab Khan and Fateh Khan was not 
binding on him. The parties had agreed 
that they would be bound by an oath taken 
by Jahan Khan, the lambardar. Jahan 
Khan on February 19, 1936, stated in Court 
on oath that hehad uot appeared in any 
mutation proceedings between the Parties 
before the Naib-Tahsildar and Patwari. On 
this statement the suit was at once decreed, 
the Sub-Judge recording at the same time 
that Nawab Khan confessed judgment after 
the oath was taken. 

Nearly three months after the decree, 
on May 8, 1936, Nawab Khan put in an 
application in the Subordinate J udge’s 
Court asking the Court to make a com- 

plaint of. perjury against J ahan Khan in 
exercise of its powers under s. 476, Crimi- 
nal Procedure Ocde, This application was dis- 
missed in default on August 18, 1936, Nawab 
Khan took no steps to have this order of 
dismissal reversed as he could have done 
either by asking the Gourt to set aside its 
€x parte order and restore his application, 
or by appeal to the superior Court -under 
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8. 476 of the Code. Instead of doing so 
Nawab Khan on October 1, 1936. put in 


an application before the District Judge. 
This application, it is to be noticed, was 
hot within limitation for an appeal against 
the Subordinate Judge’s order. Notwith- 
Standing the fact that the lower Court's 
order of dismissal was still in force the 
District Judge accepted the application and 
made a complaint. Against this order of 
the District Judge, Jahan Khan has submit- 
ted the present appeal. As notice was 
issued by the Court to Nawab Khan, I 
have allowed ths latter’s Counsel to address 
the Court opposing the appeal. The Orown 
does not oppose it. 
. Itis contended by the appellant's Coun- 
sel that the District Judge's order must 
be set aside, firstly, because the applica- 
tion to him was belated, being made nearly 
eight months after the termination of the 
proceedings to which it related, secondly’, 
because it was not made in good faith 
but to vent spite, thirdly, because the 
District Judge acted without jurisdiction 
under s. 476-A as the lower Gourt had re- 
jected an application for the making of 
the complaint, and fourthly, because the 
prosecution could not possibly in this case 
be successful. The District Judge's order 
was not an appellate order and it is not 
disputed that an appeal lies against it. 
While, no doubt, a Court may properly 
hesitate to make a complaint on an ap- 
plication which is presented long after 
proceedings have ended and which is 
obviously not prompted by any other 
motive than personal grudge, as ig pre- 
sumably the case here, I can see nothing 
in statute (and I say it with great res- 
pect tothe learned Judges who have ex- 
pressed a different view) warranting the 
proposition that action under s. 476 is only 
to be taken before the close of the pro- 
ceedingsin which the perjury is alleged 
to have been committed, or in strict con~ 
tinuation of them, or within any particular 
time after their termination. Nor is there 
justification for the view that only applica- 
tions prompted by high motives are to be 
entertained. In the present case there is 
no necessity, however, to discuss this aspect 
cf the case, or the argument that the 


‘complaint should not have been made in 
‘a Gase which was most likely to fail, for, 


in my opinion, the order of the District 
Judge was without jurisdiction. Under 


the provisions of s. 476 A, he could take 


action only if thelower Court had neither 
made: complaint itself nor rejected an 
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application forthe making of one. The 
learned District Judge has entertained this 
application on the ground that the dismis- 
sal of Nawab Khan's application on August 


18, 1936, in default was not a rejection’ 


of the application. In my opinion, he 
was wrong to entertain it. He was not 
concerned with the reasons for which the 
application was dismissed (so long as the 
procedure was regular) and had it'been the 
intention of the legislation that ‘rejection’ 
ing. 476-A should not include rejection on 
the ground that the complainant did not 
appear to prosecute the application as he 
ought tohave dene, it would presumably 
have made this clear. 

I accept the appeal, set aside the order 
appealed against and dismiss the applica- 
tion by Nawab. 


D. Appeal allowed. 


_ ALLAHABAD HIGH COURT 
First Civil Appeal No. 444 of 1933 
January 10, 1938 
Brunner AND Ganaa Nata, JJ. 
GOPAL DAS— DEFENDANT—ÀPPELLANT 
versus 
JAGANNATH PRASAD AND ANOTARB 
—-PLAINTIFFS AND ANOTHER—— DEFENDANTS 


| — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 75, 
0. XXVI, rr. 1, 8—Conditions and limitation in 
r. Land, 8(a) (b) not existing—Consent of parties 
—Evidence recorded by Commissioner—Admissibili- 
ty—Opinion of Commissioner, whether admissible in 
evidence—Parties agreeing to appoint Commissioner 
for particular purpose—S. 75 and O. XXVI, if 
apply—Copyright—Infringement—Minute scrutiny of 
similarities and dissimilarities involved—Case should 
be iried with aid of experts—Ideas, if protected by 
laws of copyright—Distinction between copyright and 
patent—Person compiling book with great labour— 
Other person instead of searching into common 
sources adopting former's arrangement and subject- 
matter—Copyright, if infringed— Addition of addi- 
tional information, tf makes any difference—Copy- 
right Act (English) (1911) (1 & 2 Geo. V, Ch. 46), 3. 7 
—Copyright owner, if can recover infringing copies 
unsold and actual price of copies sold. 

With the consent of the parties, the evidence of 
& person in cases where the conditions and limita- 
tions laid down in r.1 or cls. (a) and (b) of r.8 
of O. XXVI, Civil Procedure Code, do not exist, 
may be admissible in evidence. In the case of con- 
sent of the parties, it would not be necessary that 
the conditions and limitations prescribed in r. 1 of 
O. XXVI should exist. Section 75 and O. XXVI, 
deal with cases in which a Commissioner is ap- 
pointed either by the Court suo motu or on the 
application by either party. These Rules do not 
apply to the cases in which the parties consent or 
agree to the appointment of a Commissioner for any 
particular purpose. The evidence recorded by the 
Commissioner is, therefore, admissible in evidence. 
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As regards the report of the Commissioner about 
his opinion, it is no evidence, 

In a case of alleged infringement of copyright 
which involves minute scrutiny* of alleged similari- 
ties and: dissimilarities and extensive and lengthy 
comparison, it is not only proper but essential that 
the case should be tried with the aid of experte 
who might be appointed Commissioners to investi- 
gate and- report similarities, Sita Nath Basak v. 
Mohini Mohan Singh (1), relied on. 

The laws of copyright do not protect ideas, but 
they deal with the particular expression of the 
ideas The protection of ideas falls not within the 
laws as to copyright, but within the patent laws, 
Unlike the owner of a copyright, a patentee has the. 
sole right to use his invention within certain 
limits, and if anybody uses that patent, although he 
has made independent investigations, he infringes 
the patent. But in the case of copyright that is not 
so, It is always possible to arrive atthe same re- 
sult from independent sources, and the fact that the 
defendant produces something like the plaintiff's 
earlier work does not necessarily create an infringe- 
ment; it must be shown that the defendant has 
derived his work from the plaintiffs’. Macmillan & 
Co. Ltd v. Cooper (2), applied 

The compiler of a work in which absolute origi- 
nality is of necessity excluded is entitled, without 


“exposing himself to a charge of piracy, to make use 


of preceding works upon the subject, where he 
bestows such mental labour upon what he has taken, 
and subjects it to such revision and correction as to 
produce an original result. Spiers v. Brown (3), 
Reade v. Lacy (4) and Hotten v. Arthur (5), referred 
to, 


No man is entitled to avail himself of the pre- 
vious labours of another for the purpose of convey- 
ing to the public the same information, although he 
may append additional information to that already 
published. Where the plaintiffs have compiled their 

ook with considerable labour from various sources 
and digested and arranged the matter taken by 
them from other authors and the defendant instead 
of taking the pains of searching into all the com- 
mon sources and obtaining his subject-matter from 
them availed himself of the labour of the plaintiffs 
and adopted their arrangement and subject-matter 
such a use by the defendant of the plaintiffs’ book 
cannot be regarded as legitimate. Jarrold v. Houls- 
ton (6), referred to. 

Under the statutory provision of s. 7, Copyright 
Act, all infringing copies of any work in which 
copyright subsists, or of any substantial part there- 
of, become the property of the owner of the copy- 
right. He has, therefore, a right to recover the 
possession of the infringing copies unsold and the 
price of the copies sold. The infringing copies 
which have been sold being regarded as the prop- 
erty of the owner he is entitled to the money for 
which they were actually sold, 


F.O. A. from the decision of the District 
Judge, Bendres, dated August 22, 1933. 

Messrs. P. L. Banerji, M. He Faruqi, 
Govind Das and G. S. Pathak, for the Ap 
pellant. ; 

Messrs. S. K. Dar, V. D. Bhargava an 
J. P. Bhargava, for the Respondents, 


Ganga Nath, J.—This is defendant 
No, ls appeal and arises out of a suit 
brought against him and defendant No. 2 
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Sudarshan Lal, respondent, by the plain- 
tiffs respondents for damages, reco 
very of infringifg copies and an injune- 
tion to restrain the defendants from in- 
fringing the plaintiffs’ copyright. The 
Plaintiffs are the printers and publishers 
of a book, Ex. 1, entitled: “Sachitra Bara 
Kok Shastra". It was printed for the first 
time in 1928 and has run into four editions 
since. Defendant No.1 printed and pub- 
lished Ex. 2, called “Asli Sachitra Kok 
Shastra” in 1930. Defendant No. 2 is said 
to be the author of it. The plaintiffs’ case 
is that Ex.” 2is a colourable imitation of 
their book Ex. 1 and has infringed the 
plaintiffs’ copyright in Es. 1. The defen- 
dants admitted the plaintiffs’ copyright in 
Ex. 1, but not in the passages and ideas 
which they (plaintiffs) had borrowed from 
previous works. They contended that they 
had not infringed the plaintiffs’ copyright. 
The trial Oourt found that the plaintiffs’ 
copyright in Hx. 1 was infringed by the 
defendants, and it awarded damages and 
special costs under s. 35-A and ordered 
delivery of infringing copies. It also issued 
an Injunction restraining the defendants 
from infringing the plaintiffs’ copyright. 
Defendant No.1 has come here in appeal. 
Issues were framed on May 11, 1932. 
On June 8, 1932, an application was made 
by the plaintiffs for the appointment of a 
Commissioner to submit a report expressing 
his opinion on the matter in Issue No. 1, 
which was as follows: “Is the publica- 
tion of Ex. 2 an infringement of the plain- 
tiffs’ copyright in Ex. 1?” The Commis- 
sioner was required to examine snd com- 
pare the two books and record the neces- 
sary evidence and hear the parties. On 
the same day Pandit Ranga Nath Sharma, 
who was nominated by both the parties, 
was appointed Commissioner by the Court. 
An objection has been taken to the legality 
of the appointment of the Commissioner on 
behalf of the appellant. As stated above 
the Commissioner was appointed with the 
consent of the defendant, and consequently 
it does not lie in his mouth to object to 
the appointment after the Commissioner 
has submitted his report which has gone 
against him. In a case like this, which 
involves minute scrutiny of alleged 
similarities and dissimilarities and 
extensive and lengthy comparison, it is 
not only proper but essential that the 
case shouid be tried with the aid of ex- 
perts who might be appointed Gommis- 
sioners to investigate and report simila- 
tities. In Sita Nath Basak v. Mohini 
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Mohan Singh (1), in a similar case it was 
observed: f 

“Apart from this, we are of opinion that in this 
class of cases, the Court should be reluctant to sit 
as experts and to decide the question of infringe- 
ment of copyright without the aid of expert evi- 
dence,” i 

As would appear from the application of 
the plaintiffs for appointing the Commis- 
sioner, the Commissioner was to examine 
and compare the two books, record the 
necessary evidence which the _ Parties 
wished to produce and to submit his report 
as to his opinion on the matter in issue 
No.1. It may be stated at once here that 
the opinion of the Commissioner is no evi- 
dence. The Oommissioner did not give 
evidence on oath and we have not consi- 
dered and acted on it. As regards the 
recording of evidence, there was no illega- 
lity or irregularity. Section 75, Civil Pro- 
cedure Code, provides : 

“Subject to such conditions and limitations, as 
may be prescribed, the Oourt may issue a commission 
to examine any person ..” eo 

The conditions and limitations referred 
toins.75 are prescribed by O. XXVI, r, 1. 
Order XXVI r. 1, lays down: 

“Any Court may, in any suit, issue a commission 
for the examination on interrogatories or other- 
wise of any peison resident within the local limits 
of its jurisdiction who is exempted under this Uode 
from attending the Uourt or who is from sickness or 
infirmity unable to attend it.” 

Rule ë lays down: È 

“Evidence taken under a commission shall not be 
read as evidence in the suit, withont the consent 
of the party against whom the same is offered, 
unless (a) the person who gave the evidence is 
beyond the jurisdiction of the Oourt or dead or 
unable from sickness or infirmity to attend to be 
personally examined, or exempted from personal 
appearance in Court, or is a civilor military officer 
of the Government who cannot, in the opinion of 
the Oourt, attend without detriment to the public 
service, or (b) the Court in its discretion dispenses 
with the proof of any of the circumstances men- 
tioned in cl. (a), and authorizes the evidence of 
any person being read as evidence in the suit, not- 
withstanding proof that the cause for taking such 
evidence by Sommissioner has ceased at the time of 
yeading the same.” 

It will appear from this Tule that with 
the consent of the parties, the evidence of a 
person in cases where the conditions and 
limitations laid down in r. 1 or els. (a) and 
(b) do not exist, may be admissible in evi- 
dence. In the ease of consent of the par- 
ties, it would not be necessary that the 
conditions and limitations prescribed in 
r. 1 of O. XXVI should exist. In this case 
as stated above, the Commissioner was 
appointed to record evidence which the 
parties wished to produce before him, with 


(1) ATR 1924 Oal. 595; 81 Ind, Oas. 754,39 OL J 
134. 
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the consent of the parties. Oonsequently 
there was no bar to the appointment of the 
Commissioner to record the evidence which 


the parties wished to produce before him- 


and to its admissibility. It may also be 
mentioned here thats. 75 andO. XXVI, 
deal with. cases in, which a Commissioner is 
appointed either by the Courtsuo motu or 
on the application by either party. These 
Rules donot apply to the cases in which the 
parties consent or agree to the appointment 
of a Commissioner for any particular pur- 
pose. The evidence recorded by the Oom- 
possioner is, therefore, admissible in evi- 
dence. As regards the report of the Com- 
missioner about his opinion, we have already 
stated that it isno evidence and we have 
not taken it into consideration. We have 
ourselves compared and examined the alleg- 
ed similarities and dissimilarities in the two 
books (Exs. 1 and 2) and arrived at our own 
conclusions quite independently of the 
Commissioner's report. 

The learned Counsel for the appellant 
has complained that the defendants were 
not allowed to produce further evidence in 
the case before the Court. Ashas been 
stated above, the Commissioner was appcint- 
ed on the understanding that the parties 
shall produce all the necessary evidence re- 
lating toissue No.1 before him. The de- 
fendants did not take any objection to the 
plaintiff's application. On the other hand 
the Commissioner who was appointed had 
been nominated by both the parties and 
the defendants themselves produced before 
him such evidence as they wished to pro- 
duce. All this shows that the defendants 
did agree to produce the evidence before 
the Commissioner as they did. Consequent- 
ly there was no occasion for the defendants 
to produce any further evidence before the 
Court. Onthe submission of the report 
bythe Commissioner, the defendants applied 
at first for the appointment of another Com- 
missioner, which application was rightly 
rejected. In that application they made no 
mention of their producing any further evi- 
dence. After this application of theirs was 
rejected, they made another application for 
producing further evidence, which was 
rightly rejected as they had no right to 
produce any further evidence, having pro- 
duced all the evidence that they wished to 
before the Commissioner. The defendants 
then applied tosummon the Commissioner 
for his examination. They gave no reason 
for their summoning the Commissioner. 
Their application was rejected, and -sub- 
sequently on the date of the hearing they 
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putin another application giving reasons 
for their summoning the Commissioner. The 
reasons were not considered sufficient by 
the trial Court, and the application was 
rejected. The matters to elucidate which 
they wanted to summon the Commissioner 
were more or less points of law, and as 
the lower Court rightly observed, they were 
matters for arguments and not for evi- 
dence. 

There is a great deal of similarity in both 
the books. The defendant attributes the 
similarity to common sources from which 
both the books have been compiled and 
common ideas dealt within them. It has 
been urged on behalf of the defendants 
that there can be no copyright in ideas, 
and the defendants are right in this. The 
laws of copyright do not protect ideas, but 
they deal with the particular expression of 
the ideas. The protection of ideas falls not 
within the laws as to copyright, but within 
the patent laws. Unlike the owner of a 
copyright, a patentee has the sole right 
to use hisinvention within certain limits, 
and if anybody uses that patent, although 
he has made independent investigations, he 
infringes the patent. But in the case of 
copyright that is not so. [tis always pos- 
sible to arrive at the same result from 
independent sources, and the fact that the 
defendant produces something like the 
plaintiff's earlier work does not necessaily 
create an infringement: it must be shown 
that the defendant has derived his work 
from the plaintiffs. As Lord Atkinson 
pointed out in Macmillan & Co. Ltd. v. 
Cooper (2), the moral basis upon which the 
protective provisions of the Copyright Act of 
1911 rests is the Eighth Commandment : 
“Thou shalt not steal.” 

Out of 360 pages of the defendant’s book 
Ex. 2, about 1€0 pages, contain matter 
similar to the plaintifs’ book. The defend-. 
ant concedes that he has locked into the 


_ plaintiffs’ book, but contends that he has 


made a legitimate use of it in compiling his 
book. Published compilations are intended 
not merely to be read, but to be used ; but 
the question is how far they may be used 
in the preparation of a subsequent compi- 
lation. The rule appear to be settted that 
the compiler of a work in which absolute 
originality is of necessity excluded is en- 
titled, without exposing himself to a charge 
of piracy, to make use of preceding works 
upon the subject, where he bestows such 
mental labour upon what he has taken, and 


(2) (1924) W N 16; 93 LJ P C113; 130 L T 675; 68 
8 J 235; 40 T L R186, A 
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subjects it to such revision and correction 
as to produce an original result: vide 
Spiers v. Brown (8), Reade v. Lacy (4) and 
in the case of a catalogue, Hotten v. Arthur 
(5). Now the question is, has the defend- 
ant done so? Some of the similarities might 
be attributable to the defendant's own 
labour, but there are a good many similari- 
ties which have evidently been copied from 
the plaintiffs’ work with but a slight colour- 


Pages of Exhibit 1, Pages of Exhibit 2. 


a) 2931 .. 25-25 

(2) 103-106 , 119-116 

(3) 118-19 vee 126-28 

(4) 129-25 ves 130-32 

(5) 126-28 va. 133-36 

(8) 191 wae 201-02 

(7) 250-58 ves 234-41 

(8) 266-76 wes 245-248 as 
(9) 313-15 vee 245-258 


The details and number of similarities 
are too many to be due toa mere chance. 
The defendant was asked to explain and 
show how and wherefrom he got these mat- 
ters. He could not explain them. If these 
matters had been the product of his mental 
labour, he should have explained them. If 
he had got them from any other sources 
than the plaintiffs’ book, he should have 
pointed them out. As regards item No. 2 
mentioned above, the defendant said that he 
had copied it from “Kok Vigyan.” He was 
evidently wrong because the “Kok Vigyan” 
which dealt withit was printed in 1932, 
after the printing and publication of the 
defendant's book Ex.2. In the 1927 edition 
of the “Kok Vigyan” there is no chapter 
dealing with this subject. In item No. (4) 
there is a Sanskrit verse in para. 10. Ex. 1, 
p. 124. The same.couplet has been copied 

(3) (1858) 6 W R 352, 

(4)(1861)1 J &H 524; 30 L J Oh. 655; 7 Jur. (Ng) 
463; 4 L T (N s8) 384; 9 W R 531; 128 RR 508. 

(5)0863) 1 H & M 603; 32L J Ch. 711; 11 W R 
934; 2 N R 485; 9 L T (N s) 199; 136R R 249. 
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able variation or addition of some new 
material. No less than nine chapters deal- 
ing with nine different subjects have been 
copied. The defendant has adopted the 
plaintiffs’ arrangement and has put the 
plaintiffs’ matter in his bcok in the same 
order and sequence. The following table 
will shew these nine subjects and the differ- 
ent pages of the plaintifs’ book and the 
defendant's book dealing with them : 


Headings. 


Rajaswala ka Dharma ; 15 instructions. 

Ex. 1. Vivahmen dhyan dene yoga aur baten, 

Seven paras, Ex. 2. Vivah men dhyan dene wali 
anya vishesh baten. 

Ex 1 Stri ya Purush men Kam Cheshta kab jag- 
riti hott hai. 

Ex. 2. Stri men Kam Cheshta Jagriti ke karan. 
Purush men Kam Cheshta Jagriti ke karan. 

Ex, 1. Maithun ke liye Ayogya Striyan arthat 
kin striyon ke sath matthun karna sarvada varjit 


ai. 

Ex.2 Sambhog karne men tyag karne yogya stri- 
an. 

y Seven paras. Paras. 8, 9, 13 of Ex. 1 let out. 

Paragraphs 11, 12, included in seven. 

Ex. 1 Sanyog kis samay karna chahiye. Eight 
paras. Ex. 2. Sanyog samay. Seven paras. 

Ex. 1 Ritukal. 4 Sanskrit verses by different 
authors. Ex. 2. Yogya santan utpann karne ke liye 
upyogi salah, 

Ex. 1. Patni kartavya 72. 

Ex. 2 Patni ke liya sadupdesh 39. 

Ex. 1, Pati Kartavya. Ex. 2 Patike liye sad- 


updesh., 
Ex. 1. Striyan kaise nek chalan rah sakti hain. 
Ex. 2. Striyan ke nek chalan banane ke kuchh 


upaya. 


by the defendant in para. 27, Ex. 2 on p. 132. 
The defendant stated at first that 
the whole matter was in “Bhav Prakash” 
from which he said he had taken it. He 
had to admit that the whole matter was 
not contained in any one bosk. It is, tbere- 
fore, clear that the defendant had not look- 
ed into the “Bhav Prakash” when he stated 
that the whole matter was in it and he 
had taken itfrom it. There is no other 
book which contains the whole of the mat- 
ter dealt with by the defendant under 
this heading in this book. In item No. 6 in 
the third verse there is a mistake in plain- 
tiffs’ book Ex. 1. The word kujo yatha 
should have been bujo yatha. In copy- 
ing this the defendant has committed the 
same mistake in his book. He has copied 
the words “kujo yatha". The defendant 
stated that he had copied the verses from 
the original author. Ifhe had done so, 
the same mistake as isto be found inthe 
plaintiffs’ book should not have occurred 
in the defendant's book. As regards 
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item No. 7, the defendant stated that he 
had taken the matter from Kam Vigyan 
and Sachitra Kok Shastra and “Adarsha 
Patni”; but these books do not contain the 
matter, j 

As regards item No.9, the defendant 
stated that he had taken the matter from 
“Shahanshahi Kok Shastra”. In reply to 
the plaintiffs’ interrogatories he did not 
mention this book. in his reply to the 
interrogatories he named three books, 
“Kam Vigra,” "Kam Sutra” and “Koksar 
Vigyan”. In none ofthese books all these 
17 instructions which are given in iixs. | 
and 2 are to be found. ‘Che defendant 
has taken all that is substantial and 
material in these chapters from the 
plaintiffs’ book and has used it in his 
. book in the same order and sequence. 
The defendant stated that he had prepar- 
ed his bo.k from the manuscript of an 
old Kok Snastra but that manuscript was 
never produced. The defendant also 
stated that he had got this manuscript 
from a library, but the name of that library, 
tco, was never mentioned. The defendant 
further stated that he had prepared a 
manuscript from which Ex. 2 was printed. 
Although it is proved by the defendant's 
own evidence that manuscripts are pre- 
served by the defendant the manuscript 
prepared for Hx. 2 was never produced. 
If it had been produced, it might have 
shown how much matter was taken by 
the defendant from the plaintiffs’ book 
and how much was his own. The wrong 
explanation given by the defendant for 
this similarity and his inability to name 
the correct bcoks from which he stated, 
he had taken this material leave no room 
for doubt that the defendant imitated this 
matter from the plaintiffs’ book. 


The whole of this matter about whose . 


similarity there is no dispute forms a 
substantial part of the book. When it 
is established that the defendant copied 
this matter from the plaintiffs’ book, it 
would not be unsafe to presume that the 
other matter in defendant’s book which 
bears similarity to the matter in the plaint- 
iffs’ book was also taken from the plaint- 
itis’ book. The plaintiff's compiled their 
book with considerable labour from various 
sources and digested and arranged the 
matter taken by them from cther authors. 
The defendant instead of taking the pains 
of searching into all the common sources 
and obtaining his subject matter from 
them, availed himself of the labour of the 
plaintifis and adopted their arrangement 
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and subject-matter. Such a use by the 
defendant of the plaintifts’ book cannot be 
regarded as legitimate.” In Jarrold v: 
Houlstun (6) the publishers of Dr. Brewer's 
“Guide to Science” obtained an injunction 
against the publication of the “Reason 
Why". The works in controversy were 
written on the same plan, and presented 
in the form of question and answer popu- 
lar information on a variety of scientific 
subjects. The earlier book, “Dr. Brewer's 
Guide to Science” had evidently been used’. 
to a considerable extent in the prepa 

ration of the later one although copying was 
denied. The Judge said: 

“I take the legitimate use, as opposed to the 
legitimate use of another man's works on subject- 
matters of this description to be this: if know- 
ing that a person whose work is protected by a 
copyright has with considerable labour, compiled ` 
from various sources a work in itself not original, 
but which he has digested and arranged, you 
being minded to compile a work of like descrip- 
tion, instead of taking the pains of searching 
into all the common sources and obtaining your sub- 
ject-matter from them avail yourself of the labour 
of your predecessor, adopt his arrangements, 
adopt, moreover, the very questiou he has asked, 
or adopt them with but a slight degree of 
colourable variation, and thus save yourself 
pains and labour by availing yourself ofthe pains 
and labour which he has employed, that I take 
to be an illegitimate use.” 

It has been urged on behalf of the ap- 
pellant that he has added additional matter 
and his’ book with this additional matter 
does not amount to piracy of the plaint- 
iffs' work. No man is entitled to avail 
himself of the previous labours of another 
for the purpose of conveying to tha public 
the same information, although he may 
append additional information: to that 
already published. “Copyright” as defined 
in s. 1, cl. (2), Copyright Act, 1911, means: 

‘The sole right to produce or reproduce the 
work or any substantial part thereof in any 
material form whatsoever .. y 

Under s. 2 of the same Act, “Copyright” 
in a work shall be deemed to be infringed 
by any person who without the consent of 
the owner of the copyright does anything, 
the sole right to do which is by the Act 
conferred on the owner of the copyright. 
The plaintiffs had the sole right to produce 
or reproduce their work or any substantial 
part thereof in any material form. The 
defendant by reproducing the substantial 
part of the plaintiffs’ book has committed 
infringement of the plaintiffs’. Rupees 2,284 
have been awarded to the plaintiffs for the 
price of 1,142 infringing copies. The appel- 
lant contends, that it is excessive and that 


ga) (1857) 3 K & J 708; 3 Jur. (N s) 1051; 112 R R 
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the plaintiffs ought to hand over to him 
1,142 copies of their own which they would 
have sold in plage of his books. His argu- 
ment is thatthe plaintiffs are getting this 
sum as damages for the diminution in the 
sale of their books and: they cannot get 
damages and keep their books also with 
them which they would have sold if there 
was no diminution in their sale. The 
appellant further contends that in any 
case the plaintiffs are entitled only to the 
net profit which they might have made by 
selling 1,142 copies of their own, that is 
the price minus the cost of production. 
This argument and contention of the appel- 
lant is based on a misconception of s. 7, 
Copyright Act. Section 7 provides : 

“All infringing copies of any work in which copy- 
right subsists or of any substantial part thereof, 
and all plates used or intended to be used for the 
production of such infringing copies shall be deem- 
ed to be the property of the owner of the copy- 
right, who accordingly may take proceedings for 
the recovery of the possession thereof or in respect 
of the conversion thereof.” 


Under the statutory provision of this 
section, ‘all infringing copies of any work 
in which copyright subsists, or of any sub- 
stantial part thereof, became the property 
of the owner of the copyright.’ He has 
therefore a right to recover the possession 
of the infringing copies unsold and the 
price of the copies sold. The infringing 
copies which have been sold being regarded 
as the property of the plaintiffs, they are 
entitled to the money for which they were 
actually sold. The lower Court has also 
misunderstood the reliefs claimed by the 
plaintiffs under cls. (c) and (ejin para. 12 
of the plaint. These are the reliefsto which 
the piaintiffs are entitled under s. 7 of the 
Oopyright Act, 1911. The evidence of the 
defendant which bas not been rebutted 
shows that he sold these copies at the rate 
of Re. 1 per copy. The plaintiffs them- 
‘selves admit that they were sold at this 
rate. The plaintiffs themselves have claimed 
only the sale proceeds of the books sold 
by the defendant. They were, therefore, 
entitled to only Rs. 1,142 for which the 
defendant sold these copies. We, therefore, 
reduce the amount from Rs.2,284 to Rs. 1,142. 

The plaintiffs have been awarded Rs. 500 
as special compensatory cosis under s. 35-A, 
Civil Procedure Code. ‘The appellant object- 
ed to it on the ground that the plaintiffs 
did not take an objecticn at the earliest 
opportunity. The plaintiffs did take an 
objection at the earliest opportunity. They 
filed an application on the date on which 
the issues were framed claiming special 
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costs under s. 35-A. But in view of the 
fact that the plaintifis have been awarded 
Rs. 2,275 for the Counsel's-fee, we do not 
think they are justified in claiming any 
compensatory special costs under s. 35-A, 
Oivil Procedure Code. The valuation of 
the suit was only Rs. 1,300 and ordinarily 
they would have been entitled to Rs. 65 
for the Counsel's fee. But in this case they 
had to pay very heavy fees to the Counsel 
who appeared in Court and before the 
Oommissioner. The Counsel had to atiend 
no less than 65 sittings before the Oom- 
missioner. Plaintiffs had to pay Rs. 2,275 
to their Counsel. In view of the large sum 
that the defendant will have to pay to the 
plaintiffs on account of plaintiffs’ Counsel's 
fee, we donot think it proper to award 
special costs under s. 35-A, Civil Procedure 
Code, to the plaintiffs and we disallow this 
item of Rs. 500. ` 

An objection wae taken by the appella 
to the amount of Rs. 2,275 Pas a 
lower Court to the plaintiffs for their Goun- 
sel’s-fee. Under r. 39, Chap. XXI of the 
General Rules, a Court may, in any case 
for special reason to be recorded in the 
judgment, award a higher or a lower fee 
than that prescribed in rr. 22 to 26. Under 
r. 20 in cases in which the subject-matter 
of the claim does not admit of valuation 
the Court shall fix a reasonable fee, regard 
being had to the time occupied in the 
decision of the case and the nature of the 
questions raised therein. Under s. 6, Copy- 
right Act, 1911, the costs of all parties in 
any proceedings inrespect of the infringe- 
ment of copyright shall be in the absolute 
discretion of the Court. The fact that the 
plaintiffs had to pay Rs. 2,275 to their 
Counsel is not denied. The defendant him- 
self had to pay a much larger fee to his 
Counsel than he would have paid in an 
ordinary suit. Consequently it cannot be 
said that the lower Court has not exercised 
the discretion properly. The plaintiffs have 
been awarded only those costs which were 
actually incurred by them in vindication 
of their right. We, therefore, see no reason 
to interfere with this ilem of Rs. 2,275. 

Rupees 1,500 were paid to the Commissioner 
for his fee, An objection has been taken to 
this item as well by the appellant. The 
Commissioner had to work for a considera- 
ble length of time. There were 65 sittings 
at his house and he had to devote a num- 
ber of daysin reading the books of refer- 
ence relied on bythe parties and the two 
books in question and finding out similar, 
ties and dissimilarities therein and prepay. 
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ing his report, The Commissioner made an 
application to the Court and claimed 
Rs. 1,860 for his remuneration. The lower 
Conrt after considering the amount of the 
work that the Commissioner had to do, 
awarded him only Rs 1,500. No objection 
was taken by the defendant in the lower 
Court. If the defendant had taken any 
objection to the claim of the Commissioner, 
the lower Court would have considered it 
and the Commissioner also would have had 
an opportunity of meeting it and explain- 
ing asto why he demanded and was enti- 
tled to such a largesum. The defendant 
himself is to blame for his not having 
taken any objection in the lower Court. 
Itis not open to him to take objection 
here for the first time. We, therefore, do 
not interfere with this item also. 

An objection was taken also to the award 
of Rs. 100 for damages for vulgarizing the 
plaintiffs’ book, But no objection has been 
taken to this item in the grounds of appeal 
and we, therefore, do not interfere with this 
item. The plaintifis have filed a cross- 
objection against the lower Courts not 
allowing them to amend their relief. The 
plaintiffs applied on March 4, 1933, for add- 
ing a relief for damages under s. 7, Oupy- 
tight Act. This application was rejected. 
There was no need for any such application 
because the reliefs claimed in the plaint 
included the item of damages under s. 7. 
In cl. (c) the plaintiffs asked for handing 
over to the plaintiffs thesale proceeds of 
the books sold and under cl. (e) for the 
recovery of the remaining unsold copies. 
These tworeliefs come under s. 7, Oopy- 
right Act, 191l,,and they have been given 
to the plaintiffs. There is no force in the 
cross objection and it is dismissed. The 
appeal should have been valued as follows; 


Rs. 4-918-12-0 costs of suit. 

Rs. 2,284-0¢0 price of books sold. 

Rs. 716-0-0 value of the remaining 
7 unsold 358 copies. 








Total Rs.,..7,918-12-0. 


The appeal has been valued at Rs. 1,309 
for whicu a court-fee of Rs. 90 has been 
paid. ‘The defendant is liable to make good 
the deficiency. It is, therefore, ordered that 
the defendant's appeal be partly allowed 
and the amount of damages be reduced by 

. Rs. 1,142 and the order for awarding Rs. 500 
Tas compensatory costs under s. 35-A, Civil 
Procedure Code be set aside on the con- 
dition ihat he will make good ‘the deficit 
court-fee,on_ the valuation of Rs. 7,91812-0 
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within three months; the rest of the appeal 
is dismissed. In case of his default to 
make go:d the deficiency within three 
months, the appeal for these two items 
(Rs. 1,142and Rs. 500) will also stand dis- 
missed. As the dppeal has substantially 
failed, the appellant will bear his own costs 
in this appeal and the respondents will get 
their costs from appellant. The objection 
of the plaintiffs-respondents is dismissed 
with costs. 
D. Order accordingly. 


LAHORE HIGH COURT 
Criminal Revision No. 1011 of 1937 
November 12, 1937 
Appison J. 

CHANAN SINGH Anp OPHERS-—AOCUSED 
— PETITIONERS 
versus 

EMPEROR—ComPuinant 

Criminal Procedure Code (Act V of 1898), ss. 107, 
145—Complaint under ss. 107-145—Court’s omission to 
draw up original order under s. 145 (1) and affix its 
copy under s. 145 (3), if vitiates all proceedings. 

n a case under as. 107-145, Oriminal Procedure 
Code, the Magistrate’s omission to draw up the neces- 
sary original order under s 145 (1), Criminal Proce- 
dure Code, and affix its copy at the epot under s. 145 
(3), vitiates all the proceedings and the final order 
passed in such a case can be set aside. Budhan v. 
Ram Rakha Mal (1), Tara Chand v Bikari Lal 
(2), Sher Khan v. Fazal Illahi (3), Emperor v. Sis 
Ram (4) and Hakam v. Ralia Ram (5), relied on. 

Case reported by the Sessions Judge, 
Gurdaspur, dated July 10, 1937. 

Mr. R. P. Khosla, for the Petitioners. 

Mr. Bashir Ahmad for Dr. Mohammad 
Alam, for the Respondent (Complainant). - 


Facts.—The respondents to this petition, 
Ibrahim and another, brought a complaint 
in the Court of Malak Ata Mohammad, 
Magistrate, First Class, Gurdaspur, under 
ss. 107-140, Criminal Procedure Code, 
against the eight petitioners who are Sikhs. 
Tne parties both reside in village Kotli 
Suratmali. According to the complaint the 
petitioners were in imminent danger of 
being victimsofa breach of the peace at 
the hands of the other party who were 
preventing them from using khasra 
No. 2283 as a burial ground although it 
had always been used as such by them. 
The Magistrate took some preliminary 
evidence and then without recording any 
separate formal order under s, 145 (1), 
Criminal Procedure Code, issued a notice 
to the opposite party mentioning that he 
had been moved under ss. 107-145, Orimi- 
nal Procedure Code, and directing them to 
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appear and show cause why they should not 
be called to execute bonds. It appears that 
no copy of any” order was placed near 
field No, 2283. Four of these cight persons 
did appear and filed a.written statement 
while it was reported the other four had 
Tefused service. The written statement , 
is headed “writien statement under s. 107, 
Criminal Precedure Code’. Section 145, 
-Criminal Procedure Code, is not mention- 
ed. In the contents of the written 
statement they set out that they were in 
danger from the original petitioners and 
a reference is made to the field of which 
they say they always had possession. The 
Magistrate framed two issues: (1) Have 
-the petiticners held pcseession of the dis- 
puted place within two montis before 
filing the present petition? Onus on the 
petitioners. (2) Is there any danger of 
the breach of the peace? Onus cn both 
sides.. Evidence was Jed and the Magistrate 
‘recorded an order that the field was a 
graveyard and must remain in undisturbed 
_possession of the petitioners before him, 
-the cther party being referred to the Oivil 
Court for remedy. No order was passed 
directing the parties to execute bonds. 
_ Grounds.—Counsel has appeared for 
the original respondents and argued 
that the learned Magistrate had no 
jurisdiction in this case because he failed 
-to record an orderin writing under s. 145 
(1), Criminal Procedure Code, stating the 
-ground on which he was satisfied thé-dan- 
ger of breach of the peace existed con- 
cerning field No. 2283, and the learned 
-Public Prosecutor has drawn my attention 
.to a furtLer irregularity in that the prc- 
visicn of s. 145 (3), Criminal Prccedure 
Code, about placing at least one copy in 
a conspicuous place near the subject of 
dispute has not been complied with. 
Various rulings were cited. According to 
Budhan v. Ram Rakha Mal (1), Tara Chand 
v. Bihari Lat (2), Sher Khan v. Fazal Ilahi 
(8) and Emperor v. Sis Ram (4), the view of 
the Lahore High Couit appears to invelve 
the conclusion that the Magistrate's final 
order in tkis case must be set aside as 
without jurisdiction from the start. In 
` Hakam v. Ralia Ram (5) the same initial 
(1) 169 PL R1915; 30 Ind Cas. 452; AIR 1915 Lah. 
~ 282; 16 Cr, L J 628. 
` (2) 22 P L R 1916; 38 Ind. Cas. 868; A I R 1916 Lah, 
378; 18 Or. L J 38. . 
- (8) A IR 3925 Lah, 368; 88 Ind. Cas. 601; 26 Cr. Lu 
1177; 26 P L R 187. 
` (4)AIR 1930 Lah. 895; 128 Iod. Cas. 313; (1930) 
Cr. Cas, 991; 32 Cr. L J 139;12 Lah. LJ 147. 
(5) A IR 1924 Lah, 91; 74 Ind. Cas, 79; 24 Cr. L J 
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` error was held to vitiate proceedings un- 


less a subsequent order substantially re- 
medied it, as had apparently occurred in 
Mohammad Sharif v. Dhanpat Rai (6), 
cited by the Counsel for the respondents 
before me. The only possible order on 
the record of this case which might be 
supposed to remedy the defect would be 
the frame of issues struck by the learned 
Magistrate coupled with tke mention of 
s. 145, Criminal Procedure Code, along with 
s. 107, Criminal Procedure Code, in the 
notice issued and the fact that in the 
written statement the four respondeuts who 
contested inthe lower Court did refer to 
possession of the field which is ihe cause 
of trouble. Evidence was in fact led in 
extenso by both parties about the field. 
_ The learned Counsel for the present 
respondents also quoted Madan Mohan Lal 
v. Sheoraj Kunwar (7), Kapoor Chand v. 
‘Suroj Prasad (8), (a judgment by a Full 
‘Bench, one member of which was the 
present Hon'ble Chief Justice of the 
Lahore High Court) and the remarks in the 
commentary of Mr. Chitaley’s Oriminal 
Procedure Code, Vol. 1, p. 676. He argues 
that since both parties in this case led 
evidence about the field, it must be held 
that in spite of the lack of the initial order 
of tke Magistrate there would be no case 
for setting aside the order on revision. I 
would especially point out that as in this 
-cage the respondents in the lower Gourt 
were unsuccessful, it is arguable that other 
persons on their side might also have ap- 
peared to contest the original petitioners’ 
claim but for the omission of the Magis- 
trate to affix the necessary notice which, 
I take it, is meant as general notice to the 
public at the spot. I accordingly forward 
the records of this case to the Hon'ble 
Judges of the High Court with a recom- 
mendation that if it be held that in this 
case the Magistrate’s omission to draw 
up the necessary original order under s. 145° 
(1), Criminal Procedure Ocde, and affix 
its copy at the spot under s. 145 (3, Ori- 
Ccde, vitiates all the 
Proceedings, the final order passed may 
be set aside. 

Order.—For reasons given in the refer- 


(6) 15 PW R 1914 Or; 23 Ind. Oas, 487; AIR 1914 
Lah. 295; €8 P LR 1914; 15 Or. L J 279. 

(7) A I R 1932 All. 446; 141 Ind. Cas, 131; (1932) 
Cr, Cas. 558; 34 Cr. LJ 156; (1932, AL J 503; LR 13 
A 132 Cr; Ind. Rul. (1933) All. 63. 

(8) Al R 1933 All. 264; 142 Ind. Cas, 537; (1933) 
Or, Cas. 434; 31 Cr. L J 414; 55 A 301; (1933) AL J 
ae Ind. Rul. (1933) All. 125; L R l4 A 48 Or 
(F B) 
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ring order, I accept the petition, set aside 
the crders of the Magistrate, First Class, 
and direct that the matter be proceeded 
with ab initio according tolaw by another 
Magistrate, First Class, to be nominated 
by the District Magistrate. 

s. Petition accepted. 


— 


CALCUTTA HIGH COURT 
Criminal Revision No. 967 of 1937 
February 9, 1938 
JAOK AND KHUNDKAR, JJ. 
SURENDRA NATH BASU—Accusso— 
PETITIONER 
versus 
EMPHROR—Comprarnant 

Penal Code (Act XLV of 1860), s. 403—Employee 
withdrawing security amount deposited by him with- 
out employer's permission and before adjustment of 
accounts—-Whether criminal misappropriation. 

Where an’ employee withdraws the amount de- 
posited by him as a security during his appoint- 
ment without his employer's permission and before 
adjustment of the amounts between him and the 
employer, the withdrawal amounts to criminal mis- 
appropriation. Abdul Majid Mian v. Emperor (1), 
distinguished. 


Messrs. B. C. Chatterji, Suresh Chandra 
Taluqdar, Mahendra Kumar Ghosh and 
Arabinda Guha, for the Petitioner. 

Messrs. N. K. Basu, Hemendra Chandra 
Sen and Surendra Nath Basu (Sr.), for the 
Complainant, 

Jack, J.—In this case, a Rule was 
issued upon the District Magistrate, Farid- 
pur, to show cause why the conviction of 
and sentence passed*‘on the petitioner 
should not beset aside, The main ground 
urged before us is that in this case there 
was no dishonest intention. The petitioner 
Surendra Nath Basu was the Naib of the 
Narail Zamindars at Mukshudpur. On 
Kartik 3, 1343 B. S. he was at the 
Zamindars' Kachhari there along with the 
treasurer and an Amin in charge of the 
“property of the estate including an amount 
of Rs. 2,968 in the safe, of which he had 
one key and the {reasurer another key. 
Admittedly, oa this date, having des- 
-patched the treasurer to render accounts 
at the Sadar Office, he went off with 
Rs. 2,000 which he took from the safe and 
Rs. 87 in addition which he got from the 
treasurer. His defence is that he was en- 
titled to take Rs. 2,000 as he had deposit- 
ed with the Estate Rs. 2,000 in the Post 
Office cash certificates as security during 
his appointment as Naib, and the .Rs. 87, 
he said, was money really due to him as 
parbani and not belonging to the Estate, 
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The finding, however, is that this Rs. 87 
also belonged to the Estate, and, in sup- 
pərt of this, the Magistråte points out that 
he gave a combined receipt to the treasurer 
for the whole amount of Rs. 3,035 which 
included this Rs. 87. Both the Courts 


. below have found that this intention was 


dishonest. It has been urged that the pro- 
secution have failed to show that there was 
dishonest intention inasmuch as the defence 
case is that the accounts are completely in 
order and no money is due from the Naib 
to the estate; that after the adjustment of 
acccunts, Rs. 2,000 would be found due to 
him in the ordinary course; that the 
Rs. 87 was his money, and the prosecu- 
tion have failed to show that any money 
is due from him to the Estate. 

It is true that the accounts have not yet 
been adjusted, sothat there is no evidence 
that any money beyond the Rs. 2,000 as 
security and this Rs. 87 is due from him 
to the Estate. It is clear that as regards 
the Rs. 2,000 there hes at least been a 
temporary misapproprialion, inasmuch as 
the accused was not entitled to this 
Rs. 2,000 under the terms of his agreement 
until he should have received his discharge 
after the adjustment of his accounts in 
the ordinary course. As regards the Rs. 87, 
both Courts have held that this money be- 
longed tothe Estate relying on the entries 
in a receipt, Ex. 9, which the accused gave 
to the treasurer on receipt of ‘this money. 
There may be some doubt, however, about 
this sum of Rə. 87 as it is noti Agar 
from the receipt that this money was!de- 
posited with the treasurer on Estate ac- 
count, and there ig no entry of the 
amount in the zamindari accounts. The 
fact that he did not take the rest of 
the money inthe safe seems to indicate 
that he thought he was justified in taking 
the Ks. 2,000. However, his conduct was 
clearly dishonest as he must have known 
he was not entitled to withdraw his 
security deposit in this surreptitious manner. 
We have been referred toacase, Abdul 
Majid Mian v. Emperor (1), in which it was 
held that an emplvyee was not guilty 
under s. 408, Indian Penal Code, in having 
withdrawn, unknown to his employer, when 
he resigned, money deposited by him as 
security. That case is pcssibly distin- 
guishable from.the present case inasmuch 
as there account papers weresubmitted by 
the employee, whereas in this case there 
was no submission of accounts. The 


(1) A 1R1936 Cal. 520; 165 Ind. Cas, 720; (1936) 
Or. Cas, 747; 38 Or. LJ 56;9 R Q 456 (2). 
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accused merely left a note that this 
amount had been withdrawn as his security 
deposit. But, uhtil the- accounts had 
actually been submitted to his employer 
and adjusted, he was. not entitled to 
take away the security deposit and what- 
ever justification there may have been in 
the circumstances, of that case, certainly 
in this case, it is clear that there was 
temporary misappropriation of Rs. 2,000. 
In the circuinstances, however, we think 
that the sentence was unnecessarily severe 
and we accordingly reduce it to one week's 
rigorous imprisonment which, we under- 
stand, the accused hasalready undergone, 
together with a fine of Rs. 400. In 
default of payment of the fine, he will 
undergo further rigorous imprisonment for 
four months. 

Khundkar, J—I agree. I desire only 
to add a few words. As regards the 
sum of Rs. 2,000, the accused must have 
known thathe could have no claim to 
it until the accounts as between himself 
and his employer had been adjusted. 
Deposits of this kind are sums which the 
employer is entitled-to retain for, as long 
as it is necessary lo secure him against 
losses which may be occasioned by the 
employee’s default. This would usually be 
until accounts between the employer and 


the employee have been adjusted. During’ 


such a period, no one, not even the employee 
who has. made the deposit, may deprive the. 
employer of bis right to retain the amount: 
deposited. ‘Lo. deprive the employer of 
this right of retention would, in my judg- 
ment, amount to causing wrongful loss. 
To hold otherwise would be to render 
security deposits of this kind entirely 
illusory, 


D. Sentence reduced. 





< MADRAS HIGH COURT 
Criminal Revision Case No. 445 of 1937 
and 
Oriminal Revision Petition No. 413 of 1937 
. January 24, 1938 
PANDRANG Row, J. 
VELAPPA GOUNDAN AND OTHERS 
-—PETITIONEBS 
- versus 
.. RAMASWAMI GOUNDAN AND CTHERS 
—~ RESPONDENTS 
. Criminal Procedure Code (Act V of 1898), s. 147— 
Dispute regarding right to worship as pujari in temple, 
whether comes under s. 147. 
The policy of the Legislature has been consistent- 
ly, in the past, to enlarge the jurisdiction of the 
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Magistrate in respect of disputes connected with any 
kind of user of“ land” in its widest sense, and it 
would be inconvenient if disputes which are really 
inseparably connected with lands or buildings were 
beyond the jurisdiction of the Magistrate. Where 
the dispute is regarding a right which is insepar- 
ably connected with the use of any land or building, 
it must be regarded as being within the 
purview of s. 147, Oriminal Procedure Code. 
A dispute regarding the right to worship as 
pujari ina temple in actual fact may have more to 
do with what a map does in the temple after en- 
tering into it and not so much with his actual 
entry into the temple, nevertheless where the right 
regarding which a dispute exists is one which is 
inseparably connected with the right to enter a 
building and cannot be dissociated from it the dis- 
pute cannot be said to be not one regarding an 
alleged right of user of the building. Such a dis- 
pute isa dispute regarding any alleged right of 
user of any land as explained in s. 145, sub-s. 2 
and comes within s 147. 

{Case-law referied to.] 

Obiter.—T here can be no doubt that a dispute which 
relates to offerings cannvt be regarded asa dispute 
about the user of any land or building. 

Cr. R. Pet. from the order of the Sub-Divi- 
sional Magistrate, Gobichettipalayam, dated 
March 31, 1937. 

Messrs. K. S. Jayarama Aiyar and G, 
Gopalaswami, for the Petitioners. 

Mr. N. Somasundaram, for the Respon- 
dents. 

The Public Prosecutor for the Crown. 

Order.—The petitioners seek to revise 
the order of the Sub-Divisional Magistrate 
of Gobichettipalayam dated March 31, 1937, 
declaring under s. 147, Criminal Procedure 
Code, that one Kamandi is the cnly pujari 
of the temple cf Mariamman in Nallikavan: 
danur who has the right to perform puja in 
that temple and forbidding all interference 
with the exercise of that right. The only 
ground of attack on the order is that the 
Magistrate had no jurisdiction or, in other 
words thatthe dispute about the right to 
worship as pujari in the temple is not a 
dispate which comes within the provisions 
of s. 147, Criminal Procedure Code. It 
would appear thatthere was a dispute also 
about the management of the temple itself, 
but the Jearned Magistrate says that that 
was not the dispute regarding which he 
took action though the right of appointment 
as pujari is vested in the perscn or persons 
in whom the management vests. The 
simple point, therefore, that arises for deci- 
siin is whether the dispute regarding the 
right to worship as pujari ina temple is a 
dispute regarding any alleged rigot of user 
of any land as explained in s. 145, sub s. 9, 
There is no doubt that there is a diver- 
gence of opinion between the Calcutta 
High Court and this High Court. This 
Givergence has been recognized in more 
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than one reported case. The Calcutta deci- 
sions are Guiram Ghoshal v. Lal Behari 
Das (1), Rem Saran v. Raghu Nandan 
Gir (2) and Surendranaih Bannerjee v. 
Soshi Bhushan Sarkar (3). Tre Madras 
‘decisions are Muhammad Musaliar v, Kunji 
Chek Musaliar (4), Kader Baicha v. Kader 
Batcha Rowthan 15), Chidambara Gurukkal 
v. Sengoda Goundan (6) and Sinnaswami 
Chetti v. Palani Goundan (7). There is 
another Madras decision, viz., Palaniyands 
Pandaram v. Palaniappa Thevan, 34 Ind. 
Cas. 651 (8), in which Ayling, J. doubted 
the correctness of the earlier Madras deci- 
sions. In Daya Ram v. Emperor (9), it 
was held thatthe amendment of s. 147 in 
1923 by Act XVIIL of 1923 has the result 
of giving effect to the Madras view as is 
seen from the following passage : 

“There was a conflict of opinion between the 
Madras and Calcutta High Courts; see Kader 
Batcha v. Kader Batcha Rowthan (5) in opposi- 
tion to Guiram Ghoshal v. Lal Behari Das (1). 
This conflict was, however, set at rest by the Act 
XVI of 1923 amending the Oriminal Procedure 
Code wherein the view of the Madras High Oourt 
was adopted. Originally the words were: ‘aright 
of use of any land or water including any right of 
way or other easement over the same.’ These words 
indicated to the Ualeutta High Oourt certain rights 
which were confined to rights of easement and 
similar rights. In the amended section, the wider 
view of the Madras High Court was adopted and 
it was specifically noted that the provisions of 
that section would apply whether such right be 
claimed as an easement or otherwise.” 


Jt was held in this Allahabad case that 
after the amendment of the Code no doubt 
remained as to the provisions of that 
section attaching to disputes ‘as regards 
entry into a temple or mosque. Ram Saran 
v. Raghu Nandan Gir (2) does not apply to 
the present case because that dealt with 
a dispute about offerings, that is to say, 
about movable property. There can be 
no doubt that a dispute which relates 
to offerings cannot be regarded as a dispute 
about the user of any land or building. 
The decision in Guiram Ghoshal v. Lel 


(1) 37 O 578; 6 Ind. Cas. 182; 140 W N 611;12 O 


LJ 22. 

.2) 388 O 387; 9 Ind. Cas.6; 130 LJ 445; 160 W 
N 574. 

(4) 52 O 959; 92 Ind, Cas, 223; A I R 1926 Cal 
637; 42 CL J 127; 27 Cr. L J 239. 

(4) 11 M 3:3; 2 Weir 117. 

(5) 29 M 237; 4 Cr. L J 58. 

(6) 27 M L J £87; 25 Ind. Cas. 999; A 1 R 1915 Mad. 
84; 15 Cr. L J 67). 

(7) 46 M L J528; 88 Ind. Cas. 2; A I R 1925 Mad. 
779; 26 Cr. L J 1057. 

(8) 34 Ind, Cas. 651; A I R 1917 Mad. €40; 17 Or. L 


J 235. 
(9) A IR 1980 All. 452; 127 Ind. Cas. 422; (1930) 


Or, Cas. 672; 31 Or. L J 1217; Ind. Rul, (1930) AN 


886; LR 11 A 35 Or. 
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Behari Das (1) is a direct decision on the 
point that a dispute concerning merely 
the right to act as a pugaré in a temple 
is not within tke scope of s. 147, 
Criminal Procedure Code. One cf the 
grounds on which that decision is based 
was that the expression “land” is not 
detined in the Criminal Procedure Oode, 
and that for the purposes of the somewhat 
analogous provisions of s. 145 it is not re- 
ferred to as necessarily including buildings. 
The present section, however, clearly incor- 
porates the definition of land given in 
s. 145, sub-s. (2) into s. 147 according to 
which land includes buildings. The other 
ground was that though it is impossible to 
perform the duties of a pujari without 
entering upon the land on which the temple 
is built, it isthe worship which is disputed 
and not the use of the land. This view com- 
mended itself to Ajling, J. in Palaniyandt 
Pandaram v. Palaniappa Thevan, 34 Ind. 
Oas. (51(8). [think on the whole, though 
not without hesitation, that the better view 
is the view that has been adopted consis- 
tently in this High Court with the exception 
of the case reported in Palaniyandi Punda- 
ram V. Calaniappa Thevan, 34 Ind. Cas. 
651 (8). 

It seems to me that where the dispute is 
regarding aright which is inseparably con» 
nected with the use of any land or building, 
it must be regarded as being within the: 
purview of s. 147. It may be -that the 
dispute in actual fact may have more to do 
with what aman doesin the temple after. 
entering into it and not so much with bis- 
actual entry into the temple nevertheless: 
where the right regarding which a dispute. 
exists is one which is inseparably connected 
with the right to enter a building and cannot 
be dissociated from it, the dispute cannot be 
said to be not one regarding an alleged 
right of user of the building. In this 
particular case it would appear that the 
dispute was also concerned with the right 
of possession of a particular room kept 
locked in the temple in which the puja 
materials are kept. The possession of this 
locked room is inseparably connected with 
the right to worship as pujari, for without 
these materials which are kept therein it is 
not poss:ble for anyone to perform puja as 
pujari. lt would, therefcre, appear that the 
present dispute includes a dispute regarding 
the pescession of the lccked room in whien 
these paraphernalia cf worship are stored. 
li also appears to me that the policy of 
the Legislature has been consistently, in 
the past, to enlarge the jurisdiction of the: 
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Magistrate in respect of disputes connected 
with any kind of user of “land” in its 
Widest sense, antl that it wculd be incon- 
venient if disputes which are really inse- 
Parably connected. with lands or buildings 
were beyond the jurisdiction of the Magis- 
trate. On the whole, therefore,- [ am 
Inclined to the view that the Magistrate 
had jurisdiction to deal with the present 
dispute and that his order cannot, therefore, 
be regarded as being void for want of juris- 
diction. The petition, therefore, fails and is 
dismissed. 


Ne Ds Pention dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 60 of 1931 
November 24, 1937 
Wert AND MANOHAR LALL, JJ. 
JOTI LAL SAH—DEFENDANT— 
APPELLANT 
: VETSUS 
Musammat RAMESWARI KUER— 
PLAINTIFF AND OTHERS—~DEFENDANTS 


. — RESPONDENTS 

Hindu Law—Alienation—Widow — Transation 
imprudent—Whether fraud on reversioners— Pur- 
chaser in good faith from widow—Subsequent to 
purchase property in hands of purchaser sold for 
arrears of revenue—Property allowed to remain 
in arrears — Whether fraud — Deed — Considera- 
tion—Sale-deed reciting that consideration passed 
before Registrar—Onus to prove that no consideration 
passed —Practice—Lvidence—Witness not summon- 
ed—Whether justifies rejection of his evidence. 

B was a bone fide purchaser of certain property 
from a Hindu widow. .The property was sub- 
sequently disposed of in revenue sale for payment 
of arrears of revenue and was purchased by A. The 
reversioners brought a suit to set aside the revenue 
sale on the ground that B allowed the property to 
remain in arrears of revenue and consequently 
practised fraud of them. They also claimed that the 
sale by the widow was in fact without considera- 
tion and legal necessity and that the transaction 
being collusive and fraudulent was not binding on 
the reversioners : 

Held, that the mere fact that the sale by the 
widow was an imprudent transaction, was no evi- 
dence of fraud alleged to have been practised by her 
on the reversioners ; 

Held, also that the revenue sale was one for one 
of the kists for the year previous tothe saleto B, 
that is during which the widow was the owner. B 
could not, therefore, be held to have caused the 
arrears. Even assuming that B allowed the property 
to remain in arrears, it was no evidence of fraud 
or conspiracy. B was under no obligation to the 
reversioners to pay the arrears. 

Where there is a fact recorded in the sale deed 
itself that the consideration was paid in the pre- 
sence of the Registrar the burden to prove that no 
consideration passed and that the deed was fictitious 
is on the party alleging it, Ali Khan Bahadur v. 
Indar Parshad (1), relied on, [p, 130, col. 2.] 

The fact that a witness has not been summoned 
is no justification of itself for saying that his evi- 
dence is not to be accepted, [ibid] 


li6—17 & 18 
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C. A. from the original decree of the Sub- 
Judge, Chapra, dated May 11, 1934. 

Mr. S. N. Dutta, for the Appellant. 

Dr. P. K. Sen and Mr. Hareshwar Prasad 
Sinha, for the Respondents 

Wort, J—In my opinion this appeal 
must be allowed. Ib arises out of an action 
by the respondent-plaintiff claiming a 
declaration that a sale-deed of January 15, 
1927, purporting to be for a consideration 
of Rs. 2,500 which was executed by 
Musammat Gharbharan Kuer, the widow of 
Bechu Sah, was in fact without considera- 
tion and legal necessity and that the 
transaction was not binding on tke rever- 
sioners of the plaintiff. The relief claimed 
included a declaration that a revenue sale, 
to which I shali presently refer in greater 
detail, was also collusive and fraudulent 
and not binding on the plaintiff. The facts 
are as follows: The lady who executed 
the sale-deed was defendant No.3 in the 
action. She was the junior wife of one 
Bechu Sah whose senior wife was one 
Jasoda Kuer of whom the plaintiff was 
the daughter. Defendant No. 4 ın the suit 
is the daughter of Musummat Goarbharan. 
The principal defendants are defendant 
No.1 whoisthe appellant, and defendant 
No. 2. Defendans Ncs. l and 2 ure uncie 
and nephew and it Wus a part of tue 
‘plaintiffs case in this Court that tne 
business of these lwo persons was Jo.nb— 
an allegation waich became necessary on 
the pleadings as establisning the second 
part of the relief claimed, already referred, 
1 refer to tLe claim fora declaration thas 


the revenue sale was fraudulent and 
collusive, Itis to be noticed in this con- 
nection that this particular claim was 


made by amendment waich was ailowed 
to the plaintiff by an order dated May 1, 
1954. Tne amendment was made after the 
filing of the written statement and indeed 
on the day the hearing of the suit commenc- 
ed. 

1 propose to state one or two facts from 
which the points in issue will appear. lue 
sale-deed was executed on January lo, 
19$27,.and the purchaser was defendant 
Nu. 2. Atthe time of the sale deed, as L 
tuink will appear, the estate was iu arrear 
for revenue, and on June 6, 192/, a revenue. 
sale was held in which deiendant No. | wuo 
is the appellant before this Court became 
the purchaser. There was some dispute 
in the Courts below and indeed in this 
Cours as to whether toe arrears for wacen 
this sale was held were arrears of revenue 
due for the January kist or the Marca kist 
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of the year 1927; but for reasons which I 
shall state, it seems to me that we are bound 
to come to the conclusion in the circum- 
stances of the case, that revenue was in 
arrears for earlier kists and during the 
possession of the vendor under the sale-deed 
of January 15, 1927, that is to say, Musam- 
mat Gharbharan Kuer. Now it was the 
plaintiff's case that the transaction of 
January 1927, was without consideration 
and that it was without legal necessity. 
The necessity alleged by the defendants 
and attempted to be proved by one of their 
witnesses Ramsarup Sah (witness No. 6) 
was money required for the repairs of the 
house and for the Gaya Sradh. In the 
alternative, the defendants in support of 
the transaction alleged that there had been 
bona fide enquiries by the purchaser as to 
the existence of the necessity. The learned 
Judge in the Court below has declined to 
accept the defendants’ evidence as regards 
the legal necessity, and I find it impossible 
to hold in the state of the evidence that 
the conclusion arrived at in the Court below 
is wrong. Tke evidence in support of the 
allegation is of the vaguest possible kind. 


` The witnesses which the defendants called 


for that purpose were Sheo Shankar 
Sah (witness No. 2), Jagan Sah (witness 
No. 4), Ramsarup Sah (witness No.6) and 


Ramasray Sah (witness No. 7). The 
first of these witnesses Sheo Shankar 
Sah states that Musammat Gharbharan 


Kuer went to Gaya in Chait seven years 
ago; that he met her at Gaya and that 
there were 8 or 9 persons with her in- 
cluding Gulal Prasad; that after she 
returoed she fed Brahmins and agnates. 
This witness stated that she might have 
spent Rs. 400. Witness No.4 Jagan Sah 
improved on the evidence of the previous 
witness by stating that the lady spent 
Rs. 400 in feeding people and that he 
learnt from other sources that she spent 
Rs. 1,200 for going to Gaya. It was this 
witness who also stated that Rs. 500 was 
spent in repairing the house. The other 
witnesses Ramsarup Sah and Ramasray 
Sah stated vaguely that the money was 
taken for the Gaya Sradh and for the 
repairs of the house. The last named 
Ramasray says that Musammat Gharbharan 
“was in need of money for going to 
Gaya”. It would be impossible in my 
judgment on evidence of that character to 
hold that the allegation that the money 
was required for the purposes alleged had 
in fact been proved. Of the two wit- 
nesses to whom I have referred, namely 
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Sheo Shankar and Jagan, the evidence of 
one is vague and that of the other who went 
into a greater detail, wis hearsay. It is, 
therefore, of no value whatever. 

So far as regards the question whether 
the purchaser madea bona fide enquiry, 
Ramsarup Sah, witness No. 6 for the defend~ 
ant, was called to establish that fact and 
says that he made enquiry on behalf of 
Sheonarain (defendant No. 2) from Jagan 
Sah, Ramasray Sah, Ramprit Sah, Gulal 
Sah and daughter of Gharbhbaran. The 
learned Judge has declined to accept their 
evidence. He has pointed out that when 
Jagan Sah who was witness No.4 for the 
defendant went into the witness-box, no 
question was put to him to support the 
statement made by Ramsarup and that 
Ramprit who was one of the persons from 
whom enquiry was made, although present 
in Court was not called and examined by 
defendant. The learned Judge also dis- 
credits the evidence of Ramasray Sah for 
the reason that he was called without 
summons and deposed at the request of 
defendant No.1. Lam not prepared to say 
that the fact that a witness has not been 
summoned was justification of itself for 
saying that his evidence was not to be 
accepted, but at the same time I do not 
forget that the learned Judge had the 
witness before him, and that the circum- 
stances to which he referred undoubtedly 
led him to reject the evidence, nor have 
we had any argument addressed to us 
which would lead us to the conclusion that 
the Judge wasin error in this regard. As 
tothe actual passing of the consideration 
(Rs. 2,500) it is impossible to hold that that 
sum was not paid. There was an allegation 
in the plaint that it was not paid and the’ 
relief claimed was for a declaration that 
there was no consideration. But apart from 
those allegations there is no evidence on 
the part of the plaintiff but there is evi+ 
dence by the defendants of unimpeach- 
able character establishing the fact of 
payment. There is in this connection a 
fact recorded in the deed itself that the 
money was paid in the presence of the 
Registrar. I leave that part of the case by 
referring to the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Ali Khan Buhadur v. Indar 
Parshad (1). 5 

The more serious part of the case, 
however, relates to the question of thé 
revenue sale. Itis the contention of Dr. 
Sen on behalf of the respondents that thé 

(1) 230 950; 231 A 92;7 Sar, 63 (PO. 
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plaintiff here has éstablished a case of 
fraud against defendants Nos. | and 2. 
In considering this case the allegations of 
the plaintiff must, in my judgment, be 
analysed with some care. In the first 
Place the conspiracy and fraud alleged by 
the plaintiff is not simply a conspiracy and 
fraud of defendants Nos.2 and 1, but it 
sufficiently. and clearly appears from 
paras. 5 to 9 of the plaint that according 
to the plaintiff not only defendants Nos. 1 
and 2 but defendants Nos. 3 and 4 were 
involved in this. Shortly stated the plaint- 
iff's case is that owing to kad feeling be- 
tween the senior and the junior widows, 
Musammat Gharbharan Kuer the junior 
widow in conspiracy with the other defend- 
ants in the case brought this transaction 
about in order to defeat the claims of the 
plaintiff. As I understand the case now 
argued, I apprehend that Dr. Sen does not 
now seriously contend that Musammat 
Gharbharan Kuer was a party to this 
fraud, although I must in this connection 
refer to one of the arguments addressed to 
us on this point. On the ground that it 
has been found that there was no legal 
necessity to support tue sale, Dr, Sen asks 
us to presume fraud against Musammat 
Gharbharan. I think, it would be a rather 
drastic conclusion to arrive at, to hold that 
the mere fact that a widow entered into 
an imprudent transaction was evidence of 
fraud. Apart from that fact I think it is 
admitted there is none other. We are, 
therefore, left with the case of the alleged 
fraud against defendants Nos. 1 and 2. 
The first point to clear up with regard to 
this matter is whether the revenue sale 
was held with respect to the January or 
March fist. It is clear that as the case 
depends upon the contention that defend- 
ant No, 2’s fraud consisted in his allowing 
the estate to fallinto arrear in conspiracy 
with defendant No. 1, this pont is of 
importance. Ifthe arrear was for any kist 
earlier than that of January 15, it is obvious 
that the default was not of defendant No. 2 
but of Musammat Gharbharan. Dr. Sen also 
argues that allowing the estate to remain 
in arrear is evidence upon which we are 
-entitled to hold that the act of defendant 
No. 2 was fraudulent, or to put it pernaps 
More accurately, was guilty of a con- 
spiracy to bring about this revenue sale. 
It seems to me, however, that the fact that 
_defendant No. 2 allowed the estate to 
remain in arrear is no evidence of fraud or 
of aconspiracy which would support the 
allegation of fraud. He was under no 
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obligation to anyone to pay excepting to 
Government and to himself, 

On the facts the position is as follows: 
We know the revenue sale took place on 
June V, 1927, and if the document which is 
Ex. E in the case is not evidence, wa 
should be left without any evidence what- 
ever as to what the kist was for which the 
estate was sold. Dr. Sen asks us to say 
that on the reading of this order the kist 
was for March 28, 1927. The order states: 
“Knalispur, Pargana Gaya, etc, having an 
annual sadar jama of Rs. 12-41 was sold 
for arrears of demand up to March 23, 
1927". If we take this document, then 
the evidence is not clear what is meant by 
the statement made therein “demand up 
to March 28, 192i". If we hold, as we are 
bound to hold, 1 think that this document 
isno evidence, then we must fall back on 
the presumption which arises in the case, 
the sale certificate which is evidence being 
silent on tne point. The sale took piace | 
Tepeat on June 6, 1927. By a decision of 
their Lordships ot tha Judicial Committee 
of the Privy Council in Buksh Ilahi v. 
Durlav Chandra Kar (2) asalein June of 
1927 would be justitied only if the sale was 
for the arrears of one of the kisis for tne 
year 1923. In tue absence of evidence to 
the contrary, we are bound to assume that 
the revenue sale was a regular sale, that 
is to say, a sale in accordance with law. 


‘In the absence of proof in the circum- 


stances of this case we are bound to hold 
that the kist for which this sale was held 
was one of the kists of the year 1926--a 
kist during the possession of Musammat 
Gharbharan Kuer. Itis, therefore, neces- 
sary to hold that the arrear was not an 
arrear caused by defendant No. 2. 

Now, the other facts upon which the 
respoudents rely for proof of fraud against 
defendant No. 2 are that defendants Nos. 1 
and 2 were joint; that the purchase was 
by defendant No. land the sale was by 
reason of the arrear wuich it is said defend- 
ant No. 2 allowed to be caused; and from 
those circumstances we are asked to hold 
that defendants Nos. 1 and 2 had been 
guilty of this fraud by whicn defendants 
Nos. Land 2 hoped to feed their imperfect 
title derived from Musammat Gharbharan 
by the subterfuge of this irregular revenue 
sale. Tue allegation in the plaint as 
regards the jointness of defendants Nos. 1 


(2) 16 C W N 832; 16 Ind. Cas. 821; 39 O 981; 39 
I A 177; 28M LJ 206; 12 M LT 385; (1912) M W N 
1005; 14 Bom. L R 1063; 10 A L J 452,160 L J 620 
PO). 
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and 2 is consistent, in my opinion, not with 
the existence of a joint family of which 
defendants Nos. 2 and 1 were members but 
with jointness as regards business as stated 
in para. 9; ihe plea reads “whose business 
is all joint’. Although the learned Judge 
does not accept the evidence that separa- 
tion took place more than ten years before 
the purchase of January 1927, on pleadings 
and the evidence it seems to me that the 
most that could be said is that their 
business was joint. Upcn the question 
that their business was joint, Ex. 3, which 
was a petition for the refund of the surplus 
sale proceeds in the revenue sale, was 
written out {according to the evidence) by 
one of the plaintiff's witnesses on the 
instructions of both defendants Nos. 1 and 2. 
Exhibit 3 (a) wes a mutation petition on 
behalf of defendant No. 1 which was written 
by one and signed by the other. The same 
may be said as regards the land registration 
petition (Ex. 3-b) and also as regards Ex. 
3 (c) the application for the correction of 
an enliy in the Land Register. These facts 
are relied up on by the plaintiff and by the 
learned Judge in the Cour: below for hold- 
ing that the business of these two persons 
was joint. The learned Judge expresses 
himself in this way : 

“Even assuming for a moment for the sake of 
argument that defendants Nos. 1 and 2 are not 
joint in mess there is sufficient evidence in the 
record that would go to prove that all their affairs 
are joint and itis defendant No.1 who looks after 
the same,” 

On the finding at which I have arrived 
the arrear was not by tke default of defen- 
dant No. 2; that isthe only aseumption in 
law we can arrive at inthis case. It may be 
and for the moment I accept the conten- 
tion tlat itis proved that the business of 
defendants Nos. 1 and 2 is joint. On those 
facts alone we are asked toinfer a case of 
ecnspiracy and fraud against these two 
defendants. In coming toa conclusion on 
this question, I cannot disregard the fact 
that the allegaticn made in the plaint was 
an allegation of ccnspiracy not only against 
these two defendants but also against the 
other two defendants in the suit. Had the 
finding of fact arrived at by the Court 
below been a question of appreciation of oral 
evidence andthe demeanour cf witnesses, 
it would have been perhaps difficult, if not 
impossible, for this Ccurt to come to a 
conclusicn different from that at which the 
Jearncd Judge in the Court below bas arriv- 
ed. But inthis case the finding of fraud 
against defendants Ncs. 1 and 2 is a find- 
ing arrived at by inferences from facts 
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admitted or proved. Those facts do not in 
my judgment admit of such conclusions. 
The facts do not point unmistakingly to 
fraud and are susceptible of inferences 
consistent with innocence as regards this 
charge. Without fraud the revenue sale 
must stand and as the plaintiff's case in 
this suit depended upon her success in 
establishing her right to a declaration that 
the revenue sale was not binding upon her, 
the suit must fail. For these reasons I 
would allow the appeal and dismiss the 
plaintiff's action with costs throughout. 
Manohar Lall, J.—I agree ; but as we 
are reversing the decision of the learned 
Subordinate Judge it is right that I should 
shortly give my reasons why I have arrived 
at the same opinion as my learned brother. 
I am satisfied on reading and considering 
the evidence, both oral and documentary 
that the decision of the learned Subordinate 
Judge is correct when he holds that the 
sale of January 15,1927, was not for legal 
necessity nor was the money advanced to 
defendant No.3 after due and bona fide 
enquiry. On the other hand Lam also satistied 
that the consideration as stated in the sale- 
deed, did pass from defendant No. 2 to 
defendant No, 3. The evidence was practic- 
ally one-sided. Witness No. 6 for the defen- 
dant stated definitely that a sum cf Rs. 2,240: 
was paid before the Sub-Registrar and 
there is also an endorsement to this effect 
upon the sale-deed. This statement was 
not challenged in cross-examination. 
Neither the widow nor the son-in-law came 
forward to deny the receipt of consideration. 
I, therefore, hold that the plaintiff would be 
entitled to the first declaration as mention- 
ed in the relief portion of the plaint, were it 
not for the fact that it is impossible to 
grant this relief because the property co- 
vered by the sale-deed was sold on June 
6, 1927, in arrears of Government revenue. 
I now proceed to consider whether the 
plaintiff is entitled to the real declaration. 
claimed by him, namely : 
“that the revenue sale in favour of defendant No.1 


is collusive and fraudulent and the same is not bind- 
ing upon the next reversioners of the said Bechu 


Sah. 


This relief was not contained in the plaint 
as it was originally filedon March 23, 1933. 
Defendant No. 1, whois the appellant be- 
fore us filed a written statement cn June 
29, 1933. The case was opened for trial on 
May 1, 1934, On tat date | ind on reading 
order No, 21 that the plaintiff applied for an 
amendment of ihe plaint by asking for this 
new relief to be added. This was objected 
toby the defencant but the objection was 
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overruled. In order tosucceed the plaintiff is 
required to prove that the sale of June 
6, 1927, was brought about by the fraud of 
defendants Nos. 1 and 2 upon the allega- 
tions as mentioned in the plaint. These 
allegations, if analysed, amount to this that 
the step-mother ofthe plaintiff and defen- 
dant No. 4 were in collusion with each 
other to waste the properties of Bechu Sah 
in order to put the plaintiff to loss; secondly, 
. that the sale-deed of January 15, 1927, was 
for ‘no legal necessity and without consi- 
deration; and thirdly that defendants Nos. 1 
and 2, uncle, and nephew had joint busi- 
ness and were on the look-out to lay hands 
on this property and accordingly they 
brought defendant No. 3 to their side and 
brought about the execution of the sales 
deed; and lastly which is very important, 
that 

“to strengthen their title defendants Nos. 1 and 2 
resorted to the fraud in that they intentionally 
allowed the revenue of the villages to fall in arrears, 
got them soldat the Oollectorate revenue sale and 
‘themselves purchased them inthe name of defen- 
dant No, 1." 

No evidence was given at the trial to 
show that defendants Nos. 3 and 4 or defen- 
dant No. 3 was in collusion with defendants 
Nos. 1 and 2 inorder to get the property 
sold in arrears of revenue. Some attempt 
was made tə sh.w that defendants Nos. 1 
and 2 were. members of the joint Hindu 
family governed by the Mitakshara School 

. of Hindu Law and that they were joint in 
mess and business and, therefore, it was 
argued that when the property was allowed 
to be sold in arrears of revenue and pur- 
chasad by defendant No. 1, the purchase 
really enured to the benefit of the joint 
family or to that of defendant No. 2 as 
before. The short answer to this contention 
is that no such case is made out in the 
pleadings and indeed para. 9 of the plaint 
suggests that defendants Nos. 1 and 2 
were separate bat only had joint business. 
The oralevidence in tHe case also points to 
the same conclusion namely that defendants 
Nos. 1 ané 2 separated from each other long 
ago. Lam particularly impressed by the 
evidence of Joti Lal Sah, defendant No. 1, 
who is aged 72. Hesays definitely on oath 
that defendant No. 2 separated from him 
for over 50 years. This assertion is support- 
ed by the documentary evidence in the case, 
namely among cthers, the judgment Ex. B 
(1) of 1903 and entries in the survey record 
of rights Exs. F series, which show that 
the two branches were separately recorded 
in pcessession and that defendant No. 2 was 
recorded in possession under the guardians 
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of his mother Musammat Somaro 
Kuar. In view cf the pleadings this evi- 
dence is quite sufficient in my mind to 
negative the suggestion now made in argu- 
ment that defendants Nos. land 2 were 
members of a joint Hindu family. The 
oral evidence adduced on behalf of the 
plaintiff is meagre and insignificant upon 
this point and is not fit to be relied upon. 
The only allegation made in the evidence of 
two witnesses for the plaintiff is that defen- 
dant No.1 and defendant No. 2 “lived jointly”. 
The cross-examination of witness No. 3 for 
the plaintiff discloses that he knows nothing 
about this family and I am not impressed 
with the evidence of this witness at all. In 
my opinion the plaintiff has failed to prove 
that defendants Nos. 1 and 2 were members 
of a joint Hindu family. On the other hand 
it is established that they were separated. 
Even the evidence on the question that 
their business was joint is not of a very 
convincing character. But Iam prepared 
to assume in favour of the plaintiff that 
defendants Nos. 1 and 2 had joint business. 

The critical question of factin this case 
ig whether the property was allowed to be 
sold because the defendants intentionally 
allowed the revenue ofthe village to fall 
into arrears. Strange asit may seem, al- 
though this was the crucial point in the 
case, the plaintiff has miserably failed to 
prove that this property was brought to 
sale on account of arrears during the time 
that defendant No. 2 was the owner. Defen- 
dant No. 2 purchased this property on 
January 15, 1927, as stated already and the 
document was registered on January 
20, 1927. It is well-‘knownthat the January 
kist inthis province for paying arrears of 
the Government revenue ends on January 
12; and afler that date no payment is per- 
missible unless the Collector exercises his 
special powers under 8. 18, Revenue Sale 
Law, which he does only in cases of ex- 
treme urgency or hardship. Inthe present 
case the plaintiff has not taken the trouble 
to produce a copy of the touzi ledger which 
would show the state of account of this 
estate with the Government. Itis that 
paper which would have shown easily the 
arrears for which this estate was actually 
sold on June 6, 1927. Reliance was, how- 
ever, placed by Dr. Sen on the order sheet 
at p. 33 to show that the Government dues 
of this estate on the date of sale was 
Rs. 27-3-1. I donot see how tae statement 
in the order-sheet is evidence of the fact 
but in any case it does not show the period, 
for which this estate was in arrears. 


ship 


184° 


Reliance was next placed upon the state- 
ment in Ex. E at p. 35 which is an order 
of the Deputy Collector to the Nazirto give 
possession tothe purchaser. It states that 
the estate was sold for arrears of demand 
up to March 28, 1927. Tt, also states that the 
sadar jama payable annually is Rs. 12-4-1. 
Tn the first place this statement in the order 
for delivery of possession is no evidence 
at all and is no guarantee as to the truth of 
the facts stated therein. Assuming that 
this statement is admissible and true it 
does not show that the estate was rot in 
arraars before January 12, 1927. In my ex- 
perience when the estates bear a small 
apnual revenue payable to Government 
such amounts are payable only in one kist, 
that is in January of each year. In this 
case I find that the annual sadar jama is 
Rs. 14-1 and I would be inclined to think 
that this was the amount payable annually 
in the January kisi; but, whatever may be 
the real position the evidence on the 
record is wholly insufficient to establish that 
this estatefell into arrears after January 
15, 1927, that is to say, in the March kist 
of 1927. This being so, the plaintiff has 
failed to prove that the defendant allowed 
the estate to fall into arrears. It is also 
obvious that when the property was sold 
by the widow the estate was already in 
arrears and therefore, the arrears were due 
from this estate while defendant No. 3 was 
the owner. If it is permissible to guess, I 
think what happened was that owing to the 
negotiations for purchase being caused or 
for sometime each party was under the 
impression that the other party had paid 
or would pay the Government demand and 
in this view the Government demand was 
not paid by the vendor and by the time 
the sale-deed came to be executed and 
registered, the last date of payment of 
January kist was over. 

It wasthen argued by Dr. Sen that when 
defendant No. 2 came to know that the pro- 
perty was on sale he allowed the property 
to be sold for arrears of Government 
revenue and did not pay the demand which 
was justly payable by him and he got it 
purchased in the name of defendant No. 1. 
Now assuming that each one of these 
allegations is established, I do not see how 
these can prove that defendant No. 2 is 
guilty of any fraudulent conduct. Daefen- 
dant No.2 was a bona fide purchaser of 
this property and the sale to him upon my 
finding was good till the lifetime of the 
vendor. When he found the estate in 
arrears it was open to him to pay up the 
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arrears or not to pay up the arrears. There 
was no duty imposed upon him to pay up 
the arrears. He was not required to look 
after the interest of the reversioners in that 
situation. It may be he did not have the 
money ready on that date to pay up the 
arrears or as is more probable he acted 
like petty zemindars who are very careless 
in paying up the Government arrears in 
time. They wait till the very last moment 
and then they being to arrange for the 
amount which is to be deposited and proceed 
tothe treasury onthe last date of the kist 
and are unable to reach there in time. Such 


-cases are not uncommon occurrence in this 


province. Butin any case I donot see any 
evidence on the record from which I can 
draw an inference of fraud against defen- 
dant No. 2 or against defendant No 1; the 
acts attributed to them are all of equivocal 
character and inthe absence of clear evi- 
dence the Court is not entitled to presume 
fraud but should presume innocence. The 
learned Subordinate Judge has fallen into 
the error which was condemned by the ` 
Privy Oouncilin Moonshee Buzloor Ruheem 
v. Shumsoonnissa Begum (3), at p. 602*, 
were they observed that “Judges in India 
are perhaps somewhat too apt to see fraud 
everywhere.” The learned Subordinate 
Judge was no doubt guperindaced into this 
belief by ihe manifold cases of fraud with 
which he has to dealin the course of his 
official duties Upon a careful considera- 
tion of the evidence Iam of opinion that 
the finding of the learned Subordinate 
Judge that the sale was brought about by 
the fraud of defendants Nos. | and 2 is 
incorrect and Lam unable to accept it. T, 
therefore, agree that the appeal should be 
allowed and the suit of the plaintiff dismiss- 
ed with costs throughout. 
D. Appeal allowed. 

pO 11 MIA 551; BW R 3; 2 Suther 59; 2 Sar. 259 
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RANGOON HIGH COURT ; 
Civil Revision Application No, 343 of 1937 
July 5, 1937 
Rosgets, C. J. AND Suarpag, J. 
OHATTAL TRADING Co, Lrp.— 
APPLIOANT 
VETSUS 
Babu MAHIM OHANDRA DAS AND OTHERS 
—OpposiTs PARTY. 

Revision —Case prima facie time-barred—Order of 
lower Court without adjudicating on question of 
limitation—High Court, if can interfere in revision. 

The High Court can interfere in revision in a case, 
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which is on the face of it time-barred and where 
the Assistant District Judge has made an order 
without adjudicating onthe question of limitation. 
Tara Sankar Ghost v. Nasaruddi (1), relied on. 

O. R. App. against an order of the Assis- 
ee District Court, Akyab. dated August 21, 
1936. 

Mr. S. C. Chowdhury, for the Applicant. 

Roberts, C.J.—This is an application 
to set aside an order made by tke Assis- 
tant District Judge of Akyab setting aside 
an ex parte decree and it appears that 
application was made before him to. set 
aside the ex parte decree on June 22, 1936. 
A preliminary decree had been passed on 
July 4, 1935 and by Art. 164, Limitation 
Act, the period of limitation for an order 
to set aside a decree passed ex parte is 
30 days. It also appears that on Janu- 
ary 28, 1936 his agent took time to file his 
objections and later made an application 
to make the Official Assignee of Oaleutta 
a party as the defendant had been adjudged 
insolvent. 

By reason of the decision in Tara Sankar 
Ghosh v. Nasaruddi (1) we have reached 
the conclusion that the High Court can 
interfere in revision in’ a case which is on 
the face of it time-barred and where the 
Assistant District Judge has made an.order 
without adjudicating on the question of 
. limitation. Accordingly this order must be 

set aside with costs three gold monurs. 

Sharpe, J.—I agree that this applica- 
tion is clearly barred by the Limitation Act 
and I have nothing else to add. 

D, Order set aside. . 

(1) 190 W N 970; 29 Ind. Cas. 476; AI R 1916 Oal 
651; 220 L J 589. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1742 of 1935 

February 23, 1938 
MOHAMMAD Isat, J. 
KARAN SINGH AND  ANOTAER— PLAINTIFES 
— APPELLANTS 
versus 
BUDH SEN AND orsers—DzrenpaNts— 
RESPONDENTS 

Hindu Law — Partition — Separate residence, if 
conclusive evidence of partition — Transfer of Pro- 
perty Act (IV of 1882), s. 51 — Lessee of land and 
premises near relation of lessor—Lease in year 1893 
and not registered — Improvements made by lessee— 
Suit by plaintiff for possession — Principles of s. 51, 
if apply —Deerce, conditional on payment of im- 

‘ovement costs— Applicability of 3.60, Basements Act 
(V of 1882)—Estoppel, if applies. 

Separation in residence amongst Hindus is only 
one of the factors that goes to prove partition but is 
by no means conclusive evidence of partition. 
Generally speaking, the normal estate of every 
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Hindu family is joint ; presumably every such family 
is joint in food, worship and estate. In the absence 
of proof of division such is the legal presumption. 

The principle of s. 51, Transfer of Property Act, 
applies to suitable cases on equitable grounds. 

Where the defendants who were the near relations 
of the plaintiff were allowed to occupy the plaintiff's 
premises and laud under unregistered lease, as early 
as 1893, and the defendants spent money on im- 
proving the building without any protests from the 
plaintiffs and the action of the defendants was not 
found to be not done in good faith, in a suit for posses- 
sion of the land and the premises : f 

Held, that the principles under s. 51 applied to the 
case anda decree should be passed conditional on 
payment of the amount spent by the defendant in 
improvingthe premises. Kalyan Das v. Jan Bibi 
(2), Uma Shankar Lal v. Mahabir Prasad (3) and 
Badal Chandra Sadhukhan v. Debendra Nath (4), 
relied on, f 

Held, also that s. 60, Easements Act, did not come 
into operation. 

Held, further, that no question of estoppel arose. 
Mata Dayal Lal v. Lalji Sahai (1), distinguished, 


S. ©. A. from the decision of the Sub- 
Judge, Aligarh, dated April 2, 1935. 

Mr. C. B. Agarwala, for the Appellants. 

Mr. Panna Lal, for the Respondents. 

Judgment.—This isa plaintiffs’ appeal 
arising out of a suit for possession of a 
Nohra, a house and some land appurtenant 
to the house, on the allegation that the 
plaintiffs’ father Pitambar Das gave the 
house to the defendants to reside, that the 
plaintiffs now require the house for their 
own use and, therefore, served notice on the 
defendants to make over the house to the 
plaintiffs, that the defendants have refused 


‘to deliver possession of the house: hence 


the suit. The suit was resisted by the de- 
fendants inter alia on the grounds that the 
defendants were the owners of the property, 
that they were in adverse possession of the 
property, that evenif they were licensees 
they were given the land by the predeces- 
sor of the plaintiffs for building a house 
and as they have spent considerable amount 
of money on constructing a building on 
the land the licence cannot be revoked and, 
lastly, that the suit is not maintainable for 
non-joinder of a necessary party. The Court 
of first instance dismissed the suit. On 
appeal the learned Civil Judge decided most 
of the issues in favour of the plaintiffs but 
dismissed the suit on the ground of non- 
joinder of a necessary party. The plaintiffs 
now come to this Court in appeal. It may 
be noted that the original plaintiff Chiranji 
Lal is dead and the present appellants have 
been substituted in place of Chiranji Lal. 
Learned Counsel for the appellants has 
challenged the finding of the learned Civil 
Judge on several grounds. He contends that 
the defendants had never pleaded that, 
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there was a partition between the plaintiff 
Chiranji Lal and his brother and, therefore, 
the presumption of law remains that the 
property belonged to both brothers as joint 
owners and, on the death of Chiranji Lals 
brother Hira Singh and the latter’s son 
Durga Prasad, Chiranji Lal became full 
owner of the proparty to the exclusion of 
Durga Prasad’s widow. The plaintiff in 
para. 1 pleaded that he was the sole owner 
of the property in dispute. ‘The defendants 
in para. 18 of the written statement plead- 
ed that Pitambar Das the original owner 
of the property left two sons, namely, the 
plaintiff and Hira Singh deceased. Hira 
Singh died leaving a son Durga Prasad who 
died leaving a widow Musammat Tirbeni 
Kuar, who was a necessary party to the suit. 
There was no suggestion whatsoever in this 
paragraph ur in any other paragraph of the 
written statement that there was a partition 
between Ohiranji Lal and Hira Singh or 
his son Durga Prasad. The learned Munsif 
framed the following issue in the light of 
the written statement : 

Issue No. 5. Is Musammat Tirbeni a neces- 
sary party to the suit ? The finding of the 
learned Munsif on this issue is in the fol- 
lowing terms: 

“It is proved beyond doubt that Musammat Tir- 
beni is residing separate from the plaintiffs as stated 


by plaintiffs’ witnesses, Her husband was also re- 
siding separate from plaintiff...” 


There is no suggession that there was a. 


partition between the plaintiff Chiranji Lal 
and ‘his brother or nephew. ‘Tbe mere fact 
that the widow and her husband lived in 
‘a separate house in no proof of partition 
between them. Separation in residence is 
only cne of the factors that goes to prove 
partition but is by no means conclusive evi- 
dence of partition. Generally speaking, 
the normal state of every Hindu family is 
joint; presumably every such family is jcint 
in food, worship and estate. In the absence 
of proof of division such is the legal pre- 
sumption. In the present case, the written 
statement of the defendants did no‘ suggest 
that there was partition in the family. 
There is no finding to this effect either -in 
the judgment of the trial Court or in that 
of the Court below. Under these circum- 
stances, I must assume that on the death of 
Pitambar Das his two sons succeeded to 
this property as joint tenants and the joint 
tenancy was never conve:t:dinto a tenancy 
in commen. If the property in dispute was 
jointly owned by the family it foliows that 
the widow of Durga Prasad will have no 
interest in the property. All that she is 
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entitled to is to be maintained by the plaint- 
iff and can claim no share in the estate. If 
Musammat Tirbeni Kuar hàs no share in the 
estate sbe cannot be considered a necessary 
or even a proper. party to this litigation. 
Under these circumstances in my judgment 
the Courts below have erred in dismissing 
the suit for non-joinder of Musammat Tri- 
beni in the suit. 

Learned Counsel for the appellants has 
attempted to support the decree of the 
Court below by challenging its finding on 
the question of revocaticn of licence. It 
is contended that under s. 60, Easements 
Act, alicence may be revoked by the grantor 
unless the licensee acting upon the license 
has executed a work of a permanent charac- 
ter and hasincurred expenses in the exe- 
cution. In the present case the Courts 
below have found that soon after the pro- 
perty was made over to the defendants or 
their predecessor by Pitambar Das they 
extended the old building and spent con- 
siderable amcunt of money on the construc- 
tion. The learned Uivil Judge, however, 
has found thatthe grantor had given the 
land and rooms for purpcses (f residence 
and that they were not given for building 
purposes. In view of this clear finding, it 
is not open to learned Counsel for the res- 
pondents to argue that the defendants were 
given land to build upon. As the defend- 
ants were permitted only to resiae in the 
rooms, any addition made by them would 
not be covered by the terms ofthe grant 
and, therefore, e. 60, Easements Act, will 
not come into operation. 

The nest point that has been urged by the 
learned Counsel for the respondents is that 
the plaintiffa were estopped from ejecting 
the defendants from the property in suit 
as the defendants were allowed to construct 
the new building without any protest from 
the plaintiffs. In order to substantiate the 
plea of estoppel, it must be proved that one 
person has by his declaration, act or omis- 
sion intentionally caused or permitted an- 
other person to believea thing to be true 
and to act upon such belief. In tke present 
case the finding of the learned Oivil Judge 
is against the defendants on this point. The - 
learned Judge has remarked as follows : 

“The land was not given to them asa gift. The 
plaintiffs’ conduct in allowtng them to put up 
permanent constructions on the land could not have 
led them‘ to believe that the land was to be considered | 
their own,” 

Apparently the learned Judge of the 
Court below was’ not satisfied on the evi- 
dence that the defendants were led to be- 
lieve that they were entitled to construct- 
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new buildings on account of any declaration 
or omission on the part of the plaintiffs. 
Reliance has been placed on Mata Dayal 
Lal v. Lalji Sahai (1. In this case the 
learned Judge found on facts that the 
plaintiff was estopped by reason of his own 
previous conduct, under s. 115, Evidence 
Act, from disputing the right of the vendee 
in the property transferred under the sale 
deed which he himself attested. It appears 
that in this case the dispute was with re- 
gard to sir plots which were transferred by 
the vendor tothe vendee and the plaintiff 
had attested the document in token of his 
acceptance of the transfer. Under these 
circumstances it is obvious that the plaintiff 
could not be allowed to challenge the trans- 
fer ci the sir plots. Inthe present case I 
am bound by tke finding of the learned 
Civil Judge who was not satisfied on the 
evidence that the defendants were induced 
to construct the additional building on 
account of the declaration or omission of the 
plaintiffs. Under these circumstances, in 
my judgment, the plea of estoppel has no 
force. 

Learned Oocunsel for- the appellants has 
further argued that the defendants are not 
entitled to be compensated for the new con- 
structions made hy them ae there is no 
rule of law which sanctions such a course. 
Tt is true that s. 5), Transfer of Property 
Act in terms does not apply, nor does’ s. 63 
of the Act has any application to the facts 
of this case, but the principle underlying 
s. 01, Transfer of Property Act, has been 
extended in several cases on equitable 
ground. Learned Counsel for the respon- 
dents has referred me to several cases in sup- 
port of his contention. In Kalyan Das v. 
Jan Bibi (2), it was held that 

“when a purchaser for value is evicted in equity 
under a prior title, he will be credited with all the 
moneyexpended by him in necessary repairs or 
permanent improvements ..” 

16 was further held that 

“the Transfer of Property Act is not exbaustive 
and does not exclude any equitable principles such 
as may regulate the rights and liabilities of the 
parties in a case not specifically provided by the 
Legislature.” 

The next ruling cited by the learned Coun- 
sel fur the respondents is reported in Uma 
Shankar Lal v. Mahabir Prasad (3). In this 
case the plaintiff had brought a suit for re- 
covery of possessicn of a house on the 
ground that the defendants had no right to 

ma IR 1927 All. 838; 108 Ind. Cas. 24; 25 A L 


J 878. 

(2) 1929) A L J105; 112 Ind. Oas. 765; A I R1929 
All. 12; 51 A 454. 

(3) A I R 1929 All, 854; 118 Ind. Cag. 235; Ind. Rul. 
(1929) All, 827. 
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remain in pessession of the same and that 
agift of this house in favour of the defend- 
ants was null and void. It was found on 
evidence that the gift in favour of the de- 
fendant was incperative, that the defend- 
ants had been occupying the house for a 
very long time and that under the belief 
that the gift in their favour was legal and 
operative, they had spent considerable 
amount of money in overhauling and repair- 
ing the house. In view of ihese findings the 
learned Judges observed as follows : 

“At the time it is quite obvious that the house 
at the time was in a tottering condition and danger- 
ousto live in. Acting in good faith and on the 
assurance received from Rampat Lal and his nephew 
the defendante believed that they were entitled to 
retain this house and epent considerable sums in 
overhauling it.,.We, therefore, think that it will be 
just and equitable to order that the plaintiffs should 
be allowed the possession of half the house on pay- 
ment of halfthe amount spent by the defendants,” 

In Badal Chandra Sadhukhan v. Deben- 
dra Nath (4), the following observations have 
been relied upon: 

“But there is a question of equitable estoppel which 
arises by reason of the fact that the defendant, 
acting though he may have been under an inopera- 
tive deed and led into the belief that he had obtain- 
ed a permanent tenancy in the land, has spent 
Money on itin recent parmanent structures, This 
equitable estoppel must be, in my judgment, equally 
operative against the plaintiff as it was against the 
Mridhas orthe Mitras. Giving effect to this equ.t- 
able estoppel I hold that the decree passed by the 
Court beluw should be conditional on payment by 
the plaintiff to the defendant of the value of the 
structures attheir present market price.” 

In this case the defendants were lessees 
under an unregistered lease and relying 
upon the operative character of the lease 
the defendants had spent considerable 
amount of money in building a house and 
as on the evidence it was found that they 
had acted in gocd faith a conditional decree 
was passed in favour of the plaintiff on 
payment of the amount spent by the de- 
fendants in constructing a hoise. None of 
these cases is clearly applicable to the facts 
of this case but it is obvious that the prin- 
ciples underlying s. 51, Transfer of Property 
Act, have been extended in suitable cases 
on equitable grounds. In the present case 
the defendants are near relations of the 
plaintifis. They were allowed to occupy the 
house cr the rooms as long ago as 1893. 
During this interval they spent substantial 
sums of money on improving the building 
witLout any protest from the plaintiffs or 
their predecessor. There is nothing to show 
that they did not do so in good faith. Under 
these circumstances I thiok itis a suitable 


(4) A IT. 1923 Oal. 612; 145 Ind. Cas. 892; 580 
J 385; 37 6 WN 473;6 RO 163; 58 CL J ae = 


A 


138 


ease in which the equitable principle should 
be extended in favour of the defendants 
and a conditional decree should be passed 
in favour of the plaintiffs. The Court 
below has found that Rs. 450 is the value of 
the new constructions and that the plaintiffs 
should be allowed possession over the land 
and the building on condition of their 
paying Rs. 450 to the defendants, 

In the result I allow the appeal, set aside 
the decree of the Court below and decree 
the plaintiffs’ suit for possession of the pro- 
perty described inthe plaint on payment 
of Rs. 450 to the defendants. Under the 
special circumstances of this case, I think it 
will be just that the parties should bear 
their own costs throughout. Leave to 
appeal under the Letters Patent is granted 
to both parties. 

D. Appeal allowed. 





MADRAS HIGH COURT 
Oriminal Appeal No. 470 of 1937 
February 17, 1938 


A Burn, J. 
PUBLIC PROSEOUTOR— APPELLANT 
versus . 


ABDUL RAJAK —RESPONDENT 

Penal Code (Act XLV of 1860), 8. 22/-B—District 
Munsif, in pursuance of High Court's order, issuing 
general order that warrants of arrest should there- 
after be signed by head clerk—Successor of District 
Munsif issuing such warrant signed by head clerk— 
Warrant, held legal and escape therefrom an offence 
under s. 225-B. f 

In pursuance of the orders of the High Court, the 
District Munsif pissed a general order that all war- 
rants of arrest issued by Munsif’s Oourt should be 
signed by the head clerk : 

Held, that the delegation was formerly made by 
“the Court” and not personally by the District 
Munsif who passed the general order in this behalf. 
Similarly ‘the delegation was.made to the head clerk. 
and not to the particular head clerk. Consequently 
the issue ofa warrant by the head clerk of the 
successor of the District Munsif who issued the 
general order was not illegal and escaping 
from the arrest effected under such warrant was an 
offence under s. 225-B, Penal Code. 


Or. A. against the acquittal by the 
Stationary Sub-Magistrate, Pattikonda, in 
O. C. No. 15 of 1937. 

Mr. G. Chandrasekhara Sastri, for the 
Respondent. 

Judgment.—This is an appeal by the 
Government from an order of acquittal. 
The facts are not disputed. The respon- 
dent was arrested by a process-server 
(P. W. No.1) of the Court of the District 
Munsif of Kurnool on October 3, 1936. 
The order for his arrest was passed by the 
District. Munsif in execution of a decree of 
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a Panchayat Court. The respondent signed 
on the warrant but did not go with the 
processeserver to the Court. He told the 
process server that he would pay the 
money and then went into his house and 
refused to come thereafter. Tne next day 
when the process-server went to his house 
again the accused was not to be found. 
The learned Sub-Magistrate found these 
facts established but considered that the 
respondent was not guilty of any offence 
because the arrest warrant had been 
signed by the head clerk of the District 
Munsif’s Court. He found that the head 
clerk had been authorised to sign arrest 
warrants in the time of the former District - 
Munsif. Butthe District Munsif in charge 
of the Court in September 1936 had not 
authorized his head clerk to sign arrest 
warrants and the learned Sub-Magistrate 
thought that the issue of warrants with 
the signature of the head clerk in the 
absence of an authorization by the existing 
District Munsif was illegal. On this view, 
he thought that the act of the accused did 
not amount to an offence of escaping from 
lawful custody. He, therefore acquitted 
him. The learned Sub Magistrate's view 
is erroneous. It is not necessary that the 
District Munsif of the- time should autho- 
rise a head clerk to sign warrants of 
arrest. It was proved that on June 4, 
1935, the then District Munsif, Mr, O. Raja- 
gopalan, passed a general order Ex. O to 
this effect: 

“All the warrants of arrest ordered by thie Court 
shall hereafter be signed by the head clerk. All 


the other processes shail be signed by the Deputy 
azir,” 

This order was passed in pursuance of 
the High Oaurt's order in February 1935 
amending the Civil Rules of Practice and 
Circular Orders. The High Court’s order 
runs as follows: à 

“Every warrant of arrest under O. XXI, r. 21 (2), 
Civil Procedure Code, should be signed by the Judge 
or such officer as the Court may appoint in this 
behalf. The officer to whom this power may be 
delegated should ordinarily be the chief ministerial 
officer of the Court and not the Nazir or Deputy 
Nazir and the delegation should be made in writing 
and kept in Court.” 


The important point to be noticed is 
that the delegation is made by ‘the Court’ 
and not by the District Munsif personally. 
The delegation is made to the head clerk 
and not to any particular head clerk. It 
is quite clear that the order which was 
made by Mr. O. Rajagopalan on June 4, - 
1935, is perfectly valid, and it remains in 
force until withdrawn authorizing the head 
clerk, whoever he may be, to sign warrants 
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of arrest. The learned Sub-Magistrate 
perhaps has been under the impression 
that the order for arrest of the judgment- 
debtor was issued by the bead clerk but 
that, of course, is not so. The head clerk has 
no power to issue orders for arrest but he 
has power tosign warrants of arrest when 
the order for arrest has been passed by 
the Court. The acquittal of the respondent 
is wrong and I set it aside and convict 
the respondent of the offence under s. 225-B, 
Indian Penal Code, and sentence him to 
pay a fine of Rs. 10; in default of payment 
of fine to suffer rigorous imprisonment for 
fourteen days. In fixing the fine at this 
somewhat lenient figure, I am taking into 
account the fact that the respondent has 
been acquitted by the Court below and 
also tbat he is a Police constable who 
may perhaps lose his appointment as a 
consequence of this conviction. 
NeD. Order accordingly. 





ALLAHABAD HIGH COURT 

Execution First Appeal No. 151 of 1936 

February 24, 1938 
IQBAL AHMAD AND Hareizs, JJ. 
KALLU MAL AND O0OTHERBS— JUDGMENT- 
DEBTORS— A PPELLANTS 
versus 
Musammat BARFO — DECREE- HOLDER — 
RESPONDENT 

Hindu Law—Widow—Suit for future maintenance 
—Decree fixing certain amount to be paid by defend- 
ant monthly—If capable of execution—Decree— 
Bzecutability. 

Ordinarily a decree for future maintenance should 
be construed, unless there are some grave objections 
to the contrary, asa decree capable of execution. 
The very purpose of the institution of a suit for 
future maintenance is to ensure the due payment 
of the maintenance claimed by the plaintiff, and the 
plaintifi in a maintenance suit usually praysfor a 
decree that may be capable of execution so that the 
plaintiff may not have to incur the trouble of the 
institution of fresh suits. 

In a case the plaintiff prayed for a decree order- 
ing the defendants to continue to pay a sum of Rs. 50 
a month to her on account of maintenance and fur- 
ther prayed that she be given the right to realize 
the maintenance allowance fixed bythe Court from 
the defendants and the properties of the joint family. 


The decrees passed in the suit ran as follows: “The 
entire claim of the plaintiff be decreed. Ths 
plaintiff's maintenance is fixed at arate of Rs. 30a 


month which the defendants will be liable to pay 
to her every month... wee" 

Held, that the reasonable interpretation to be put 
on a decree like the present was that the monthly 
allowance would be payable to the plaintiff at the 
expiry of each month. This decree, therefore, em- 
bodied a direct and definite order enjoining the 
defendants to pay to the plaintiff the amount of 
Rs. 30 a month at the end of each month. The 
decree was, therefore, capable of execution. 
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Held, further that the executing Court was bound 
to execute the decree as it stood} and could not en- 
tertain an objection that, having‘regard to the fact 
that the profits of the family property were reduced 
after the passing of the decree for maintenance, the 
plaintiff was not entitled to execute the decree with 
respect to the full amount of maintenance fixed. 

Ex. I’. A. from the decision of the Sub- 
Judge, Muzaffarnagar, dated March 14, 1936, 

Mr. Panna Lal, for the Appellants, 

Mr. N.C. Vaish, for the Respondent. 

Iqbal Ahmad, J.—The question for con- 
sideration in the present appeal is whether 


: a decree for maintenance obtained by the 


respondent who was a widow of a joint 
Hindu family of which the appellants are 
the surviving male members, was a mere 
declaratory decree or was a decree directing 
the appellants to pay maintenance in future 
to the respondent on a specified date, and 
on the answer to that question depends 
the decisicn of this appeal. It has been 
held in Vishnu Shambhog v. Manjamma 
(1) and Ram Dial v. Indar Kuar (2), that 
where, upon a suit by a Hindu widow for 
maintenance, the Court granted to her a 
decree fcr a past period and merely declared 
her right to receive future maintenance at 
an annual rate from the defendant, the 
proper way ofenforcing such a decree was 
by means of a separate suit and that the 
decree as regards the future maintenance 
declared by it was not capable of being 
enforced in execution, These cases pro- 
ceeded on the well recognized principle that 
mere declaratory decrees are not capable 
of execution. On the other hand in Ashutosh 
Banerjee v. Lukhimoni Debya (3) and 
Lakshmi Narayana v. Suryanarayana (4) 
it was held that when the decree for 
maintenance as regards the future was not 
a mere declaratory decree and directed the 
defendants to pay the future maintenance 
at a specified date the decree was capable 
of being enforced in the execution depart- 
ment ‘Tnese cases show that ordinarily a 
liberal construction ought to be put in 
interpreting decrees passed in guits to 
enforce claim for future maintenance and 
that, unless it clearly appears from the 
pleadings ard from the decree that the 
intention was to grant a mere declaratory 
decree, the plaintiff decree-holder should 
not be forced to resort to repeated suits for 
the purpose of claiming the maintenance 
due to her. 

The Patna High Oourt has gone to the 

(1) 9 B 108. 

(2) 16 A 179; A W N 1894, 17. 

(3) 19 O 139 (F B). 

(4) A IR 1934 Mad. 680; 152 


Ind. Oas. 515; 
J 494; 40 L W 668:7 R M 237, ee ae 
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length of holding that although the decree 
obtained for maintenance by a plaintiff be 
declaratory inform itis capable of execu- 
tion: vide Hari Sankar Rai v. Tapaikuer 
(5). We are not prepared to go as far as 
the Patna High Court, but we are clearly 
of the opinion that ordinarily a decree 
for future maintenance should be con- 
strued, unless there are some grave 
objections to the contrary, as a decree 
capable of execution. The very purpose of 
the institution of a suit for future mainten- 
ance is to ensure the due payment of the 
maintenance claimed by the plaintiff, and 
the plaintiff in a maintenance suit usually 
prays for a decree that may be capable 
of execution so that the plaintiff may not 
have to incur the trouble of the institution 
of fresh suits. 

In the case before us, the plaintiff prayed 
for a decree ordering the defendants (the 
present appellants) to continue to pay a 
sum of Rs. 50 a month to her on account 
of maintenance and further prayed that 
she be. given the right to realize the main- 
tenance ullowance fixed by the Court from 
ihe defendants and the properties of the 
joint family. The decree passed in the suit 
ran as follows: 

“The entire claim of the plaintiff be decreed. The 
plaintiff's maintenance is fixed at a rate of Rs. 30 
a month which the defendauts will be liable to pay 
to her every month......... ae 

This decree far from being a mere decla- 
ratory one ccntained a definite order 
directing the defendants to pay Ks, 30 a 
month on account of maintenance to the 
plaintiff respondent. It is a fact that the 
date on which the maintenance was to be 
paid every month was not fixed by the Court. 
But the reasonable interpretation to be put 
on a decree like the present is that the 
monthly allowance will be payable to the 
plaintiff at the expiry of each month. This 
decree, therefore, embodied a direct and de- 
finite order enjoining the defendants to pay 
to the plaintiff the amount of Rs. 30 a 
month at the end of each month. The decree 
was, therefore, capable of execution. The 
learned Counsel for the appellants further 
argued that, having regard to the fact that 
the profits of the family property were 
reduced after the passing of the decree for 
maintenance, the plaintifi-respondent was 
not entitled to execute the decree with 
respect to tte full amount of maintenance 
fixed. The short answer to this contention 
is that an execution Court cannot entertain 
an objection of the present description. The 

(5) A IR 1926 Pat. 31; 88 Ind. Cas. 923; 4 Pat. 
693; 6 P L T 802. 
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execution Court is bound to execute the 
decree as it stands. It may be that if the 
allegation about the reduction in the income 
of the family property is correct, the appel- 
lants may have the right to get the amount 
fixed’ by the decree red iced by means of a 
separate suit. In our judgment, the decision 
appealed against is perfectly correct and 
accordingly the appeal is dismissed with 
ecsts. 


Se Appeal dismissed. 


RANGOON HIGH COURT 
Special Second ee Appeal No, 109 of 
1937 


August 28, 1937 
MosEty, J. 
U TE ZAIN—PLAINTIFF—APPELLANT 
VETSUS 
DAW THAUNG—DEFENDANT—RESPONDENT. 

Registration Act (XVI of 1908), s. 77—Suit under 
—Duty of Court—Courtis concerned with genuine~- 
ness of documentand not with its validity. 

In a suit under s. 77, Registration Act, all that is 
required to be shown by the plaintiffs is whether the 
document was executed or not, (or also in some cases 
whether certain requirements of the law as to pre- 
sentation for registration have been complied with). 
In such cases the Gourt is concerned not with the 
validity but with the genuineness of the document 
sought to be registered, that is, whether the docu- 
ment has been executed by the person by whom it is 
alleged to have been executed. Abdul Gafur v. 
Budial Haque (1), W. W. Broucke v. Mohan Bikram 
Shah 12), Rajlakhi v. Debendra (3), Balambal Ammal 
v. Arunachala Chetti (4) and Kanhaya Lal v. Sardar 
Singh (5), relied on. i 

8.8.C. A against the decree of the 
Assistant District Court, Mandalay, in O. A. 
No. 2 of 1936. 

Mr. A. N. Basu, for the Appellant. 

Mr. K. C. Sanyal, for the Respondent. 


Judgment.—Thejplaintiff-appellant brought 
a suit against the defendant-respondent 
under s. 77, Registration Act, for a dece 
ree directing that a deed of gift exe- 
cuted by the defendant in his favour be 
registered. The Sub-Registrar had refused 
to register it on the ground of denial of 
execution, and the appeal under s. 72 of 
the Act, to the Registrar had been dis- 
missed. The defence set up in the writcen 
statement was that the plaintiff, whois a 
monk, obtained the defendant's signature 
tothe deed of gift of the land in question 
when she was seriously ill, and that she 
made her thumb impression without know- 
ing what she was doing. The trial Court 
correctly framed the two issues in the case 
which were merely as to whether the de- 
fendantjintended to consent to the gift when 
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she put her thumb impression on the docu- 
ment, and whether the plaintiff was entitled 
to the relief asked for. The trial Court 
found that the defendant knew perfectly 
well what she was doing, more particularly 
as she executed two other deeds of gift on 
the same day in favour of her grand- 
children. In appeal to the District Court 
the defendant-appellant raised the ques- 
tion of undue influence, which was never 
even pleaded in the trial- Court, nor in 
issue, and the learned Assistant District 
Judge, though he agreed with the trial 
Court on the question of execution, found 
that the burden of proof in this transaction 
that undue influence had not been exercised 
was on the plaintiff, and that he had failed 
to discharge that burden, and the suit was 
accordingly dismissed. 

Apart from the fact that such a defence 
waa never raised, and could not have been 
raised for the first time in appeal, the de- 
fence set up in the District Court as a 
ground of appeal was one quite irrelevant 
to the suit. It is settled law that jn a svit 
under s. 77, all that is required to be shown 
by the plaintiffs is whether the document 
was executed or not. (or also in secme cases 
whether certain requirements of the law as 
to presentation for registration have been 
complied with). It has been pointed out 
repeatedly that in such cases the Court is 
concerned not with the validity but with 
the genuineness cf the document sought to 
be registered, that is, whether the document 
has been executed by the perscn by whom 
it is alleged to have been executed: see 
Abdul Gafur v. Badial Hoque (1) and the 
cases cited there: W. W. Broucke v. 
Mohan Bikram Shah (2), Rajlakhi v. 
Debendra (3), Balambal Ammal v. Aruna- 
chala Chetti 14) and Kanhaya Lal v. Sardar 
Singh (5). This appeal, therefore, must be 
allowed, and the decree of the trial Court 
restored with costs throughout. 


D. Appeal allowed. 


(1) 55 0 L J 107; 189 Ind. Cas, 234; A I R 1932 Oal. 
588; Ind. Rul. (1932) Cal. 585. 

140 W N 12; 5 Ind. Cas. 20, 

(8) 24 O 668; 10 W N 444. 

3 18 M 255, 

(5) 29 A 284; A WN 1907, 46;4 ALJ171. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 241 of 1936 
February 1, 1938 
CoLLisTER, J. 

COURT or WARDS, MUZAFFAR- 
NAGAR—Derenpsant— APPELLANT 
VETSUS 
AJODHIA PRASAD AND ANOTHER -— 
PLaINTIFFs— RESPONDENTS 

U. P. Court of Wards Act (IV of 1912), ss. 55, 48— 
Ward, tf can be sued in hisown name inaction 
against him in tort—Ward misappropriating money 
belonging to another —Suit against him, if abates on 
his death—Mazxim — Actio personalis moritur cum 
persona, if applies. f 

Award cannot be sued in his own name, even 
where action against him is in tort. Section 54, U.P, 
Court of Wards Act, makes no distinction between 
claims relating to property and claims of a personal 
nature. Sri Thakurjt v. Hira Lal (1), distinguished. 
Deputy Commissioner, Kheri v. Daya Chand Chaubey 
(2), approved. : i i 

The maxim actio personalis moritur cum persona 
does not apply to torts which: involve the wrongful 
appropriation or acquisition by one man, of property 
belonging to another. Executors may sue and be 
sued for the value of that property. 

Anaction in tort against award for recovery of 
the amount wrongfully appropriated from another 
does not abate by the deathof the ward. The Court 
of Wardssuperintending his property under s. 48 
U. P. Court of Wards Act, can be made liable to 
satisfy it cut of theestate. Rustomji Dorabji v, W. 
H. Nurse\3) and Phillips v. Homfray (4), referred 
to. 


F.O A from the order of the Additional 
Sub Judge, Muzaffarnagar, dated August “, 
1936. 

Mr. A. M. Khwaja, for the Appellant. 

Mr. A. P. Pandey, for the Respondents, 


Judgment.—T is isa defendant's appeal. 
The defendant-appellant is the Court of 
Wards at Muzaffarnagar, represented by the 
Collector, and the action out of which this 
appeal arises was brought by the plaintiff 
for recovery of a sum of Rs. 26-2-0, Tt 
appears that the estate of Khan Bahadur 
Muzaffar Ali Khan had been taken over by 
the Court of Wards. Muzaffar Ali Khan 
was an Honorary Assistant Collector and 
it is alleged that in that capacity he 
decreed a suit for arrears of rent in favour 
of the plaintiff against one Bakhshi, the 
deceased father of respondent No. 2, Pitam. 
Thereafter execution was taken out and it 
is alleged that on February 10, 1931, the 
decretal money was paid by the judgment- 
debtor to Khan Bahadur Muzaffar Ali Khan 
who thereupon struck off the execution case, 
recording full satisfaction of the claim. 
The money was, however, never paid to 
the plaintiff, but was converted by Khan 
Bahadur Muzaffar Ali Khan to his own use. 
Hence this suit for recovery of Rs, 26-9-0 : 
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plus interest, the 
Rs. 36-10-0. 

The suit was instituted on April 10, 1934, 
and-on May 31, 1935, it was dismissed by the 
Munsif of Muzaffarnagar on the ground 
that the plaintiff had no cause of action. 
Only one issue was decided by the trial 
Court. On August 15, 1935, an appeal was 
filed in the Court of the Additional Subordi- 
nate Judge of Muzaffarnagar and four 
months later, on December 18, 1935— 
according to information given to me by 
learned Counsel for the parties—Khan 
Bahadur Muzaffar Ali Khan died. On 
August 8, 1935, the lower Appellate Court 
reversed the finding of the trial Court 
and remanded the suit to that Court with 
directions to re-admit it under its original 
number and determine the remaining 
issues. It is against that order of remand 
that this-appeal has been preferred by 
defendant No. 1,7. e., the Court of Wards. 

Learned Counsel for the defendant- 
appellant pleads that ifthe suit arises ex 
contractu, it is barred by s. 37, Uourt of 
Wards Act, and that ifit arises ex deticto, 
then itlay against the ward himself and 
not against the defendant-appellant. Ib 
appears to me that, according to the 
allegations in the plaint, the case has two 
aspects. It may well be said that, when 
the judgment-debtor of the rent suit nanded 
over this money to Khan Bahadur Muzattar 
Ali Khan for payment to the plaintiff, an 
implied contract of agency came into being, 

< god from that point of view the suit would 
be barred under s. 37 of the Act, which 
provides among other things that a ward 
shall not be competent to enter into any 
contract which may involve him in pecu- 
niary liability. But the matter has also 
another aspect. It may be said that the 
handing over of this money to the Honor- 
ary Assistant Collector was tantamount to 
making a deposit in Court—Khan Bahadur 
Muzaffuar ali Khan being the Presiding 
Officer of tnat Court—and from this point 
of view the conversion of this money to 
his own use by Khan Bahadur Muzaffar 
Ali Khan would clearly be a tort. The 
Munsif has said in his judgment that the 
suit has not been framed as an action in 
tort and this observation finds some support 
from the allegations in paras. 3 and 5 of the 
pint, but in para. 7 of the plaint it is said 
that: 

“Muzaffar Ali Khan practised this fraud and 
deception and also misappropriated the amount and 
thug he has also committed an offence and defend- 
ant No, 1 is in every way liable for payment of the 
pmount to the plaintiff,” . 
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According to these allegations, the claim 
for damages arose ex delicto rather than ex 
contractu. Learned Counsel for the plaintiff- 
respondent contends that it was an action in 
tort, and learned Counsel for the defendante 
appellant himself in ground No.4 of his 
memorandum of appeal stated as follows: 
“Because the action, if any, lay in tort and 
as such Muzaffar Ali Khan was liable only 
personally.” However. even in argument 
the plea of contract was only hinted at by 
learned Counsel for the defendant-appellant 
and it was virtually accepted that the 
suit out of which the appeal arises was an 
action in tort. Arguments were addressed 
accordingly. The tirst plea which is taken 
before me by learned Counsel for the 
defendant-appellant is that the suit lay 
against the ward himself and not against . 
the Court of Wards. Now s. 55, Court of 
Wards Act, reads as follows: 

“No ward shall sue or be sued, nor shall any 
proceedings be taken in the Civil Vourt otherwise 
than by and in the name of the Uollector in charge 
of his property or such other person as the Oourt of 


` Wards may appoint in this behalf.” 


Learned Counsel for tne defendant relies 
upon the case in Sri Thakurji v. Hira Lal 
(1) In that case a suit was brought by 
an idol and by two persons whose property 
was under the management of tae Vourt of 
Wards and it was alleged that the defend- 
ant had taken wrongful possession of a 
plot of land. A plea was taken that the 
two plaintifis—other than the idol_—were not 
competent to sue for the reason that their 
property was under the management of the 
Oourt of Wards. It was found that they 
were in fact disquulitied proprietors and 
that their property was under the Court 
of Wards, but it was also found that the 
property of the idol was not under the 
Ovurt of Wards. The District Judge 
thereupon dismissed the suit by reason of 
tne provisions of s. 55, Court of Wards 
Aci. ‘the learned Jadges of this Court, 
however, disagreed with that view. In con- 
nection with s. 55, Court of Wards Act, they 
observed : 

“That section has, however, no application to cases 
where a disqualified proprietor has no personal 
interest in the property by virtue of which a right 
to sue is claimed. His disability extends to the 
property he owns and not to that which he holds as a 
trustee, A person who happens to be the manager 
of an endowed property is not the owner of that 
Property and holds no beneficial interest therein. 
He cannot be regarded as a disqualified proprietor, 
in regard to the property which he so holds ad 
manager, and the idol, in whom the endowed 
property is supposed to be vested, cannot be treated 


(1) 20 A L J 609; 75 Ind, Cas. 335; A I R 1922 Al, 
408; 44 A O24, 
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el a ward within the meaning of s. 55 of the 

Cb, 

That case is distinguishable from the one 
with which I am now dealing, for it is clear 
that the plaintiffs there had a dual 
capacity, one personal and other representa- 
tive. In Deputy Commissioner, Kheri v. 
Daya Chand Chaubey (2) a certain person 
and his wife sued for a declaration that the 
defendants—who were their creditors — 
had exaggerated the debis due from the 
plaintiffs, and there was a claim for 
recovery of Rs. 20,000 as damages. Soon 
after the institution of the suit, the plaintiffs 
were declared to be disqualified proprietors 
and thereafter the Court of Wards assumed 
superintendence of the estate. Subse- 
quently, the Deputy Commissioner applied 
that his name be brought on the record 
in place of the plaintifis, and substitution 
was accordingly made. Later on, the 
Deputy Commissioner applied for with- 
drawal of the suit and this application 
together with an application on behalf of 
the plaintiffs challenging the right of the 
Court of Wards to assume management of 
the estate came up for hearing before 
Srivastava, J. In considering s. 55, Court 
of Wards Act, the learned Judge ob- 
served ; 

“Lastly, it was urged that the claim for damages 
made in the plaint is a personal claim, and the 
Court of Wards has nothing to do with it. It was 
argued that in such circumstances the Court of 
Wards can represent the plaintifis only in respect 
of the claim for declaration as regards the debts, 

- but not as regards the personal claim for 
damages, So it was contended that the applicants 
must be treated as co-plaintifis with the Court of 
Wards.. The terms of this section are perfectly 

. general and make no distinction between claims 

rolsting to the property and claims of a personal 
nature. 


With these observations I am in com- 
plete agreement. It is, moreover, obvious 
that if this suit were decreed, the decree 
could only be satisfied out of the estate, 
which is under the management of the 
Court of Wards, and the latter is, therefore, 
a necessary party. On the other hand, 
having regard tos, 55 of the Act, Iam of 
opinion that the ward is not a necessary 
party at all. 

The next plea taken is that, Khan Baha- 
dur Muzaffar Ali Khan having died on 
December 18, 1935, the suit abates. This 


plea (which again presupposes that the 


action lay in tort) is based on the maxim 
actio personalis moritur cum persona. 
I find myself unable to accept this plea. 
The maxim of Roman Law referred to 


@)-A IR 1935 Oudh 234; 154 Ind, Oas, 142; 1935 
O W N1323; 7R 0448. 
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above is by no means of universal applica- 
tion at the present day, having been whit- 
tled down by statute and otherwise. Sec- 
tion 306, Succession Act, reads as follows: 

“All demands whatsoever and all rights to prose- 
cute or defend any action or special proceeding 
existing in favour of or against a person at the 
time of his decease, survive to and against hig 
executors or administrators : except causes of action 
for defamation, assault, as defined in the Indian 
Penal Oode, or other persona] injuries not causing 
the death of the party; and except also cases where, 
after the death of the party, the relief sought could 
not be enjoyed or granting it would be nugatory,” 

It is argued that tne Court of Wards is 
not an executor or administrator of the 
deceased ward as contemplated by the Suc» 
cession Act. This may be so; but it is con- 
ceded that, on the death of Khan Bahadur 
Muzaffar Ali Khan, the Court of Wards 
acting under s. 48 of the Act, retained the 
superintendence of the property and conti- 
nued to manage it, and I think that the 
same principle will apply. In Rustumji 
Dorabji v. W. H. Nurse (3) Sadasiva Ayyar, 
J. at p. 36>* observed : 

“The maxim actio personalis moritur cum per- 
sona has always been considered as unfair and 
even barbarous maxim, especially where the in- 
jured party is denied redress because the wrong- 
doer died. I may add that ıt seems tome to be 
based upon no principle of justice, equity or good 
conscience... .” 

In Salmond’s Law of Toris, Edn. 7 at 
p. 92, the learned Author observes : 

“This rule, however, which seems destitute of 
any rational basis, has been toa very large extent 
eaten away by exceptions, some of which were 
admitted by the Common Law itself, while others 
have been introduced by statutes ancient and 
modern, Their aggregate effect is, speaking gener- 
ally, to abolish the rule so far as it relates tò 
injuries to property, but to leave it in full opera- 
tion with respect of injuries of other kinds," 

At p. 93 in dealing with exceptions to 
the maxim actio personalis moritur eum 
persona, he observes : 

“The maxim actio porsonalis moritur cum per- 
sona does not apply to torts which involve the 
wrongful appropriation or acquisition by one man 
of property belonging to another. Executors may 
sue and be sued for the value of that property." 
This is a second exception established by the Com- 
man Law, the maxim in question not being applied 
so as to allow a wrong-doer to retain another's 
property, or the proceeds of it, simply because the 
owner trom whom he wrongfully took it has since 
died. Nor, conversely, is it tolerable that the 
executors of a wrong-doer should refuse to pay the 
value of property wrongfully appropriated by the 
gocsaned, simply because the wrong-doer is now 

ead, 

The Author then quotes the following 


(3) 44 M 357; 62 Ind. Oas. 260; AI R 1921 Mad. 1; 
40 M L J173; (1921) MW N121;20MLT 121,141 
W 200(F B). 
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observation from the case in Phillips v. 
Homfray '4) at p. 454% + í 

“The only cases in which, apart from questions 
of breach of contract, express or implied, a remedy 
for a wrongful act can be pursued against the 
estate of a deceased person who has done the act, 
appear to us tobe those in which property, or the 
proceeds or value of property, belonging to another 
have been appropriated by the deceased person and 
added to his own estate or moneys.” 

Atp. 94 the learned Author says: 

“All that is necessary to make the executors 
. liable is that the deceased shall have wrongfully 
appropriated the property and got the benefit of it. 
Whether he kept it, or consumed 
makes no difference., For all unjust benefit so 
derived by him his executors must account.” 


I am clearly of opinion that the present 
suit does not abate by reason of the death 
of Khan Bahadur Muzaffar Ali Khan and 
that, if the alleged act of conversion is 
proved, defendant No. 1, 4. e., the Court of 
Wards, will be liable to satisfy it out of 
the estate. > 

The last plea taken is that the suit is 
barred by limitation. This plea does not 
find place in the memorandum of appeal 
and it does not appear to have been plead- 
ed by the contesting defendant as respon- 
dent before the lower Appellate Court. It 
was, however, taken in the written state- 
ment and there vas an issue upon ib. fhis 
is one of the issues which has not yet been 
decided and, if tbe order of remand were 
sustained, it would be decided along with 
the other undetermined issues by the trial 
Court. [tis argued by the learned Counsel for 
the plaintiff respondent that ia the’ circum- 
stances it would be more proper to leave 
the adjudication of this plea to the trial 
_ Court. On the other hand, he has made 
no attempt whatsoever to meet the plea, 
and on the face of it, it appears to be un- 
answerable. The cause of action, as alleged 
in the plaint, occurred on February 10, 
1931, and the suit was not instituted until 
April 10, 1934. The period of limitation 
allowed by Art. 36, Limitation Act, is two 
years. Under Art. 62 it is three years. 
In the plaint itis claimed that the suit is 
within three years by reason of s. 54, Court 
of Wards Act. But Art. 62 will only apply 
if there was an implied contract; and in that 
case the suit will be barred by s. 37 of the 
Act. If (as seems to be accepted) the suit 
arises out of tort, or if it arises both from 
tort and contract and there is no waiver of 
the tort, it is beyond the two years allow- 
ed by Art. 36. In the circumstances, it 
seems to me that it would bea complete 


(4) (1883) 24 Oh. D 439; 52 L J Oh. 833; 49 LT 5; 
32W R 6. 
*Page of (1883) 24 Ch, D.—[Ha] 
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waste of time, to allow the suit to go back 
to. the trial Court for adjudication upon 
this and the other issues.» I find that the 
suit is barred by limitation and it must, 
therefore, be dismissed. In the result I 
allow this appeal and set aside the order of 
the lower Appellate Court and I dismiss 
the suit of the plaintiff ; but in the circum- 
stances I make no order as to costs. 

D, . Appeal allowed, 


MADRAS HIGH COURT . 
Criminal Revision Case No. 862 and 
Petition No. 781 of 1936 ' 
March 17, 1937. 
KING, J. 
Y. KOTHANDARAMA REDDI AND CTHERS 
—PETITIONERS i 
l versus 
KANDRA BALARAMI REDDY — 
OpPrcsITE Party | 

Penal Code (Act XLV of 1860), 8. 206—“ Taken in~. 
execution,” interpretation of—Court sending amin 
to harvest attached crop— Accused forestalling Court's 
action openly harvesting it himself—Action held not 
fraudulent within 3. 206. ‘ 

The phrase “taken in execution ” in s, 206, Penal 
Code, should be more widely interpreted, as mean- 
ing something equivalent to “ appropriated towards’ 
execution or utilized effectively in aid of execution.” 
Sidhayyan v. Chinnamathyyan (1), followed. : 

Where an accused, forestalling the action of the- 
Court in sending an amin to harvest the crop which. 
was attached, goes openly to the field and harvests 
the crop himself, it cannot be said that there was 
any deceit or intention to deceive or secrecy -on the 
part of the accused, and though his action is 
dishonest, it cannot be said to. be fraudulent under 
8. 208, Penal Code. Sidhayyan v. Chinnamathyyan 
(1) and Ramaswami Ambalan v. Nagasubramanya 
Iyer (2), relied on. 

Cr. R.-and P. from an order ofthe Second 
Class Magistrate, Muthukur, dated Novem- 
ber 2, 1936. 

Mr. K. Umamaheswaran, 
ticners. , 

Mr.C. A. Vaidhyalingam, for the Opposite. 
Party. 

The Publie Prosecutor, for the Crown. 

Order.—This case arises out of an inci- 
dent which is alleged to have occurred on, 
January 8, 1936. Accused No. lis the guar- 
dian of two minor judgment-debtors against 
whom a decree-holder had obtained an, 
order for attachment of a standing crop. On 
being sent from 
the District Court to harvest the crops which 
had been attached. The accusation in the 
complaint, which was filed by a surety in 
whose custody the attached crops had been 
left, was to the effect that accused No. 1, 
the guardian of the minors,and the two 


for the Peli- 
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lessees of the property had begun to harvest 
the crop before the amin came and refused 
to desist from their unlawful action when 
the amin arrived and protested. The com- 
plaint was laid under s. -379, Penal Code. 
The prosecution evidence was over and a 
charge was framed under that section, and 
when all the prosecution witnesses, except 
one, had been further cress-examined after 
the charge, the accused raised the technical 
objection to the prosecution that the Court 
was incompetent to entertain the complaint 
on the ground thatit disclosed an offence 
unders. 206, which required the sancticn 
of the District Court. Tne learned Sub- 
Magistrate of Muthukur who tried the case 
thereupon wrote an order refusing to up- 
hold this objection. The reason he gave was 
that once the property had been attached 
and handed over to the custody of a surety, 
it;could no longer be said that any action 
of the accused in harvesting the crop was 
done to prevent the crop being “taken in 
execution.” 

There can be no doubt, I think, that the 
particular reason which the Sub-Magistrate 
gives for his decision is not a sound one. As 
has already been pointed out in a judgment 
of mine in Siahayyan v. Chinnamathyyan 
(1), the phrase “taken in execution” should 
be more widely interpreted, as meaning 
something equivalent to “appropriated to- 
wards execution or utilized effectively in 
aid of execution”. I have, however, been 
also referred to a judgment of Burn, J., in. 
On Re: CG. No. 311 of 1936, report- 
ed in Ramaswamy Ambalan .v. Naga- 
subramanya Iyer (2). In that case the facts 
of which are almost precisely similar to the 
facts before me, Burn, J., had to consider 
what was the meaning of the adjective 
‘fraudulently’ which is found in s. 206, 
Penal Code. Burn, J., refused to accede to 
the proposition that ‘fraudulently’ means 
nothing more than ‘dishonestly’. If I may 
say so with respect, he was amply justified 
in so holding. I may refer in this connec- 
tion to s. 424, Penal Code, which deals with 
an offence very similar to that defined in 
s. 206. Section 424 contains both the words 
“dishonestly or fraudulently”. It is clear 
that if the two words mean exactly the 
same thing, there was no need for only one 
of them tc have been used in s. 206 and for 
both of them to have been used ins. 424. 
Inthe head-note to the case reference is 


(1) (1936) M W N 212. 

(2) (1936) M W N 1150; 162 Ind. Cas. 495; AI R 
1936 Mad. 471; (1938) Or, Cas, 622; 37 Or. L J 627; 70 
ML J 503; 8 R M997, 
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made toa definition of Sir James Stephen 
who says: ~ 

“Whenever the words ‘fraud or intent to defraud’ 
or ‘fraudulently’ occur in the definition of a 
crime, two elements at least are essential to the 
commission of the crime; namely, first, deceit or 
an intention to deceive, or in some cases mere 
secrecy.” 


On the facts of the present case there 
is no deceit, there is no intention to deceive, 
and there is no secrecy. All that has 
happened isthat in order to forestall the 
action of the Court the accused are said to 
have gcne openly to the field in question 
and harvested the crops. Their action is 
undoubtedly dishonest, if the prosecution 
evidence is to be believed, but it is not 
fraudulent within the meaning of that 
word as given by Sir James Stephen and 
as applied in the ruling in Ramaswamy 
Ambalan v. Nagasubramanyea Iyer (2). Lam, 
therefore, of opinion, that although the rea- 
son given by the Sub-Magistrate for refusing 
to entertain the objection of the petitioners 
in this case is not a correct one, the Magis- 
trate’s order is after all correct for the 
other reason which I have applied. In the 
result this revision petition is dismissed. 

Neb. Petition dismissed. 





` BOMBAY HIGH COURT _ 
Cross First Appeals Nos. 24 and 25 
of 1932 
September 16, 1937 
DivaTia AND SEN, JJ. 
NAGAPPA RAMAYA BAB BALGI AND 
ANOTHER -—PLAINTIFFS— APPELLANTS 
vee versus 
SANTAPPA PANDURANG PAI AND 0THERS 
—DsFENDANTS——RESPONDENTS 

Religious Endowments Act (XX of 1863), 3. l4— 
Suit under, if maintainable against person intruding 
into management without authority. 

The remedy which is given unders, 14, Religious 
Endowments Act, which ie a sortof a summary 
remedy is to be obtained only against those persons * 
in whom the properties of the institution have heen 
duly vested for the purpose of management. In other 
words, the section contemplates that in a suit under 
this section the Oourt has not to pass any order 
agaiost a person who is alleged to have intruded 
into Management without authority, but that the 
only question to be considered is whether a person 
in whom property has been vested should be removed 
for misfeasance or malfeasance. Sabupathi v. 
Subraya l) and Sivayya v. Rami Reddi (2), approv- 
ed. [p.148,c L1 gc: | 

O. F. A. from thedecision of the Acting 
District Judge, Kanara at Karwar, in Oivil 
Suit No. 2 of 1928. | | 

Messrs. K. A. Jahagirdar, (in No. 24), 
H. C. Coyajee, D. R. Manerikar and V. G. 
Wagle, (in No. 25), for the Appellants. 
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Mr. D. R. Manerikar (in No. 24), for 
Respondents Nos. 1 and3. - 

Mr. W. Wagle (in No. 24), 
Respondent No. 3, 

Mr. R. A. Jahagir, (in No. 25), for 
Respondent No. 1. 

Divatia, J.—These two appeals have 
been preferred against a decree passed by 
the Acting District Judge at Karwarin a 
suit by the plaintiffs for a declaration that 
defendant No. 4had no right to manage the 
property of the suit temple, which is known 
as the Shri Vyankatraman temple at 
Kumta, in his hereditary right; secondly, 
for the removal of defendants Nos. 1 to 4 
from the management of the suit temple, 
for an order on the defendants to produce 
the accounts of the movable property, cash, 
ornaments, etc., for damages from the defen- 
dants for their acts of misfeasance and 
malfeasance, and lastly, for an order direct- 
ing the defendants to hand over the pos- 
session of the suit properties to the trustees 
who may hereafter be appointed for the 
temple. 

Appeal No. 24 has been preferred by the 
Plaintiffs while Appeal No. 25 has been pre- 
ferred by defendant No. 4. The final order 
of the lower Court was partly against the 
plaintifs and partly against defendant 
No, 4. It was against defendant No. 4 inas- 
much as it was declared that he had no 
hereditary right to take part in the manage- 
ment of the suit temple and that, therefore, 
he should be removed from the management 
and that he should hand cver possession of 
the property to the Temple Committee and 
defendants Nos. 1 and2. As against the 
other defendants the plaintiffs’ suit was 
dismissed and they did not succeed in their 
prayer for the defendants’ removal and for 
accounts. 

The plaintiffs’ allegations in the plaint 
were shortly these: that defendants Nos. 1 
to 3 were appointed muktesars by the 
Temple Committee which had been ap- 
pointed under the Religious Endowments 
Act (XX of 1863); that defendant No. 4 
was the undivided brother of defendant 
No. 1 and he was practically in the exclusive 
management of this temple; that the 
muktesars did not exercise any power of 
management but they allowed the manage- 
ment to remain with defendant No. 4 who 
set up a false hereditary right to the 
management of this temple and its pro- 
perties; that, therefore, inasmuch as the first 
three defendants were responsible for the 
proper management of the properties, they 
ought not to have allowed defendant No. 4 


for 
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to wrongfully manage the properties of thé 
suit temple and on that ground they should 
be removed from their management; that 
defendant No. 4 had no hereditary right of 
management in the temple and that he 
should, therefore, be removed from manage- 
ment. On these pleadings the plaintiffs 
asked for the removal of the defendants 
and for consequential reliefs of accounts, 
damages, possession, etc. 

The suit was defended mainly by defen- 
dant No.4. Written statements were filed 
by defendants Nos. ] and 4. Defendant 
No. 1 asserted in his statement that although 
it was true thatthe first three defendants 
had been appointed as managers by the 
Temple Committee, there was a separate 
manager to manage the affairs of the temple, 
and the long established practice of the 
temple was that the latter was to manage 
the temple as per the wishes and directions 
of the devotees and they had no active 
hand in the management. He further stated 
that the temple belonged to certain Guwd 
Saraswat families of Kumta which originally 
numbered 58 and their descendants only, 
who were called the Tens or the Panchas 
of the community, were the persons who’ 
were interested in thetemple, and it was 
with their advice that defendant No. 4, who 
was the president of the Tens, was manag- 
ing the temple affairs, and there was no 
mismanagement to their knowledge, and 
that it was not proved that they had left the 
Management in the hands of defendant 
No. 4 but the latter was in management in 
his own right according to the long establish- 
ed practice of the temple. i 

Defendant No, 4 in his written statement 
contended, first, that the suit was not main- 
tainable as against him inasmuch as it was 
alleged by the plaintiffs that he was only 
a trespasser and not a person who was 
entitled to manage the property of the 
temple, and such a suit against a person 
who is alleged to be a trespasser was not 
maintainable under s. 14, Religious Endow- 
ments Act. He admitted that he was in 
the management of the temple, but he 
asserted that the temple was founded by 
certain persons of the Gowd Saraswat com- 
munity at Kumta, that the practice was 
that it was to be managed by the Tens or 
the Panchas of Kumba of which he was the 
Chairman, that the usage of the temple both. 
before as well as after the Religious Endow-. 
ments Act and for the past one hundred 
years or more was that the manager of. 
defendant No. 4's family was to be the 
manager of this temple not by appointment 
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but by way ofa hereditary right, that the 
usage also was that the Tens of the com- 
munity were to meet in the temple and 
discuss all matters and decide as to the 
mode and amount of contributions to be 
levied from the members of the community 
and also as to the mode in which the 
Investment should be made of the cash 
balances, ete., and that the management of 
the properties of the deity or contributions 
and fines from the community was to be 
carried on by means of resolutions passed 
by the Panchas. He admitted that the 
first three defendants were the trustees 
appointed by the Temple Committee but he 
contended that they had no hand in the 
actual management of the temple except 
receiving the cash allowance from Govern- 
ment and paying it over tothe manager of 
the temple. He further asserted that there 
had been no acts of mismanagement by the 
defendants as alleged by the plaintiffs in 
their plaint, and he, therefore, contended 
that the suit as against him should be 
dismissed. 

On these pleadings the learned Judge 
framed several issues. The legal issues were 
as to whether the suit against defendant 
No. 4 was maintainable under the Religious 
Endowments Act, and secondly, whether de- 
fendant No. 4 had proved that the temple 
was not subject to the jurisdiction of the 
Temple Committee and that, therefore, the 
suit under the Religious Endowments Act 
was not maintainable at all. The learned 
Judge found on Issue No. 1 that the suit 
against defendant No. 4 was maintainable, 
and on Issue No. 2 he found that it was not 
proved that the temple was not subject to 
the jurisdiction of the Temple Committee. 
With regard to the issues on the merits 
the learned Judge found that it had been 
proved by the plaintiffs that defendants 
Nos. 1 to 3 had unauthorizedly allowed de- 
fendant No. 4 tointerfere witb the manage- 
ment, but it cannot be said that it was 
improperly done. He further found that 
defendant No. 4 had not proved that he was 
the hereditary manager of the suit temple, 
but the plaintiffs. had not succeeded in 
proving that the various items, alleged by 
them, of mismanagement or misappropria- 
tion by the defendants had been proved. 
In view of these findings the learned 
Judge passed the final order which I have 
referred to above. 

Now, in the plaintiffs’ 


grievance appeal, their 


is that the lower Oourt was 


wrong in not holding that defendants Nes. 1 . 


to3 had unauthorizedly as well as impro- 


NAGAPPA v. SANTAPPA (BOM) 


147 


perly allowed defendant No. 4 tointerfere in 
the management and that the lower Court 
ought to have held that the items of mis- 
application or mismanagement of funds, 
alleged by them, cught to have been held 
as proved, and that therefore defendants 
Nos. 1 to 3 should be removed from the 
managership. Defendant No. 4's case in his 
appeal is that the suit is not maintainable 
against him at all, and that in any case, 
although he may not be a hereditary 
manager of this temple, he is entitled to 
manage this temple in virtue of the long 
established custom by which a member of 
defendant No. 4°s family, who generally is 
the president of the Tens, is in management 
of this temple as well. I will deal with the 
appeal of defendant No. 4 first. His main 
contention is that the suit is not maintain- 
able as against him unders. 14, Religious 
Endowments Act, which says that: 

“Any person or persons interested in any temple, 
or in the performance of the worship or of the ser- 
vice thereof, or the trusts relating thereto, may 
sue before the Civil Court the trustee, manager or 
superintendent of such temple or the member of 
any committee appointed under this Act, for any 
misfeasance, breach of trust or neglect of duty 
committed by such trustee, manager, superinten- 
dent or member of such committee, in respect of 
the trusts vested in, or confided to them respec- 
tively.” 

. Keliange is placed upon the words “trusts 
vested in,,or confided to them respectively,” 
and it is urged that according to the plain- 
tiffs’ own allegations in the plaint, no pro- 
perty was either vested in defendant No. 4 
or confided to him, and the plaintiffs’ 
allegation was that he was a trespasser 
or intruder into the management of this 
temple without any right and without 
having been appointed as manager of this 
temple, and it is on these grounds that a 
declaration has been prayed for as against 
him by the plaintiffs. Underthe section the 
suit can lie only against those persons in 
whom the property has been vested or con- 
fided. In other words, the suit could be filed 
against the members of the Temple Com- 
mittee or against the trustees or managers 
who are appointed by the members of the 
Temple Committee to manage the temple, 
and defendant No. 4, according to the 
plaintiffs, does not come under any of 
these categories, and, therefore, no suit 
could be filed against him under s. 14. For 
this contention the learned Advocate for 
defendant No. 4 has relied on Sabapathi v. 
Subraya (1), which has been subsequently 
approved in Sivayya v. Rami Reddi (2). 

1) 2M 58. 

8 22 M 223, 
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We think this contention has force inas- 
much as the wording of the section is quite 
clear and the remedy which is given under 
the section and which is a sort of a summary 
remedy under the Act is to be obtained 
only against those persons in whom tle 
properties of the institution have been 
duly vested for the purpcse of manage- 
ment. In other words, the section con- 
templates that in asuit under this section 
the Court has not to pass any order against 
a person who is alleged to have intruded 
into.management without authority, but 
that the only questicn to be considered 
is whether a person in whom property has 
been vested should be removed for mis- 
feasance or malfeasance. Now it may be 
that in asuit where the plaintiff alleges 
that a certain person is a trustes in whom 
property has vested and the defendant 
denies that position, the point may arise 
whether the defendant was a trustee in 
whom the property had been vested, and 
for that purpose the Court may go into 
the question whether he is a trustee. But 
that is not the position here. The plaintiffs’ 
own case is that defendant No. 4 is not 
a person in whom the property or, 
management has been vested. So 
according to the plaintiff's own allegation, 
defendant No. 4 does not come under 
this section. It is true that defendant No. 4 
has set up a hereditary right of manage- 
ment of this temple, and by virtue of the 
long established custom he says that the 
right of management is his, But that does 
not bring him within the wording of this 
section. The section contemplates only 
those persons in -whom property has been 
vested or to whom certain funds are con- 
fided. Whatever may be the practice ac- 
cording to the defendants, it is not the 
plaintiffs’ case that defendant No. 4 had 
any right whatever either by direct appoint- 
ment or by long established practice. 

“That being so, the present suit against 
him under s. 14 could not be maintained. 


It is contended on behalf of the plaintiffs 
that the suit isso maintainable against de- 
fendant No. 4 and reliance is placed on 
their behalf on the ruling in Muhammad 
Siraj-ul-Haq v. Imam-ud-Din (3), and also 
on the ruling in Nur Hussain. Shah v. Hus- 
sain Bibi (4). With regard to the Allaha- 
bad ruling, it has beenrightly distinguish- 
ed in a Madras case, viz, Venkatapayya V. 


a 19 A 104; A W N 1896, 189, 
a A I R 1926 Lah. 16; 89 Ind, Cas, 429,1 L O 
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Venkatapathi (5), inasmuch as the defen- 
dant in the Allahabad case had been 
treatedas a trustee and not merely as an 
agent. No doubt, there are some observa- 
tions in the case in Muhammad Siraj-ul- 
Haq v. Imam ud-Din (3), which the plain- 
tiffs migbt invoke in their favour. But if 
the learned Judges thought that the plaintiffs 
could file a suit under s. 14 against a per- 
son whom they alleged to be a trespasser 
or intruder in the right of management, 
with great respect to them, I think, that is 
Dotso, and the view taken by the Madras 
High Court in Sabapathi v. Subraya (1) is 
correct and in consonance with the word- 
ing of the section. In the Lahore case, 
which has been relied upon, the contention 
was that the defendant trustee's father was 
atrespasser and that the defendant also 
should be regarded as a trespasser. It was 
held that that question was irrelevant and 
that defendant must be taken to be a validly 
appointed trustee as the section contem- 
plated that the person in whom the trust 
vests was a Validly appointed trustee. This 
case instead of supporting the plaintiffs’ 
contention is really against it. The plaint- 
iffs’ casein the plaint is that defendant No. 4 
was a trespasser and could not be regarded 
asa person in whom the property would 
vest. 

The result, therefore, is that the present 
suit is not maintainable as against defend- 
ant No. 4, and it should have been dis- 
missed as against him. There is no ques- 
tion, therefore, with regard to the prayer 
about his removal from management. 
(After dealing -with certain matters which 
are unnecessary for this report his Lord- 
ship continued.) The result would be that 
the plaintiffs are not entitled to the relief 
which they seek with regard to the removal 
of defendants Nos. 1 to 3 from their office 
as managers, and that the suit against 
them should be dismissed. It is not without 
some regret that we cannot do anything 
more in this suit because we think that in 
view of the factions which prevail in this 
community, the affairs of the temple would 
not be set in order unless there is a 
regular scheme for its managment which 
scheme could not unfortunately be framed 
in this suit under s. 14. If the plaintiffs 
had filed a suit under s. 92, Civil Proce- 
dure Code, a scheme could have been 
framed in consonance with the ancient 
practice of this temple. But as it is, we 
cannot do anything by way of framing a 
scheme except saying thal in our opinion 

(3) 9MLJ105. 
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the evidence in this case establishes the 
long established. practice of management 
. of this temple affairs: by the Tens along 
with the muktesars of the temple. The best 
course, therefore, would be for the persons 
interested in the welfare of this temple to 
file a suit under s.92for directions of the 
Court with regard to the management of 
the temple and the framing of a scheme. 
In the meanwhile we think that the affairs 
of this temple, at least its pecuniary affairs 
should be sufficiently safeguarded. Un- 
fortunately, the members of the Temple 
Committee have not been made parties to 
the suit and we cannot, therefore, pass 
any order as against them in this suit. 
- At thesame time under s.13 of the Act, 
the Temple Committee has got certain 
.powers over the muktesars appointed by 
them with regard to the annual production 
of the accounts of this temple. The member 
of the Committee, who has been examined, 
has stated that no accounts have been 
submitted ‘and asked for after 1288 till 
1927 when the accounts were refused to 
be shown by the muktesars. It ig stated 
that at that time it was told that the matter 
was under litigation. Now, however, that 
this litigation has ended, the Temple 
Committee should exercise its right of 
asking the muktesars appointed by it to 
submit the annual accounts to them as pro- 
vided under the law. Even though the 
management is done by the community, we 
believe, the Temple Committee can 
scrutinize the accounts as muktesars have 
been appointed by it. 

As we cannot pass any decretal order 
against the members of the Temple Com- 
mittee in this suit, we direct that a copy of 
our judgment should be sent to the Dis- 
trict Magistrate with a request that he or 
whoever is the proper authority sbould see 
that the Temple Committee henceforth 
exercises its powers over the muktesars 
under the law. We hope that this step 
would be sufficient to protect to a certain 
extent the interests of the temple and that 
in future good sense might prevail among 
the members cf the community so thata 
scheme might be settled under which the 
interests of the temple may be safeguarded 
and the rights of the community may also be 
respected. 

As the result of our findings First Appeal 
No. 25 of 1932 will be allowed with costs 
throughout in favour of defendant No. 4. 
First Appeal No. 24 of 1932 is dismissed with 
costs. As there has been no appeal against 
the order of ccsts on behalf of the defend- 
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ants Nos. 1 and 2, the order passed by the 
lower Court will stand. 
Sen, J.-—I agree. 


8. Order accordingly. 


MADRAS HIGH COURT 
Oriminal Revision Cases Nos. 577 and 579 
and Petitions Nos. 543 and 545 of 1937 
January 21, 1938 
PANDRANG Row, J. 

In re PERTIASWAMI GOUNDAN— 
PETITIONER 

Madras Local Boards Act (XIV of 1920), s. 223— 
President sanctioning prosecution — Complaint filed 
by section officer—Section officer, if can apply for 
withdrawal of complaint. 

Upon a sanction by the President of a District 
Board under the Madras Local Boards Act, the 
section officer filed a complaint. The officer sub- 
sequently applied for the withdrawal of the prosecu- 
tion but the application was rejected by the Magis- 
trate on the ground thatthe President alone could 
withdraw the prosecution, he having originally sanc- 
tioned it : 

Held, that the view ofthe Magistrate was not cor- 
rect because s. 223, Local Boards Act, did not refer 
+0 withdrawal of legal proceedings but only to the 
initiation of legal proceedings. Sofar asthe with- 
drawal of the prosecution was concerned, that is to 
say, in cases instituted under the Local Boards Act, 
the authority for withdrawal was conferred not by 
the Local Boards Act but by the Criminal Procedure 
Oode. The complainant in this case was the section 
officer andhe wascompetentto apply for permission 
to withdraw the case. 


Or. R. O, and P. from an order of the Sub- 
Magistrate of Kangayam. 

Messrs. V.T. Rangaswami Ayyangar and 
K. Desikachariar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—One of these petitions is to set 
aside the order of the Sub-Magistrate 
dismissing the petition presented by the 
accused praying thatthe complaint against 
him should be dismissed and he should be 
acquitted because there was no valid com- 
plaint against him as contemplated by 
s. 228, Local Boards Act; in the other 
petition the order sought to be revised 
declined to allow the case to be withdrawn 
as prayed for by the section officer who 
filed the complaint, on tbe ground that 
he had no power to withdraw the case as 
the prosecution was sanctioned by the 
President, District Board. It is clear from 
this statement of the facts that both the 
parties, namely the prosecution and the 
accused, desire to put an end tothe case 
but the Magistrate without giving any 
other reason than that the section officer 
had no power to withdraw the complaint 
has declined to put an end to the case 


aécording to the desire of both the parties, 
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The Sub-Magistrate treated the section 
officer as the complainant both by examin- 
ing him in support of the prosecution and 
also in his order on the petition for dis- 
missing the complaint holding that the 
section officer who was examined by him 
was the complainant. The view of the 
Magistrate that because the prosecution 
was originally authorized or sanctioned by 
the President, District Board, only the 
President, District Board, ean withdraw 
the complaint is not correct, because s. 223, 
Local Boards Act, does not refer to with- 
drawal of legal proceedings but only to 
the initiation of legal proceedings. 

So far as the withdrawal of the prosecu- 
tion is concerned, thatis to say, in cases 
instituted under the Local Boards Act, 
the authority for withdrawal is conferred 
not by the Local Boards Act but by 
the Criminal Procedure Code. In this 
case the authority is conferred by the 
-Criminal Procedure Code on the complain- 
_ant. The complainant in this case. was 
the secticn officer and he was competent 
to apply for permission to withdraw the 
case. As the learned Sub-Magistrate re- 
fused to grant permission not on the 
merits but on the ground that the section 
officer had no power to withdraw I see no 
reason why the permission should not 
have been granted. The order of the 
Magistrate has not expressly refused 
to grant permission but he has merely 
stated in his order that the section officer 
has no powerto withdraw the case as the 
prosecution was sanctioned by the Presi- 
dent, District Board. This view, in my 
opinion, is not justified by the circum- 
stances of the present case and it is uns 
necessary. in the circumstances to remit 
the case again to the Sub-Magistrate for 
fresh disposal. There is no reason why 
the permission should not be granted, 
and permission is hereby granted for 
withdrawing the case. The petitioner in 
these two petitions isone and the same. He 
is, therefore, acquitted. 

ND. Petitioner acquitted. 





RANGOON HIGH COURT 
Criminal Revision Spp icanon No. 327-B of 
1937 


July 20, 1937 
MaokNery, J. 
MOHAMED CASSIM—Apprioant 
VETSUS 
Tas KING—Oprosite Party 
Penal Code (Act XLV of 1880), ss. 807, 337—Shoot- 
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ing blindly with shot gun, in dark in direction of 
sound heard—Offence, if one under s. 337 or s.307— 
Burma Fisheries Act (III of, 1905) — Preamble— 
Lessee of fishery rights, whether buys fish—Putting 
dams to fishery — Members of public, if can fish— 
Offence of criminal trespass or theft, if committed— 
Criminal trial — Sentence — Considerations — Moral 
indignation of offence. 

If aman fires blindly in the dark with a shot gun 
in the direction from which he has heard sounds 
coming from a distance away, it cannot be held that 
his act must in all probability cause death or such 
bodily injury as was likely to cause death. Such a 
person cannot possibly be convicted under s. 307, 
Penal Code, but he should be convicted under s, 337 
thereof. 

Under the Preamble to the Burma Fisheries Act, 
1905, the Government merely claims to dispose of 
the right to fish. When a person takes the lease of 
a fishery, he does not thereby buy the fishto be 
found therein from Government; nor does Govern- 
ment transfer the property in the fish tohim. The 
fish come into his possession only when he catches 
them. It matters not that for his own convenience of 
catching them he damsup the pond sothat the fish 
cannot escape out of it. This operation is merely 
preliminary to catching the fish. Even after that has 
been done, any member of the public may come to the 
fishery and, provided that he uses not more than four 
rods and lines, may catch fish therefrom and he does 
not thereby commit any offence of criminal trespass 
or theft. In re Nokolo Behara (1), Queen-Empress y. 
Shaik Adao (2), In re Subbiah Servai (3) and 
se akh Pillatv. Muthupayal (5), distinguish- 
ed. 
In awarding sentence one need not take into con- 
sideration the moral indignation which may be felt 
on looking at the offence committed; all that is 
necessary to consider is, what sentence is likely to 
prevent the offender from committing the offence again 
and to prevent other, persons similarly situated from 
committing similar offences ? 


Or. R. App. from the order of the 4th Addi- 
tional Special Power Magistrate, Bassein, 
dated May 28, 1937. 

Mr. Rafi, for the Applicant. 

Mr. Myint Thein, Officiating Government 
Advocate, for the King. 

Order. — The applicant, Mohamed 
Oassim, is the lessee of a fishery in the 
Bassein District. Having reason to believe 
that persons were poaching in the fishery, 
he went out one night in a boat in com- 
pany with one Maung San Hein. Cassim 
was armed with a double barrelled gun. 
In the course of their patrol they noticed 
a fishing- line, to which several hooks were 
attached. Cassim flashed his torch about. 
Some splashing noise was heard about 30 
fathoms away, but nobody could be seen in 
the bushes. Cassim said : “Is that a man, If 
itis aman don't run: I will shoot.” The 
sounds of running ceased, and Cassim fired 
towards the bank, apparently in the diree- 
tion from which the sounds had been heard. 
His gun was loaded with “S. G.” shot, and 
one of the shot hit Maung Po Saing, a 
poacher. The slug entered the back on the 
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right side, passing under the skin in a 
slanting position round the curve of the 
ribs and settled finder the armpit about six 
inches from the entrance. Fortunately, the 
injury was not of a grievaus nature. 

The applicant was tried under s. 307, 
Indian Penal Code, by the Fourth Additional 
Magistrate Bassein, and was convicted. The 
defence was that Cussim had fired at ran- 
dom, without aiming at any person in par- 
ticular, in order to frighten away the thieves, 
and that he was justified in defending his 
property. The Magistrate held that there 
was nothing which could reasonably cause 
the apprehension that death or grievous 
hurt would be the consequence of Po Saing’s 
conduct, and that Oassim was, therefore, 
not justified in shooting him witha gun. 
The Magistrate also thought that it 
was immaterial whether Oassim shot Po 
Saing because he saw him running away or 
without seeing him. He sentenced him to 
suffer 18 months’ rigorous imprisonment. 

Oassim appealed to the Sessions Court. 
The case had apparently been before the 
Court in Oriminal Revision Oase No. 101 of 
1937, in which the learned Sessions 
Judge dealt with the point that when Cassim 
fired he was not aware of the proximity of 
Po Saing and had not deliberately fired 
at him. This point was not raised in the 
appeal. The point taken was that the appel- 
lant fired his gun in the exercise of the 
tight of private defence. The learned Ses- 
sions Judge held that by fishing with hooks 
and linein the fishery, Po Saing committed 
an offence under the Fisharies Act, but he 
did not commit theft or criminal trespass. 
The appeal was summarily dismissed. Oas- 
sim now applies to this Oourt to revise the 
order of the learned Sessions Judge. It is 
argued that, as the fishery was at that time 
ofthe year enclosed by dams erected by 
the petitioner himself, the fish belonged to 
petitioner, because they were restrained of 
their natural liberty and liable to be taken 
out at any time according to petitioner's 
pleasure: they were, therefore, the subject of 
theft. Further, regard should be had only 
to the injury actually caused, which was 
simple hurt. The petitioner was entitled to 
protect his property against theft to the ex- 
tent of inflicting simple hurt, 

I have not the advantage of having read 
the order of the learned Sessions Judge in 
his criminal revision case in which he dealt 
with the point that the offence in any 
case could not fall under s 307, Penal Code. 
It is quite clear from the evidence of Po 
_Saing and Maung Khan. that it was not 
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possible for Cassim to see Po Saing when 
he fred his gun. The fact that only one 
slug hit Po Saing shows that he must have 
been a considerable distance away. It is 
quite obvious, Ithink, that Oassim fired 
at random in the direction from which he 
bad heard thesounds. Supposing PoSaing 
had died as a result of this shot, could 
Cassim have been convicted of murder? To 
do so, it would have to be held that he fired 
the gun knowing that such an act was so 
imminently dangerous, that it must in all 
probability cause death or such bodily 
injury as was likely to cause death, and 
that he committed the act without any 
excuse for incurring the risk of causing 
death or such injury as aforesaid. Now, if 
a man fires blindly in the dark with a shot 
gon in the direction from which he has 
heard sounds coming from a distance away, 
I cannot see how it can be held that his act 
musi in all probability cause deathor such 
bodily injury as was likely to cause death. 
It appears to me that Cassim could not pos- 
sibly be convicted under s. 307, Indian 
Penal Code and that on the findings of the 
trial Magistrate he should have been convict- 
ed under s. 337, thereof. 

The learned Counsel who appeared for 
applicant has cited before me several cases 
ofthe Indian High Courts to show that the 
fishery being an enclosed fishery, the fish 
are the subiect of theft. I am unable to 
agree that the cases cited by the learned 
Counsel are apposite. In In re Nokolo 
Behara (1), the fish were taken from a pond, 
which evidently belonged to someone, al- 
though the name of the owner is not stated 
in the judgment of the Court. In Queen- 
Empress v. Shaik Adain (2), the fish were 
taken from an enclosed tank belonging to 
the Municipality of the Town of Siri. In 
In re Subbiah Servai (3), the fish was taken 
from a Government irrigation tank in 
which the water had become so low as not 
to permit the fish leaving the tank. It was 
held thatthe capture of fish in such ecir- 
cumstances would amount to theft. Pre- 
sumably itwas held that the fish belonged 
to the owner of the tank and that there 
was apowner. In Queen: Empress v. Masa 
(4), the fish, taken from the moat at Man- 
dalay, were held to be under the control of 


1) 51 M 333; 105 Ind, Cas. 828; A IR 1928 Mad. 
20 38 Or, L J 1002; 53 ML J 759; (1927) M WN 
788; 26 L W 651; 39 M L T 588; 9AIRCrR 
216. 


2) 10 B 193. 

2 36 M 479; 13 Ind, Cas. 278; 13Cr. L J 38; 22M 
LJ 184; 11 ML T 2%; (1912) M W N 42. 

(4) (1892-96) 1 U B R 234. 
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the owner, the Oantonment Committee. 
Again, in Annakumaru Pillai v. Muthupa- 
yal (5) it was held that “chanks” (a kind 
of large mollusc) found buried in beds of 
sand in Palk’s Bay can be the subject of 
theft. The decision proceeded on the basis 
that chanks whilst still in the beds have 
always been taken tothe exclusive prop- 
erty of the Sovereign, that they were not 
fera natura because their means of locomotion 
was much restricted, and that they belong 
to hım on whose land they exist so 
long as they do not migrate therefrom. 
None of the conditions as to ownership 
of the property on which the fish were 
found or as to the ownership of the fish 
themselves which are to be found in the 
cases above cited exist in the present case. 
Itis not claimed that the pond over which 
Cassim has the fishery rights “belongs” to 
Government in the sense in which the 
tanks referred to in some of the cases cited 
above belonged to the owners therein men- 
tioned ; nor do the fish to be found therein 
“belong” to the Government. 
ki the Burma Fisheries Act, 1905, reads 
thus ;. i 
“Whereas the exclusive right of fishing in Burma in 
such fisheries as are here:nafter mentioned belongs 
by the custcm ofthe country to the Government ; 
And wheress itis expedient to declare and amend 
the law providing for the protection of this right, 
and for conceding the enjo\ ment of it to the public 
or to individuals, gratuitously or in consideration of 


fees or rent, and subject to suitable restrictions and 
corditions; It is hereby enacted etc” 


Here is no claim put forward to property 
in the fishery or the fish. The Government 
merely claims to dispose of the right to 
fish. When a persun takes the lease of a 
fishery. he does not thereby buy the fish to 
be found therein from Government ; nor 
does Gcvernment transfer the property in 
the fish to him The fish come into his 
possession only when he catches them. It 
matters net that for his own convenience 
of catching them he dams up the pond so 
that the fish cannot escape out of it. This 
operation is merely preliminary to catching 
the Ssh. Even after that has been done, 
any member of the public may come to the 
fishery and, provided that he uses not 
more than fcur rods and lines, may catch 
fish therefrom (s. 7, sub-cl. (1) of the Act). 
This could not be the case if the fishes were 
the property of the lessee. It has been 
argued that this is mesely a restriction of 
the lessee'’s ownership; but if the lessee 
owned the fish nobody could have the night 
to take them away. Itis obviously not a 


restriction of his ownership, but a restriction 
(5) 27 M 551;14M L J 248;1 Weir 386, 
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of his right to catch the fish. I agree, there- 
fore, with the learned Sessione Judge that 
Po Saing did not commit theft, but an 
offence punishable under the Fisheries Act. 

Further,inasmuch as the fishery cannot 
be said to be “property in the possession” 
of Cassim merely because he had leased 
the right to catch the fish therein, Po Saing `’ 
could not be held to have committed crimi- 
nal trespass. It appears to me that Cassim 
was not exercising his right of defence of 
property in firing in the direction of Po 
Saing. However,as Ihave already indi- 
cated, I think thatthe offence properly falls 
under s. 337, Indian Penal Code, and I 
alter the conviction accordingly. The maxi- 
mum sentence -which can be awarded 
for an offence under s. 337, Indian Penal 
Code, is six months’ rigorous imprisonment, 
together with fine which may extend to 
Rs. 500. In awarding sentence one need 
not take intoconsideration the moral indig- 
nation which may be felt on looking at the 
offence commiited; all that it is necessary to 
consider is, what sentence is likely to pre- 
vent the offender from committing the 
offence again and to prevent other persons 
similarly siiuated from committing similer 
cffences ? Jt appeais to me thal neither of 
these cunsiderations here cll fir the inflic- 
tion of a long sentence of impriscnment. A 
very heavy sentence of tine wiil, in my opi- 
nin, be adequate, in addition to the im- 
prisonment already suffered. I set aside 
the sentence which has been passed upon 
the upplicant, and direct that he do suffer 
imprisourment for the term alieady under- 
gone and pay a fine of Ks. 5U0 : in default 
of payment he shall suffer six weeks’ rigo- 
yous impris.-nment. . 


D. Order accordingly. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 127 cf 1935 
October 18, 1937 
DivatTia AND Spy, JJ. 
DAYALBH4AI RAMJI KUNBI — 
APPELLANT 
versus 
DAYABHAI DULACHAND AND oTaERs— 
RESPON DENTS 
Civil Procedure Code (Act V of 1908), O. XXT, r. 16 
—Transferee, if must make two applications under 
0. XXI,r. 16 and r. 1i—'Transferee’, meaning of— 
Limitation Act (IX of 1908), Sch I, Art. 182 (5)— 
Application by assignee under O. XXI, r. 16, Civil 
Procedure Code, whether step-in-aid. 
Tt is not necessary under the Civil Procedure Code 
that the transferee should make two separate applica- 
tions, one under O, XXI, r. 16 followed by another 
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application under O. XXI, r. 11. The scheme of the 
Code is that the transferee by assignment in writing 
or by operation of. law merely files his application 
for execution of the decree setting out, either in it 
or in an affidavit he has filed in support thereof, 
that he is the transferee either by operation of law or 
by any particular instrument in writing and that 
thereupon the Court orders the application for exe- 
cution or rejects it. Thusthere can be nodoubt that 
the word “transferee” in O. XXI, r. 16 means the 
person claiming to be such. Palaniappa Chetty v. 
Subramania Chettiar (8), relied on. Sitabaz v. 
Gangadhar (9) and Harnand Rai Phul Chandv. Rup 
Chand-Chiranjt Lal (10), explained. Bando Krishna 
y. Narasimha (6) and Batjnath v. Binjraj (7), not 
followed. 

An application by an assignee of a decree under 
O. XX1,r. 16, Civil Procedure Code must be regarded 
. asa step-in-aid of execution within the meaning of 
Art, 182, cl. (5) of Sch. I, Limitation Act. Rajitagiri- 
pathy v. Bhavani Sankaran (2), Annamalai Mudaliar 
v. Ramier (4) and Pitam Singh v. Tota Singh (5), 
relied on, 


S. O. A. from the decision of the District 
Judge, Surat, in Appeal No, 9of 1934. 

Mr. S. A. Desai and Mr. A. Se Navalkar 
for Mr. A. G. Desai, for the Appellant. 

Mr. A.M: Choksi, for Respondent 
No. 1. 

Sen, J.— This appeal arises out of an 
application for execution made by the 
appellant inthe Court of the Second Class 
Subordinate Judge at Bulsar on April 20, 
1933. The appellant got a deed of 
assignment in 1929 from a firm which had 
obtained a decree against respondent 
No. 1 in 1924. The appellant filed an 
application for execution on January 7; 
1930, alleging that he was an assignee 
of the decree-holder. Notices were issued 
under O. XXI, r. 16, but no process-fee 
having been paid and no steps having 
been taken by the appellant to serve the 
notices on the judgment-debtors the 
darkhast was disposed of on July 15, 
. 1930. The present application, being 
Darkhast No. 272 of 1933, iwas filed 
on April 20, 1933. The point that arose 
for consideration was whether the 
execution application of 1930 was a 
step-in-aid of execution within the 
meaning of Art. 182, cl. (5) of Sch. I, 
Limitation Act. 
Judge held that it was a step-in-aid of 
execution, but in appeal the learned 
District Judge came to the contrary 
conclusion. The learned District Judge 
first considered the definition of a decree- 
holder under s. 2, sub-s. (3), Civil Proce- 
dure Code, wherein a decree-holder is 
defined as any person in whose favour 
a decree has been passed or an crder 
capable of execution has been made, 
and held that the transferee of a decree 
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was nota decree-holder unless he was 
.recognized as such by the Court. He 
next held that under O. XXI, r. 16, 


the giving of a notice ‘of the application 
to the assignor andthe judgment-debtor 
was an indispensable condition precedent 
to jurisdiction and that the failure to give 
such a notice rendered all the proceedings 
in execution void as against them. 
He further held that it was only after 
the assignment had been held to be valid 
that further proceedings in execution 
could begin, that in the present case the 
alleged assignee took no steps to have his 
alleged assignment proved, and that till 
it had been decided thathe was legally 
entitled to maintain a  darkhast no 
proceedings taken by him would be a 
step-insaid of execution. Lastly, he 
considered the conduct of the appellant 
and apparently thought that there was a 
want of bona fide intention to proceed 
with his application. 

It is admitted that the appellant made 
his application tothe proper Oourt under 
O. XXI,r. 16. It is also conceded by the 
learned Advocate forthe respondents that 
it is notnecessary to go into the question 
whether the application was made with 
the bona fide intention of proceeding 
against the judgment-debtor: Khalil-ur- 
Rahman Khan v.` Collector of Etah (1). 
Order XXI,r. 16, requires the transferee 
to apply for the execution of the decree 
to the Court which passed it. It is 
contended -by the learned Advocate for 


the appellant that the propriety or 
validity of such application is not 
dependent on subsequent proceedings, 


and that if itis a proper application it 
should be regarded asa step-in-aid of the 
execution. In Rajitagiripathy v. Bhavani 
Sunkaran (2) in wnich an application made 
by the transferees of a decree for recogni. 
tion of their transfer and for execution, 
was dismissed owing to the executioi 
itself being stayed, it was held following 
Sreepada Brahmayya Pantulu v. Parasu- 
ramayya ‘3) that such an application was 
astep-in-aid of execution and saved 
limitation, In Annamalai Mudaliar v. 
Ramier (4) an application purporting 


(1) 61 I A 62; 147 Ind. Cas. 323; AIR 1934P 0 14; 
55 A 993; 6 R PO42; 11 O W N 4i; 66 M L J 79; (1934) 
ALJ 110; 39 LW 126; (1934) M W N 33; 36 Bom. 
L R237; 35P LR 189; 38 O WN 229; 15P LT 991 


1 
(P.O) 
(2) 47 M 641; 80 Ind. Cas, 103; A I R 1924 Mad. 673; 
47M L J 4;19 L W 650; (1924) M WN 527, 
(3) 12M LJ 348. 
(4) SIM 234; ML J 24,4M LT 72, 
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to be under s, 282, Civil Procedure Oode 
(corresponding tu the present O. XXI, 
r, 16) was made by the transferee of a 
decree, praying to be recognized as 
assignee plaintiff in the suitand stating 
that when so recognized, he would file an 
execution petition, 7, e. when the Court 
passed an order as prayed for, and the 
defendant did not appeal against such 
order and it was held that such application 
was a step-in-aid of execution and an 
application in accordance with law within 
the meaning of Art. 179, cl. (4) [correspond- 
ing tothe present Art. 182, cl. (5,], Sch. II, 
Limitaticn Act. In Pitam Singh v. Tota 
Singh (5) an application was made by the 
transferee of a decree asking that his 
name might be substituted on the 
record for that of the original decree- 
holder, and it was held that the application 
was made to the proper Court to take some 
steps-in-aid of execution within the 
meang of Art. 179, Sch. II, Limitation 
ct. 

The learned Advocate for the appellant 
relies on these cases and contends that 
itis not necessary that the -transferee's 
application should actually result in the 
Court’s order recognizing him to be a 
transferee and allowing the execution 
to proceed, and that itis enough for such 
application to be filed in the proper Court 
in order to bea step-in aid of execution. 
Mr. Ohoksi for the respondents has 
argued, however, that a person who claims 
to be an assignee of the decree must be 
regarded asastranger tothe decree till 
he is recognized assuch, and that it is 
only after such recognition that he is 
clothed with the right of the decree-holder. 
He relies on Bando Krishna v. Narasimha 
(6) in which Ohandavarkar, J. held that if 
a person other than one entitled to apply, 
applied for execution, or if the person 
entitled applied for execution in a mode 
and for a relief outside the decree, 
the application was not in accordance with 
law. Mr. Choksi in effect contends that 


though O. XXI, r. 16, gives the right to the- 


transferee to apply for execution, the word 
“transferee” in this Rule can only mean 
one who has been proved or held tobe a 
transferee. It does not appear to us that 
this contention is correct. We think that 
ifthat was the meaning of the word 
“transferee,” the procedure prescribed 
fora person claiming to bea transferee 
would have that he should first apply to be 

(5) 29 A 301; 4 A L J184; A W N 1907, 74. 

(6) 37 B 42; 17 Ind. Oas, 210; 14 Bom. L R 861. 
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recognized as such a transferee, and that 
after such recognition he should be 
entitled to apply fôr execution. A 
somewhat similar view appears to have 
been taken by B..J. Wadia, J. in Baijnath 
v. Binjraj (7;. He held that the transferee 


must first apply under O. XXI, r. 16 
for execution and pray that the usual 
notice do issue; and that after the 


objections had been heard and the notice 
was made absolute, the transferee must 
then again apply for execution of the 
decree under O. KAl, r. 11, specifying 
the mode or modesin which the assistance 
of the Court was required. Wadia, J., 
however, concedes that the transferee, i e., 
the person claiming to be such, must 
first apply under O. XXI, r. 16 for 
execution and not merely for recognition 
asthe transferee. We do not, however, 
think that it is necessary under the 
Oivil Procedure Code that the transferee 
should make two separate applications, 
one under O. XXI, r. 16 followed by 
another application under O. XXI,r. 11. 
Weagree with the observations of Srini- 
vasa Ayyangar, J., in Palaniappa Chetty 
v. Subramania Chettiar (8) that the 
scheme of the Code is that the transferee 
by assignment in writing or by operation 
of law merely files his application for 
execution of the decree setting out, either 
init or in an affidavit he has filed in 
support thereof, that he is the transferee 
either by operation of law or by any 
particular instrument in writing and that 
thereupon the Court orders the application 
for execution or rejects it. Thus there 
can be no doubt that the word ‘‘transferee” 
in O. XXI, r. 16 means the person claiming 
to be such, 

Reference was also made by Mr. Choksi 
to Sitabai v. Gangadhar (9) ia which 
it was held that the assignee of the decree 
did not become a holder of the decree with- 
in the meaning of O. XXI, r. 16, and s. 2, 
Civil Procedure Code, unless he applied to 
the Court to bring himself on the record in 
place of the judgment-creditor. There is 
no doubt that in the absence of such an 
application an assignee would remain a 
stranger tothe decree, but this does not 
mean that he would remain a stranger even 
after he has made such application. Mr. 


(T) 39 Bom. LR 540;170 Ind. Cas. 877; AIR 1937 
Bom. 365: I-L R (1937) Bom, 691; 10 R B 143. 

(8) 48 M 553; 86 Ind. Cas, 469; AI R 1925 Mad, 701; 
48M LJ 419; 21 LW 545. 

(9) 37 Bom. L R 489; 159 Ind. Cas. 358; A I R1935 
Bom, 331; 8 R B 194, 
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Choksi also relies on Harnand Rai Phul 
Chand v. Rup Chand Chiranji Lal (10) in 
which it was held that the person appearing 
on the face of the decree as the decree-holder 
was the person entitled to execution, and 
that the executing Court was bound toallow 
execution at the instance of the transferor 
even after the date of the transfer, till the 
transfer was recognized by the Court. This 
view, however, does not override the provi- 
sions of O. XXI, r. 16, under which 
the right to apply for execution of the 
decree has been expressly ecnferred on the 
transferee. 

In the present case, the assignee did 
make an application under this rule and it 
cannot be said that he did so as a stranger 
to the decree, 1. e, a8 a person having no 
rights at all in respect of the decree. There 
is no doubt, hcwever, that as the objections 
to the assignee’s application had not been 
heard, the decree could not be executed at 
the instance of the transferee. Any pro- 
ceedings taken for the purpose of actually 
executing the decree, for instance, attach- 
ment of the judgment debtor's property, 
must necessarily be preceded by a decision 
of the Court, after the objections have 
been duly heard, that the person claiming 
to be the transferee of the decree is actually 
such transferee. Thus, in Kassum Goolam 
Hoosein v. Dayabhai Amarsi (11), in 
which the transferee of a decree having 
preferred a darkhast for execution, the 
judgment-debtor’s property was attached 
in his shop by seizure before hearing his 
dbjections, it was held that such attach- 
ment was unlawful, not merely irregular. 
It seems, however, to us that saying that 
the decree cannot be executed is not the 
same thing assaying that no action can be 
taken which may be regarded as a step-in- 
aid of execution. In Raghunath Govind v. 
Gangaram Yesu (12), Sir Norman Mać- 
leod, O. J. held that an application by an 
assignee of a decree under O. XXI, r. 16, 
would (p. 647*) ; 

“be heard by the Court, not as a Cours which was 
executing the decree, but as a Court which passed 
the decree, and it seems clear to me that until an 
order is made by the Court which passed the 
decree that execution may proceed at the instance 
of the transferee,it is not open to the transferee to 


execute the decree, nor is there any Court which 
is executing a Court.” 


Without expressing any opinion as to 


(10) 14 Lab. 744; 146 Ind. Cas. 872; A IR 1933Lah 
638; 34 P L R 1066; 6 R L 282. 

(11) 36 B 58; 12 Ind. Oas. 547; 13 Bom, LR 973. 

(12) 47 B 643; 75 Ind. Oas. 893; 4 I R 1923 Bom. 
404; 25 Bom. L R 474. 
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whether the Court in such a position can 
be regarded as the executing Court or 
not, it seems that the distinction pointed 
out shows that a siage in which the exe- 
cution of a decree, properly sc-called, 
cannot proceed, is not necessarily one in 
which, or prior to which, no step can be 
taken which may be regarded as astep 
facilitating the execution of the decree. In 
our opinion, the application made by the 
transferee in the present case, whicb he 
was statutorily entitled to make by the 
terms of O. XXI, r. 16, must be regarded as 
a step-in-aid of execution within the meaning 
of Art. 182, cl. (5). 

In arriving at this decision we have 
relied on thelines of reasoning followed in 
Rajitagiripathy v. Bhavani Sankaran (2), 
Annamalai Mudaliar v. Ramier (4) and 
Pitam Singh v. Tota Singh (5). We 
do not think that the arguments ad- 
vanced in the judgment of the learned 
District Judge are sustainable and think 
that the contentions of the learned Advo- 
cate for the respondents must also fail. In 
the result, therefore, the appeal ‘is allowed 
and the order of the learned District Judge 
is set aside. We think that Issues Nos, 2 and 
3 of the Appellate Court should be decided 
by tke trial Court after taking evidence 
and not merely on affidavits. The case 
will, therefcre, go back to the trial Court for 
this purpose. The appellant will get his 
costs in this Court and the lower Appel- 
late Court. Tbe costs in the irial Court 
will abide the result of farther proceedings 
in that Court. 

Divatia, J—I agree. 


8. Appeal allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 339 of 1934 
October 13, 1936 
GRUER, J. . 
GANBA-—DErBNDANT No, 2 
—APPELLANT 
versus 
GANPATSAO AND ANOTHER— 
PLAINTIFES —RESPONDENTS 
Morigage— Absolute occupancy fields sold for arrears 
of rent — Property already mortgaged — Auction- 
purchaser in rent execution made party in mortgage 
suit— He claiming paramount title—His claim, if can 
be enquired into in such suit — Whether takes free 
from encumbrances—C. P. Tenancy Act (I of 1920), 
s. 9—Civil Procedure Code (Act V of 1908,0. VI, 7, 
5, 0. XVII, r.1 — Defendant given opportunity to 
make detailed statement under O. VI, r. 5 on pay- 
ment of adjournment cost — Refusal by defendant— 
Plaintiff allowed formal amendment of plaint— 
Case, if re-opened so as to give defendant opportunity 
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to submit detailed statement previously refused by 
kim, 

The auction-purchaser of the mortgaged property 
(certain absolute occupancy fields) sold for arrears 
of rent who was made a party in the suit on the 
mortgage of that property, claimed a paramount 
title and a discharge as the property was sold to him 
free from encumbrances : 

Held, that as the auction-purchaser was in posses- 
sion, the mortgagee would get merely a paper decree 
if the ‘respective rights of the mortgagee and the 
auction-purchaser were not settled. As the auction- 
purchaser was before the Court the matter was more 
conveniently determined at once than by forcing the 
mortgagee to another suit. It was quite allowable to 
combine two reliefs and two causes of action in such 
a suit, and a special form of decree for them as 
provided in Form No, 10, Civil Procedure Code, 
Laxminarayan v. Vithoba (1) and Ishwardas v. 
Hiralal (2), referred to. 

Held, also, that an auction-purchaser of an absolute 
occupancy holding sold in execution of a rent decree 
is in no better position than that of an ordi- 
nary auction-purchaser in execution of a money- 
decree. Consequently he did not take the fields free 
from encumbrances which remained against him, 
Asaram v. Kanchedital (4), followed. - 

The defendant was given ample opportunity to 
make a detailed statement under O. , r. 5, con- 

' cerning the redemption price claimed by him. He 
refused the conditional adjournment offered to him 
‘under O, XVII, r. 1. Subsequently on an application 
by the plaintiff the Court allowed the plaint to be 
amended. The amendment was formal, and the 
parties were perfectly well aware of the position 
throughout, The defendant, upon such amendment 
submitted a detailed statement, which he had pre- 
viously refused: 

Held, that the amendment of the plaint did not re- 
openthe case so as to give the defendant a fresh 
opportunity irrespective of what had happened before 
that. No case for further pleadings arose, and the 
defendant should not be allowed to take advantage 
of this technical plea, 

. §.C. A. from the appellate decree of 
the Court of the District Judge, Nagpur, 
dated April 20, 1934, in Civil Appeal No. 
71 of 1933, modifying the decree of the 
Oourt of the Sub-Judge, Second Class, 
Ramtek, dated August 17, 1933, in Civil 
Suit No. 127 of 1932. 

Mr. B. R. Mandlekar, for the Appel- 
lant. 

Messrs. R. N. Padhye and T. B. Pendhar- 

“kar, for the Respondents. 

Judgment—This was a suit on the 
basis of a mortgage dated July 4, 1921, in 
which the plaintiffs have been granted a 
decree for Rs. 2,216-8-0, which has been 
confirmed in appeal. Defendant No. 1 was 
one .of the two executants of the mortgage, 
and defendant No. 2, who is the present 
appellant, was impleaded on the ground 
that he was the suction-purchaser of the 
mortgaged land and had a right to 

. redeem. The mortgaged fields brought by 
him were Nos. 33 and 47 (absolute occu- 
paney), and they were gold in execution of 
.a decree for arrears of.rent, which had 
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- been declared a first charge on the holding. 


Plaintiffs’ decree. was made subject to. 
their paying to this defendant (No. 2) 
Rs. 152, the amount for which tke land 
was sold for recovery of the arrears, with 
interest at Court rate from the date of the 
auction, namely, December 17,1927, to 
the date fixed for payment This defend- 
ant No. Zat first set up a paramount title 
and claimed to be discharged. Then when 
plaintiffs were allowed to put forward 
their right to redemption this defendant 
contended that they should be required to 
pay him Rs. 152 plus the rents for all the 
subsequent years following the sale as 
paid by defendant (No. 2) and his prede- 
cessore-in-title, together with interest 
thereon. He added (through his Pleader) 
inthis statement dated April 25, 1933, that 
he was not in a position to say how 
much rent he had paid. A reference to 
the order sheet of that date shows 
that the Judge considered that fur- 
ther information was called for in sup- 
port of this plea. Defendant No. 2's 
Pleader was unable to give it, and the.. 
Judge said that he would grant an ad- 
jJournment if adjournment costs were 
paid, and that a detailed statement in 
respect of deferdant No. 2’s first charge 
and the extent thereof wasrequired. Then 
he records: , “Defendant No, 2 does not 
wish to have any adjournment subject to 
costs and hence 1 refuse to grant any 
Thereafter two witnesses 
for the plaintiff were examined on the same 
day and one for defendant, and beth 
parties closed their case. Next day, which 
was fixed for arguments, defendant No. 2 
filed an application saying that the ques- 
tion of redemption should not be consider- 
ed inthe case as plaintiff had not applied 
for amendment of plaint and paid addi- 
After hearing arguments 
the Subordinate Judge allowed the amend- 
ment and the payment two months later. 
Thereupon defendant No 2 filed a further 
statement and schedules on the point with 
regard to which he had been asked to make 
a detailed statement on April 25, 1933. 
The Judge decided. that in view of the 
previous orders this belated statement 
could not be accepted. It was, therefore, 
left out of account when judgment was 
written. - 
This then forms the basis of the first | 
ground of argument in appeal, which 
maintains that the amendment was wrongly 
allowed, and that the defendant’s sub- 
sequent statement and schedules should 
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not have beén rejected ; and in consequence 
of the rejection there has not been a proper 
- enquiry intothe price of redemption. The 
principal law point argued, however, is 
whether the absolute cecupancy fields sold 
for arrears passed a title’ to the purchaser 
free from all other encumbrances. Another 
ground pressed is that interest should have 
been allowed at 12 per cent. per annum 
instead of 6 per cent. per annum and that 
aformal decree should have been drawn 
up as in aredemption suit fixing a date for 
payment. 

I donot find thatthe appellant has been 
unfairly treated in these proceedings. In 
the first place the prevailing view now-a-days 
is that in spite of discharge being claimed 
on a paramount title the matter should be 
gone into iu suitable cases : Laxminarayan 
v. Vithoba (1) and Ishwardas v. Hiralal (2). 
In the present case, as this defendant was 
in possession, plaintiffs would get merely 
a paper decree if the respective rights of 
the plaintiffs and this defendant were not 
settled. Asthe defendant was before the 
Court the matter was more conveniently 
determined at once than by forcing the 
plaintifis to another suit. Plaintiffs joined 
the defendant as soon as trey knew about 
his possession and how it was obtained. 
It is quite allowable to combine two reliefs 
and two causes of action in such a suit, 
anda special form of decree for them 
as provided: see Form No. 10 at p. 1214 
of Mulla’s Oivil Procedure Code, 10th 
Edition. 5 

The usual arguments for and against 
the allowing of an amendment of plaint 
have been advanced. The principles to 
be observed are so well known that I 
need not repeat them. It is sufficient to 
say thatthe amendment in the present 
case was justly allowed, and it is by no 
means acase in which the exercise of 
discretion should be interfered with; nor 
can the appellant legitimately complain 
if the rules of procedure were strictly 
enforced against him. He was given 

“ample opportunity to make a detailed 
statement under O. VI, r. 5, concerning 
the redemption price claimed by him. 
He refused the conditional adjournment 
offered to him under O. XVII, r. 1, and, 
therefore, the Oourt was not obliged to 
accept his belated statement. 

The only question is whether the amend- 


(15 NL R IG 52 Ind. Oas. 82; A IR 1919 
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ment of the plaint re-opened the case so 
ag to givethe appellant-defendant a fresh 
opportunity irrespective of what had 
happened before that. I agree with the 
lower Appellate Court that the amendment 
was formal, and the parties were perfectly 
well aware of the position throughout, and 
therefore, no case for further pleadings 
arose, and the defendant should not be 
allowed to take advantage of this technical 
plea. In any case he had defined his 
pesition sufficiently in claiming Rs, 152 
plus rents of years afterthe sale with 
interest, and it has merely to be decided 
whether he is entitled to them. 

The view of the lower Appellate Court 
that the absolute occupancy fields were 
not sold free from encumbrances is cor- 
rect. Normally a saleis subject to en- 
cumbrances, and itis very pertinent that in 
the relevant s. 9 ofthe ©. P, Tenancy Act 
there is no mention of this general rule 
being abrogated, whereas in other cases in 
which it has been deliberately altered the 
fact is mentioned in clear terms, such ag 
in s. 138 (1)of the Land Revenue Act, 
and in s. 29 of the Land Acquisition Act. 
Under the old law (s. 43 of the Act of 
1898) such a charge could be enforced only 
by a regular suit for sale, and so all per- 
sons having an interest had to be joined 
and have their claims adjudicated upon, 
and thus the holding was sold free of all 
encumbrances: Bhagwandas v. Tarachand 
(3). But now the purchaser is in no better 
position than that of an ordinary auction» 
purchaser in execution of a money decree 
and the encumbrances remain against him: 
Asaram v. Kanchedilal (4). This is the 
view accepted both by Barway in his “Law 
of Tenancy” and Brahmarakshas in his 
“O. P. Tenancy Act” in their commentary 
under s. 9 and I agree with them. 

The appellant hasrelied on a note by 
Sir B. K. Bose which expresses the opinion 
that the holding is under the new Bill toe 
pass free of encumbrances. It has not 
been shown in what precise circumstances 
this view was expressed, thatis, whether 
it even formed a part of the proceedings 
of the Select Committee on the Bill. It 
is to be considered merely as an expres- 
sion of opinion, and as Mr. Barway says 
at p.133 of his book it is evidently 
wrong. 

Passing on to the redemption amount it 
is clear that the basis for it must be the 


(BD 14 OPLRITZ 
(4) AIR 1927 Nag. 119; 99 Ind. Cas. 445; 9N LJ 
229. 
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amount actually paidin auction, The ap- 
pellant stands in the shoes of the original 
auction-purchaser. Now appellant would 
be entitled to further account on the basis 
of rent paid by himonly if the protits 
were -also gone into. It is certainly un- 
usual for the profits of absolute occupancy 
fields now to cover the rent paid for them, 
and that this wasso is indicated by ap- 
pellant’s reluctance to give the figures at 
first. On the pleadings as they stand, the 
Oourt was justified in confining the ap- 
Pellant’s claim to reasonable interest on 
the purchase price. I am also not in- 
clined to agree that the Court was bound 
to award 12 per cent. interest on the 
analogy of s. 82 of the C. P. Tenancy Act. 
Even in that section 12 per cent. is the 
maximum. : 

The plea that a formal decree of redemp- 
tion be drawn in Form No. 10 may, I 
think, be acceded to, and the date of pay- 
ment shall be fixed at three months from 
today failing which the plaintiff's suit 
will be liable to be dismissed. en 
şa Subject to the above the appeal is dis- 
missed with costs on the appellant. 


D. Appeal dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 123 of 1937 
September 22, 1937 
Moszty AND Saaw, JJ. 
ALAN MURRAY—AprELLANT 

= ; VETSUS 

© L. H. WELLINGTON—RESPONDENT 

` Rangoon City Municipal Act (VI of 1922), s. 13 
(2), Sch. I, r. 6—S. 13 (2), if applies to Mayor— 
Mayor disallowing censure motion against him— 
Member, if can file sutt under 8. 45, Specific Relief 
Act (E of 1877)—“ Substantive proposition "—Vote 
of non-confidence, wh ether such proposition. Se 
Provisions of 3.13 (2), Rangoon City Municipal 
Act, can be applied in the case of a Mayor as in 
the case of any other Oouucillor. j 
* Where a resolution of non-confidence in the 
Mayor, by a member ofthe Rangoon Oorporation ie 
ruled out of order by the Mayor, the member 
has his remedy under s. 13 (2), Rangoon City Muni- 
cipal Act. He cannot file a suit under s. 45, Specific 
Relief Act, making it incumbent on the Mayor to 
allow the moving of the censure motion. eas 

Obiter—The words “substantive proposition 

connote the idea of something put forward on which 
the Council can, if it desires, take subsequent 
action. A vote of non-confidence is a mere resolution 
of protest, which by itself admittedly need not 
necessarily be effective. A vote of non-confidence is 
not, therefore, a “ substantive proposition. 


F. O. A. against an order of the High 
Court, Original Side, in C. M. No. 127 of 
1937. ; 
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Messrs. A. Eggar, Advocate-General and 
M.M. Rafi, forthe Appellant. 

Mr. P. K. Basu, for the Respondent. 

Mosely, J—This is an appeal against 
the order, under s. 45, Specifie Relief Act, 
of the Judge on the Original Side, granting 
the application of the petilioner-respondent, 
Mr. L H. Wellington, a member of the 
Oorporation of Rangoon, directing that 
the appellant, Dr. Murray, the Mayor of the 
Corporation, to allow the petitioner to move . 
a Vote of non-confidence in the Mayor at the 
next monthly meeting of the Corporation. 
It appears from the affidvait of Dr. Murray, 
which also served as written statement in 
the application, that at a special meeting 
of the Oorporation, held on May 29, Mr. 
Wellington moved that the existing scale 
of pay of certain employees of the Cor, 
poration be not reduced. The Mayor 
observed that their object all along had 
been to retrench salaries and now they 
wanted their employees to get more pay. 
Mr. Wellington took exception to this remark 
from the Chair and said that it was un- 
becoming. The Mayor replied that the Chair 
must be above criticism and that he was 
merely stating a fact. Thesame day Mr. 
Wellington gave notice, under r.6 of the 
rules framed under Oh IX, Sch. J, City 
of Rangoon Municipal Act VI of 1922. 
Rule 6, as amended by Act VII of 1922, is. 
as follows : 

“6. Any councillor who desires at ‘any meeting 
to ask any question, to bring forward any business 
or to make any substantive proposition, shall give 
written notice of the same to the Secrebary. at least 
ten clear days before the date fixed for the meeting; 
such notice shall state the nature of such question. 
or business or the terms of such proposition as the 
case may be; and shall (unless disallowed' by the. 
Mayor or Chairman of the Standing Committee, as 
the case may be) be included by the Secretary in 
the notice of the meeting.” . 

I would remark nere that it was never 
stated in the Court below, or in argument 
in this appeal, that Mr. Wellington had 
any other grievance against the Mayor than 
what passed at the special meeting of 
May 29, and no counter-affidavit was filed 
in reply to the Mayor's affidavit. The . 
Mayor's statutory powers, under which 
motions ate allowed or disallowed, are con- 
tained in Rule 6-A. Rule 6-A, as amended, 
is as follows: 


“The Mayor, or the Chairman of the Standing. 
Committee concerned, as the case may be, shall 
decide on the admissibility of a question which a 
councillor proposes to ask or a substantive proposi- 
tion he proposes to make, or other business he pro- 
poses to bring forward, and the Mayor jor the 
Chairman of the Standing Committee, as the case 
may be) may disallow any question or proposition ` 
or other business proposed to be brought forward; ` 
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or any part thereof, on the ground that: (a) it 
relates to amatter which is not the concern of the 
Corporation or is outside the province of the Cor- 
poration (and inthe case ofa Standing Committee 
is foreign to the subjects with which such Standing 
Committee is concerned); (b) it contravenes the 
provisions of r. }1-A or of seme provision of the 
Municipal Act orrules and has not for its object 
the amendment of the relevant provisions of the 
Act or rules; (e) thatin his opinion the question 
is anabuse of the right of questioning, or that the 
question or proposition is calculated to obstruct or 
prejudicially affect the course of business or the 
procedure of the Corporation (or of the Standing 
Committee concerned as the case may be)”. 


On Jone 3, Mr. Wellington received a 
notice from the Secretary to the Ccrporation 
to the effect that the Mayor had ruled his 
motion as inadmissible on the ground that 
there was no provision in the Act or the 
rules for moving a motion of this kind. In 
Dr. Murray's affidavit, filed in the proceed- 
ings, he said (para. 1) that having been 
duly elected as Mayor in January 1937, he 
was entitled to hold his office as of right 
until the first meeting of the Corporation 
in January 1938. He wentcn (para. 2) to 
file a copy ofthe extract from the minutes 
of the special meeting to which reference 
has already been made, and (para, 5) todeny 
thatthe applicant asa councillor had any 
right under the Act to move a vote of cen- 
sure. The learned Judge of the trial Court 
exhaustively discussed the nature of pro- 
ceedings unders.45 of the Act. He referred 
in particular to para. 1 of Dr. Murray's aff- 
davit and he said that this left no room for 
doubt that the Mayor had disallowed the 
propcsed resoluticn, not because it in his 
opinion infringed any of the conditions set 
out inr. 6-A, but because he thought that 
he could hold his office as Mayor up to 
January 1938. That, in the Court's opinion 
meant, inthe language of Lord Esher in 
The Queen v. The Vestry of St, Pancras 
(1) “taking into account matters, which the 
Court considers not to be proper for the 
guidance of” the respondent's discretion, and 
therefore, the Court held that he must be 
deemed not to have exercised bis discretion 
honestly and conscientiously. ‘The learned 
Judge went on to say that whether the 
respondent could or wculd be removed from 
his office, even if the resolution of the appli- 
cant was carried by the vote of the majority 
of the councillors, was a matter with which 
the Court was not ecncerned. For that reason 
it was unnecessary to discuss the implica- 
tion of s. 13 (2) of the Municipal Act, which 
could be, if necessary, considered by the 
proper authorities at the proper time. It 
was held by the Court that the Mayor had 

(1) (1890) 24 Q B D 371, 
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disallowed the resolution, not because it 
infringed any of the conditions set out in 
r.6A, but because of this extraneous 
matter. It was not thought necessary to 
direct the Mayor to re-consider the question 
of allowing or disallowing the resolution, 
as it was clear from bis own statement (in 
his affidavit) that the proposed resolution 
did not come within the mischief of any of 
the conditions set out in r. 6A. It was 
held that the applicant had no other way 
of obtaining redress for the infringement 
of his right as a councillor, and it was 
therefore, directed that he be allowed to 
move his resolution. 

There would appear to have been no 
contention before the learned Judge as to 
whether the motion came within the four 
corners of r. 6 or not. The grounds of ap- 
peal which have been argued are firstly, 
that the admission of the proposed resolu- 
tion was not “clearly incumbent” on the 
Mayor, within the meaning of s. 45, Specfic 
Relief Act; secondly, that the Mayor had 
a discretion under r. 6-A to disallow any 
item of business brought forward if, in the 
opinion of the Mayor, it relates to a matter 
which is outside the province of the Cor- 
poration and that as the Mayor had a right 
to hold office for a year, and the Corpora- 
tion had no power toremove him on a motion 
of non confidence, it was within the power 
of the Mayor to disallow the motion; thirdly, 
it is urged that the trial Court erred in 
holding thatthe Mayor disallowed the re 
solution, not because it infringed any of 
the conditions set out under r. -A, but sole- 
ly because he thought he could hold office 
tor one year; and lastly that the trial Court 
erred in holding that the Mayor had taken 
extraneous matters into consideration and 
had not exercised his discretion honestly 
and conscientiously. Section 45, Specific 
Relief Act, as amended by the Adaptations 
Order, is as follows : 


“The High Court may make an order requiring 
any specific act to be done or forborne within the 
local limits of its ordinary original civil jurisdic- 
tion by any person holding a public office, whether 
of a permanent or a temporary nature, or by any 
Corporation or inferior Court of Judicature ; 

Provided—(a@) that an application for such order 
be made by some person whose property, franchise 
or personal right would be injured by the forbear- 
ing or doing (as the case may be) of the said speci- 
fic act; (b) that such dving or forbearing is, under 
any law for the time being in force, clearly incum- 
bent on such person or Court in his or its public 
character, or on such Corporation in its corporate 
character; (e) that in the opinion of the High Court 
such doing or forbearing isconsonant to right and 
justice; (d) that the applicant has no other specific 
and adequate legal remedy; and (e) that the remedy 
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given by the order applied for will be complete.” 

The questions before the Court are whe- 
ther it was clearly incumbent on the 
Mayor to grant the resolution, whether his 
forbearing todo so was inconsonant with 
right and justice, and whether the appli- 
cant has any other specific and adequate 
legal remedy: clauses (b), (c) and (d). It 
is clear I think that the Mayor originally 
disallowed the motion on the ground that 
there was no provision in the Act for 
moving a motion of non-confidence. It 
was only later, when the matter came to 
Court that he added another reason, that 
he was entitled to hold office as of right 
for a year, that is to say, that the motion, 
even if ¢éarried, could not have been 
effective, in that he could not be obliged 
to resign his position. There is no provi- 
sion in the Rangoon Municipal Act for the 
Temoval of the Mayor, though I note from 
Aiyangar's “Law of Municipal Corporations 
in British India” (at p. 33) that such 
provision is foundin corresponding enact- 
ments of Bombay, Madras, the Oentral 
Provinces, the United Provinces, and Bibar 
and Orissa. From the extract of the 
minutes of the special meeting filed, there 
was perhaps an implication too that the 
Mayor would not have considered resigning 
on a motion, even if carried, which he 
thought had been moved petulantly or 
frivolously. 

It is argued now for the appellant Dr. 
Murray that the motion could have been 


disallowed under r. 6-A (a), as it related to. 


a matter which is not the concern, or is 
outside the provisions of the Corporation. 
The argument is that contained in the 
ground of appeal to the effect that the 
Corporation had no power to remove the 
Mayor. Another argument which might 
have been made, that the proposition in 
question was a frivolous one, moved merely 
out of pique, and, therefore, calculated to 
ebstruct or prejudicially affect the course 
of business [r. 6-A (c)], has not been put 
forward. What is meant is that the resolu- 
tion could not have been an effective one. 
It is interesting to note that the only 
‘authority quoted in Aiyangar’s “Law of 
Municipal Corporations" on the subject is 
a Canadian ruling (cited p. 35 ibid) which 
ig to the effect thet Municipal Councils 
have no powerto sitin judgment upon or 
censure the conduct of their members 
where no such power is given them by 
statute or by the general law. A great 
many rulings have been cited for the re- 


-spondent in this appeal (Mr. Wellington), - 
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which go to show that the Mayor must 
exercise a “proper discretion”, which has 
been defined in Susanhah Sharp v. 
Wakefield (2) at p. 179* as 

“that which is according to the rules of reason and 
justice, according to law, and not humour. Itis to 
be not arbitrary but legal and regular.” 

I donot think it is necessary to discuss 
these rulings, as the question is whether | 
the Mayor was under a statutory obliga- 
tion under the Act to allow the motion or 
not. He could clearly only disallow it for’ 
one of the reasons given in r.6A. The 
subsequent question whether he exercised 
a proper discretion in the interpreta 
tion of those rules does not, I think, arise’- 
in these proceedings. As to the interpreta-- 
tion of r. 6, the question is whether the pro- 
posed motion was a substantive proposition 
or not. No other use of the expression in 
any legislative enactment has been 
mentioned to us. 

“Substantive” evidently means that which 
originates something and is not merely 
auxiliarly or adjectival, such as an amend- 
ment. The word “proposition” (apart from 
its logical or mathemarical sense) has two 
current meanings according to the Oxford 
Dictionary. Oneis the mere making (pros: 
pounding) of a statement or assertion; the 
other is something put forward as a scheme. 
or plan of action. In this second use the - 
word is not so concrete or definite as the 
word “proposal” (to do something), but it - 
Means something put forward on which - 
subsequent action can be taken. Fowler's 
“Modern English. Usage” gives further © 
extended developments of the meaning of 
the word, but these are clearly only slang 
or journalese. The expression used, it 
must be remembered, is not “substantive 
motion,” but “substantive proposition,” and 
l am inclined to think that the words 
“substantive proposition” used in this con- 
text connote the idea of something put 
forward on which the Oouncil can, if it 
desires, take subsequent action. A vote 
of non-confidence is a mere resolution “of 
protest, which by itself admittedly need 
not necessarily be effective. 1 donot 
think that a vote of non-confidence isa 
“substantive proposition”. It is unneces- 
sary, however, to determine what is the 
proper interpretation of this vague expres- 
sion as another consideration is conclusive 
to show that this Court has no power of 
interference under s. 45, Specific Relief 


(2) (1891) A O 173; 60 L JM C73; 64 L T 180; 39 
W R 551; 55 J P 197. 


*Page of (1891) A. 0.187 
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Act. 


person aggrieved has any other 
remedy. Section 13 (2) is as follows: 
‘13 (9), The Government may, if it thinks fit, 
on the recommendation of the Corporation made 
after due inquiry, in . which the councillor 
shall haye the right to be heard, remove 
any councillor elected or appointed under this Act 
if such councillor has been guilty of misconduct in 
nn a of his duties or of any disgraceful 
ust. < 


The deciding question is whether the 
legal 


There is no doubt in my opinion that 


this provision can be applied in the case of 
a Mayor as in the case of any other 
councillor. It is open to any person 
aggrieved to propose a motion that an 
inquiry shall be held into the conduct of the 
Mayor provided that particular charges of 
misconduct are alleged. (He may, if he 
likes, doubtless tack on a motion of non- 
_ confidence to this), Thatis a substantive 
proposition on which action can be taken. 
In the present case, I might remark, Mr. 
Wellington’s Advocate admits that there 
are no grounds for alleging any such mis- 
conduct. It appears to me, therefore, that 
the Mayor may well have been right in dis- 
allowing the proposed motion on the ground 
which is mentioned in the Secretary's 
letter to Mr. Wellington, that the motion 
was not provided for by the Act Butin 
any. case there can be no doubt that the 
application to this Court does not lie, 
because the applicant had another adequate 
and specific legal remedy if he had a 
grievance. This appeal will, therefora, be 
allowed and the application dismissed with 
costs throughout, Advocate’s fee in this 
Oourt five gold mokurs. 

Shaw, J.—I agree. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 439 of 1934 
December 3, 1937 
DIVATIA, J. 

KAMALABAT DATTATRAYA 
BETGERI—PLAINTIFF—APPELLANT 
VETSUS 
PANDURANG RUDRO AND OTHERS 

_ . —Dzrenpants—ResPonDENTS 

Hindu Law—Adoption—Gift deed passed by father 
before adoption ceremony, if can be challenged by 
adopted son— Gift. 

If the deed of gift is passed before the adoption 
takes place, it would be binding on the subsequent- 
ly adoptedson. IJithe adoption takes place before 
the deed of gift and the deed of adoption, however, 
is passed after the deed of gift, the deed would not 
be valid because it is the adoption itself, viz, the 
ceremony of giving and taking that creates the status 
‘of the adopted son and not the deed of adoption 
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deed of gift and the adoption take place as part of 
the same transaction on thesame day, but if the 
deed is passed in point of time before the actual 
ceremony of adoption, the deed would be binding on 
the adopted son. Krishnamurthy Ayyar v. Krishna- 
murthy Ayyar (1), distinguished, Kalyansundaram 
Pillai v, Karuppa Mooppanar (4), relied on. ; 


S. C. A. from the decision of the Dis- 
vie Judge, Dharwar, in Appeal No, 26 of 
1933. 

Mr. A. G. Desai, for the Appellant, 

Mr. S. R. Joshi, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
ina suit based on a deed of gift made by 
her father in her favour on May 4, 1928, 
and registered on May 7,1928. The suit 
has been resisted mainly by defendant No.1, 
who is the adopted son of the plaintiff's 
father. The defendant’s contention was 
that the deed of gift was not binding 
against him because it was passed afier he 
was adopted, and that, therefore, his adop- 


‘tive father had no power to make a gift 


in the plaintifi’s favour after the property 
had vested in the co-parcenary consisting 
of himself and his father. The material 
issues raised were as to whether the father 
Rudro had the power to disp2se of the 
property under the gift dead ia favour of 
the plaintiff; whether it was proved that 
the said gift was part of a family arrange- 
ment, and as such, valid and binding on 
the defendanis; and whether the adoption 
took place before the gift in favour of the 
plaintiff. It appears that before the evi» 
dence was begun, the last issue, namely 
whether the adoption took place before the 
gift to the plaintiff, was deleted as the 
learned Judge was of opinion that it was 
unnecessary and the plaint showed that 
there was no dispute about the adoption of 
defendant No. 1. 

Both the lower Courts have dismissed the 
suit relying mainly on the decision of their 
Lordships of the Privy Council in Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar (1). 
In that case the person who intended to 
adopt a son made a will by which he gave 
part of his property to his son who was to 
be adopted, part to his widow for life, part 
to his kindred and part to charity, and it 
was heldthatthe will was not binding on 
the adopted gon, although before tne adop- 
tion took piace, the natural father of the 
adopted son who was then a minor had 
executed a deed by which he consented to 


Q) 29 Bom. L R 969; 101 Ind, Cas 779; A IR 1927 
P O 139; 50 M 503; 54 I A 218; 33 M LJ 67; 43 O 
L J 620; 40 W N 621; 31 O WN 910, 26 L W 186; 
(1927) MW N 469; 39M LT 52 @ 0). 
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the provisions of the will and gave his son 
in adoption subject to those provisions. 
The sole question, as has been stated in 
the judgment, was whether the will taken 
along with the deed of consent was bind- 
ing on the adopted son so as to cut down 
what would have been his rights had he 
been a natural instead of an adopted son, 
and their Lordships, after an exhaustive 
discussion of the authorities bearing on this 
point, came to the conclusion that although 
an arrangement made at the time of the 
adoption of a Hindu whereby the widow of 
the adoptive father was to enjoy his pro- 
perty during her life-time should be 
regarded as valid by custom, an agree- 
ment or consent by the natural father of 
the adopted son was not effectual in law 
or by custom to validate any other disposi- 
tion taking effect after the adoption and 
purporting to limit the rights of the adopted 
son as a co-sharer. 

This decision, to my mind, is not appli- 
cable to the present case, because the deed 
with which we are concerned here is a deed 
of gift which would operate from the time 
of its execution and acceptance by the 
donee, while in the case before their Lord- 
ships, the document was a will which would 
become operative only after the death of 
the testator, and, therefore, as it would 
take effect necessarily after the adop- 
tion was made, the testator had no power 
to make any disposition with regard to 
property of which he had ceased to be the 
sole owner from the moment: the adoption 
was made. Itis on that ground that it is 
held that the will was not binding on the 
adopted son. 

If, however, it is competent to a sole 
absolute owner to alienate his property 
before making an adoption, there is no 
doubt that the subsequently adopted son 
cannot repudiate the alienation, as when 
he enters into the family as a co-parcener 
his rights attach to the property then 
existing. The authority for this proposi- 
tion would be found in Rambhat v. Laksh- 
man Chintaman (2), Veeranna v. Sayamma 
(3) and Kalyansundaram Pillai v. Karuppa 
Mooppanar (4). The last case is important, 
and bears upon the point to be decided in 


2) 5B 630. 
3 52 M398; 118 Ind. Cas, €21; A IR 1929 Mad, 
298; 56 M LJ 401; 29 L W 309; Ind. Rul. (1929) Mad. 
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a Hindu executed a 
immovable property 


this case. There, 
charitable gift of 


‘under a trust deed and delivered it to the 


trustees. Onthe following day, he adopted 
a son, and three days later the deed was 
registered. It was held that the gift was 
valid against the adopied son, and that 
on the delivery of the deed to the trustees 
and its acceptance by them under s. 122, 
Transfer of Property Act, the gift became 
effectual subject to its registration. It is 
important to note that in that case the deed 
of gift was executed by the donor on the 
footing that it was his immediate intention 
to adopt a son for the perpetuation of his 
lineage. It would, therefore, be clear that 
if the deed of gift is passed before the adop- 
tion takes place, it would be binding on 
the subsequently adopted son, and this 
decision is not in any way conflicting with 
the later decision of their Lordships in 
Krishnamurthi Ayyar V.. Krishnamurthi 
Ayyar (1), In that case it is expressly laid 
down that the agreement by the natural 
father is not effectual to validate any of 
the dispositions taking effect after the adop- 
tion. Saath 

Tt would thus follow that any disposition 
made by the adoptive father before the 
adoption cannot be challenged by the 
adopted son. The sole question, therefore, 
in the present appeal is whether the deed 
of gift was passed before the adoption of 
defendant No. 1 took place. Now, on this 
point, as I said before, there was an express 
issue framed but it was deleted before the 
evidence began. In view of what I have 
said before, it was a Very material issue, 
but unfortunately there is no finding of the 
Court on that issue, although the learned 
trial Judge seems to be of opinion, relying 
upon the testimony of the plaintiff's witness 
Mr. Dixit, that the adoption took place and 
the adoption deed was passed subsequent 
to the passing of the gift deed, but says the 
learned Judge, that that point was not 
material and the defendants did not seem 
to be worried or disturbed about it. The 
lower Appellate Court observes in its judg- 
ment that the father passed all these gift 
deeds and the adoption deed on the same 
day at one and the same time. But the 
important time is not the time when the 
adoption deed was passed but when the 
adoption itself took place. If the adoption 
takes place before the deed of gift and the 
deed of adoption, however, is passed after 
the deed of gift, the gift deed would not be 
valid because it is the adoption itself, viz., 
the ceremony of giving and taking that 
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creates the status of the adopted son and 
not the deed of ,adoption which is merely 
the evidence of adoption. The learned 
Appellate Judge, however, observes that the 
Plaintiff ought.to be bound by the case 
which she made, namely that the adoption 
including the adoption deed and the gift 
deed formed part of the same family 
arrangement which was arrived at simul- 
taneously on the same day. That however 
18 not a definite finding on which the point 
arising in this case could be decided. If 
the deed of gift and the adoption take place 
as part of the same transaction on the 
same day, but if the deed is passed in 
point of time before the actual ceremony 
of adoption, the deed would be binding on 
the adopted son. Ifsuch a deed is valid 
when executed one day before the adoption 
takes place as was held in Krishnamurthi 
Ayyar v. Krishnamurthi Ayyar (1), I do not 
see any reason why the deed of gift which 
18 passed immediately before the adoption 
takes place should not be similarly valid. 
If, however, it is passed after the giving 
and taking ceremony is over, it would not 
be binding on the adopted son and would 
be Voidable at his instance. The material 
Point, therefore, to determine is whether the 
adoption took place before the gift to the 
plaintiff, and although I find that the 
learned trial Judge has expressed his 
Opinion on this point, I think it would be 
fair to the defendant not to decide this 
ase merely onthe stray evidence of one 
witness, especially as the specific issue had 
been deleted, and an opportunity should be 
given to the parties to lead evidence on this 
issue, and after it is found upon, the question 
will be decided whether the gift deed is 
‘binding on the son. 

I, therefore, send the following issue to 
the trial Court for a finding which should 
be forwarded through the District Oourt. 
“The issue will be: “Did the adoption of 
defendant No.1 take place before or after 
the gift in favour of the plaintiff?” The 
finding to be returned within three months. 
Parties will be entitled to lead evidence on 
this issue. 


S. Case remanded. 
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NAGPUR HIGH COURT 
Oivil Revision Application No. 331 
of 1936 
August 13, 1937 
Boss, J. 

DEPUTY COMMISSIONER, 
Hosa#ana@aBap—A PPLIOANT 
versus 
FIROZ KHAN AND OTHERS—- 
Non-ApPLicants 

C. P. Land Alienation Act (II of 1916), ss, 25, 21 
—Object of 2.25—Application to High Court by 
Deputy Commissioner under s. 25 (3), whether should 
be presented in person — Powers of Deputy Com- 
missioner under 3.25 (2)—~Limitation for application 
under 3, 25 (2)—Time, when runs—Powers oe Deputy 
Commissioner conferred on. Sub-Divisional Oficer 
under s.21—Knowledge of latteris knowledge of 
former within meaning of 8. 25 (2)—Act, if prohibits 
attachment—Deputy Commissioner, if should apply 
under Act to Revenue Authorities. 

The object of s. 25 of the O. P, Land Alienation Act 
is clearly to bring to the notice of the Court an 
illegality in its decree or order and thus to save the 
property of a certain class ọf persons. The Act does 
not contemplate.that the ordinary rules of procedure 
in respect of the presentation of applications are to 
be followed for it states expressly that these rules 
are not to apply until receipt of the application. 
Therefore it doesnot matter how the application 
under s, 25 (3) reaches the High Court: all that is 
necessary is that it should arrive whether by post or 
by personal appearance by the Deputy Oommis- 
sioner, [p. 164, cols, 1 & 2.] 

Inthe case of a simple money decree the order of 
attachment involves permanent alienation, mortgage 
or lease of land and so the copies of such orders 
ought to be sent to the Deputy Commissioner under 
8.25(1), Ifit is not sent, then the Courts have 
failed to perform their duty and the Deputy Commis- 
sioner is entitled to apply under s. 25 (2) within two 
months of thedate on which he is informed of such 
order, the manner in which he obtains his informa- 
tion being immaterial, Section 25 (2) allows the 
Deputy Oommissioner for presentation of an ap- 
plication only two mouths from the date on, which he 
obtains the necessary information, The section does 
not lay down any limitation as to the manner in 
which the information is to be received by him, 
First Appael No, 81 of 1931, relied on. Deputy Com- 
missioner, Kangra v. Sanatan Dharm Rajput High 
School (1), distinguished. [p. 164, col. 2; p. 165, col, .,} 

Where under s. 21 the Governor-General-in- 
Council has conferred power underthe Act on the 
Sub-Divisional Officer, the knowledge of the Sub- 
Divisional Officer is knowledge of the Deputy Com- 
ae within che meaning of s, 25 (2). |p. 165, 
col. 1. 

Ifthe property cannot be sold then it cannot be 
attached either. So the prohibition against sale in 
the Act is alsoa prohibition against its attachment. 
First Appeal No, 81 of 1934,relied on. ip. 165, cul, 2] 

Under the Act the Deputy Oommissioner has no 
power to apply to any Revenue Authority. He is not 
a party to the proceedings and the only action hecan 
take inthe matter is under s. 25 of the O, P. Land 

Alienation Act. [ibid.] 


O. R. App. by the Deputy Commissioner, 
Hoshangabad, for revision of the order of the 
Court of the District Judge, Hoshangabad, 
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dated January 31, 1936, in Misc. Case No. 
34 of 1935. 

Order.—This order will govern Civil 
Revision No, 329 of 1936, No. 330 of 1936 
and No. 331 of 1936. 

Three simple money decrees were 
obtained against Kalkasingh, Satyadrig- 
deosingh and Halku, respectively. In the 
three cases out of which these revisions 
respectively arise, each of the judgment- 
debtors is admittedly a member of an 
aboriginal tribe to whom the provisions of 
the C.P. Land Alienation Act of 1916 
applies. In execution the immovable pro- 
perty ofthese persons was attached by 
their respective members of an aboriginal 
tribe was not brought to the notice of 
the executing Oourt and so the properties 
being land revenue paying estates, the 
Papers were sent to the Collector for execu- 
tion under Sch. III, to the Oode of Oivil 
Procedure. The Deputy Commissioner, 
thereupon applied on December 2, 1935, 
to the District Judge under s. 25 (2) of 
the Land Alienation Act, for revision of 
this order of execution. The learned Dis- 
trict Judge declined to interfere on two 
grounds; first, because, in his opinion, the 
Act prohibits sale of the property in 
such cases but not attachment, and secondly, 
because he considered that the applica- 
tion should have been presented to the 
proper revenue authorities and not to him. 
He, therefore, returned the application for 
presentation to the proper Oourt. The 
Deputy Commissioner now applies. to this. 
Oourt under s. 25 (3) of the Land Aliena- 
tion Act for revision of that order. 

The application to this Court was sent 
by post and objection is raised at the 
outset to its maintainability on the ground 
of improper presentation. It is argued 
that s. 25 (5) of the Act relieves the Deputy 
Commissioner of appearance so far as the 
«disposal of the application is concerned, 

‘put not as regards its presentation. ‘I am 
unable to accept this reading of the Act. 
The object is clearly to bring to the notiee 
of the Court an illegality in its’ decree 
or order and thus to save the property 
of a certain class of persons. Section 25 
(5) states that :. 

“no stamp shall be required upon such applica- 
tion, and the provisions of the Code of Civil Pro- 
cedure, 1908, as regards appeals shall apply so 


far as may be, to the procedure of the Codeon 
receipt of such application.” 


Tt is clear then that the Act does not 
contemplate that the ordinary rules of pro- 
cedure in respect of the presentation of 
applications are tobe followed for it states 
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expressly that these rules are not to apply 
until receipt of the application, Therefore, 
it does not matter how the application 
reaches this Court; all that is necessary is 
that it should arrive. I disallow the pre- 
liminary objection. 

The Deputy Commissioner has not ap- 
peared before me but the judgment-debtors 
and each of the three decree-holders are 
present, one of the decree-holders appear in 
person andthe others being represented 
by Counsel. It is argued on behalf of 
the decree-holders that s. 25 (2) ° does not 
apply in the case of a money decree be- 
cause the decree or order must in itself 
involve the permanent alienation, mortgage 
or lease of the property. ‘his matter was 
dealt with by a Bench of this Oourt, of 
which I was a member in First Appeal 
No. 81 of 1934. It was pointed out there 
that in the case of a simple money decree 
the order of attachment involves perma 
nent alienation, mortgage or lease of land 
and so the copies of such orders ought to 
be sent tothe Deputy Commissioner under 
s. 25 (1). If it is not sent, then the Courts 
have failed to perform their duty and the 
Deputy Commissioner is entitled to apply 
under s. 25 (2) within two months of the 
date on which he is informed of such 
order the manner in which he obtains his 
information being immaterial. 1 am, 
therefore, of opinion that Deputy Commis- 
sioner had a rightto make the present 
application. ' 

“Buta more fatal objection is that of- 
limitation. It applies to Civil Revision 
Nos. 329 and 330 of 1936 but not Civil 
Revision No. 331 of 1936. In the two 
former cases the Collector finding that the. 
judgment-debtors were members of an - 
aboriginal tribe came to the conclusion that 
he had no power to order sale of the pro- 
perty without the sanction ofthe Deputy 
Commissioner under s. 16 of the Land, 
Alienation Act; consequently he sent the 
papers tothe Deputy Commissioner for sanc- 
tion. In Civil Revision No. 329 of 1936, 
the sanction was accorded on March 4, 
1934, and in Civil Revision No. 330 of 1936 
on December 2, 1932. It is clear then that ` 
the fact that there were such orders out- 
standing against two of the judgment- 
debtors was brought to the knowledge of 
the Deputy Commissioner more than two 
months before the application dated 
December 2, 1935, which he made in the 
lower Court. Since s. 25 (2) allows the 
Deputy Commissioner only two months from 
the date on which he obtains the neces- 
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sary information, it is clear his present 
application is beyond time, and in any 
case he would snot be allowed to play 
fact and loose inthis manner. Iam told 
-that consequent on his sanction, the sales 
have already taken place in these two cages, 
pogaeaion delivered and tho sales confirm- 
ed. 
The third case, Oivil Revision No, 331 of 
1936 is different. No sanction was asked 
for in that case and consequently there is 
nothing to disprove the Deputy Commis- 
‘sioner’s assertion that he came to know of 
the order against the judgment-debtor in 
that case within two months of the making 
of the application. It is unfortunate that 
this particular decree-holder is unrepresent- 
ed before me, but I have been through the 
order-sheeis in his case, and I am indebted 
tothe assistance of Counsel for the other 
decree-holders who have gone through the 
papers thoroughly, and I am satisfied that 
the matter did not come to the knowledge 
of the Deputy Commissioner more than 
two months before his application. The 
decree-holder in this case who appeared 
in person was not able to suggest any 
other date on which the Deputy Commis- 
sioner came to know about this matter. 
Consequently the application in this case 
is within time. 

With respect to Civil Revision No. 329 of 
1936 sanction was given by the Sub- 
Divisional Officer and not by the Deputy 
Oommissioner. It is argued that the know- 
- ledge of the Sub-Divisional Officer cannot 
be imputed to the Deputy Commissioner. 
But inthe Narsinghpur Sub-Division, the 
Sub-Divisional Officer of Narsinghpur is 
the Deputy Commissioner for these purposes. 
Unders. 21 of the Land Alienation Act 
the Governor-General in Council is em- 
powered to confer the powers of a Deputy 
Commissioner forthe purposes of that Act 
upon any other officer in Narsinghpur. 
These powers have been conferred upon 
the Sub-Divisional Officer by Notification 
No. 5252-T-119-XII, published in Part I 
of the C. P. Gazette, dated November 28, 
1931. Therefore, the knowledge of the Sub- 
Divisional Officer is knowledge of the 
Deputy Oommissioner, for he is the Deputy 
Commissioner for these purposes. 

It was argued on behalf of the judgment- 
debtors that the two months’ limitation does 
not apply to these cases because the 
Deputy Commissioner has two months from 
the date on which he receives copies of 
the order from the Courts: Since he has 
received no such copies in the present 
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case, limitation has not commenced to rune 


am referred to Deputy Commissioner, 
Kangra v. Sanatan Dharm Rajput High 
School (1) for this proposition. The Lahore 
case merely states that it is the duty of 
the Courts to send the copy of the order 
or decree tothe Deputy Commissioner in 
such cases, and further that when this is 
not done and the decree is sent for exe- 
cution to the Oollector, neither the knows 
ledge of the Collector nor of some clerk in 
the Deputy Commissioner's office can be 
taken to be the knowledge of the Deputy 
Commissioner. That of course is not the 
case here. As 1 have said the Deputy 
Commissioner himself in one case, and in 
the other the person who istaken to be 
the Deputy Commissioner for this purpose, 
passed the order. Section 25 (2) states that 
two months run from the date “upon which 
he is informed of such decree or order”. 
It does not lay down any limitation as fo 
the mannerin which theinformation is to 
be received by him. T, therefore, hold that 
in the two cases in respect to which this 
argument applies, the Deputy Commissioner 
was informed more than two months before 
he applied to the District Judge, and 
consequently this application is barred. 

Dealing now with the two objections 
raised by the lower Court, first as regards 
the objection that the provisions of the 
Land Alienation Act prohibit sale but not 
attachment. It was decided in First Ap- 
peal No. 81 of 1934 to which I have just 
referred, that this is not so; if the proper- 
ty cannot be sold then it cannot be attache 
ed either. 

As regardsthe other objection, namely 
that the application lies to the’ revenue 
authorities. There is no foundation for 
that. The Deputy Oommissioner has no 
power to apply toany revenue authority. 
He is not a party to the proceedings 
and the only action he can take in the 
matter is under s. 25 of the Land Aliena 
tion Act. | 

It wasargued lastly thatthe order of 
the executing Court was illegal at its 
inception, and consequently, need not be 
set aside at all and that, therefore, no 
question of limitation arises, and I was 
referred to Kashinath v. Harda Central 
Bank (2). But that deals with a question 
of execution. All it says is that an ege- 
cuting Court can, in certain circumstances, 
go behind the decree and question its 

(1) A IR 1935 Lah, 274, 

(2) 26 N L R 60; 120 Ind. Oas. 732; A IR 1929 Nag. 
"357; Ind. Rul, (1930) Nag. 60. 
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‘validity. Iamnot dealing with this matter. 


The judgment-debtor may or may not 
have the right to question the validity of 
the proceedings in the executing Court. 
All I am considering here is an applica- 
tion made by the Deputy Commissioner 
under s. 25. If the application is made 
beyond limitation, it is clear it must be 
rejected. 

The result then is that the Deputy 
Commissioner's application is allowed in 
Civil Revision No. 331 of 1936 and rejected 
in Civil Revision Nos. 329 and 330 of 
1936. As the decree-holder was not repre- 
sented before me, and as it may be pos- 
sible that he has materialin his possession 
to prove sanction in his case also, or to 
prove ctherwise that the Deputy Commis- 
sioner received the information about the 
order more than two months before his appli- 
tion to the lower Court, I remand that case 
tothe District Judge for disposal. There 
will be no order as to costs in any of the 
three revisions. 


D. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 707 of 1936 
June 7, 1937 
M.O. GHOSE, J. 

Srimati AMODINI DASSI, w/o BALAI 
CHAND MULLIOK—APPELLANT 
VETSUS 
RAGHU NATH MULLICK AND ANOTHER— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, r. 54—Conditional attachment before judgment 
—Decree ex parte—Attachment not made absolute— 
Execution—Objection by purchaser of property from 
judgment-debtor after decree — Court holding that 
objector had no locus standi but givingsome relief 
by directing decree-holder to issue notice upon 
judgment-debtor under O. XXI, r. 22, Civil Procedure 
Code (Act V of 1908) and that property should be 
again atiached before bringing to sale — Order of 
Court comes under a. 47 and decree-holder has right 
of appeal—Order of conditional attachment — All 
formalitiesunder O. XXI, r. 54 observed — Mere 
omission to record an order absolute, if makes attach- 
ment ineffectual. 

Wherein a case a conditional order of attachment 
of property before judgment is made and an ez 
parte money decree is subsequently passed and in 
execution of such decree the purchaser from the 
judgment-debtor after the decree puts in an objection 
before the conditional order of attachment is made 
absolute and the Court holds that the objector has no 
locus standi to object but at the same time proceeds 
indirectly to give him some relief by holding that 
as the provisional attachment had not been made 
absolute, the decree-holder will not derive any 
advantage from the provisional attachmentand he 
must again attach the property before bringing in 
thesale and that the decree-holder must issue a 


“AMODINI DASSI V. RAGHU Nata (OAL.) 


1610 


notice upon the judgment-debtor under O, XXI, r. 22, 
the action taken by the Court is in effect under 
s. 47, Civil Procedare Oode, and the decree-holder has 
aright of appeal. 

In a suit for money the plaintiff applied to the 
Court for attachment before judgment of the defen- 
dants’ property under O. XXXVIII, r. 5, Oivil Pro- 
cedure Code. The Court issued an order of con- 
ditional attachment which was duly served, but the 
defendant did not appear to show cause. The Oourt 
ordered issue of a registered postcard on the defen- 
dant. The said postcard was returned refused. 
No process under O. XXI, r. 54, Civil Procedure Code, 
was issued, but as a matter of fact, the Court bailiff 
observed all the formalities required by O. XXI, 
r.54. Thereafter the suit was decreed ex parte. The 
decree-holder applied for execution: 

Held, that as the formalities required by O. XXI, 
r. 54, Civil Procedure Code, were observed, the attach- 
ment was effectively and validly made and the mere 
omission of the Court to record an order absolute did 
not make the attachment ineffectual. 


C. A. from the appellate order of the Addi- 
tional District Judge, Hooghly, dated Sep- 
tember 10, 1936. 

Messrs. Rishindra Nath Sarcar 
Subodh Chandra Dutt, for Appellant. 

Mr. Nanda Gopal Banerjee, for 
pondent No. 1. 

Judgment.—This is a second appeal by 
the objector in an execution case. The 
facts in short are as follows: The pre- 
decessor of opposite party No.1 on October 
3, 1934, instituted a suit for money against 
opposite party No. 2 and on the next day 
applied to the Oourt for attachment before 
judgment of the defendants’ property under 
O. XXXVIII r. 5. The Court issued an 
order of conditional attachment which was 
duly served, and on the nextday, 4. e. on 
November 17, 1934, the defendant did not 
appear toshow cause. The Court ordered 
issue of a registered postcard onthe de- 
fendant. The said postcard was returned 
refused. Thereafter the suit was decreed 
ex parte. About 14 years later, namely on 
April 20, 1936, the appellant purchased the 
property which belonged tothe judgment- 
debtorand his two brothers. The execu- 
ticn case was filed in May 1936 The ap- 
pellant appesred and objected. The trial 
Ccurt found that as the appellant was a 
purchaser after the attachment, she had no 
locus standi to maintain any objection. At 
the same time, the trial Oourt proceeded 
indirectly to give her some relief, namely, 
the Court held that the provisional attach- 
ment had not been made absolute and, there- 
fore, the decree-holder would not derive 
any advantage from the provisional attach- 
ment and he must again attach the pro- 
perty before bringing in the sale and that 
the plaintiff must issue a notice upon the; 
judgment-debtor under O. XXI, r. 22. 


and 


Res- 


1938 


Against that order, the dacree-holder ap- 
pealed and the Court of Appeal below 
allowed the appeal holding that the attach- 
ment made by the Court before the decree 
was good and the execution should proceed 
from the stage where it stopped. The ob- 
jector, as stated above, has made a second 
appeal to this Court. 

Tt has been argued that inasmuch as the 
decree-holder urged that the objector had 
no locus standi and was not a representa- 
tive of the judgment-debtor, the decree-hold- 
er had no right to appeal to the lower 
Appellate Court. There is no merit in this 
contention. Though the trial Court found 
that the appellant had no locus standi, yet 
the trial Court proceeded to give her cer- 
tain relief and the decree-holder's position 
was made worse by her intervention. He 
had certainly a right of appeal as the ac- 
een by the Court was in effect under 
B. 41. 

The next point taken in appeal is that 
the attachment was not legal inasmuch as 
no order absolute of attachment was made 
by the Court. The learned Advocate has 
quoted from the High Court Manual for 
the conduct of Civil Cases, r, 30 (3), p. 24; 
and urged that the conditional order of 
attachment made in this case had to be 
implemented by a subsequent order making 
itabsolute. No subsequent order making it 
absolute having been made, the provisional 
attachment is of no effect whatsoever. The 
case in Bharat Chandra Pal v. Gouranga 
Chandra Pal, 104 Ind. Cas. 340 (1), was 
quoted in support of the proposition that 
non-compliance 

“with the provision contained in O. XXI, r. 54, 
Qivil Procedure Code, which requires the Court in 
the case of attachment of immovable property, to 
pass an order on the judgment-debtor prohibiting 
im from transferring the property or making any 
charge thereon and all persons from taking any bene- 
fit from such transfer or charge, renders an attach- 
ment void and ineffectual.” 

The Privy Council case in Muthiah Chetti 
v. Palaniappa Chetti (2), was also cited to 
show that the attachment must be actually 
made, and that a mere order of a Court 
does not effect the attachment. The attach- 
ment itself is something separate from the 
mere order which is to be done and effected 
before the attachment can be declared to 
have been accomplished. 

Now, in this case, the first order of 


aE 104 Ind. Oas. 340; A I R 1927 Oal. 885; 55 O 


(2) 55 I A 265; 109 Ind. Cas. 626; A I R1928 PO 
139; 51 M 349; 26 A L J 616; 32 O W N €21;480 LJ 
11; 28 L W1; 50 WN 579; 55MLJ 122; 20 Bom. L 
R1353 (P O} 
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attachment was stated to be'a conditional 
attachment. No process under O. XXI, 
r. 54, was issued, but as a matter of fact, 
the Court bailiff observed all the formalities 
required by O. XXI, r. 54. The attachment, 
therefore, was effectually done by the 
bailiff atthe spot. The defendant did not 
appear to show cause. Thereafter, all that 
the Court had to do was to pass an order 
making the conditional order to be absolute. 
The Court omitted to do it but decreed the 
suit ex parte, In my opinion, as the attach- 
ment was validly made, the mere omission 
to record an order absolute does not make 
the attachment ineffectual. The appellant 
who purchased the property 1} years after 
the decree cannot claim any benefit having 
regard to the provisions of s. 64 of the Code. 
The appellant's only remedy to safeguard 
the property is to pay the decretal sum to 
the decree-holder and seek any redress that 
there may be from the parties from whom 
she purchased the ‘property. The appeal is 
dismissed with costs, hearing fee one gold 
mohur. The application is rejected. Leave 
to prefer a Letters Patent appeal is refused. 
8. Appeal dismissed. 


ee 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 52 of 1936 
January 24, 1938 
COLLISTER AND BAJPAI, JJ. 
ADITYA NARAIN SINGH BAHADUR 
— ÀSSESSEE — APPLIOANT 


Versus 

COMMISSIONER or INCOME-TAX— 

Opposite PARTY 

Income Tag Act (XI of 1922), ss. 42 (1), 43, 22 (2) 
—Assessee, a non-resident in British India—Notice 
under s. 22 (2), if can be served directly upon him. 

It is only the assessee who can be called upon 
to pay income-tax, The only construction which can 
be placed on the language of 3, 42 (1), Income Tax 
Act, is that the agent alone and not his non-resident 
principal shall, for the purposes of the Act, be treated 
as the assessee, i. e., as the person to whom a notice 
under s. 22 (2) shall issue and by whom the tax is 
payable. The word “shall” ins, 42 (1) shows that 
the provisions of that section are mandatory, and the 
department ig precluded from issuing notices to the 
principal and from treating the principal as the 
assesses except to the limited extent that any 
arrears of tax may also be recovered from assets 
of his which may be found in British India. The 
proviso to s. 42 contemplates the possibility of the 
assesses, i e., the agent, not being able topay the 
{ncome-tax. That isthe only effect of the proviso, 
which does not override the mandatory provisions 
contained in the preceding paragraph that the in- 
come shall be chargeable to income-tax in the nama 
of the agent. [p. 170, cols. 1 & 2.| AH 

In the caseof a person residing out of British 
India who has property or business connections in 
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British India, the income-tax authorities are not 
competent to serve notices upon him;such notices 
must be served upon his agent in British India or 
upon such person as may be deemed to be his agent 
within the meaning ofs. 43, Income Tax Act, and 
who will be treated as such. The proviso to s. 42 
does not, militate against this view and it is not 
open tothe Income-tax Officer to address notices 
direct to the assesseceven though he be a “ non- 
resident.” Chief Commissioner of Income-tax, Mad- 
vas v. Bhanjee Ramjee & Co. (1), dissented from. 

[Oase-law discussed.] [p. 170, col, 2.] 

Messrs. P. L. Banerji and B. Malik, for 
the Applicant. 

Mr. N. P. Asthana, for the Opposite 
Party. 

Collister, J.—This is a reference by the 
Commissioner of Income-tax, Central and 
United Provinces, under s. 66 (2}, Income 
Tax Act, which has been made at the 
instance of the Maharaja of Benares, 
Captain His Highness Maharaja Sir Aditya 
‘Narain Singh Bahadur, K. 0. s. 1. The 
Income tax Officer assessed the Maharaja 
to tax on an income of Rs. 48,880 in respect 
to property in British India. The assess- 
ment year is 1934-35. There was an 
appeal tothe Assistant Commissioner, who 
reduced the estimate of income to Rs. 47,174 
but otherwise upheld the asesssment of the 
Income-tax Officer. Thereafter an applicae 
tion was made to the Commissioner of 
income-tax under s. 66 (2) of the Act, re- 
quiring him to state a case for the decision 
of this Court upon certain questions. Three 
questions of law have been referred to us 
by the Commissioner. Of these No. (2) 
reads as follows : 

“Granting that the assessee was a non-resident, 
was the Income-tax Officer precluded by any pro- 
vision of the Act from serving a notice on him 
without appointing an agent within the meaning 
of s. 43 ?" KA Wg 

The Commissioner's opinion is that the 
question should be answered in the nega- 
tive. He says: 

“Section 43 gives an Income-tax Officer discretion 
to treat certain personsas agent of a non-resident 
for the enforcement of the liability in special cases 
under s. 42. This section does not create any 
liability that is not already there in s. 4 (1) of the 
Act andis an extension of the meaning of this 
section—-not a section that creates a new liability, 
but one that facilitates assessment and collection 
of the demand in the case of non-regidents or in 
other wordsa machinery  section~n>t a section 
that lays down that the profits or gains are assess- 
able to income-tax only in the name ofan agent of 
the non-resident ........16 was, therefore, open to the 
Income-tax Officer to address notices direct to the 
assesses, even though he be a non-resident, That 
ig whet hehas done andthe fectthat the notices 
were served on the representative of the assesses in 
British India without recourse to the provisions of 
s. 43, therefore, makes no difference to the validity 
ofthe assessment, specially as the notices duly 
reached the assesses and were formally complied 
with: 
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“The” Commissioner quotes as authority 
the case in Chief Commissioner of Income- 
tax, Madras v. Bhanjee Ramjee & Co. (1). In 
that case ~ the assessee was residing in 
Cochin State, but did considerable business 
in British Cochin. He accepted notices and 
submitted returns to the Collector of Ma- 
labar of which District British Cochin 
forms a part for the purposes of income-tax. 
The learned Judges of the Madras High 
Court were of opinion that the Proviso to 
s. 33 (1) of Act VIL of 1918 (which corres- 
ponded with s. 12 (1) of the present Act) ; 

“enpports the construction that the profits or gains 
are chargeable if they can be get at in British 
India whether they are assessed in the name of an 
agent of the non-resident or not,” < 

Fartheron they say : i 

“All that the latter part of the section doesis to 
provide machinery by which the tax can be levied 
where the non-resident cannot himself be got at.” 

The point fellto be considered by the 
Bombay High Court in the case in Commis- 
sioner of Income-tax, Bombay v. National 
Mutual Association of Australasia, Ltd. (2) 
in which reference was made to Chief Com- 
missioner of Income-tax, Madras v. Bhanjee 
Ramjee & Co. (1). At page 527* the learned 
Chief Justice remarked : 

“It is further to be observed that the Madras 
High Oourt in Chief Commissioner of Income-tax, 
Madras v. Bhanjee Ramjee & Co, (1) held that a 
principal could be assessedunders, 42 without the 
necessity of appointing an agent under the latter 
part of the section and s. 43.” ' 

At page 535* Rangnekar, J. observed : 

“In the course of the discussion it was suggested 
that before s. 42, can apply itis necessary that a 
notice under s. 43 must be served ona person by 
the Income-tax Officer stating that he intended to 
treat him asthe agent of the non-resident person 
before such person can be treated as an agent and 
chargeable to income-tax within the meaning of 
s.42 and as that was not done in this case, s. 42 
did not apply. The answer to the argument is 
that in this case the principal is sought to be taxed 
under the Act and the income which was not 
shown inthe return was his income by reason of 
the meaning of the word ‘Income’ in 5. 4 ag 0X- 
tended by s. 42. The point arose in Chief Com- 
missioner of Income-taz, Madras v. Bhanjee Ramjee 
& Co.(1), and it was held thata principal was liable 
to assessment under s. 4% without an agent being 
appointed under s. 43, In my opinion this view is 
correct.” 


In Chief Commissioner of Income-tax, 
Madras v. Bhanjee Ramjee & Co. (1), to 
which reference has already been made, 
the learned Judges cited as authority two 
English cases, namely, Tischler & Co. v. 


(1) 44 M 778; 64 Ind. Cas. 239; A I R1921 Mad. 
212; 41M L J 194; 14 LW Ta; (1921) M WN 531 


( 4 57 B 519; 147 Ind. Cas. 370; AI R 1933 Bom, 
427; 35 Bom. LR 896; 6 R B 199, ` 
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Apthorpe (3), and Werle & Co. v. Colquhoun 
(4). In each of the last-named‘ two cases 
the assessee was a firm of wine merchants 
in France doing business in England. In 
Werle & Co. v. Colquhoun (4), at p. 760* 
Lord Esher, M., R. observed : 

“Another point was raised: that if no one could 
be found to be assessed unders, 41 of5 & 6 Vict., 
s. 35, as an agent or factor, that showed that no 
such trade was carried on as was intended by the 
statute. As tothat I agree with the judgment of 
Mathew, J., in Tischler v. Apthorpe (3), that if the 
Crown can find such an agent as is described in 
s. 4l, they can assess him; but, supposing they 
cannot, they must take such means as they are able 
to get atthe person who should be assessed. Whe- 
ther the right means have been taken to assess the 
appellants we are not asked and that question is not 
before us, but I do not think that the right to assess 
is limited by s. 41, which is the only machinery.” 

The law which governed these decisions 
was embodied in the section above referred 
to, namely 8. 41 of 5 & 6 Vict. (1842). Now 

. apart from the danger which ordinarily 
attends any attempt to apply the analogy 
of English Law to an Indian statute, there 
are certain important points of distinction 
between the law as laid down ins. 41 of 5 
& 6 Vict. and the provisions of s.42of the 
Indian Income Tax Act. In the first place, 
it will be seen that under s,41 of 5 & 6 
Vict. it was enacted that the non-resident 
should be chargeable in the name of his 
agent or factor, whereas in the Indian Act 
the income is made chargeable in the name 
ofthe agent; thatis to say, in s. 42 of 
the Indian Act, there is no mention of 
charging the non-resident, but the income 
is chargeable in the name of the agent, 
while in the English statute the-non-resi- 
dent himself is chargeablein the name of 
the agent. In the second place, s. 43 of 
the Indian Act provides facility for the ap- 
pointment by the income-tax authorities 
of a person who may betreated as an agent 
for the purposes of s.42 and gives a wide 
range of selection. In the third place, it is 
laid down ins. 42 that the agent shall be 
deemed to be the assesse, a provision which 
was absent in 5 & 6 Vict. We shall have 
occasion to refer to this provision at a later 
stage. 3 

We have not been referred to any autho- 
rity based on the English Act of 1818 and, 
in any case, having examined s. 101 of that 
Act and rr. 5and 13 of the General Rules 
passed thereunder, we do not think that the 
position is affected. We are clearly of 
opinion thatthe question before us must 

(3) (1885) 52 L T 814; 33 W R 548; 493 P372. 

(4) (1888) 20 Q BD 753; 57 LJ QB 323; 58 L T 
56; 36 W R 613;52 JP 844. -> 
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be decided by reference tothe provisions 
of the Indian Act alone, and we would 
hesitate to draw any support from foreign 


- authorities based on the English Law. It 


has been held on sevéral occasions by 
various Courta that s. 40 and the following 
sactions are “machinery” or enabling sec- 
tion, Ohapter V which contains these 
sections, is headed: “liability in special 
cases” and some argument might perhaps 
be based on the language of this heading, 
but wedo not think that itis necessary to 
pursue this point. We will assume that 
s. 42 is a “machinery” section. 

Now, s. 4 (1) of the Act provides : 

“Save as hereinafter provided, this Act shall 
apply to all income, profits or gains, as described 
or comprised ins. 6 from whatever source derived 
accruing or arising or receivedin British India or 
deemed under the provisions of this Act to accrue, 
or arise or to be received in British India," 

Section 6, which is a charging section, 
lays down that: 

“Save as otherwise provided by this Act, the fol- 
lowing heads of income, profits and gains, shall be 
chargeable to income-tax in the manner hereinafter 
BPPSBPIDG asana e.e 

Now we come to Chap. V. Section 40 deals 
with the guardian; trustee or agent of a 
minor; lunatic or idiot or of a person resid- 
ing out of British India and provides that 
tax shall be levied upon and recoverable 
from such guardian trustee or agent being 
in receipt on behalf of the beneficiary of 
any income, profits or gains in like manner 
and to the same amount as it would be 
leviable upon and recoverable from any 
such beneficiary if offull age, sound mind, 
or resident in British India and in direct 
receipt of such income, profits or gains. Non- 
residents are again dealt with specifically 
andin detail in s. 42 (1). Section 42 (1) 
reads as follows : 


“Inthe case of any person residing out of British 
India all profitsor gains accruing or arising to 
such person, whether directly or indirectly through 
or from any business connection or property in 
British India shall be deemed to be income ac- 
cruing or arising within Britigh India, and shall bê 
chargeable to income-tax in the name of the agent 
of any such person and such agent shall be deemed 
to be, for all the purposes of the Act, the assesses in 
respect of such income-tax: Provided that any 
arrears of tax may be recovered also in accordance 
withthe prcvisions ofthis Act from any assets of 
the non-resident person which are, or may at any 
time come, within British India,” 

Section 43 provides that: 


“Any person employed by or on behalf of a person 
residing out of British India or having any busi- 
ness connection with such person, or through whom 
such person is in the receipt of any income, profits 
or gains upon whom the Income-tax Officer has 
caused a notice to be served of Lis intention of 
treating him asthe agentof the non-resident per- 
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son shall, for all the puropses of this Act, be deemed 
to be such agent: 

Provided that no person shall be deemed to be 
the agent of a non ês ai person unless he has had 
an’opportunity of being heard by the Income-t 
Officer as to his liability.” 7 aries 


It will be seen that the word “agent” for 
the purposes of s. 42 has a wider scope 
than it has in ordinary use. The first 
thing which falls to: be considered is the 
significance to be attached, in the ligbt of 
8. 42 (1) to the words “shall be chargeable 
to income-tax in the manner hereinafter 
appearing” ins. 6; thatis to say we have 
to consider what is the “manner herein« 
after appearing" as regards a non-resident. 
Section 42 provides the method of charging 
a non-resident and lays down thatin cir- 
cumstances such as we are now dealing 
with, profits and gains of the non-resident 
shall be chargeable to income-tax in the 
name of the agent and that 

“such agent shall be deemed to be, for all the pur- 
poges of this Act, the assesses in respect of such 
income-tax.” 

“Assessee” is defined ins. 2 (2) as the 
person by whom income-tax is payable. It 
is thus only the assessee who can be call- 
ed upon to pay income-tax. The only 
construction which we can place on the 
language of s. 42 (1) is that the agent alone 
and not his non-resident principal shall 
for the purposes of the Act be treated as 
the assessee, i. e. as the person to whom 
a notice under s. 22 (2) shall issue and by 
whom the tax is payable. The word “shall” 
in s. 42 (1) is significant; it shows that the 
provisions of that section are mandatory, 
and in our opinion the department is pre- 
cluded from issuing notices to the principal 
and from treating the principal as the as- 
sessee except to the limited extent that 
any arrears of tax may also be recovered 
from assets of his which may be found in 
British India. If the Legislature had in- 
tended that the principal also might be 
¢reated as the assessee, one would have 
expected to find the word “may” instead 
of “shall”; or the Legislature might have 
inserted a provision investing the non- 
resident principal also with the character 
of assessee, if he could be got at, in the 
same way a8 it has provided for the re- 
covery of arrears of tax from the assets of 
the principal in British India. When the 
agent in British India is invested with 
the character of assessee in the mandatory 
terms which we find in s. 42 (1) and to 
the apparent exclusion of the principal, it 
would seem to follow that the non-resident 
principal is divested of that character. 
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In certain English cases jt was argued 
that the provision as regards liability of 
the resident agent was enacted by the 
Legislature to assist the income-tax autho- 
rities in collecting the tax and was not 
intended to alter the incidence of taxation. 
That argument might have considerable. 
force with reference to the.law prevailing 
in England, but we have formed our opinion 
in this case on the language of the relevant 
section of the India Act and on the imper- 
ative phraseology of the provisions of 
s. 42 (1). 

It appears to us that in the case of a 
person residing out of British India who 
has property or business connection in 
British India the income-tax- authorities 
are not competent to serve notices upon 
him; such notices must be served upon his 
agent in British India or upon such person 
as may be deemed to be his agent within. 
the meaning of s. 43 and who will be 
treated as such. The proviso to s. 42 does 
not, to our minds, militate against the view 
that we have taken and does not support 
the opinion of the Commissioner that it is 
open to the Income-tax Officer to address 
notices direct to the assessee even though 
he be a “non-resident”. With all respect 
to the learned Judges of the Madras High 
Court who decided Chief Commissioner of 
Income:tax, Madras v. Bhanjee Ramjee & 
Co. (1), we do not agree that the proviso to 
s. 42 in any way goes against the con- 
struction that the income of a non-resident 
shall be chargeable to income-tax in the 
name of the agent. The proviso contem- 
plates the possibility of the assessee, 2% e. 
the agent, not being able to pay the income- 
tax. It is only natural to suppose that the 
non-resident will place the agent in funds 
in order to enable him to pay the income- 
tax demand, but ifthe agent is not pro: 
vided with such funds, then, apart from 
such steps as might be taken against the 
agent, the proviso empowers the authorities 
to recover the tax from the assets of the non- 
resident in British India, and in the majo- 
rity of cases the non-resident will have 
such assets in British India because the 
income which has accrued to him has 
accrued to him through or from some busi- 
ness connection or property in British 
India, and even if in some extraordinary 
case there be no such assets for the time 
being, the authorities are empowered to 
seize any assets when they, come at any 
future time in British India, That, in our 
opinion, is the only effect of the proviso, 
which does not override the mandatory 
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provisions contained in the preceding para- 
graph that the income shall be chargeable 
to income-tax in the name of the agent. 

We answer Question No (2) in the affir- 
mative. Learned Counsel for the Maha- 
raja informed us that in this view of the 
case he does not want’ us to answer Ques- 
tion Nos. (1) and (8) so far as the present 
assessment is concerned, and as Counsel for 
the Department does not 
said questions shall be answered, we refrain 
from expressing any opinion on them. Let 
a copy of our judgment be sent to the Com- 
missioner under the seal of the Court and 
the signature of the Registrar. The Departe 
ment must pay the costs of this reference. 
The hearing of the case lasted for more than 
a day and Counsel for the Department is 
allowed six weeks within which to file the 
certificate. We fix his fees at Rs. 200. 


D. Answer accordingly. 


LAHORE HIGH COURT - 
Civil B T Petition No. 231 


of 1937 
July 13, 1937 
DALIP BINGH AND Skemp, JJ. 
MERCHANTS MOHINI FLOUR MILLS 
Co., LTD.—~-PETITIONER 


versus 
COMMISSIONER or INCOME-TAX— 
RESPONDENT 

Income-tax—Limitation-—Commissioner, if can ex- 
tend. time in reference to application under s. 66, 
Income Tax Act (XI of 1922)—S8, 5, Limitation Act 
(IX of 1908), if applies—Court-fee—Assistant Com- 
missioner, if Revenue Court for purposes of Court 
Fees Act—Application for certified copy of his order, 
af must be stamped, 

Under the law as itetands, the Oommissioner of 
Income-tax has oo power to extend limitation in 
reference to an application under s, 66 of the Income 
Tax Act. Section 30 (2) of the Act does confer 
powers on the Assistant Commissioner to admit an 
appeal after the expiration of usual period if he is 
satisfied that the appellant had sufficient cause, 4, e. 
for such appeals there isa provision analogous to 
that of s. 5, Limitation Act; but there is no such 
provision for applications to the Oommissioner nor 
does s. 5, Limitation Act, apply to such a case, 
Commissioner of Income-taz, Madras v. Ganga Raju 
(1), relied on. 

The Assistant Commissioner of Income-tax is a 
Revenue Court for purposes of the Cours Fees Act, 
An application, therefore, for a certified copy of the 
Assistant Commissioner's order requires a stamp 
under Art.1(a), Sch, IJ, Court Fees Act, as amend- 
ed for the Punjab. Emperor v. Rup Singh (3), In re 
Punam Chand-Manek Lal (4) and In re Nataraja 


Iyer (6), relied on. 
O. Misc. P. in the matter of 1935-36 


` assessment against the Merchants Mohini 
- Flour Mills Co., Ltd., Sargodha. 


insist that the 


Mr. Kirpa Ram Bajaj, for the Petitioner. 
Mr. J. N. Aggarwal, for the Respondent. 


Skemp, J.—This is a petition under 
s. 66 (3-A), Income Tax Act, made in con- 
sequence of a refusal by the Commissioner 
of Income-tax to make a reference to the 
High Court unders. 66 (2). The Commis- 
sioner rejected the application to him (a) 
as barred by time, and (b) on the merits. 
A preliminary objection that the present 
petition was barred by time was withdrawn 
and I will proceed to consider whether the 
Commissioner was right in holding that the 
application to him was barred by time. 
His reasoning was that the appellate order 
of the Assistant Commissioner of Income- 
tax was communicated to the assessee cn 
August 12, 1936, and the application made 
to the Commissioner on October 19. The 
assessee had applied for a copy of the 
Assistant Commissioner's order by unstamp- 
ed letter on August 12, received on the 13th. 
The Income-tax Officer replied on the 19th, 
delivered on the 22nd, pointing out that 
court-fee stamp was necessary. An appli- 
cation duly stamped with a two annas 
stamp was made on August 24, and the 
copy delivered on the 27th. The period of 
limitation for an application under s. 66 (2) 
is 60 days which expired on August 10, 
so that the application was late by nine 
days, only four days being allowable. 


The learned Counsel for the assessee ex- 
plained that the certified copy of the 
Assistant Commissioner’s order which was 
sent to him by his client was marked, 
date of application August 13, 1936. 
Relying on this as correct, he thought he 
had from August 13 to 27, to deduct as 
the period requisite for taking a copy and 
thus the application was within time. He 
further stated that the Commissioner had 
disposed of the application without calling 
on him personally. Under the law as it~ 
stands, the Oommissioner of Income-tax 
has no power to extend limitation in re- 
ference to an application under s. 66. 
Section 30 (2) of the Act does confer 
powers on the Assistant Commissioner to 
admit an appeal after the expiration of 
usual pericd if he is satisfied that the appel- 
lant had sufficienf cause, å. e., for such 
appeals there is a provision analogous to 
that of s. 5, Limitation Act; but there is no 
such provision for application to the Com- 
missioner. This has already been held by 
a Full Bench of the Madras High Court in 
Commissioner of Income-tax, Madras v. 
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Ganga Raju (1). The learned Sir Ooutts- 
Trotter, C. J., said: 

“The third question is whether there was any 
power to extend the period in this case or whether 
the Commissioner had no discretion in the matter. 
The answer is that the Statute fixes a time and 
it would be an obviously undesirable burden on 
the Income-tax Commissioner to put upon him the 
consideration of questions as to whether he should 
exercise discretion in the direction of leniency in 
one case and not in another. The Statute is 
express and there is no provision in it -for 
any official or even for the Court to extend the 
time.” . 

I do not myself understand why a dis- 
cretion should be denied to the Commis- 
sioner which is granted to the Assistant 
Commissioner, but there it is. Nor does 


` 8. 5, Limitation Act, apply. It applies to 


force,” 


“any appeal or application for a review of judg- 
ment or for leave to appeal or any other applica- 
tion to which this section may be made applicable 
by or under any enactment for the time being in 


Therefore, prima facie, the Income-tax 
Commissioner was right in holding the 
application to be time-barred though the 
petitioner’s Counsel was misled by the 
date of application given by the Income- 
tax Department on the certified copy. It 
was then argued that the application for 
a copy did not require to be stamped and 
thus the application was within time. Stamp 
duty of two annas on the application pur- 
ports to be levied under Art. 1 (a) of Sch. IE, 
Court Fees Act, as amended for the Punjab. 
This applies in terms to an application 

“presented toany Civil, Oriminal or Revenue Court 
or to any Board or Executive Officer for the purpose 
of obtaining a copy or translation of any judgment, 
decree or order passed by such Court, Board or Off- 
cer.” 

The question is whether the Assistant 
Commissioner of Income-tax is a Revenue 
Court or an Executive Officer. Obviously he 


does not fall within the other part of the defi-. 


nition. In Basant Lal Ramjidas v. Commis- 
sioner of Income-tax, B. & O. (2)—ajreference 
under the Income Tax Act—where the facts 
are very similar, the Patna High Oourt 
held that an application had to be stamped 
and that an unstamped application was an 
jnvalid application. The learned Chief Jus- 
tice said : | 
“The most material words of the paragraph are 
the words ‘judgments, decrees or order passed by 
such Court, Board or Officer’ and they are intended 
to cover every caseof every kind in which a judg- 
ment, deeree or order has been passed by any Court, 
Board or Officer capable of passing such judgment, 
decree or order and having regard to whatI think 


(1) 50 M 335; 100 Ind, Oas( 291; A I R1927 Mad. 
545: 52 M LJ 273; 25 L W 321: (1927) M WN 171; 
38 ML T 109. 

(2) 11 Pat 40; 136 Ind. Oas. 302; A IR 1932 Pat, 
103; 13P L T 437; Ind, Rul, (1932) Pat, 78, 


isthe proper meaning of the words, it certainly 
covers an application to an Assistant Commissione? 
of Income-tax who has power .to make the orde! 
and a copy of whose order is nccessary for the pur" 
poseof preferring an appeal to the Commissioner 
under the Income Tax Act." 


With due respect to the learned Ohief 
Justice, I would look at the matter in a 
rather different way and say thatthe ques-. 
tion is whether the Assistant Commissioner 
is a Revenue Court or an Executive Officer. 
It has twice been held that a Collector or a 
Collector of income-tax was a Revenue 
Court under the Income Tax Act of 1886 and 
once that he was a Oourt. In Emperor v. : 
Rup Singh (3), Sir William Olark said : 

“The Oollector in hearing the objection was acting 
under Oh. 4, Income Tax Act, II of 1886 ; the objec- 


° 3 . . y 
tion was requiredto be verified in the manner re- 


quired by law for the verification of plaints [s. 25 
(1)]. The Oollector had power to compel witnesses 
to give evidence (s, 28) and the proceedings are to 
be deemed to be judicial proceedings within the- 
meaning of ss, 193 and 228, Indian Penal Code.” 

The present Act, the Income Tax Act of 
1922, by s. 30 (3), requires varification in 
a prescribed manner and s. 37, confers on 
Officers the same powers as are vested in 
a Court under the Code of Civil Procedure, 
1908, for enforcing the attendance of wit- 
nesses, examining them on oath,compolling 
the production of documents and issuing 
Commissions for the examination of witness- ` 
es. This ruling, therefore, appears to cover 
the point. The reasoning in In re Punam 
Chand Manek Lal (4), issimilar: see Heaton, © 
J.s judgment (p. 6454). The learned 
Chief Justice inthe judgment (p. 651*) 
considered the question of “Revenue Courts” 
as set-up under the Punjab Tenancy Act 
and other provincial enactments and held . 
that an Income-tax Oollector was a Revenue 
Court although it is quite obvious and must 
have been present to the minds of the Judges 
who decided Emperor v. Rup Singh (8), that 
a Collector is not the same as a Revenue 
Court under the Punjab Tenacy Act. The 
Bombay ruling dissented from an earlier 
ruling of the same Court, In re Kalidas — 
Rewadas (5),\which, however, gave no rea- 
sons. In In re Nataraja Aiyar (6), at 
pp. 84-861, it was held that a Divisional 
Officer under the Income Tax Act was a 
Court. Sundara Ayyar, J. held that the . 
test for deciding whether the Income-tax 
Officer was a Court or not was whether he 

(3) 44 P R 1905 Or.; 3 Cr. LJ 198; 187 P L R1905. 

(4) 38 B 642; 25 Ind. Oas. 333; AIR1914 Bom, 
138; 15 Or. L J 581; 16 Bom. L R 446(F B). 

(5) 8 Bom. L R 477; 4 Or. LJ 34. 

(6) 36 M 72; 16 Ind. Oas, 755; 13 Or. L J 723; 23 M 
L J 393, : 

* Page of 38 B.—[Ed.] 

f Page of 86 M.—[ Ed.) 
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wasa tribunal empowered to deal with a 
particular matter and authorized to receive 
evidence bearing on that matter in order to 
enable him to arrive at a determination. He 
proceeded : A 

“In my opinion, there was lis in this case. It is 
not necessary that there should be two parties array- 
ed asopponents in the matter to be decided by 
the officer. The petitioner had a right that he 
should not be made to pay a heavier tax than was 
properly assessable on his income. The officer had 
to decide as between the petitioner and Government 
what the petitioner's income was.” 


I think the reasoning of these last three 
rulings is convincing. It is true that they 
all dealt with applications for criminal pro- 
secution, but it is hard to say that a particu- 
lar officer is a Revenue Court for purposes 
of s. 476, Criminal Procedure Code, and yet 
nota Revenue Court for purposes of the 
Court Fees Act. I would, therefore, hold 
that the Assistant Commissioner of Income- 
tax is a Revenue Court for purposes of Court 
. Fees Act. The application, therefore, ree 
quired a stamp and the petition to the Com- 
missioner is rightly held by him to be bar- 
red by time. We have no power to extend 
time and, therefore, the present petition 
must be dismissed. But as the petitioner 
who has paid Rs. 100 tothe Department has 
not even had a hearing on this application 
and asthe Department is partly to blame 

‘for the application being putin late, I 
would direct that the parties bear their own 
costs of this application. ; 

Dalip Singh.—I agree. 


5. Petition dismissed. 


pa and 


MADRAS HIGH COURT 
Civil Suit No. 410 of 1933 
October 6, 1936 
GENTLE, J. 
D. KONDAL RAO NAIDU AND ANOTHER 
—PLAINTIFES 
VETSUS 
DHANAKOTI AMMAL—Dzrenpant 

Contract—Construction——Preliminary written con- 
tract reduced into deed—Difference between them— 
Deed governs preliminary contract—Vendor and pur- 
chaser—Purchase of land—Sale-deed describing land 
accurately by boundaries and stating it to be about 
99 grounds—Purchaser fully conversant with infor- 
mation concerning such land—Land subsequenily 
measured and found to be only 85 grounds—Suit for 
compensation for deficiency—Principle of s. 15, 
Specific Relief Act (I of 1877), held applied and pur- 
chaser could not succeed, 

When a preliminary written contract is afterwards 
reduced into a deed and there is any difference be- 
tween them, the mere written contract is entirely 


governed by the deed, Leggott v. Barrett (1), relied 
on. 
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A person purchased certain land, The sale-deed 
described the land accurately by boundaries and 
stated itto be about 99 grounds. The purchaser 
had full knowledge and all information regarding 
the land he was purchasing and knew what actual- 
ly he was purchasing. After the sale the land was 
surveyed and it then measured only 85 grounds, 
The purchaser brought a suit against vendor for 
compensation by way of damages for the deficiency 
on the ground that the vendor had agreed to eell 99 
grounds but actually sold only 85 grounds : | 

Held, that though the suit was not one for speci- 
fie performance yet the principle of s. 15, Specific 
Relief Act, applied, the deficiency being a con- 
siderable portion. The purchaser being thoroughly 
conversant with boundaries and extent ofland and 
the sale-deed having described it accurately by 
boundaries the question of area was not material 
for the sale. Moreover, the sale-deed gave no war 
ranty that land was 99 grounds, The purchaser, 
therefore, could not succeed. 


Mr. K. P. Mahadeva Ayyar, for the 
Plaintiffs. 

Mr. K. V. Ramachandra Ayyar, for 
Mr. T. N. Sundaresa Ayyar, for the 
Defendant. 

Judgment.—Prior to the year 1931 the 
defendant was the owner of a piece of 
land in Madras which was known as the 
Koyyatope garden. It was about 4-3/4 
cawnies in extent that is to say, about 
114 grounds. Plaintiff No. 2, who throughout 
in matters referable to this suit has acied 
on behalf of himself and on behalf of 
plaintiff No. 1, knew of this land and I am 
satisfied was well conversant with every 
detail of it. In the year 1931 some 14 3/4 
grounds or thereabouts were sold by the 
defendant of which 6 grounds were pur- 
chased by plaintiff No. 2 alone by a sale 
deed of October 29, 1931. In the early part 
of 1932 the defendant was anxious to raise 
money upon the balance of the Koyyatope 
garden either by selling it or by raising 
money upon mortgage in respect of it ; and 
plaintiff No. 2 was offering to the defendant 
his assistance to try to further the defen- 
dant’s objects in regard to this land. He 
was asked in cross-examination whether 
he was helping the defendant to sell the 
land, he stoutly denied it but admitted 
that a letter dated April 15, 1932, Ex. 2, 
was his letter; and from that itis quite 
clear that he was doing what I have 
already indicated in my view he was, and 
this letter shows that he was well conver- 
sant with all matters concerning this pro- 
perty. It would also appear from this 
letter that it was in contemplation that it 
would be divided into sites as land was 
more easily saleable in that way than by 
larger areas. Sometime at about the period 
of this letter, Ex. 2, a notice, Ex. A, came 
into existence which was printed and the 
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defendant’s name appears at the foot of it, 
and Para, F draws the attention of the 
- public to the=balance of the Koyyatope 
garden: which was to be sold and it says 
that there was remaining to be dealt with 
99 grounds. It was suggested that plaintiff 
No. 2 either assisted in the drafting or 
himself drafted this document for the 
defendant’s use. He on the other hand 
“says that he relied upon its contents when 
he was contemplating himself buying this 
land later in the year. Whether he did 
draft it himself I do not know, but I am 
perfectly satisfied that he placed no reli- 
ance in any way upon its contents when 
he himself was considering purchasing the 
land. It would seem that his efforts on 
behalf of the defendant to find either a 
purchaser or a mortgagee were unsuccess- 
ful. But on July 25, 1932, the defendant 
in fact mortgaged this property for a sum 
of Rs. 9,000, no doubt being in immediate 
need of money at that time, and it does not 
appear that plaintiff No. 2 brought about this 
. mortgage or that he had the remuneration 
he hoped to earn which is indicated in his 
. letter, Ex. 2. However, in November 1932, 
. the defendant and plaintiff No. 2 on behalf 
of himself and his co-plaintiff were 
" negotiating for the sale of the remaining 
land at the Koyyatope garden; and as a 
result of these negotiations the sale deed, 
Ex, F, dated November 11, 1932, was exe- 
cuted by the parties. There was an antece- 
dent document, Ex. B of November 10, 1932, 
which dealt with this piece of property 
and oral evidence has been tendered 
in regard to the price of the land sold and 
how that price was computed. In the 
sale deed the price expressed to be paid 
for this land is Rs. 17,500 and any oral 
evidence tending to contradict that, in my 
opinion, is entirely inadmissible. In like 
manner also is the document Ex. B. Fry, 
L. J. referred to Leggott v. Barrett (1), 
“in Palmer v. Johnson (2), at p. 359* 
and says : 

“When a preliminary contract is afterwards 
reduced into a deed and there is any difference be- 
tween them,the mere written contract is entirely 
governed by the deed.” 

Therefore, so far as the price is cone 
cerned, one is confined to the wording of 
the deed, Ex. F. As I have said, lam 
quite satisfied that plaintiff No.2 was fully 
conversant with all informations concerning 
the property, the subject of the sale deed. 

(1) (1880) 15 Ch. D 306; 28 WR 962, 

(2) (1884) 13 QBD 351; 63 L J QB 348; 51 L T 
211; 33 W R 36. 

* Page of (1884) 13 Q. B. D.—[#d] 
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He had bought a few grounds from the 
whole of the garden, he had visited it on 


humerous occasions and when he was 


negotiating and eventually agreed to buy 
the property, he know perfectly -well 
exactly what he was buying. The claim 
by the plaintiffs here is that the defendant 
agreed to sell to them 99 grounds of land, 
that she has in fact conveyed only 85 
grounds 85 square feet and they have 
obtainted 14 grounds less than they bar- 
gained to buy and that they should “be 
compensated for this loss by way of 
damages for the breach of the covenant 
contained in the sale deed. There is also 
a claim in the plaint for some Rs. 350 by 
way of further damages, but there has 
been no evidence tendered upon that and 
indeed no reference has been made to that 
part of the claim. Plaintiff No. 2's story is 
this, that prior to this sale he was 
informed by the defendant that of the land 
to be sold, 9 grounds had already ‘been 
allocated towards the making of a roadway 
through the property and therefore the 
actual land which he was buying for effec- 
tive use, that is to say, in this case to 
divide into plots to re-sell, was 90 grounds 
and he based his price at so much a ground 
upon those 90 grounds. He says the price 
was Rs. 200, namely, Rs. 18,000 in all. 
That is not the price mentioned in Ex. B 
nor is it the price mentioned in the sale 
deed, Ex. F 

It was never suggested that before this 
sale this land waslaid out or mapped out 
in plots and the plaintifishave called a 
Mr. Doraiswami Pillai, P. W. No. 2, who is 
a surveyor employed by the Madras and 
Southern Maharatta Railway Oompany, 
who was called in to survey the land by 
plaintiff No. 2 after the purchase and he said 
in the course of his evidence that he made 
a plan, Ex. G, in which the plots are 
marked out and numbered in order to help 
the plaintiff to sell the land by plots, in 
other words, he surveyed it, marked out 
on the plan the division of the land in 
plots andtalso indicated a roadway through 
this property. He said he found in the 
area, the subject of Ex. F, a total amount 
of 85 grounds 85 square feet and that area 
is exclusive of the piece of land lying 
between plots Nos. 1 and 2 on the northern 
side which is land dedicated to a temple and 
which piece of temple land amounts to 3 
grounds. Until this land was surveyed, no 
one could tell how much area would be re- 
quired for the roadway and the area occu- 
pied by the roadway upon the property sold 
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according to Mr. Duraiswami Pillai is some- 
thing short of 8 grounds. On the easterly 
border of this land there are three plots 
which were not included in this sale deed 
and marked onthe plan as sold. Between 
the larger of these plots aid the two smaller 
ones the continuation of the roadway I 
have mentioned runs and the three plots 
together occupy an area of about 15 
grounds and the roadway an area of about 

4 grounds. It is rather indicative when 
one adds this 14 grounds to the 7 grounds 
and some odd number of square feet one 
arrives roughly at the figure of 9 grounds 
which, plaintiff No. 2 said, he was told by 
ane depaua; had been reserved for the 
TOR . 

In my view this question of the 9 
grounds reserved for the road was entirely 
an afterthought. It did not and could 
not arise until the land had been surveyed 
for division into plots and this matter occur- 
ted to plaintiff No. 2 only some time after 
the execution of the sale deed and indeed 
after he had entered into occupation, in 
order to explain the reduction from 99 to 90 
grounds, the amount of land which would 
be effectively used by him by re-selling 
and allocating the price at Rs. 200 a 
ground. In my view the sale was not of 
any land of particular dimensions but 
plaintiff No. 2 being very familiar with the 
land to be sold belonging to the defend- 
ant, after the earlier dispositions, desired 
only to buy that land and the question 
oft ita area was, if anything at all, 
but secondary consideration and the price 
which was agreed and which appears in 
the sale deed was a price for that piece 
of land as a whole. 

The defence to the claim is put in this 
way, that the defendant sold and the 
plaintiffs bought the property as a whole, 
that in regard to area, if that question 
arose, before the figure 99, the word 
‘about’ is to be found which qualifies the 
area mentioned and indicates that there is 
no specific warranty that a special or ex- 
pressed amount of land is to be conveyed; 
and it is further said that this property in 
‘the sale deed is described as lying within 
four boundaries, the four boundaries being 
particularly and expressly mentioned and 
since the description is indicated in that 
way, namely that the boundary of each of 
the four sides ofthe land is clearly ex- 
pressed, no complaint can be made if the 
area found to exist is less than the area 
expressed as conveyed in the deed. Plain- 
tiff No. 2 in the course of his evidence 
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agreed that the land which was conveyed 
in him by the sale deed is to be found on 
the site bounded by the boundaries men- 
tioned in the sale deed, that these bounda- 
ries accurately and properly indicate the 
limits on each of the four sides of the 
land. What the plaintiffs say is that 
they agreed to buy 99 grounds of land, 
they have obtained only 85, there are 14 
grounds less than what there should be, 
and they are entitled to damages. I wish 
to say that except for P. W. No. 2 Mr, 
Duraiswami Pillai, the surveyor and P. W, 
No.3 Mr. Loganatha Mudali, who were 
witnesses whose evidence I accept, in so 
far as any testimony given by any witness 
called on behalf ofthe plaintiffs or the 
defendant including the parties them- 
selves is concerned, I am not relying upon 
any of their evidence save where it is 
borne out by a doucument or is in accord 
with the testimony given by other wit- 
nesses. . 

The sale deed Ex. F describes the pro- 
perty sold. It gives the boundaries of the 
whole of the Koyyatope garden on the 
north, south, east and west with the 
paimash numbers and the cawnies con- 
tained in each paimash and goes on ‘to 
say that outofthis land there has been 
sold 144 grounds and the balance of this 
land pertains to the sale deed and it says 
this balance is about 99 grounds. The 
plaintiffs, by plaintiff No. 2 and the de- 
fendant were buying and selling respec- 
tively the balance left of the whole land 
which originally was owned by the defen- 
dant less tae land which had been sold 
previously. The extent of the land sold 
was known to plaintiff No. 2 and similarly 
he was aware of what land was to be 
and was eventually the subject of the 
sale by the defendant. And, as I have 
said, he has admitted that this piece of 
land was accurately described in the gale 
deed by the boundaries therein mentioned. `° 
Quite apart from whatever the area of the 
piece of land might be, he knew exactly 
what he was buying. The statement 
“about 99 grounds” was not in my view 
a part of the description of what he was 
buying but was only a statement auxiliary 
to the description of the land which was 
sold. This land was fully and accurately 
described and any inaccuracy in any later 
description in my view has no effect upon 
the sale. In Llewellyn v, Earl of Jersey 
(3), Baron Parke, at p. 189*, in the course 
(3) (1843) 11 M & W 183; 12L J Ex. 243. 

#Page of (1843) 11 M. & W.—[#d.] 
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~ of his judgment, says: 


“Then the other rule of law applies, thatas soon 
as there is an adequate and sufficient definition 
with definite certainty of what is intended to pass 
by a deed, any subsequent erroneous addition 
will not vitiate according to the maxim falsa 
demonstratio non nocet," 


And, Baron Alderson at p. 190* agreeing 


with Baron Parke, adds: 
“It is quite clear that, applying the true prin- 
‘ ciples of law to the construction of this deed, we 
must be governed by the description contained in 
it, and cannot travel out of it, to consider what 
the parties may have intended.” 

Joliffe v. Baker (4) was a case in 
which the land, the subject of a contract 
of sale, was described as containing by 
estimation three acres or thereabouts and 
by admeasurement after completion of the 
purchase there was found to be only 2 
acres 1 rood 12 perches, that is to say, a 
deficiency of nearly one-third of the area 
-described in the conveyance. Watkin 
Williams, J. at p. 2677 says this ; 

“I am of opinion, in the first place, that it has 
been the established practice of the Court of 
Chancery that a bill for compensation properly so 
called, the purchaser retaining the property, could 
not be entertained after the completion of the 
contract and execution of the conveyance, and that 
the jurisdiction under which compensation was 
granted was exercised only as auxiliary to 
specific performance and was never exercised in- 
dependently.” i 

And later at p. 268f he says this: 

“This rule seems to me also to rest upon sound 
principles of law and equity, because if it were 
otherwise, a purchaser might after conveyance, and 
while still insisting upon retaining the estate 
ask for an abatement of the agreed purchase 
money, which would be wholly contrary to every 
principle. If he came before conveyance, he might, 
if misled, even by an innocent error, fairly say to 
the vendor, ‘I have been misled, and do not wish 
to have the estate, and if you insist upon my 
performing the contract and taking it, a fair 
abatement from the price ought to be made,’ in 
which case the vendor would be placed in a fair 
position, because if he was anwilling to part with 

is estate at tho reduced price he might retain it; 
on the other hand if the purchaser was entitled 
to insist upon retaining the estate, and af the 
ame time claim an abatement of the price, the 
result would be that a vendor on account of a 
perfectly innocent and unintentional error might 
be compelled to part with his estate for a price 
that he never had and never would have agreed 
to, which appears to me contrary not only to the 
express terms of the contract but to every princi- 
ple of law and justice.” 

At p. 2747 the learned Judge adds: 

“Tt appears that the defendant had himself 
bought the land by the description that it con- 
tained by estimation three acres or thereabouts, 
that he never measured it, and that he in fact 
believed it tobe three acres; that the plaintiff 
himself saw the land and was content to take it 

(4) (1883) 11 Q BD 255; 52L J QB 609; 401 T 
966; 32 W R 59:47 J P 68. ` : - ` 4 

“x Page of (1843) 11 M. & W.—[Ed] 

{Pages of (1883) 11 Q. B. D:—[Ed.] 
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at the estimated quantity, and believed it to 


amount to three acres, and there is nothing, 
except the bare fact of the error, to show that 
this estimate was an irrational, still less an impos- 
sible one,” 

From this case ‘it seems that the law 
in England is that when land is sold, 
properly described, and when the area 
given is expressed to be by way of esti- 
mate—such words as ‘estimate’ or “about 
or ‘thereabouts,’ to my mind in this rese 
pect have similar meanings—the purchaser 
cannot keep the land and at the same 
time claim compensation for any deficiency 
in amount expressed to be by estimate. 
Turning to the cases in India, Tata In- 
dustrial Bank, Ltd. v. Rustomjt Byramjee 
Jeejeebhoy, 57 Ind. Oas. 957 (5) is a case 
in which property in Bombay was the 
subject of a sale and was clearly and 
specifically described by boundaries in 
the sale deed. This document also express: 
ed the area to be by admeasurement 
1,480 square yards. In fact there was 


only 1,280 square yards, roughly one. 
ronk deficient. The head-note says 
15: 


“Held, that the property having been otherwise 
sufficiently described and having been fully known 
to the plaintiff, the mention of 1,480 square yards 
was no more than a false description which had 
prejudiced no one.” 

Scott, C.J. at p. 9594, after saying that 
the property sold was described in every 
ee and conceivable manner, adds 
this: | 

“There can beno possible doubt as to the pro- 
perty agreed to be transferred. It may measure 
1,482 square yards or it may measure 1,282 square 
yards, But whatever it measures I am of opinion 
that the plaintifis had determined to buy it and 
were prepared to pay the price of Rs. 7,41,000. In 
my opinion, therefore, the defendants are not 
unable to perform the whole of their contract. 
The mention of 1,482 square yards, though the 
property which has been actually measured proved 
to be ofa smaller area, isno more than a false dese 
cription which prejudices no one since the subject- 
matter of the conveyance was known without any 
possible shadow of doubt.” : , ; 

am satisfied there was in this case 
no shadow of a doubt in plaintiff No. 
PA: mind of the, property which he was 
buying when he entered into the sale deed ` 
with the defendant. Scott, C.J., at p. 
960* says this: 

“If I could have held that there had been failure 
on the part of the defendants to perform the 
whole of their part of the contract, I should still 
be unable to award to the plaintiffs the relief 
claimed by them for the Court may only award 
compensajion in money for the deficiency where 
the part left unperformed bears only a small pro- . 


(5) 57 Ind. Cas. 957;. AIR 1920 Bom. 164; 22 Bom. 
LR 849. a. . 
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portion to the whole in value. According to the 
Plaintiff's case, the part unperformed may amount 
to anything between Rs. 50,000 and a lakh. It is 
one-seventh in area of the whole of this very 
valuable town site, and it would be a misuse of 
language to say that the part alleged tobe unper- 
formed bears only a small proportion to the whole 
in value.” 

Hayward, J. agreeing with the learned 
Chief Justice says at the same page: 

“The area was not basis of the price settled be- 


. tween the parties The sale was for a lump sum, 


The area did not restrict the settlement toa portion 
only of the property.” 

This is nota suit for specific perform- 
ance and for compensation. It is a suit 
in which the plaintiffs having affirmed 
and indicated their intention to abide by 
the sale deed are asking for compensa- 
tion by way of damages, at the same 
time retaining and affirming the contract. 
The alleged deficiency, namely the differ- 


ence between 85 and 99 or 14 grounds, 


cannot be said to bea small proportion of 
the whole. Section 14, Specific Relief Act, 
provides that ; 


“Where a party to a contract is unable to per- 
form the who'e of his part of it, but the part 
which must be lets unpeiformed bears only a 
small proportion to the whole in value and admits 
of compensation in money, the Court may, at the 
Buit of either party, airect the specific perfor- 
mance of so much of the contract as can be per- 
formed and award compensation in money for the 
deficiency,” | 

{n my view 14 out of 99 grounds is much 
larger a proportion than is contemplated 
bys. 14. When the deticiency is a con- 
siderable portion, then s. 15 is the relevant 
one under the Specific Relief Act. This 
provides : 

“Where a party to a contract is unable to per- 
form the whole of his part of it, and the part which 
must be left unperformed forms a considerable 
portion of the whole, or does not admit of 
compensation im money, he is not entitled to 
obtain a decree for specific pertormance. but the 
Oourt may, atthe suit of the other party, uixect 
the party in default to perform specincally so 


much orhis part of the contract as he can per- - 


form, provideu that the plaintif 
claim tu further performance, 
compensation either for the deticiency or for the 
loss or damage sustained by him through the 
default ofthe defendant,” 

Though, asa 1 pointed out, this is nota 
suit for specific pertormance, the principles 
must be the same and when a party wishes 
to attirm, as these plaintitis do, a contract 
and tue denciency is not inconsider- 
abie, they are not entitled to compensation 
for any deliciency that there may be. But 
the matter does not rest there. Lf one 
looks again atthe English case I have 
already indicated, Jouwjfe v. „Baker (4) 
proportion of 


relinquishes all 
and ali right to 
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deficiency. In Winch v. Winchester (6) 
the deficiency was 6 acres, namely 99. 
instead of 41, and relief was not given. 
In this case I have no doubt that the plaint- , 
iffs through plaintiff No. 2 obtained exactly 
what they set out to buy, namely the 
remaining portion of the Koyyatope garden 
which remained unsold in November 1932. 
Plaintiff No. 2 knew the property well, 
was thoroughly conversant with its 
boundaries and indeed its extent, and if he 
was so minded, not indeed that I think 
it makes any difference, he could easily 
have had the land measured and surveyed 
before he entered into the saledeed of 
November 11,1932. The plaintifs have 
obtained for a round sum—price of 
Rs. 17,500, land which they were bargain- 
ing to buy. The question of the exact area 
that land contained in my view is a matter 
quite immaterial to this sale and indeed 
was given no thought to my mind, by 
plaintiff NO. 2 when he was negotiating the 
price. There is not in the saledeed a 
warranty that the land contains 99 grounds. 
It is that it contains about 99 grounds. 
Iam uot suggesting that 85 may be about 
99, butam merely indicating that tle 
question of area was not one upon which 
reliance was placed. Ifreliance had been 
placed upon the actual area, the word 
‘about’ would not have been included in 
the sale deed. If it was a sale of an 
exact area, the sale-deed by its verbiage 
would so have described it and it has not 
done so. Ithas described it actually by 
metes and bounds as plaintif No. 2 
acknowledges, and the result, therefore, 
is that the plaintiffs’ claim fails and the 
suit is dismissed with costs. 

I wish to say this about costs, In the 
course of the proceedings, the defendant 
swore an affidavit of document on 
January 3, 1934, disclosing only one docu- 
ment, namely the sale deed and in para. 
4of the aftidavit in the usual way she 
deposes that according toher best know- 
ledge, information and belief she had not 
then- and never had had in her possession, 
custody or power any further documents. 
During the course of the trial the learned 
Counsel on behalf of the defendant pro- 
duced documents one after the other, none 
of which were in the affidavit of documents. 
This is nota proper way of conducting 
litigation and is simply flaunting the 
discovery proceedings of this Court. 
In consequence of this, costs being in 
my discretion, whatever, may be the amount 

(6) (1812) 1 V & B 375; 12 R R 288, 
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Ttetoverable.by the defendant from the 
plaintiffs, 1 order asum of Rs. 25 to be 
deducted therefrom as the discovery made 
“by her was totally inadequate and impro- 
per, and this amount I assess as being 
the sum appropriate to the discovery 
proceedings. 


N-85. Suit dismissed. 


LAHORE HIGH COURT 
Civil Reference No. 11 of 1937 
June 15, 1937 
TEK HAND AND ABDUL Rasuip, JJ. 
Masses. ANANT RAM-KHEM CHAND 
_— ASSESSBES—PETITIONERS 
VETSUS 
COMMISSIONER or INCOME-TAX, 
LAHORE— RESPONDENT 

Income Tax Act (XI of 1922), s. 4—Sale of patent 
by patentee for fixea price payable in instalments—In- 
staiments received during accounting year, whether tax- 
able income or capital receipt —Iransaction merely 
“working license” granted for annual payment— 
Whether tazableBusiness of acquiring and selling 
patents—Price received by assessee by sale—Whether 
taxable —Patentee granting working license for 
number of years in consideration of royalty on per- 
centage busis on net profits — Royalty, if taxabse— 
Assignement by assessee of patent rignts to another 
for ndejinite perroa in consideratiun of annual 
puyment—Corpus not transferred— Annual recetpts, 
whether exempted, A 

If the transaction is an out and out sale of the 
patent by A, the patentce ior a dehbnit6 fixed price, 
even though it is not payable in lump sum but in 
instalments, any such instalment received during the 
accounting period cannot be treated as taxable 
“income” but is a “capital receipt,” and as such, 
exempt from assessment. lfon the other hand it is 
merely a “working license” granted for an annual 
payment, it is clearly “income,” and as such, is tax- 
able. Scoble v. Secretary of State (1), referred to, 
jp. 179, col. 2.) 

Where the assessee carries on the business of 
acquiring and selling patents as a regular trade, 
the price received by him by the saie of any 
particular patent would be ‘income within the 
meaning ot the Act and assessable as such. In 
that event, the case would be similar to that of 
8 speculator in immovable properties, who pur- 
chases and sells such properties as a regular trade. 
The protis made by him in any transaction would 
clearly be his taxable income, But this would not 
beso if a person who had inherited immovable pro- 
perty or had acquired it asan investment, subsequent- 
ly sold it ata piofit. [p. 180, col. 1.) 

{Case-law referred to. | 

Where a transaction is a working license fora 
number of years in which no fixed sum is to be paid 
tothe patentee but he is to 1eceive a royalty ona 
percentage basis on the net profits mado by the 
grantee, the umount of the royalty so received would 
Care be assessable inthe bands of the grantors, 
ibid. 

[ An assessee, an undivided Hindu family, was the 
patentee of a tube-well boring strainer. The assessee 
manufactured strainers ci this patent, and used and 
gold them till, whenhe conveyeu the patent rights to 
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another person against payment of profit shares 
The agreement was subsequently cancelled and the 
rights under that conveyance were converted into 
license under an agreement against an annual pay- 
ment during the subsistence of the agreement. The 
assessee thus did not transfer the corpus but the 
usufruct of the patent for an uncertain period in 
consideration of amount which was not definitely 
known: 

Held, that the annual receipts were incomes, profits 
or gains and therefore, were not exempted by 8.4 
(3) Wit), Income Tax Act. fp. 181, col. 2] 

O. Ref. made by the Commissioner of 
Income-tax, Punjab, North-West Frontier 
and Delhi Provinces, dated February 
10, 1937. 

Mr. Kirpa Ram Bajaj, for the Petitioner. 

Messrs. J. N. Aggarwaland S. M. Sikri, 
for the . Respondent. 

Tek Chand,J.—This is a reference by 
the Income-tax Commissioner, Punjab and 
North-West Frontier rrovince under s, 66 
(2), Income Tax Act, referring to this Court 
a question of law arising from the peti- 
tioner's appeal against the assessment for 
1935-36 made on nis income for the “ac: 
counting pericd” 1934-35. The assessee is 
an undivided Hindu family, known. as 
Anant Ram-Khem Chand, which for bre- 
vity's sake wili be described hereinafter as 
“Knem Cnand”. ‘I'he tacts, as discloged in 
the “‘siated case” and its anmexules, or 
admutiéd by both Counsel before us, are . 
that Khem Chand was the patentee of 
tubewell boring strainer, known as the 
“Khem Patent”. ‘ihe Letters Patent relat- 
ing to this strainer were granted to Khem 
Cnand by the Governor-General on Novem- 
ber 20, 1929, but were to have effect from 
August 10, 3927, for a period of 16 years, 
ie, till August 9, 1943. Khem Chand 
manufactured strainers of this patent and 
used and sold them till April 20, 1933, 
when he conveyed the patent rigats to one 
Pandit Diwan Unand ot Labore tor the re- 
maining term of the patent, in considera- 
tion of Viwan Uhand agreeing to pay to 
him 10 per cent. of the net price realized 
on the actual sales. ‘his arrangement con- 
tinued till March 5, 1934, when ib was cane 
celled by mutual consent. On that date, a 
tripartite agreement was entered into bet- 
ween the orginal patentee (Khem Uhand) 
the first transferee (Diwan Chand), anda 
private limited company known as Reliable 
Water Supply Service of India, Limited, 
Lahore (which for brevity’s sake will be 
called hereinafter ‘tthe Company”. This 
Oompany had itself taken out a patent for 
another tube-well boring strainer, known 
asthe "Tej Patent" for a period of 16 years 
commencing May 12, 1949, and had been 
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manufacturing and selling these strainers 
on a large scale. In order to avoid com- 
petition by the strainers of the “Khem 
Patent”, the Company came to an arrange- 
ment with Khem Ohand and his transferee 
Diwan Chand and all three executed the 
agreement above referred to on March 
5, 1985, which is printed verbatim at pages 
6 to 12 of the paper-book. By this agree- 
ment, the earlier agreement between Khem 
Chand and Diwan Chand, dated April 
20, 1933, was cancelled and Khem Chand 
granted : 

“unto the Company full liceise and authority to 
make manufacture or cause to be manufactured, 
use, exercise and vend strainers for tube-wells under 
and according to the specification of the Khem 
Patent during the term now unexpired of the 
Tej Patent and any prolonged or extended period 
thereof.” 

In consideration of Diwan Chand can- 
celling ‘his agreement, the Company agreed 
to pay to him (Diwan Chand) Rs. 4,000 a 
year and in consideration of the convey- 
ance of the patent by Khem Chand to the 
Company it agreed to pay him Rs. 4,500 
per annum “on the conditions and coven- 
ants and for the term set forthin the do- 
cument’. Such of these conditions as are 
material for the disposal of this case will 
be mentioned later. In accordance with 
the terms of this agreement, the Company 
paid the first instalment of Rs. 4,500 to 
Khem Ohand during the “accounting 
period", 1934-35, In the course of the as- 
sessment forthe year 1935-36, which was 
to be made on his income for 1934-35, 
Khem Ohand claimed before the Income-tax 
Officer that this sum was exempt from as- 
sessment. He contended that it was not 
“income” within the meaning of s. 4 (3), 
Income Tax Act, but that it wasa “capital 
receipt”, beinga part of the sale-price of 
- the patent which instead of having been 
paid in one lump sum, had been made 
payable in annual instalments of Rs. 4,500 
till the expiry of the patent. The Income- 
tax Officer overruled this contention, and 
included this item in the assessable income 
of Khem Onand. It appears from his order 
that he treated the transaction between 
Khem QOhband andthe Company as one of 
sale of his patent rights, but he held that 
as these rights had not been sold “for a 
lump sum consideration”, but “on the other 
hand the assesseeis to get it (payment) 
regularly every year” tor a number of 
years it was “in the nature of a fixed 
royalty” and, therefore, liable to assess- 
ment. On appeal the Assistant Gommis- 
sioner held that the payment being : 
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iin the form of money received for the use of a 
capital asset, as for instance rent realized for the 
use of house property and these receipts being of 


recurring nature, paid every year for benefit de- 
rived from the patent,” 


it was taxable profits. He accordingly dis- 
missed the appeal. The assessee applied 
to the Commissioner under s. 66 (2) for 
making a reference to this Court to decide 
the question of law involved and contended 
that the Income-tax Officer and the Assis- 
tant Commissioner had misunderstood the 
real nature of the transaction which was 
one of “sale of a capital asset, and the an- 
nual receipts were instalments of the sale- 
price’. The Commissioner has made this 
reference but has expressed his opinion 
against the assessee’s contention. He has 
observed that on a proper reading of the 
conveyance, the transaction was not one of 
“sale”, but was rightly described at a 
“license”, on which royalty is payable au- 
nually to the assessee. He has also express- 
ed the opinion that even ifthe : 

“conveyance be not regarded as a continuing license 
but an outright transfer of rightsonce and for all, 
still the receipts lay properly in revenue account, 


being profits and gains therefrom which arose in 
the course of the asszssee’s business.” 

With ihis expression of opinion the learn- 
ed Commissioner has formulated the follow- 
ing question of law for determination by 
this Court : 

“The assessee having owned patent rights which 
were originally used in his business: having can- 
veyed the working rights under license against 
payment of profit-shares, and having converted his 
rightsunder that conveyance into license under 
the annexed agreement against an annual payment ; 
(query) are the annual receipts under the said 
agreement such that in principle and law it was 
impossible for the Assistant Oommissioner to find 
that they were ‘income, profits or gains; and were 
not established to be exempted by s. 4 (3) (vit) of the 
Act ?.” 

The answer to this question depends on 
the determination of the nature of the 
transaction as disclosed in the agreement 
on March 5, 1934. If, the transaction was 
an out and out sale of the patent by Khem 
Chand to the Company fora definite fixed 
price even though it was not payable in 
lump sum but in instalments, there can 
be no doubt that any such instalment re- 
ceived during the accounting period cannot 
be treated as taxable “income” but is a 
“capital receipt’, and as such, exempt from 
assessment. If onthe other hand it was 
merely a “working license’, granted for an 
annual payment, it is clearly “income” and 
as such is taxable. I may remark here 
that the Income-tax Officer was clearly in 
error in his law, when he while treating 
the transaction as ope of sale, considered 
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that the amount received would be exempt 
only if the patent rights had been sold ‘for 
alump sum consideration’. -This matter 
was decided long ago in the celebrated case 
in Scoble v. Secretary of State (1), which 
is regarded as the leading authority on 
the subject and has since been followed 
in numerous cases in England as well as 
in India. Similarly I think the learned 
Commissioner was not rightin laying too 
much emphasis onthe circumstance that 


the assessee had originally used the patent 
Tights in question in his own business of 


the strainer, or that in 1933 he had conveyed 
the working rights under the license to 
Diwan Chand against payment of a share 
in the profits. It is not alleged that the 
assessee has been carrying on the business 
of acquiring and selling of patents as a 
regular trade. Ifthat were so, there can 
be no doubt that the price received by him 
by the sale of any particular patent would 
be income within the meaning of the Act 
any assessable as such. In that events 
the case would be similar to thatof a 
speculator in immovable properties who 
purchases and sells such properties as a 
regular trade. The profit made by him in 
any transaction would clearly be his taxable 
inccme. Butthis would not be so if a 
person who had inherited immovable pro- 
perty or had acquired it as an investment 
subsequently sold it at a profit : see Cali- 
fornian Copper Syndicate v. Harris (2), 
The Hudson's Bay Co., Ltd. v. Stevens (3) 
and Teberau (Johore) Rubber Syndicate, 
Ltd. v. Farmer (4). ‘The fact, therefore, 
that Khem Chand himself had manufac- 
tured and sold strainers of this patent from 
1927 to 1933 is immaterial forthe decision 
of the point before us. Similarly, the terms 
of his transaction with Diwan Chand can 
have no bearing on it. That transaction 
was, as pointed out by the learned Oom- 
missioner himself a working license fora 
number of yearsin which no fixed sum 
was to be paid to Khem Chand, but he 
was to receive aroyalty on a percentage 
basis on the net protits made by the grantee. 
The amount of the royally so received 
would clearly be assessable in the hands 
of the grantors: William John Jones y. 
Commissioner of Inland Revenue (5). 

For ascertaining the real nature of the 
transaction between Khem Chand and the 


(1) (1903) 1 K B 494, 

(2) (1911) 5 Tax, Cas, 159; 6 F 894, 
(3) 5 Tax. Oas. 424, 

(4)(1910)- 8.0 906; 5 Tax. Cas. 658. 
(5) 7 Tax. Oas, 310, 
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Company we must look to the agreement 
of March 5, 1934. In this document the 
transaction is described as a “license” and 
the amount payable annually by the Oom- 
pany to the grantor is stated to be “royal- 
ty.” But, as rightly pointed out by the 
learned Oommissioner himself, too much 
stress cannot be laid on the use of these 
words. We must look to the substance of 
the transaction as is disclosed in the agree. . 
ment read as a whole. If we find, as is 
contended by the assessee’s learned Coun- 
sel, that it was dh out andout sale for an 
ascertained sum, the payment of which was 
spread overa number of years, ws must 
hold that by this transaction his capital 
asset was transmuted fromthe form of a 
patent to asum of money payable in fixed 
instalments. If, however, we come to the 
conclusion that it was nothing more than the 
grant of a working license for a number of 
years on certain conditions the property in 
the patent not being transferred absolutely 
to the grantee but still remaining in the 
grantor, the verdict must be against him. 

Now a perusal of paras. 3,4, 6, 7, 9 and 
16 of the agreement clearly shows that the 
assessee, Khem Chand, had not transe 
terred completely the ownership of the 
patent to the Company, nor can it be said 
that the price payable was a fixed, defi- 
nite amount, payment of which had been 
spread over a number of years. Paragraph 
3 provides that the sum of Rs. 4,500 was 
payable annually by the grantee to the 
grantor during the subsistence of the 
agreement. in para. 6 it is stated that: 

“The date cf expiry of the agreement shall be 
the dateon which either of the two patents (Tej 
Patent and Khem Patent) first expires, otherwise 
than for non-payment of renewal fees. Extension 
Granted to either or both shall be considered as 
keeping alive the patent or patents so extended,” 

As already stated, the Tej Patent was 
taken out on May 12,1925, and the Khem 
Patent on August 10, 1927. Under s. 14, 
Patents and Designs Act H of 191], there- 
fore, they are to expire on May 11, 1941, 
and August 9, 1943, respectively. Oonse- 
quently, under part 1 of para. 6, the agree- 
meut between Khem Chand and the Oom- 
pany would expire in May 1941; but 
part 2 keeps it alive ior such further 
Period tor which an eXtension might be 
granted to either or both of the parties 
Under s. 15 of the Act, the term of lö years 
may be extended by the Governor-General 
or the High Oourt,10 a period not exceed- 
ing five years, which, in exceptional cases, 
might be enlarged to 10 years. It is thus 
clear that the agreement would not neces- 
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sarily determine in 1941: it might be kept 
alive for a further unknown period which 
may expire at time between 1942 to 1953, 
during which time the Company would be 
liable topay to the assessee Rs. 4,500 per 
annum. Obviously, it cannot be said that 
the transfer was for an ascertained, fixed 
and definite sum. Further, in para. 16 of 
the agreement it is provided that: 
“Notwithstanding that the license hereby granted 
ceases on the expiry of the Tej Patent, the Com- 
pany shall nevertheless by giving three months’ 
previous notice in writing to Khem Ohand have the 
option to continue the manufacture, vend and use 
of the strainer as heretofore, on payment of the 


- royalty of the sum atthe rates hereinbefore men- 
tioned.” 


Again, para. 7 lays down thatif at any 
time during the currency of the agreement, 
the Company goes into liquidation, the 
licence shall stand determined, and on such 
determination, Khem Chand shall have the 
tight to use and vend the strainers of this 
patent. All these conditions make both the 
duration of the ‘license’, and the total 
amount payable still more uncertain. Nor 
can it be said that the grantor had parted 
with the corpus of the patent. The pro- 
perty in it still remains in him, and in 
para. 9 it is provided that if any- improve- 
ments are made in respect of these strainers 
during the currency of the agreement, such 
improvements shall belong to Khem Chand, 
who alone will have the exclusive right of 
having them patented, though, of course, 
the Company will have the right to use and 
vend the improved strainer during the sub- 
sistence of the license without payment of 
any additional royalty. For the assessee it 
was urged that these and other similar 
provisions were merely entered for the pro- 
tection of the rights of an unpaid vendor. 
But after consideration Ido not think that 
this isso. It seems that what was transfer- 
ed to the Company was not the corpus but 
the usufruct of the patent for an uncertain 
period in consideration of an amount, which 
had not been, nor could be, definitely known. 
The learned Counsel for the assessee laid 
much stress on para. 15 of the agreement, 
which is to the effect that the Oompany 
shall “be entitled to assign, grant license, 
sell, dispose of or in any mannar deal with 
the rights hereby assigned to it.” 

This, however, is not conclusive of the 
matter. It merely gives the Company the 
right to grant a sub-license of the working 
rights in the patent during the subsistence 
of the license, and provides that the sube 
license shall be subject to the same condi- 
tions and limitations under which the 
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license had been granted to the Companys 
Nor can he derive any support from paras. 
12 and 14, according to which the Company 
was to pay all renewal fees and cost of 


` extension applications, and was empowered 


to bring suits against third parties for any 
infringement or threatened infrin#énient of 
the patent. pala ; 

Both Counsel cited a number of ruling 
before us, but I donot think it necessary 
to discuss them in datail, as the governing 
principles are well settled and the decision 
in each case turned on its own peculiar 
facts. For the assessee, reliance was placed 
principally upon Collins v. Frith-Berealey 
Stainless Steel Syndicate, Ltd. (6). In that 
case certain patents were assigned for a 
capital sum of £25,000 payable in ten 
equal instalments and in addition, a royalty 
was payable “so long asthe patent may 
survive, be it 16 years or be ita longer 
period”. It was held that the annual in- 
stalments of £2,500, in which the capital 
sum was to be paid, were not taxable, but 
that the royalty of £1,000 payable during 
the subsistence of the patent was liable to 
assessment. This decision, in my opinion, 
is clearly against the contention of the 
assessee in this case. Here, as already 
stated, the assignment was not for a capital 
sum, but was for Rs. 4,500 payable annual- 
ly so long asthe Khem or the Te} Patent 
may survive. Ib is, therefore, clearly like 
the royalty payable in the case cited and 
is assessable. In this connection, reference 
may also be made to the decision of the 
House of Lords in Constantinesco v. Rex, (T) 
at p. 746* where it was held that if what 
was assigned was merely the use of the in- 
vention for a period of time, and the corpus 
of the patent was not taken away from the 
grantor butstill remained his property, it 
was ‘income’, and as such, assessable. ` 

In this view of the case, no question of 
exemption under s. 4 (3) (viz) arises, as the 
receipt cannot possibly be said to be, 
‘casual’ or ‘non-recurring’. For the foree 
going reasons, I would anwer the question 
referred to us against the assessee, holding 
that the annual receipt of Rs. 4,500 under 
the agreement is “incume, profits and gains”, 
and that itis not exempt from assessment 
under s. 4 (3) (vii). I think, however, that 
this is a fit case in which the parties should 
be left to bear their own costs in this Court. 

Abdul Rashid, J.—I agree. 

D. Answer accordingly. 

(8) (1925) 9 Tax, Cas, 520; 133 L T 618. 

(7) (1927 11 Tax. Oas. 730; 43 T L R 727, 

*Page of 11 Tax Gas. —[ Bd] 
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| ““AMADRAS HIGH COURT 
4.€riminal Revision Cases Nos 21 and 22 
ce of 1938 
rk . * ? and 
Criminal Revision Petitions Nos. 21 and 
22 of 1938 
i January 26, 1938 
TT iaa Langi PANDBANG Row, J. 
Inze’GORREPATY RAMASUBB\YYA 
we “'~— PETITIONER 
Criminal *trial—Practice—Calendar cases triable 
by First Class Magistrate—Whether can be transfer- 
red to Second Class Magistrate with a direction to 
tren? them as Sessions cases, the cases being counter 
to, preliminary registered cases and complicated. 
he Bub-Divisional Magistrate has no power to 
direct the Second Class Sub-Magistrate to treat the 
calendar cases which are triable by a First Class 
Magistrate as Sessions cases, If he thinks that those 
cases ought to be tried by the Court of Session, he 
should proceed himself to commit them to the Ses- 
sions Court under s. 317, Criminal Procedure Code. 
His order practically amounts toa refusal to exer- 
cise his jurisdiction and to perform his duty. Whe- 





ther such calendar cases are counter cases to 
preliminary registered cases or whether the 
facts are ccmplicated or not, the cases 


which are triable by him muet be heard by him and 
the work should not be transferred in such a man- 
ner. Chinnaswami Nadar v. Emperor (1) and Majj 
Paidanna v. Emperor (2), referred to. 

Or. R. Os. and Or. R. Ps. from the order of 
the Sub-Divisional Magistrate, Bandar, 
dated Noyember 8. 1937. 

Messrs. K. S. Jayarama Aiyar and G, 
Gopalaswami, for the Petitioner. 

Mr. A. S. Stvakaminathan, the 
Orown. 3 

Order.--These petiticns seek to revise 
the orders of the Sub-Vivisicnal Magistrate 
of Bandar, dated November 8, 1937, trans- 
{erring P. R.Q No. 1 of 1937 from his file 
to the file of the Sub-Magistrate of Avani- 
gadda for disposal and also transferring 
©. C. Ncs. 63 and 65 of 1937 on bis file to 
the Sub-Magistrate with directions to treat 
the latter cases as preliminary register 
cases, hold a preliminary enquiry and 
dispose of them according to law. So far 
‘as the transfer of P. R.C. No. 1 of 1937 is 
concerned, the petitioners do not take any 
objecti: n but they take very serious objec- 
tion to the transfer -of the calendar cases 
which are triable by a First Class Magis- 
trate to a Second Olass Magistrate with a 
direction to treat them as preliminary 
register cases, the intention of such transe 
fer being that the cases should be com- 
mitted to the Sessions Court for trial. 
The petitioners are the accused in these 
calendar cases. It is not stated by the 
learned Sub-Divisional Magistrate that the 
offences disclosed in the calendar cases 
are so serious that he cannot give 


for 
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adequate sentences. He was under the 
misapprehension that these cases were in 
the nature of counter cases to P. R ©. 
No. 1 of 1937, a case of murder. Asa 
matter of fact, it does not appear that they 
are really counter casesin the true sense 
of the term. They relate to an occurrence 
which took place at a different spot and 
subsequent to the murder. They may be 
connected with the murder case but they 
do not put forward a different versicn of 
the cecurrence which forms the subject- 
matter of the murder case. Even if they 
were counter cases to the murder case, the 
order.of the Sub Divisional Magistrate 
transferring these calendar cases which 
are triable by him to the Second Class 
Magistrate for the purpose of being com- 
mitted to the Sessions Court was not 
proper. It is enoughin this connection to 
refer to Chinnaswamt Nadar v. Emperor 
(1)and Majj Paidanna v. Emperor (2). 

The oiher reason given by the learned 
Sub-Divisional Magistrate, viz., that the facts 
of the calendar cases are complicated is 
certainly not a reason which can possibly 
justify the order. If the facta are com- 
Plicaied, the First Olass Magistrate must 
be more competent to deal with them than 
the Second Class Magistrate, and in any 
case itis not alleged that the facts are too 
complicatad forthe First Class Magistrate 
to disentangle. The learned Sub-Divisicna] 
Magistrate had really no power to direct 
the Sub-Magistrate to ireat the calendar 
cases which were triable by a First Olass 
Magistrate as Sessions cases. If he thought 
that those cases ought to be tried by the 
Court of Sessions, heishould have proceeded 
himself to commit them to the Sessions 
Court under 8. 347, Criminal Procedure Ocde. 
His order practically amounts to a refusal to 
exercise his jurisdiction and to perform bis 
duty. 

The learned Sub-Divisional Magistrate 


.makes a passing reference to the extra 


revenue work entailed upon him and the 
fact that he has no time for criminal work, 
anditis possible that it was this reason 
that led him to send back to the Sub- 
Magistrate P. R. G. No. 1 of 1937 which his 
predecessor has taken up. The learned 
Sub-Divisional Magistrate must know that 
whether the facts are complicated or not, 
the cases which are triable by him must be 


(1) (1933) M W N 98; 141 Ind. Cas. 539; AI R 
1933 Mad. 367; (1933) Cr. Cas. 550; 56 M 159; 64M L 
J 150; 34 Or. LJ 175; Ind. Rul. (1933) Mad, 143; 37 


LW 101 (F HE 
(2) (1934) MW N 56, 
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heard by him and the work should not be 
transferred in the mannerin which it has 
been done to the Sub-Magistrate. The 
order sofar asit relates to the transfer of 
O. O. Nos. 63 and 65 of 1987 is set aside. 
The Sub Divisional Magistrate must get 
back the records in these cases from the 
Sub-Magistrate and dispose of the cases 
himself according to law. 


oD. Order set aside. 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 498 and 499 of 1936 
June 17, 1937 
M. O. Grosz, J. 

Raja NAGENDRA NATH SINHA SAHAS 
ROY—DEOREB-HOLDER—APPELLANT 
versus 
NIRANJAN PATRA AND oTHERS— 


RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s 148-A— 
Previous decisions at variance with section—Should 
be considered repealed — Four clauses of s.148-A (3) 
should be read disjunctively—~Persons coming under 
clauses should be made parties by landlord—Rent suit 
Purchasers of portions of holding before suit not 
impleaded—They impleaded in execution of rent 
decree when landlord knew of the purchase —Rent 
decree, if becomes money decree against them—Entire 
holding, if can be sold in execution thereof. 

The newly enacted s. 1146-A, Bengal Tenancy Act, 
repeals all previous decisions which are at variance 
with it, 

The four clauses of s. 146-A, sub-s.(3), should be 
read disjunctively so that the landlord must implead 
as defendant every co-sharer tenant coming under the 
description of any of the four clauses. 

A landlord obtained a rent decree against tenants. 
The persons who had purchased portions of the hold- 
ing before the suit were not impleaded in the suit as 
defendants, As required by s. 13 or s. 26-F, the 
purchasers had not given notice of their purchase 
to the landlord. When he heard of the purchase, 
they were made parties to the execution proceedings. 
The Court allowing the’ objection of the purchasers 
that the decree could not be executed against them 
they not being the parties to the suit, held that the 
decree had ceased to be a rent decree against them 
and became a mere money decree : 

Held, that the decree remained a rent decree, and 
the total holding could be sold in execution thereof 
with liberty to the purchasers to pay off the decretal 
amount in orderto avoid the sale. Maharaj Bahadur 


Singh v. Nari Mollani (6), distinguished. Sashi’ 


Kanta v. Lechoo Sheikh (4) and Ayesha Khatun v. 
Mohamad Hussain Molla (5), referred to. 

C. A. from appellate orders of the Dis- 
trict Judge, Midnapur, dated May 16, 1936. 

Messrs. Panchanan Ghose and Durgadas 
Roy, for the Appellant. 

Mr. Surajit Chandra Lahiry, for the 
Respondents. 

Mr. Paritosh Sarkar for Mr. Satyendra 
Nath Mitra, for the Deputy Registrar. 

Judgment.—These are two second 
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appeals by the decree-holder in an execu- 
tion case. The facts in short are that the 
decree holder-appellant brought a rent suit 
in 1934 against 13 persons claiming arrears 
of rent for the years 1337-1340 B.S. The 
suit was decreed on July 20, 1934. In 
November 1935, he applied for execution of 
the decree. In the execution petition, he 
impleaded the two principal respondents 
who were not parties to the decree but 
who, the decree-holder stated, had pur- 
chased portions of the holding in arrears. 
Thereupon the two principal respondents 
appeared and filed two separate petitions 
of objection under s. 47, Civil Procedure 
Code, and contended that the decree could 
not be executed against them as they were 
not parties to the original suit. The objec- 
tions were allowed by the trial Oourt. 
Appeals by the decree-holder to the Dis- 
trict Judge were dismissed. Respondent 
Provash Chandra Mallick purchased a 
portion of the holding in execution of a 
mortgage decree against respondent Puran 
Chandra Patra on September 16, 1932, and 
obtained a sale certificate on March 2, 1933. 
A notice of transfer was posted to the de- 
cree holder in February 1935, from the 
Collector's Office. Respondent Darlav 
Ohandra Bej purchased a portion of the 
tenure in execution of a mortgage decree 
against respondent Purna Chandra Patra on 
May 25, 1934, and the sale was confirmed on 
July 6, 1934. It does not appear that the 
sale certificate was obtained by him. 

The finding of both Courts is that the 
landlord decree-holder did not know at the 
time of the suit or at the time of the 
decree that either of these two men had 
purchased a portion of the share of the 
respondent Purna Chandra Patra. Tne 
question in the circumstances is whether, 
as the Court of Appeal below has found, 
the decree has ceased to be a rent decree 
and become & money decree. Under s. 65, 
Bengal Tenancy Act, where the tenant is 
an occupancy raiyat, he shall not be liable 
to ejectment for arrears of rent but his 
holding shall be liable to sale in execution 
of a decree for the rent thereof and the 
rent shall be a first charge thereon. It 
was held in many cases that where the 
landlords consist of more than one parson, 
then all the landlords must sue together 
to obtain the benefit of this section and 
where the tenants consist of more than 
one person, then all the tenants must be 
impleaded to get the benefit of the section. 
Further that the relationship must be 
subsisting at the date of the decree and 
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even at-the date of thé execution and sub- 
sequent sale. In A. H. Forbes v. Maharaj 
Bahadur Singh (1), their Lordships of the 
Privy Council held that after the lendlord 
had sold his estate to another and then 
sued the tenant for arrears of rent for a 
period previous to the sale and sought to 
sell the tenure in arrears in execution, 
Chap. VIII in which s. 65 applies regulates 
the respective rights of landlords and ten- 
auts andaction under s. 65 can, therefore, be 
taken only when the relationship of landlord 
and tenant is subsisting between the parties. 
Indeed, so strict is the rule as to the subsis- 
tence of relationship that under s. 148 (8) 
the landlord after a rent decree can bring 
the tenure or holding to sale, but if he 
transfers the decree to another person 
that person has no guch right. The case 
in A. H. Forbes v. Maharaj Bahadur Singh 
(1), referred to above was followed by the 
Special Bench of this Court in Krishnapada 
Chatterji v. Manadasundari Ghosh (2). It 
has been held by the Special Bench that 
the landlord who has parted with the in- 
terest, even though it be after the rent 
decree, cannot lawfully bring the tenure or 
holding to sale in execution of that decree 
and that such action can only be taken when 
at the date of the sale the relationship of 
landlord and tenant subsists. 

lt has been held in many cases that for 
a decree for arrears of rent being a rent 
decree, the landlord must sue all the ten- 
ants of the tenure except in cases where 
all the tenants represented some of them 
as their representatives to the landlord. 
This view was strictly followed in Faridpur 
Loan Office, Lid. v. Nirode Krishna Ray 
(3). The plaintiff had brought a share of a 
tenure in execution of a decree but had 
not paid transfer fee under s. 12 nor did 
he take possession of the lands or collect 
any rents from the tenants. The Record 
of Rights was prepared showing that the 
parly against whom he obtained the decree 
was still in possession. ‘hereafter, the 
landlord sued the old tenants under s. 105 
and got the enhancement. Then he sued 
the tenants and got a decree for arrears of 
rent and in execution thereof purchased 
it himself. The plaintiff had paid no rent 


a) 411 A 91; 23 Ind. Oas, 632; A I R 1914 P O 111; 
41 0926; 18 0 W N747; (IBA M WN 397;15M L 
T 380; 12 A L J 653;27 ML J4; 1L W 1089;25 O L 
J 434 (P C). 

(2) 59 O 469; 137 Ind. Oas. 359; A I R 1932 Cal. 321; 
36 O WN 518; 55 O L J 240; Ind. Rul. (1932) Cal. 


316. 
(8) 56 O 462; I18 Ind. Oas. 864; A I R1929 Oal, 452; 
Ind. Rul, (1929) Cal. 688, 
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and when a period of 12 years was about 
to elapse, he instituted the suit. It was 
dismissed by the trial Court and the first 
Appellate Court. In second appeal to this 
Court, it was held upon the facts that it 
was not proved that the tenants had repre- 
sented to the landlords that certain num- 
ber of them represented the whole tenure. 
Further, that there was no finding that 
the plaintiff knew of the Record of Rights 
and of the 105 proceedings. There was no 
finding that the plaintiffe had represented 
the landlord and the others represented 
the tenure. Further, that mere non-pay- 
ment of rent did not invalidate the ten- 
ants right and the plaintiffs’ suit was, 
decreed. f 

These cases, however, were all decided 
prior to 1929 when s. 146-A, Bengal Ten- 
ancy Act, was enacted and itis our daty to 
interpret s. 146 A. It is a mere academic 
question whether by s. 146-A any new 
law has been propounded or not. It is 
our duty clearly to interpret the section 
according to its ordinary meaning and 
wherever any previous decision happens 
to be at variance with the section, that 
previous decision will stand as repealed by 
the Legislature, This section in ite first 
sub-section provides that when a person 
has bought a share of a tenure, he is liable 
to pay the rent not only from the date of 
his purchase but he is liable to pay all 
the arrears of his predecessor-in- interest. 
Sub-s. 2 practically lays down that the 
decree in arent suit will be binding on 
all co-tenants under certain circumstances 
although some of the co-tenants were not 
made parties to the suit. The actual words 
are: 

“The decree shall be valid against all the co- 
tenants whether they have been made parties defen- 
dants to the suit or not and against the holding in the 
manner provided in Chap XIII, if the defendants to 
the suit represented the entire body of co-sharer ten- 
ants in the holding.” g 

In sub-s. 3 the expression “the entire 
body cf co-sharer tenants” is defined. 
There are four clauses to sub-s.3. In two 
cases, viz. the cases Sashi Kanta v, Lechoo 
Sheikh (4), and Ayesha Khatun vy. Muham- 
mad Hossain Molla (5), R. ©. Mitter, J. 
has held that the four clauses of sub-s. 3 
of s. 146-A should be read disjunctively so 
that the landlord must implead as defen- 
dant every co-sharer tenant who comes 
under the description of any of the four 


clauses. I entirely agree in that view. The 


(4) 61 O L J 548; 160 Ind. Oas. 577; A I R 1936 Qal. 
30; 8 R O 442. 
(5) 41 O W N85, 
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question now is whether the two respondents 
come under any of the four clauses so that 
in their absence the decree would not be 
ùa rent ‘decree. Now, as found by the 
Courts below, these two men were recent 
purchasers. They having purchased an 
interest in the holding, they would come 
under sub-cl. 3 after they have given notice 
of the purchase under s. 13 ors, 26-F. 
Now, in this case as the learned District 
Judge has found there was no notice served 
on the landlord till after the decree was 
passed. The learned District Judge, how- 
ever. has relied on Maharaj Bahadur Singh 
v. Nari Mollani (6). He quoted a portion 
of the judgment and holds that the decree 
ceased to be a rent decree immediately 


on the purchase by the respond- 
ent, whether the landlord had an 
knowledge of the transfer or not. In this 


view, the learned District Judge is in error. 
The judgment of R. O. Mitter, J. does not 
lead to that conclusion. What he says is 
that from the date of the purchase the 
purchaser obtains his rigbt. Thatis not 
in question in this case. The question is 
whether under the provision of s. 146A 
the decree is a rent decree. In the decided 
case, R. O. Mitter, J. observed as follows: 
“On the facts of this case where opposite party No. 2 
was not added to the rent suit in spite of the land- 
lord's knowledge of the transfer, the principles laid 
down in A. H. Forbes v. Maharaj Bahadur Singh (D, 
and Krishnapada Chatterji v Manadasundart Ghosh 
(2), prevent me from taking the view that the claim of 
opposite party No. 2 was inadmissible " 
he reason for the decision in that case 
was that the landlord knew of the trans- 
fer, In fact, the vendor tenant stated in 
Court in hia written statement that he 
had sold his share to the other party but 
the Jandlord neglected toimplead him as 
a defendant. In this case the facts are 
entirely different. There is nothing to 
show that the landlord at the date of the 
decree knew of the purchase by either of 
the respondents. Further, the landlords’ 
good faith is shown in this case that at 
date of the execution he having come to 
know that these two men had purchased 
shares of the holding, impleaded them in 
his execution petition. The opposite party 
in objecting to be made party in the exe- 
cution petition were misguided. As the 
decree has satisfied the condition laid down 
in s. 146-A, the total holding will pass 
in execution of the decree if brought to 
a sale. In this -position, the landlord by 
impleading the two respondents in the 


(6) 40 O W N 683; 115 Ind. Oas. 17; AI R 1936 Cal, 
279; 63 O 117; 9 R 0363. 
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l “execution petition has given them an 


opportunity of preventing the property 
from being brought to sale for they are at 
liberty to pay the decretal amount and 
then they will be enlitled to the benefit of 
s. 171. The appeals are allowed with costs 
in all Courts. Hearing fee two Gold mohurs 
in each case. The orders of the lower 
Courts are set aside and the execution do 
proceed. 
D. Appeal allowed. 





MADRAS HIGH COURT 
Criminal Revision No. 768 and Petition 
No. 720 of 1937 
February 16, 1938 


Burn, J. 
In re M. 8. PONNUSWAMY IYER’ 
—PBETITIONER 

Madras District Municipalities Act (V of 1920), 
s. 270-H—Petitioner's buses taken to shed after 
journey—Passengers alighting and new passengers 
getting in for return journey —Shed held was“ cart 
stand.” 

Where the findings are that the petitioner's buses 
are taken tothe shed on arrival after the journey, 
that the passengers alight at the shed and the new 
passengers for the return journey take their seats in 
the buses there, that the buses do actually “ stand " 
in the shed meaning not merely that they stop there 
for a shorter period or longer time but that they 
“ stand |“ for the purposes of their owner's business 
in the sense in which the word in the expressions 
“ cab stand,” “ taxi stand ” and the like is used, the 
shed is a “cart stand" within the meaning of s. 270-E 
Madras District Municipalities Act. 


Cr. R. and P. from an order of the Joint 
Magistrate, Negapatam, dated August 9, 
1937, 

Messrs. K. S. Jayarama Atyar and 
Swaminatha Aiyar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The learned Joint Magistrate's 
decision is, in my opinion, correct. He has 
quite properly declined to attempt a com- 
plete definition of the term “cart stand”, as 
used in s. 210-f, District Municipalities 
Act. He has ccnfined his attention to the 
particular facts of the case before him and 
has held that the petitioner's shed at 
Tiruvarur is a cart stand within the mean- 
ing of the Act. The finding is that the 
petitioner's buses are taken tothe shed on 
arrival at Tiruvarur, that the passengers 
alight at the shed, and the new passengers 
for the return journey take their seats in 
the buses there. The buses do actually 
“stand” in the shed: by this is meant not 
merely that they stop there for a shorter 
period or longer time but that they “stand” 


, 


4 


‘for the purposes of their owner's business 
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in the sense in which we use the word in 
the expressions “cab stand”, “taxi stand” 
and the like. There is nothing in the 
decisions quoted, Queen-Empress v. Ayyak- 
kannu (1), Queen-Empress v. Ayyakannu 
(2), and Public Prosecutor v. Muhammad 
Sheriff (3), on the petitioner’s behalf that 
conflicts with the findings of the lower 
Courts. I find no ground for interference 
in revision and dismiss this petition. 


N.-D. Petition dismissed. 

(1) 21 M 293; 1 Weir 738. 

2) 22 M 455; 1 Weir 739, 

3) 36M L J 27; 49 Ind, Cas, 348; A I R 1919 Mad. 
316; 20 Or. LJ 156. 4 
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RANGOON HIGH COURT 
Criminal Revision Application No, 314-B 
of 1937 
July 19, 1937 
Maoxnzy, J. 

KO PO — APPLIOANT 
versus 
Tue KING—Opposite Party 


Upper Burma Ruby Regulation (XII of 1887), 
Rules under, rr,17, 18—Person digging his mines 


and allowing debris to fall out--Inspector of Mines, ` 


if can prohibit him from so doing under r. 17— 
Disobedience of the order—Conviction under s. 188, 
Penal Code (Act XLV of 1860), propriety of —“Order" 
in 7.18 means decision and not command. 

Under r. 17 framed under Upper Burma Ruby 
Regulation, all disputes arising between native 
miners as to sites or other matters shall be decided 
by the Inspector of Mines, but there is nothing in 
the rules or in the conditions of the license issued 
under the rules, which gives the Inspector of Mines 
authority to prohibit a person from digging his 
mine and allowing the debris to fall out. The 
“other matters” referred to in r. 17 do not include 
matters of this kind, or else surely some provision 
would have been made forthe enforcement of the 
Inspector's orders. According to r. 18 the orders are 
of the kind that a Revenue Officer can pass under 
the Upper Burma Land and Rerenue Regulation, 
1887, and the word “ order ” as here used does not 
mean a command but a “decision.” Section 188, 
Penal Oode, cannot possibly apply to orders of the 
Inspector of Mines passed under r. 17. There isno 
provision under the Upper Burma Ruby Regulation 
or rules thereunder for punishing a person for his 
alleged misconduct. Persons aggrieved by his acts 
in digging his mine and allowing the debris to fall 
out must apply to a Civil Oourt. Such a person 
cannot be convicted under s. 118, Penal Code, 
for his disobedience of the order passed by Inspector 
of Mines, prohibiting him from throwing out the 
debris. \ 

Cr. R. A. from an order of the Addi- 
tional Magistrate, Mogok, dated April 27, 
1937. 

Mr. Shu Maung, for the Applicant. 

Order.—The applicant has been con- 
victed undér s. 188, Indian Penal Oode of 
having disobeyed the order of the Inspector 


of Mines appointed under the Upper Burma 
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Ruby Regulation for Mogok stone-tract, 
whereby he was directed to abstain from 
passing down sand or debris or kane from 
his lu into the natural perennial stream. 
there. It appears that Maung Po and 
Maung Kan Gaung were each digging for 
Piecious stones by working mines of the 
kind called lu and that Maung Kan Gaung 
complained that debris from Maung Pos 
lu dropped into his lu. The Inspector of 
Mines and the Sub-Divisional Officer ins- 
pected the locality and came to the con- 
clusion that Maung Po should be prohibited 
from passing sand or debris or kane into 
the perennial stream. I have examined the 
Upper Burma Ruby Regulation and the 
rules thereunder but I am unable to find 
that the Inspector of Mines had any autho- 
rity to issue such an order. Underr. 17 . 
all disputes arising between native miners 
as to sites or other matters shall be decided 
by the Inspector of Mines, but there is 
nothing in the rules orin the conditions of 
the license issued under the rules, which 
gives the Inspector of Mines authority to 
prohibit a person from doing what Maung 
Po has been doing in the present cass. 
The “other matters” referred to in r. 17 
do not appear to include matters of this 
kind, or else surely some provision would 
have been made for the enforcement of the 
Inspector's orders. According tor. 18 the 
orders are of the kind that a Revenue 
Officer can pass under the Upper Burma 
Land and Revenue Regulation, 1889, 
and the word “order” as here used does 
not appear to mean a command but.a 
“decision.” ; 
It does not appear to me that s. 188, 
Indian Penal Oode, possibly apply to orders 
of the Inspector of Mines passed under 
r. 17. There does not appear to me to be 
any provision under the Upper Burma’ 
Ruby Regulation or rules thereunder for 
punishing Maung Po for his alleged mis- 
conduct in this matter. Persons aggrieved 
by his acts must apply to a Civil Court. It 
appears to me that there was no justification 
for convicting the applicant Maung Po 
under s. 188, Indian Penal Gode. I do 
not know if this case is one of any im- 
portance in the district. Notice was issued 
to the District Magistrate but no steps have 
been taken to represent the Crown at the 
hearing of this application in revision. 
The application is allowed, the finding and 
sentence of the lower Court are set aside. 
The fine paid by the applicant shall be - 
refunded to him. 2° 
D. Application allowed. 


f 
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_ BOMBAY HIGH COURT 
First Civil Appeal No. 53 of 1934 
‘August 13, 1937 
WassooDEW AND THAKOR, JJ. 
SHIVGANGAWA MADIWALAPPA 
VULAVI=— PLAINTIRF— APPELLANT 
versus 
BASANGOUDA GOVINDGOUDA PATIL — 
DereNpant No. | —RRSPONDENT 

Deed—Setting aside—Undue influence—Plaintiff, 
young widow who having no relatives to look after 
her inheriting property from brother— Her husband's 
brother who lived with her and appropriated income, 
quarrelling with her and she thrown out of property 
—She seeking advice of defendant an influential 
person and getting back her property through his 
help—Defendant betraying her, living with her in 
immorality and obtaining gift of all her property 
through influence and driving her away—Suit to set 
aside gift— Gift held was obtained by undue influence 
ane a be set astde—Contract Act (IX of 1872), 
a. 16 (3). 

In a Court of equity, when a person obtains any 
benefit from another, whether under a contract or as 
a gift, by exerting his influence which, in the 
opinion of the Oourt, prevents the grantor from 
exercising an independent judgment in the matter in 
question, the latter can set aside the contract or 
recover the gift. The Court of equity then imposes 
upon the grantee the burden, if he wishes to main- 
tain the contract or gift, of proving thatin fact he 
exerted noinfluence for the purpose of obtaining it. 
The rule has been extended to cases where the pos- 
sibility of exercising influence exists from confidence 
created or established by the relation between the 
donor and donee. The rule must apply to all variety 
of relations in which the Court is satisfied that the 
possibility of exercise of dominion and influence 
exists; that is, the relation of active confidence 
justifying the raising of the presumption of undue 
influence It must, however, be borne in mind that 
the application of the rule of presumption must 
depend not merely upon the circumstances attending 
the transaction but upon the relationship itself. The 
relation of paramour and mistress may be included 
in such cases if the party obtaining the benefit is in 
a position to dominate and influence the will of the 
other. [p. 188, col 2; p. 189, col. 2; p. 190, col. 1.] 

[Case-law referred to.] 

The plaintiff was a young widow with no relatives 
to look after her, she had quarrelled with her hus- 
band's brother who was sponging on her slender 
income from the property inherited from her brother, 
and when she fell ouf with him and sought the advice 
of defendant who was an influential man in the 
village, the latter betrayed herand carried on im- 
moral intercourse with her and ultimately obtained 
through his influence a gift deed of all her proper- 
ue and immediately thereafter drove her out of hig 

ouse, 
for a declaration thai the gift deed executed by the 
plaintiff in favour of defendant was void asit was 
obtained by undue influeuce, fraud and coercion, 
and for recovery of possession of a field and house 
comprised therein, together with mesne profits: 

Held, that it must be presumed in the circum- 
stances cf the case that the gift was obtained through 
undue influence and must be set aside. 


F. C. A. against the decision of the Joint 
First Class Sub-Judge, Belgaum, in UO. B. 
No. 403 of 1980. 
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187 


Messrs. R. A. Jahagirdar and N. M. 
Hungund, for the Appellant. 

Mr. B. N. Lokur, for the Respondent. 

Wassoodew, J.— This appeal arises 
from the decree of the Joint First Class 
Subordinate Judge of Belgaum dismissing 
the plaintiff's suit for a declaration that the 
gift deed dated August 10, 1927, executed 
by the plaintiff'in favour of the defendant 
No. 1 was void as it was obtained by undue 
influence, fraud and coercion, and for reco- 
very of possession of a field and house com- 
prised therein, together with mesne profits. 
The learned trial Judge upheld the defence 
containing a categorical denial of the plainte 
iff's assertions invalidating the document. 
The plea of undue influence was adumbrat- 
ed in the following manner in the plaint. 
It was stated that the plaintiff was a young 
widow with no relatives to look after her, 
that she had quarrelled with her husband's 
brother who was sponging on her slender 
inccme fromthe property inherited from 
her brother, and that when she fell out with 
him and sought the advice of defendant 
No. 1 who was an influential man in the 
village, the latter betrayed her ard carried 
on immoral intercourse with her and ulti- 
mately obtained through h's influence a gift 
deed of all her properties, and immediately 
thereafter drove her out of his house. Tle 
learned trial Judge upon those pleadings 
raised the issues “whether the deed of gift 
was executed by the plaintiff voluntarily,” 
and “whether the plaintiff proved taat the 
deed of gift Ex. 24, was taken from her by 
coercion and fraud as alleged,” and found 
them bothin the defendant's favour. Cer- 
tain facis are indisputable in this case. The 
plaintiff-appellant was an infant widow, she 
having lost her husband while she was 
barely five years of age. Her father had 
died during her infancy and she was looked 
aiter by her mother. Her brother who was 
not very much ol’er than herself died at a 
comparatively young age. While the plaint- 
iff was barely twenty-four, the only person 
whom she could look forward to for guidance, 
namely, her mother, died. Thereafter her 
husband’s brother, one Doddappa, befriend- 
ed her and came tolive in her parents’ 
house with his family. There were quarrels 
between Dcddappa and the plaintiff which 
culminated in certain criminal proceedings. 
The Police in view of the cross-complaints 
sealed the house, as a result of which the 
plaintiff was thrown out on the streets. It 
was at that time, i. e. in December 1924 
or thereabouts, that she formed the acquain- 
tance of the donee, defendant No. 1 in this 
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case. The latter was an influential man in 
the village being a watandar patil of the 
place and with his assistance she secured 
her heritage from Doddappa, her husband's 
brothe?. It is common ground that since 
then the plaintiff had been under the pro- 
tection of the donee till the date of the 
deed of gift. 

There is conflict as to where the plaint- 
iff lived during the intervening period, the 
donee maintaining that she lived in his 
house as a friend while the plaintiff con- 
tending to the contrary, namely that she 
was kept in the house of one Ajjappa for 
some time where defendant No. | paid her 
visits and carried on immoral intercourse. 
The case in regard tothe degree of famili- 
arity between the parties and its nature 
must to a large extent depend upon the 
appreciation of the evidence of the plaint- 
iff and the donee. The learned trial Judge 
in relation to that part of the case has ex- 
pressed in somewhat unclear language what 
his findings are, although they are suscepti- 
ble of the view that the nature of the fami- 
liarity alleged by the plaintiff was accepted 
by him. This is what he has stated : 

“For two years following, plaintiff and defend- 
ant No. 1 practically lived like husband and wife, and 
plaintiff thought that those relations between 
them would continue until the death of either of 
them.” 

But he used that finding to support the 
view that the immorality served as a pro- 
bable motive for the deed of gift. ln con- 
nection with these facts, other important 
circumstances have tobe borne in mind. 
I have already indicated that the only 
relative of the plaintif on her husband's 
side was hostile to her, and she was deprived 
by him of the means of subsistence. She 
was entirely, therefore, depending on the 
generosity of defendant No. 1 until the latter 
succeeded in securing for her the house and 
land inherited from her brother. It is also 
evident from the record that she was 
the victim of false prosecution and charges. 
According to the plaintiff she was led to 
believe that she escaped arrest only by 
reason of the intervention and through the 
services of the donee, defendant No. 1. That 
coupled with the latter's position in the vil- 
lage explains his relationship with the donor. 
There was then no other connection bete 
ween the two. According to defendant 
No. Is own showing he had placed himself 
in loco parentis to the plaintiff. That is the 
most charitable construction we are asked 
to place on his connection, although accord- 
ing to the record it can reasonably be 
supposed to have been rooted in iniquity 
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and sin. This isso expressly stated by the 
plaintiff. That statement has received 
qualification from the defendant himself; 
“Throughout the time that plaintiff remained 
with me she was on affectionate terms with 
me." The defendant has also stated that 
because of the affection she bore towards 
him the deed of gift was executed. The 
motive for that gift isthus specified : 

“Out of gratitude she felt for me, because I assist» 
edin her criminal complaint and securing posses- 
sion ; because I maintained and took care of her 
and because I incurred costs to maintain her and 
to enable her to visit places of pilgrimage and 
lastly, because she was issueless ; also because she 
was confident that I would protect her in future, the 
gift deed was made.” 

A part of that is untrue for the plaintiff's 
income in the hands of the defendant was 
more than sufficient to maintain her. The 
defendant has stoutly denied the impurity 
of their connection. But that denial in our 
opinion is not sincere. Here was a young 
widow with no relation to sympathize with 
her solely depending on the protection of the 
defendant who was not very much older than 
herself. The defendant managed her estate 
and collected its profits. The plaintiff had 
evidently no experience of management and 
was altogether illiterate. The question of the 
precise relationship between the parties 
before and at the time of the gift assumes 
great importance in this case. We have no 
doubt, whatsoever, whether the connection at 
its inception was benevolent, that it was 


-steeped in depravity and the donee had 


influence over the plaintiff, the influence 
arising both out of vice and the position of 
power and influenca held by the donee. 
We also believe the plaintiff that by various 
pretences and show of sympathy the defend- 
ant had gained a position of dominance 
over the plaintiff at the material time. It 
is during the subsistence of that relation- 
ship that the deed of gift was executed. It 
is now well established that in a Court of 
equity, when a person obtains any benefit 
from another, whether under a contract or 
asa gift, by exerting his influence which, 
in the opinion of the Court, prevents the 
grantor from exercising an independent 
judgment in the matter in question, the 
latter can set aside the contract or recover 
the gift. The Court of equity then imposes 
upon the grantee the burden, if he wishes 
to maintain the contract or gift, of proving 
that in fact he exerted no influence for the 
purpose of obtaining it. The proposition is 
very clearly stated in Ashburner’s Principles 
of Equity, Edn. 2, p. 299, thus: 

“When the relation between the donor and dones 
at or shortly before the execution of the gift hag 
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been such as to raise a presumption that the donee 
had influence over the donor, the Court sets aside 
the gift unless the donee can prove that the gift 
was the result of a free exercise of the donor's will.” 

Tue corollary to that principle is cor- 
tained in cl. (3) to s. 16, Contract Act. That 
clause is as follows : 

“Where a person who is in a position to domi- 
nate the will of another, enters into a contract 
with him, and the transaction appears, on the face 
of it or on the evidence, adduced, to be unconscion- 
able, the burden of proving that such contract was 
not induced by undue influence shall lie upon the 
poreon in a position to dominate the will of the 
other.” 


Far from laying down a rule of law, the 
burden is cast on the grantee of proving 
freedom of consent by reason of the fact 
that he is in a dominant position and has 
made a bargain. The principle has been 
well affirmed in several cases both of con- 

, tract and of gift: see Kaghunath Prasad v. 
Sarju Prasad (1), Poosathurat v. Kannappa 
Chettiar (2), Palanwelu v. Neelavaiht (3), 
and Rajaram v, Khandu Balu (4). Ib was 
considered in all its bearings by Straight, J. 
in Sital Prasad v. Parbhu Lal (5), where 


upon a review cf the authorities he expressed 


himselt as follows (p. 545%) : ; 

“But what the Courts in this country will do is 
to see that, where one person is so situated as to 
be under the control and influence of another, 
such other does not unduly or unfaisly exercise 
that infiuence and control over such person for his 
own advantage or benetit, or for the advantage or 
benefit of gome religious object in which he is 
interested, and will call upon him to give clear 
and cogent proc that the transaction complained 
of was such a one as the law would support and 
recognise,” 

it is not proper to contend that the rule 
of equity is reswicted to cases where 
sizictly or technically nduciary relationsuip 
16 established. In Seal Prasad v. Parbhu 
Lai (5), a passage from the Notes to Huguenin 
V. Kaseley(6), was referred to by that eminent 
Judge wherein the following observations of 


(1) 511 A 101; 82 Ind. Oas, 817; A IR 1924 P C 60; 
3 Pat.279;5P L T 72;22 A L J 100; 2Pat. L Kod; 
19 L W 4,0; 34 M LT 67; 40 M iJ 6l0; 26 Bom. L R 
599; 280 W N 83a; 110 L J 122; 3924 MWN 
688; L R5 A (PO)209;10 O& A LE 1395: LOWN 
YU Q U). 

W) 47 LA 1; 55 Ind. Oas. 447; AI R1v20 P O 65; 
43 Mbah; 30ML 349; 11 L W 450, 18A Lid 324; 
(1920) MW N 317; 2U P L RCP 0)62; 22 Bom. LR 
838; 13 Bur, L T 2d; 27 M L T 316 (P ©). 

(3) 39 Kom. Lk 720; 467 Ind. Uas. 5; AI R 1937 
P U 80; 1937 OL R 133; 1937 A L K 221; 9RP U16; 

< a5 LW 355; (1937) M WN 319; 3B R335; 39 P LK 
45; 41 GW N 677, 19371) M W N 615; G87) ALS 
519; (1937) LM L J 719; 650 LJ 295 (P U.) 

(4) 14 Bom. L K 340; 15 lnd, Cas. 529. 

(a) LU A 535. 

0) (107) zW &T L O in Equity, ath Ed, p. 592 

‘(Sth Ldn, pp. 227, 238.) 

“kage of 10 A.—[did,| 


en eee 
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Lord Cottenham in Dent v. Bennett (7), at 
p. 276* were quoted, (p. 5457): 

a.I will not narrow the rule or run the risk 
of in any degree fettering the exercise of the bene- 
ficial jurisdiction of the Court by any enumera- 
tion of the description of persons against whom it 
ought to be most freely exercised.” 

The rule nas peen, and I may say so 
with respect rightly extended to cases 
where the possibility of exercising influ- 
ence exists from contidence created cr 
established by the relation between the 
donor and donee. ‘Lhe principle has been 
usually applied to cases of pardanashin 
ladies : see Wajid Khan v. Raja Ewaz Ali 
Khan (8), Annoda Mohini koy UChowdhry 
v. Bhuban Mohini Debi (9), and Sajjad 
Hussain v. Abid Husain Khan \10). Their 
Lerdships of the Judicial Committee in 
Hodges v. Dethi and London Bank (11), ex- 
pressed themselves opposed totne idea of 
restricting the operation ot the equity rule 
to pardanashin women only. ‘The argument 
pressed on the Board was that the deten- 
aani, a Kashmiri, who had marred a 
European, wus a quasi pardanashin lady. 
and was entitled to proiection. Whilst 
dismissing that contention on the ground 
that she was a person of “superior mental 
capacity” they made tne following observa- 
tious (p. Lot): 

“As to a cermin well-known and easily ascertain. 
ed class of women, well-known rules of law are 
established, with the wisdom of which we are not 
now concerned. Outside that class it must depend 
in each case on the character und pcsition cf the 
individual woman whether those who deal with 
her are or are not bound to take special precau- 
tions that her action shall be intelligent and 
voluntary, and to prove that it was so in case of 
dispute.” 

‘Yherefore the rule must apply to all 
variety of relations in which the Court is 
Batished that the possibility of exercise of 
dominion and influence exists; that is, the 
Telation of active conidence justifying the 
raising of tue presumption ot undue mfu- 
ence. lt must, however, be borne in mind 
that the application of the rule of pre- 
sumption must depend not merely upon 
the circumslunces attending tue transac- 

(7) (1839) 4 My & Cr, 269; 7 Sim, 539; 5 LJ 3) 
Ch, 58; § L J N 5) Oh. 125; 3 Jur, 99; 48 k K 


94, 
(8) 18 O 545; 18 I A 144; 6 Sar. 46 (P O). 
(ZB LA 71; 28 C 546; 5 OW N489,8 Sar. 58 
(P U). aas 
(10),89 LA 156; 16 Ind. Oas. 197; 34 A455; 1500 
271; 160,W N 809; Y3 M LI 210; 10 A L d 264; 16 
O Lid 613; 14 Bom. L R 1055; 12 M L T 361; (191z) M 
W N 976(P ©). 
(ll) 27 LA 168; 23 A 137;7 Sar. 767 (P O). 
*Page of (1038, 4 My. & Ur.—[Ed.] 
Page of 10 A.—[Ed.] 
Page of 271 A— [Hd]. 
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tion but upon the relationship itself, The 
relation of paramour and mistress may be 
included in such cases if the party obtain- 
ing the benefit is in a position to dominate 
and influence the will of the other. The 
case in James v. Holmes (12), at p. 591* was 
acase where the relation of paramour and 
mistress existed. We are satisfied upon the 
record that even upon a most charitable 
view of the conduct of defendant No. 1 to- 
wards the plaintiff the relationship justifying 
the raising of the presumption exists in 
this case. At the material time, the only 
properties which the plaintiff possessed as 
her own were the house and the land 
which are the subject-matter of the gift, 
They provided her maintenance, and her 
husband's brother was not so affluent as 
to sustain her. There was no other relative 
to whom the plaintiff could go, and there 
was none who could give her disinterested 
advice. In these circumstances if she 
parted with all ner property, in gift to 
defendant No. 1 who was in no way related 
to her, transparently, it was a bargain which 
‘must ‘shock the conscience’ or in other 
words be regaided as unconscionable. On 
the face of it, it was a most improvident 
transaction on the part of the plaintiff. 
The onus must, therefore, rest on defendant 
No. 1 maintaining the gift to establish that 
no undue influence was exercised and that 
his relationship was not abused and that the 
act was a righteous and a voluntary one, 
The question is whether that onus has been 
satisfactorily discharged in the present case. 
The learned Advocate appearing on behalf 
of defendant No. 1 has contended that he 
was labouring under a serious difficulty 
inasmuch as this aspect of the case was not 
fully appreciated at the trial. That is not 
accurate having regard to the argument 
-adverted to in the lower Court’s judgment, 
the frame of Issue No. 1 in this case, and the 
assumption of the onus by the defendant. 
As regards the pleadings, there are sufficient 
` indications of undue influence therein exer- 
cised upon the plaintiff by defendant No. 1 
although there have also been serious al- 
legations of fraud and coercion with which 
it is unnecessary to deal at the present 
moment. What we are concerned to note is 
under what circumstances was the deed of 
gift brought about. [have already stated that 
in our view the defendant was carrying on 
intercourse with the plaintiff either in 
another house or in his own house. It is point- 
(12) (1862) 6L T589; 31 L J Oh. 567; 8 Jur. (N s) 
732; 10 W R 634. 
“*Page of (1862) 6 L T—[E4.} 
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ed out that having a wife living with him 
that sort of debauchery was impossible. 
We do not think having regard to the poly- 
gamous customs prevailing in this country 
that that position is incompatible with the pre- 
servation of the nuptial tie. There is no- 
thing indicated in the evidence of the defen- 
dant that anything transpired antecedent to 
this deed and which precipitated the act in 
dispute. What is curious to note is that 
according to the defendant he was pressed 
to accept the gift much against his con- 
science and will. This is what he has 
stated : 

“When she first expressed the idea to me, no 
third person was present. I tried to dissuade the 
plaintiff; but she said that human life was not 
certain and added that she had no issue. She 
adhered to her idea of the gift. Since then she 
was daily after me suggesting a visit to Bail Hongal 
for the purpoge of executing a gift-deed there.” 

That sort of explanation is thoroughly. 
disingenuous and incredible, The explana- 


‘tions with regard to the purchase of 


stamp, the giving of instructions, the exe- 
cution of the document and its registration, 
are not honest and only serve to intensify 
the suspicion. It was suggested that the 
donor herself drove with the defendant to 
Bail Hongal, procured the attesting wit- 
nesses, went to a writer who was familiar 
with her although he happened to be a 
grantee of a land from the ancestors of the 
donee, and executed the deed. The writer 
and the two attesting witnesses who were 
examined, namely Exs. 73, 76 and 77, 
have very clumsily attempted to support 
the defendant. It does not look probable 
that this young widow would dictate or 
indicate the terms of a gift to an experi- . 
enced writer. This was the first time that 
any document was executed by the plaintiff 
and the language and the phraseology sug- 
gest a pre-conceived and well thought-out 
idea as to its terms. It appears that the 
witnesses who have attested the document 
were prepared to say that they were ca- 
sually present at Bail Hongal where it was 
written and executed and had no connection 
with the parties themselves. One of them 
Mallappa, could not deny that he was a 
partner of defendant No. 1. The other's 
presence was, according to the plaintiff, 
procured by the defendant as he was brought 
with them in their cart. In the view we 
take the story that defendant No. 1 took a 
Very passive interest and was a silent spec- 
tator of this phenomenon is unbelievable, ` 
There wasa limit to saying that only the 
plaintiff was active in the preparation of 
the deed. It is remarkable to note tha 
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the attesting witness, Mallappa (Ex. 77), in 


trying to emphasize the voluntary character 
ol the transaction has overdone his part. 
He said that “defendant No.1 said to the 
writer that plaintiff voluntarily wanted to 
execute a gitt deed.” The singularity of 
that instruction obviously detracts from the 
sincerity of the deponent, 

Now there is nothing in the testimony 
of the defendant himself from which ıt 
could be said that the plaintiff was able 
to form a correct appreciation of her posi- 
tion in relation to this transaction. Eg 
facie it must be a thoughtless act on the 
part of the widow who was young andhad 
along future. It is not known whether 
Iemarriages are permitted in this commu- 
nity, but apart irom it from the evidence 
as to the ornaments worn, she belongs toa 
respectable community and required for 
her wants considerable amount per year. 
That is the detendant’s own version of her 
requirements, In that state of things there 
must be some good impelling reason to 
induce her to divest herself ot her entire 
estate. That is entirely lacking in this case. 


When the power of influence ana the in- 


fluence itself are established, something 
more than a bare assertion of aifection or 
a generous feeling of gratitude must be 
furnished to turn the scale. The conduct 


of the defendant was clearly time-serving.: 


He was subserving his own ends and un- 


mindful of the consequences to the widow. 


Tne ruthless manner in which he drove her 


away Very soon thereafter serves to explain- 
his mentality. Tne reason why he drove 


her away within seven days after the deed 
of gift, and, after a statement was procured 
from her before the Police that she accepted 
the implication of her act in all its bearings 
was that one Swami, an unpaid servant of 
the defendant, was suspected of immoral 
connection with her. Now a peison profess- 
ing such affection and regard for this neip- 
less young widow would naturally have 
allowed sume locus penitentie instead of 
acting on a bare suspicion. ‘Chat conduct 
detracts from the value of the defendant's 
protestations and is discreditive of the 
substantive part of the story put forward in 
defence to this action. lt may be, as has 
been now discovered, that the Swami has 
a hand in her present career, but that is 
no reason to accept the statement that 
the plaintiff voluntarily left the defendant's 
house upona charge of unchastity to live 
with the Swami in another village. There 
is considerable body of evideuce to show 
that the Swami continued to stay at Neginhal 
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long after she was drivenout. If the in- 
ducing cause was tosecure her a permanent 
protection from the defendant and if the 
latter had acquiesced in the position, one 
would expect him at least to provide for 
her needs elsewhere or to make an offer 
of that kind. That would have gone a great 
way to confirm the sincerity of the defence. 
But the fact that she was left toher own 
resources shows the meanness of the defen- 
dant and deprives him of all sympathy. 

Weare conscious of the weight due to 
the appreciation of the evidence by the 
learned trial Judge who had the advantage 
of seeing the witnesses. But it seems to us 
that he has not approached the examina- 
tion of the evidence from the correct 
standpoint. It may be that the plaintiff 
did not appear helpless and was assertive 
in the witness box. Rut she was examined 
in 1933, nearly six years after the execu- 
ticn of the deed of gift. She had perhaps 
grown wiser with experience of this world 
under the hard strain of penury. We think, 
upon a careful consideraticn of the facts 
and circumstances, there is no reasonable 
ground for holding that the plaintiff acted 
with sense and judgment or that she com- 
prehended and appreciated her act, its 
nature and efiect or how it would reflect 
on her position, an act which obviously 
resulted in depriving her of everything she 
possessed in this world. . h 

We, therefore, think that the decree of 
the lewer Court should be set aside and her 
prayer for declaration and possession grant- 
ed to the plaintiff. With regard to the 
prayer for past and future mesne profits 
which is allowed, an enquiry shall be held 
in the lower Court and the amount ascer- 
tained embodied in the decree. The appel- 
lant- plaintif shall get her costs throughout, 
including the court-fees which she had to 
pay to Government. 


Thakor, J.—L agree. 
8. Decree set aside. 
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deceased co-mertgagor — Payment by such person— 
Presumption—Limitation Act (1X of 1918), ss. 19, 20, 
21 (2)— rart payment of principat or interest, if 
saves from limitation secured or unsecured debt under 
8. 20— Words ‘person iiabte’ tn x, 20, meaning of— 
Payment by one of fornt debtors, wf extenas time 
against ali—Ss. 19 and ZU, distinction — Benefit of 
s. 21 2), tf can be extended to jot mortgayors— 
Jont morigagor dying — Surviving co-mortgagor, if 
remains jownt morigagor with hes of deceused— 
Payment by him, 2 saves limitation agarnst heirs of 
deceased co-morigagor. 

Where a payment is made by a person who fills two 
different capacities, the capacity in which the pay- 
ment he makes is a question 01 iaci. Where a pei- 
son who has a duel capacity, as the original cu- 
mortgagor and as one of tne heirs of the deceased 
co-mortgagor, makes a puyment tothe mortgages, it is 
presumed that the payment was made by him in dis- 
charge of his own liability as one of tue original cu- 
Mortyagors, in the absence of any evidence tu prove 
that the payment was made in both the capacities, 
Atkin v. trade Goid WL), Way v. Barset (2) and 
hie al v. Warthman (3), referred to. jp. L93, col, 


aition 20, Limitation Act, contemplates debts of 
all kinds. tn Indiwitis nov necessary to import the 
ductring of implied prumise to.save by payment a 
simple debt from limitation. Mart payment of 
principal or interest saves from limitation u debt 
whether secured or unsecured, under the dnuar 
law. (p. 193, col. 2.) 

Tho wording vts. zU, Limitation Act, is quite geneial 
and no limited interpretation should ve pus upon 
the words “the person” as used im the same. ‘sine 
woras “the persun liableto pay” a8 useuin tue 
BeChion du Not mesnu hat the payment must be made 
by the sole aenur, ur Lhe ellie Duuy vl debtors 16 
there alemove than one, Hven waere a payment 18 
made by a debtor ‘or by oue ofthe joint uebtors 1b 
comes under the provisivus of s, ZU anu such payment 
Gives a tresh start of limitation not only ugaiust wwe 
person making ıb but also agains: ali bis Cu- 
aebtors, Lp. L99, col. 2.4 

The efiectof an acknowledgment in s, 19, Limita- 
tion Act, 18 more restricted, and in generalit only 
affects the person giving ib. But payment under s. zu 
afiects not cnly the person Making the payment but 
aiso other perguns whv are lianle, jp. 194, cul. Lj 

|Vase-law referred to.; 

‘Lhe joint mortyagors come under the general des- 
cription of Joint contructu:y Within the meaning of 
8. Zl (2), Limitation Act, ln Case of joint contrac.ors 
the relationship does Lot cease with une deatu ut one 
of thecontracturs and tue surviving coutrator still re- 
maius & juinb coutraclor Wilk ae heirs ol the 
acceased, ‘Lue payment of interest on a Mortgage loan 
maue by a surviving mortgagor will not, thezelure, 
givea tresh start of Limitation against tne heirs or 
the deceased co-mortgayur, Muhammad Lagi Lian v. 
keuju Kam (11), followes, |p. 197, col. 2; p. 198, cul. 2.] 

[Vase-law reterred to.| 

UU. A. from ine appellate decree of the 
Disvrict Judge, Midnapore, dated July 16, 
1969. * : 

Mr. Satindra Nath Koy Chaudhury, tor 
the Appellants, 

Mr. Apurba Charan Mukherjee, 


Respondents. 


for the 


Nasim Ali, J,—This appeal arises out 


ot a suit to recover money due on a 
morgage bond. ‘Lue facis which are not 
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in dispute are these: Defendant No 1 
and his wife Khatemunnissa Bibi borrow- 
ed iromthe plainuffs Rs. 400 agreeing 
to pay interesti at tue rate of two per 
cent. and executed the bond in swt in 
favour of the plaintifis on CLhatira 14, 
152/, B. 9. corresponding to March 27, 1921. 
‘they agreed to re-pay the principal with 
interest within the month of Falgun 132s, 
B. S. that is, on or before March 14, 1922 
On June 16, 1925, Khatemunnissa died 
leaving defendant No. 1 and defendants 
Nos.zand3as her heirs. UVefendani No. 
1 made two payments towards interest due’ 
on the bond on March 12, 1933, and 
October 10, 1933, on his own behalf only 
and not on behalf of defendants Ncs. Z 
and 3 and endorsed those payments on 
the backof the bond. On April l4, 19064, 
tue plaintiffs instituted the present suit in 
tLe Court of the Munsif at Danton against 
defendant No.1 and hKhatemunnissa Bibi 
altnougn she died long ago. On dune 19, 
1934, we plaintiffs appued to the tral 
Court to substitute defendants Nos. 2 and 
3 inher place, the other heir, namely, 
defendant No. 1 bemg already on tue 
record, on the allegation what sne died ou 
May 3, lyöt. “This prayer was allowed and 
deiendants Nos. Z aud 3 were prougut on 
tue record. 

On these facts the question arises whether: 
the suit against deiendants Nos. 2 and 
ö 18 barred by limitation. “Tue trial Court 
heid that the payments made by aeiend- 
ant No.l in the year lyä -were made by 
hım on his own behalf and noton behalt 
of defendants Nos. 2 and 3 andthe suit 
was barred against tnem. He accord- 
ingly decreed the suit against defendant 
Nu, 1 and dismissed 11 against detendants 
Nos. Z and 3. ‘he piainutts appealed tu 
the District Judge ot Midnapur. Lhe cou- 
Clusions ot the iearned Vistrict Judge are: 
(1) Payments by deiendant No. 1 must pe 
1egaraed as payments by him in his capacity 
as tue original CO mortgagor as weil’ as 
in his Capacity as one of the heirs of 
the other murigagir, viz. Khatemunnissa. 
(4) Paymeut or iuterest by one of tue 
heirs of ishatemunnissa bibl saved tne 
suit from limitation against her other heirs 
also. He accordingly decreed the sun 
against all the detendants. Hence this 
second appeal by defendants Nos. 2 and 
De 

The only point for determination in this 
appealis whether the suit is barred by limi- 
tation against defendants Nos. 4 and š. 
The payment of interest was made by 
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defendant No, 1 alone. At the time of 
payment he had two capacities. He was 


one of the mortgegors as well as one of 
the heirs of the other mortgagor. Where 
a payment is made by. a person who fills 
two different capacities, the capacity in 
which the payment he makes is a question 
of . fact. The learned District Judge has 
held that the payments by defendant No. 1 
must be regarded as payments by him 
in both the capacities filled by him at the 
time: He appears to have treated this 
question not as a question of fact but as 
a question of law. He seems to have pre- 
sumed from the mere fact that defendant 
No. 1 filled two different capacities at the 
time of the payment, that the payment 
amounted in law to payment in both the 
Capacities. There seems to be no founda- 
tion in lawfor such a presumption. If 
Al and B are jointly and severally liable 
ona promissory noteand if A dies ap- 
pointing Bas one ofhis executors and B 
ys interest, the character in which he 
es the payment isa question of fact: 
Atkin v. Trade Gold (1). Where a 
surviving person, who is also the executor 
ofj a deceased person, makes payment 
which as a surviving person he is bound 
to make, the payment is to be usually 
„taken to have been made by him personal- 
ly and not as executor: see Way v. Basset 
(2) and Thompson v. Waithman (3). Where 
there is a double liability and the sur- 







viving co-contractor or joint debtor makes’ 


-the payment,he is presumed to be dis- 
. charging his own liability—Lightwood on 
Time Limit of Actions, 384, Halsbury’s 
Laws of England (Hailsham Edition) 
_ Vol. XX, p. 644. In the absence of any 


eVidence or circumstances to show that’ 


‘defendant No. 1 made the payment in 
both the capacities, it must be, therefore, 
presumed that he paid the interest in 
1933, towards the discharge of his own 
liability as one of the original mortgagors. 
The next question is whether the pay- 
ment of interest by defendant No. 1 saves 
limitation against defendants Nos. 2 and 
3. Under the English Law there is a 
distinction between secured debts and un- 
secured debts. By s. 8 of R,P. L. A. 1874, 
part payment of ‘principal or interest 
checks the running of the statute in case 
‘of secured debts. There is no statutory 
. (1) (1823) 2 B& O 33; 3D & R 200:1 L J (O S) K B 
228: 36 R R 254. . 

So (1845) 5 Hare 55; 15 L J Oh, 1; 10 Jur, 891; 71 R 


. (3) (1856) 3 Drew 628; 26 L J Oh, 134; 2 Jur. (Ng) 
1080; 5 W R 30; 106 R R 471, aki; 


176—25 & 26 
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provision ragulating the effect of piryment 
upon unsscured debts and payment only 
saves the debt when it is such that tha 
Promiseto pay the debt can be implied. 
The Limitation Act, however, makes no 
such distinction. Section 20 of the Act 
provides that where interest ona debt is, 
before the expiration of the prescribed 
period, paid as such by the person liable 
to pay the debt or by his agent duly 
authorized in this behalf, or where a part 
of the -principal of adebt is, before tha 
expiration of the prescribed period, paid 
by the debtor or by his agent duly 
authorized in this behalf, a fresh period 
of limitation shail be computed from the 
time when the payment was made. Tais 
section contemplates debts of all kinds. 
In India it isnot necessary to import the 
doctrine of implied promise to save by 
payment a simple debt from limitation. 
Part payment of principal or interest saves 
from limitation a debt, whether secured or 
unsecured, under the Indian Law. 

In none of the three English Statutes, 
namely R. P. L. A. 1837, R. P. L. A. 1874, 
and Civil Procedure Act, 1833, the person 
by whom the payment is to be made is 
expressly defined. But Lord Chancellor 
(Lord Westbury) in Maria Chinnery v. Eyre 
Evans (4) at p. 134* thought that the worda 
“by the person by whom the same shall 
be .payable” in s. 8 of R. P. L, Act, 
1874, applied to acknowledgment as well 
as to payment. Under each of the three 
English Statutes the payment may be made 
by any person liable or interested or entitled 


‘to pay or who is in such a relation to the 


debtor that a payment by him operates as an 
admission by the debtor. Section 20, Limi- 
tation Act, expressiy defines the person by 
whom the payment is to be made. In the 
case of part payment of principal, payment 
is to be made by the debtor or his agent, 
while in the case of payment of interest the 
payment may be made by the person liabie 
to pay. The expression “persoa liable to 
pay” does not mean all the persons liable 
to pay. Ins. 19, Limitation Act, the ack- 
nowledgment is to be made by the party 
against whon the property or right is 
claimed. Ins. 20, however, we do nov find 
any suco restriction. The reason for this 


“distinction apparently is that acknowledg- 


ment is a Mere admission of right, wnereag 
payment is more than a mere admission 
(4) (1864) 11 HL O 115; 10 Jur. (N s)859; ILL T 


(S) 68; 13 W R 20,4 N R 520; i45 R R 79; UIER 
1274 
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of right. It operates for the benefit of all 
the persons who are liable. 

The effect of an acknowledgment in 
8.19 is more restricted, and in general it 
only affects the person giving it. But pay- 
ment under s. 20 affects not only the per- 
son making the payment but also other 
persons who are liable~see the cases in 
Krishna Chanara Saha v. Bhairab Chandra 
Saha (5,;, Domi Lal Sahu v. Roshan Dobay 
(6), Rajtilak Narayan v. Mufizuddi Topa- 
dar (7), Achola Sundari Debi v. Doman 
Sundari Debi (8), Velayudam Pillai v. 
Vaithyalingam, 17 Ind. Oas. 619 (9), Rau- 
shan Lal v. Kanhaiya Lal (10), and Muham- 
mad Taqi Khan v. Raja Ram (11). Ifs. 20 
of the present Limitation Act stood alone, 
there could not have been any room for 
doubt that the payment of a joint debt by 
one of the joint-debtors may amount to a 
payment of the debt within the meaning 
of that section so as to save limitation as 
against all the debtors. 

But the operation of this section is sub- 
ject to s. 21 (2) of the Act which provides 
that nothing in s. 20 of the Act renders one 
of several contracts, partners, executors or 
mortgagees chargeable by reason only of 
a payment made by or by the agent of 
any other or others of them. Section 20 of 
Act IX of 1871 corresponded to the present 
s. 19 and s. 21 of that Act corresponded to 
the present s. 20. In 20 of Act IX of 1871, an 
Explanation (Explanation No. 2) was given 
which is in these terms: 

“Nothing in this case renders one of several 
partners or executors chargeable by reason only of 


a written promise or acknowledgment signed by 
another of them.” 


In Act XV of 1877 a separate provision 
was made for the first time in s. 21 which 
corresponds tos. 21 (2) of the present Act. 
Under the English Law the operation of 
part-payment of principal or interest 
except where the debt is charged upon 
land is subject to the special provisions of 
5. 14, Mercantile Law Amendment Act, 
1856. This section provides that one 
of several co-contractors or co-debtors or 
executors or administrators of a contractor 
shall not lose the benefit of the statute of 


(5) 32 O 1077; 9 O W N 868, 
(6) 33 O 1278; 11 O W N 107, 
og) #4 O DJ 475; 98 Ind. Oas. 381; A IR1927 Cal. 


(8) A I R1926 Cal. 150; 90 Ind. Cas. 774, 
(9) 17 Ind, Cas. 619; 24 M L J 66. 
(10)41 A 111; 47 Ind, Oas. 845; AT R 1918 Al. 61; 


16AL J 790. 
(11) IL R (1937) All, 272; 166 Ind. Cas. 108; A IR 
1936 Ali. 820; (1936) A L J 1140: 1936 A L R.1002; 9R 
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limitution by reason only of payment of 
another co-contractor, co-debtor or executor 
or administrator. 

It may be noticed that in the English 
statute executors or administrators of con- 
tractors are mentioned whereas in s. 21 
(2), Limitation Act, those words do not 
appear. Ifthe persons who did not pay 
are those who borrowed the money along 
with the persons who make the payment, 
limitation is not saved against them by 
that payment in view of the provisions 
contained in s. 21 (2) unlessthe payment 
was made on their behalf also. But where 
the payment is made by one of the joint 
contractors on his own behalf only, after 
the death of the other contractor, as in 
the case before us, the question arises 
whether the heirs of the deceased contrac- 
tors come under the category of contractors 
within the meaning of s. 21(2). Thiru- 
venkatachariar, J. of the Madras High Court 
seems to think that cl. (2) of 38.21 cannot 
be extended to the heirs of the deceased 
contractor, as such an extension would 
only be by analogy which is not permis- 
sible; see the case in Narasinmha Rama 
Rao v. Ibrahim (12). In Lokhanda Naiko 
v. Lokhono Naiko (13), Ourgenven, J, has . 
observed that the party who pleads s. 21 
(2) has to show that he can claim exemption 
under its terms and that the categories 
mentioned in that section are not merely 


- illustrative. The opinion of the two learned 


Judges in the above two cases is that the 
legal representatives of a deceased con- 
tractor are not entitled tothe benefit of the- 
exemption under s. 21 (2). A contrary 
view, however, has been taken by this 
Court in Arjun Ram Pal v. Rohima Banu, 
14Ind. Cas. 128 (14), In that case the 
benefit of the section was extended to the 
heirs of the deceased contractor. This view 
has been affirmed by Costello, J. and 
Jack, J. in Jogesh Chandra v. Monindra 
Narain Chakravarty (15). The point came 
up for consideration recently before a Full 
Bench of the Allahabad High Court in 
Muhammad Taqi Khan v. Raja Ram (11). 
In that case the learned Judges of the 
Allahabad High Court have observed that 
at the time when the payment is made, 


(12) A IR 1929 Mad. 419; 118 Ind. Oas. 302, 56 M L 
J 630; (1929) M W N 146; 29 L W 789: lnd. Rul. 
(1929) Mad. 798. 

(13) AI R 1930 Mad. 738; 127 Ind. Cas. 641; Ind. 
Rul. (1830) Mad, 1025. i 

(14) 14 Ind. Oas. 128. 

(15) 360 W N 487; 138 Ind. Cas. 740; A IR 1932 
or Late 59 O 1128; 55 O LJ 347; Ind. Rul. (1932) 

rah A i ` ay, 
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the relation of joint contractors between 
the parties who are liable exists and it 
matters little whether they are original 
contractors or they are the legal repre- 
sentatives for the time being. The reason 
given by the learned Judges is as follows: 
Where A and B are jointly liable to pay a 
debt, if B makes a payment, A would be 
protected. But if B dies and his heirs 
make the payment, A would lose his protec- 
tion. Such a position is untenable. The 
view taken by this Court as well as by the 
Allahabad High Court takes co-contractors 
to be equivalent to co-debtors. The English 
Statute mentions co-debtors and executors 
and administrators of a contractor. The 
Indian. Statute does not. In principle it is 
very difficult to make a distinction between 
the original contractor and those who stand 
in his shoes. As at present advised, I am 
not prepared to differ from the view taken 
by this Court in the previous cases as well 
by the Full Bench of the Allahabad High 

ourt. 

Defendants Nos. 2 and 3 are, therefore, 
entitled to the benefit of s. 21 (2), Limitation 
Act, and the payments by defendant No. 1 
- cannot save limitation as against them. 
The result, therefore, is that this appeal 
is allowed, the judgment and decree 
of the lower Appellate Oourt are set 
aside and those of the trial Court are 
restored. But in view of the facis and 
circumstances of this case, we direct 
the parties to bear their own costs in 
this Court as well as in the lower Appellate 
Court. 

B. K. Mukherjea, J.—This appeal in- 
volves certain interesting points of law 
which turn upon the construction of ss. 20 
and 21, Limitation Act. The plaintiffs are 
the mortgagees who commenced the suit 
out of which this appeal arises to enforce 
a mortgage-bond executed by defendant 
No. 1 jointly with his  deceised wife 
Khatemunnissa Bibi. Tne suit was institu- 
ted on March 14, 1934, making both the 
husband and wife parties defendants, but 
asa matter of fact the wife was dead long 
before on June 16, 1928. Defendants Nos. 2 
(1) and 2 (2), who are the appellantsin the 
second appeal, are the son and daughter 
of Khatemunnissa 
brought on the record at atime which was 
beyond 12 years from the date of payment 
mentioned in the mortgage bond. They 
contested the suit primarily on the ground 
that the suit against them was barred by 
limitation. To get round the plea of limita- 
tion the plaintiff relied upon certain pay- 
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ments of interest made by defendant No. 1 
on March 12, 1933, and October 10, 1933, 
and the point in controversy is as to 
whether these payments which were made 
by defendant No. 1 would extend the period 
of limitation against defendant No. 2 (1) 
and defendant No. 2 (2) as well. The 
trial Court answered the question in favour 
of the appellants and held that the suit was 
time-barred as against them. The lower 
Appellate Court has reversed this decision 
and has given a decree against all the 
defendants. Itis against this decision that 
the present second appeal has been pro- 
ferred. 

Mr. Rai Chaudhuri who appears in 
support of this appeal has assailed the pro- 
priety of the view taken by the lower 
Appellate Court substantially on the 
grounds thats. 20, Limitation Act, does not 
entitle the plaintiff to get an extended 
period of limitation as against the present 
appellants, and in any view of the case, 
defendants Nos.2(1) and 2(2) are pro~ 
tected by the provision of s. 21 (2), Limita- 
tion Act. The first argument of Mr. Rai 
Chaudhri is that the words “the person 
liable to pay” as used ins. 20, Limitation 
Act, mean that the payment must be made 
by the sole debtor, or the entire body of 
debtors if there are more than one. In 
case payment is made by a debtor or by 
one of two joint debtors, the section, ac- 
cording to him, has got no application. 
This contention is manifestly untenable. 
The wording of s. 20 is quite general and 
there is no reason why a limited interpreta- 
tion should be put upon the words “the 
person” as used in the same. If Mr. Rai 
Ohaudburi’s contention is accepted, the 
result will be that when payment is made 
by one of two joint-debtors, there will be no 
interruption of limitation as against any- 
body under s. 20, Limitation Act, and the 
debt will not be kept alive even so far 
as the debtor making the payment 
is concerned, Section 21 (2) would, in 
that case, be not only superfluous but 
unmeaning and payment of interest will 
not count even as an acknowledgment and 
would not bind the person who makes the 
pamyent. 

Mr. Rai Chaudhuri argues next thats. 20 
would keep alive the debt and would give 
a fresh period of limitation only against 
the person who makes the payment, but 
not against his co-debtors. It is said that 
defendant No. 1 made the payments in this 
case exclusively on his own behalf, and 
not oa behalf ct defendant No. 2 (1) and 
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defendant No. 2 (2) and was in no sense 
authorised by the latter. The payments, 
therefore, would save limitation agzainst 
him, but not against the added defendants. 
It is suggested in this connection that 
8. 21 (2), Limitation Act, isto be regarded 
as an explanation attached to both the 
66. 19 and 20, clearly indicating that it was 
not the intention of the Legislature to make 
one debtor liable because of an acknowledg- 
ment or payment made by his co-debtor. 
Now the language ofs. 20, Limitation Act, 
is perfectly clear, and there is a distinction 
in this respect between ss. 19 and 20. 
Section 19 speaks of acknowledgment being 
made and signed by the party against 
whom the right or property is claimed, 
whereas s. 20 lays down that when “interest 
is paid as such by the person liable to pay, 
a fresh period of limitation shall be com- 
puted from the time when the payment is 
made” and does not limit the extended 
period to the person who actually made the 
payment. + 

As Bir Francis Mclean pointed out in 

_ Domi Lal Sahu v. Roshan Dobay (6) where 
the Legislature intends that a fresh period 
of limitation is to operate against certain 
persons only, it says so in distinct terms. 
There being no such restriction in the 
language of s. 20, no restriction can be 
implied. The Privy Council in Lewin v. 
Wilson (16) while discussing certain sec- 
tions of the Statutes of New Brunswick 
dealing with limitation of Real Actions, 


pointed out the ` distinction between 
acknowledgment .and ‘part payment 
which accounted:. for the difference 


briween ss. 29 and 30 of the Colonial 
Statute which correspond approximately 
to ss. 19 and 20 of the Indian Act. “It 
must be remembered,” said their Lord- 
ships, 

“that payment and acknowlengment are two very 
different things. As regards the person making 
them, acknowledgment may.......be made by a 
person who, though a party to a mortgage con- 
tract, has ceased to have any substantial interest 
in it and has ncthing to lose by acknowledgment 
whereas payment is certain to be made only by 
those who have some duty or interest to pay. As 
regards the recipient, so long as he is paid accord- 
ing to the intention of the cotracting parties, 
he isin full enjoyment of his bargain and is not 
put upon any further assertion of his rights ; but 
not so if he only receives acknowledgment. if 
therefore we find that the Legislature has used 
different language about the two “cases, We must 
not readily conclude that it has done so by acei- 
dent or without meaning it.” 


This last observation, in my opinion, 
Pi (1886) 11 A O 639; 55 L J PO 75; LT 
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applies in its entirety to the provisions of 
Indian Law, where, as I have said before 
there is a clear distinction in the language 
between s. 19 and s, 20, Limitation Aci. It is 


unnecessary for me to refer in details to 


the rules of English Law on the point, 
where there are various statutory provi- 
sions relating to various kinds of debts and 
liabilities. In ordinary simple contract 
debis, there is no statutory provision as 
Tegards the effect of part-payment ; it stops 
limitation only ifit is made under circum- 
an admission of 
liability and a promise to pay the residue 
can be inferred. A mortgagee, on the other 
hand, is entitled to enter or bring an action 
within 12 years after the last payment of 
any part of the principal money or interest: 
s 9 R P. L. A. (1874). In case of 
money charge on land, limitation is inter- 
rupted, if some partof the principal money 
or some interest thereon is paid, or some 
acknowledgment is given, signed by the 
person by whom it is payable or by his 
agent (R. P. L. A. S. 8.), Then again in the 
case of “specialty” debts, the period of 
twenty years runs afresh : 

“if any acknowledgment shall have been made, - 
either by writing signed by the party liable by 
virtue of sach specialty or his agent, or by part 
payment or part satisfaction on account of any 
principal or interest having due thereon. (Civil 
Procedure Code 1833, s, 9.7” 

. It will. be noticed that in none of the 
sections mentioned above the law specifies 
the person by whom the payment must be 
made. It has been held by the English 
Courts that the payment can be made by 
any person, who is liable,.cr his agent or 
by a person interested, or by one who is 
entitled to make payment under some 
statutory provision: (vide Lightwood on 
Time Limit of Action, p. 357, etc.), and 
when payment is made by one such person 
it preserves the liability of all others. 
This is partly because of the wording of 
the particular statutes and partly because 
of the fact that part-payment is more 
than a mere admission of right, it is for 
the benefit of all persons against whom 
such liability can be enforced : (Lightwood 
p- 364). For our purposes, we need not go 
beyond the actual wording of s. 20, Limita- 
tion Act, anditis plain upon a proper read- 
ing of the section that subject to the provi- 
sions of s. 21 (2) to which I am going to 
advert presently, when payment is made 
by any person liable to pay the debt, an 
extended period of limitation is given to 
the debt itself in respect of which the 
payment was made, and the right is pre- 
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served against all the debtors. Instances 
indeed, may be conceived where the debt 
though seemingly one.or arising out of the 
same transaction, really consists of dis- 
tinct debts in respect of which the liability 
of the different obligors is different. In 
such cases, payment by one of the debtors, 
who has'a separate or distinct obligation 
of his own, may not keep alive the obliga- 
tion of the others. An opposite illustra- 
tion of this principle is furnished by the 
case in Brojendra Kishore v. Hindusthan 
Co-operative Insurance Society, Ltd. (17)s 
where it was held that the obligation of. 
the surety though arising out of the same 
transaction was separate from that of the 
principal debtor and payment by the 
debtor could not keep alive the debt 
against the surety. This, however, does not 
assist the appellants, as in the present 
case the mortgage debt is one and indivisi- 
ble and it cannot be said that the obligation 
of defendant No. 2 (1) and defendant 
No.2 (2) was, in any sense, distinct and 
separate from that of defendant No. 1. The 
second argument of Mr. Rai Choudhuri 
therefore, must fail. , 

There remains now to consider the other 
contention raised by the appellant, viz. as 
to how far s. 21 (2) of Limitation Act 
affords a protection to the present. appel- 
lants. Ih view of the interpretation that 
I have put upon s. 20, it would not be 
proper to speak of s. 21 (2) as a mere 
explanation attached tos. 20, Section 21 (2) 
lays down that: 

“Nothing in ss. 19 and 20 would render one of 
several joint contractors, partners, executors or 
mortgagees, chgrgeable by reason only of a written 


acknowledgment signed, or a payment made by or 
by the agent of any other or others of them.” 4 


In the first place it explains that a con- 
tractor, partner, etc., would not be an 
implied agent of his co-contractors or co- 
partners for purpcses of ss. 19 and 20 and 
if it is sought to bind the latter, by any 
act of acknowledgment or payment made 
by the former, authorization must be 
proved. In the second place it engrafts an 
exception upon s. 20 to this extent that 
payment by one of several joint contrac- 
tors, partners, executors or mortgagees 
would not keep alive the debt or liability 
as against the other. contractors, partners, 
executcrs and mortgagees, unless the pay- 
ment is proved otherwise to be a payment 
on their behalf also. This sub-section, it 


seems, combines to some extent the provi- - 


sions of two English Statutes, viz, 8. 1, 


(17) 25 O L J 238; 39 Ind. Cas. 705:-AI 
107;44 0978; LUWNA8 $ 3 PATE 
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Lord ‘Tenterden’s Act (IX George IV? 
Ch. XIV), and s. 14, Mercantile Law 


Amendment Act, 1856, By s. 1 of Lord 
Tenterden's Act, it was laid down that in 
case of joint contractors, executors or 
administrator of a contractor, no such 
joint contractor, executor or administrator 
shall be chargeable in respect or by reason 
only of any written acknowledgment or 
promise made and signed by any other or 
others of them. Section 14, Mercantile Law 
Amendment Act, on the other hand, makes 
similar provision in case of two or more 
or creditors or executors or 
administrators of any contractor who would 
not be chargeable by reason only of pay- 
ment of any principal or interest by any 
other or others of such co-contractors, co- 
debtors, executors or administrators. These 
are special provisions which modified the 
English Law that was generally applicable 
prior to these statutes. Section 21 (2), 
Limitation Act, is also to be read in that 
light, and in fact it has been treated as 
an exception to the general law as stated 
ins. 20, Limitation Act, in more than one 
decision of this Court: vide Brogendro 
Kishore v. Hindusthan Co-operative In- 
surance Society, Ltd. (17) and Jogesh 
enera y. Monindra Narain Chakaravarty 
15 . 

The question, therefore, narrows down to 
this: as to whether the appellants in this 
case do come within the purview of 
s. 21 (2), Limitation Act? Now the sub- 
section does not expressly mention joint 
mortgagors, though it mentions joint morte 
gagees. Mr. Rai Chaudhuri argues that 
joint mortgagors would come under the 
general description of joint, contractors. 
This contention seems to be reasonable. 
There is no difference between an ordi- 
nary contract debt and a mortgage debt 
for purposes of s. 20, Limitation Act, and 
it has been expressly held by some of the 
other High Courts that joint mortgagors 
do come within the purview of the sub- 
section : vide Sarab Narain Das v. Tapojha, 
43 Ind. Cas. 351 (18), Mubarak Alt v. Gopi 
Nath, 45 Ind. Cas. 613 (19) and Muhammad 
Taqi Khan v. Raja Ram (11). But this 
by itself is not enough no enable the 
appellants to succeed, for, as has been 
argued on the other side, even if defen- 
dant No. 1 was a joint contractor with 
the deceased wife daring her lifetime, 
he could not be said to be joint contractor 
(18} 43 Ind. Cas. 351; A IR 1918 Pat, 646; (1917) 


Pat. 348; 4P L W 85. 
` (19) 45 Ind, Cas, 613; AIR 1918 Oudh 152. 
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with defendants Nos. 2'{l) and 2 (2)— 
after the death of the wife. The question 
is not free from difficulty, and upon the 
langusge of the section, it is quite possible 
to hold different opinions. A distinction 
has, however, to be made between two 
classes of cases. First, when there was 
originally a single contractor, and upon his 
death the liability devolved upon a number 
of heirs or legal representatives jointly, 
and second, where there was originally 
two or more joint contractors, and on the 
death of one the question arises as to 
whether his heirs are still joint contractors 
with the survivor or survivors. 

As regards the first class of cases, ib is 
to be noted that in Lord Tenterden’s Act 
as well asin the Mercantile Law Amend- 
ment Act, the executors and administrators 
of a deceased contractor are expressly 
included, but they are not specifically men- 
tioned in the Indian Act. In Arjun Ram 
Pal v. Rohima Banu, 14 Ind. Cas. 128 (4), 
which is the earliest decision of this Court 
on the point, it was held- broadly, not on 
the express provision but rather on the 
analogy of s. 21 (2), that a payment of 
interest by one of the heirs on a debt due 
by a deceased person does not save limi- 
tation against the other heirs. It isto be 
noted that this case would come under the 
first class mentioned above, and there 
were not twoor more joint contractors at 
ihe time when the contract was entered 
into. This decision was approved of by a 
Division Bench of this Court in Jogesh 


Chandra v. Monindra Narain Chakravarty | 


(15), where, however, there were two joint- 
debtors and the question was-whether pay- 
ment by one, which undoubtedly kept alive 
the debt against his heirs, would give an 
extended period of limitation against the 
other surviving debtor. The learned Judges 
answered the question in the negative. It 
was held that the question was really 
settled by the wording of s. 21 (2), Limi- 
tation Act, and it was held further that 
the case in Arjun Ram Pal v. Rohima 
Banu, 14 Ind. Cas. 128 (14) was correctly 
decided. Undoubtedly there is a funda- 
mental distinction between this and the 
earlier case, inasmuch as in this case there 
were really two joint contractors at the 
inception, and the question arose, after 
the death of one, as between the surviv- 
ing debtor and the heirs of the other. The 
decision in Arjun Ram Pal v Rohima 
Banu, 14 Ind. Cas. 128 (14) was expresly 
dissented from by the Madras High Court 


in Narasimha Rama Rao v. Ibrahim (12) - 
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where also there. was only a single debtor, 
and payment of the interest’ was made by 
one of the heirs after his death. It was 
held that the payment was effectual to save 
limitation against the other co-heirs, and 
the extension of sub-s. (2) by analogy to 
co-heirs was unjustified. In Mubarak Ali 
v. Gopi Nath, 45 Ind. Cas. 613 (19), there 
was a mortgage by two persons Mubarak 
and Wares and the question arose as to 
whether payment of interest by Mubarak 
would save limitation against the heirs of 
Wares. The question was answered in the 
negative in view of the provision of s. 21 (2), 
Limitation Act, and an express distinction 
was made between this class of cases and 
the other where the mortgage was by a 
single individual and liability was sought 
to be enforced against certain person who 
derived their liability from the mortgagors. 
In a recent Full Bench decision of the 
Allahabad High Court, Muhammad Taqi 


Khan v. Raja Ram (11), Sulaiman, O. J. 


has discussed the matter elaborately and 
held that the expression “joint contractors” 
in s. 21 could not be interpreted to mean 
only the original contractors if they are 
alive. “If the respondent's contention were 
accepted” says the learned Chief Justice : 

“the result would be that where Aand B are 
jointly liable to pay a debt, if B were to make an 
acknowledgment, A would still be protected, but 
if B were to transfer half of the property or if one 
of B's heirs were to make an acknowledgment, A 
would lose his protection. Such a position is, in 
our opinion, untenable.” 

Thus it would be seen that even leaving 
aside the extreme position which is found 
Rohima Banu, 
14 Ind. Oas. 128 (14), there is practical una- 
nimity of judicial opinion on the question 
that in case of joint contractors the rela- 
tionship does not cease with the death of 
one of the contractors and the surviving 
contractor still remains a joint contractor 
with the heirs of the deceased. This view 
in my opinion ought to prevail. In_ this 
case, therefore, defendants Nos, 2 (1) 
and 2 (2) are-stillto be regarded as joint 
contractors with defendant No. 1 and a 
payment of interest by the latter cannot 
give a fresh start of limitation as against 
the former. In my opinion the fact that 
defendant No. 1 is also one of the heirs 
of his wife does not make any difference. 
He was a joint contractor with his wife, 
and he does not lose that character by 
becoming one of her heirs. The payment 
of interest that he made must be deemed 


to have been made by him in his capacity 


asa mortgagor and not in the capacity of 
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an heir of the co-mortgagor. I agree, there- 
fore, with the order that has been passed 
by my learned brother. The judgment and 
decree of the lower Appellate Court should 
be set aside, and those of the trial Court 
restored. h 


S. Appeal allowed, 
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Criminal Revision Application No. 322-B 
of 1937; 
July 21, 1937 
MAOKNEY, J. 
MAUNG PAN—APPIIOANT 


versus 
MAUNG MYA DIN—Oppostrs Party 
Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation—Parties on bad terms—Whether 
enough for showing that charge by one against the 
other is a false one, 


When directing compensation against the com- 
plainant under s. 250, Oriminal Procedure Oode, it 
is necessary for the Magistrate to come to a finding 
that the case was frivolous or vaxatious. The fact 
that the parties are on bad terms is nota sufficient 
ground for holding that the charge is a false one, 

Cr. Rev. App. from an order of the 
Township Magistrate, Singu, dated 
January 21, 1937, 

Mr. A. N. Basu, for the Applicant. 

Mr. Ba So, for the Opposite Party. 

Order.—This is an application to revise 
the order of the Township Magistrate of 
Singu directing applicant U Pan to pay 
Rs. 30 compensation to Maung Mya Din 
under s. 250, Criminal Procedure Oode. U 
Pan brought a complaint against Maung 
Mya Din under s. 409, Indian Penal 
Oode, alleging that when Maung Mya 
Din was temporarily acting as headman 


of the village, he had given to him Rs. 20. 


to be paid into the treasury towards 
principal and interest on an agricultural 
loan taken byhim: which money Maung 
Mya Din had embezzled. U Pan jointly 
borrowed Rs. 450 agricultural loan with 
Maung Ohan Tha, Maung Po hein, 
Maung Po Win and Maung Lu Se. 
Out ofthis Rs. 450, U Pan made himself 
responsible for Rs. 50. In December 
1934 he handed over Rs, 20 to Maung Mya 
Din for payment into 
produced witnesses who corroborate this 
statement, He was further able to produce 
a witness, another village headman, who 
states that having received an order this 
year from the Township Office to attach 
the property of these borrowers for non- 
payment of the loan, he attached U Pan's 


bullock, U Pan said that he had cleared | 
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the loan having paid Rs. 20 to Maung 
Mya Din. U Pan then took witness to 
Maung Mya Din's house and there Maung 
Mya Din said that“the got the money and 
he would re-pay the money if the 
others re-paid theloan to be given by 
them.” 

There was, in fact, very strong evidence 
to show that U Pan’s complaint was a true 
one and it is somewhat strange that Maung 
Mya Din wasnot charged. The Magis- 
trate discharged him, however, for reasons 
which appear to me altogether inconclu- 
sive, He points out that the parties are 
on bad terms, but this is not a sufficient 
ground for holding that a charge brought 
by one against the other is a false one, 
Then he says: “Itis proved that Maung 
Lu Se credited dueinterest to be given 
by all the borrowers for 1934.” But 
according to the Magistrate’s judgment 
this money was paid in March 1934. 
In any case, solong as no money had been 
paid into the treasury, and this is U Pan’s 
contention, the interest was due from 
all the borrowers. It matters not that in 
the diary of the revenue proceedings 
relating to the loan, it is stated that the 
interest is paid by the borrowers. It would 
naturally beso stated because whatever 
money was paid inmust be regarded as 
being paid towards the loan as a whole 
when no express stipulation is made that 
it is to be regarded as a contribution 
ofone or other of the borrowers in 
particular. Even if some of the other bor- 
rowers on depositing the money in the 
revenue office omitted to say that it was on 
their own account and noton U Pan’s, 
this would not necessarily prove that U 
Pan's story isa false one, Besides in any 
case, as U Pan borrowed Rs. 60 and had 
only re-paid Rs. 20, he still owed a major 
part of the loan taken by him. 

The Magistrate says that the co-borrowers 
did not support U Pan’s story. Neither 
do they give evidence to contradict it. 
Then the Magistrate relies on the fact that 
Maung Mya Din had filed two chalans 
showing that he had credited interest of 
Rs. 8-6-0 for his father U Ba La and 
Rs. 10-8-0 part of the interest to be given 
by U Pan and hisco-borrowers. But this 
was done only in October 1936 after U 
Pan’s complaint had been filed. 

These were the reasons which induced 
the Magistrate to hold that the case is 
false, and consequently he called upon U 
Pan to show cause why he should not 
give compensation to the accused. The 
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Magistrate failed toobserve that it is 
also necessary for him to come to a find- 
ing thatthe case is frivolous or vexatious. 
Neither in his order of discharge nor in 
his order on U Pan’s explanation does 
he come to any such finding. U Pan 
applied to the Sessions Court of Mandalay 
to revise this order. The learned Sessions 
Judge was ofthe opinion that although 
it was hardly a case where an order for 
compensation should have been passed, 
it was not for him to recommend to this 
Court that the order for compensation 
should be set aside, because it was not 
entirely without justification. Accordingly 
he rejected U Pan's application. 

In my opinion, the order for payment of 
compensation wasobviously entirely with- 
out justification, Certainly none of the 
reasons advanced by the Magistrate for 
holding that the complaint was a false 
one bears examination. The learned Ses- 
sions Judge remarks that the main point 
against the complainant was the fact that 
in 1296, 4. e. 1934, Maung Lu Se asked for 
suspension of payment of the principal; 
and thatif U Pan had paid his share of 
the principal and the interest for this 
year, there was no reason for him to join 
in this application. But, in the first place 
at that time (March 1930) he had not yet 
paid Mya Din and, even if U Pan had 
paid off the whole of his share, he would 
still have to join in any application by his 
co-borrowers for suspension of payment 
of the principal; since he had taken the 
loan, jointly with them. The learned 
Sessions Judge pointed out that there was 
really no sufficient reason for discardiog 
the evidence of the headman, U Ba Ko. 
Nevertheless, for the reasons which I have 
already set out above, the Seasions Judge 
did not feel empowered to recommend to 
this Court that the order should be set aside. 
In my opinion the order of the Magistrate 
‘was entirely unjustifiable. This applica- 
tion is allowed. Theorder of the Magistrate 
directing the payment of compensation 
by U Pan to Maung MyaDin is set aside. 
The money paid shall be refunded. 


D. Appeal allowed. 
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ATUL CHANDRA BERA AND OTHERS 


— DRRENDANTS— RESPONDENTS 

Will—Probate—Probate of will and letters of admi- 
nistration on intestacy—Distinction—Application for 
probate or letters of administration with will annex- 
ed as well as application for their revocation—Law 
of limitation, applicability—Duty of Court in 
granting letters in case of intestate succession, 
pointed out—Principles, in case of testamentary 
succession— Application for letters when there is will 
—Decision in Probate Court, if can avail parties in 
contested title suit—-Grant of letters or probate if can 
be refused when third parties have acquired rights 
in properties disposed of by will—Succession Act 
(XXXIX of 1925), s. 273. 

On an intestacy, letters of administration are an 
expensive luxury. In the case of a will, they are an © 
absolute necessity, and until probate is taken out or 
letters of administration granted, effect cannot be 
given to the terms of the will. [p. 201, col. 2.1 

Applications for probate or for letters of admi- 
nistration with the will annexed (as well as appli- 
cations for revocation of probate or of letters of 
administration) are not governed by the law of 
limitation. Thereason why applications for probate 
are exempted from the operation ofthe Limitation 
Act, probably isthat such an application isin the 
nature of an application for permission to perform 
a duty created by the will or for recognition as a 
testamentary trustee, and the right to apply con- 
tinues so long as the object of the trust exists or 
any part of the trust, if really created, remains to 
be executed. Long delay in making an application 
for probate, or for letters of administration with the 
will annexed is no doubt a circumstance which may - 
be properly taken into account in determining the 
question of the genuineness of the will, butthat is 
about the only purpose for which it is relevant in 
such a proceeding. Cases are not unknown where 
probate or letters of administration have been grant- 
ed many years after the death of the testator. [p. 
203, col. 2; p..204, col. 1.] 

[Case-law referred to. | 

In cases of intestate succession it is the duty of 
the Court in granting letters of administration to 
consider whether the estate had or had not been fully 
administered. But this has no application to the 
case where it is absolutely necessary for the legatees 
or persons claiming through them to have their title 
established under the will by proving the will. 
Apart from this, even if it were assumed for the 
sake of argument that the principle would apply in 
the case of testamentary succession, it will still have 
to be shown thatthe administration of the estate 
had been in accordance with the provisions of the 
will. Merely showing that the estate had been admi- 
nistered in accordance with the wishes. of the parties 
concerned is not at all relevant in a proceeding for 
grant of administration. [p. 204, col. 2; p. 205, col. Lj 

Case-law referred to.] 

n & case of an application for letters of adminis- 
tration, where there was no will, it may be some- 
times necessary for the applicant to establish hig 
title to the estate, and a decision on such a question 
of title may conceivably be of use to the parties in 
other litigations, But, where there is a will, it ia 
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difficult to see how a decision in a probate Court 
can at all operate to helpthe parties one way or the 
: other in a contested title suit. The grant of probate 
or of letters of administration is decisive only of 
the genuineness of the will and of the right of the 
person to whom the grant is made to represent the 
estate. It is impossible to say,’ therefore, that the 
grant of probate or letters of administration with a 
copy of the willannexed would be at allabar to 
the determination of any question of title or to a 
suit for construction of the will. [p. 205, col. 2.] 

{Case-law referred to.] - 

The fact that third parties may have acquired 
rights in the properties purporting to be disposed of 
by the will can be no ground for refusing probate 
or letters of administration, as the one cannot pre- 
judice or be prejudiced by the other, [p. 206, col, 1] 


O. A. from the original decree of the Dis- 
trict Judge, Midnapur, dated March 11, 1936. 

Messrs. Hiralal Chakravarty and Mahen- 
dra Kumar Ghose, for the Appellant. 

Messrs. Amarendra Nath Bose, Sarat 
Chandra Janah and Hiran Kumar Roy, 
for the Respondents. 


Henderson, J.—This is an appeal from 
the decision and decree of- the learned 
District Judge of Midnapur by which he 
rejected the appellant’s application for 
Letters of Administration with the copy 
of the will of one Madan Mohan Bera 
attached. The respondents  tcok the 
usual objections to the effect that the 
will was forged and that the testator had 
no testamentary capacity. Accordingly, 
Issues Nos. 1 and 3 were framed by the 
learned Judge. At the trial, these issues 
were abandoned by the respondents 
who admitted thatthe will was genuine 
and that the testator had testamentary 
capacity. Tbe only thing which remained 
for the learned Judge to decide was Issue 
No.2. Thatissue is in these terms; ‘Is 
the petition for Letters of Administration 
barred by acquiescence and waiver ?” 
-Itis not very easy to appreciate what point 
this issue was intended exactly to raise 
noristhe judgment of the learned Judge 
very clear either. He refers to a question 
of a family arrangement and the effect 


which such an arrangement would have’ 


upon the provisions of the will. No such 
arrangement was ever even alleged by 
the respondents. In dealing with it 
{assuming that such a matter can be 
investigated on an application for probate), 
it would be necessary to examine whether 
this arrangement was in agreement with 
the terms of the will, or opposed to it. 
Different consideration would arise in 
either case. It would also be necessary 
. to examine who were the parties to it. 
Onthis part ofthe learned Judges judg- 
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ment, we need only say that the question 
does not arise at all. 

Then the learned Judge referred to 
considerations which would arise on an 
application for Letters of Administration 
on intestacy, On behalf ofthe respondent 
Mr. Bose contended that there was no 
difference between such an application 
aud an application for probate of a will. 
On an intestacy, Letters of Administration 
are an expensive luxury, In the case ofa 
will, they are an absolute necessity and 
until probate is taken out or Letters of 
Administration granted, effect cannot be 
given to the terms of the will. My 
learned brother in the course of his 
judgment will refer to a decision which, 
in my opinion, is exactly similar to the 
present case, 

Mr. Bose has made it clear what the 
objection of the respondents to this grant 
really is. He has said that there is 
nothing toadminister and that a grant 
would be redundant, In such a case 
it is dificult to- see why the appellant 
should beso anxious to obtain the grant 
and why the respondents should be go 
anxious toprevent him from doing so. In 
fact this case is really quite inconsistent 
with another allegation made by the res- 
pondents to the effect that the application 
wasamere dodge to help the appellant 
ina partition suit. 

Of course it is impossible to say that 
there is no estate to administer. There is 
an estate and it has never been adminis- 
tered interms of the will. As far as 
I have been able to follow the arguments, 
the case of the respondents is that as a 
resultof the law of intestacy, the position 
at the present moment isthat the result is 
exactly the sameas that provided by 
the terms of the will. Iam not going to 
say that in my opinion if this were estab- 
lished, it would beany ground for refus- 


ing the present petition. The case in 
Sankar Nath Mukerji v. Biddutlata Debi 
(1) is of quite a different character, 


There probate has been taken out. In the 
present case it never has and unless the 
will is proved, no title would be given to 
anybody on the basis of the will. But 
weare simply not in a position to say 
whether this contention is well founded. 
I have already noted how difficult it is to 
explain the behaviour of the parties. It 
seems to be highly probable that the will 
will affect the actual distribution of the 


a7) A I R 1918 Oal, 41; 48 Ind, Oas. 295; 28 O L J 
1. 
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estate. But no such case really arises on 
the issues framed. On the framing of 
Issue No. 2, the appellant could not possib- 
ly know that he would he expected to 
bring evidence to show whether the 
present possession and title are in 
accordance with the arrangement made in 
the will. We areleft completely in the 
dark on this point and cannot express any 
opinion one way or the other; nor could 
we come to any finding on other questions 
which were raised, such as whether the 
respondents or other heirs or third persons, 
have, since the death of the testator, 
obtained atitle which will hold good 
against that of the person administering 
the estate. In my opinion, the decision of 
the learned Judge refusing to grant 
probate cannot be upheld. 

Then Mr. Bose contended that the 
appellant was not entitled to apply for 
Letters of Administration. This objection 
was overruled by the learned District 
Judge. He held that. the petitioner was 
entitled todo so under the provisions of 
s. 234, 8uccession Act. We agree with 
that contention. The petitioner is certainly 
the representative of Baikuntha who was 
in the position of a residuary legatee. But 
supposing he failed under this section, 
there remains s. 218. On this point Mr. 
Bose's contention was that the appellant 
was not entitled to Letters of Administra- 
tion, because he was in the position of a 
sakulya anda daughter of the testator 
named Anna was still alive. This is a 
matter of evidence and no evidence was 
given in the trial Court. It seems to us that 
the point has really been taken for the first 
time in this Court. Although the appel- 
lant did not categorically say in his 
petition that Anna was dead, he says so by 
implication :on the other hand the respon- 
dents did not say that she was alive. On 
the contrary by implication they say that 
she is dead, We are, therefore, certainly 
not prepared to send the matter back to 
be investigated on evidence, The result 
is that this appeal must be allowed. We 
set aside the decree ofthe District Judge 
and direct that Letters of Administration 
with a copy of the will of thelate Madan 
Mohan Bera annexed be granted to the 
appellant. The appellant will have his 
costs in this Court and in the Court below 
from the respondents, We assess the hear- 
ing fee in this Court at five gold mohurs. 

Biswas, J—I agree. It is dificult to 
support the judgment of the learned Dis- 
trict Judge either on authority or in prin- 
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ciple. Mr, Bose appearing on behalf of 
the respondent has done his best, but he. 
has failed to persuade us that the District 
Judge wasright. There was no question 
in this case of the genuineness of the will 
or of due execution, nor was there any 
denial of the testamentary capacity of the 
testator. The lacus standi of the petitioner 
was challenged, but the learned District 
Judge sawno merits in that objection 
and rightly turned it down. As this point 
was raised again before us, I might 
just say afew words to dispose of it at 
once. Mr, Bose's contention was that the 
petitioner did not bring himself within 
the terms of s. 284, Succession Act, He. 
said that the petitioner was not residuary 
legatee, nor was he a representative of a 
residuary legatee. Neither was he a 
person who would be entitled to the 
administration of the estate of the deceased 
if he had died intestate, nor was he a 
legatee himself, From the terms of the 
will it appears that no executor was named 
init. The whole estate of the testator 
was, however, given to three brothers, 
Dwarka, Baikuntha and Gopi Nath, subject 
to the proviso that if any one of them died 
during the lifetime of the others, his 
share would pass tothe survivors, Admit- 
tedly, Gopi Nath had died in the lifetime 
of the testator. Accordingly, the two sole 
beneficiaries under the will were Dwarka 
and Baikuntha. The petitioner is the son 
of Baikuntha. Although Dwarka and 
Baikuntha ‘were not named as residuary 
legatees, still having regard to the fact 
that between them they were entitled to 
the whole of the estate, I think that they 
might very well be regarded as residuary 
legatees for the purposes of s. 234. No 
particular mode of expression is necessary 
to constitute a residuary legatee (s. 102). 
In this view of the matter, Durgapada 
Bera as representative of Baikuntha would 
undoubtedly be entitled to apply: see 
ss. 232 and 233. Apart from this, it is 
difficult to see how that petitioner fails to 
come within the words person or persons, 
who would be entitled to the administra- 
tion of the estate of the deceased if he had 
died intestate. As to who are the persons 
so entitled, will appear from s. 218. 
Under this section administration may be 
granted to any person who, according to 
the rules for the distribution of the estate 
applicable in the case of the deceased, 
would be entitled to the whole or any part 
of such estate. There can be no question. 
that Durgapada is in the list of heirs to 
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Madan Mohan Bera under the Hindu Law 
of intestate succession. He does not come 
within the category of sapinda, having 
regard to the remoteness of relationship to 
the deceased, but heis,a sakulya, and in 
the absence of a sapinda, he would cers 
tainly’ be entitled to inherit. Mr. Bose 
suggested that there was a sapinda still 
alive who would exclude Durgapada, and 
on that basis he asked that the case should 
be remanded to the trial Court for the 
purpose of deciding whether or not Durga- 
pada was really an heir. Mr. Bose pointed 
out that on the petitioner’s own showing 
there was a daughter of the testator still 
living, namely, Anna. We were referred 
to a paragraph in the petition where this 
is stated, namely para. 8. We have read 
this and also the objectors’ answer to that 
paragraph contained in para. 9 of their 
written statement. Reading the two to- 
gether, we have not the slightest doubt 
that it was common case that Anna had 
died in the lifetime of the testator, other- 
wise there would be no point in expressly 
referring to the fact that another daughter 
of the testator, Taramoni died intestate 
without leaving any issue, and in mention- 
ing the names of the sons and grandsons 
of Anna as her heirs. . There is, therefore, 
no point whatsoever in remanding the 
case to the learned District Judge for a 
finding on a question of fact which was 
practically admitted on both sides. 

The petitioner’s right to apply for 
Letters of Administration being thus estab- 
lished, it is difficult to see on what other 
grounds the application could be refused, 
Admittedly there was considerable delay in 
applying. The will was dated Magh 21, 
1295 B. S., corresponding to February 2, 
1888. The testator died on May 1, 1899. 
Not until 1935, that is to say 38 years 
later, was an application for administra- 
tion of the estate made for thé first time. 
This application was made by Baikuntha, 
- one of the legatees under the will, but as 
Baikuntha died during the proceedings, 
that application abated and thereupon the 
present application was filed by his son 
Durgapada, the appellant before us. The 
grant was opposed by the sons and grand- 
sons of Baikuntha’s brother Dwarka, an- 
other legatee under the will. This loig 
delay in applying for administration seems 
to have exercised the learned Judge con- 
siderably, and supplies the background of 
his decision. The fact that no application 
‘had been made for administration for 
36 years, coupled with the fact that in the 
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meantime in 1917 the Record of Rights 
was published showing the estate to be in 
the possession of Dwarka and Baikuntha 
in equal shares, led the District Judge to 
the conclusion that the estate must have 
been fully administered, and this was a 
circumstance which, in his opinion, would 
be ground enough for refusing the grant. 
The learned Judge further held that this 
belated application was not made with the 
object of administering the estate which 
alone would justify the grant, but was 
merely a device toobtain a decision of the 
probate Court on a question of title which 
might be of use to the parties in some 
other litigation. Thirdly, the learned 
Judge held that Letters of Administration ` 
ought to be refused, because rights had 
been in the meantime created in the estate 
in whole or in part in favour of third 
parties. 

As to delay, it may be pointed out that 
applications for probate or for Letters of 
Administration with the will annexed (as 
well as applications for revocation of pro» 
bate or of Letters of Administration) are 
not governed by the law of limitation. 
This question is now covered by authority, 
and we might refer among others to the 
decision in In the matter-of the petition of 
Ishan Chunder Roy (2), which was a case 
of an application for probate, and to the 
decision in Kashi Chunder Deb v. Gopi 
Krishna Deb (3), which was a case ‘of revo- 
cation of probate. There are decisions also in 
other High Courts to the same effect, among 
which may be mentioned the casein Bai 
Manekbai v Manekji Kavasji (4), and Gnana- 
muthu Upadesi v. Vana Kopipillai Nadan 
(5). As Muttusami Ayyar, J. put it in the 
last mentioned case, the reason why ap- 
plications for probate are exempted from 
the operation of the Limitation Act pro- 
bably is that such an application is in the 
nature of an application for permisson to 
perform a duty created by the will or 
for recognition as a testamentary trustee, 
and the right to apply continues so long 
as the object of the trust exists or any 
part of the trust, if really created, remains 
to be executed. Long delay in making 
an application for probate, or for Letters 
of Administration with the will annexed 
is no doubt a circumstance which may 
be properly taken into account in 
determining the question of the genuine- 


(2) 6 O 707;8 O L R 52, 
(3) 19 C 48. 

(4)7 B 213. 

(5) 17 M379. 
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ness of the will, but that is about 
the only purpose for which it is 


relevant in such a proceeding. Cases 
are not unknown in the reported decisions 
where probate or Letters of Administra- 
tion have been granted many years after 
the death of the testator. One such case 
is that of In the matter of the petition 
of Ishan Chandra Roy (2), already 
referred to. Another is the case in Kha- 
geswar Sarma v. Someswar Bhattacharya 
(6). Ibis not necessary to refer to other 
instances. 

This being the general position, let us 
now examine the specific points on which 
the learned Judge proceeded to dispose of 
“the case. As regards the first point, viz. 
that as the estate had been fully ad- 
ministered, no grant should be made be- 
cause this would be ‘merely lending 
- assistance by the Court toa futile proceed- 
ing. Mr. Bose has relied on the case in 
Lalit Chandra v Baikuntha Nath (7), he 
might have cited other cases as well, for 
instance, In the goods of Nursing Chunder 
Bysack í 8), Lakshmi Narain v. Nanda Rani 
Debi (9), and Prosonno Kumari v. Ram 
Chandra (10). But none of these casesis 
in point. Here we have got to deal with 
a case where a person left a will: the 
question is whether probate or Letters of 
Administration with the will annexed 
ought to be granted. ln some of the cases 
to which I have just referred, there were 
no wills and the question was whether a 
person was entitled toa grant as amatter 
of right, even though it was found that 
the estate had beenfully administered in 
intestacy. The learned Judges very rightly 
pointed out that in such a case it was 
the duty of the Court in granting Letters 
of Administration to consider whether there 
was any estate left to administer. In some 
of the other cases, -probate or Letters of 
Administration with a copy of the will 
annexed had already been granted, and 
then years after, applications were made 
on behalf of the executor or the adminis- 
trator for permission to alienate part of 
the estate under s. 90, Probate and Ad- 
ministration Act, V of 1881. In dealing 
with such applications the Court went into 
the question as to whether or not there 
was any estate still left to administer 
and where it was found that there was 
3) 330 LJ 382; 63 Ind. Cas. 518; A I R 1921 Cal 
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none, the permission was refused. This is 
quite intelligible, and certainly in dealing 
with an application for permission to sell 
or otherwise dispose of part of the testa- 
tor’s property under s. 90, one of the 
material points to consider would be if 
administration had or had not been com- 
pleted, because permission would be 
granted only if it were necessary for the. 
purpose of administrtion, not otherwise. 

An effective answer to Mr. Bose’s argu- 
ment is furnished by the decision of this 
Court in the case in Adwaita Chandra 
Mondal v. Krishnadhan Sarkar’ (11), to 
which I drew his attention during argu- 
ment. That was a cage-exactlyin point. 
except that instead of being an application 
for Letters of Administration with the 
will annexed, the application was for 
probate. This, however, would not make 
any difference in principle. In this case 
the application was opposed by the objec- 
tors on the ground that the will was 
not genuine, and secondly, that there was 
no estate left to be administered. On the 
first point it was held on the evidence 
that the will was genuine and that finding 
was not attacked. As regards the second 
point, it was contended on the authority of 
the- case of Lalit Chandra v. Baikuntha 
Nath (7), and the other cases some of which 
I have already mentioned in that con- 
nection, that no Letters of Administration 
ought to be granted. Ohatterjea, J. pointed 
out very rightly, if I may say so with res- 
pect, that the cases of In the goods of 
Nursing Chunder Bysack (8) and Lalit Chan- 
dra v. Baikuntha Nath (7) related to appli- 
cations for Letters of Administration in 
ease of intestate succession, and said that 
in such a case it was the duty of the 
Court in granting Letters of Administration 
to consider whether ihe estate had or 
had not been fully administered. Refer- 
ring tothe case of Lakshmi Narain v. 
Nanda Rani (9), his Lordship pointed out 
that no doubt this was 9 case in which. 
there was a will, but the will had been 
already probated and Letters of Adminis- 
tration with a copy of the will annexed 
granted. Subsequently, the widow to ` 
whom the grant had been made applied to 


“the Judge under s. 90, Probate and Ad- 


ministration Act, for permission to raise 
money by sale cf certain properties. It 
was held that s. 90 of the Act had no 
application where an estate had been 
fully administered, all the debts -collected 


(11) 210 W N 1129; 42 Ind. Cas. 933; AIR 1918 
Cal, 1035. i 
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and all legacies paid, In another case 
also cited in the judgment, namely 
Chandi Charan Mandal v. Banka Behari 
Mandal (12), the will had already been 
proved, and what the. Court held was 
that after the estate had been dealt 
with by the executor for more than 
twenty years, is 
the estate had been administered, and on 
that ground the grant was refused to a 
Teversioner who made a subsequent appli- 
cation after the death of the widow. Ohat- 
terjea, J. concluded : 

“Those cases therefore have no application to 
the present case where it is absolutely necessary 
for the legatees or persons claiming through them 


to have their title established under the will by 
proving the will,” ' 


There can be no question that under 
s. 213, Succession Act, it is necessary to 
obtain probate or Letters of Administra- 
tion with copy of the will annexed in 
order to establish rights under the will. 
Apart from this, even if it were assumed 
for the sake of argument that the princi- 
ple contended for by Mr. Bose would 
apply in the case of testamentary succes- 
sion, in my opinion, it will still have to 
be shown that the administration of the 
estate had been in accordance with the 
provisions of the will. Admittedly this 
was not so in the present case. Mr. Bose’s 
explanation was that there was a family 
arrangement by .which the will had been 
superseded, and that it would be sufficient 
in that view if it was merely shown that 
_ the estate had been administered in ac- 

cordance with the wishes of the parties 
concerned. We do not think that a con- 
sideration of this nature is at all relevant 
in a proceeding for- grant of administra- 


tion. Supposing it was open to the parties ` 


concerned by mutual arrangement to 
supersede the will, that will be no bar to 
a grant of probate or Letters of Adminis- 
tration, because even after such a grant, a 
point like this might easily be raised. We 
do notthink that we should be justified 
on-the materials on the record in this case 
in coming to a conclusion one way or the 
other on the question of such a family 
arrangement. There are indeed several 
disputed questions of fact involved as 
regards the title in which actual posses- 
sion was hela by the parties. It appears 
that Dwarka, cne of the three legatees 
under the will, was taken in adoption by 
Fakir, the brother of the testator. Ad- 
mittedly Fakir was not alive at the time 
of the death of the testator. As to whe- 
(12) 100 W NN 432. 
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ther this adoption was or was not a fact, 
or as to when it took place, these are 
questions on which there is no evidence. 
It seems that the date on which the adop- 
tion took place, if at all, would materially 
affect: the rights of the parties. It cannot 
be said, therefore, with any precision 
that the shares which the parties were 
actually purporting to hold represented 
their legitimate shares. Be that as it may, 
it ig not necessary to go further into this 
aspect of the matter because, as I have 
already indicated, itis a question which is 
wholly irrelevant for the present purpose. 
It is enough to point out that in para. 7 
of the petition of objection, the objectors 
themselves stated that the properties had 
been administered on the bases of intes- 
tacy. 


Turning now tothe second point taken 
by the learned District Judge, he refers to 
the case in Prosonno Kumari v. Ram Chan- 
dra (10), and holds, in the words of that 
decision, that the present application was a 
transparent device tosecure from the pro- 
bate Court a decision upon a contested 
question of title to the properties men- 
tioned in the schedule. This was a case 
of an application for Lettars of Administra- 
tion, where there was no will. In such a case 
it may be sometimes necessary for the appli- 
cant to establish his title to the estate, and 
a decision on such a question of title may 
conceivably be of use to the parties in 
other litigations. But, where there is a will, 
it is difficult to see how a decision in a 
probate Court can at all operate to help 
the parties one way or the other in a con- 
tested title suit. The grant of probate or 
of Letters of Administration is decisive 
only of the genuineness of the will and of 
the right of the person to whom the grant 
is made to represent the estate. Section 273, 
Succession Act, says that the grant shall 
be conclusive as to the representative title’ 
of the person to whom the grant is made 
against all debtors of the deceased, etc. It 
is impossible to say, therefore that the 
grant of probate or Letters of Administra- 
tions with a copy of the will annexed 
would be at all a bar to the determina- 
tion of any question of title or to a suit 
for construction of the will. If authority 
is needed for this proposition, reference 
may be made to the cases in Hormusji 
Navroji v. Bai Dhanbarji (13), Bal Ganga- 
dhar Tilak v. Sakwarbai (14), Arunmoyi 


(18) 12 B 164, 
(14) 26 B 793; 4 Bom, L R 637, 
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Dasi v. Mohendra Nath (15) and Jagan- 
nath Prasad Gupta v. Ranjit Singh (16), at 
p. 369*. These cages also furnish an answer 
to the third point raised by the learned 
Judge, the fact that third parties may have 
acquired rights in the properties purporting 
to be disposed of by the will can be no 
ground for refusing probate or Letters of 
Administration, as the one cannot prejudice 
or be prejudiced by the other. 

None of the objections urged by the 
learned District Judge is, therefore, of any 
substance. He has wholly misconceived 
the nature and scope of such a proceeding 
and introduced considerations which were 
wholly irrelevant. In this view of the 
matter, I agree, therefore, that the 
decision of the District Judge must 
be set aside and order made for the 
grant of Letters of Administration to the 
petitioner. 

Appeal allowed. 

(15) 20 U 888, 

(18) 25 O 354. 

*Pago of 25 O—[ Bd] 


LAHORE HIGH COURT 
First Oivil Appeals Nos. 174 and 412 
of 1936 
January 29, 1937 
Appison AND Din MOHAMMAD, JJ. 

JIWAN DASS—-DEFENDANT—APFPPBLLANT 

versus 
PEOPLES BANK or NORTHERN INDIA, 
| Ltp.—PLaINTIFF AND OTHERS—DEFENDANTS 
— RESPONDENTS 

Mortgage~Hquitable—Copy of jamabandi and plan 
for building submitted to Municipality for sanction 
~—Deposit of, whether constitute equitable mortgage— 
Hindu Law — Debts—Member not participating in 
execution of promissory note — Whether personally 
liable —Companies Act (VII of 1913), s. 171—Action 
by company in liquidation successful — Defendant 
wanting to take defensive proceedings — Leave, if 
necessary. : 

The deposit with the mortgagee, of copies of 
jamabandt and a plan submitted to the Municipality 
for sanction to build on thegite, do not constitute a 
valid equitable mortgage. They are not documents 
of title. [p. 207, col, 1.] 

[Case-law referred to.] 

lfa member of a Hindu jomt family does not 
participate in executing a promissory note, he can- 
not be held to be personlly liable for the loan, his 
liability only extending to his interest in the joint 
family property as amember of the Hindu joint 
family. Mutsadt Lal v. Sakhir Chand (12) and Shiv 
Cea Das y. Hari Ram (18), relied on. [p. 209, cols. 
1&2, i 

When ‘once an action by the Company itself has 
been proceeded with, there is no necessity for the 
defendants inthe action to obtain leave for any 
defensive proceeding on their behalf. Since the 
defendant cannot be said to proceed with or com- 
mence any legal proceedings against the Company. 
Kishen Sangh v. Industrial Bank of India (10) and 
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Humber v. Grifiths (11), followed. Peoples Bank of 
Northern India, Ltd. v. Fateh Chand & Co. (9), dis- 
tinguished. [p. 209, col. 1} 

F. C.A. from the preliminary decree of 
the Senior Sub-Judgs, Multan, dated 
February 24, 1936.° 

Mr. J. L. Kapur, 5. M. Sikri for Mr. J. 
N. Aggarwal, for the Appellant. 

Messrs. D.C. Ralliand Bhagwat Dayal, 
for the Respondents. , 

Din Muhammad, J.—This judgment 
will dispose of Civil Appeals Nos. 174 and 
412 of 1936. They have arisen in the fol- 
lowing circumstances : 

The Peoples Bank of Northern India, 


Lid, now in liquidation (hereinafter 
called the Bank) instituted a suit for 
recovery of Rs, 19,101-1-6 against Amir 


Oband, Jowala Das, Kanshi Ram, Ram 
Lal, Attar Chand and Jiwan Das by 
sale of the three differeat properties 
described in the plaint. The Bank alleged 
that Amir Ohand, Jowala Das and Kanshi 
Ram, raised a loan of Rs. 25,000 from it on 
a promissory note dated October 23, 1926, 
and onthe same day they mortgaged to 
it the properties in suit by deposit of title- 
deeds, On May 28, 1928, the same debtors 
executed a fresh promissory note in its 
favour on the same security as before. On 
January 1, 1932, a new promissory note 
for Rs. 14,341-6-6 was again executed by the 
same persons keeping the original security 
intact. The Bank further averred ‘that 
subsequent to their mortgage one of the 
properties was fraudulently and tictitiously 
leased out to Ram Lal and Attar Chand 
for a period of 10 years and that another 
property, with which we are at present cone 
cerned, was in the same manner trans« 
ferred to Jiwan Das on May 15, 1934. 

The defendanis pat forward various 
Pleas on ‘which necessary issues were 
framed. ‘fhe Subordinate Judge found in : 
favour of the Bank on almost all the im- 
portant issues and made a decree in the 
following terms : 

“1 accordingly grant plaintiffs a preliminary 
decrees for Rs, 16,101-6-0 with costs against the 
defendants onthe property mortgaged. Defendants 
to pay the decretal amount within three months 
from the date of this order otherwise the plaintifis 
can realize the money by the sale of the property 
mortgaged. Defendants to pay future interest at the 
rate as mentioned in the pro-notes.” 

From tnis decree, Jiwan Das has preferre 
ed an appeal, mainly alleging that the 
Bank was not amortgagee of the property 
sold tohim andthatthe sale to him was 
neither fictitious nor fraudulent. This is 
Appeal No. 174 of 1936. Attar Chand has 
appealed against the decree on his own 
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behalf as well as on behalf of his brother 
Ram Lal on the ground that no personal 
liability could be imposed upon them inas- 
much as they were not the executants of 
the promissory notes. This appeal is No. 
412 of 1936 : 

Counsel for the appellant Jiwan Das has 
contended that so far as the property sold 
to him is concerned, the only documents 
that are said tohave been deposited with 
the Bank were (1) acopy of a jamabandi 
for the year 1922-23 and (2)a copy of the 
plan submitted to the Municipal Committee 
by Jowala Das for sanction to build on the 
site in suit and that these documents not 
being documents of title, their deposit 
does not constitute a valid equitable mort- 
gage. In support of his contention he has 
referred to Punjab and Sind Bank, Ltd., 
Lyallpur v. Ganesh Das-Nathu Ram (1), 
Hem Raj v. Simla Banking & Industrial 
Co., Ltd., (2), Jowala Das Gobind Ram v. 
Thakur Das (3), Ralli Brothers v. Punjab 
National Bank, Ltd. (4), Punjab and Sind 
Bank, Lid., Lyallpur v. Gurdit Singh (5), 
Cheityar Firm v. Ma Joo Teen (6), and 
Ma Joo Tean v. Ma Thein Nyun (7). All 
these authorities, in our view, support his 
contention. 

In Punjab and Sind Bank, Ltd., Lyallpur 
v. Ganesh Das Nathu Ram (1), it was held 
that the documents to be deposited should be 
original documents by which the title to the 
property in question was conferred on the 
mortgagor or his predecessors-in-interest, 
as the deposit of such documents alone 
could justify an inference thatthe parties 
intended to create alien on the property. 
It was on this basis that the deposit of the 
copy of a jamabandi was considered not 
sufficient to constitute an equitable mort- 
gage. In Hem Haj v. Simla Banking & 
Inaustrial Co., Ltd. (2), Coldstream, J. 
remarked : 

“The doctrine of equitable mortgage surely re- 
quires the mortgagor to deprive himself of the 
possession of the documents which create his title 


soas torender him unable to deal with the pro- 
perty upon the assertion that the title is still with 


im, 

(1) 16 Lah. i113; 161 Ind. Cas. 429; A I R1935 Lah. 
721; 38 PL R 145; 8 R L 745, 

(2) AIR 1935 Lah. 10; 159 Ind. Oas. 1085; 8 RL 


465. 
(3) A I R 1936 Lah. 251; 158 Ind, Oas. 562; 8 R L 
9 


(4) A IR 1930 Lah, 920; 129 Ind. Oas. 21; 31 PL R 
934; 11 Lah, 564; Ind. Rul. (1931) Lah. 101. 

(3) A I R 1935 Lah. 957; 161 Ind. Cas. 209; 38P LR 
354; 8 R L 691. 

(6) A I R 1933 Rang. 299; 147 Ind, Oas. 1105; 11 R 
239: 6 R Rang. 180. 

(1) AI R1932 Rang, 185; 140 Ind, Oas. 487; 10 
R 408; Ind, Rul (1932) Rang, 236, 
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In that case a copy ofthe original desd, 
which was in existence, and the production 
of which was within the power of the mort- 
gagor, was considered insufficient to create 
an equitable mortgage. 

In Jowala Das Gobind Ram v. Thakur 
Das (3), a distinction was drawn between 
documents creating title and documents 
evidencing title, and it was observed that 
it was only the documents of the former 
class that created an equitable mortgage. 
In that case also a certified copy of a ja- 
mabandi entry had been deposited and it 
was held to.be insufficient for the purposes 
for which it was used. In Ralli Brothers 
v. Punjab National Bank, Ltd. (4), a so- 
called mortgage by deposit of title deeds 
was held invalid inasmuch as the principal 
documents of title had not been deposited. 
In Punjab and Sind Bank, Lid, Lyalipur 
v. Gurdit Singh (5}, it waslaid down that 
neither a copy of the jamabandi nor a copy 
ao mutation entry was a document of 
title. 

In Chettyar Firm v. Ma Joo Teen (6), it 
was remarked that merely because a docu- 
ment related to the title to the property, it 
was nota ‘document of title’ or a ‘title 
deed’. In that case a tax receipt and a 
certified copy of a survey map relating 
tothe landin suit had been deposited and 
it was considered that these documents 
were not sufficient tocreate a mortgage. 

In MaJoo Tean v. Ma Thein Nyun (7), 
Cunliffe, J. remarked that even if a tax 


. receipt and a copy of a map relating to 


immovable property were the sole documents 
in respect of rights in the property, they 
were not ‘documents of title’ or ‘title deeds’ 
and the deposit of such documents, even 
with the intention of the parties to create 
a security thereby, could not constitute a 
valid mortgage. 

As against this array of reported deci- 
sions, the only autnority cited by the 
Oounsel for the respondent is Ofizial As- 
signee, Madras v. Basudevadoss Badrinaras 
yona Doss (8). In that case a ryotwari patta 
in respect of landsin the mufassal of the 
Madras Presidency was considered to bea 
document of title by the deposit of which an 
equitable mortgage could be validly creat- 
ed. In the first place itis not clear what sort 
of a document a ryotwart patta is. Secondly, 
Srinivasa Ayyangar, J. remarked in the 
course of his judgment that : 

“Sofar as South India is concerned, there is no 


(8) 48 M 454; 88 Ind. Cas, 401; AI R 1935 Mad, 
72348 M L 3 423; 21 L W 438; (1935) M WN 
487, 
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doubt that a patta has generally been regarded asa 
document of title.” 


It is obvious, therefore, that this autho- 
rity is of no use tothe respondent. Further, 
it is abundantly clear thateven the Bank 
itself was not satisfied with the sufficiency 
. of the documents deposited with it and 
more than once wrote to the mortgagors to 
deposit proper conveyance deeds in rela- 
tion tothe property in suit. On January 
25, 1930, the Manager of the Bank wrote 
to the mortgagors to deposit as early as 
possible the deeds of conveyance of Ihatas 
Nos, 24 and 25. On February 13, 1930, the 
mortgagors informed ihe Bank that the 
amount was sufficiently secured by the 
title deeds of property worth Rs. 60,000. On 
June 16, 1930, the mortgagors were, how- 
ever, again “reminded that they should at 
once send conveyance deeds of the two 
thatas that they had promised to send. On 
all these grounds we have no hesitation in 
holding that there was no valid mortgage 
in favour of the Bank sofar as the pro- 
` perty sold to Jiwan Das is concerned. 

Oounsel for the respondent, however, has 
urged that inasmuch as the Subordinate 
. Judge has found that the sale in favour of 
. Jiwan Das was fictitious, collusive and 
fraudulent, hehas no locus standi to find 
fault with the mortgage in favour of the 
Bank. So far as the collusive or the frau- 
dulent nature of the transaction is con- 
cerned, we are clear that this point cannot 
be raised in this suit. A suit under s. 53, 
Transfer of Property Act, can be instituted 
only on behalf of or for the benefit of all 
the creditors, and it cannot be denied that 
this suit is not of that nature. Moreover, 
it isnot yet established that the Bank is 
< unable to realize its dues from the other 
property mortgaged to it. We accordingly 
overrule this contention to this extent. In 
fact, Counsel for the respondent in the end 
admitted that this plea could not be taken 
in the present case. 
v7 There only remains the question whe- 

ther the sale in favour of Jiwan Das was 
fictitious. On that point, too, we are 
prepared to hold in favour of the appel- 
lant. . The Senior Subordinate Judge does 
not appear to have realised the distinction 
that exists between a fictitious transaction 
and a fraudulent transaction, and although 
„he framed an issue covering both the 
aspects of the case, his judgment on 
Issue No. 7 is mainly contined to the 
collusive or traudulent nature of the 
transaction and does not touch the ficti- 
tious nature ofthe matter at all. There 
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is abundant evidence on the record tha 
this transaction. did take place on tht 
day on which it is said to have taken 
place, and that full consideration passed 
on that account, 

On April 9, 1934, Messrs. Jowala Das 
Sohan Lal entered into a compromise with 
Messrs. Eduljee Dinshaw of Karachi and 
agreed to pay Rs. 12,000 to the latter in 
three instalments of Rs. 7,500, Rs. 2,500) 
and Rs. 2,000, respectively. Rs. 7,500 were 
to be paid at once, Rs. 2,500 were to be 
paid by May 31,1934, and Rs, 2,000 were 
to be paid by March 31, 1935. On April 
18, 1934, Jiwan Das paid Rs. 7,800 to 
Jowala Das and got the receipt registered. 
It was expressly stated therein that this 
was out of the sale price of Ihatas Nos, 24 
and 25. On the same day the amount. 
was duly posted up in the cash book of 
the firm to which Jiwan Das belonged. 
On April 19, 1984, Messrs. Wadhu Mal 
and Company, Advocates for HEduljee 
Dinshaw, executed a receipt in favour of 


‘Jowala Das acknowledging the payment of 


Rs. 7,500 towards the compromise decree 
mentioned above. This amount was duly 
entered in the bahis of Jowala Das, too, 
which further showed an expense of 
Rs. 18-13 9 incurred by Jowala Das at 
Karachi. Similerly, on May 15, 1934, 
Jiwan Das appears to have paid a further 
sum of Rs. 4,700 to Jowala Das on 
account of the balance of the sale price 
of the two ihatas. A receipt to this effect 
was registered on the same day. This 
amount also has been duly posted up both 
in the bahis of Jiwan Das and those of 
Jowala Das. On May 21, 1934, Messrs, 
Wadhu Mal and Oompany acknowledged 
the receipt of Rs. 2,500 from Jowsla Das 
on account of the compsomise decree. It is 
further proved that the parties appeared 
before the patwarton May 12, 1934, and 
had a report made to the effect that 
Jowala Das had sold the land in suit to. 
Jiwan Das for ks. 12,500 of which he had 
received Rs. 7,800 in cash and would take 
Rs. 4,700 on the day when the mutation 
would be attested. In our opinion this 
evidence is enough to establish the genuine 
nature of the transaction and the passing 
of the consideration in relation thereto. 
We accordingly hold that the Bank was 
not a mortgagee of the property in suit 
and thatthe transferin favour cf Jiwan 
Das is not in any manner affected by 
the alleged. mortgage in favour of the 
Bank. 

Before concluding, we may remark that 
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Counsel for the respondent has raised an 
objection that the appeal could not be 
Instituted by Jiwan Das without obtaining 
leave of the Court under s. 171, Com- 
panies Act, inasmuch ag the Bank had 
gone into liquidation at the time when 
the appeal was instituted. In this con- 
nection he relied on Peoples Bank of 
Northern India Ltd. v. Fateh Chand & Co. 
(9). That judgment however is not relevant 
to the case inasmuch as it proceeds on differ- 
ent facts. The authority applicable to 
the present case is Kishen Singh v. Indus- 

_ trial Bank of India (10) in which, on 
Similar facts, it was held by a Full 
Bench of the Punjab Ohief Court that 
no leave was necessary. The decision in 
that case was based on a judgment of the 
House of Lords reported in Humber v. 
Griffiths (11) where Lord Davey had ob- 
served : 

“When once an action by the Company itself has 
been proceeded with, there is no necessity for 
the defendants in the action to obtain leave for 
any defensive proceeding on their behalf,” 

and further remarked that 

“The respondents having been successful in the 
lower Jourt cannot now object to the appellants 
defending themselves against the consequences of 


the judgment by the ordinary means of an appeal 
to this Houge." 


In this case also, it was the Bank which 
had instituted the suit in the first instance 
and had come out successful in the litiga- 
tion. The appellant cannot, in these 
circumstances be said to have proceeded 
with or commenced any legal proceedings 
against the Oompany. Whe therefore over- 
rule this objection. ' 

On the grounds stated above, we accept 
the appeal of Jiwan Das, set aside the des 
cree of the Court below and dismiss the 
suit of the plaintiff so far as he is concerned. 
The property in his possession will not 
be effected by the alleged mortgage in 
favour ofthe Bank, nor by the decree 
obtained by the Bank against Jowala 

‘Das and others. Jiwan Das will get his 
costs of both the Courts from the Bank. 

We now take up Civil Appeal No. 412 
of 1936. Counsel for the respondent has 
frankly conceded that both Ram Lal and 
Attar Chand could not be held to be 
personally liable under the decree. Even 
otherwise there is ample authority in 
support of the proposition that if a 

- Member of a Hindu joint family does 


(9) A I R1935 Lah, 401; 164 Ind, Cas, 136; 38 P L 
E 1104; 9 R L 88. 

(10) A I R 1918 Lah, 181; 47 Ind. Oas. 392; 62 PR 
1918; 32 PL R 1918.(F B}. 

(1D (1901) 85 LT 141, 


1176—27 & 28 


URMILA DEBİ v. BAipyANATH JEE (PATA) 


209 


not participate in executing a promissory 
note, he cannot be held-to be personally 
liable for the loan, his liability only ox- 
tending to his interest in the joint family 
property as a member of the Hindu joint 
family : see Muisadi Lal v Sakhir Chand 
3 and ShivCharan Das v. Hari Ram 
(13). We accordingly accept the appeal 
and set aside the judgment of the Senior 
Subordinate Judge fixing personal liabi- 
lity upon them for the decree in suit. 
We make no order as to ersts before 
us. 

D, Appeal accepted. 

(12) AIR 1935 Lah. 735; 161 Ind. Cas. 91; 17 Lah. 
311; 38 P L R 654; 8 R L 669, 

(13) 17 Lah. 395; 170 Ind. Oas. 418; A I R 1937 Lah. 
247; 38 P L R 842; 10 R Lill. 





PATNA HIGH COURT 
Civil Appeal No. 145 of 1935 
December 3, 1937 
Wort AND MANOHAR LALL, JJ. 
Srimati URMILA DEBI—DBTENDANT— 
APPELLANT 
versus 
Sree Sree BAIDYANATH JEE— 
PLAINTIFF AND OTHERS—DEFONDANTS 
—RusPoNDENTS 

Limitation Act (IX of 1908), s 10, Sch, J, 
Art. 4A8— Hindu religious endowment, whether trust 
within meaning of 8. 10—Its nature, if changes by 
fact that manager is called trustee—Priest of temple 
entitled to maintenance not drawing it for long time 
—He purchasing war bonds out of temple funds and 
appropriating them towards his arrears of mainten- 
ance—He dying in 1921, leaving bonds to his widow 
by will—Suit by plaintiff who succeeded to post of 
priest against widow to recover bonds or ther value 
— Suit held was governed by Art. 48—Amendment to 
3.10 held inapplicable, 

Hindu Religious Endowment is not a trust within 
the meaning of 8. 10, Limitation Act. The manag- 
ing priest of atemple by whatever name he is called 
is only the manager and custodian of the idol of the 
institution. The property is vested in the deity and 
even ifthe manager is being called atrustee or by 
whatever other name the nature of the enduwment 
and the position of a manager remains 
unaffected and is not altered to be a trust within 
the meaning of the section, Vidya Varuthé 
Thirtha v. Balusami Ayyar (2), relied on. 

A priest of a temple was entitled to maintenance 
for himself and his family by an orderof the 
Court under s scheme of management, Ho did not 
drew the maintenance for a long time bwu subse- 
quently purchased war bunds out of the temple funds 
and appropriated them towards his array of mais- 
tenance. He died leaving by his will these bonJs 
among other properties to his widow The plaintiff 
who succeeded to the office of the priest instituted 
a suit to recover the bonds or their value. Plaintiff 
knew of the possession of the bonds by the defend. 
ant since 1921: 

Held, that the suit was governed by 
Art, 48, Sech. I, Limitation Act. The amendment to 
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s. 10 of the Act by which Hindu, Muhammadan or 
Buddhist religious or charitable endowments come 
within the section came into force in 1929, and did 
not apply to this case. Allah Rakhi v. Mohammad 
Abdur Rahim (1), relied on. | 

O. A. from the original decree of the 
Sub-Judge, Deoghar, dated June 28, 1935. 

Sir Manmatha Nath Mukharji and Mr. 
Sivanarayan Bose, for the Appellant. 

Messrs. S. N. Basu and A. C. Ray, for 
the Respondents. oh 

Wort, J.—The substantial question in 
this appeal is whether the action is barred 
by limitation. It is important in this 
connection to notice the claim of the plain- 
tiff who is the respondent to this appeal. 
Clause (b) of the relief portion of the claim 
is to this effect : 

“On adjudication as above, let a. decree for deli- 
very of the war bonds in suit or their substitutes, if 
any, to the plaintiff be passed against the defen- 
dants, or, in the alternative, a decree for Rs. 4,200 
being the value of the said war bonds be passed in 
favour of the plaintiff and against the defendants 


in case the delivery of the war bonds or their 
substitutee cannot be had.” 


Its phraseology may be cumbersome but 
it is perfectly clear that it is an action in 
detinue. I do not think there can be any 
serious dispute that Art. 48, Limitation Act, 
applies. The facts briefly are these. The 
plaintiff is the present high priest of a 
temple. The defendant is the widow of 
Umeshanand Ojha who was the priest up 
to the year 1921, he having died on 
April 12 of the year. He left a will, probate 
of which was granted to the widow (defen- 
dant No.1) who is the appellant in this 
appeal. Amongst the property which was 
claimed to be the property of her deceased 
husband were the war bonds in suit, and 
one of the defences to the ‘action was that 
these war bonds had been appropriated 
against the maintenance allowance to which 
the late high priest was entitled, under a 
scheme of management which was the 
subject-matter of a decree passed by the 
Officiating District Judge of Burdwan in 1902. 
Having regard to the view that I take of the 
facts of the case, it is perhaps unnecessary to 
go into the question of this defence of 
appropriation in detail. Under the order 
of the District Judge, the high priest was 
entitled to maintenance for himself and 
his family. A committee of management 
was appointed under this order and 
by a subsequent order of this committee 
the maintenance was not to exceed the 
sum of Rs. 5 per day. It would appear 
that the high priest had not drawn this 
sum for a number of years and then 
phortly after the purchase of the bonds, 
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admittedly out of the temple funds, had 
appropriated them against his arrears of 
maintenance. 

The learned Judge in the Court below 
has declined’ to. believe the defendant's 
case in this regard coming to the conclu- 
sion that the amounts (Exs. G and G-1) 
which were put in evidence to prove the 
appropriation to use the Judge's expres- 
sion was forged. By that I understand the 
Judge to mean that the accounts were 
fictitious, that they were a mere after- 
thought and had been produced for the 
purpose of supporting the defendant's case 
in this particular. The plain reading of 
the accounts themselves, I think, justified 
the learned Judge in coming to that 
conclusion. But quite apart from the ques- 
tion whether the evidence established ap- 
propriation, I find it very difficult to 
understand exactly what appropriation 
meant in circumstances of this kind. The 
order of the committee was that the 
amount of maintenance should not exceed 
Rs, 5 per day as I have said. The order of 
the District Judge of Burdwan in 1902 
allowing maintenance was perhaps un-. 
necessary because from the very nature of 
the religious endowment the high priest 
and his family would be entitled to main- 
tenance. But if, as appears to be the fact, 
the priest omitted to use the temple funds 
for the purpose of maintenance, this omis- 
sion would by no means result in a debt 
owed by the temple funds to him, and 
under no circumstances, therefore, would he 
be entitled to pay himself these arrears. 
But as I have already stated, it is quite. 
unnecessary to go into detail with regard 
to that matter. Suffice it tosay that in my 
opinion the judgment of the learned Judge 
in the Court below on facts relating to this 
Particular defence cannot be assailed. The 
substantial question is whether the action 
was barred by limitation. In the first 
instance Mr. Basu on behalf of the respon- 
dents contends that the case comes within 
s. 10, Limitation Act, and therefore no 
period of limitation applies ; that the pro- 
perty is trust property and he is entitled to 
follow that property in whatsover hands 
it may be found. Section 10, Limitation Act, 
provides : 

“Notwithstanding anything hereinbefore con- 
tained, no suit against a person in whom property 
has become vested in trust for any specific purpose 
or against his legal representatives or assigns (not 
being assigns for valuable consideration) for the 
purpose of following in his or their hands such 
property, or the proceeds thereof, or for an account 
of such property or proceeds, shall be barred by 
any length of time.” 
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‘The amendment by which Hindu, Muham- 
madan or Buddhist religious or charitable 
endowments come within the section came 
into foreein 1929 and does not apply to 
this case as established by their Lordships 
of the Judicial Committee of the Privy 
Council in Allah Rakhi v. Mohammad 
Abdur Rahim (1). It is contended by 
Mr. Basu that by the order of the District 
Judge to which I have referred, the pro- 
petty or the funds of the temple became 
vested in the trustee and therefore he 
comes within those cases contemplated by 
s. 10, Limitation Act. About the origin of 
this religious endowment there can, in my 
judgment, be no dispute, nor does Mr. Basu 
contend that in its origin it was anything 
but an ordinary Hindu religious endow- 
ment if I may use that expression. The 
substance of the contention is that what- 
ever may have been its origin, its nature 
was altered by the order of the District 
Judge. He relies more particularly upon 
paras. 2 and 3 of that order. Paragraph 2 
Bays : 

oT hat the whole of the said properties, movable 
_and immovable, be vested in the said trustee 


immediately on his election subject to the conditions 
hereinafter set forth ;” 
and para. 3 runs thus : 

“That the whole of the said propertiesare to be 

devoted to the expenses of the temple service, etc., 
etc., and to the legitimate expenses of managing the 
temple properties and not to any personal use of 
the said trustee except so far as to provide himself 
and his family with the necessaries of life.” . 
_ Now the final decision on this question 
in my judgment is the case in Vidya 
Varutht Thirtha v. Balusami Ayyar (2). 
The question then before their Lordships 
of the Judicial Committee was whether 
Art. 134, Limitation Act, applied and for 
the purpose of determining that question, 
the question whether a Hindu religious 
endowment was a trust within the mean- 
ing of s. 10, Limitation Act, came to be 
considered. Mr. Ameer Ali in delivering 
the judgment of their Lordships made this 
statement in referring.to the history of this 
Hindu Religious Endowment : 

“Hindu piety found expression in gifts to idols 
and images consecrated and installed in temples, 
to religious institutions of every kind, and for all 
purposes, considered meritorious in the Hindu 
social and religious system; to Brahmans, 

(1) 8I I A 50; 147 Ind. Cas. 887; 6 R P O80; 1934 
O LR 18; 1934 ALR 323; 11 O WN 297;A I R 
1934 P O 77; 39 L W 421; 380 W N 400; 36 Bom. L 
R408; 66 ML J 431;590L J 157; G934) MW N 
258; (1934) A L J 466; 56 A 111 (P O). < 

(9) 481A 302; 65 Ind. Oas. 161; A IRI922P 6 
123; 44 M 831; (1921) M W N 449; 41 M L J 346; 3U 
PLR (PO) 62; 15L W 78; 30 MLT66;3P L T 


512; 26 O W N 537; 24 Bom, L R629; 20 ALJ 49 
(PO). 
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Goswamis, Sanyasis, etc s.es «Under the Hinda 
Law the "image of a deity of the Hindu Pantheon is, 
as has been aptly called, a juristic entity. 

Then later he says : | 

“Religious institutions known under different 
names, are regarded as possessing the same 
‘jurisdic’ capacity and gifts are made to them eo 
nomine ;" 
then later : : 

“When the gift is directly to an idol or a temple, 
the seisin to complete the gift ig necessarily effected 
the human agency. Called by whatever name he is 
only the manager and custodian of the idol or the 
institution, In almost every case he is given the 
right to a part of the usufruct, the mode of enjoy- 
ment and the amount of the usufruct depending 
again on usage and custom. In no case was the 
property conveyed to or vested inhim, nor is hea 
‘trustee’ in the English sense of the term, 
although in view of the obligations and duties 
resting on him, he is answerable as 2 trustee in 
the general sense for maladministration.” f f 

As I have said the origin of this parti- 
cular endowment cannot be in dispute, and 
it is upon reference to the names which 
have been applied to the persons who 
would otherwise be known as managers 
that Mr. Basu relies for the contention 
that this is a trust within the meaning of 
s. 10, Limitation Act. J think it would be 
waste of words to say more or attempt to 
say more than the learned Members of the 
Judicial Committee of the Privy Council 
said in the words to which I havo already 
referred, namely: “Called by whatever 
name, he is only the manager and | custodian 
of the idol or the institution.” In this 
case, he may have been called a trustee 
but the property was vested in the deity 
and no description given of the custodian 
nor any words used in the order could 
possibly affect the nature of the endow- 
ment. In my judgment it is abundantly 
clear that this endowment could not be 


. considered a trust within the meaning of 


s. 10. To put it quite shortly—whatever 
words the District Judge used—the nature 
of the endowment and the position of its 
manager remained unaffected. The only 
other question is (as it 18 agreed that 
Art. 48, Limitation Act, applied) ab what 
time did the plaintiff come to learn in whose 
possession these bonds were ? Column 3 of 
Art. 48 provides that limitation runs 
“when the person having the right to the 
possession of the property first learns in 
whose possession it 18. | 
There are a number of documents which 
perhaps are somewhat equivocal in their 
meaning, but it seems to me perfectly clear 
from the oral evidence in this case as well 
as certain other documents that the plain- 
tif came to know of the possession of 
defendant No. 1 in this case as early as 
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1921. (His Lordship then discussed the evi- 
dence and continued), Mr. Basu contends 
that the onus was on the defendant, but 
. no such question arises in the case foras 
I have already pointed out the evidence of 
the plaintiff himself clearly establishes his 
own knowledge as far back as the year 
1921. It would be impossible to come to 
any other conclusion in this case than that 
the action was barred by limitation 
although we have not hadthe advantage of 
the finding of the learned Judge in the 
Court below on this particular question. 
The only conclusion we can arrive at is 
that this appeal must succeed and the 
action dismissed with costs throughout. 
-Manohar Lall, J.—I agree. 


S, Appeal allowed. 


ee 


CALCUTTA HIGH COURT 
Oivil Appeal No. 422 of 1935 
March 15, 1937 
S. K. Guosk AND Parrerson, JJ. 
KARTIO CHANDRA MUKHERJEE~— 
5 APPELLANT 


versus 
BATA KRISHNA ROY AND oruzrs— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 48(1) (b) 
—Decree modified by Patna High Court in 1920— 
Execution transferred to Court within jurisdiction of 
Calcutta High Court—Appeal by judgment-debtor to 
Calcutta High Court from order dismissing his 
objection to execution—-Appeal dismissed—A pplica- 
tion for leave to appeal to Privy Council — Com- 
Promise pending application—Decree on compromise 
by Calcutta High Court in 1928 — Order held sub- 
sequent order by competent Court—Limitation under 
8.48 ran from this order and not date of original 
decree in 1920—Decree-holder, if entitled to extended 
period of limitation as provided by ss.6, 7, Limita- 
tion Act (IX of 1908) in case under s. 48, Civit Pro- 
cedure Code. 

There was & suit for accounts in the Court of the 
Subordinate Judge of Purulia and it was decreed on 
September 16, 1916. This, decree was modified by 
the High Oourt at Patna on December 6, 1920. There 
were two executions. A- third execution case was 
transferred to Asansole within the jurisdiction of the 
Calcutta High Court and executed there on March 
23, 1925. Upon an objection under s. 47, Oivil Pro- 
cedure Code, there was a miscellaneous case and it 
was dismissed by the Asansole Court on August 7, 
1225. Then there was an appeal to the Calcutta 
High Court and it was dismissed on July 25, 1927. 
Thereafter an application for leave to appealto His 
Majesty in Council was filed. While it wag pending 
before a Bench, a compromise was arrived at between 
the judgment-debtor on the one hand and the decree- 
holders on the other. The compromise petition was 
filed on December 5, 1927, The arrangement was that 
the judgment-debtor would pay the amount in certain 
instalments, The High Court passed a decree in 
terms of the compromise on February 20,1928. On 
the default of judgment-debtor, the decree-holder 
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applied in 1934 for execution. The judgment-debtor 
objected on the ground that it was barred by limita- 
tion under s. 48, Civil Procedure Oode as it was more 
than 12 years of the original decree made in 1920: 

Held, that the order of the High Court which was 
made on February 20, 1928, and which was included 
in the application for execution was in the nature of a 
subsequent order made by a competent Gourt under 
a. 48 (1) (b). In any case the parties had by their 
agreement substituted the decree as modified by the 
petition of compromise for the original decree and, 
having regard to all the circumstances, it was compe- 
tent for the decree-holders to apply for execution of 
the decree which was not barred. Therefore limitation 
must run as from February 20, 1928, and consequently 
it was within time. [p, 217, col. 1.] 

[Oase-law referred to.] 

Section 6, Limitation Act, is expressly limited to 
cases where limitation is prescribed in Sch. I to the 
Act, and where limitation is provided for in some Act 
outside the provisions of the Limitation Act, sach 
special limitation is not affected by 8, Gors. 4, 
As 5. 48, Oivil Procedure Oode, specially provides 
for limitation, it is not governed by the provisions 
ofs.6or s. 7, Limitation Act. Consequently the 
decree-holders are not entitled to that extended 
period. [p. 217, col. 2.) 

[Case-law referred to.] 

O. A. from the original order of the Bub- 
Judge, 24-Parganas, dated May 15, 1935. 

Dr. Radha Binode Pal and Mr. Shyama- 
pada Mazumdar, for the Appellant. 

Messrs. Brojolal Chakravarty and Hari 
Prasanna Mukherji, for the Respondents. 

S. K. Ghose, J.—This is an appeal by 
one Kartic Chandra Mukherji a judgmente 
debtor in an execution proceeding and it 
raises a question of limitation. There was 
a suit for accounts being Title Suit No. 198 
of 1911 in the Court of the -Subordinate 
Judge of Purulia and it was decreed on 
September 16, 1916 against one Mukund 
Lal Laik. This decree was modified by 
the High Oourt at Patna on December 6, 
1920. In 1921 the judgment-debtor died. 
leaving a widow Jugol Kishori. There were 
two executions at Dhanbad.. A third execu- 
tion case was transferred to Asansole and 
executed there on March 23, 1925. Upon 
an objection unders. 47, Oivil Procedure 
Code, there was a Miscellaneous Case No. 49 
of 1925 and it was dismissed by the Asan- 
sole Court on August7, 1925. ‘Then there 
was an appeal to this Court being Miscel- 
laneous Appeal No. 361 of 1925 and it- was 
dismissed by Page and Graham, JJ. on 
July 25, 1927, [see A. I. R. 1927 
Cal. 952, Jugul -Kishori Debi v. 
Baidya Nath Roy (1)]. Thereafter an appli- 
cation for leave to appeal to His Majesty in 
Council was filed. While it was pending ` 
before a Bench presidedover by the Ohief 


Justice and O. O. Ghose, J.a a compromise 


(1) 320 WN 192; 104 Ind. Oas. 668; A I.R1927 
Oal. 952; 55 O 608; 47 O L J'38. 


1936 


was arrived at between the judgment-deb- 
tor Jugol Kishori on the one hand. and the 
decree-holders Nos. Land 2 on the other; 
the decree-holder No. 3 being respondent 
No. 3 not appearing. The compromise peti- 
tion was filedon December 5, 1927. It will 
be relevant to mention the following terms 
of the compromise. The decretal amount 
was split up and two-thirds was taken to 
represent the share of respondents Nos. 1 
and 2 (who are the present respondents in 
this appeal) and one-third was taken to 
represent the share of respondent No. 3. The 
arrangement was thatthe appellant Jugol 
Kishori would pay the amount in certain 
instalments. Clause 5 of the compromise 
Tuns as follows : 

“That if default is made in respect of two consecu- 
tive instalments payable to respondents Nos. 1 and 2 
or respondent No. 3,execution will proceed for the 


whole of the instalments due to respondents Nos. 1 
and 2 or respondent No. 3 aa the case may be.” 


It was further provided that the appeal to 
His Majesty in Council would not be pro- 
ceeded with further, that the Execution Case 
No. 58 of 1925 pending in the Asansole 
Court would stand dismissed and that 
certain properties described in Sch, A and 
situated in Behala in the District of 42- 
Parganas had been accepted by respondents 
Nos. 1 and 2 as security. It was also stated 
that the compromise was beneficial to the 
minor respondent No. 1 and lastly in cl. 12 
it was stated that 

“the terms had been explained to and approved of 
by the appellant and the said terms had been settled 
in behalf of the appellant by her grandson (Kartic 


Chandra} Mukherjee who had. authority from her to 
compromise the case.” 


It may be added that this Kartic Chandra 
Mukherjee is now the appellant in this ap- 
peal, Upon these terms the prayer in the 
compromise petition was, first, that the 
Privy Council appeal might be disposed of 
in terms of the petition and secondly that 
leave be given to record the said compro- 
mise in behalf of respondent No. 2 who was 
the guardian of the minor respondent No. 1. 
In accordance with these prayers, an order 
was made and drawn up in the form of a 
decree on February 20, 1928. The material 
question in this appeal will be whether time 
should run against the decree-holder as 
from February 20, 1928, or as from Decem- 
Her 6, 1920. To proceed with the history of 
this litigation: On August 1, 1928, the 
. Judgment-debtor Jugol Kishori executed a 
deed of giftin favour of the present appel- 
lant and two others. Jugol Kishori died 
and upon a certificate of non-satisfaction 
being taken in the Purulia Court, execution 
was transferred+o Alipore Court on August 
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28; 1930, the execution case there being 
numbered as Execution Case No. 240 of 1930. 

The execution petition Ex. C which is 
printed at pp. 6 and 7, part 2 of the paper- 
book gives the date andnumber of suit as 
“Title Suit No. 198 of 1911 as adjusted by 
P. ©. A. No, 38 of 1927 decided on February 
20, 1928." The judgmentsdebtors are Gopi 
Bala Devi and Indumati Devi the two daugh- 
ters of Jugol Kishori. At that time the ap- 
pellant Kartic Chandra Mukherjee was not 
mentioned. The year and the date of the 
decree are given “as T. S. No. 198 of 1911 as 
adjusted by P. O. A. No. 38 of 1927 dated 
February 20, 1928." That execution was 
sought as from the date of the so-called ad- 
justment on February 20, 1928, would fur- 
ther appear from cols. 7 and 10 of the peti- 
tion wherein it was mentioned that there 
had been default in payment of the instal- 
ments due in June and September quarter 
of 1928 andthe whole of the remaining 
instalments had thus become due. Upon 
the objection of the aforesaid two ladies, 
Miscellaneous Case No. 23 of 1931 was.start- 
ed and it was dismissed on July 13, 1932. 
There was an appeal, namely, M. A. No. 391 
of 1932 and it was disposed of by the High 
Court on May 17, 1935. It will be useful 
to state here that in this objection there 
was no question raised thatthe decree of 
February 20, 1928, was in any respect in- 
valid: The present appellant Kartic filed a 
claim under O. XXI, r. 58, Civil Procedure 
Oode, but it was dismissed for having been 
filed too late. He thereupon filed T. 5. 
No. 151 of 1933 on July 29, 1933. But on 
December 7, 1934, he had the suit with- 
drawn on his own ‘petition. The execution 
Case No. 240 of 1930 which had been pend- 
ing at Alipore was dismissed for default on 
January 17, 1934. Thereupon proceedings 
took, place which have given rise to the 
present appeal. On June 13, 1934, there 
was an application for execution filed 
against Kartic Chandra and others and on 
the petition of the decree holders an adjust- 
ment of the decree of February 20 1928, 
was recorded by the Purulia Court on May 
1, 1934. The decree was sent for execution 
to the Second Court of the Subordinate 
Judge at Alipore on May 15, 1934. On 
June 13, 1934, the present Execution 
Oase No. 106 of 1934, was started at Alipore. 
The petition for execution which is printed 
at pp. 22-24 of the paper-book shows that 
the execution was being sought against 
Kartic Chandra Mukherji and others as 
judgment-debtors in respect of the same 
decree which was mentioned in the pre- 
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vious Execution Case No. 240 of 1930, 
namely : a" 

“T, S. No. 1$8o0f 1911, of the Court of the Subor“ 
dinate Jadgeto Purulia as adjusted by P. O. A 
No, 38 of 1927 decided by the High Court on Febru- 
ary 20, 1928." 

On December 7, 1934, Kartice Chandra 
Mukherji filed an objection to the execution 
stating certain grounds including limitation 
but, so far as his last point is concerned, 
no details were given or facts stated. Before 
the Subordinate Judge one of the points 
urged was that the present execution was 
upon a certificate of non-satisfaction issued 
by the Purulia Court and was, therefore, 
incompetent. The Subordinate Judge held 
against it, and this point has not been raised 
further in this appeal. Then remains the 
question of limitation. Before the Subordi- 
nate Judge it was contended that the exe- 
cution was time-barred, the application hav- 
ing been made after 12 years from the 
date of the decree as under s. 48, Oivil 
Procedure Code. According to the objector, 
time would run from December 6, 1920, the 
date on which the decree of the trial Court 
was modified by the High Court. ‘The Sub- 
ordinate Judge has taken the view that the 
decree which was drawn up on February 
20, 1928, by the Calcutta High Court in 
terms of the compromise was in the nature 
of a subsequent order under s. 48 (1) (b). 
He also proceeds to say that the adjustment 
was one in the execution proceeding as 
under O. XXI, r. 2and he held that limita- 
tion should run from February 20, 1928 and 
so the application for execution was not 
time-barred. There wasa further point as 
to limitation on the ground that one of 
the decree-holders, namely, Baidya Nath, 
was & minor until some time in 1934. The 
Subordinate Judge held that the decree- 
holders were entitled to protection under 
s. 7, Limitation Act, and in that view also 
the application was not barred. Against 
Da judgment the present appeal has been 

ed. 

` So far as the question of limitation under 
s. 48, Civil Procedure Code, is concerned, 
the point for determination is whether the 
order of the High Court of February 20, 
1928, can betaken to be a subsequent order 
as contemplated by cl, (b), sub-s. (1). It is 
conceded by Mr. Chakravarti for the res- 
pondents that O. XXI, r. 2, Civil Procedure 
Code, has no application. There is a further 
point namely whether apart from s. 48, it 
can be said that the decree of February 20, 
1928, had been substituted for the old decree 
for the purposes of execution by agreement 
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between the parties. Dr. Pal for the ap- 
pellant has contended that the expression 
“subsequent order” in s. 48 (1) (b), means 
an order of the Court which passed the dec- 
ree. Onthe second question he has con- 
tended that the new decree which was sought 
to be executed must have been passed by 
the same Court or the Court exercising the 
same jurisdiction as the original Court and 
he has suggested that the test is whether 
a suit to enforce an agreement may be 
brought in either of the Courts. Our atten- 
tion has been directed to certain decided 
cases in all of which, subject to certain 
differences, as to details, the material facts 
are very similar. In D.S. Apte v. Tirmal 
Hanmant (2), there was a decree made by a 
Subordinate Judge on May 28, 1903 and a 
final decree by the High Court on Septem- 
ber 8, 1903. On June 9, 1911, the same 
Subordinate Judge sitting as an executing 
Court made an order that the amount should 
be recovered by instalments and that in 
case of default to pay any one instalment 
the whole amount would be recoverable. The 
execution petition was filed on December 21, 
1921 andso the question of limitation arose, 
It was held that the application was not 
barred. Norman Macleod, O. J. said as 
follows : : 

“With great respect, 1 cannot see myself why 
the words, ‘any subsequent order’ must be limited 
asif the words ‘by the Court which passed the decree" 


werethere. The words ‘any subsequent order,’ to 
my mind, mean’ any order made by a competent 


Oourt.” 
Dr Pal has contended that the autho- 


rity of this decision has been weakened 
by the judgment of the Privy Council in 
Kirtyanand Singh v. Prithi Chand Lal (3). 
There it was held that tbe expression “any 
subsequent order” in s. 48 (1) (b) means an 
order in the suit in which the decree is 
made. All that Dr. Pal can argue is that 
the view of the Bombay High Court in 
D. S. Apte v. Tirmal Hanmant (2) as men- 
tioned above is perhaps too wide. He 
cannot argue that in Kirtyanand Singh v. 
Prithi Chand Lal (3) the Bombay view has 
been overruled. Moreover, in , that case 
their Lordships were dealing with an order 
which had been made in a different suit and 
it was from that point of view that their 
Lordships held that on the true construc- 
tion of the section the subsequent order 


(2) 49 B 695; 88 Ind. Cas. 949; A I R 1925 Bom. 503; 
. LR 961. 
E OW N 548; 141 Ind. Oas. 760; A IR 1933 PO 
59; 80 IA 43; 12 Pat, 195; Ind. Rul, (1933) P © 33; 10 
O W N 226; 37 LW 335; (1933) M W N 112; 14 P LT 
167; (1933) À L J 359; 61 M L J 599; 35 Bom. L R 526; 
570 LJ 276 (PO). X : 
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must be an order made in the suit in 
which the decree was made. In Hridya- 
mohan Sanyal v. Khagendranath Sanyal 
_ (4) the facts, which are almost the same 
as in the present case, were looked at 
from the point of view of an agreement 
between the parties. There it was held 
that the original decree had been supersed- 
ed by the compromise which was the 
reason for distinguishing it from the case 
in Syama Sundari Devi v. Raj Gopal 
Acharya Gossami (5). It was pointed out 
that a new arrangement had been entered 
into and that in the execution case the 
decree-holder wanted to execute the sub- 
stituted decree. “So the provisions of 
s. 48 could not bar that application if that 
application be otherwise sustainable” 
(p. 794*). Dr. Pal has not contended that 
this decision is wrong, but he has sought 
| to distinguish it on the ground that it does 
not appear thatthe executing Court there 
was different from the trial Court and that 
if it was necessary to file a suit for the 
enforcement of the agreement, it would not 
have been in the same Court. Dealing with 
this question, B. B. Ghose, J. remarked as 
follows ; 

“But the only question in this case is that, if the 
decree-holder might have brought a separate suit on 
the agreement, can he not ask for relief in execution 
by reason of the agreement entered into between the 
lid that the money should be realized in execu- 

In the judgment reference was made to the 
case in Pisani v. Attorney-General for 
Gibraltar (6). In that case the Crown 
instituted a suit for a declaration that 
certain properties had escheated for want 
of heirs. The Attorney-General, finding 
it not very hopeful to prove want of heirs, 
desired to have it decided which of the 
defendants was entitled to succeed and 
ultimately the suit was converted into one 
for decision of title as between certain 
defendants. This was done by agreement 
and the plaint was accordinly amended. It 
was remarked as follows: 


“It is {true that there was a deviation from the 
cursus curtae, but Court had jurisdiction over the 
subject, and the assumption of the duty of another 
tribunal is not involved in the question. Departures 
from ordinary practice by consent are of every day 
occurrence ; but unless there is an attempt to give 
the Court a jurisdiction which it does not possess, 
or something occurs which is such a violent strain 
upon its procedure that it puts it entirely out of its 
course, so that a Court of Appeal cannot properly 
review the decision, such departures have never 

(4) 57 O 789; 127 Ind, Cas. 258; A I R 1929 Cal. 687: 
340 W N 213: Ind. Rul. (1930) Gal, 834, s 

(5) 27 0 W N 43n. 

(6) (1874) 5 P O 516; 30 L T 729; 22 W R 900. 

*Page of 57 O,—| Ed.) 





KARTIO CHANDRA V. BATA KBISHNAROY (OAL) 


215 


been held to deprive either of the parties of the right 
of appeal.” ` 


This view has been adopted in other 
cases, as for instance, in Sadasiva Pillai v. 
Ramlinga Pillai (7) at p. 233%. Dr. Pal 
has, therefore, rested his contention on this 
that the High Court at the time of making 
its order of August 20, 1928, had no longer 
seisin of the matter, M. A. No.361 of 1995 
having been disposed of on July 25, 1927. 
He has further pointed out that the security 
which was given in Sch. A to the com- 
promise petition was situated within the 
jurisdiction of the Alipore Court. We are 
unable to hold that this circumstance 
afforded a formidable obstacle to the High 
Court exercising its jurisdiction. Accord- 
ing to the ordinary procedure, the matter 
was still pending before the High Oourt 
on account of the application for leave to 
appeal. Therefore, practically it was the 
High Oourt which had seisin of the matter 
and nothing arising out of the application 
for leave to appealor out of the miscel- 
laneous appeal tothe High Court had been 
remitted back to the lower Court. That 
there were two separate Division Benches, 
one dealing with the miscellaneous appeals 
and the other dealing with applications for 
leave to appeal before His Majesty in 
Council, makes no difference so far the 
jurisdiction of the High Court is con- 
cerned. ` With regard to the properties 
mentioned in Seh. A, the decree-holders 
would have their remedy whether by suit 
or by execution in the Alipore Court and 
ultimately in the High Court. Dr. Pal has 
contended that so far as the matter of the 
security in Sch. Ais concerned, it would 
be outside the application for leave to 
appeal and, therefore, the operative part of 
the decree made by the High Court on 
February 20, 1928, was not related to the 
security. In Hemanta Kumari Devi v. 
Midnapore Zemindary Co., Ltd. (8) ib was 
held that the operative partof the decrees ° 
would bə properly confined to the actual 
subject-matter of the then existing litiga- 
tion. But whether matters included in a 
compromise are or are not outside the 
scope of the suit is a question which has 
to be decided with reference to the 
circumstances. Jt has been held that the 
mutual connection with the different parts 


17) 2 I A 219; 15 B L R 383; 24 W R193; 3 Sar. 519 
(0) 


(PO). 
8) 46 I A 240; 53 Ind, Cas. 534; AIR 1919 P O 793 
470485. 37M LJ 525,17 AL J iit; 24 O W N 177: 
(1920) M W N 68; 27 M LT 42; 11 L W 301; 31 O LJ 
298-22 Bom. L R 488 (P O). 
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of the reliefs granted by a consent decree is 
an important element of- consideration in 


each case in deciding whether any portion ' 


of the relief is within the scope of the suit. 
No hard and fest rule can be laid down, 
each case being governed by its own facts: 
Govinda Chandra Paul v. Dwarka ‘Nath 
Paul (9). It has also been pointed out that 
facts have gotto be looked at in order to 
decide whether matters had been introduced 
in the suit that do not relate to the suit, 
but where the terms fall within the con- 
sideration for the adjustment of the matter 
in dispute, whether they are the subject- 
matter of the suitor not, they have become 
related to the suit and can be embodied in 
the decree: Sashi Bhusan Shaw v. Hari 
Narayan Shaw (10). 

Mr, Chakravarty for the respondents has 
suggested that, according to the terms of 
the compromise the security mentioned in 
Sch. A was the consideration for the 
compromise and, therefore, it was not out- 
side the scope of the order which was made 
by the High Court on February 20, 1928, by 
which the application for leave to appeal 
was allowed to be withdrawn. In Gururao 
Narsingrao v. Ramchandra Srinivasrao (11) 
there was no difficulty, because there a final 
order for the admission of an appeal to His 
Majesty in Council had already been made 
by the High Court and thereafter a com- 
promise was sought to be made between 
the parties. Soit was held that the High 
Court had no power even by consent of the 
parties to supersede its first decree. Nor 
is this a case where there was an apparent 
want of jurisdiction as was contemplated 
in Amalabala Dasi v. Sarat Kumari Dasi 
(12). Mr. Ohakravarty has pointed out that 
the present objection asto want of jurisdic- 
tion on the part of the High Court was not 
raised at any previous stage either by the 
present appellant or by the judgment- 
debtor in the previous execution case. 
The question turns npon what was the inten- 
tion of the parties. Having regard to the 
terms of the petition of compromise, we 
are of opinion that it was the intention of 
the parties that the application for leave 
to appeal to His Majesty in Council should 
be withdrawn, that the decretal amount 
should be paid according to the procedure 
stated therein to suit the convenience of 

(9) 35 C 837; 12 O W N 849; 70 L 3492. 

10) 48 C 1059; 6 ; : A 
25.0 W N 300, ; 7 Ind. Cas, 705; A I R 1921 Oal. 202; 

£ 7 B 369; . Cas, 286; 

244; 35 Bom, DÈ ais, RBT Tai A I R1933 Bom. 
£93; 137 Ind, Caa. 375; 
380; Ind. Rul, (1932) Gal, OL ikine aaa 
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the parties; and that the consideration for 
all this compromise was thé. security which 
was mentioned inSch.A. It was further 
the intention of the parties that future 
default would be realized by execution 
and not by suit. There was also the fact 
which cannot be overlooked that the 
present appellant was himself a prominent - 
partaker in this compromise, though not in 
the capacity of an actual party asa judg- 
ment-debtor. 

The case in Sarada Prosad Ghosh v. 
Rokeya Khatun Bibi (13) takes a different 
view from Hridyamohan Sanyal vV.: 
Khagendranath Sanyal (4) without actually 
overruling it. It is however possible to dis- 
tinguish the two cases on the facts. In 
Sarada Prosad Ghosh v. Rokeya Khatun 
Bibi (13) there wasa decree made on July 
26, 1930, and adjustment on compromise on 
August 13, 1930, by which it was agreed 
that the amount would be payable by 
instalments and on default to be realized 
by execution. The last execution was 
filed at a period which was beyond three 
years from the compromise but within 
three years from the date of the original 
decree. The question was whether the 
parties could supersede the original decree 
by agreement. The learned Judges took 
the view that it was not necessary to decide 
that question, but they held that the parties 
could not extend limitation. Section 48, 
Civil Procedure Code however did not 
apply, because limitation was provided for 
either under the Bengal Tenancy Act or 
under Art, 182, Limitation Act. Lastly 


there is’a case in Gobardhan Das v. 
Dau Dayal (14). That case expressly 
dissented from Hridyamohan Sanyal 


v. Khegendranath Sanyal (4) and it was 
followed in Sarada Prosad Ghosh v. 
Rokeya Khatun Bibi (13). The facts how- 
ever are not quite the same. There was 
a decree made on February 10, 1915 and 
application for executicn on March 21,. 
1923. In accordance therewith a warrant 
was issued. There was a compromise on 
August 29, 1923 according to which 
the parties agreed to have payments 
made by instalments. Thereupon the Court 
made the following order: “Parties have 
come to a compromise. Warrant may be 
cancelled." That was all. On January 16, 
1928 the decree-holder applied for execu- 
tion. It was held that the application was 
ae 320 W N 1036; 164 Ind. Cas. 416; 9R O 


1 (2). 

(as 54 A 573; 138 Ind. Cas, 583;A I R1932 All, 
273; (1932) A L'J 365; L R 13 A 199 Rev; Ind, Rul 
(1932) All. 467; 16 R D293 (F B). 
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barred under s. 48, Civil Procedure Code. 
Sulaiman, O. J. pointed out (at p. 592*) that 
when the compromise was filed the Court’ 
ordered that the warrant might be cancel- 
led. So there was no question-of any sub- 
sequent order asunder s. 48 (1) (b). At 
p. 586* however Sulaiman, O. J. proceeds 
. to consider whether the original decree 
can be altogether superseded by a new 
arrangement and in that connection he 
differs from the view taken in Hridya- 
mohan Sanyal v. Khagendranath Sanyal 
(4). It seems to us that so far as the 
present case is concerned, the Allahabad 
case is distinguishable. Dr. Pal contends 
that in the present case the High Court 
did not make an order as to payment under 
s.- 48 (1) (b). But the order of February 20, 
1928 goes far beyond that in the Allah- 
abad case and, if read along with the 
petition of compromise, if must be taken 
to be an order directing payment of money 
in accordance with the terms of the peti- 
tion of compromise. Our conclusion, there- 
fore, is that the order of the High Court 
which was made on February 20, 1928 and 
which was included in the application for 
execution was in the nature of a subsequent 
order made by a competent Court under 
s. 48 (1) (b). We, therefore, think that in 
any case the parties had by their agree- 
ment substituted the decree as modified by 
the petition of compromise for the original 
decree and, having regard to all the cir- 
cumstances, it was competent for the decree- 
holders to apply for execution of the decree 
which was not barred, Therefore, limita: 
tion must run as from February 20, 1928 
and consequently it is within time. 

The next question is whether the decree- 
holders are entitled to the benefit of s. 7, 
Limitation Act, in view of the fact that 
one of them, namely Baidyanath was a 
minor until sometime in 1934. Having 
regard to our decision on the first point 
under s, 48, Civil Procedure Code, this 
question does not arise. Still as it has been 
argued here as also in the lower Court, we 
propose to deal with it. It has been pointed 
out to us that the judgment of this Court 
dated July 25, 1927: vide Ex. A, which 
is also reported in Jugal Kishori Debi v. 
Baidya Nath Roy (l), binds the present 
appellant to this extent that the respon- 
dent.Bato Krishna cannot be held to have 
been capable of giving discharge without 
the concurrence of the minors ¿within 
8. 7, Limitation Act. The only question 
now is whether limitation should run ac- 

*Pages of 54 A.—[Hd.] 
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cording to s. 48, Civil Procedure Code or 


whether the decree-holders respondents are 


entitled to an extended pariod under s. 7, 
Limitation Act. Our attention has been 
directed to certain cases decided by the 
different High Courts: Girija. Nath Roy v 
Patani Bibee (15), Akhoy Kumar Soor v. 
Bejoy Chand Mohatap (16), Moro Sadasiv 
v. Visaji Raghunath (17), Prem “Nath 
Tiwari v. Chatrapal Man Tiwari (18), Ram 
Krishna Vithal v. Ram Chadara Datta- 
traya (19) and Ramana Reddi v. Babu Reddi 
(20). All these cases agree in holding that 
s. 6, Limitation Act is expressly limited 
to cases where limitation is prescribed in 
Sch. I to the Act, and that where limita- 
tion is provided for in some Act outside the 
provisions of the Limitation Act, such 
special limitation’ is not affected by s. 6 
or s. 7. We do not consider that the two 
Calcutta cases referred to above encourage 
a different view. The case in Moro Sadasiv 
v. Visaji Raghunath (17) however proceeds 
further to hold that under the general 
principle of law a minor is entitled to an 
extension of the period. This has been 
expressly dissented from in the later cases 
in Madras and in Allahabad. The weight 
of judicial authority is thus in favour of the 
view that, ass. 48 specially provides for 
limitation, it is not governed by the provi- 
sions of s. Gors. 7, Limitation Act. Con- 
sequently the decree-holders are not entitled 
to that extended period. Having regard 
to our decision on the first point, we cone 
sider that the application for execution is 
not time-barred. The result is that this 
appeal must stand dismissed with costs 
hearing-fee being assessed at five gold 
mohurs. 
Patterson, J.—I agree. 


D. Appeal dismissed. 
(15) 17 O 263. 

(16) 29 0 813. 

(17) 16 B 536. 

(18) 37 A 638; 30 Ind. Cas, 521; A I R1915 Al. 349; 
13A LJ 826. 

(19) 54 B 776; 123 Ind, Cas. 428; A IR 1930 Bom, 
508; 32 Bom. T- R 1093. 

(205 37 M 186; 18 Ind. Cas. 586; A IR 1914 Mad, 
528; 24 ML J 98; 13 M LT 79; (1913) M W N 
114. 
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Criminal Revision No. 541-A of 1937 
July 30, 1937 
Moszg ty, J. 
Tue KING—ProsnouTor 
VETSUS . 
UNOOSE—Acousep 
Burma Court Manual, Para. 191—Hvidence only of 
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year of birth—Magistrate, if can fix date other than 
January l of that year--Burma Prevention of Crime 
(Young Offenders) At (III of 1930), ss. 18(e), 24 (b) 
(it) - Offender between age 15 and 16 years—If can be 
ordered to be detained in Training School for 4 years 
—Proper order in such cases, indicated. 

Under Para. 791, Burma Courts Manual, if there 
is evidence only of the year of birth, the birthday 
may be fixedas January 1. It is, therefore, at the 
option of the Court to fix a date other than 
January 1, 

Where an offender, ordered to be detainedin the 
Training School under s. 16 (©, Burma Prevention of 
Orime (Young Offenders) Act, for a period of 4 
years, is of age between 15 and 16 years, the order is 
illegal, since he will have passed his 19th birthday 
by the time the 4 years period of detention expires. 
In such cases the proper order is to detainhim in 
the Training School till he attains his 19th birthday. 
Emperor v. Nga Bala (1), relied on. 

Review of an order of the First Addi- 
tional Special Power Magistrate, Meiktila, 
dated March 2, 1937. 

Order.—In this case accused Unoose on 
his own plea was found guilty under s. 379, 
Indian Penal Code and was ordered to be 
detained in the Senior Training School at 
Thayetmyo fora period of 4 years under 
8. 16 (e), Prevention of Orime (Young Offen- 
ders) Act, 1930. His appeal was summarily 
dismissed by the Sessions Judge, Meiktila. 
The Magistrate definitely found the accused's 
age to be between 15 and 16 years and 
therefore, the accused had not yet attained 
the age of 16: vides. 2(b) of the afore- 
said Act. This finding was final under s. 14 
of the Act. However, the Magistrate failed 
to fix the approximate date of birth of the 
accused. In this connection his attention 
is invited to para. 791, Burma Oourts Manual. 
He has merely put down in the detention 
order the year of birth of accused as 1921 
and his finding that the year of birth of 
accused was 1921 must be taken to mean 
that the accused’s birthday was some time 
in 1921 after the date of judgment, 2. e. after 
March 2, Paragraph 791, Burma Courts 
Manual, says that if thereis evidence only 
of the year of birth, the birthday may be 
fixed as January 1. Itis, therefore, at the 
option of the Court to fix a date other than 
January 1. Since the Magistrate has fixed 


-the year of birth as 1921 and has also found 


the accused's age to be between 15 and 16, 
I fix the accused's date of birth as July 1, 
1921. 

The maximum period of detention in a 
Senior Training School that can be ordered 
under s, 24 (b) (ii) of the abovementioned 
Act is a period not extending beyond the 
age of 18, which according to the decision 
in Emperor v. Nga Bala (1) means up to 

(1) A I R 1936 Rang. 297; 163 Ind. Cas. 1008; 14 R 
327; 37 Or. L J 869; 9 R Rang. 55. 
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the’ 19th birthday. Since July 1, 1921 has 
been fixed as the accused’s date of birth, 
in -4 ‘years’ time his age will extend 
beyond 18 as he will have passed his 19th 
birthday and consequently the order direct- 
ing him to be detained for 4 years is illegal. 
I set aside the order of detention in the 
Senior Training School for a period of 
4 years and direct that the accused be 
detained in the Senior Training School at 
Thayetmyo under s. 16 (e) read with s. 24 
(b) (ii), Prevention of Crime (Young Offen- 
ders) Act, 1930 until he attains his 19th 
birthday, 2. e. until July 1, 1940. 


D. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1923 of 1929, 
74, 75, 163, 164and 172 to 174 of 1930, 219 
to 246 and 581 of 1935 
January 15, 1937 
VENKATASUBBA Rao AND VENKATARAMAN A 
Rao, J J ry 
AMBI (SESHAN PATTAR'S Son) 
AND ANOTHER—PETITIONERS 
versus 
KELAN (THANDAN KAVUKAL 
VEERAN'S Son) AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 64— 
Attachment of lands before judgment—Decree passed 
— Mortgage of lands—Ezecution by decree-holder— 
Rent for certain period attached—Decree-holder 
appointed Receiver to collect rent—Suit by mortgagee 
claiming rent of attached land—~Mortgage, if void 
under s. 64—Mortgagee, if entitled to rent against 
Recetwwer—Registration Act (XVI of 1908)—Pantition 
of joint Hindu family—Deed wnregistered—Ad- 
missibility to prove terms and severance of status— 
Hindu Law—Joint family—Partition—Morigage in 
favour of manager—Unregistered partition deed— 
Mortgage falling to lot of another member—Mortgage, 
af joint property—Suit on it by manager—Suit dis- 
missed—Any member, if can file appeal—~Member to 
whose lot the mortgage has fallen made defendant 
in suit—Such member, if can file appeal against dis- 
missal. 

Plaintif attached certain lands before judgment 
in suit. Subsequent to the decree the lands were 
mortgaged. Afterwards the decree-holder in execu- 
tion of his decree attached the rents of those lands 
for a certain period, he himself being appointed 
Receiver to collect them. The mortgagee brought a 
suit claiming rents of the lands. The Receiver 
decree-holder contended that under s, 64, Civil Pro- 
eedure Code, the mortgage being void he and not 
the mortgagee was entitled to the rents: 

Held, that the claim of the decree-holder Receiver 
arose under the second and not the first attachment, 
and the decree-holder was appointed Receiver under 
the second attachment. The transfer in favour of 
mortgagee was antecedent to the second attachment 
under which the Receiver claimed rents. The mort- 
gage, therefore, was not void under s. 64. Gon- 
sequently the contention of the Receiver could not 
prevail and the mortgages was entitled to the rentg 
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ag against the Receiver. Mina Kumari 
Bijoy Singh Dudhuria (1), relied on. i 

Partition arrangement reduced to writing but not 
registered is inadmissible for proving the terms of 
the partition though affording evidence of a division 
of status. 

Where the mortgage executéd in favour of the 
manager of a joint Hindu family falls ona parti- 
tion to a lot of another member of the family and 
the partition deed being unregistered is inadmis- 
sible in evidence, the efiect is that to all intents and 
purposes the mortgage remains the property of the 
joint family. Where in such a case the manager 
himself institutes the suit on the mortgage and the 
suit is dismiesed, any member of the family can 
appeal against the order. He has an independent 
right of appeal. Any member, though not a party 
to the suit can file an appeal with the permission 
of the Court, ifthe manager fails to do it. Where, 
however, the member to whose lot the mortgage 
falls is impleaded asa defendant, such member has 
much more the right of appeal against the dismissal 
negativing his right toa decreeon the mortgage. 


O. Rev. Pets. from the decree of the Dis- 

ma Munsif, Palghat, dated April 11, 
1929. ; 
Messrs. T. 9. Anantharaman, A. Rama- 
murti, C. S. Swaminathan, K. Kuttikrishna 
Menon andC, K. Viswanatha Iyer, for the 
Petitioners. 

Messrs. P. Govinda Menon O. Vasudeva 
Mannadiar, D. A. Krishna Variar and C, 
V. Mahadeva Iyer, for the Respondents. 

Venkatasubba Rao, J.—These are two 
batches of civil revision petitions and 
although they both arise out of similar 
claims, the contentions that have been put 
forward and, therefore, require to be consi- 
dered are different. For a proper apprecia= 
tion of the points raised it will be necessary 
atthe outset to set out the relevant dates: 
(i) On November 11, 1927, Kunjunni Nair 
(the respondent) in the suit filed by him 
against one Ramaswami Pattar (O. S. No. 
45 of 1927), attached the land in question 
before judgment. (it) On December 8, 1927 
a decree was made in that suit and we un- 
derstand (although this is of no conse- 
quence) that in it was specifically mentioned 
that the attachment before judgment was 
confirmed. (tit) On June 24, 1928, the suit 
land attached as mentioned above, was 
mortgaged to Ambi alias Subramania 
Pattar (the petitioner before us) who on 
the strength of his mortgage, filed most of 
the suits in the Courts below claiming rent. 
(wv) On September 12, 1928, Kunjunni Nair 
the decree-holder in O.S. No, 45 of 1927, 
attached the rent due in respect of the suit 
land for a portion ofthe year 1104 (1928 
A.D.) payable in the month ot Kanni. As 
will be observed what was attached before 
judgment was the land itself the attach- 
ment now effected was of the rents due for 
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a period. (v) On November 1 , 1928, Kun- 
junni Nair, the decree-holder was appointed 
Receiver in execution for the purpose of 
collecting the rents attached. 

In the first batch of petitions (Nos. 1923- 
29, 74-30, 75-30, 163-30, 164-30 and 172 to 
174 of 1930) the question raised is which of 
the two persons hasavalid right to the 
rents claimed—Ambi, the mortgagee, or 
Kunjunni Nair, the decree-holder-Rezeiver ?~ 
As will appear presently, in the second 
batch of casesthe mortgage in favour of 
Ambi was impugned as fraudulent but that 
contention does not seem to have been 
raised in the lower Court in the present 
batch. 

The only question, therefore, that arises 
for decision in the first batch of petitions, 
as already stated is, which of the two rival 
claimants is entitled to the rents? It was 
argued by Mr. Govinda Menon for the 
respondent that the mortgage in favour of 
Ambi, effected’ as it was during the subsist- 
ence of and contrary to his attachment would 
be void, If this contention were right, 
Ambi's claim to rent would fail. But the 
learned Counsel’s argument ignores as Mr. 
Seetharama Rao rightly points out, the 
effect of the cardinal words ins. 64, Civil 
Procedure Code which make it perfectly 
clear that any private alienation pending 
an attachment is to be void only ‘as against 
all claims enforceable under the attach- 
ment”. The question shortly, therefore, is: 
does the claim put forward on behalf of the 
Receiver answer this decription ? The trans- 
ferin favourof Ambi was made, as the 
dates show subsequent to the first attach- 
ment, but what we have to decide is whe- 
ther the claim now made by the respondent 
is one arising under that attachment, for 
the effect of the section is not that a private 
transfer is absolutely void but void only as 
against the claims enforceable under the 
attachment. If, therefore, the respondent’s , 
claim can in law be regarded as one made 
under the first attachment it must take 
precedence of the mortgagee’s right. 

But the claim torent which the respon- 
dent puts forward, arises not in virtue of 
the first attachment but of the second. It 
is perfectly true that the decree-holder 
could have taken further proceedings with- 
out effecting a second attachment, but 
what in actual fact happened was thatthe 
rents as distinguished from the property 
were attached and they were the subject» 
matter of the second attachment and it was 
in furtherance of the last-mentioned ate 
tachment that the Receiver was appointed, 
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The private transfer 
was on a date previous to the second ate 
tachment and could not be affected by any 
claim arising underit. Going back to the 
first attachment effected of the land, grant- 
ing that this was followed up by further 
proceedings, would the purchaser at an ex- 
ecution sale or for that matter a Receiver 
that might be appointed in execution be 
entitled to the rents? It cannot admit of 
doubt that such a person can have no claim 
tothe rents during the intervening period, 
i. e., between the date of the attachment of 
the land and the Court-sale or the appoint- 
ment of the Receiver, as the case may be: 

In short thé claim of the respondent is 
one arising under the second and not the 
firat attachment, and the transfer in favour 
of Ambi, though subsequent to the latter, 
was antecedent to the former and it follows 
from this that the respondent’s contention 
cannot prevail. Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (D), is an instructive case. 
There were two decrees and there was an 
attachment under each of them. The pri- 
vate transfer in favour of the appellant 
was made five years after the attachment 
(A) but one day before the attachment (B) 
and it was at the sale held in pursuance 
of the attachment (B) that the respondent 
purchased the property. Held, that the 
earlier attachment, whether it was sub- 
sisting or not, did not give the respondent 
any right to the property as against the 
appellant. Referring tos. 276 of the Code 
of 1882, corresponding to the present s. 64, 
their Lordships observe : 

“That section provides that when an attachment 
has been made as there described, any private aliena- 
tion of the property attached during the continuance 
of the attachment shall be void against all claims en- 
foreable under the attachment. Ha hypothesi, the 

alienation to the plaintiff was not during the continu- 

ance of the attachment in Execution Oase No. 16 of 
1907, or, in other words, the attachment under which 
the execution sale to the decree-holder was made. 
Therefore it cannot be avoided by that attach- 
ment.” 

In the result, the following Civil Revision 
petitions (Nos. 1923-29, 74-30 and 172 to 
174-30) are allowed, but we make no order 
as to costs here or in the Oourt below, in 
each case there will be a decree for the 
amount claimed. O R Ps Nos. 163 and 164 
of 1930 of this batch have been settled 
and withdrawn. Dismissed. No. costs. O R P 
No. 75 of 1930: In this, the Receiver is: the 
petitioner and not Ambi, From what we 

(1) 44 I A 72; 40 Ind. Oas. 242;4 I R1916p O 
238; 44 O 662; 1P LW 425; 5LW 711; 32M y, J 
425; 21 O W N 585; 21M LT 344; 15 ALJ 382. 95 
eo a 508;.19 Bom. L R 424; (1917)i{M WN’ 473 
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have said, it follows that this petition also ` 
should stand dismissed. There will be no 

order as to costs either here or in the Court 

below. 

We now turn tothe second batch (C. R. 
Ps. Nos. 219 of 1935 to 246 of 1935 and 581 
of 1935). Here, as already observed, the. 
mortgage in favour of Ambi alias Subra- 
mania Pattar was impeached, but the 
lower Appellate Court has found, differing 
from the Court of first instance, that the 
transaction is valid and wesee no reason for: 
disturbing that finding of fact. 

But the question that has been argued 
arises in somewhat curious circumstances. 
Ambi, on the date of the mortgage in ques- 
tion, was the manager of a joint Hindu 
family, consisting of himself and his bro- 
thers Narayana Pattar and Rama Pattar. 
Subsequently there was a partition and it 
was to Rama Pattar that the debt evidenced 
by the mortgage was allotted. The parti- 
tion arrangement was in writing, which 
however was not registered. Under the 
decisions, such a writing, though affording 
evidence of a division in status, is inad- 
missible for proving the terms of the par- 
tition. Ambi, realising this, filed suits for 
rents in his own name, impleading, how-- 
ever (quite unnecessarily) Rama Pattar as 
defendant. The first Court, holding, as 
already stated, that the mortgage in his 
favour was fraudulent, dismissed his suits. 

The learned District Judge on appeal, 
though he reversed the first Court’s find- 
ing of fact, still confirmed its judgment, 
It happened in this way. The appeals 
before him were filed not by Ambi, the 
unsuccessful plaintiff, but by Rama Pattar 
who, as already stated, was impleaded as 
defendant. The learned Judge held that. 
the appeals filed by him were incompetent: 
and dismissed them for that reason, thus 
upholding, though on a different ground, 
the first Court’s judgment. The short 
question is, were the appeals filed by Rama 
Pattar incompetent? The partition ar- 
rangement not having been registered, the 
suits, it must be held, were properly: 
instituted in the name of Ambi. He was 
not only the manager of the family but 
the person in whose name the mortgage 
was taken. So he rightly instituted the 
suits as plaintiff; but should the Oourt 
hold that the writing was admissible, the 
right would vest in Rama Pattar, in whose 
favour alone a decree could be passed. 
Therefore it is not surprising that Ambi 
claimed that a decree either in his favour 
or in favour of Rama Pattar, in the alter-- 
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native, should be passed. But, whether 
the procedure was right or wrong, he was 
there on the record as a party and the 
judgment dismissing the suits negatived 
his right. 3 

We fail to see why in these circum- 
stances he should not have an independent 
right of appeal. Ambi, who had nothing 
to lose by the adverse judgment, was con- 
tent to leave the matter there. But does 
that prevent any member of the family, 
whose interest is imperilled, from filing an 
appeal? To all intents and purposes, the 
mortgage still remained the property of 
the joint family; that is the effect of the 
Partition arrangement being inadmissible 
in evidence. Ifthis be so, it ought to be 
open to any member of the joint family to 
challenge the judgment negativing its 
right. Rama Pattar was one such mem- 
ber and even had ‘he not been on the 
record, it would have been open to him, 
with the Court’s leave, to file an appeal. 
But, owing to what must now be regarded 
as an accident, he was on the record as a 
party and that, if at all, should be an 
additional ground for holding that the 
appeal was competent. 

The lower Oourt observes that had 
Rama Pattar applied to it to be trans- 
posed as plaintiff, his application would 
have been barred by limitation. This 
question does not really arise, but we must 
point out that the learned Judge’s view is 
wrong. The general rule enacted ins. 22, 
Limitation Act, as to the effect of substi- 
tuting or adding a new party is subject to 
-eartain exceptions mentioned in cl. (2). of 
that provision, one of them being that 
‘the rule of limitation enacted in the main 
part does nob apply where there has been 
a transposition of the parties already on the 
record. In the result, except as regards the 
petition to be mentioned, all the other 
petitions are allowed; in each case the 
plaintiff will have a decree for the amount 
claimed. There will be no order as to 
costs either here or in the Courts below. As 
to O. R. P. No. 581 of 1985, it is dismissed 
but without costs, 

We have now to make orders in respect 
of certain matters which are common to 
both sets of civil revision petitions. The 
‘need for those orders has thus arisen. In 
the first place, the tenants have not been 
represented in this Court. Secondly, while 
general questions have been argued, the 
Counsel have not been in a position to 
-deal with such facts as are peculiar to each 
case. The following order is made by. cone 
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.sent: 1. Mr, Govinda Menon believes that 


in some cases to which Ambi or his brother 
has been a party, the ciaim of bis client 
has been affirmed to rents due from some 
tenants. If any such judgments aye pro- 
duced in three weeks from to-day, the 
decrees in the concerned cases will be 
vacated: otherwise they will stand. 2. If 
in any one of the cases before us the ten- 
ants have pleaded that rents had previous 
tothe suits been paid to the respondent, 


‘to that extent there will be no decrees 


against the tenants and this will be taken 
note of by the offices when drafting the 
decrees. 3. If the respondent, in pursuance 
of the lower Cuurt’s decrees, has before this 
date been paid by any of the tenants any 
rents, the petitioner or his brother will 
not be entitled to have restitution of those 
rents. It is stated that wherever there 
has been such receipt of rents, it has been 
under orders of Court. 


N-D Order accordingly, 


CALCUTTA HIGH COURT 
Civil Rule No. 376 of 1937 
May 5, 1937 - 
M. O. Guos, J. 

BENI MADHAB SIKDAR AND ANOTHER 

— DEFENDAN TS—PETITIONERS 
versus 
SARAT OHANDRA JANA— PLATNTIRE 
— OPPOSITE Party 

Co-operative Societies Act (VI of 1912), s, 42 (6)— 
Party denying that he is member of Society—Civil 
Court, tf can determine tt — Civil Procedure Code 
(ActV of 1908), s. 20 — Liquidator of Society at 
Midnapur sending letter of demand Rs. 1,875 on 
member at Alipore or threatening certificate of equal 
vaiue—Member claiming that he had ceased to be mem- 
ber—Suit by him at Alipore Court claiming that he was 
not liable to Society and counter claiming Rs. 300— 
Threatened demand valued at Rs, 50 only—Cause of 
action, where arises — Alipore Court, if has jurisdic- 
tion—Plaintiff, if can value threatened certificate in 
the manner done. : 

By s. 42 (6), Co-operative Societies Act, the liquida- 
tor is entitled to determine the contribution to be 
made by the members and past members of the 
Society. Butif a party denies that he isa member, 
he is entitled to have that decision determined by 
the Court. Mukand Lalv. Malhotra Bank Hafizabad 
(1) and Vaikunta: Bhat v. K. Sarvothama Rao (2), 
referred to. 

A ‘cause of action’ consists of the entire set of facts 
which give riss tothe claim. It includes everything 
which, if not proved, gives the defendant anim- 
mediate right to judgment. It includes every fact 
whichis material tobe proved to entitle the plain- 
tif to succeed. , 

A liquidator of a Co-operative Society at Midnapur 
sent aregistered letter to a member of the Society 
residing at Alipore demanding Rs. 1,875 due to the 
Society and threatened a certificate in the alternative. 
The member filed a suit in Alipore claiming that he 
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had long ceased-to be amember and was not liable for 
any debt, He made a counter claim of Rs. 300 as due 
to him from the Society and valued the threatened 
certificate of Rs, 1,875 as worthonly Rs. 50 for pur- 
poses of jurisdiction. The Alipore Court held that 
ithad jurisdiction to entertain the suit, since accord- 

. ing to it the cause of action arose within its jurisdic- 
tion ; 

Held, that the plaintiff in order to succeed in the 
suit had only to show that the assessment made upon 
him by the liquidator was wrong. As soon as he 
had proved it, he would be entitled tosucceed. Tt 
“was not necessary for him to prove that he received 
a registered letter of demand from the liquidator. 
Therefore the Court below committed an error of law 
in holding that there was a territorial jurisdiction of 
Alipore in this suit. 

Held, further, that though the value of action was 
the value to the plaintiff and though themere demand 
or acertificate oreven a decreefor Rs. 1,875 would 
not be equaltoa cash sum of Rs. 1,875 the plaintif 

> could not value the threatened certificate to be worth 
only Rs. 50to him. Narayanganj Central Co-opera- 
tive Sale and Supply Society, Ltd. v Mafizuddin 
Ahmad (5), referred to. 


O. R. made by the First Court, Munsif, 

Alipore, dated March 1, 1937. 
` Mesers. Sen Gupta and Biswanath Mallik, 
for the Petitioners. 

Dr. Basak, Messrs. Apurba Charan Mu- 
kherjee, Saroj Kumar Maity, Surajit Chandra 
Lahiri and Hiran Kumar Roy, for the 
Opposite Party. 


Order.—Thia is a petition by the defend- 
ants from a preliminary decision ina suit 
instituted at Alipore Munif’s Oourt. 
Defendant No. 1 is the liquidator of a 
Co-perative Society at Biruliain Tamluk 
Sub-Division of Midnapore. That Society 
was liquidated by an order of September 
12, 1931, and defendant No. 1, an officer 
of Co-operative Oredit Societies, was ap- 
pointed liquidator, In the course of his 
duties as such liquidator, defendant No. 1 
assessed the plaintifi-opposite party at 

- Rs. 1,875 as debt due by him and called 
upon him to pay the amount. A registered 
letter demanding the money and threaten- 
sing a certificate in the alternative was sent 
to the plaintiff who resides withia the 
jurisdiction of Alipore. Thereafter the 
„plaintiff instituted a suit at Alipore Munsit's 
“Court claiming that he had indeed once 
‘been a member of the Birulia Society but 
he had long ago ceased to be a member and 
he was not liable for any debt to the 
Society. He further made a claim of 
Rs. 300 as due to him from the said Society. 
The suit was valued at Rs. 350 only. The 
defendant raised preliminary issues to the 
effect: (t) that the Court had no jurisdic- 
tion to try the suit having regard to the 
provisions of s. 42 (6), Co-operative Societies 
Act; (2) that the suit ought to have been 
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instituted at Tamluk or Midnapore and the 
Court at Alipore had no territorial jurisdic- 
tion to try the suit and (3) that the suit 
was under- valued, that on a proper valua- 
tion, the value would be Rs. 2,175 and the 
Munif’s Court had no jurisdiction to try the 
suit. Onall the three points the decision 
of the Munsif was in favour of the plaint- 
iff. 
Upon hearing the learned Advocates on 
both sides, and having regard to the deci- 
sions in Mukand Lal v. Malhotra Bank. 
Hafizabad (1) and Vaikunta Bhat v. K. 


Sarvothama Rao (2), it is clear that 
s. 42 (6), Co-operative Societies ‘Act, 
does not bar the present suit. By 


that section the liquidator is entitled to 
determine the contribution to be made by 
the members and past members of the 
Society. But ifa party denies that he isa 
member, he is entitled to have that decision 
determined by the Court. The plaintiff's 
case here is that although he was a past 
member, he terminated his membership by 
a notice long before the liquidation and he 
is, therefore, not liable to any amount to the . 
Society. The Court has jurisdiction to try 
the suit. 

On the question of the territorial jurisdic- 
tion, the factis that the plaintiff who is a 
learned Advocate of the High Oourt with a 
well-established practice resides at Rash 
Behari Avenue in Oalcutta within the 
jurisdiction of the Alipore Court and he 
received a registered letter there on 
March 18, 1936, and the Court has found. 
that the demand contained in the letter 
from the liquidator gave rise to the cause 
of action in the suit. The cases in 
Engineering Supplies, Ltd. v. Dhandhania 
& Co. 3) and Parameswara Pattar v. 
Viyathan Mahadevi, 72 Ind. Cas. 982 (4) 
were quoted to show the definition of a 
‘cause of action’. It consists of the entire 
set of facts which gave rise to the claim. 
It includes everything which, if not proved, 
gives the defendant an immediate right to 
judgment. It includes every fact which is 
material to be proved to entitle the plaintiff 
to succeed. It is urged for the petitioner 
that the plaintiff in order to succeed in the 
suit has only to show that the assessment 


(1) 14 Lah. 703; 144 Ind. Oas 264; A I R 1933 Lah. 
442; 34 P LR 717; Ind. Rul, (1933) Lah. 427. 

<2) 59 M 895; 170 Ind. Cas. 312; A IR 1936 Mad. 
ea LJ 604; 43 L W 730; (1936) M W N 470; 10 


(3) 58 O 539; 134 Ind. Oas, 65; A I R1931 Oal. 659; 
Ind. Rul. (1931) Cal. 769. 

(4) 72 Ind, Cas. 982; A I R 1923 Mad. 272; (1922) M 
WN 841, 4 
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made upon him by the liquidator is wrong, 


As soon as he has proved it, he will be. 


entitled to succeed. It is not necessary for 
him to prove that he received a registered 
letter of demand from the liquidator. Iam, 
therefore, of opinion that the Court below 
committed an error of law in holding that 
there was a territorial jurisdiction of Alipore 
in this suit. The suit should be laid at 
Tamluk. 

The third question is as to the pecuniary 


- jurisdiction. The plaintiff was threatened 


with a demand of Rs. 1,875 and he made a 
counter claim of Rs. 300. The question is 
what is the measure of the relief which he 
claims against the demand of a threatened 
certilicate of Rs. 1,875. Ithas been urged 
thata mere demand or a certificate or 
even a decree for Rs. 1,875 would not be 
equal to a cash sum of Rs. 1,875. As 
stated in the Full Bench case Narayanganj 
Central Co-operative Sale and Supply 
Society, Ltd. v. Mafizuddin Ahmed (5) the 
value of an action is the value to the plaint- 
iff, the value of the property might be 
Rs. 1,000 only while the execution debt was 
Rs. 10,000. It is only if the execution debt 
is less than the value of the property that 
its amount affects the value of the suit. It 
is clear that a prosperous Advocate of the 
High Court cannot claim a threatened 
certificate of Rs. 1,875 to be worth only 
Rs. 50 to him. In my opinion, the subjecte 
matter of the suit has been wrongly valued 
and, taken together with the counter- 
demand of Rs, 300, the value of the suit 
ought to be raised to Rs. 1,000. 

- The result is that the Rule is allowed in 
The suit will be valued at Rs. 1,000, 
paid accordingly and the suit 
will be transferred tothe proper Court at 
Tamluk in Midnapore Sub«Division. 
Having regard to all the circumstances, 
the parties will bear their own costs in this 
Court. It is further ordered by consent of 
both parties that all the proceedings of the 
Alipore Court up to February 24, 1937, will 
stand good andthe hearing of the suit at 
Tamluk will proceed from the stage reached 
at the Alipore Court. 


D. Rule allowed. 
(5) 38 OC W N 589; 149 Ind. Cas. 3; A IR1934 Cal, 


448; 61 O 796; 59 O L J 233; 6 RC 533. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 423 of 1937 
May 20, 1938 
Mire AHMAD, J. 
SAIHNGAL Bsorages—Darenpant— 
PRTITIONER 


versus 
Messrs., JAI RAM JOGATRI LAL— 
PLAINTIFF AND ANOTHER— DEFEANDANT 
RESPONDENTS 

Deeree—Setting aside of —Ex parte decree—Appli- 
cant unable to attend Court in time due to break- 
down of lorry—Held, ex parte decree should be set 
a the Court is satisfied that the man did try 
to get there and that he would have got there in 
time but for the intervention of an inevitable acei- 
dent for which he was in no way responsible, it 
is the duty of the Court to eet aside the judgment 
mulcting in proper cases the delinquent man in 
costs, It should never be the intention of the Court 
that a man should be deprived of a hearing unless 
there has been something equivalent to misconduct 
or gross negligence on his part or something which 
cannot be put rightsc far as the other side is 
concerned, by making the man to blame, pay for it. 

Wherea person was prevented from arriving in 
time by a breakdown of the lorry by which he 
was coming and it was, therefore, not due to his 
fault that he could not appear in the case: 

Held, that he had made out a case for setting 
aside the ex parte decree passed against him. Arjan 
Singh v. Bachan Singh (1), and Arunachala Aiyar 
v, Subbaramiah (2), relied on. 

O. Rev. from an order of the Judge, 
Small Cause Court, Nowshera, dated Octo- 
ber 27, 1937. 

Mr. Krishan Chandra, for the Petitioner, 

Pandit Mool Chand, for the Respondents. 

Order.—Messrs. Jairam Jugatri Mal of 
Nowshera brought a suit for Rs. 149-3-0 
against H. R. Sugar Factory Ltd, Bareilly 
and Saihgal Brothers of Jullundur City. It 
may be noted that Saihgal Brothers are 
the agents of H, R. Sugar Factory Ltd. 
The case was fixed for August 18, 1937, 
for hearing in the Court of the Sub-Judge,. 
Nowshera. The agent of Saihgal Brothers 
who lived at Peshawar could not reach in’ 
time and consequently an ex parte decree 
was passed. On the morning of August 
19, 1937, the agent of the defendants Saih- 
gal Brothers presented an application to 
the Court for setting aside the ex parte 
decree. He urged that he was prevented 
from. arriving in time by a break down of 
the lorry by which he was coming and that 
it was, therefore, not due to his fault that 
he could not appearin the case. He pro- 
duced Bahadur Khan the driver of the 
lorry, Mathra Das a co-passenger and a 
petition-writer as his witnesses. The first 
two deposed to the break down of the lorry 
and the third said that the plaintiff had 
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asked him at about 3 o'clock on that day fo 
write a petition for setting aside the ex 
parte decree. The agent himself also went 
into the witness-box to speak to the cor- 
rectness of his allegations. The learned 
trial Judge pointed out that the agent gave 
the time of his arrival as about 10-30 or 11 
A. M; and that the petition writer said that 
the agent went to him atabout3p.mu. He 
held that this discrepancy wae sufficient to 
put the agent out of Gourt, He, therefore, 
dismissed his application. 

E TA Brothers have come up on revi- 
sion to this Court. In my opinion the ground 
gi on for rejecting the petition is not suthi- 
cient. Ample evidence was produced to show 
that there was a breakdown on the way, It is 
just possible that the agent may have ar- 
rived at about 11 a.m, and yet may have 
gone tothe potition-writer later, He must 
have taken some time in finding out as to 
what had happenedand in deciding as to 
what plans he should adopt for the future, 
In a case reported in Arjan Singh v. Bachan 
Singh (1), the fact thata puncture on the 
way had madea party late was considered 
to be sufficient cause for setting aside un 
ex. parte decree. A Division Bench of the 
Madras High Court has in Arunachala 
Aiyar v. Subbaramiah (2), laid down the 
general principles applicable to such cases. 
The head-note may usefully be reproduced 


here. It runs thus: 

“On an application to set aside ex parte decree, 
the question to be considered by the Court is not 
whether by some human possibility being wise 
after the event, he could not have got there in 


` 


fore, ‘accept this petition for revision. The 
application of the agent of Saihgal Brothers 
fcr setting aside the ex parte decree is - 
accepted andthe caseis remanded to the 
lower Oourt for decision on merits. Costs to 
follow the event, Pleader’s fee Rs, 10. 

D Petition allowed. 


_ RANGOON HIGH COURT 
Oriminal Revision No. 455-A of 1937 
August 11, 1937 

MoseLY, J. | 
Tax KING—Prosgovtor 
veTsUs 

BA KYWAY AND ANoTHER—RasPon DENTS 

Criminal Procedure Code (Act V of 1898), 387395 

> (1), 562—Sentence of whipping found inexecutable due 
to bad health of accused — Magistrate, if can take 
band under s. 562—His duty in such cases. 

The accused was sentenced to 25 lashes under s, 379, 
Penal Code, and as it was reported that owing to an 
enlarged spleen the sentence of whipping could not be 
executed, the Magistrate directed him to enter into 
a bond under gs, 562, Oriminal Procedure Coda, fo’ 
one year : 3 

Held, that this order was clearly beyond the Magis-. 
trate’s powers. Section 395 (1), Criminal Procedure 
Code, in such a case allows the Court to remit -the, 
sentence altogether or to sentence the offender in. 
lieu of whipping to imprisonment or fine. ? i 

_C. R. from an order of the First Addi- 
tional Magistrate, Kungyangone, dated . 
April 3, 1937. eae 

Mr. E. W. Lambert, for the Crown. ” 

Order.—The respondent, aged 25, was . 
found guilty of theft of a boat worth Rs. 10, | 
he was sentenced to 25 lashes under s, 379, 

< Indian Penal Ocde, and asit was reported - 
that owing to an enlarged spleen the sen- 


time or whethera man,whostudied his Railway *tence of whipping could not be executed, 


guide a little better wonld not have got in another 
train or taken another route, but whether the man 
honestly intended to be in Court and did his best, 
though in his own stupid way tc get there in time; 
and once the Gourt is satisfied that the man did try 
to get there and that ho would have got there in 
time but for the intervention of an inevitable ac 


: cident for which he was in no way responsible, it 
isthe duty of the Court to set aside the judgment 


mulcting in proper cascs the delinquent man in 
costs. It should never bethe intention of the Court 
that aman should be deprived of a hearing unless 
there has been somcthing equivalent to misconduct 
or gross negligence on his part or sumething which 
cannot be put. right sofar asthe other side is csn- 
cerned by making the man to blame, pay for it,” 

L concur with the views of the Judges of 
the Lahore and Madras High Courts and 
‘applying the principles laid down in the 
rulings quoted above tothis case I hold 
that the agent has made out a ease for 
setting aside the ex parte decree. I, thero. 

(D) AIR 1934 Lah, 416; 150 Ind. Cas. 735; 36 P L 


R 55; 7 R L 19. 

(2) AIR 1923 Mad. 63; 68 Ind: Cas. 971; 46 Mad. 
60;43 ML J 632; (1922) MW N 600; 31M L T 257; 
16 L W 583, De WAN 


the Magistrate directed him to enter, into 
a bond unders. 562, Criminal Procedur 
Code, for one year. The bond was execu 
ted. ‘This order was clearly beyond thé 
Magistrate’s powers. Section 395 (1), Crimi- 
nal Procedure Code, in such a case allows 
ine Couri tu remit tae sentence altogether 
or to sentence the offender in lieu of whip- 
Ping to imprisonment or fine. The reason 
why a Courtis not empowered to release 
an offender on his entering into a bond for 
good behaviour in lieu of whipping. is- 
obvionsly thatif such a sentence was suit- 
able, it should be imposed in thë` frst 
instance. The order to execute the bond- 
must beset aside in revision. The crithe 
was committed in December 1936: judg- 
ment was passed in April 1937 and I do 
nog propose to substitute imprisonment at’! 
this late stage. Tne sentence, therefore, 
will be remitted under s. 395, Oriminal 
Procedure Code, and the-bond cancelled. 
D. -' Sentence remitted, 
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_ LAHORE HIGH COURT 
Criminal Revision No. 1453 of 1937 
December 16, 1937 
BLAOKER, J. 

PEAREY LAL—Oonviot—Psritionge 
versus 
EMPEROR—Responpent 

Criminal Procedure Code (Act V of 1898), s. 510— 
Chemical Examiner's certificate—Paper on record in 
someone's handwriting showing that certain packets 
contained cocaine, if legal evidence. e 

Where all that is on the record of a case is a 
little serap of paper on which it is written in 
somebody's handwriting that the Ohemical Examiner's 
report shows that the packets in question contained 
cccaine, itis not legal evidence and cannot be a 
substitute for the original certificate or at least for 
a copy of it certified by the Magistrate as being a 
true copy. The provisions relating to the produc- 
tion ofa report by the chemical examiner in place 

, of the Chemical Examiner's own personal appearance 
-in QOourt are special provisions of the Oriminal 
` Procedure Code, and must be strictly adhered to. 

* Mr. Puran Chand, for the Petitioner. 

Mr. Muhammad Monir, Assistant Advocate- 
General, for the Crown. 

Order.—The procedure in this case with 
regard tothe recovery of the cocaine and 
‘the production of the necessary certificate 
fromthe Chemical Examiner has been so 
lax that it is impossible to uphold the con- 
viction. In the first place, the head con- 
stable should have taken great care to see 
that there was no possibility of the packets 


recovered from Mumtaz being mixed up. 


with the packets recovered from the present 
petitioner. Instead of doing so, he merely 
gave all the packets to a chaukidur who 
appears from the record of his cross exami- 
. nation to be a person whose evidence in 
*such -a case would at the very least be 
suspicious and he does not appear to have 
‘gealed the packets up until he reached the 
thana. There is very little guarantee in 
these circumstances that the person to whom 
he entrusted the packets which were 
recovered in the two searches did not get 
them mixed up or even substitute fresh 
packets for one or more of them. This 
by itself might not have been a fatal objec- 
tion in tue present case asif allthe packets 
recovered in tue searches contained cocaine 
ipso-facto the packets recovered from the 
present petitioner must have contained it. 
But, on looking through the record of the 
case, I find in it no certificate from the 
Chemical Examiner to the effect that the 
packets in this case contained cocaine. 
Presumably inthe other case or in some 
other cases there must have been some 
such certificate which the learned Magis- 
trate may or-may not have seen. He has 
not said so unambiguously in his judgment. 
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He has merely said that the result of the 
Chemical Examiner’s analysis shows that 
these packets contained cocaine. All that 
is onthe record of this case is a little 
scrap of paper on which it is written in 
somebody's handwriting that the Chemical 
Examiner's report shows that these packets 
contained cocaine. This is not legal evi- 
dence and cannot bea substitute for the 
original’ certificate or at least for a copy of 
it certified by the Magistrate as being 
a true copy. The provisions relating to the 
production of a report by the Chemical 
Examiner in place of the Chemical Exami- 
ners own personal appearance in Court 
are special provisions of the Code and must 
“be strictly adhered to. As the case stands 
at present, there is no legal evidence 
on the record which will show that the 
packets recovered from the present peti- 
tioner actually contained cocaine. I, there- 
fore, accept the petition and acquit the 
Petitioner. 


D. Petition accepted. 


meme 


MADRAS HIGH COURT 
Second Civil Appeal No. 202 of 1933 
March 15, 1937 
Lakxsamana Rao, J. 
PAZHANGETTLE UNNIKANNA MENON— 
APPELLANT 
versus 
KARIMKULANGARA Tarwad Karnavan 
LAKSHMI VAYANKARA AMMA’S son 
KESAVAN UNNI NAIR AND otuzes-- 
RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), ss. 13, 76—One of trustees without consent of 
others nor by majority granting melkanom ~~ Mol- 
kanom held invalid—Board cannot authorize it. 

A melkanom granted by one of the trustees of a 
temple without the consent of the other trustees or 
when it is not anact of the majority, is invalid under 
the general law. Neither s. 76 nor s. 18, Madras 
Hindu Religious Endowments Act, empowers the 
Endowments Board to authorize an alienation of 
temple property by persons not competent under the 
general law to deal with it. Kumban v. Moortht(1) 
and Rumaswami Poojari y. Madras Hindu Religious 
Endowments Board 12), relied on. 


S. O. A. against a decree of the Sub- 
Judge, Palgaat,in A. S. Nos. 44 and 45 of 
1932. 

Mr, C. Unikanda Menon, for the Appel- 
lant. 

Messrs. A. Sivarama Menon, S. Venkata- 
chala Sastry, K. Kuttikrishna Menon and 
C. V. Mahadeva Iyer, for the Respondents, 


Judgment.—This second appeal arises 
‘out of a sait for redemption of a kanom 
granted by the trustees of the Ohengattor 
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Ayyappan temple in favour of the tarwad 
of defendants Nos. 1 to 29 and the sole 
question for determination is whether the 
melkanom granted by plaintiff No. 2, one 
of the five trustees to plaintiff No. 1 is valid. 
The melkanom was not granted in consulta- 
tion with the other trustees nor is it the 
act of the majority. It would, therefore, 
be invalid under the general law: vide 
Kumban v. Moorthi (1) and the execution 
of renewals in favour of the original kanom- 
dars by the other trustee independently of 
plaintiff No. 2 cannot possibly entitle plain- 
tiff No.2 to act by himself. The melkanom 
in question cannot, therefore, be upheld 
under the general Jaw, nor does s. 76, Madras 
Hindu Religious Endowments Act, empower 
the Endowments Board to authorize an 
alienation of temple property by persons 
not competent under the general law to deal 
with it. That section only invalidates 
alienations of the kind specified therein by 
competent persons unless sanctioned by the 
Bosrd on the ground of necessity or bene- 
fit, and as pointed out in Ramaswami 
Poojari v, Madras Hindu Religious Endow- 
ment Board (2) in which the powers of the 
Board under s.18 of the Act as amended 
in 1930 were considered, the Board has no 
powers of interference with hereditary trus- 
tees of excepted temples, as in this case, in 
matters of internal management. The Act 
does not authorize the Board to ignore the 
existence of hereditary trustees or super- 
sede them, nor does s. 18 empower the 
Board to authorize an alienation of temple 
property by a person not competent to 
deal with it under the general law. There 
was alsono occasion for the exercise of 
any emergency powers and it follows that 
the Subordinate Judge was right in hold- 
ing that the melkanom was invalid. The 
suit was, therefore, rightly dismissed and 
plaintiff No. 1 may enforce his claim, if any, 
in respect of the renewal fee for the mel- 
kanom in aseparate suit. The second appeal, 
therefore, fails and is dismissed with costs 
of respondent No. 3. Leave is refused. 


NeD. Appeal dismissed, 


(1) 34 M 406; 7 Ind, Cas. 422; 20M LJ 951, 
(2) 68 ML J 1785 156 Ind. Cas. 932; A IR 1935 
Mad. 755; (1935) M W N 127; 41 L W 199; 8 R M 81. 
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ALLAHABAD HIGH COURT 
Full Bench 
Second Civil Appeal No. 1163 of 1934 
Bennet, Ac. C. J., [IQBAL AHMAD, UOLLISTER, 
Baseal AND Ganea Nats, JJ. 
March 8, 1938 
DULAR PANDEY AND anoTHER—PLAINTIFFS 
—APPELLANTS 
Versus 
NANDA BUDHAL AND anotagR— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 25 (1) and (2)— 
Occupancy tenant dying while Act of 1901 was in 
force and his widow succeeding under s. 22 of that 
Act — Widow dying after passing of Act of 1926— 
Tenancy, whether devolves upon nearest surviving heir 
of last male tenant or upon heirs of widow under 

œ 8.25(2) of Act of 1926 — In construing Act of 1926 
reference to provisions of former Act is necessary— 
Second appeal—Point of law on facts held to be 
proved by lower Appellate Court, if can be enter- 
tained. z 

Per Full Bench (Bajpai, J., dissenting).—Where an 
occupancy tenant died while the Agra Tenancy Act 
of 1901 was in force and was succeeded by his widow 
under 8.22 of that Act and the widow died after the 
Agra Tenancy Act of 1926 had come into force, the 
tenancy devolves upon the nearest surviving heir of ” 
the last male tenant in accordance with the table of.: 
succession for occupancy tenancies and not upon the 
heirs of the widow under s. 25 (2), Agra Tenancy Act 
of 1926. Piore Lal v. Soney Lal (2), overruled. 
[p. 227, col. 2; p. 228, col. 1.) i 

Per Bennet, Ag. C. J.—The widow “acquired the 
right” under s. 22, Tenancy Act of 1901, to hold the 
tenancy of her husband “till her death or re-marriage”;, 
and the “right" she acquired had the “liability” to 
forfeiture on her re-marriage. To putthis widow 
under s. 25 (2), Tenancy Act of 1926 would “affect. 
her right and liability” by removing the liability to 
forfeitureon remarriage altogether, as such forfei- 
ture only exists for her corresponding class in s. 25 
(1) but not for anyone ins. 25 (2). The nature of her 
right is also affected by her being made the stock of 
descent in place of her husband, and her children by. 
a second marriage and her second husband and the 
son of her daughter by her second husband may all’ 
succeed to her tenancy, Section 6, U. P. General 
Olauses Act requires that these changes should not 
be made “unless a different intention appears”, that 
is, the intention to make these changes must appear 
from the new Act. Inthe Tenancy Act of 1926, there 
is no actual and express mention at all of the rights 
of widows who have succeeded to tenancies under 
s. 22, Act II of 1901. The words in s. 24, Tenancy 
Act, 1926, “when amale...... tenant dies” mean “in 
the case of a male tenant’s death" and the words do 
not imply that the male tenant should die when the 
new Actis in force, but the section will apply in the 
case ofa widow dying after the new Act who has 
succeeded under the former Act. The present case 
therefore came under s. 24, Act III of 1¥zb, and the 
collaterals who shared in the cultivation were entitled 
to succeed and the widow came intos. 25 (1) as 8 
kn aan class 2 in s. 24," [p, 229, col. 2; p. zèl col, 


Per Igbal Ahmad, J., concurring on different grounds. 
—Bection 6, U. P. General Clauses Act, could not be 
invoked in support of the conclusion that the succes- 
sionto the holding in the circumstances of the pre- 
sent case was governed by s, 25 (1) of the present 
Tenancy Act, Sectiog6 is confined in its operation 
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to right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment that is 
repealed. Section 6 General Clauses Act, has no 
application to contingent rights. Further, though 
according to s. 22 the interest inherited by the 
widow was terminable on her death or re-marriage, 
it could not be said that by succe ding to the holding 
she “incurred” any “liability” under the former Act. 
Neither death nor remarriage is a liability though 
both, because of the provisions of s. 22, had the 
effect of terminating the interest of the widow in the 
holding. Section 24 does not apply to a casein 
which a male tenant died before the present act came 
into force and was succeeded to by his widow who 
died after the passing of the present Act. Such a 
oase is, however, governed by s.25 (1) as the words 
“an interest in a holding under s. 24” mean an in- 
terest in a holding analogous to or similar to the in- 
terest prescribed by s. 24. [p. 238, cols. 1 & 2] 

(Per Collister, J., concurring )—In the Act of 1926 
the Legislature intended to distinguish between the 
position of a female who had inherited from a male 
tenant and one who had a tenancy in her own right. 
Sub-section (1) of s. 25 relates to the former class, 
and sub-s. (2) to the latter. The words ing, 25 (1) 
“who has inherited an interest under s. 24" must be 
deemed to mean “who has inherited an interest which 
can be held under s. 24". The case, therefore, falls 
under s. 25 (1). [p. 239, col. 2.1 

(Per Ganga Nath, J. concurring.) — The words 
“under s. 24" in s. 25, cl ( 1) mean “froma male 
tenant.” In order to attract the application of 8 24, 
the only condition that is necessary, is that the 
tenancy should have belonged to a male tenant. As 
s. 24 deals with succession of male tenants, the words 
‘under s, 24' give a clue to the meaning and inten- 
tion of the Legislature. They are a mere description 
of the class to which the tenant belongs Section 25, 
cl. (1) covers and deals with the case of a female tenant 
who succeeded to a tenancy from a male tenant before 
the present Act III of 1926 came into force. (p. 241, 
cols. 1 & 2.] 

(Per. Bajpai, J. dissenting.\— Succession to the 
tenancy under the circumstances of the present case 
would be governed by s 25 (2) of the Act. Piare Lal 
v. Soney Lal (2), followed. [p. 240, col, 1] 

A point of,law on the facts held to be proved by 
the lower. Appellate Court, may be entertained in 
second appeal. M E. Moola Sons, Lid. v. Burjorji 
(1), relied on. [p 227, col. 2. yee 

Per Iqbal Ahmad, J.—The Agra Tenancy Act, 1926, 
is a consolidating and Amending Act as is apparent 
from the Preamble to the Act. In order to ap- 
preciate the full significance and import of an amend- 
ment introduced by the present Act, reference must 
of necessity be made to the provisions of the former 
Act. [p. 237, col. 2.] 


5. O. A. from the decree of the Additional 
Oivil Judge, Gorakhpur, 

Mr. Janaki Prasad, for the Appellants. 

Mr. D. P. Malaviya, for the Respondents. 


Judgment of the Full Bench 


Bennet, Ag. C. J—This is a second 
appeal by the plaintiffs zamindars who 
brought a suit for ejectment of two persons, 
Sarju and Ramlal from an occupancy ten- 
ancy. The two Courts below have dismissed 
the suit of the plaintiffs. As an important 
question of law has arisen, the second appeal 
has been referred to a-Full Bench of five 
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Judges. The pedigree of the defendant is 
as follows : | 





BHULANDHI _ 
| 
Jagar Nath Nandan 
| 
shar hiss Sheodin 
Sita Ram 
Ram Sarup, Sarju, 
defendant defendant Musammat 
a 2 No. 1. Bhagni. 
Shyam Lal. 


Sita Ram was admittedly the last male 
occupancy tenant and he died in 1906 or 
1907. He was suceeeded by his widow 
Musammat Bhagni who died on July 28, 
1931. The lower Appellate Court has held 
that Sarju, defendant No. 1, was joint in 
cultivation with Sita Ram until his death. 
Ram Sarup the other defendant died during 
the course of the litigation and his son 
Shyam Lal was entered in his place. Musam- 
mat Bhagni on the death of her husband 
in 1906 or 1907 succeeded as a widow under 
the provisions of s. 22 of Act IL of 1901 
(the Agra Tenancy Act) which gave her 
the right to hold the tenancy until her 
death or remarriage. In 1926, the Legis- 
lature enacted the Agra Tenancy Act, Act III 
of 1926, and it was after the enactment 
of that Act that Musammat Bhagni died in 
1931. The case of the appellants is that 
Musammat Bhagni on the passing of Act III 
of 1926 acquired rights of a full tenant 
under s. 25 (2) and on her death the 
succession should devolve from her and not 
from her husband. The Bench which 
referred this case was.mistaken in stating 
that this was the case for the plaintiffs 
throughout, as it was not mentioned in the 
pleadings or in the judgments of the lower 
Courts, nor was it a ground of appeal to 
the High Oourt. But as the point is a point 
of law on the facts held to be proved by 
the lower Appellate Court, the point may 
be entertained in second appeal, as laid 
down in M. E. Moola Sons, Ltd. v. Burjorjee 
1). 
ine issue may be stated as follows :— 

“Where an occupancy tenant died while 
the Agra Tenancy Act of 1901 was in force 
and was succeeded by his widow under 
s. 22 ofthat Act andthe widow died after 
the Agra Tenancy Act of 1926 had come 


1) 59 I A 161; 136 Ind. Oas. 737; AI R1932P O 
11610 R 242; Ind. Rul. (1932) P O 151; 360 WN 
677; 55 CL J 362; (1932) M W N 686; 34 Bom. LR 
1021; (1932) A L J 706; 86 L W75; 63M L J131 
(PO. 
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into force, does, the tenancy devolve upon 
the nearest surviving heir cf the last male 
tenant in accordance with the table of 
succession for Occupancy tenancies or does 
the tenancy devolve upon the heirs of the 
widow unders. 25 (2), Agra Tenancy Act, 
of 1926 ?” 

The argument of the learned Counsel for 
appellants is as follows. The Agra Tenancy 
Act of 1926, s. 2(1) states that the Agra 
Tenancy Act, 1901, is hereby repealed. 
The table of succession in s. 22 of that 
Act is, therefore, no longer law, The new 
Act deals with the succession of male 
tenants in s. 24 and with the succession of 
female tenants in s. 25. Section 24 provides 
an order of succession when a male tenant 
dies and as the word ‘dies’ is used in the pre- 
sent tense, it cannot refer toa male tenant 
who died before the Act. The female tenant 
has died after the Act and she is not one 
of the female tenants referred to in s. 25 
(1). Section 25 (2) is a residuary sub- 
section for all other female tenants not 
referred toins. 25 (1) and, therefore, this 
widow must come intos. 25 (2). It must 
be admitted that if the sections are read 
according to the words used, considering 
the mere letter and not the spirit of the 
Act, this interpretation is quite plausible. 
For, the actual words “a widow who suc- 
ceeded under s. 22, Agra Tenancy Act of 
1901" do not find a place in s. 25- (1). 
On the other hand there area number of 
reasons against this method of interpreta- 
tion. 

1. Section 25 (2) deals with female ten- 
ants who have acquired their tenancy rights 
themselves and not as successors of males 
under s. 25 (1), and s. 25 (2) provides that 
these female tenants shall become a stock of 
descent, instead of the male remaining 
the stock of descent. If such a change 
had been intended by the new Act for 
widows who succeeded to the occupancy 
tenure of their husbands, why would the 
change not have been made for all such 
cases? Why would the change be made 
only for the small class of widows who 
had succeeded before the Act and widows 
who succeeded after the Act be treated by 
s. 24 in ihe same manner as widows were 
treated by s. 22 of the former Act ? 

he provisions for devolution from 
the female tenant ins. 25 (2) apply to a 
tenant who has acquired tke tenancy her- 
self, but do not apply well to widows who 
succeeded under the former Act. Dévolu- 
tion is (a) to “her male lineal descendants 
in the male line.” A widow succeeded 
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under s. 22 of the former Act when her 
husband -had no male lineal descendants. 
If she is to have male lineal descendants for: 
the new Act, she must make a second 
marriage. Such q marriage is not legal for 
the higher cultivating castes of Hindus in 
Agra Province and if recuvrse were had. to 
the Hindu Widow's Re marriage Act, 1856; 
8. 2 provides that the rights of the widow 
in her deceased husband’s property cease 
on re-marriage. The same objection ap- 
Plies to (b) “her husband”. Both these 
Provisions can only apply where a widow 
re marries where her caste permits re-mar- 
riage. The former Act and the present 
Act provide that when the widow of a tenant 
re-marries, her interest in the tenancy 
ceases. Is it likely that the Legislature 
would not only remove the forfeiture on re- 
marriage for this limited class of widows ` 
but go further and provide that the male 
lineal descendants of the second husband 
and the second husband should succeed to 
the tenancy of the first hugband in pre- ` 
ference tothe remaining heirs of the first- 
husband who are deprived of any right 
of succession ? No reasonable explanation. 
has been suggested for so strange an` 
alteration. 

When the last class (c) is considered, the 
difficulty arises that “her daughter’s son” 
may apply. equally wellto the son of her 
daughter by the first husband or the son of" 
the daughter by the second husband. It is: 
certainly strange that of the three classes: 
of heirs who came after the widow in 8. 22: 
ofthe old Tenancy Act, the only class who. 
might succeed according to the case for the 
appellant would ‘be the daughter's son. This 
point about the application of classes (a), 
(b) and (c) of heirs ins. 25 (2) to widows 
who succeeded under the former Act dces 
not appear to have been understood in the 
ruling of this High Court which has given: 
rise tothe present Full Bench, Piare Lal 
V. Soney Lal (2) as at p. 1232* the late 
learned Chief Justice observed : “Her lineal 
descendants and daughter’s son would be 
the same as those of her husband.” On 
the contrary the lineal descendants cannot 
be the same, or they would have taken 
before the widowunder s. 22 of the for- 
mer Tenancy Act; and the daughter's son 
may or may not be the same. And the 


husband in ‘b) cannot be the husband who 
has died. ; 


(2) (1935) A L J 1219; 161 Ind. Cas. 558; A I R 1935 
AL; 222; 58 A 413; 1935 R D 523;8 R A 748; 1936 A L 


` *Page of (1985) A. L. J=[Ha] AL. [Hay 
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3. In Agra Province the great majority 
of the tenants are Hindus, and their cus- 
tom isto marry a bride from a village 
many miles away from their own village. 
The daughter's son will always belong to a 
different village from the village where the 
tenancy exists, and such persons seldom 
have the qualification of having shared in 
the cultivation. Moreover, a small holding in 
a distant village is of little value to them, 
whereas a holding in the same village is 
always of value to those heirs of the male 
tenant who live in his village. The heirs 
in s. 25 (2) (a) and (b) depend on re mar- 
riage, which would seldom take place. The 
result of putting these widows under s. 25 
(2) would be that in the great majority of 
cases the tenancy would terminate on the 
death of the widow and the zamindar would 
get possession. On the other hand s. 22 
of the former Act provided for the widow 
to be succeeded by (ce) the brother of her 
husband, (d) his daughter's son and (e) 
male collaterals, the classes (d) and (e) 
having shared in his cultivation. Any tene 
ant has a number of male collaterals and 
when the tenant has no male lineal descen- 
dants or brother, some collaterals usually 
assist him in cultivation when he is middle- 
aged. -There are very frequently qualified 
collaterals who succeed on the death of the 
widow, and the interpretation of the appel- 
lants would imply that the Legislature 
intended to deprive these collaterals, also 
the full brother, of the right to succeed 
provided by the former Act, and as already 
Stated, to make succession under s. 25 (2) 
depend on the unlikely event of the widow 
re-marrying or a daughter’s son sharing in 
her cultivation. It is most unlikely that 
the Legislature had any such intention. 

4. These improbabilities become of even 
greater importance when the effect of the 
U. P. General Clauses Act, Act I of 1904, 
is considered. That Act was only consi- 
dered in relation to the reversioners in the 
ruling quoted above, Piare Lal v. Soney 
Lal (2), and it was rightly observed that 
as the interest of the reversioner has not 
vested, s. 6, General Clauses Act could not 
apply to the reversioner. But there is 
another person whose interest has vested, 
and that is the widow herself. The 
General Clauses Act provides: 

“8. Where any United Provinces Act repeals any 
enactment hitherto made or hereafter to be made, 
then, unless a different intention appears, the repeal 
shall not (e) affect any right, privilege, obligation 


or liability acquired, accrued or incurred under 
any enactment so repealed.” 


Now the widow “acquired the right” 
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under s. 22, Tenancy Act of 1901 to hold 
the tenancy of her husband “till her death 
or re-marriage’; and the “right” she 
acquired had the “liability” to forfeiture on 
her re-marriage. To put this widow under 
8. 25 (2), Tenancy Act of 1926, would “affect 
ker right and liability” by removing the 
liability to forfeiture on re-marriage altoge- 
ther, as such forfeiture only exists for her 
corresponding classins. 25 (1) but not for 
anyone in s. 25 (2). In my opinion the 
nature of her right is also affected by her 
being made the stock of descent in place of 
her husband, and her children by a second 
Marriage and her second husband and the 
son of her daughter by her second husband 
may all succeed to her tenancy. Sec- 
tion 6, General Olauses Act, requires that 
these changes should not be made “unless 
a different intention appears”, that is, the 
intention to make these changes must ap- 
pear from the new Act. The object of s. 6 


. appears to be that a change should not be 


made by mere verbal construction unless 
the intention to make a change appears 
from the new Act. Where the new Act is 
silent in regard to the rights in question, 
such silence is, consistent with the rights 
having been overlooked, and an intention 
to change the rights should not be deduced 
from mere literal construction. In the pre- 
sent Tenancy Act of 1926, there is no actual 
and express mention at allof the rights 
of widows who have succeeded to tenancies 
under s. 22, Act If of 1901. The argument 
for the appellant is merely one of implied 
reference : these widows are not mentioned 
ins. 25 (1), ands. 25 (2) says: 

“When any female ex-proprietary, occupancy or 


non-occupancy tenant other than one subject to the 
Provisions of sub-s. (J) dies....” 


The appellant, therefore, argues that as 
these widows are not expressly mentioned 


in s. 25 (1) they must come under the resi- 


duary s. 25 (2). It is not at all probable that 
the Legislature would have intended to make 
such a change for such widows without 
expressly mentioning them, and tLe change 
is a most improbable one. Ib is much 
more probable that the Legislature intended 
that they should come under s. 25 (1), 
and s. 24, cl. 2 “widow till her death or 
re-marriage” which exactly reproduces the 
provision of s. 22, Tenancy Act, 1901, in 
regard to these widows. The intention to 
make a change required by s. 6, General 
Clauses Act, does not exist in the Agra 
Tenancy Act of 1926. As the tenancy of 
the widow was liable to forfeiture on re-mar- 
riage as long.as Act II of 1901 was in force, 
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it is the forfeiture which was a liability, and 
if the widow were placed in s. 25 (2), 
Tenancy Act of 1926 on the passing of that 
Act, the liability to forfeiture on re-mar- 
riage would be taken away altogether. By 
some misunderstanding the above argu- 
ment has been altered toan argument that 
the re-marriage was a liability. This is 
incorrect. The liability is the forfeiture and 
not the re-marriage, and the re-marriage 
is only the cause of the liability arising 
and is not the liability. To explain further 
what is meant by a liability in 8. 6 (c), 
General Clauses Act, I may refer to the 
decision of the late Sir P. O. Banerji, and 
Tudball, JJ.in Jug Ram v. Jewaram (3). 
The Actin question was Act X of 1897 of 
the Governor-General in Oouncil, but the 
provision is exactly the same. A decree 
for pre-emption had been granted by the 
High Court on November 27, 1908, allowing 
two months till January 27, 1909, to pay, 
the purchase money. He did not pay. 
Under Act X1V of 1882, no extension of 
time could be granted, but under the present 
Oode of Civil Procedure which came into 
force on January 1, 1909, s. 148 allows a 
Court to extend time for doing any act 
prescribed or allowed by the Code. On 
page 645* the Court said : 

“Further, having regard to the provisions of s. 6, 
Genera] Clauses Act, 1897, we think that s. 148 of 
Act No. V of 1908, even if it is applicable to a case 
like this, would not apply to the present case. The 
appellant incurred a liability under Act XIV of 1882 
to have his suit dismissed on non-payment of the 
purchase money within the time fixed. That liabi- 
lity cannot be affected by the provisiong of the 
new Code of Civil Procedure It is true that there 
is no vested right in procedure but the question 
before us is not one of procedure, but of an obliga- 
tion and liability." 

I have also referred to the right acquired 
by the widow under Act II of 1901 and I. 
have stated that s. 6 (c), General Clauses 
Act requires that the repealing Act, Act IT: 
of 1926, shall not affect that right unless a 
a different intention appears. As shown 
above, to put the widow in s. 25 (2) of the 
new Act would affect herright by enlarg- 
ing it. I may refer tosome cases in which 
the operation of the General Olauses Act, 
8. 6(¢)in regard to affecting rights already 
acquired was applied to changes in the 
Tenancy Law. In Ram Pargas Upadhia v. 
Sooba Upaphia (4) there was a mortgage 
of the holding of an occupancy tenant in 
1881 when it was legal, and a sub-mortgage 
in 1899 and in 1904 a further mortgage 


(3) 6 A L J 647; 3 Ind. Cas. 497. 
(4) 7 A I. J 755; 6 Ind. Cas, 837; 32 A 628, ; 
*Page of 6 A, L. J.—[Fd] 
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by the original mortgagee, and a transfer 
by the sub-mortgagee in 1907. On page 757* 
the Bench held : ah 

“No doubt, s. 20 of the Agra Tenansy Act prohibits 
the transfer of an occupancy tenancy except ae there- 
in provided. Butthat Act was not in force when 
the mortgage of July 20, 1881, was executed, and 
by the provisions of the United Provinces General 
Clauses Act of 1904, rights accrued before the Agra 
Tenancy Act came into force are not prejudiced by 
that enactment.” 

And the Bench then quoted s. 6 (c), 
General Clauses Act. In Bhagwana Vs 
Bhagwan Das (5) there is a somewhat similar 
application of s. (6), General Olauses Act to 
the Tenancy Act of 1902. In Ram Singha 
v. Shankar Dayal (6) there was a Full Bench 
decision where a suit for arrears of rent 
was filedin the Court of an Assistant Col- 
lector, First Class, under the Tenancy Act 
of 1901, which gave a right of appeal to 
the District Judge. Before the suit was 
decided, -Act III of 1926 came into force, 
which gave no appeal from the decision of 
an Assistant Collector, First Olass, when 
the value of the subject-matter was less 
than Rs. 200. On p. 967T it was held : 

“It is admitted that there is nothing in the new 
Tenancy Act expressly providing that it shall affect 
all pending actions, or that it shall have retrospeq- 
tive effect. If, therefore, the right of appealwas a 
substantive right and not a mere matter of proce- 
dure, it could not be taken away by the new Act, 
In our opinion the point is concluded by the pro- 
nouncement of their Lordships of the Privy Council 
in Colonial Sugar Refining Co., Ltd. v. Irving (7). 
In that case ordinarily an appeal lay to their Lord- 
ships of the Privy Council from an order of the 
Supreme Court. While the matter was pending in 
that Court, the law was amended so as to allow an 
appealto the High Court. Their Lordships of the 
Privy Council held that the new Act could not 
deprive the party of his right to appeal to the Privy 

ouncil ....” 


And on p. 9697 the Full Bench states that 
the case before toem was governed by 8. 6, 
U. P. General Clauses Act, which laid down 
the same principle. . 

5. The argument forthe appellant was 
that s. 24, Tenancy Act of 1926, does not 
apply because the male tenant died before 
the Act, and that the words “When a male 
...tenant dies” imply that the section will 
only refer to the case of a male tenant 
dying when the new Act isin force as the 
present tense is used. After the ruling 
Piare Lal v. Soney Lal (2) a case came 
befure a Full Bench of this High Oourt 


{Disa L J 925; 30 Ind. Cas, 911; AIR 1915 All. 
(6) 50 A 965; 111 Ind. Gas, 6; A I R1928 All. 437; 26 
A L J 998, 
(7) (1905) A O 369; 74L J PO 77; 92L T 738; 21T 
L R513, i 
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consisting of the same three Judges Rajpali 
Kunwar v. Surju Rai (8). An exactly 
similar problem arose in regard to the Hindu 
Law of Inheritance (Amendment) Act, Act II 
of 1929. Before the Act òn the death ofa 
separated Hindu his widow held for life 
and on her death the succession opened out 
to various persons. The Act purported to 
alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to 
succeed to his estate. There was no refer- 
ence to a Hindu male dying before the Act. 
The question was where a Hindu male died 
before the Act and his widow succeeded 
and then died after the Act had come into 
force, should the new table of succession 
in the Act be applied or not. The Full 
Bench held unanimously that the new table 
of succession in the Act should be applied 
on the succession opening out on the death 
of the widow, and on page 664* itis stated: 

“The word “dying” by no means connotes a 
future tense, nor for the matter of that a past 
tense exclusively. Taking it literally, it would 
rather connote a present tense. But as pointed out 
by the learned Judgesof the Lahore High Court 
in Shakuntala Devi v. Kaushalya Devi (9), the word 
is a mere description of the status of the deceased 
and has no reference and is not intended to have 
any reference to the time of the death of a Hindu 


male, The expression merely means “in the case of 
the intestacy of a Hindu male.” 


Applying the same reasoning to the pre- 
sent case, the words ins. 24, ‘Tenancy Act, 
1926, “when a male...tenant dies” mean 
“in the case of a male tenant’s death” and 
the words do not imply that the male 
tenant Should die when the new Act is in 
force, but the section will apply in the case 
of awidow dying after the new Act who 
has succeeded under the tormer Act. The 
present case therefore comes under s. 24, 
Act III of 1926, and the collaterals who 
shared in the cultivation are entitled to 
succeed and the widow comes into s. 25 (1) 
as a “widow of class 2ins, 24", The view 
of this High Court on the Hindu Law of 
Inheritance (Amendment) Act is the same 
as that taken in Chulhan Barai v. Akli 
Baraini (10), Shakuntala Devi v. Kaushalya 
Devi (9), and Sattan v. Janki (11). 

The question of interpretation of this 
s- 25 and tke case of widows who suc- 
ceeded before Act III of 1926, and died 


(8) (1936) A L J 659; 163 Ind. Oas. 758; A I R 1936 
All. 507; 58 A 1041; 1936 A L-R 641; 9R A 66. 

(9) A I R 1936 Lah. 124; 162 Ind. Oas. 718; 17 Lah. 
356; 38 P LR 673;8 RL 946. 

(10) A IR 1934 Pat. 324; 150 Ind. Cas. 1039; 15 P L 
T 707; 7 R P 68. i 

(lL A I R 1936 Lah. 139; 163 Ind. Cas. 480; 38 P L 
R 763; 9 RL 17(). 
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after that Act first came before the Board 
of Revenue in Ganga Dai v. Chittar (12). 
The decision was in favour of the view of 
the present appellant. But that view was 
reversed in all subsequent decisions. 
Aditya Narain Singh v. Munni Lal (13) 
Ajodhya Prasad v, Manager, Court of 
Wards, Estate Hardoi (14), Collector in 
Charge Court of Wards v. Ram Kerat Rai 
(15), Hoshiyar Singh v. Piare Lal (16), 
Raghubar Singh v. Tezkam Singh (17), and 
Ram Kumar v. Mangalpuri (18). In 
Aditya Narain Singh v. Munni Lal (13), at 
p. 423* Mr. Oppenheim, Senior Member, 
stated: 

“I have discussed this question with Mr. Keane, 
the late Senior Member, who accepted this view as 
correct in a decision reported in Ganga Dai v. 
Chittar (12), and also with the present Junior Mem- 
ber, Mr. Walton. We all think that the view taken 
was an unnecessarily narrow view. We all think 
that it was the intention of the section to divide 
female tenants into two classes, those with absolute 
or quasi-absolute estates such as Muhammadan 
widows who had succeeded under the Rent Act of 
1881, or women who had cultivated themselves as 
non-occupancy tenants for more than 12 years and 
women with life interests only.” 

On p. 424* ; 

“Had it been the intention of the Act to confer 
additional rights on widows who had previously 
held life estates only tothe prejudice of the rever- 
sioners of the last male tenant or to the prejudice 
of the landlord, then that intention would have been 
stated in the Act.” 


1 do not think that the cuse for appellant 
is prejudicial to the landlord, but the rea- 
sons given are sound. The matter was first 
raised in this High Court in Jaswant Singh 
v. Ganga Sahai (19), in which Allsop, J. 
held against the view of the appellant and 
in agreement with the view of the Board of 
Revenue. The matter came before a Bench 
in Piare Lal v. Soney Lal (2), and the late 
learned Chief Justice was in favour of the 
view of the appellant and I was against 
it, on a referenca to a third Judge, the 
view of Bajpai, J. was in favour of the 
present appellant. When the matter came 
up again inthe present case, the learned 
Judges considered that the present refer- 
ence to a Fall Bench was necessary for an 
authoritative pronouncement. Reference 
has also been made in argument to the 
case of a widow who succeeded to an oc- 


(17) 15 R D 692 Rev. 

(13) 16 R D 422 Rev. 

(14) 16 R D 515 Rev. 

(15) 17 R D 17 Rev. 

(16) 17 R D 20 Rev. 

(17) 17 R D 790 Rev. 

48 12 R D 473 Rev. 

(19) A IR 1934 All, 1042; 151 Ind. Cas, 961;7 R A 
242; L R 15 A-601 Rev; 18R D 483. 
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cupancy tenancy under s. 9 Act XII of 1881 
under which succession was governed by 
the personal law; with the addition that 
collaterals must have shared in the cultiva- 
tion of the last male holder. The rulings in 
the point have been mentioned in Piare 
Lal v. Soney Lal (2), at p. 1228* but their 
purport is not quite accurately given. In 
Ayub Ali Khan v, Mashuq Ali Khan (20), 
it was held that a Muhammadan widow suc- 
ceeding under Act XII of 1881 to an occupan- 
cy tenancy of her husband acquired an ab- 
solute right to be considered an occupancy 
tenant, that on her death in 1802 the table 
of succession in s. 22, Act II of 1801, applied 
to her as the occupancy tenant and her 
- brother was entitled to succeed toher. In 
Dulari v. Mulchand (21), the daughter of 
an occupancy tenant succeeded under 
Act XII of 1881 as she was poor, and on 
her death in 1906 her sister who was well off 
claimed to succeed. It was held that she was 
entitled to succeed in preference to the sons 
of the deceased sister as s. 22, Act II of 
1901, would not .apply, as “the present 
Tenancy Act does not purport in any way 
to take away the rights which had already 
been acquired.” 

In Deoki Rai v. Parbati, 23 Ind. Cas. 100 
(229), a tenant under a perpetual lease was 
succeeded by his daughter under Act XII 
of 1881, and the daughter died after Act JI 
of 1901 came into force, leaving a son. It 
was held that the daughter's interest could 
not be treated as a limited one under s, 22, 
Either she was a stock of descent under 
that section, in which case her son suc- 
ceeded under the section, or Hindu Law 
applied and he succeeded as her heir. In 
Nathu v. Gokalia | 23), the widow who suc- 
ceeded before Act II of 1901 died after it, 
leaving a daughter in possession. The col- 
laterals of the last male tenant sued for 
possession, alleging joint cultivation with 
him. It was held that they had no right to 
succeed to the widow if she were regarded 
as the full tenant under s. 22, and that the 
widow could not be treated as a widow 
with limited interest under s. 22, because 
the male tenanthad died before the Act. 
In Bisheshar Ahir v. Dukhran Ahir (24), at 
p. 2004, it was held that : 


Seen 51; 1 Ind. Cas. 5{3;5 ALJ 738; AWN 
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“There is. nothing in the Agra Tenancy Act which 
énlarges the estate of a Hindu female in an occupancy 


holding in possession at the time the Act was pass- 


ed beyond the ordinary estate of a Hindu female.” 

As s. 22, did not apply the case was 
decided by Hindu Law. In Bechu Singh v. 
Baldeo Singh (25), it was held that in a 
similar case Act XII of 1881 governs the 
succession which ins. 9, requires collate- 
rals to have shared in the cultivation, and 
not the ordinary Hinda Law. 

“The succession opened out to the estate of Ram 
Kirpal when the Rent Act of 1881 was in force. The 
actual possession of the plaintiffs, if they were then 
in existence, was merely postponed during the life- 
time of the widow.” 

In Bhup Singh v. Jai Ram (26), it was 
held in a similar case that s. 22, would not 
apply, but the ordinary Hindu Law applied. 
In Sumari v. Jageshar, 20 Ind. Oas. 7 (27), 
where the widow dying after Act II of 1901 
left a daughter, it was held that the daugh- 
ter could not succeed, asshe had acquired 
no right on the death of her father before 
the Act, and onthe death of her mother 
s. 22, applied and daughters are not in the 
table of succession in that section. In 
Bhawani Bhikh v. Sidh Narain (28), 
the male tenant died under Act X of 1859 
and his widow died under Act IT of 1901 
and the learned single Judge held that s, 22 
applied and that the daughter's son who had 
shared in the cultivation of the widow, the 
“last occupant,” was entitled to succeed 
In Sahiban Bibi v. Madho Lal (29) 
it was held thata widow who succeeded. 
to her husband as occupancy tenant before 
the Tenancy Act of 1901 became the owner 
of the occupancy holding and, being a 
Muhammadan, her re-marriage did not for- 
feit ber tenancy, as she did not have the limit-- 
ed interest under s. 22, which is forfeited on 
re-marriage. 

These rulings show thatthe right of the 
widow acquired before the Tenancy Act 
of 1901 was held to be unaffected by that 
Act, as it was not held to be a mere right 
of a widow under s. 22 (b), to hold “till her 
death or re-marriage.” Where the widow 
was brought under that section at all, she 
was treated as the full tenant, a stock of 
descent. The mere fact that s. 22, refers 
to male tenants, “his interest” and “his 
widow" but not to “her husband” did not 
prevent the rulings putting the widow in 
the place of the male tenant. In other 

(25) 44 A 327; 65 Ind. Cas. 507; A I R 1922 All, 84; 
20 A LJ 165. $ 

(26) 16 A L J 459; 46 Ind. Oas. 387; A I R 1918 All. 
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“ cases reference is made to Hindu Law, and in 
some cases tos. 9, Act XII of 1881, though that 
Act had been repealed by Sch. II to Act II of 
1901. All the rulings proceed on the princi- 
ple that when the Tenancy Act of 1901 
was passed, as it did not specifically men- 
tion widows who had succeeded to male 
occupancy tenants before that Act, their 
rights should not be altered into the more 
limited rights of widows who succeeded 
after the Act under s: 22 (b), and if they 
are brought under the Act, it should be as 
tenants who have full rights, as those were 
the rights they had before the Act. The 
principle is that as they are not mentioned 
A their rights should not be chang- 
e 


If this principle is applied to the present 
case, itis against the claim of the appel- 
lants, as they want to change the extent of 
the rights of the widow, in this case by en- 
larging the rights. As thereis a class of 
widows in the Act of 1926 with interests 
exactly the same as widows who took under 
Act Jl of 1901, on the principle of these 
earlier rulings these widows should be 
placed in that class. 

Yor the reasons set out, I consider that 
the tenancy does not devolve in the present 
case on the heir of the widow under s. 25 (2), 
but that the tenancy devolves on the nearest 
surviving heir of the last male tenant in 
accordance with the table of succession for 
occupancy tenancies given ins. 24, Act IM 
of 1926. As the respondent Sarju had been 
joint in cultivation with Sita Ram till his 
death, Sarju legally succeeded to the 
tenancy, and as he is in possession the 
plaintiffs zamindars have no right to dis- 
possess him. I would, therefore, dismiss 
the second appeal with costs. No other 
ground has been argued. 

tabal Ahmad, J—The decision of the 
‘present appeal depends on the angwers to 
the question as to what istherule of law 
governing succession to an occupancy hold- 
ing to which a widow succeeded on her hus- 
band’s death while the Agra Tenancy Act 
(Act II of 1901) was in force and who re- 
mained in possession of the helding and 
died after the coming into force of the new 
Tenancy Act (Act IIL of 1926). There has 
been considerable divergence of judicial 
opinion on the point in this Court. In Jas. 
want Singh v. Ganga Sahai (19), Allsop, J. 
held that cl. (1) of s. 25 of the present 
Tenancy Act is applicable to such a case 
and that, in accordance with the provisions 
‘of that clause,on the death of the widow 
the holding would devolve upon the nearest, 
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surviving heirs of the last male‘ tenant 
such heir being ascertained in accordance 
with s. 24 of the Act. The question again 
arose for decision in Piare Lal v. Soney 
Lal (2), andin that case there was difference 
of opinion between Sulaiman, O. J., and 
Bennet, J. Sulaiman, C. J. held that where 
a Hindu occupancy tenant died wile the 
Tenancy Act of 1901 was in force and 
was succeeded by his widow and the widow 
died after the coming into operation of the 
present Tenancy Actof 1926, the succession 
to the occupancy holding would be govern- 
ed by s. 25 (2) and not bys. 25 (1), or by 
8.24 of the present Act. Bennet, J. on the 
other hand held that 

“the order of succession in s. 24, applies when 
any person holding in succession to a male occu- 
pancy tenant dies during the time Act III of 1926 
is in force” 
and that 

“a widow who succeeded a male occupancy tenant 
under s. 22, Act II of 1901, and who dies while 
Act IJI of 1926 is in force, will, therefore, be succeed- 
ed by the classes in s. 24, below her.” 

In view of the dissentient views express- 
ed by thelearned Judges constituting the 
Bench, the case was referredto Bajpai, J., 
who agreed with Sulaiman, C. J. The Board 
of Revenue has consistently held that where 
an occupancy tenant died wnile Act II of 
1901 was in force and was succeeded by his 
widow who died after the coming into force 
of Act III of 1926, the devolution tothe oc- 
cupancy holding would be governed by 
s. 25 (1) of the present Act: vide Aditya 
Narain Singh v. Munni Lai (18), Ajodhya 
Prasad v. Manager, Court of Wards (14), 
Nanhi v. Puran Singh (301, Hoshyar Singh 
v. Piare Lal (16) and Ram Kumar v. Man- 
galpuri (18). It was observed by the Board 
in these cases that s. 25 of the present Act 
divides female tenants into two classes, , 
those with absolute or quasi-absolute 
estates and those with life interest only, 
and that s. 25 (1) of the present Act regu- 
lates the succession to holding in posses-* 
sion of female tenants with life interest 
only, whereas s. . 5 (2) of the Act is applica 
ble only to the case of these female tenants 
who had absolute or quasi-absolute estate 
in the tenancy holding in their possession. 

New, upto the year 1901 succession to 
occupancy tenancy was governed by the 
personal law of the tenant concerned. But 
by s. 22 of Act If of 1801, the Legislature 
for the first time prescribed a rule of suc- 
cession applicable to ex-proprielary cccu- 
pancy and non-occuparcy holding and the 
rule so prescribed was at variance with the 
personal law governing Hindus, Mohamma- 

(30) 17 RD 15 Rev. 
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dans or Christians. The order of succession 
prescribed by that section was as follows: 
(1) Male lineal descendants in the male 
line of descent ; (2) widow till her death 
or re-marriage; (3) brother, being a son of 
the same father as the deceased; (4) 
daughter's son; (5) nearest collateral male 
relative in the male line of descent. It 
was, however, provided that daughter's 
son or the collateral relative could interit 
only if they shared in the cultivation of 
the holding at the time of the tenant's 
death. 

It would be noticed that though the 
widow founda place in the list of heirs, 
the husband did not, and this gave rise 
to the question whether s. 22 had any 
application to the case of a widow whose 
husband had died before the passing of 
Act IL of 1901 and who herself died while 
that Act was in force. There was conflict 
of judicial opinion on the point. In some 
cases it was held that s. 22 applied to such 
a case whereas the contrary view was taken 
in other cases. The cases on the point 
have been noticed by Sulaiman, O. J. in 
his decision in Piare Lal v. Soney Lal (2) 
at p. 1229*, and it is, therefore, unnecessary 
for me to make reference to those cases. 
The fact remains that judicial opinion was 
divided on the question whether s. 22 was 
exhaustive and regulated the succession to 
ex-proprietary, Occupancy and non-occupan- 
cy holdings which were in possession of a 
female tenant who died while Act II of 
1901 was in force. It was in this state 
cf divergence of judicial opinion that the 
present Tenancy Act, viz., Act Ill of 1926 
was passed. By the present Act two new 
classes of tenants, viz., statutory tenants 
and heirs of statutory tenants, were added 
to the list of classes of tenants provided for 
by Act H of 1901, and by two distinct 
sections inthe Act, the rule and order of 
succession with respect to ex-proprietary, 
occupancy, statutory and non-occupancy 
holdings held by male and female tenants, 
respectively, were separately prescribed. 
Section 24 of the present Act deals with 
succession of holdings of male ienants 
and the order of succession laid down by 
that section is identical with the order of 
successicn prescribed by s. 22 of the former 
Act except in this respect that two new 
heirs, viz., father and ‘‘mother being a 
widow,” have been introduced in s. 24 bet- 
ween the widow and brother. Then by 
three separate clauses in s. 25, the Legis- 
ature has prescribed the rule and order 
~*Page of (19385) A.L.J.—[Hd] TT 
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of succession to female tenants. Sub-cl. 
(3) of that section that deals with a 


female statutory tenant is immaterial for 
our present purposes and attention has to 
be confined only ‘to cls. (1) and (2) of that 
section. Olause (1) of s. 25 provides that: 

“When a female ex-proprietary, occupancy or non- 
occupancy tenant who has inherited an interest in 
a holding under s. 24, or the female heir of a 
statutory tenant dies or surrenders or abandons 
such interest, or in the case of a widow of cl. 2 
of s. 24, re-marries, such interest shall... . devolve 
upon the nearest surviving heir of the last male 
tenant, such heir being ascertained in accordance 
with s. 24.” es i 

Then by cl. (2) of s. 25 provision is made 
as regards the succession of female tenants 
not provided for by cl. (1). This clause 
is obviously a residuary clause that 
governs the succession to holdings of all 
female tenants other than those contem- 
plated by cls. (1) and (3) of s. 25, Then 
by s. 26 of the Act it is inter alia provided 
that; 

“Except in the case of widows or of a co-tenant 
who dies leaving no heir entitled to succeed under 
s. 24, no interest in any ex-proprictary, occupancy, 
statutory or non-occupancy tenancy shall pass by 
survivorship.” 


A perusal of ss. 24, 25 and 26 of the 
present Act makes it abundantly clear that 
the rules prescribed by those sections as 
regards devolution by succession or by 
survivorship of the interest of an ex-pro- 
prietary, occupancy, statutory or none 
occupancy .tenant, who dies after the pass- 
ing of the Act, are exhaustive and that 
the successor to such a tenant is to be 
ascertained by an appeal to those sections 
and to thoge sections alone. There was no 
provision in the Act of 1901 about the 
passing of a co-tenant’s interest by survivor- 
ship. By s. 26 of the present Act this omis- 
sion has been removed, and it has been 
provided that except in the case of co- 
widows all other co-tenants are to be 
deemed to be tenants-in-common and not 
Joint tenants, and the rule of survivor- 
ship for the first time prescribed by the 
Act is, therefore, to apply only to the case 
of co-widows. Further it has been provid- 
ed by that section that where a tenant-in- 
common dies leaving no heir entitled to 
inherit under the Act the surviving co- 
tenant becomes entitled to the whole 
interest of the deceased in the holding. 
Similarly the omission in the Act of 1901 
to prescribe in express terms the rule of 
succession as regards holdings in posses- 
sion of female tenants who died after the 
passing of that Act has been taken note 
of by the Legislature and detailed proj: 
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sions, as regards succession to female 
tenants who may have died after the 


passing of the present Act, have been 
laid down bys. 25 of the Act. Section 25 
brings out in full relief the distinction bet- 
ween a female tenant in her own right 
and a female tenant with mere life interest 
who succeeded as the heir of a male tenant. 
` Further, the former Act was silent about the 
effect on the interest of the other heirs enu- 
merated in gs. 22 of that Act of a surrender 
or an abandonment of a holding by a widow 
who may have. succeeded to a life interest 
in the hclding of her husband. This omis- 
sion has again been removed and s. 108 
of the present Act prevents the female 
tenant with only alife from defeating the 
interest of the reversioner by surrendering 
or abandcning the holding. Al this demon- 
strates that the Legislature has by 
ss, 24,25 and 26o0f the present Act made 
provision for all possible cases of succession 
to ex-proprietary, occupancy, statutory and 
non-occupancy holdings that may arise 
after the passing of the Act. Indeed 
this position has not been controverted 
before us und the argument in the present 
case has proceeded on the assumption that 
‘the successor to the occupancy holding in 
dispute in the present litigation must be 
ascertained by reference to the provisions of 
the present Act. 

It is argued on behalf of the plaintiffs- 
appellants that the present case is governed 
by cl. (2) of s. 25 of the present Act, and as 
the widow, who was in possession of the 
holding in dispute, left no heirs enumerated 
in that clause, the occupancy tenure lapsed 
and the plaintifis were entitled to the 
decree for possession prayed for by them. 
The respondents’ Counsel, on the other hand 
maintains that either s. 24 or el. (1) of s. 25 
of the Act is applicable to the case and in 
either case they, as the nearest collaterals 
of the last male tenant, are entitled to 
succeed as they shared in cultivation of the 
holding. 

Icannot assent to the proposition that 
s. 24 is applicable to a case in which a male 
tenant died before the present Act came 
into force and was succeeded by his widow 
who died after the passing of the present 
Act. The substantive provisions of Chap, 
IU of the present Act which provide 
about devolution, transfer and extinction 
of tenancies and division thereof cannot, 
in the absence of some provision to that 
efiect in ithe Act, be deemed to have 
retrospective effect, and there are no such 
provisions in the Act. Apart from this, 
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the use of the words “male” and “dies” 
in s. 24 indicates that that section was 
intended to apply only to cases of succes- 
sion of male tenants who died after the 
Act came into force. Under the former 
Act a widow on succeeding to her husband's 
holding got the entire interest of her 
husband inthe holding with this limita- 
tion that the interest inherited by her was 
terminable on her death or re-marriage. 
The same provision has been reproduced 
in s. 24 of the present Act. In either 
case the interest acquired by the widow 
is the interest of a full-fledged tenant 
and the succession to the holding in her 
Possession opens on her death or re- 
marriage. The succession in such a case 
is to a holding in possession of a female 
tenant and .nob to a holding of a male 
tenant and it is not disputed thats. 25 (1) 
provides at least about cases of succes- 
sion of female tenants who succeed to a 
holding under s. 24 of the present Act. 
Section 24 of the Act which is confined in 
its operation to succession to holdings of 
male tenants cannot, therefore, in terms 
apply to such a case. To hold that s. 24 
also governs succession to holdings in 
possession of a widow who succeeded her 
husband would be to render the provi- 
sions of cl. (1) of s. 25 redundant to a large 
extent and such a method of construction 
is, if possible, to be avoided. In support 
of the argument that s.24 applies to the 
case before us. reference was made to the 
Full Bench decision in Rajpali Kunwar v. 
Suryu Rai (8). It was decided in that 
case that the Hindu Law of Inheritance 
(Amendment) Act (Act II of 1929) 

“is applicable to cases where the last male owner 
had died before the Act came into force but the 
succession to the estate opens on the death of a 
widow or other limited owner after the passing of the 

Ch, š 

The Preamble to the Act provides that : 

“Whereas it is expedient to alter the order in 
which certain heirs of a Hindu male dying intestate 
are entitled to succeed to his estate ....." 

Tae Full Bench observed that 

“the word “dying” by no means connotes a future 
tense, nor for the matter of that a past tense exclu- 
sively. Taking it literally, it would rather connote 
a present tense,” 

In my judgment the argument based on 
this Full Bench decision is without force. 
The word “dies” does not connote a past 
tense though it connotes a present anda 
future tense, whereas the word “dying” 
can also be used to connote a past tense, 
Further the analogy drawn from the provi- 
sions of the Hindu Law of Inheritance 
(Amendment) Act is misleading. That Act 
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introduced amendments in the order of suc- 
cession prescribed by Mitakshara Law and 
is applicable to Hindus governed by that 
law. According to that law afemale on suc- 
cession gets only a widow's estate and the 
reversion remains outstanding and: on the 
death of female the succession opens 
not to her estate but to the estate of the 
last male owner. This is not so under the 
present Tenancy Act as,on the death ofa 
. female, the succession is not to the holding 
of a male but to the holding of a female for 
the simple reason that the female tenant 
inherits the full interest of the male tenant 
in the bolding. That this is so is apparent 
from the fact that if the female in posses- 
sion of a holding is ejected from the hold- 
ing, the other heirs mentioned in s. 24 after 
the widow cannot on her death claim the 
holding. It is-only in the case of surrender 
or abandonment of the holding by a female 
tenant who has succeeded to mere life 
interest in the holding that the next heir 
can, in accordance with s 108 of the 
present Act, sue for possession of the hold- 
ing. This isnot so under the Mitakshara 
Law. In the case of a female succeeding to 
an estate under that law, her acts that 
are prejudicial to the reversionary rights 
can be assailed by the reversions if those 
acts are not justified by legal necessity. 
The principle of outstanding reversion can- 
not, therefore, be imported in the considera- 
tion of the provisions of s. 24 of the Act. 

There is yet another reason in support 
of the view that I have taken. If we were 
to apply s. 24, the heirs who follow the 
female heirs mentioned in that section can- 
not take the benefit of s. 108 of the Act as 
the last-mentioned section is restricted in 
‘its application to persons “claiming to be 
entitled under sub-s. 1) of s. 25 to succeed 
toa holding.” Surely by s. 103 the Legis- 
lature intended to provide that on the sur- 
render or abandonment of a holding bya 
" female tenant possessing life interest, the 
heirs prescribed by s. 25 should be entitled 
to possession of the holding and this inten- 
tion of the Legislature will be frustrated 
by the application of s. 24. 

If follows that the succession to the 
holding in dispute cannot be governed by 
s. 24 and the question then arises as to 
whether cl. (1) or cl. (2) of s. 25 is applic- 
able to the case. The answer to this ques- 
tion is attended with difficulties of varying 
degree. On the one hand cl. (t) of s. 25 
does not in express terms prescribe the rule 
of succession in the case of a widow “who 
succeeded to the holding under s, 22, Agra 
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Tenancy Act of 1901” and lays down the 
rule of succession of female tenants who 
“inherited an interest in a holding under 
s. 24." There is therefore great force in the 
contention that .according to the literal 
interpretation that clause cannot apply to 
the case of a widow who succeeded under 
the former Act and died after the passing 
of the present Act. On the other hand the 
application of cl. (2) of s. 25 to the case 
under consideration would lead to starting 
and ancmalous results and itis in view of 
such results that I have, not without some 
hesitation, come to the conclusion that the 
present case must be governed by el. (1) of 
s. 25. It is clear that in accordance with 
the former Act the succession of the widow 
to a holding was limited in point of time to 
her death or re-marriage and thereafter the 
other heirs of her husband were entitled to 
succeed. The widow esuld not, under the 
former Act, therefore become a fresh stock 
of descent and her heirs could not succeed 
to the holding. Clause 2 of s. 25 makes the 
female tenant contemplated by that clause 
a fresh stock of descent and the heirs 
enumerated in that clause are her heirs and 
not the heirs of her deceased husband. To 
hold that cl. (2} applies to the case under 


‘consideration would, therefore, amount to 


enlarging in a large measure the rights that 
were conferred on the widow by the former 
Act and there appears to be no justification 
in the present Act for such a course. There 
is nothing in the present Act to show that 
the rights acquired by a widow under s. 22 
of the former Act were in any way to be 
modified to her advantage and to the detri- 
ment of the other heirs of her husband. 
Again according to s. 22 a widow could 
succeed to her husband's holding only if her 
husband left no male lineal descendant in 
the male line of descent. The first class of 
heirs provided by cl. (2) of s. 25 of the. 
present Act, are “her male lineal descend- 
antsin the male line.” If this clause is to 
apply to the case of a widow who succeed- 
ed under the former Act, her male lineal 
descendants referred to in the clause muat 
necessarily be the offsprings by her second 
marriage. Further the second heir men- 
tioned incl. (2) is the husband who must 
necessarily be the second husband of the 
widow. To apply cl. (2) would, therefore, 
lead to this result, that the descendants of 
the widow by her second husband and also 
her second husband would have a right to 
succeed to the holding and the right of suc- 
cession to her husband’s heirs given by 
8. 22 would be completely nullified. The 
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intention to introduce such drastic changes 
in the right of the widow and in the rule 
of succession as provided for by the former 
Act cannot, in the absence of express pro- 
vision to that effect, be, imputed to the 
Legislature. Moreover, there is no reason to 
supp.se that the Legislature could have 
intended to enlarge upon the rights of the 
widows who succeeded under the former 
Act and survived that Act, when asa mat- 
ter of fact the rights given to widows suc- 
ceeding under the present Act are similar 
in all respects to the rights given by the 
former Act to widows who died while that 
Act was in force. 

There is yet another insurmountable 
difficulty in applying cl. (2) of s. 25. Both 
under the former and under the present 
Act re marriage constitutes a forfeiture of 
the right inherited by a widow in a holding. 
Clause (2) can be applied only on the assump- 
tion that re-marriage in the case of a widow 
who succeeded under the former Act and 
died after the present Act came into force 
was not to constitute forfeiture and this, 
in my judgment, would be a large assump- 
tion to make and an assumption wholly 
unwarranted by the scheme and the pro- 
visions of the present Act. It is, however, 
argued that in interpreting the provisions 
of the present Act as regards succession to 
holdings it is not permissible to enquire 
into the previous state of the law and that 
it is the duty of the Court to interpret the 
provisions in accordance with the words 
used by the Legislature. In support of this 
contenticn reliance is placed on the follow- 
ing observation made by Lord Herschell in 
Bank of England v. Vagliano 131). 

“I think the proper course is in the first instance 
to examine the language of the statute and to ask 
what to ite natural meaning uninfluenced by any 
considerations derived from the previous state of 
the law and not to start with enquiring how the 
law previously stood, and then assuming that it 
was probably intended to leave it unaltered, to see 
ifthe words of the enactment will bear an inter- 
pretation in conformity with this view. If a eta- 
tute, intended to embody in a Code a particular 
branch of the law, is to be treated in this fashion, 
it appears to me that its utility will be almost 
entirely destroyed, and the very object with which 
it was enacted will be frustrated. The purpose of 
such a statute surely was that on any point speci- 
fically dealt with by it, the law should be ascer- 
tained by interpreting the language used instead 
of, as before, roaming over a vast number of autho- 
rities in order to discover what the law was, extract- 
ing by a minute, critical examination of the prior 
decisions.” S 

The answer to the contention based on 
above observations of Lord Herschell 


(3) (1891) A.C107;60LJ Q B 145; 64 L T353; 39 
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is two-fold. In the first place these obser- 
vations had reference toa statute that was 
enacted for the first time with a view to 
codify a particular branch of thelaw. In 
the case before us we have to interpret the 
provisions of an Act which is a consolidat- 
ing and Amending Act as is apparent from 
the Preamble to the present Tenancy Act. 
In order to appreciate the full signiticance 
and import of an amendment introduced 
by the present Act, reference must of neces- 
sity be made to the provisions of the 
former Act. Secondly, after making the 
observations quoted above Lord Herschell 
is reported to have observed that: 

“I am of course far from asserting that resort 
may never be hud to the previous state of the law 
for the purpose of aiding in the construction of the 
provisions of the Code. If, for example, a provision 
be of doubtful import, such resort would be per- 
fectly legitimate.” 

With a view to ascertain the rule of suc- 
cession applicable to aholding left by a 
widow who succeeded under the former Act, 
one has necessarily to enquire into the 
rights of that widow and this can be done 
only by reference to the former Act, and it 
would not be proper to answer the question 
referred to at the inception of this judg- 
ment without considering the provisions of 
s. 22 of the former Act. All the anomalies 
and absurdities attendant on the applica- 
tion of cl. (2) of s. 25 are avoided if el. (1) 
of that section is applied to the case under 
consideration. The question, however, re- 
mains whether without departing from the 
well-recognized rules governing the con- 
struction of statutes it can be held that 
s. 29 is applicable. In my judgment the 
answer to this question must be in the 
affirmative. 

It is argued on behalf of the appellants 
that the natural meaning of the expression 
“o... c.. tenant who had inherited an 
interest in a hoiding under s. 24” in cl. (1) 
is that the tenant must have inherited 
under the provisions of s. 24 and not 
otherwise. This contention found favour 
with Sulaiman, O. J., and Bajpai, J., 
in Piare Lal v. Soney Lal (2) and 
they held that the phrase “under 
s z4” is an adverbial phrase and modifies 
the word “inherited”, and cl. (1) can 
therefore apply only to the case of a 
female who inherited under s. 24. Too 
strict an adherence to grammatical con- 
struction may lend countenance to this view, 
but having regard to the anomalies and 
absurdities referred to above, | feel justitied 
in giving a go-by to such a construction, 
I consider that the words “an interest in 
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a holding under 8. 24” mean an interest in 
a holding analogous to or similar to the 
interest prescrited by s. 24. This intepre- 
tation may be opento the comment that it 
is a bit liberal or forced, but it is amply 
justified from the following passage con- 
tained in Maxwell on “Interpretation of 
Statutes,” Edn. 7, page 198: 

“Where the language ofa statute in its ordinary 


meaning and grammaticial construction leads to 
someinconvenience or absurdity, hardship or 


ma 
of ahe words and even the structure of 
tence. This may be done by departing from the rules 
of grammar, by giving an unusual meaning to 
particular words by altering their collocation, by 
rejecting them altogether ot by interpolating other 
words, under the influence no doubt, of an 
irresistiable conviction that the Legislature could 
not possibly have intended what its words signify 
and that the modifications thus made are mere cor- 
rections of cartless language and really give the 


true meaning.” 

I, therefore, hold that the case before us 
is governed by cl. (1) of s. 25 of the pre- 
sent Act. I admit that I have arrived at this 
conclusion by process of elimination and 
by putting a liberal construction on the 
words in s. 24, but this appears to me 
to be justified, as o'herwise, we will have 
to attribute to the Legislature an intention 
which it could never have had. The view 
that I have taken is in consonance with the 
view taken by Allsop, J. in Jaswant Singh 
v. Ganga Sahai (19), and by the Board of 
Revenue in Aditya Narain Singh v. Munni 
Lal (13). But in these cases Allsop, J. and 
the Bcard of Revenue partly based their 
decision on 8.60f United Provinces Gene- 
ral Clauses Act which inter alia provides 
ja AN any United Provinces Act repeals any 
previous enactment the repeal shall not affect any 
right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so 
repealed.” 

Allsop, J. and the Board of Revenue ob» 
served that as in accordance with s. 22 of 
* Act 11 of 1901 the succession of a widow 
to her husband's holding was limited in 
point of time “till her death or re-marriage” 
and that after her death or re-marriage the 
other heirs mentioned in s. 22 were entitled 
to succeed to the holding, the mere fact of 
the repeal of ActII of 1901 by the present 
Tenancy Act could not adversely affect 
the right of the other heirs that had accrued 
to them under the former Act. While 1 am 
in agreement with the decision arrived at 
by Allsop, J. and by the Board, I, with all 
respect; am unable to invokes. 6, U. P. 
General Clauses Ach, in support of the 
conclusion that the succession to the hold- 
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ing in the circumstances of the present 
case is governed by s. 25 (1) of the present. 
Tenancy Act. Section 6 is confined in its..- 
operation to right, privilege obligation or 
liability acquired, accrued or incurred 
under any enactment that is repealed. 
Though under Act II of 1901, on succession 
a Widow's interest in the holding was 
terminable on her death or remarriage, the . 
other heirs menticned in that section who 
could succeed on her death or remarriage 
acquired no right in the holding so longas 
the widow was alive and remained un- 
married. Further, till her death or re- 
marriage the widow remained a full-fledged 
tenant and there was no outstanding re- 
version in favour of the heirs who could 
succeed to the holding on her death or re- 
marriage. The righis of the other heirs 
were mere contingent rights and s. 6, 
General Olauses Act, has no application to 
such rights. Further, though according to 
s. 22 the interest inherited by the widow 
was terminable on her death or re-marri- 
age, it cannot be said that by succeeding to 
the holding she “incurred” an “liability” 
under the former Act. Neither death nor 
re-matriage is a liability though both, be- 
cause of the provisions of s. 22, had the 
effect of terminating the interest of the 
widow in the holding. For the reasons 
given above, I agree with the conclusion 
arrived at by the learned Acting Chief 
Justicethough on grounds other than those 
assigned by him. 

Colilster, J—In my opinion succession - 
to this tenancy is governed by s. 25 (1) of, 
Act III of 1926. Sita Ram, the original 
tenant died in 1906 or 1907. If Musammat 
Bhagni also had died before Act III of 
1926 came into force or if the last-named 
Act bad not been passed at all, the holding 
would have devolved upon Sarju defendant 
under the provisions of s,22 of Act II of 
1901, inasmuch as he is a collateral who 
had shared in cultivation with Sita Ram 
and was thus an heir under sub-s. (e) of 
8, 22. Similarly if Sita Ram had died after 
Act 111 of 1926 was passed, the defendant 
would have had a right of succession to 
the holding on the death of Musammat 
Bhagni under s. 25 (1) of that Act, which, 
provides that when a female occupancy 
tenant, who has inherited in a holding 
under s. 24, dies, the heir shall be ascer- 
tained in accordance with s. 24. I am 
wholly unable to agree with the contention 
of the learned Counsel for the plaintiffs-ap- 
pellants that it was the intention of the 
Legislature to alter the rule of succession 
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in the solitary case where, as here, the 
origina] tenant died before the Act of 1926 
came into: force and his widow died after 
that Act. 
Having regard to the provisions of s. 6, 
General Clauses Act, I am of opinion that 
the liability of forfeiture which the Act of 
1901 imposed on the _ widow in the event of 
her death or re-marriage remains unchang- 
ed. If this position were not accepted, the 
` result would be that in the case of a woman 
who had become a widow before 1926 and 
who re-married after 1926 the tenancy 
would after her death pass away altogether 
from the family of the original tenant and 
would go to a stranger, probably from 
another village and perhaps from a distant 
place, and there would thus be a fresh 
stock of descent. I cannot accept that in 
respect tothis particular category of females 
the Legislature contemplated any such 
violent alteration of the law as laid down 
in s. 22 of Act II of 1901 and in s. 24 of Act 
IL of 1926. In the circumstances I can 
find no ground for holding that any “differ- 
ent intention” appears in the Act of 1926: 
on the contrary I think that, in the light of 
the rules of devolution as laid down in the 
“two successiveActs, the inevitable conclu- 
sion is that the intention was precisely the 
same. It seems to me that when Musammat 
Bhagni succeeded to the holding, she in- 
curred a liability. The liability was that on 
her re-marriage she would lose the tenancy 
and on her death it would goto her hus- 
band’s relations. The liability attached to 
the succession to the property. If she re- 
married, the liability would automatically 
disappear, because she would have no right 
left in the holding. 

Since then Musammat Bhagni, in my view 
continued to have a limited interest in the 
holding even after 1926, it seems to me 
that ex-hbypothesi s. 25 (2) of Act IIL of 
1926 cannot govern the succession after 
her death. This sub-section provides that 
the interest ofa female occupancy tenant 
other than one subject to the provisions of 
sub s. (1) shall devolve upon her death (a) 
on her male lineal descendants in 
the male line, b) failing that on her 
husband and (c, if there are no such heirs 
as above-mentioned on the daughter’s son, 

` provided thathe was sharing in the culti- 
vation of the holding at the time of the 
tenant's death. This obviously seems to 
contemplate afemale who holdsa tenancy 
in her own right and who has or may have 
a husband and sons alive. It can only 
apply toa female who succeeded to her 
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deceased husband's holding before 1926 
if, as contended by learned Counsel for 
the plaintiffs, a contention which as I have 
already said I am unable to accept, the 
liability of forfeiture upon re-marriage 
which was imposed under s. 22 of the Act 
of 1901 was removed whenthe Act of 1926 
was passed. 

Iam clearly of opinion that in the Act 
of 1926 the Legislature intended to distin- 
guish between the position of a female 
who had inherited from a male tenant and 
one who had a tenancy in her own right. 
Sub-s. (1) of s. 25 relates to the former class 
and sub-s. (2) to the latter. I agree with 
the view expressed hy Bennet, J. in 
Piare Lal v. Suney Lal (2), that the words 
in s. 25 (1) “who has inherited an interest 
under s. 24" must be deemed to mean “who 
has inherited an interest which can be held 
under s. 24." The section is perhaps not 
very happily worded and it would have 
been more satisfactory if it had read “who 
has inherited an interest in a holding under 
8. 24 or under any previous Act”, but I 
cannot accept the proposition that it was 
the intention of the Legislature that a 
female who had become a widow before 
1926 and was still alive after 1926 should 
have a different status from a widow who 
died before 1926 or from a female who had 
become a widow after 1926. In both Acts 
it is provided that a widow shall inherit till 
her death orre-marriage; and I have no 
doubt whatsoever in my own mind that it 
was the intention of the Legislature that 
the holding should be retained withia the 
family of the original tenant. In Jaswant 


Singh v. Ganga Sahai (19), Allsop, J. ob- 
served 
“aae I haveno doubt at all that it was the 


intention of the Legislature to divide female ten- 
ants into two classes, namely the class which in- 
herited from male tenants, and the class which were 
tenants in their own right. I cannot believe that it 
was the intention of the Legislature, without a 
very clear statement tothat effect 
whole status of every woman who was’ holding at 
the date when tha Act was passed as an heir toa 
male tenant... seer” 


With those observations I am in com- 
plete agreement. Then there is another 
way of looking atthe matter. It is argued 
that the word “dies” in s. 24 of Act IH of 
1926 envisages a death which occurs after 
1926 and can have no reference to a death 
which took place while the Act of 1901 
was in force. In the view whichI have 
already expressed [ am unable to attach 
this significance to the word. Sach an 
interpretation would, in my opinion, violate 
the intention of the Legislature in respect 
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to devolution of tenancies. A more or less 
similar point fell to be considered in 
Shakuntala Devi v. Kaushalya Devi (9) and 
by a Full Bench of this Court in Rajpali 
Kunwar v. Surju Rat (8). In considering 
the meaning of the expression “dying 
intestate” in the Preamble to the Hindu 
Law of Inheritance (Amendment), Act IT 
of 1929, it was held that the word “dying” 
is a mere description of the status of the 
deceased and has no reference and is not 
intended to have any reference to the 
time of the death of the Hindu male; 
the expression merely means “in the case 
of intestacy of a Hindu male.” I am 
unable to differentiate between a person 
“dying” and a person “who dies”. In my 
opinion the analogy may well apply to 
the word “dies” ins, 24 of the Act III 
of 1926. l 

In my opinion tbe only rational conclu- 
sion which can be arrived at is that the 
devolution of Sita Ram's tenancy after 
the death of Musammat Bhagni is governed 
by s. 25 (1) of Act IIT of 1926, and that 
therefore since there areno heirs of her 
husband such as are described in cls. 3 
to 6 of s. 24, the defendant being the 
nearest collateral male relative and having 
shared in the cultivation of the holding 
at the time of Sita Ram’s death is en- 
titled to succeed, 

Bajpai, J—The facts of this case are 
stated in the judgment of the other learned 
Judges constituting the Full Bench, and 
the point of law that arises is whether 
the succession tothe tenancy is governed 
by s. 25 (1) or s. 25 (2), Agra Tenancy 
Act, (Local Act III of 1926). L have stated at 
` length in Piare Lal v. Soney Lal (2) at pp. 
1234—1243*, my reasons for holding that 
succession to the tenancy under the 
circumstances of the present case would 
be governed by s. 2d (2) of the Act, and 
although I have had the advantage of 
" reading the other judgments, [regret to 
say that I seeno ground for changing 
my opinion. I would, therefore, allow this 
appeal and decree the plaintiffs’ suit for 
possession. MH BN 

Ganga Nath, J.—This is a plaintiffs’ 
appeal and arises out of a suit brought by 
them against the defendants for their 
ejectment from the holding described in 
the plaint on the allegation that they are 
trespassers. The plaintiffs are the zemin- 
darg and the landin dispute is the occu- 
pancy holding of one Sita Ram. Sita kam 
died in 1906 cr 1907 long before the present 

*Pages of (1835) A. L. J.— [Hd] 
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Agra Tenancy Act of 1926 (Act ILI of 1926) ‘ 
was passed without leaving a male issue.” 
He was succeeded by his widow Musammat ~ 
Bhagni. She remained in possession of- 
the holding till she died on July 28, 1931. 
Sarju, the father’of defendant No. 1 took: 
possession of the holding, claiming as an 
heir of Sita Ram. He died during the 
pendency ofthe suit and his son Nanda 
was brought on the record in his place. 
The plaintiffs-landlords’ case was that on 
the death of Musammat Bhagni in 1931 ` 
the occupancy lapsed because succession 
was governed by s. 25, cl. (2), Agra 
Tenancy Act, and no such heir ag is there» 
in mentioned was in existence. The de- 
fendani’s case on the other hand was that 
Musammat Bhagni had succeeded to the 
tenancy as widow of Sita Ram, the occu- 
Pancy tenant, and thaton her death he 
(defendant), who was the nearest collateral 
of her husband and was joint in cultiva- 
tion with him, was entitled to succeed to 
it. An issue was remitted by the Oivil- 
Court to the Revenue Court fora finding - 
as to whether Sarju was a tenant or a- 
trespasser. The learned Assistant Collector 
found that Barju was the nearest collateral 
of Sita Ram with whom he had shared in 
the cultivation of the holding and that 
Sarju was a tenant. On this finding the 
learned Munsif dismissed the plaintiffs’ 
suit. The plaintiffs went up in appeal 
and the learned Additional Civil Judge 
upheld the finding of the learned Assistant . 
Collector, and the decision of the learned’ 
Munsif based thereon. ` 
The plaintifs have come here in second 
appeal. The question for determination is 
whether the case falls under s. 25, cl. (1) 
or cl.(2), Agra Tenancy Act. Section 24 
of the present Agra Tenancy Ast (Act Ll 
of 1926) deals with the suvcession of male - 
tenants and lays down an order of succes- 
sion. Section 25 deals with the succession 
of female tenants. A distinction has been 
madeins. 25 between a female ex-pro- 
prietary, occupancy or mnon-occupancy 
tenant who has inherited an interest ina 
holding from a male tenant and afemale 
ex-proprietary, occupancy or non occupancy 
tenant who holds the holding in her own 
Tight. Olause (1) deals with the succes- 
sion of the former and cl. (2) with that 
of the latter. Section 25 (1) lays down: 
“When a female ex-proprietary, occupancy or non- 
occupancy tenant who has inherited an interest in 
a holding under s 240r the female heir of a statu- 
tory tenant dies or surrenders or abandons such in- 
terest or in the case of a widow of class 2, in s. 21 re- 
marries such interest ehall, notwithstanding anything 
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- contained in s. 35, devolve upon the nearest surviving 
heir ofthe last male tenant, such heir being 
ascertained in accordance with s. 24.” 


centres round 


. The whole controversy 
the words “under s. 24” and their inter- 
pretation. Section 24 as stated above deals 
with the succession of male tenants and 
lays down an order in which the succession 
is to take place. In my opinion the words 
“under s. 24” in s. 25, cl.(1) mean “from 
a male tenant.” In order to attract the 
application of s. 24, the only condition 
that is necessary, is that the tenancy should 
have belonged to a male tenant. Then 
comes an order of succession laid down 
in s. 24 in accordance with which the 
. holding shall devolve. In the old Tenancy 
Act also the distinction between a female 
tenant in her own right and one with 
only a life-interest who had succeeded 
to the holding as the heir of the last male 
tenant did exist though it- was not very 
clear and distinct. Section 22 of the old 
Tenancy Act (Act II of 1901) dealt with 
. BUccession to tenancies, There was no 
Separate provision in the old Act dealing 
with succession to tenancies of female 
tenants. The rule laid down in s. 22 was 
made applicable to tne successioa to ten- 
ancies of female tenants also. In tae 
present Act, as stated above, there are 
Séparate provisions dealing with succes- 
sion to tenancies which belong to male 
tenants and those which belong to female 
tenants. The rules relating to the latter 
aro again divided between the rules gó- 
verning succession to the tenancies to 
which temale tenants succeed from male 
tenants and those regulating succession 
to tenancies which they acquire or hold 
in their owa right. Section 25, cl. (4) 
deals with the tenancies to which the 
female tenants succeed from male tenants, 
and cl. (2) with the tenancies which tne 
female tenants acquire or hold in their 
own tight. in the former case the tenancy 
goes back tothe heirs of the male tenant 
on the death of the female tenant or 
Surrender or abandonment by her interest 
in the holding, or in the case of a widow 
of class 2 ins. 24 on her re-marriage, but 
in the latter case it goes to the heirs of the 
female tenants only on her death. Section 
24, as stated above, deals with succession 
to tenancies of male tenants and the succes- 
sors include females, ġe. widow and 
mother. The words “female ex-proprietary, 
occupancy or non-occupancy tenant wao 
has inherited an interest in a holding 
under s. 24" in s. 25, cl. (1) means a 
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female tenant who has inherited her in- 
terest in a holding from a male tenant. 

The distinction between the two classes 
of female tenants referred to above existed 
even before the passing of the present 
Tenancy Act (Act III of 1926), and the Legis- 
lature made it clear in the present Act. 
There was no reason to change the status 
of the female tenants who had succeeded 
to tenancies from male tenants before the 
present Act was passed when the Legis- 
lature maintained and made it clear in 
the present Act (Act IH of 1926). That 
the Législature never contemplated nor 
made any change in the status of the 
female tenants who had succeeded to ten- 
ancies from mile tenants bsfore the prə- 
sent Act HI of 1923 was passed is clei 
from the following note oì p. 15 of the 
‘Outline of the Onanges introduced by tne 
Agra Tenancy Aci LI of 1925" describing 
the changes introducad : 

“The Act of 1928 adds the father and tho 
widowed mother to the list of heirs of a mule 
tenant. section 22 of the Act of 1901 was silent 
about female tenants, Section 25 of the Act of 1928 
makes the law clear. It brings out in full relief 
the distinction which must be mide between a 
female tenant in her own right aol ons with oaly 
a life-interest who has succeeded to the holding 
as the heir of the last male tenant. In the formr 
case, sub-ss,2 and 3 of the section pressribed the 
order of succession, In tha latter cass, sub-s. L 
read with s. 108 prevents the female tenant with 
only a life-interest from defeating the interest uf 
the reversioner by surrendering or abindoning the 
holding: If she surrenders or abandons it, the 
nearest surviving heir of ths last mule tenant 
succeedsto the holding. In liks manner, he succssds 
on the death of the female tenant or (where the 
female tenant was the widow of the last male tenant) 
on her re-marriage. 

Tne expression has noi been happily 
worded but inasmuch as s. 24 deals wito 
succession of male tenants the words “under 
s. Zt’ give a clue to the meaning and 
intention of the Legislature. They area 
mere description of the class to which the 
tenant belongs. | am; therefore, of the 
opinion tnab s. 23, cl. (L) covers and deals 
with the case of a female tenant wao sue: 
ceeded toa tenancy from a mals tenant 
‘before the present Act ILL of 1926 came 
into force. ‘(he defendant is the nearest 
surviving heir of the last male tenant in 
accordance with s. 24 as has been found 
by the lower Ovurts. [I would therefore 
dismiss the appeal. 

By the Full Bench.—In accordance with 
the opinioiof the majority of the Judges 
the secoad appeal of the plaintitfs is dismis- 
sed with costs. 

8. Appeal dismissed, 
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“RANGOON HIGH COURT 
First Civil Appeal No. 29 of 1937 
August 16, 1937 
BAGULEY AND NHARPE, JJ. 
MA TIN—APrELLANT 
versus 
_ MA E NYUN—Responpsnt 

Evidence—Eniry in heading of deposition sheet of 
witness, showing that he is Burmese Buddhist— 
Effect.of the entry to prove his religion— Witnesses 
examined on Commission — Commissioner subse~ 
quently examined though his name not appearing on 
list of witnesses—Evidence of witnesses recorded by 
him, tf can | be _relied—Burmese Buddhist Law— 
Person burying wife in house compound—Inference 
that he is not Burmese Buddhist, if canbe drawn. 

An entry in the heading of the deposition sheet 
showing that the person deposing is a Burmese 
Buddhist, is of no probative effect when ina sub- 
sequent suit the question arises whether such a 
person is or is not a Burmese Buddhist. Much im- 
portance cannot be attached to such an entry. 

Where after examining certain witnesses on 
Commission the party examined the Commissioner 
who was appointed to examine them ag its witness, 
though his name did not appear in the list of 
witnesses ; 

Held, that the Commissioner being an interested 
person, evidence of witnesses recorded by him could 
not be relied on, 

A Buddhist of importance may be buried in a 
kyaung compound, otherwise he is buried in the 
ordina1y village burial ground reserved for Burmese 
Buddhists. So where a person buries his wife in 
his own house compound and also wishes that he 
should be similary buried, it shows that he is not a 
Burmese Buddhist unless reasons aie given for this 
extraordinary mode of burial, 

F. O. A. against an order of the Dis- 
trict Court, Henzada, in O. R. No. 7 of 
1936. 

Mr. Ze Ya, for the Appellant. 

Mr. Po Han, for the Respondent. 

Baguley, J.—This appeal arises out of 
an application for letters of administra- 
tion. The application was tiled by Ma 
Tin who claimed to be a niece of the 
deceased U Aung. In her application she 
states that the only relatives left were 
the deceased’s nephews and nieces and 
they all agree to her getting letters of 
administration. She says the deceased 
left no wife or children and he was a 
Obristian at the time he died. Her ap- 
plication was opposed by Ma E Nyun who 
claimed to be the wife of the deceased 
and she alleged that the deceased at the 
time he died was a Buddhist. It is clear 
beyond dispute that at the time he died 
he was living as Man and wife with Ma 
E Nyun, but if hbe was a Christian the 
ceremony which is alleged to have taken 
place could not have married him legally 
to Ma E Nyun. In consequence the whole 
dispute turnson the question of whether 
U Aung was at the tame he died a Bud- 
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dhist or a Christian. It is proved beyond 
dispule that at one time U Aung had been 
a Christian. A copy of his baptismal 
certificate was filed showing that he was ` 
baptized into the Christian Ohurch on April 
6, 1912, and it is not really disputed 
that the Rev. A. Dilworth, the Missionary 
in charge of the S. P. Q. Mission for the 
whcle Delta division, used to visit him 
regularly up to March 1935 up to which 
time he had not formaily broken with the 
Christian Church. He died in May 1936; 
so the burden of proving that he had 
reverted to the Buddhist feith lies upon 
Ma E Nyun. 

A number of witnesses have been called 
on both sides who directly give the lie to 
each other and ¿as the learned Judge who 
tried the case points out in his judgment, 
16 is a case of hard swearing both of 
parties and their witnesses. After digest: 
ing the evidence of all the witnesses in his 
judgment, the learned Judge takes the evi- ` 
dence of two pngyis, U Hada Yingata, 
the presiding pongyi of the Kukcelon 
kyauvgdaik, and U Wa Ya Ma, the presid- 
ing pongyi of the Bawanagon kyaungdaik, 
and accepting their evidence decided that 
U Aung must be held to have been a 
Buddhist at the time he died. Had these 
reverend pongyis been examined by the 
learned Judge himself in Court, I should 
have felt that it was impossible to differ 
from the finding of the trial Judge who 
had the witnesses before him, but there 
18 one very unpleasant feature about the 
evidence of these two pongyis. The case 
was fixed for hearing on August 25 and 
29: on August 28, Ma E Nyun had only 
three witnesses present. She had filed a 
witness list showing she was calling eleven 
witnesses of whom the first two were the 
two pongyis in question and an application 
was made that as the pongyis were old 
and could not come to Court, they might 
be examined on commission. An applica- 
tion for issue of a commission waa tiled on 
August 29, and it was stated that the 
parties agreed that U Thu Yein, Higher 
Grade rieader of Myanaung, should be 
appointed the Commissioner. He was duly 
appointed Commissioner and the Commis- 
sion was returned executed and the Court 
began to examine the witnesses, 

‘he lirst witness called by Ma E Nyun 
was U Thu Yein himself who was exa- 
mined as a witness to prove of his own 
knowledge that U Aung was a Buddhist, 
and U Thu Yein was not named as a 
witness in the usual witness list. Had he 
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been named a3 à witness, it would be 
impossible to believe that he would have 


. been appointed a Commissioner to examine 


the two pongyis as Ma B Nyun's wit- 
nesses as he has got to be impar-ial and 
unbiassed as a judge. This savours to me 
of sharp practice and the result is that 
implicit reliance cannot be placed upon 
the evidence as recorded of the two 
pongyis without in the slightest degree 
impuging the veracity of the pongyis 
themselves. [b is the record of the evi- 
dence that cannot be relied upon. This 
Point is not touched upon by the learned 
Judge in his judgment and itis quite pos- 
sible that he never noticed it. 


There is another point with regard to 
Ma Nyun’s witnesses which is not 
noticed in the judgment and that is that 
one of her witnesses, Maung Po Kywa, is 
pecuniarily interested in Ma E Nyun’s 
success because since U Aung died Ma E 
Nyun has transferred a house site to him 
which formerly belonged to U Aung and 
this transfer of course will be valueiess if 
Ma E Nyun does not prove that U Aung 
died a Buddhist. Ia” addition to this, 
another of her witnesses, U Lun Byaw, 
according to another of Ma E Nyun’s wit- 
nesses, demanded Rs. 300 from Ma E 
Nyun as being the money which U Aung 
owed to’him on behalf of some third 
party. O Lun Byaw denied that U Aung 
owed him any money but Ma E Nyun’s 
Own witness says that he made this 
demand; so the evidence of Po Kywe and 
Lun Byaw must also be regarded as sus- 
pect. -For these reasons, it is impossible 
to accept the view of the learned Judge 
who tried the case in the way in which 
it would usually be accepted in a case 
which is obviously one which depends 
entirely on -the credibility of witnesses 
who give evidence in OQourt, and it is 


_ necessary for this Court to examine the 


evidence afresh. In such a case the best 
plan I think is to take the evidence which 
is in the nature of admissions by the 
other side and the evidence which is 
beyond dispute. U Aung died of poison- 
ing and an inquest was held upon his 
body. At that inquest Ma E Nyun was 
examined as a witness. In her deposition 
at the inquest as recorded by the Magis- 


trate appears a passage: 
“Since I was married to the deceased I held 


‘Net-pwe’ for the good health of the deceased. 


although he had no faith in such ceremonies on 
account of his being a Obristian.” 


This is a very definite admission by 


MA TIN v. Mat Nytn (RANG) 


£43 


Ma E Nyun which she can only meet by 
saying that what she really said was that 
U Aung did not believe in Nats because he 
had once been a Christian. As her case 
is that U Aung had not been a Christian 
for many years and she had only been 
married to him for one year,’ this explana- 
tion is poor, Next we have the definite 
statement recorded in the evidence of 
U Hada Yingata that although the house 
of U Aung had a shrine in it, there was no 
image of Buddha in that shrine. The 
existence of-a shrine is easily explained 
by the fact that the house was built 
before he became a Christian. The absence 
of an image of Buddha in it requires a 
good deal of explanation, for, had he re- 
verted to Buddhism he would undoubtedly 
have had an image placed in it, and this 
admission casis a very grave doubt upon 
the allegation of the wituesses called by 
Ma E Nyun that for years U Auog had 
shikhoed the Buddha in the snrine in his 
house and made offerings to it night and 
morning. 

Next we hive the ad nitted fact that Ma 
Ngwe Nyun, U Aunog’s first wife, who only 
died a little more tnau a year before he 
died, was buried in U Aung’s nouze com- 
pound and n9 reason for this extraordinary 
mode of burial is given by Ma E Nyun. 
Speaking. for myself, I cannot recollect 
any case within my knowledge of a Bur- 
mese Buddaist being buried in the com- 
pound of his own house. A Buddhist of 
importance may be buried in a kyauag 
compound, otherwise he is buried ın the 
Ordinary village burial ground reserved 
for Burmese Buddhists and it seems to me 
most striking that Ma Ngwe Nyun should 
have been buried in the compound of U 
Aung’s house and U Aung is said t9 have 
expressed tne desire that he should be 
buried there also. [ can only attribute 
this to a notion that as Ma Ngwe Nyun 
was a Christian she should not be mixed 
up even in death with non-Ohristians. As 
there were said to be only four Obristians 
in Myanaung and there was probably no 
Christian burial ground available for in- 
terment, I would interpret this mode of 
burial as being a case of religious exclu- 
siveness and defnite evidence pointing to 
U Aung and his first wife being Christians 
at any rate at the time that Ma Ngwe 
Nyun died and this is quite inconsistent 
with Ma E Nyun’s case that U Aung had 
been a Buddhist for many years before he 
died. As against this, we have the fact 
that U Aung himself once when examined 
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as a Witness a few months before he died 
is recorded inthe heading of the deposi- 
‘tion sheet as a Burmese Buddhist. In the 
ordinary heading form he is recorded as 
having said: 

My name is U Aung. 

My age is 55. 

Iam by race 


B. B. 
I profess the 


B. B. is of course the conventional 
abbreviation for ‘Burmese Buddhist,” but 
I cannot attach any great importance to 
this record. I have filled up too many 
thousands of these forms myself to attach 
a great importance to statements of this 
mature. When a witness gets into the 
witness-box wearing Burmese clothes and 
looking like a Burman, the Kyansa is 
habitually put in his hands for him to be 
sworn on and frequently without a ques- 
tion a “B. BJ.” is put against these two 
entries. Very rarely the witness protests 
and the Kyansa is removed and the Bible 
is put in his hands: a protest is made 
sometimes after the Buddhist form of oath 
has been taken andthe man is re-sworn: 
but I have little doubt that frequently the 
whole thing is gone thrcugh as a matter 
of routine and no grave importance is 
attributed to the ceremony by the witness. 
Had the statement occurred in the body 
of the deposition, that would have been of 
course quite another matter, but the entry 
being merely in the heading, I regard this 
as being of no probative effect.. As I have 
said before the case is one of hard swear- 
ing on both sides. The burden cf proof 
that U Aung had reverted to Buddhism 
being upon Ma E Nyun, Ma E Nyun was 
guilty of sharp practice in getting the evi- 
dence of the pongyis recorded in the way 
she did. The evidence of the pongyis as 
recorded cannot be relied upon owing to 
the way in which it was recorded. Two 
ofher witnesses are pecuniarily interested 
in the result, and belore the present dis- 
pute arose,she very definitely admitted at 
the inquest that U Aung was at any rate 
during his last illness a Christian. U 
Aung’s mode of burying his first wife 
would be incompatible with his being a 
Burmese Buddhist and his action in that 
respect supports the case of Ma Tin that 
he and his first wife were Christians. 
The evidence of Ma E Nyun's witnesses 
with regard to U Aung shikhoing and mak- 
ing offerings night and morning to the 
image of Buddha in his house shrine is 
negatived by the statement of U Hada 
Yingata to the effect that in the shrine at 
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U Aung’s house there was no image of 
Buddha and that discounts all the evi- 
dence on behalf of Ma E Nyun. 

For these reasons I am bound to hold 
that Ma E Nyun has failed to prove that 
U Aung reverted from Obhristianity to 
Buddhism. It must be held that at the 
time he died he was a Christian and she 
is therefore not his legal wife and his 
estate will go to his nephews and nieces. 
For these reasons I set aside the order of 
the trial Court directing letters of ad- 
ministration to issue to Ma E Nyun and 
dismissing, the application of Ma Tin. 
I direct that letters of administration do 
issue to Ma Tin on her furnishing security 
in the sum of Rs. 4,000. Ma E Nyun 
must bear costs in both Courts and I fix 
the Advocate's fee in this Court at five gold 
mohurss 

Sharpe, J.—Ours is indeed a difficult 
lask, for, ina case involving but a single 
issue and that issue one of pure fact, 
with six witnesses on one side as against 
nine witnesses on the other, an obvious 
case, as tLe learned trial Judge pointed 
out, of hard swearing of parties as well as 
witnesses—how are we, who have not the 
advantage of seeing those witnesses and 
of observing their demeanour, to decide 
on which side the trath lies? Were! it 
not for one matter, I think if would be 
almost impossible for me to say anything 
more than that the appellant has not 
satisfied me that the learned trial Judge 
was plainly wrong. The one matter to 
which I refer is that set out in the frst 
part of the appellant's second ground of 
appeal, namely that the lower Ucurt has 
entirely ignored the fact that the respon- 
dent had recently made an admission 
betore the Township Magistrate that her 
deceased husband was a Ohristian: see 
Criminal Miscellaneous Case No.7 of 1936 
of the Township Magistrate’s Court of 
Myunaung. ‘here is no doubt that the 
respondent did make such an admission; 
on July 1, 1936, she swore in that Town- 
ship Magistrate’s Court that the deceased 
continued a Obristian after she married 
him (which she had done in June 1939). 
On November 28 last, less than five 
months later, she swore in the present 
suit that the deceased was already pro- 
tessing Buddhism at the time of thelr 
marriage. An examination of the judg- 
ment appealed from reveals no reference 
whatever to this highly important admis- 
sion on the part of tue respondent. It is, 
most unfortunate that the learned Judge 
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did apparently overlook it, for I feel sure 
that if it had been present to his mind, 
it would have made his task easier, and 
that, . almost necessarily, he would have 
decided this issue of fact’ against the res- 
pondent. 
of the learned trial Judge, being of the 
nature if is, enables me to agree with my 
brother Baguley, that this appeal should 
be. allowed with costs here and below, 
that the order appealed from should be 
set aside, and that letters of administra- 
tion should issue to the respondent on 
her furnishing security in the sum of 
Rs. 4,000. 

Appellant's Aclvocates should realise the 
necessity of having Bench copies made of 
all documents upon which they intend to 
rely and which it is necessary for the 
members of this Court to peruse. Here 
the appellant’s Advocate did not ask for 
any Bench copy to be prepared of the 
respondent's deposition in Oriminal Mis- 
cellaneous No. 17 of 1936 of the Township 
Magistrate’s Court of Myanavng, although 
such deposition was, as I have already 
mentioned, expressly referred to in the 
memorandum of appeal. It is because of 
this omission that I agree with my learaed 
brother that the Advocate’s fee in this 
Oourt should be five gold mohurs; if the 
proper Bench copies had been bespoken 
I should have suggested to my brother 
Baguley that this was a case in which we 
ought to fix the Advocate's fee in this 
Court at a larger figure than we are now 
doing. 

D. Appeal allowed. 


~ BOMBAY HIGH COURT 
Second Civil Appeal No. 133 of 1934 
October 8, 1937 
RANGNEKAR, J. 
PANDU NARAYAN NHAVI—Dzrenpant 
APPELLANT 
versus 
AMIRUDDIN SHEKH ABDULLA 
SARKHOT—Praintizr—RagPon DENT 

Bombay Survey Settlement Act (I of 1865), s. 38— 
Khoti—Kabuliyat taken by Government from 
managing khot in particular form—Tenants cannot 
resist tts terms so long as they do not get the terms 
changed, : 

Once Government have taken a kabuliyat in a 
‘particular form from the managing khot, he becomes 
entitled to recover the faida in accordance with the 
terms of the kabuliyat. If any occupant is dis- 
satisfied with the terms of the kabuliyat, it is for 
him to take such steps as he may be advised 
against Government, or approach Government to get 
the kabuliyat changed, but until that is done, the 
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managing khot cannot go beyond the termaof the 
kabultyat, so long as it stands nor can the tenants 
resist the terms of the kabuliyat. Ganpati vV. 
Secretary of State (1) and Ganpati v. Secretary of 
State (2), relied on, 

S. O. A. fromthe decision of the Second 
Assistant Judge, Thana, in Appeal No. 267 
of 1932. 

Mr. A. G. Desai, for the Appellant. 

Mr. G. B. Chitale, for the Respondent: 

Judgment.—These are three appeals 
which arise out of three suits brought by 
the plaintiff to recover the amount of khoti 
dhara and khoti faida in kind for the 
years 1929-30 and 1930-31. The suits appa- 
rently were tried together and by consent 
of parties all evidence was recorded in 
Suit No. 601 of 1932, and it is agreed that 
the decision in Appeal No. 333 of 1934 
would govern the other two appeals. The 
facts are, that Shirkes were the original 
khots of the village Medhegaon, District 
Kolaba. That village is what is called a 
kabuliyat village. The plaintiff and his 
co-sharer khots purchased the khoti takshim 
belonging to the Shirkes by a registered 
sale deed on Febrnary $, 1924 (Ex. 35), 
and these suits were instituted by the plain- 
tiff as the managing khot of the village. The 
claim as to the dhara was not disputed. 
The claim as to the faida for the years 
1929-30 is now given up by the plaintiff, 
and the only question which arises in this 
appeal, and which was raised in the lower 
Courts, was whether the plaintiff was 
entitled to claim khott faida in kind, or 
whether his only right was to recover the 
khoti faida in cash, as contended on be- 
half of the defendants. The trial Court 
rejected the plaintiff's claim, but in 
appeal the learned Assistant Judge reversed 
the trial Court’s decision on that point, and 
the present appeal is taken from that 
judgment: Two points are raised on behalf 
of the appellant. The first is that, on a 
true construction of the sale deed under 
which the plaintiff and his co-sharer khots 
became the khoti owners of the village, the 
plaintiff was not entitled to recover the 
khoti faida in kind. The second con- 
tention is that, having regard to the pro- 
visions of 5. 38, Survey Settlement Act, the 
plaintiff is not entitled to recover the faida 
in kind. 

On the first question, both the Courts 
have on a true construction of the sale- 
deed, Ex. 35, read as a whole, come to the 
conclusion that by the sale the plaintiff 
acquired all the rights, existing or future, 
which the Shirkes, as khots, possessed. The 
appellant’s argument is that although that 
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undoubtedly is true, this general grant in 
favour of the purchasers is limited by 
.&n express term in the sale deed, which 
Testricts the power of the purchasers as 
regards this particular claim, and the ap- 
pellant relieson that term. Now, the sale 
_deed recites that the vendors were convey- 
ing not only the village in question in its 
entirety but also the rights, privileges and 
perquisites which they were enjoying at 
that time, or which they would become 
entitled to enjcy, or which would be grant- 
ed tothem by Government in future also. 
Then follows the description of the various 
lands. Then the sale deed recites the pay- 
ment of consideration and provides that 
“the purchasers were to pass every year a 
kabuliyat to Government. Then thereis a 
covenant for quiet enj yment, snd along 
with that the particular term on which 
Mr. Desai relies is set ont. That term is, 
that in respect of the Jand the purchasers 
should take the khoti faida atthe rate of 
eight annas per rupee of assessment. 

Now. the evidence shows that: at this 
time the question whether the khots in 
particular taluka were entitled to recover 
the khoti faida in cash or in kind was being 
agitated in the Courts, and that is clearfrom 
the old kabutiz,at, Ex. 55, which expressly 
refers to the litigation which was then 
pending between the Government and the 
khots. It appears that the last survey 
settlement was in the year 1902, and 
there is not the slighest doubt that at that 
time Government took a kabuliyat in a 
particular form from the khots. For some 
reason or another, the form of the kabu- 
liyat was changed in 1914. The khots, 
however, refused.to sign the kabuliyat, and 
the question arose whether the kabuliyat 
was legal or illegal, and whether the khots 
were justified in refusing to execute in 
favour of Government a kabuliyat as 
altered. That litigation came ultimately to 
this Court, and ended in favour of the 
khots. This appears from a decision of 
this Court in Ganpati v.Seeretary of State 
(1). The same question again arose in 
Ganpati v. Secretary of State (2), and, as 
pointed out by Madgaonkar, J., the judg- 
ment of the High Court was to be taken 
as a continuation of the judgment in 
Ganpati v Secretary of Siate (1). It seems 
to me thatit was in these circumstances 
that this particular term as to the pay- 
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ment of thekhoti faida in .cash was in- 
serted and referred to the rate which 
existed atthe date of the sale and without 
prejudice to the contentions of the khots 
againstthe Government (see Hx. 55). When 
the litigation ended against the Government, 
the old kabuliyat was restored, and the fact 
remains thatthe plaintiff passed -a kabu- 
liyat to Government in the old form 
(Ex. 54), and that admittedly gives him 
the right to recover the faida in kind. 
Apart from that, it is difficult for me to 
differ from the view taken by the Courts 
below, on a true construction of the deed 
read as a whole. 

On the second point, the position is in 
this way. The plaintiff relied upon a kabu- 
liyat which was executed by the plaintiff in’ 
favour of Government on December 23, 1925, 
(Ex. 54), and if that kabuliyat cannot be 
objected to in any manner and was binding 
on the plaintiff-khot, there is not the 
slightest doubt that he would be entitled 
to recover the khoti faida in kind upon 
the terms of the kabuliyat, and that is not 
denied. The kabuliyat expressly states that 
the khuts were to recover the faida in kind. 
Therefore the whole argument of the learn- 
ed Advocate for the appellant was directed 
to attack the Linding force of that kabu- 


- liyat and, if [ may gay so, iss validity also, 


The argument is this, that under s. 38, 
Survey Settlement Act (I of 1865), it is no 
doubt cpen to Government either to confer 
larger righ!s or to limit the rights of the 
khots a8 regards their claims against their 
tenants, but this grant, or the curtailment 
of it, can only be made at the time of the 
general survey ofthe district, and that it 
is not open to Government to change the 
terms of a kabuliyat at their sweet will. 
Section 38 is in these terms: 

“It shall also be competent to such officer, with the 
sanction of the Governor in Council, to fix the de- 
mands of the khot on the tenant at the time of the 
general survey of a district, and the terms thus fixed 
shall hold good for the period for which the settle- 
ment may be sanctioned.” 

Therefore, Mr. Desai says that once the 
terms were fixed, they could not be altered 
during the period of the settlement, and 
he says that if there is any doubt, the 
case should be remanded for the trial of 
the question as to whether this kabuliyat 
was taken at the time of the general survey 
of the district, or whether it was taken 
apart from any general survey. For, he 
says, that if itis proved that it was' taken 
when there was no geueral survey of the dist- 
Tict, then the kabuliat is bad. In my opinion 
this argument is not relevant to the ques- 
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tion which arises in this case. The facts 
are that every year the khots had to pass 
a kabuliyat. That kabuliyat fixed their 
rights and their habilities, their rights as 
against the tenants, and, their liabilily not 
to vary from or depart from the terms 
fixed by Government, and unless the 
kabuliyat was illegal, they themselves could 
not resist, and could not claim anything 
from their tenants which was not sanctioned 
by the kabuliyat, No question of illegality of 
the kabuliyat was raised in the lower Courts, 
and apart from anything else, that question 
cannot now be allowed to be raised. But 
It seems tome that there is no substance 
even inthis argument. I have set out the 
facts as to what happened in this taluka, 
which are clearly supported by the decisions 
in the two cases to which I have referred. 
When this Court held that the new kabu- 
liyat taken in 1914 which provided for the 
payment of the faida in cash was illegal, 
Government changed the form of kabuliyat 
and restored the old form which they had 
adopted in 1902, and there is not the 
slightest doubt that that kabuliyat provided 
that the payment of the faida was to be in 
kind and notincash. If the kabultyat is 
illegal, then itis open to the appellant to 
take such action as he may be advised. 
Sa long as the kibuliyat passed by the 
khot to the Governmsnt stands, it is diffi- 
cult to see. how the khot can go beyond 
the terms of the kabuliyat and how the 
tenants can resist the terms of the kabuliyat, 
and this seemsto be clear from the obser- 
vation of Madgaonkar, J. at pages 764-765* 
in Ganpati v., Secretary of State (1). It is 
clear from the rulings of this Court that 
once Government have taken a kabuliyat 
in a Particular form from the managing 
khot, he becomes entitled to recover the 
faida in accordance with the terms of the 
kabuliyat. If any occupant is dissatisfied 
with the terms of the kabuliyat, it is for 
him to take such steps as he may be advised 
against Government, or approach Govern- 
ment to get the kabuliyat changed, but 
until that is done, I am unable to see 
how the managing khot can go beyond 
the terms of the kabuliyats, so long as it 
stands. It is well-known that the practice 
of taking kabuliyats was introduced to limit 
the demands of khots against their ten- 
ants. In this view, therefore, the appeals 
must be dismissed with costs. 
_S. Appeals dismissed. 
*Pages of 26 Bom. L. R.—[Ed] Pee 
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As long as any person is in possession of a village, 
out of whose income the mera is payable, he is sub- 
ject to the liability and the liability is not one arising 
out of his having wrongly made a collection of what 
he was not entitled to collect but one arising from the 
fact that out of the collections which as a zemindar 
he is entitled to make, he is bound to make the 
disbursement and appropriate only the balance. In 
that sense and to that extent itis a personal liability. 
It is not one resting on covenant but in the nature of 
a charge, because the payment is one which has to 
be made out of the profits of immovable property, 
From the mere fact of its being a charge, it will not 
follow that it cannot fall under Art 131, Limitation 
Act. As long as any person continues to be in posses- 
sion of a village out of whose melwaram the mera is 
payable, heis liable to pay itas a condition of his 
tenure as a zemindar, or other person entitled to 
Possession of the melwaram interest. In respect of a 
claim of this kind, even the suit for payment of arrears 
due will be governed by Art 131. Ghulam Ghouse 
v. Jannia (1), distinguished. Maharana Fatteh- 
sangji Jaswantsingji v, Desai Kaliianraiji Hekmat- 
raiji (2), Rajarajeswara Dorai v. Sundara Pandia- 
swami Tevar (3) and Raja of Ramnad Sundara Pandia- 
swami Tevar (4), referred to. Manavikrama 
Zamarin Raja Avergal of Calicut v. Achutha Menon 
(5) and Pandia Chinna Thambiar v. Rama Aiyar (6), 
relied on. 

The mere fact that speaking from hearsay the wit- 
ness gave inconsistent answers to certain questions 
put to him in cross-examination does not justify an 
adverse contention based upon his alleged incon- 
sSistencies. 

C. A. against the decree of the Sub-Judge, 
Ohittoor, in O. S. No. 29 of 1928, etc. 

Mr. B. Sumayya, for the Appellant. 

Messrs. V. V. Srinivasa Iyengar, T. R. 
Srinivasathathariar, B.C. Seshachala Iyer 
and R. Venkatasubsa Rao, for the Respond» 
ent. 


Varadachariar, J.—These appeals and 
the connected second appeal raise more or 
less the same questions and may be con- 
veniently dealt with together. The suits 
out of which they arise were instituted by 
the same plaintiff against persons in pos- 
session of different portions of the former 
Karvetnagar zemaindarit and the plaintiff 
claims to recover from them a certain sum 
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of money representing arrears of what 
is described in" the plaint as kavimera on 
the allegation that more than 200 years 
ago, there was a grant by the then 
Rajah of Karvetnagar to the plaintiff's 
predeceseor-in-title of certain inams in 
the Karvetnagar zemindari and also of 
a hereditary right to receive a small frac- 
tion of the zemindar’s melvaram in each 
village in the zemindari. The arrears were 
claimed in the various suits for a varying 
number of years, according as the plaintiff 
had not received satisfaction in respect of 
his claims’ from the various persons, in 
possession for prior periods. 

The defences to the plaintiff's claim 
may be briefly grouped under four heads. 
It was contended that the right claimed 
was not ons which can be enfcrced in a 
Court of Law. The alleged payments, if 
true, must, it was said, have been only in 
the nature of voluntary payments, if not 
also in the nature of illegal collections 
from the ryots. It was next said that the 
plaintiff had not made out his right as 

eir of the alleged. original grantee. 
Thirdly, a plea of limitation was raised 
and lastly, questions were raised as to the 
form of the decree that the plaintiff was 
entitled to. Itis some consolation to find 
that all the Courts which had to deal with 
this litigation have uniformly found in 
favour of the plaintiff so far as the merits 
of his claim go. After eXamining the 
records of the case, we cannot help expres- 
sing our regret that the defendants should 
have thought fit to re-agaitate the merits of 
a claim which has been put forward 
successfully in various litigations, at least 
from 1894, ; 

The first two points above indicated 
may be briefly disposed of. We are unable 
to accept the suggestion that the payments, 
if any, made to the plaintiff or to his 
predeceesor-in-title, were only in the nature 
of voluntary payments or illegal exactions. 
As shown by the learned Subordinate 
Judge who has dealt with the case at 
considerable length, it is clear that as 
early as 1810, plaintiff's predeccssor-in- 
title claimed that there had been a grant 
by a previous Rajah to his predecessor-in- 
title scmewhere about 1690 and that the 
eame had been lcst during Hyder's inva- 
sion. It is obvious taat the then officers 
to whom that representation was made 
were satisfied with that explanation for 
the non-production of the grant. The 
accounts of the zemindari which have been 
produced in respect of'a period ‘going back 
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to 1832 clearly show that the practice has 
been for the village officers, in preparing 
the village accounts, to make a deduction 
in respect of this kavimera before ascer- 
taining tbe amounts which they were to 
remit to the zemindar as his net income 
from the village. In several mortgage 
documents executed by previous zemindars 
reference has been made rot only to meras 
generally but specifically to this kavimera 
and it has been directed that the usufruc- 
tuary mortgagees should appropriate in 
satisfaction of their claim for interest or 
of principal only the balance of the village 
income that may remain after the various 
meras including the kavimera had been 
paid. There are also letters of which two 
may be treated as typical; the first (Ex G) 
was written when a widow Venkatara- 
jamma succeeded the previons holder and 
the oth r (Ex. G10) was sent by the © 
zerindar when the plaintiff's guardian 
made a claim on the plaintiff's behalf; in 
both the letters reference was made to 
the obtaining of succession certificate or 
to the appointment of the plaintiff's guar- 
dian by a Court of Law, and directions 
were given that on the strength of the 
title thus established, the mera amounts 
would be disbursed to them in future ag 
before. It is also in evidence that from 
189! plaintiff's title has been asserted and 
established in various litigations. In the 
face of this evidence, it is impossible to 
come to any other conclusion than that it 
was in recognition of a hereditary right 
under a pre-existing but subsequently lost 
grant that this mera was being paid to the 
Plaintiff's predecessor-in-title and after- 
wards to the plaintiff. 

Befcre us, Mr. V. V. Srinivasa Ayyangar, 
on behalf of the Tirupathi Devas!hanam, 
raised a point that if the case was to be 
treated as one of payment in return for 
service to be rendered, plaintiff was not 
merely not rendering service but was 
incompetent to render such service. We 
donot think it is necessary to deal with 
that question, because there is nothing to 
indicate that this is a service grant. Some 
reference was made to the possibility of 
successive grants to each individual and it 
was argued that as no grant had been 
made to the plaintiff, he was not entitled 
to claim payment merely on the ground 
that his predecessors had been paid the 
mera but the evidence to which we have 
already referred, particularly Exs. G and 
G-10 establish that it was in recognition 
of a hereditary right that the payments 


1938 


were being made. The argument about 
resumption and re-grant seems to rest 
merely upon a misconception arising from 
the use of lhe word japtt in some of the 
documents. It is obvicus*from the context 
that reference was made to japti merely 
-because on account of some defect in the 
claimant's title, as for instance, the non- 
production of successsion certificate or the 
absence of any appointment of a guardian 
there was a temporary break in the pay- 
ments. The use of the term jari which 
we find was ordered as soon as the defect 
was cured, is itself a clear indication that 
it was merely a recognition of a right for 
the continuance of the payments and not 
a fresh grant as an act of grace. 

It was next said that the payment has 
been so indefinite as not to suffice to be 
the basis for a claim on the ground ofa 
lost grant. The answer to this is that the 
indefiniteness is not in the right to which 
the plaintiff is entitled but merely arises 
from the fact that the practice hes been to 
calculate the mera at different rates for 
different villages, there being no lack of 
uniformity so far as the rate for each 
village is concernced. Differences in the 
rates adopted in different villages might 
have originated from various causes, but as 
the same rate had been shown to have 
been adopted in respect of any particular 
village throughout the time in respect of 
which any information is available, we do 
not think there is any force in the argu- 
ment based on indefinilness. 

As regards the argument against tke 


proof of the plaintiff's title, the learned” 


Counsel laid siress upon the inconsistent 
statements made by the plaintiff in the 
witners-box as to how he derived his title. 
At one stage he referred to a will executed 
by his grandfather's mother at another 
stage he described himself only as heir of 
his grandfather and in the third stage he 
stated that his maternal uncle had sur- 
vived his grandfather; but the context in 
which these statements appear makes it 
clear that the plaintiff had no personal 
knowledge in respect of events which 
happened either during his infancy or 
before his birth. He stated positively that 
he had no personal knowledge in respect 
of the above matters: that being so, the 
mere fact that speaking from hearsay he 
gave inconsistent answers to certain ques- 
tions put tohim in cross-examination does 
not, we think, justify a contention based 
upon their alleged inconsistencies. As we 
have already pointed out, the plaintiff's 
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rightis established by the documentary evi- 
dence in the case and so far ag his personal 
claim is concerned, there is the undisputed 
fact that from 1894 he alone hus been 
putting forward the claims successfully 
has either come 
fcrward or has even been aileged to have 
a right. We accordingly tn'nk thit the 
decision of the Courts below on the first 
two points is correct. 

‘ The third question his been argued 
before us more fully than the first and the 
second. In scme ofthe plaints, theclaim 
has been made fora ‘money’ decree though 
incidentally reference has also been made 
to the plaintiff's claim being a charge on 
the villages. In a few of the plair‘s, relief 
has been prayed for by way of enforce- 
ment of a charge as well. The question 
of limitation is material in two of the 
suits because in these two suits the claim 
includes arrears alleged to be due in res- 
pect of a period anterior to six years be- 
fore suit. In A. S. No. 160 of 1931, 
Plaintiff has appealed against so much of 
the lower Court’s decree as disallowed hig 
claim for the period anterior to six years 
before suit, that is for Fasli 1331. The 
learned Judge who decided that case pur- 
ported to follow the decision in Ghulam 
Ghouse v. Jannia (1), and held that tLe 
plaintiff's claim cannot be said to relate 
to a periodically recurring right within the 
meaning of Art. 131: and ashe was alco of 
opinion that the plaintiff was not entitled to 
a charge, ke held that the case was not 
governed by Art. 132. He therefcre 
allowed the claim only for six years prior 
to suit, i.e. to the extent permitted by 
Art. 120. On the other hand, the District 
Munsif, who decided the case out of which 
8. A. No. 544 of 1933 arises, was of opi- 
nion that the plaintiff was entitled to a 
decree for enforcement of a charge and 
he accordingly allowed the claim for the 
whole period, 7. e. within 12 years before 
suit. 

In the arguments before us, various suge 
gestions have been made as to the proper 
Artlicle of the Limitation Act applicable to 
the plaintiff's claim. On benalf of the 
defendants, it has been contended that the 
claim is really one ‘for money had and 
received’ and that the plaintiff could only 
claim the coilections made by the defen- 
dants within three years of suit. At best 
it was said, Art. 120 might apply as the 
residuary Article and that would justify 


(1) 39 ML J 492; 58 Ind. Oas. 788; AI R 1990 Mad, 
447; (1920) M W N 394; 12 L W 100. 
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the award of six years’ claim. Reliance 
was in this connection placed on the deci- 
sion in Ghulam Ghouse v. Jannia(1). On be- 
half of the plaintiff, it was contended that 
the plaintiff was entitled to a charge, that 
his claim was in any event governed by 
Art. 131 and that the suit was not analogous 
to a claim for ‘money bad and received’ but 
it was against a person who stood in the 
position of a grantor and was, therefore, 
liable to pay. 

We are unable to accept the defendant’s 
contention as to the nature of their liabi- 
lity. It is true that the liability is not 
one descending upon the defendants as 
heirs-at-law of the grantor nor is if a per- 
sonal liability in the sense that it will 
continue to inhere in them even after 
they had ceased to be in possession of the 
villages out of which the meras are 
claimed. This is all that their Lordships 
of the Privy Council meant when they 
said that a liability of this kind is nota 
personal liability, but one virtue tenure: 
Maharana Fattehsangji Jaswatsingji v. 
Desai Kallianraiji Hekmutraiji (2). But 
as long as any person is in possession 
of. the village, out of whose income the 
mera ia payable, he is subject to the 
liability and the liability is mot one 
arising out of his having wrongly made a 
collection of what he was not entitled to 
collect but one arising from the fact that 
out of the collections which as a zamindar 
he is entitled to make, he is bound to 
make the disbursement and appropriate 
only the balance. In that sease and to 
tbat extent it is a personal liability. It 
is not one resting on covenant but in the 
nature of a charge, because the payment is 
one which has to be made out of the pro- 
fits of immovable property: see Rajara- 
jeswara Dorai v. Sundara Pandiaswami 
Tevar (3: and Rajah of Ramnad v, Sundara 
Pandiswami Tevar (4. S3e also the Expla- 
“nation to Art. 132, Limitation Act. We 
may add that from the mere fact of its 
being a charge, it will not follow that it 
cannot fall under Art. 131. As long asany 
person continues to be in possession of a 
village out of whose melwaram the mera 
is payable, he is lable to pay it as a 
condition of his tenure as a zemindar, of 


peria 34; 21 W R 178; 13B L R254; 3 Sar. 30 
(3) 27 ML J 694; 27 Ind. Cas. 283; AIR 1915 Mad. 


664. 
| (4) 42 M 581; 49 Ind. Cas. 704; A IR 1918P O 156; 
461A 64; 17 A LJ 153; 36M LJ 161; 23 O W N 549; 
290 LJ 551; 25M LT 400; 21 Bom, L R 885; (1919) 
M WN 511; 10 L W 322 (PO), 
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other person entitled to possession of the 
melwaram interest. It was decided bya 
Full Bench in Manavikrama Zamorin: 
Raja Avergal of Calicut v. Achutha Menon 
(5), that in respect ofa claim of this kind, 
even the suit for payment of arrears 
due will be governed by Art. 131: see also 
Pandia Chinna Thambiar v. Rama Aiyar 
(6). Itis true that on the question of the 
applicability of this Article to a suit for 
money, there has been a difference of 
opinion in cther Courts. But, so far as 
this Court is concerned, the matter must 
be taken to be concluded by the decision 
of the Full Bench. It may be, as pointed 
out in Ghulam Ghouse v. Jannia (1), the 
learned Judges who decided the Full Bench 
case assu-ied that the claim is one in the 
nature, ¢ a periodically recurring right ; 
and forthe present we are willing to treat 
that question us cpen to argument. But if 
it isa periodically recurring right, a claim 
fcr arrears in respect of such right (as 
much asa mere suit for declaration) is un- 
doubtedly governed by Art. 131, according 
to the cpinion of the Full Bench. 

The decision in Ghulam Ghouse v. Jannia 
(1), was strongly pressed on us and we were 
asked to hold thataclaim like the present 
is not one in thenature of a periodically 
recurring right. We do nut think that that 
judgment is an authority for that position 
the case is clearly distinguishable because 
the suit was not one between the person 


“entitled to the periodical payment and the 


person bound to make the pericdical pay- 
ment but one between a person who 
claimed to be go entitled and another per- 
son who, he alleged, had wrongly received 
the payment from the person liable to 
pay. So viewed, the suit was really in the 
nature of an action for ‘‘money had and 
received.” An examination . of the records 
of that case also shows that the point 
argued there related not so much to the 
period of limitation applicable to the 
recovery of the money but to the period of 
limitation governing the right to the office 
itself as between rival claimants. The 
plaintiff claimed to be entitled to be the 
muttawalli of a mosque and the defendant 
likewice claimed to be entitled to the office 
of muttawalli and on the evidence it 
appeared that ihe defendant had been in 
possession of the office formore than six 


(5) 38 M 916; 23 Ind. Cas, 806; A I R 1914 Mad. 
a, 26 ML J 377; (914) M W N 228; 15MLT 


(6) (1936) M W N 712; 164 Ind. Cas. 794; A I R 1936 
Mad. 704; 44 L W 250; 9 R M 167. 
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years prior to suit. What the Court 
decided was that as the defendaut had 
been in possession of the office for more 
than six years, the plaintiff's right to the 
office itself had been extinguished and the 
mere fact that the Yeomiah allowance 
might have been an annual payment, 
would not bring the case under Art. 131. 
This line of reasoning is quite in accord 
with the decision in Kidambi Raghavachar- 
iar Vv. Tirumalai Asari Nallur Raghavacha- 
riar (7), where it was held that if the office 
is not a hereditary one, six years’ posses- 
sion by a rival cffice-holder would suffice to 
extinguish the plaintiff's right thereto and 
with the right to the office he would also lose 
the right to receive all payments attached 
tothe office. 

That payments like the present will be 
governed by Art. 131 is now placed beyond 
doubt by the decision of the Judicial Com- 
mittee in Secretary of State v. Parashram 
Madhavrao (8). The facts of that case are 
very similar to the facis of the present 
with this difference that the grant relied on 
there was made by the British Government 
—no doubt in confirmation of a prior grant 
which had been made by the Maharaja of 
Satara— whereas here the grant wis made by 
former Rajah of Karveinagar the nature of 
the payment is very similar tothe present. 
Their Lordships have put it as a matter 
beyond doubt.that a claim toa payment of 
that kind would fall under Art. 131. Our 
attention was drawn to the decision in Jaggo 
Bai v. Utsava Lal (9), where dealing with a 
claim, to a malkara, the Privy Council ap- 
plied Art. 120. That case is clearly distingu- 
ishable, because the question did not arise 
there between the person entitled to the 
payment and the perecn bound to make 
the payment, but between rival claimants. 
The nature of the payment in that case 
was not one which will satisfy the defini- 
tion of ‘immovable property’ and there- 
fore, Arts. 141 and 144, were excluded; their 
Lordships accordingly held that a claim of 
that kind between two rival claimants would 
be governed by Art. 120. 

As bearing upon the question of limita- 
tion, we must refer to one other argument 


(7) 26 M 113. 

(8) 58 B 306; 148 Ind. Cas. 796; AI R 1934 PC 108; 
611 A190;6RP O 137; (1934)M W N 437,66 M L 
J614; 30 L W 748; 38 O W N 568; 590 L J 282; 36 
Bom, L R 551 (PO). - 

(9) 58 M LJ 160; 117 Ind. Oas. 498: A I R 1929 PO 
166;51 A 439; 56 I A 267;33 C W N809;10 T 
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advanced by Mr. Srinivasa Ayyangar on 
behalf of Tirupathi Devasthanam, i. e. that . 
the proper remedy of the plaintiff was to 
proceed ‘against the ryots and collect his 
percentage from them and that the persons 
in possession of the melwaram interest were 
under no legal obligation to make the col- 
lections and pay the plaintif. If this posi- 
tion were correct, it would nodoubt follow 
that any liability of the zemindars or per- 
sons in their position would only be as for 
‘money had and received’. But we do not 
think that that is the true nature of the 
right. The whole course of conduct of the 
parties and the information avaitable from 
the accounts negative that description of 
the plaintiff's r ght; the matter is put be- 
yond doubt bythe positive direction given 
in Ex. G that the perscn entitled to the mera 
should only receive it from the village 
officers of the zemindar and should not 
make any attempt to collect the money from 
the ryots. Indeed this is the only proper 
course, when it is remembered that the mera 
was a deduction from the melwaram inter- 
est of the zemindar and was not part of 
the rent which the ryots had to pay or 
any liability cast by custom onthe ryots. 
The lower Courts were, therefore, right in 
holding thatthe liability is one cast upon 
the person in possession of ths melwaram 
interest to make this disbursement befora 
he can appropriate for his own use the rest 
of the melwaram income. In that sense, it 
will also be a charge; but in the view that 
Art.. 131, applies to the money claim, it is 
unnecessary for the purpose of the present 
case to decide whether the suit will not 
be governed by Art. 132. We will only 
point out that Art. 132, will apply so far 
as the plaintiff might seek to recover the 
money by sale of the particular property 
charged and will not govern his right to a 
decree against the persons who had made 
the collection of the melwaram. Having 
regard to the usage established by the evi-* 
dence, we think that in this case the charge 
must be treated not as one available gene- . 
tally against all the villages of the zemin- 
dari or even against all the villages in the 
possession of any particular defendant but 
as one on each village in respect of the por- 
tion of the mera due from that village. 

It only remains to deal with the objec- 
tions raised to the form of the decree. A 
money decree against any of the defend- 
ants in respect of arrears that had fallen 
due for a period of 12 years or less, pro- 
vided that the defendant has been in pos- 
session of the village for the period of the 
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‘ alaim, will be perfectly right. Similarly, a 
charge decree against the melwaram inter- 
est in any village in respect of the amount 
of mera due from that village will be equal- 
ly right; but in une or two instances in the 
appeals before us, the decrees cannot be 
said to be limited in that form. We do not, 
however, think it necessary to goso far as 
formally to amend the decree except to the 
extent to which any greater liability has 
been cast on the defendants by these dec- 
rees having been so framed. As regards 
the rights of parties in the future, the decla- 
tion we have above given will be sufficient 
to avoid any inconvenience. 

We accordingly think it necessary to deal 
particularly with the decree only in 8. A. 
No. 541 of 1933. Even in A. S. No. 40 of 
1935, it has been contended that a liabi- 
lity has been cast upon the defendant in 
respect of a Fasli prior to his getting into 
possession, but we think the amount involved 
is so small that itis hardly worthwhile pur- 
suing that question or modifying the decree. 
In S. A. No. 544 of 1933, the amount involv- 
ed is larger. It appears that in respect of 
some 15 villages in the Pallipat Taluk, the 
mahant became a purchaser of the equity 
of redemption prior to the date from which 
the claim is. mace in this suit, but the pro- 
perty was nevertheless in the possession of 
a usufruciuary mortgagce who was redeem- 
ed many years later. It may be a question 
whether during the time that the usufruc- 
tuary mortgagee was in possession, the 
plaintiff would not never heless be entitled 
to his claim because the usufructuary mort- 
gagee was entitled only to what remained 
after the meras hid been paid, But the 
usufructuary mortgagee is not a party to 
this appeal. | 

Tt also appears that during the pendency 
of the redemption suit, instituted by the 
mahant against the usufructuaay mortgagee, 

“the mahant was in de facto possession as 
Receiver, but we are not prepared to hold 
that the mahant will be liable merely on 
the ground of his possession as teceiver 
and it will be necessary to consider how the 
accounts were taken in respect of his recei- 
vership and whether the amount which 
would legitimately have been deducted in 
respect of the plaintiff's mèra was taken into 
account or not at the time ofthe passing of 
the Receiver's accounts Though the point 
was in a way raised before the District 
Munsif (who overruled it in the view he 
took as to the nature of the plaintiff's 
charge), the matter was not adjudicated on 
by the lower Appellate Ootirt and the result 
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is that we have very little information on 
which we can come to a definite conclusion 
as to the amount which the mahant might 
be entitled to claim deduction of as repre- 
senting the period of his possession as 
Receiver. It dees not seem to us worth- 
while to send the case back for further 
investigation on this point and the learned 
Counsel on both sides fairly agreed to our 
suggession that as the main point was to 
define the legal basis of the plaintifi’s 
right and of the defendant's liability, it 
will be sufficient for us to fixa rough and 
ready figure as the deduction which ought 
to be allowed in respect of the period prior 
to the mahant's getting into possession in his 
own right. We suggested a figure of Rs. 500 
and Counsel on both sides have agreed to 
it. The decree of the District Munsif will 
accordingly be modified by substituting 
Rs. 838-4-9 for Rs. 1838-49. Interest will 
also be - correspondingly reduced. In the . 
result, A. S, No, 160 of 1931 will be allowed 
and the plaintiff will be given a decree 
even in respect of the amount claimed for 
Fasli 1331. Appeal No. 101 of 1934 also 
will be allowed in the sense that there will 
be a finding on Issue No 1i to the effect 
that the mera due tothe plaintif is a charge 
of the kind that we have explained above. 
We do not think it necessary to make any 
separate order ag t9 costsin A. S No. 101 
of 1934 orin A.S No.10 of 1935 0r 8. A. 
No. 544 of 1933; butin A. 3. No. 160 of 1931, 
the appellant willbe entitled to his costs 
and in A. S.No. 100 of 1934, the respond- 
ent will be entitled to his costs. Appeal 
No. 100 of 1934 is dismissed. Appeal No. 40 
of 1935 is also dismissed. 


Neg. Order accordingly. 


LAHORE HIGH COURT 
Second Civil Appeals Nos. 1085 and 1086 
of 1937 
January 17, 1938 
Barns, J. 
Lala DAULAT RAM AND 0OTHERS— 
DEFENDANTS— APPELLANTS 


versus 
Lala HAVELI SHAH AND orazrs— 
PLAINTIFFS —RESPONDENTS 

Transfer of Property Ast (IV of 1882), 3. 1l~ 
Sale of site of shop—Lnjoyment, if can be restricted 
—Evidence—Jamabandi—Entries in—Presumption.. 

When the ownership of the site of the shops is 
transferred to the vendee its enjoyment cannot be 
restricted by the vendor by condition that the vendee 
should not convert the shop into two or more. The 
restriction isin contravention of provisions of s, 11, 
Transfer of Property Act, 


1938 

Entries in jamabandi made in due course of law 
are presumed to be correct, 

8. U. As. from the decree of the District 
Judge, Lyallpur, dated June 21, 1937. 

Mr. Shamair Chand, for the Appellants. 

Mr. V. N. Sethi, for the’Respondents. 


Judgment.—Civil Appeals 1085 and 
1086 ot 1987 are connected and will be dis- 
posed of together. They arise out of two suits 
ofa similar character, in which the plain- 
tifis sued for a declaration that they were 
the owners of the land underneath the 
| tharas in front of the shops of the defendants 

and that the defendants were not entitled 
to make certain alterations in their shops 
contrary to the conditions of the sale of 
the sites underneath the shops made by 
Mr. Warburton, the predecessor-in-interest 
of the plaintiffs, in favour of the. defen- 
dants. The defendants claimed that they 
were the owners of the site underneatn 
the tharas, that the alterations and addi- 
tions made by them were nct contrary to 
the conditions of sale and lastly that the 
said conditious were not binding in law. 
he trial Cout dismissed ihe sult On 
appeal, the learned District Judge has 
decieed the claim to the extent of declaring 
that the plamtitis were the owners of the 
site underneath the thavasin front of the 
shops of the defendants. From this decieion, 
the defendants have preferred appeals 
while the plaintiffs have preferred cross: 
objections. 

‘the main point for decision in the 
appeals is whether the site underneath 
the tharas has been rightly held to be the 
property of the plaintutis. ‘Lhe finding in 
favour of the plainwiis is one of fact, but 
it 18 cuntended on penalf of tue defendants- 
appellants that the nnding is vitiated by 
the fact that the learned District Judge has 
omitted “to take into consideration some 
material evidence and has misconstrued 
some of the documents relied on by the 
deiendants. As regards the oral evidence, 
attention was invited to the evidence of 
Sant ugh, Jagat Singh, Hira Nand 
` and Muhammad ismail wuo nave deposed 
that the land underneath the tharas was 
sold to the defendants. It is true that in 
tne printed conuitions of tue sale which 
were published ın advance, it was stipulat- 
ed that the site underneath tue tharas 
would remain with the vendor, i e. Mr. 
Warburton, but tbe evidence of the above 
witnesses was to the eliect that at tbe time 
of the sale these conditions were moduied 
and it was stated that the site underneath 
the tharas would go to the vendees. sant 
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Singh has deposed that he held a power 
of-attorney and the alteration made in the 
conditions, as stated by him, is supported 
by an endorsement made by him on the 
receipt given to the defendants. The 
learned District Judge has referred to this 
receipt, but has found that the alteration 
in the conditions was made after the sale. 
This, however, was not the evidence given 
by Sant Singh and the other witnesses re- 
ferred to above. The evidence was 
that the alteration was made at the 
fime of the sale by auction and the 
endorsement merely was a piece of evi- 
dence in support of this alteration. Jagat 
Singh, Hira Nand and Muhammad Ismail 
have apparently purchased similar sites 
from Mr. Warburton and it might be said 
that their evidence is interested. But 
there seems to be no good reason for doubt+ 
ing the veracity of Sant Singh who appar- 
ently Leld a general power-of-attorney 
from Mr. Warburton. Nothing has been 
brought out in his cross-examination to 
throw dvubt on his veracity or evidence 
prodnced to rebut his statement that he 
beld a power-of-attorney. The svidence 
of these witnesses received further support 
from the testimony of Miss Warburton, 
daughter ofthe vendur, who has also sup- 
ported the contention of the defendants- 
appellants. Bhe has not been shown to he 
in any way interested in supporting the 
defendants. 

The testimony of the defendants’ wit- 
nesses also receives strong cerroboration 
from the mutation Ex. D-2 with respect to 
the sale of the site of the shops. The 
learned District Judge has remarked that 
the mutation referred to the shops as a 
whole and not to the platforms parti- 
cularly. It is difficult to understand what 
the learned District Judge means exactly 
by this remark. The learned Judge of the 
trial Court has pointed out that the areas, 
given in the mutation show that the sites 
sold to the defendants included the land 
underneath the tharas. This finding of 
the trial Oourt was not upset by the 
learned District Judge and its correctness 
was not disputed before me even by the 
learned Counsel for the plaintife. The 
mutations were followed in due course by 
entries in the yamabandi and there isa 
presumption of correctness attaching to 
these entries. The burden lay heavily on 
the plaintiffs to show that these entries 
were wrong and that as a matter of fact 
the land underneath the tharas had not 
been sold to the defendants. They have, 
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however, failed to adduce any such evi- 
dence. In the circumstances, it must be 
held that the land underneath the thuras 
has been sold to the defendants and that 
the trial Court’s decision on the point was 
correct. I may state here that I am con- 
fining myself in this case to the sale of the 
sites in favour of the defendants. The 
learned District Judge has referred to cer- 
tain copies of judgments which indicated 
that the purchasers of certain other shops 
were uot allowed the ownership of sites 
underneath the tharas in front of their 
shops. I am not, however, cuncerned with 
the correctness of the decision in those 
eases The present case has to be decided 
on the evidence produced by the parties 
and taking into consideration the mutation 
Ex. D2 along with the oral evidence dis- 
cussed above, I am of opinion the trial 
OCou:t’s decision was correct. 

So far as the cross-objectiong are Con- 
cerned, the only point raised was that the 
learned District Judge was not right in 
holding that in view of. s. 11, Transfer of 
Property Act, the conditions restrictiag the 
making of alterations in the shops were 
void . The only objection raised by the 
learned Counsc! for the plaintiffs was 
that the defendants were not entitled to 
convert their shops into two or more shops 
as they had done. T'he restriction obviously 
appears to me to be in contravention of 
the provisions of s 11, Transfer of Pro- 
perty Act; inasmuch as when the owner- 
ship of the site of the shops was transferred 
to the defendants, its enjoyment could not 
be restricted by the vendor. The learned 
Counsei for the plaintiffs next contended 
that the restriction was necessary for the 
beneficial enjoyment of the adjacent pro- 
perties. He was, however, unable to explain 
how the partition cf one shop into two or 
more shops could be reasonably considered 
‘o affect the enjoyment of the neighbouring 
properties. It is also to be noted that the 
plaintifis are not themselves the neigu- 
bours and no objection has been raised in 
this respect by the owners of the neigh- 
bouring shops. On the above findings, I 
accept ıhe appeals and reject the cross- 
objections and dismiss the plaintiffs’ suit 
with costs throughout. 

D. Appeals accepted. 
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BOMBAY HIGH COURT 
Reference in First Appeals, Stamps 
Nos. 1240 and 1330 of 1937 
October 7, 1937 
Bgatont, C. J. 
BALARAMCHARYA SWAMIRA- 
CHARYA RAJPUROHIT AND O0OTHERS— 
APPELLANTS 

versus -` , 

CHIDAMBARAGOUDA RAMCHANDRA- 

GOUDA BAHADUR DESAI AND OTHERS -— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XX 
r. 12—Correct procedure as regards mesne profits— 
Court Fees Act (VII of 1870), Sch II, Art. il~- 
High Court directing executing Court to’ determine 
mesne profits in execution—Hxecuting Court ordering 
that plaintiff do recover mesne profits from de- 
fendant—Such order must be held as one under s, 47, 
Civil Procedure Code (Act V of 1908)—Appeal from 
such order—Court-fee payable 

The correct procedure under the Oivil Proce- 
dure Code, is for the Oourt to direct an inquiry 
as to the mesne profits, and then pass a final decree 
for the amount found due on the inquiry. 

Where in acase the High Court directed the 
executing Court to determine the amount of mesne 
profits in execution and the executing Court ordered 
that the plaintiff do recover certain specified sums 
as mesne profits, the order of the executing Court 
must be treated as one made unders 47, Civil 
Procedure Code, and on an appeal from such order 
the court-fee payable is lis. 2 only under Sch. II, 
Art. ll of the Court Fees Act. 

R. made by the Taxing Officer, Appellate 
Side, High Court, Bombay, 
Mr. R. A. Jahagirdar, for the Appellants 

in first case. 5 

Mr. G. P. Murdeshwar, for the Appellants 
in second case. — : . 

Mr P. B. Shingne, Government Pleader, 
for the Office. 


Order.—This is a reference made to me 
by the Taxing Officer under s. 5, Court Fees 
Act, 18/0, and the difficulty arises in this 
way. In a suit before the First Class Sab- 
ordinate Judge of Dharwar, the learned 
Judge directed that the plaintiffs do recover 
mesne profits from the date of suit from 
the defendants. There was then an appeal 
to this Court, and the Court varied the 
decree in certain respects, but in the main 
contirmed it, and directed that the mesne 
profits be determined in execution. Under 
s. 244, Civil Procedure Code of 1832, it was 
provided that the following questions shall 
be determined by (order of) the Court exe- 
cuting adecree and not by separate suit 
(namely): 

“(a) Questions regarding the amount of any mesne 
profits as tv which the decree has directed inquiry; 

(b) Questions regarding the amount of any 
mesne profits or interest which the decree has made 
payable in respect of the eubject-matter of a suit, 
between the date of its institution and the exeou~ 


1988 
tion of the decree, or the expiration of three years 
from the date of the decree; . 

(e) any other questions arising between the 
parties to the suit in which the decree was passed, 
or their representatives and relating to the execu- 
-tion, discharge or satisfaction. of the decree or to 
‘the stay of execution thereof.”. 

The present Code of 1908 ins. 47, which 
` is substituted for s. 244 of the old Code, 
provides that: 

“All questions arising between the parties to the 
sujt in which the decree was passed, or their 
representatives, and relating to 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and 
not by a separate suit,” 


So that, in effect, s. 47 embodies the old 
s. 244 (c), but sub-cls. (a) and (b) are omit- 
ted. Then under O XX, r. 12 of the present 
Code, it is provided in sub r. (1) that where 
a suit is for the recovery. of possession of 
immovable property and for rent or mesne 
profits, the Court may pass a decree and 
then cl. (c), which is material, is in these 
terms, “directing an inquiry as to rent 
or mesne profits from the institution of 
the suit,” and sub-r. (2) provides that 
where an inquiry is directed under cl. (c); 
a final decree in respect of the rent or 
mesne profits shall be passed in accordance 
with the result of such inquiry. bo that 
the correct procedure under the present 
Code is for the Court to direct an inquiry 
as tothe mesne profits, and then passa 
final decree for the amount found due on 
the inquiry. In the present case the execu- 
ting Oourt, which was directed to deter- 


mine the amount of mesne profits has. 


ordered that the plaintiffs do recover cer- 
tain specified sums, and from that order 
there is an appeal, and the question is, 
what are tLe proper court-fees on that 
appeal? It is argued for the appellant that 
the case falls under Sch. UJ, Art. 11, Court 
Fees Act, which provides that the court-fee 
on a “memorandum of appeal when the 
appeal is not from a decree or an order 
having the force of a decree,” and is pre- 
sented to a High Court shall be two rupees 
because by Government Notification dated 
September 16, 1921, Government directed 
that the fee chargeable on appeals from 
orders under s. 47, Civil Procedure Code, 
1908, shall be limited tothe amounts charge- 
able under Art. 11 of Sch. Il. Itis to be 
noticed that under the old Code a similar 
notification by Government in respect of 
appeals from orders under s. 244 of the 
old Code was limited to orders under cl, (e) 
of that section. The question therefore 
which | have to decide is whether the 
Order under appeal in this case is an 
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order under s 47, Civil Procedure Code. It 
is to be noticed that the acutal order which 
the High Court passed was not that the 
amount of mesne prolits be recovered in 
execution, but that they be determined in 
execution. As was pointed out by this 
Court in Lakshmibai v. Ravji (1) an execut- 
ing Court cannot challenge the decree 
which it is called upon to execute and I 
apprehend that if this Court had directed 
the recovery of the mesne profits in execu- 
tion, the executing Court would have had to 
provide for their recovery. In fact, however, 
as I have said, this Court did not direct the 
executiag Oourt to recover them; it only 
directed the Court to determine them and 
in my opinion the Court ought merely to 
have determined the amount. It wonld 
then have been for the Subordinate Judge 
in his capacity as trial Judge, to have 
passed a final decree for recovery of the 
amount. That procedure, however, was not 
adopted. I must assume that the order of 
this Court was a valid order made under 
O. XX, r. 12, and es the High Uourt has 
directed the Subordinate Judge, to deal 
with this inquiry in execution and to treat 
the ascertainment of these mesne protits us 
being a question arising in execution, I 
must treat the order wade by the Subordi- 
nate Judge as an order made under s. 47 
and therefore the stamp upon it is Rs. 2 
only under Art. 11. 

Order accordingly. 


8. 
(1) 31 Bom. L R 400; 118 Ind. Oas, 700; AI R 
1929 Bom, 217; Ind. Rul. (1929) Bom. 476. 


LAHORE HIGH COURT 
Second Uivil Appeal No. 1372 of 1936 
October 7, 1937 
Jat Lau AND DALIP SINGH, JJ. 

Rısaldar ALI SHAN KHAN anp 
ANOTAER—FLAINTIFFS— APPELLANTS 
versus 
AHMAD NAWAZ KHAN—Dzuvenpanr 
— RESPONDENT 

Limitation Act (IX of 1908), s, 13—Person staying 
in Secunderabad Cantonment—If can claim exten- 
sion under s. 13. 

Secunderabad Oantonment is under the adminis- 
tration ofthe Government of India though it is 
not within British India. A person, therefore, can- 
not claim any extension of time under s, 13, Limita- 
tion Act, on the ground of his residence at a place 
in Secunderabad. Hassain Ali Mirza v. Abid Ali 
Mirza (1) and Anantapadmanabhaswami y. Official 
Receiver of Secunderabad (2), relied on, 

8. U. A. from the decree of the District 
Judge, Jhelum, dated May 19, 1936, 

Messrs. L. M. Datta and Anant Ram 
Khosla, for the Appellants. 

Mr. M. Khurshid Zaman, for the Respon- 


dent. 
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Dalip Singh, J.—In this case the Plain- 
iiffs brought the usual declaratory suit 
alleging that the gift by one Faqir Khan 
their father’s brother, to one other brother's 
son was ineffectual and void as against 
them. Various issues were raised which 
need not now concern us, but the suit was 
dismissed inter alia on the ground that it 
was barred by limitation. The. plaintiffs 
had admittedly brought this suit more 
than six years afterthe date of the aliena- 
tion in question, but they pleaded exten- 
sin of time under s. 13, Limitation Act, 
on tLe ground that the defendant had been 
absent from British India during a pericd 
of the six years. 

The facis proved, however, are that the 
defendant was stationed with his regiment 
in Balram. Balram fcrms a part of the 
area cf Secunderabad Cantonment and the 
eviderce of the Officer Commanding is that 
Secunderabad Cantonment is under the 
administration of the Government of India. 
Now s. 13, Limitation Act, lays down 
not only that the defendant will ba 
absent from British India but alsc from 
the territories beyond British India under 
the administration of the Government. 
In Hossain Ali Mirza v, Abid Alt Mirza (1) 
which was apprcved by their Lordships 
of the Privy Councilin Anantapadmanatha- 
swam v. Oficial Rereirer of Secunderabad, 
142 Ind. Oas. 552 (2) it was pointed cut that 
the administration of Secunderabad Oan- 
toament was in British hands but the 
territory on which the Contonment is 
located had never been ceded by the 
Nizam of Hyderabad or acquired by 
conquest by the British Government, the 
sovereignty of the territory still vested in 
the Nizam of Hyderabad, and therefore, 
Secunderabad Cantonment was not within 
British India, This, however, is a totally 
different question from whether Secunder- 
abad Cantonment is a territory beyond the 
British India which isunder the admunis- 
tration of the Government of India. It is 
clear from the answers given tothe 
interrogatories by the Officer Commanding 
at Secunderabad and the notification men- 
tioned in Hossain Ali Mirza v. Abid Ait 
Mirza (1) that Secunderabad Cantonment 
is under the administration of the 
Government of India. 

The plaintifis therefore 


* (1) 21 0 177. 

(2) 142 Ind. Oas. 552; A IR 1933 PO134;601 A 
167; 56 M 405; Ind. Rul. (1933) P O 93; 37 L W576; 
1933) M W N 374; 370 W N 553,64 ML J562; 35 

om. L R 747; 57 O LJ 418; (1933) ALJ 692 
(P 0). 
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„any extension of time under s. 13, Limi. 


tation Act and their suit being barred 

by limitation was rightly dismissed and 

the appeal must be dismissed with costs. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision No. 460 and Petition 
No. 428 of 1937 
February 23, 1938 

BURN, J. l 
Inre BONTANATHILA NARANAPPAYYA 
AND OTHRRS—PETITJONERS 


Madras Gaming Act (III of 1930:,8. 5—Warrant ` 


under—Particulars—Reasons, if should be recorded. 

There is no prescribed form for warrants under 
s. 5, Gaming Act. That section does not require 
the Magistrate to record anywhere his reasons for 
believing any information the Police may have given 
him, It does not even require him to record the 
fact that he has reason to believethat any place is used 
as a common gaming house, All that it requiree is 
that “the Magistrate shall have reason to believe . 
“; if he has, he can issue his warrant, not 
in any particular form, but his warrant giving 
authority toa Police Officer to do certain things. 

Or. R. and P. from tue judgment of the Sub- 
Divisional lirst Class Magistrate, Manga- 
lore, in Criminal Appeals Nos. 17, 18 and 
2U vf 1937. | 

Messrs. K. Y. Adiga and S. Ramayya 
Nayak, for the Petitioners. 

Mr. K. Venkataraghazachari, 
Public Prosecutor for the Crown. 

Order.—The contention that the Staticn- 
ary Sub-Magistrate’s warrant was not 
issued under s. 5, Gaming Act cannot be 
accepted. The contents of the warrant show, 
as the learned Jcint Magistrate has very 
properly observed, that it was in fact issued 
under s. 5, Gaming Act. I may remark that 
there isno prescribed form for warrants 
under 8.5, Gaming Act, and moreover, that 
section does not require the Magistrate to 
record anywhere his reasons for believing 
any information the Police may have given 
him. It does not even require him to record 
the fact that he hasreason to believe that 
any place is used as a common gaming 
house. All that it requires is that “the 
Magistrete shall have reason to believe...”; 
if ne has, he can issue his warrant, not in 
any particular form, but his warrant giving 
authority to a Police Officer to do certain 
things, The requirements of s.5 are here 
complied with, and the learned Joint Magis- 
trate decided rightly that the presumption 
of s. 6 of the Act was available to the prò- 
secution. There was otherevidence also on 
which the findings of the lower Courts could 
be based. Ican find no ground for inter- 
ference in revision and | dismiss this petition, 

Nep. Petition dismissed, 


for the 
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_. NAGPUR HIGH COURT . . 
First Civil Appeal No. 137 of 1934 
March 9, 19837 ` 
Stonz, C. J. AND Boss, J. 
HARGOVIND —ApPPELLANT 
versus l 

KIKABHAI AND ANOTHER—RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 133— 
Order under, nature of—Limitation Act (IX of 1908), 
Sch. I, Art. 38—-Person dissuading others from taking 
certain building on rent by making false statements 
as to its habitability and safety—Whether liable in 
tort—Article applicable to such action—Tort —Tres- 
pass—A making complaint to Magistrate to secure 
order directing B to pull down his building—Condttion- 
alorder under s.133,Criminal Procedure Code—Court, 
if acts as agent of A—A, if trespasses against B—C. P. 
Civil Circulars, Circular II, 4, Para, XI — Suit 
against many defendants — Hach having separate 
Counsel—Suit dismissed with costs—Only one Counsel's 
fee is allowed—Fee to be apportioned equally. 

The Code of Criminal Procedure calls the order 
under s. 133 a conditional order and theform in which 
the conditional order is expressed is such as not to 
amount, to an injunction. 

Where a person who goes to the intending tenants 
of a certain building and dissuades them from 
taking the building on rent by making false state- 
ments as tothe habitability and safety of the build- 
ing is actuated by malice in go representing, heis 
liable in tort, the tort being analogous to slander of 
title and falling within the broader description of 
injurious falsehood. The wrong complained of in 
such a case ig misfeasance independent of a contract 
and Art. 36, Limitation Act, applies to such an action. 
Albert Bonnan v. Imperial Tabacco Co. (1), relied 
on, Govind Narayan v. Rangnath Gopal (2), dis- 
tinguished. 

here A takes proceedings before a Magistrate 
against B tosecure an order directing B to pull 
down his building and the Magistrate issues a con- 
ditional order under s. 133, Criminal Procedure Code 
giving B the option either to do something or to 
appear before the Court and satisfy the Court that he 
need do nothing, at no time is A using the Court as 
his agent to attack B’s property, and it would be 
wrong in such circumstances to regard complainant, 
A before a Magistrate in a matter subject to exa- 
mination in the Oriminal Courts, as being person 
who is trespassing against B. 

Where in a suit there are more than one defendants 
and each one of them is represented by a separate 
Counsel-but in the judgment there is a simple direc- 
tion that the suit is dismissed with costs, it must be 
taken to mean that the Oourt has not ‘otherwise 
ordered’ and only one Counsel's fee should be allowed 
and that fee is to be apportioned equally between 
the defendants, 


F.C. A. from the decree of the Court 
of the Additional Sub-Judge, First Class, 
Nagpur, dated June 3U, 1934, in O. 8. No. 
17 of 1933. 

Sir H. S. Gour and Mr. W. H. Dhabe, 
for the Appellant. 

Mr. R. N. Padhye. for Respondent No. 1. 

Messrs. M. R. Bobde and K. P. Vaidya, 
for Respondent No.2. 

Judgment.—In the action from the 
decree, in which this appeal has been 
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brought the plaintif claims substantial 
damages in the following circumstances: 
The plaintif owns a building, and in 
1923 in place of then building standing 
on ihe site, he built a new building of 
five storeys. The defendants, for reasons 
which we do not find it necessary to enter 
into, opposed the construction of this new 
building unsuccessfully, and in order to 
succeed in having it removed, they took 
proceedings before the Oity Magistrate, 
Nagpur, designed to secure an order direct- 
ing the plaintiff to pull down the building. 
According to the plaint they also, in 
order todothe plaintiff damage pending 
the disposal cf that proceeding, went about 
letting it be known that the building 
in question was dangerous to life and 
limb and that proceedings were pending 
which would have the effect of causing 
the building to be pulled down. As a 
consequence of one or other of these re- 
presentations, it is said, defendants have 
succeeded in preventing anybody from 
becoming a tenant of that building. The 
proceedings lasted for a considerable time 
from November 8, 1928, to August 31, 
1929. As a consequence the plaintiff has 
suffered serious damage owing to loss of 
rent which he puts at Rs. 500 a month, 
the building being a large one, and con- 
sequently he claims Rs. 5,000 damages 
for loss of rent and Rs. 1,000 for defend- 
ing the criminal case. 

Now it is found in fact that there was 
no malice in the defendants’ action, but 
the appellant has endeavoured to show 
that malice or not this action lies and is 
not destroyed by the provisions of the 
Limitation Act. The following Articles 
have to be adverted to; 42, 23, 36 and 120. 
Admittedly, 120 does not apply if any uf 
the others do. Article 42, it is said by 
the appellant, is the Article that applies 


if any of those three 42, 23 or 36 
applies. If Art. 42 is not applied, 


then it is said that Art. 120 applies. 
Article 42 of the Limitation Act relates to 
compensation forinjury caused by an in- 
junction wrongfully obtained The time 
is three years and that time begins to 
yun when the injunction ceases. Here it 
is said that the injunction ceased on 
August 31, 1929. The suit was brought 
on September 1, 1932, and itis common 
ground that, if that Article applies, the 
suit is in time, and it is also common 
ground thatif there was an injunction 
that article would apply. 

In point of fact, in our opinion, no 
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injunction at any time has been granted. 
The proceedings resulted in an order being 
made under s. 133 of the Criminal Pro- 
cedure Oode. That section is a lengthy 
one, but in broad outline can be stated 
as providing for the granting by a Magis- 
trate of a conditional order in cases, inter 
alia, where it is brought to the Magis- 
trate's attention that a building is dan- 
gerous and likely to cause injury to per- 
sons. The form of the order is to be 
found in form 16, Sch.5 to the Code of 
Criminal Procedure, and is such that the 
person to whom the order is directed is 
required either to do something or to 
appear and show cause. It is obvious 
that cases might arise in which it would 
be dangerous to allow the person to whom 
such an order is directed to have that 
choice and accordingly provision is made 
by s. 142 of the Code of Oriminal Pro- 
cedure for the granting of an injunction 
pending the enauiry which the order 
under s. 133 anticipates will be necessary 
if the person to whom that order is directed 
instead of doing what the order suggests 
elects to show cause. Section 142 accord- 
ingly provides that, if a Magistrate 
making an order under s. 133 considers 
that immediate measures should be taken 
to prevent imminent danger or injury of 
a serious kind: to the public, he may, 
whether a: jury is to be, or has been, ap- 
pointed or not, issue such an injunction 
to the person against whom the order was 
made, asis required to obviate or prevent 
such danger or injury pending the deter- 
Mination of the matter. The relevant 
form which such injunction takes is to 
be found in form 19 in Sch. 5 to the 
Code of Criminal Procedure and is to the 
following effect : 

“I do hereby under the provisions of s. 142 of 


the Oode of Criminal Procedure, direct and enjoin 


you forthwith to (and then what is to be done is 


stated) pending the result ofthe local inquiry by 
the jury.” 

lino such injunction be ordered, then 
apart from the further powers to issue 
absolute orders under s. 144 or other 
provisions of the Code of Criminal Pro- 
cedure, it would appear that all that 
happens is thatthe person who has been 
conditionally ordered to do something need 
do nothing, but he must appear before 
the Court and satisfy the Court that he 
need do nothing. If he so satisfies the 
Court, then nothing happens. If he fails 
to satisfy the Court, then under s. 137 (8) 
the order will be made absolute, and the 
perscn against whom the order is directed 


HARGOVIND v. KIKABHAT (NAG.) 


17610 


“will be compelled to do whatever the Court 


considers proper in the circumstances. 

In point of fact the present plaintiff in 
that criminal proceeding did appear, did 
show cause, and did satisfy the Magistrate 
that no order need be made; and no order 
was made. From first to last no injunc- 
tion was issued, and, in our opinion, 
therefore, whatever may be the plaintiff's 
cause of action, it is not for compensation 
for injury caused by an injunction because. 
no injunction has atany time been made 
or applied for. That, in our opinion, puts 
Art. 42 on one side. We observe that 
the Code itself calls the order under 
s. 133 a conditional order and that under 
s. 142 an injunction. The forms are en- 
tirely different, and the form in which 
the conditional order is expressed is such 
as not to amount, in our opinion, to an 
injunction. 

Next itis said that, assuming that there 
is no injunction here and assuming there- 
fore that the plaintiff was wrong in 
saying that he brought the present suit 
for compensation for injury caused to him 
by an injunction wrongfully obtained 
against him by the defendants, one is 
entitled to see what the real nature of 
the case is, and if one looks at all the - 
pleadings and the circumstances, one finds 
that the plaintiff has another cause of 
action founded on the defendants’ action 
in going to intending tenants and dissuad- 
ing them from taking the building on 
rent by making false statements as to 
the habitability and safety of the building. 
It is said that, that is expressly pleaded 
in para. 4 of the plaint and that so tò 
do is an actionable wrong. 

We have not heard Counsel for the 
respondents; but as at present advised, 
we incline to the view that a person who 
did so represent, if he was actuated by 
malice, would be liable in tort, the tort 


-being analogous to slander of title and 


falling within the broader description of 
injurious falsehood, In Albert Bonnan v. 


Imperial Tobacco Co, 94 Ind. Cas. 
444 at p.451 (1) it was held that slander 
of title falls within Art. 36. The 


next question arises, if that be the case, 
is this action in time? Such an action 
has been said to be a misfeasance. and 
in order to bring this case within Art. 120, 
it is said that this is not a misfeasance 
that falls under Art. 36, nor is it in the 
nature uf malicious prosecution and con- 


Qa Ind. Cas, 444 at p451; AIR 1926 Cal. 757; 30 
OWN 466. 
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sequently it does not fall under Art. 23. 

It is said thatitis like a misfeasance 
action against the director of a company 
under the provisions of the Oompanies 
Act, and the notes to Art. 120in U. M. 
Mitra’s Law of Limitation and Prescription 
(6th edition) have been referred to at 
p. 1469. We have looked up the case in 
which it was held, after very lengthy 
consideration, that in the case of misfeas- 
ance proceedings against udirector Art. 120 
applies. That caseis reported in Govind 
Narayan v Rangnath Gopal (2) and turns 
on the view there expressed that Art. 36 
does not apply because Art. 36 only re- 
lates to malfeasance, misfeasance, or non- 
feasance, independent of contract, and a 
director's misfeasance is not independent 
of contraco. It follows directly that if 
that is the ratio decidendi in the case 
there relied uponin Mitra’s work, such 
Treason does not apply here because the 
wrong here complained of certainly is 
independent of contract, and therefore in 
our view Art. 36 applies. If Art. 36 
applies, it is not disputed that this 
action is out of time. 

It has been faintly argued that in some 
way the cause of action here is in tres- 
. pass and Bhut Nath v Chandra Binode (3) 
is relied upon. In our opinion this is 
not a case similar in any way to Clissold 
v. Cratchley (4) or those other cases re- 
lied upon in Loc. cit. Bhut Nath v. Chandra 
Binode (3). In the English case the facts 
were as follows: 

There was a judgment in favour of A 
directing B to pay costs to A. A’s soli- 
citor had two offices one in London and 
another in the country. Pursuant to that 
judgment .he took out a writ of fi. fa, 
and endorsed that writ with a direction 
tothe sheriff to levy execution, communi- 
cated that writ tothe sheriff, and accord- 
ingly put the public officer in motion with 
the result that the plaintiff's land was 
entered upon by that public officer pur- 
porting to operate under that writ waich 
gave him authority to levy execution. 
In point of fact at all material times 
though unknown to the solicitor who was 
in London, that decree had been satietied by 
payment into his country office. Their 
Lordships in the Court of Appeal, England, 
held that, fromthe moment of payment, 
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that judgment had ceased to be effective, 
that consequently one could not act under 
it, that, therefore, the solicitor in doing 
what he had done was not acting under 
the judgment, and that accordingly the 
writ of fi. fa. wasvoid ab initio, and that, 
therefore, he through the instrument of a 
public officer, was trespassing. 

That, in our opinion, if we may say Bo; 
appearsto follow directly from the pre- 
mises, but the facts there and the principles 
applicable there are entirely different from 
the facts here. Herea person 18 moving 
a Court, putting the matter at its highest, 
or is bringing a complaint before a Oourt 
whereby the Court itself moves. AS a con- 
sequence the Court orders a certain thing 
tobe done. ln truth and in fact the Court, 
in this case, ordered nothing to be done, 
but gave the present plaintiff the option 
either to do something or to appear before 
the Court and satisfy the Court that he 
need do nothing. As he satisfied the Court, 
be has in effect done nothing; but at no 
time were the present defendants using 
the Court as their agent to attack the 
plaintiff's property, and in our opinion, it 
would be wrong in such circumstances 
to regard the defendants, complainants 
before a Magistrate in a matter subject to 
examination in the Criminal Courts, as 
being persons who are trespassing against 
the plaintiff. In our opinion, therefore, 
this action fails as being outside the term 
allowed by the Limitation Aci. The ques- 


-tion of damages, therefore, does not arise. 


It is finally urged on behalf of the ap- 
pellant that, in this case, though there were 
two defendants, there was unly one defence, 

It istrue that each defendant had a 
separate Uounsel, butit 18 said tnat, wheu 
one finds in the judgment a simple 
direction that tne suitis dismissed with 
costs, the decree that 18 drawn up cun- 
sequential upon the judgment should pro- 
‘ide for only one Uounsel’s fee. That 
view finds support in Circular No. I-+— 
dealing with legal practitioner's fees, 
para. XI of which provides as follows: — 

“Te several defendants who have a joint or com- 
mon interest appear by. separate practitioners 
and succeed upon @ joint defence, or upon 
separate defences substantially the same, nut more 
than one practitioner's fee shall be allowed, unless 
the Court shall otherwise order for reasons bu be 
recorded. lf only one fee be allowed, the Court 
shall direct to which of the defendants it shall be 
paid, or shall apportion it among the | several 
defendants in such manner asit thinks fit”. 

Here the Court has not otherwise ordered, 
and in our opinion, therefore, only one 
Counsel’s fee should be allowed and that 
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fee should be apportioned equally between 
the defendants. 

The appeal accordingly fails, save for 
alteration aforesaid, and is dismissed with 
costs. 


8. Appeal dismissed. 


—_——_— 


PATNA HIGH COURT 
Criminal Revision No. 105 of 1938 
March 29, 1938 
Duaviz, J. 
JAMUNA SINGH AND OTBERS— 
— PETITIONERS 
versus 
ZULMI SINGH—Opprosita Party 
& Criminal Procedure Code Aci V of 1898), 8.144 
—Orders in proceedings under—Orders cannot be 
taken as decisive of rights of parties—History of 


property in question—Nature of proceedings and 
conclusion may be referred to. 


Orders in proceedings under s. 144, Oriminal 
Preeedure Code, cannot be taken as decisive of the 
rights of either of the parties, but the nature of 
the proceeding and its conclusion may be referred 
to when the history of the property is in question. 

Cr. R. against an order of the Sessions 
Judge, Patna, dated December 7, 1937, 
affirming the order of the Magistrate, First 
Class, Barh, dated July 6, 1937. 

Messrs. G. Sharma and Satish Chandra 
Misra, for the Petitioners, 

Mr. Rajkishore Prasad, for the Opposite 
Party. 

Judgment.—There is no substance in 
this application at all. 

The petitioners have been convicted 
under s. 879 of the Indian Penal Code in 
respect of a gram crop worth about 
Rs, 250. The petitioner Jamuna Singh 
has been sentenced to a fine of Rs. 200 
with six months’ rigorous imprisonment 
in default and the other two petitioners 
have been sentenced toa fine of Rs. 100 
each with three months’ rigorous imprison- 
ment in default The whole fine, if 
realised, isto go to the complainant as 
compensation unders. 545 of the Code of 
Criminal Procedure. 

The prosecution story was that a holding 
of 17 bighas which, long ago, belonged to 
one Chandrawati Kuer had passed through 
Tent executions to the landlord Awadhesh 
Babu who, in 1934 sold his interest to 
Ramautar Singh. lhis Ramautar Singh 
last year settled the holding in batai 
with cne Zulum Singh (P. W. No. 1), who 
grew gram on the holding; and when the 
crop was ready, the petitioners with others 
went upon theland and cut and took the 
crop away. 
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The defence was that the holding was 
in the possession not of the landiord or 
his purchaser Ramautar bub of the peti- 
tioner Jamuna Singh, whose father, Baldeo, 
had purchased the holding in a rent exe- 
cution., There was, however, no dispute 
that after that auction purchase the land- 
lord had obtained a rent decree against 
Chandrawati Kuer and Baldeo, and in 
execution of this decree had purchased 
the holding himself about a year after 
Baldeo'’s purchase. Stress was laid on 
the fact that the dakhaldehani in connec- 
tion with this purchase of 1917 had uot 
been proved, but prima facie, there was 
no reason why the landlord, having pro- 
ceeded both against Chandrawati and. 
against Baldeo, should kave left Baldeo 
in possession of the land. 

It has been urged that proceedings 
under s. 144 of the Uode of Crimimal Pro- 
cedure in which orders were passed against 
Jamuna in the year 1932 have been 
wrongly assessed by the lower Oourts. 
Orders in such proceedings cannot, of course 
be taken as decisive of the rights of either 
of the parties, but the nature of the pro- 
ceeding and its conclusion may be referred 
to when the history of the property is in 
question. It appears that on that occasion 
there was a dispute about the possession 
of the holding between Awadhesh and 
petitioner Jamuna, and that asa result of 
the proceeding the Magistrate by a sum- 
mary order forbade Jamuna to go near. 
the disputed land and the crops on it. 
I do not think that this has been taken 
by either of the Oourts to indicate. at 
ail decisively as against Jamuna Singh 
that Awadhesh was in possession, but 
it dces suggest that Awadhesh could not 
have been content with a mere certificate, 
as urged by the. defence, though at this 
date the actual dakhaldehani is not 
forthcoming. Five witnesses appear to 
have been called to speak to the com- 
plainant’s possession of the land in ques- 
tion. Their evidence was considered in 
detail by the Courts below, as also the 
evidence of the two witnesses for the 
defence, Kamo Singh and Medni Singh, 
whom the lower Courts concurrently dis- 
believed as liars. The learned Advocate 
for the petitioners has taken me in detail 
through the judgmeni of the learned Bes- 
sions Judge who heard the appeal. The 
comments he levelled at the judgment 
mostly, consisted of mere repetition of, 
the comments made before the Sessions 
Judge and met by him, asli think, un- 
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answerably. Thereis, for instance, the 
saneha that was lodged on March 7 re- 
garding the uprooting of the gram by 
the enemy on March 5. As the present 
occurrence took place on March 8, the 
contention on behalf of the petitioners 
(who were appellants below) was that they 
must have been harvesting the land for 
three days before any action was taken 
by Zulum Singh and that this itself 
proves that possession was with Jamuna 
Singh. The learned Sessions Judge has 
quite correctly pointed out that up rooting 
of the gram was a minor affair. Much 
stress was laid on failure of the com- 
plainant to insist on: a first information 
being drawn up about March 5. But it 
is not always that a first information is 
drawn upat once in such cases.’ When 
his land was again interfered with, the 
complainant went not to the Police (who 
had only recorded’ a saneha previously) 
but to the Magistrate to lodge a com- 
plaint. Another argument which was 
repeated before me related to the posses- 
sion ofa plot of which the boundaries 
were put to Zulum Singh. The learned 
Sessions Judge has correctly pointed out 
that no inference can be drawn from the 
answer, and that Zulum may well be in 
possession of the various plots without 
knowing the boundaries and without being 
able to identify them from the boundaries 
which were put to himin cross-examina- 
. tion. Then there was the contradiction 
between Zulum’s statement that the four 
plots were scattered and the statement 
of Sital Singh (P.W. No. 3) a cultivator, 
who according to the defence was actually 
a bataidar of the landlord, that the four 
plots were in one place. I do not think 
that discrepancies of this kind prove 
anything very much; and asthe learned 
Sessions Judge points out, there is other 
evidence on the record, of anot unsatis- 
tactory character, regarding the possession 
of the complainant. The learned Advocate 
argued that Bajrang Prasad Singh (D. W. 
No. 1) had proved the receipt of rent 
from Jamuna by the patwari of Awadesh 
Babu, and pointed out that the receipt 
that had been spoken tu by Bajrang 
Prasad Singh was not positively denied 
by the landlord. The whole of this con- 
tention, however, turns out to be baseless 
because Bajrang Prasad, so far as I have 
been able to discover, did not say anything 
about the payment of rent by Jamuna at 
all, but only spoke tothe handwriting of 
Ex. A, a receipt which purports to have 
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been granted by the patwari of Awadhesh., 
Whether or not any rent was paid we 
donot know. Awadhesh is not dead nor 
tħe patwari, but the defence merely tried 
to prove the patwari’s handwriting. Ido 
not think thatin these circumstances the 
purchaser from Awadhesh was required 
to meet any case based on payment of 
rent by Jamuna. Then there was the 
evidence of the postal peon (D. W. No. 4) 
who spoke of a money order for Rs. 83 
and odd on behalf of Jamuna being 
tendered to Ramautar and being refused 
by him. This proves nothing; it is merely 
consistent with Jamune’s claim as a 
tenant and Ramautar's denial. It is idle 
to say that if Jamuna had not been in 
possession, he would not have made the 
tender. It would have been much more to 
the point if in support of his alleged posses- 
sion Jamuna had proved the receipts 
for the rents which he presumably had 
been paying ever since his purchase in 
1916; but this does not seem to have been 
attempted. In paras. 10 to 16 of the ape 
plication for revision, a collection of dis- 
crepancies has been made, which it is 
said will be found in the record. The 
learned Advocate has read this out to me, 
and it does not seem to me necessary 
to deal with it at all. Discrepancies of 
that kind are to be foundin every record 
and the High Courts do not deal with 
them in revision. They were not specifically 
dealt with by the lower Courts because 
of their manifestly trivial character. 

It is, in my opinion, unfortunate that in 
a certified copy of the complainant's 
evidence given to the petitioners, the 
damage done to the crops was put at 
Rs. 50. I have referred to the original 
and found that the figure is Rs. 250. The 
revisional application was admitted appa- 
rently because the fines seemed dispro- 
portionate to the damage done. This is 
not the first occasion in my experience 
when a copyist’s carelessness has led to 
upnecessary work. 

The application fails and must be dis- 
missed. 


s. Application dismissed. 
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: LAHORE HIGH COURT 
First Civil Appeal No. 2256 of 1935 
December 21, 1936 
CoLpsTREsM AND BHIDE, Jd. 
RAM PIARI—APPRLLANT 


veTsus 
SARDAR SINGH AND 0OTERRS— OBIROTORS 


AND OTHERS— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 8, 2 (4) 
(i) (iv), 10, 16 (2) (iii) —" Office” in s 2(4) (, 
whether also relaies to performance of rites and 
ceremonies in course of private worship—Whether 
there can be “ hereditary office-holder” in case of 
institution of private worship—Persons, held were 
hereditary office-holders and competent to apply under 
s. 8—Denial by plaintiff that institution was at all 
a ploce of worship~Plaintiff should petition 
under s. 10 and not under s. %—-Institution held to 
be established and used for public worship—Evidence 
Act (I of 1872), s. 90—Old will of 1899 produced by 
person not named therein in probate proceedings in 
1907—His custody not accounted for—Subsequent pro- 
duction in 1930, in another proceedings—Genuineness, 
af can be presumed under s. 90—Appeal—Additional 
documentary evidence—Original petition referring to 
it—No reason why it was not produced earlier—If 
can be produced in appeal. 

The use ofthe word “ any rituals or ceremonies " 
in the latter part of the definition of “ office” in 
s. 2 (4) (4), Sikh Gurdwaras Act, as opposed to the 
word “ public worship ” in the first part is signifi- 
cant and seemsto indicate that the rituals or cere- 
monies referred to in the second part may be in the 
course of private worship. [p. 263, col. 1.) 

There seems to be no good reason why there 
should not bea private place of worship, with a 
succession of office-holders. The main point of dis- 
tinction between a public and a private place of 
worship is that the public can resort to the former 
as a matter of right, while they cannot do so in the 
case of a private place of worship. Where, there- 
fore, the widow and daughters of the founder of the 
institution of worship have been managing the in- 
stitution after the death of the founder and have 
appointed Granthis forthe performance of the reli- 
gious ceremonies, they are hereditary office-holders 
even ifthe institution is a private one. The widow 
and daughter can, therefore, apply under s. 8 of the 
Gurdw..us art, [p. 263, cols. 1 & 2.] 

Obiter.—If a petitioner denies that an institution 
claimed as a Gurdwara under s.7 is a place of 
worship at all, whether public or private, no petition 
under s. 8 is competent and his proper remedy in 
such a case is a petition under s. 10: 

Held, thatthe Gurdwara Baba Narain Singh had 
been used for public worship of the Granth Sahib 
by the Sikhs even since the time of the founder, 
that there was enough evidence to justify the in- 
ference that the institution was established for public 
worship. Lackhman Das v. Atma Singh (1) and Atma 
Das v. Takhat Singh (2), referred to. [p. 285, col. 2.] 

A will alleged to have been made by the testator 
in 1899, was first produced by a person who was not 
named in the will,in the probate proceedings in 1907, 
It was not known, how he came in possession of it, 
It was subsequently produced in 1930, in some 
proceedings : 

Held, thatthe presumption under s. 90, Evidence 
Act, as to its genuineness could not arise, since there 
was nothing to show that it was produced inthe pro- 
bate proceedings from proper custody. [p. 261, col, 2.] 

No additional documentary evidence can be allow- 
ed in appeal on the ground that they were brought 
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to the notice ofthe party seeking to produce them: 
after the decision of the case but which were refer- 
red by the opposite party in its original petition 
and therewas no reason why they were not produced 
earlier. [p. 264, cels. 1 & 2.] 

F.C. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Septem- 
ber 24, 1935. 

Messrs. Mehr Chand Mahajan, Kartar 
Singh, Achhru Ram and Bhagat Singh, for 
the Appellant. 

Messrs. Badri Das and Harnam Singh, 
for the Respondents. 

Bhide, J—A petition under s. 7, Sikh 
Gurdwaras Act, having been presented to 
the Local Government, claiming that an 
institution described as Gurdwara Babu 
Narain Singh situated at Jhelum was a 
Sikh Gurdwara, Shrimati Ram Piari and 
Shrimati Ram Rakhi, daughters of Babu 
Narain Singh, presented two counter-peti- 
tions under s. 8 of the same Act to contest 
the claim. The petitioners contended that 
the alleged Gurdwara Babu Narain Singh 
was not established as a place of public 
worship by the Sikhs, but was a private 
study room end a place of worship of 
Sardar Narain Singh and his family. The 
two petitions were consolidated and heard 
tegether. The respondents pleaded that 
the petitioners Shrimati Ram Rakhi and 
Shrimati Ram Piari were not hereditary 
office-holders and had, therefore, no locus 
standi to present the petitions under s. 8, 
and secondly, that the institution in ques- 
tion has been established by Babu Narain 
Singh as place for public worship by Sikhs 
and had been used as such ever since. The 
President as well as another member of 
the Tribunal who disposed of these peti- 
tions found that the petitioners were here- 
ditary office-holders and had a locus standi 
to present the petitions, but they differed 
on the question whether the institution was 
a Sikh Gurdwara. The learned President 
was of opinion that it wasa Sikh Gurdwara 
while the other member held that it was 
not proved that the place had been used 
for public worship by Sikhs at the time of 
the presentation of the petitions, and 
therefore it was not liable to be declared a 
Sikh Gurdwara. The third member of the 
Tribunal gave no decision. Under s 13, 
Sikh Gurdwaras Act, the opinion of the 
learned President prevailed and a declara- 
tion was accordingly made that the 
institution described as Gurdwara Babu 
Narain Singh wes a Sikh Gurdwara. From 
this decision the present appeal has been 
preferred by Shrimatt Ram Piari. The 
other petitioner Shrimati Ram Rakhi is 
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alleged to have compromised with the 
respondents and therefore did not present 
any appeal. ` 

The first point which requires decision 
in this appeal is whether the appellant 
Shrimati Ram Piari had a locus standi 
to present a petition under s. 8, Sikh 
Gurdwaras Act. It was contended on 
behalf of the respondents that such a 
petition could only be presented by a 
hereditary office-holder of an institution 
which is used for public worship and that 
inasmuch as the appellant had alleged in 
her own petition that the institution in 
question had been only used as a study 
and « private place of worship, she could 
not be held to be a “hereditary office- 
holder” within the meaning of the Act. 
In order to decide this question, it is neces- 
sary to refer to the definition of the word 
‘office’ as given in s,2 (4) (i) of the Act. 
That definition runs as follows: 

“Office means any office by virtue of which 
the holder thereof participates in the management 
or performance of public worship in a Gurdwaraor 
in the management or performance of any rituals or 
ceremonies observed therein and ‘office-holder' 
Means any person who holds an office,” 

‘Office-holder’ is a person who holds an 
office as defined above, and ‘hereditary 

. Office-holder’ would be a person holding a 
‘hereditary office’ as defined in cl. (iv) of 
s. 2 (4), Sikh Gurdwaras Act. It will appear 
from the above that the interpretation to 
be placed on the expression ‘hereditary 
office-holder’ depends in the first place on 
the definition of the word ‘office. For, an 
office-holder whether hereditary or other- 
wise must be the holder of an “office” as 
defined above. The definition of the word 
“office” shows that the holder must either 
(2) participate in the management or 
performance of public worshipin a Gur- 
dwara, or (it) in the management or perform- 
ance of any rituals or ceremonies observed 
therein. The use of the word “any rituals 
or ceremonies” in the latter part of the 
definition as opposed to the word “public 
worship” in the first part is significant 
and seems to indicate thatthe rituals or 
ceremonies referred to in the second part 
may be in the course of private worship. 
It was urged that there could be no 
hereditary office-holderin a private place 
of worship. But Ido not see any force in 
this contention. There seems to be no good 
reason why there should not be a private 
place of worship, with a succession of 
office: holders, The main point of dis- 

_ tinction between a public and a private 

`. Place of worship is that the public can 
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resort to the former as a matter of right, 
while they cannot do so in the case of a 
private place of worship. In the present 
instance it sppears from the evidence that 
Babu Narain Singh, who was the founder of 
the institution and after his death his widow 
and his daughters have been in charge of 
the management of the institution and 
that they have appointed Granthis from 
time to time for the performance of religi- 
ous rites and ceremonies. In the circum- 
stances I see no good reason why the 
appellant should not be held to be a 
“hereditary office-holder” within the mean- 
ing of the Act, even if the institution in 
dispute were a private and not a public 
place of worship as alleged in her 
Petition. 

Another contention urged on behalf of 
the respondents in this connection was 
that the provisions of s. 8 show that the 
Gurdwara referred to therein must be a 
public place of worship and that if a 
petitioner does not admit the existence of 
any such place of worship, his only 
remedy is to petition under s. 10 of the 
Act. Attention was particularly drawn to 
the fact that a petition unders. 8 of the 
Act can be presented either by a “heredi- 
tary office-holder” or by “20 or more 
worshippers of the Gurdwara.” But I do 
not think this wording necessarily excludes 
from the scope of the section petitions 
with reference to an institution which is 
alleged by the petitioner to bea private 
place of worship. The question whether 
such petitions are or are not included 
within its scope, must be decided primarily 
with reference to the definition of the 
word “office” as pointed out above and for 
reagons stated already that definition 
seems tome toinclude private as well as 
public worship. It seems also appropriate 
that a petition with respect to a private 
place of worship should be competent 
under s 8; for there is frequently a dis-« 
pute whether the institutlon claimed under 
a. 7 is or is not a place of public worship 
and such a question can be suitably decid- 
ed under 8. 8. It may bethat if a petitioner 
denies that an institution claimed as a 
Gurdwara under s. 7 is a place of worship 
at all, whether public or private, no peti- 
tion under s. 8 is competent and his 
proper remedy in sucha case may be a 
petition under s. 10; but it is unnecessary to 
consider this question for the purpose of 
this appeal as the present appellant 
admitted in her petition that the place in 
dispute was a place of private worship. 
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I accordingly agree with the decision of the 
Tribunal that the appellant had a locus standi 
to present a petition under s. 8. 

The next point for decision is whether 
the institution is or is not a“Sikh Gur- 
dwara” within the meaning of the Act. 
The respondents relied on the provisions 
-of s. 16 (2) (iii), according to which it was 
necessary for them to prove that (a) the 
institution had been established for public 
worship by the Sikhs, and (b) had been 
used as such before and at thetime of the 
presentation of the petition under s. 7, 
4. e. til] the year 1926 in this case. As 
regards these points, there is unfortunately 
no documentary evidence in the shape of 
any deed of dedication, ete., available in 


this case. The respondents relied on a 
will of Babu Narain Singh (Ex. 0-2) 
alleged to have been made by him in 


October 1899. This will was produced in 
the course of an application for probate 
made by one Malik Singh in 1907. 
the application was apparently not presented 
and no probate was ever granted. In the 
present proceedings, one witness named 
Mul Raj was summoned to prove the will 
but he was eventually given up. There 
is thus no evidence whatever on the record 
in support of the will. The learned 
President was of opinion that the will 
being a document more than 30 years old 
and having been produced from proper 
custody should be held to be genuine. But 
it must be remembered that the will was 
produced first in the probate proceedings 
in 1807, and there is nothing to show that 
it was then produced from proper custody. 
The other member of the Tribunal has 
pointed out in his judgment that the will 
was produced in that case by one Bodh 
Raj but this person is not named in the 
will and it is not known how it came into 
his custody. In the circumstances, it 
Seems to me that due execution of the 
will cannot be presumed under s. 90, 
Evidence Act. The respondents realized 
the weakness of their case in this respect 
and sought to produce in this Court some 
additional documentary evidence in sup- 
port of their case, which was printed in 
Vol. lll of the printed record subject to 
all just exceptions. The admission of this 
evidence was objected to by the appel- 
lant. 

It was urged on behalf of the respon- 
dents that this documentary evidence was 
brought to their notice only after the 
decision of the case and hence it could not 


be produced earlier. But this :statement 
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cannot be accepted. The documentary 
evidence includes, for instance, a compro- 
mise of the year 1923 between the two 
petitioners; but this compromise was re- 
ferred to even inthe appellant's petition 
and there wasno reason why it should not 
have been produced earlier. The additional 
evidence was accordingly disallowed. As 
a consequence, the question referred to 
above must be decided on the basis of the 
oral evidence. We were taken practically 
through the whole of the oral evidence, by 
the learned Counsel who argued the case. 
After carefully considering it,. I am of 
opinion that the evidence of the respond- 
ents is distinctly superior and should be 
accepted. Most of the respondents’ witnesses 
are persons who have themselves visited 
the institution as worshippers for a num- 
ber of years. They are unanimous in de- 
posing that two copies of the Granth Sahib 
are kept in cradles under canopies and 
ceremoniously opened and read in this 
institution, that Gurupurbs are celebrated 
and that several Granthis, who have been 
named, have been in charge from time to 
time. The witnesses donot appear to have 
any personal motive for making false 
statements against the appellant and the 
mere fact that some of them have been 
shown to be members of the ‘Gurumat 
Pracharak Sabha’ does not appear to me 
to be an adequate ground for rejecting . 
their testimony, The appellants witnesses 
on the other hand appear to be mostly 
interested. Amir Singh (P. W. No. 1) has 
been appellants Counsel for a long time 
and isinimical to Sardar Singh who has 
taken a leading part in prosecuting the 
case of the respondents. Khushal Singh 
(P.W.No.2) has been a Granthi and manager 
of the institution. He isa servant of the 
appellant and his testimony shows a clear 
bias. This witness. deposed that there was 
no ‘Guru Granth Sahib’ at allin the insti- 
tution in question in the time of Narain 
Singh while Amir Singh (P. W. No. 1) 
admitied that Narain Singh used to read 
Granth Sabib though he added thai he also 
used to read Ramayan and other Hindu 
sacred books. Mul Raj (P.W. No. 3) has 
made conflicting statements and his attitude 
in the witness-box was not satisfactory. He 
admits that Ranga Singh, Punjab Singh and 
Karam Singh were ‘Keshadharis’ and so 
was Narain Singh and that they used to 
take part in ‘Gyan Gosht' in the institution, 
but he would have us believe that they 
only used to read Hindu religious books, 
such as Ramayan, etc. He admitted that 
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a Gurdwara situated at Jhelum was named 
after one of these persons, viz., Karam 
Singh. His attitude when he was cone 
fronted with three postcards written by 
him was unsatisfactory. , He stated that 
he used to begin his letters with “Om” or 
“Sri Ganeshaenamah” in the Hindu style, 
but the postcards begin with “Sat Kartar”, 
an expression generally used by Sikhs. 
When further questions were put with 
reference tothe postcards, he refused to 
look atthem. P. W. No.4 seems to know 
little about the institution, having visited 
it only once and that too some 16 years 
before he gave evidence, Rajindar Singh 
(P. W. No.5) had to surrender to the 
Sikhs a Gurdwara which was in his pos- 
session and his statement that he does not 
remember whether he brought a com- 
plaint against Sundar Singh and 16 others 
is sufficient to condemn his testimony. 
Allah Ditta (P. W. No. 6) is admittedly a 
tenant of the appellant. Rahim Bux (P. 
W.No. 7) is another Muhammadan shop- 
keeper whcse shop is at some distance, 
and who can scarcely be expected to 
know about the character of the worship 
in this institution. He and Nizam Din 
(P. W. No. 9) certainly seem to go beyond 
the appellant's own case when they say 
that they never saw any jalsa or gather- 
ing of people in the chaubara or any 
religious music or singing going on there. 
Gurmuk Singh, (P. W. No. 8.) -belongs to 
.a different village. From the cross-exami- 
nation of Nizam Din (P. W. No. 9) it appears 
that some of the witnesses such as Rai 
Bahadur Dhanpat Rai and others who were 
summoned by the appellant had come to 
Oourt but were not examined, presumbly 
because they were not expected to give 
evidence in appellant's favour. 

From a perusal of the evidence as a whole, 
1 feel no doubt that Narain Singh was a 
Keshadhari Sikh and that heread and 
revered the Granth Sahib. There is also no 
doubt that the place in dispute has been 
used for congregational worship or prayers 
since Narain Singh's time. The appellant 
admiited in the witness-box that she had 
heard from her mother that Narain Singh 
used to hold “Satsangh” there. Khushal 
Singh (P. W. No. 2) made a statement to 
the same effect, though hesaid that only 
Hindu religious books such as Gita, 
Ramayan, etc., were read. He further 
admitted that after the death of Narain 
Singh, his father Amar Singh had a 


path of Guru Granth Sahib, 1. e. Darbar. 


-Sahib performed and that the widow 
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Musammat Kesra Devi had also a path of 
the “Darbar Sahib” performed for over a 
year, in memory of her husband. The 
appellant admits that she is a Sikh and 
she is married to a Sikh. Khushal Singh 
stated in his examination in-chief that he 
used to read “Sanatani” books in this 
institution but in his cross-examination he 
displayed singular ignorance about them. 
Even if some Sanatani books were kept in 
this institution, I do not believe that they 
were given any prominence or were used for 
purposes of worship. According to the 
appellant’s own case the place was used 
for purpose of private worship. But it is 
admitted that Narain Singh used to regide 
in a house at some distance and no expla- 
nation is forthcoming why he should have 
found it necessary to have a place for his 
private worship in a chaubara over shops 
in the bazaar. The worshippers who have 
frequented the place and who have given 
evidence do not appear to be near relatives 
or friends of Narain Singh. The appellant 
has depcsed that the place was closed 
after tthe death of their mother. But 
Khushal Singh admits that the chaubara 
has been never rented. If the place had 
ceased to be used for religious purposes, 
there is no reason why such valuable pro- 
perty situated in a bazzar should have 
been allowed to remain vacant. In the 


` petition of the appellant unders. 8 there 


is no mention of the place having been 
closed for the purposes of religious wor- 
ship after the death of Musammat Kesra 
Devi. Itis significant that Khushal Singh 
has produced no accounts, although he 
has been managing the appellant’s proper- 
ty. There is, I think, force in the con- 
tention of the learned Counsel for the 
respondents thatthe accounts have been 
deliberately withheld as they would have 
shown that the income was being used at 
least in part for the purposes of the “ 
Gurdwara. In view of all these facts I 
would accept the respondents’ evidence 
that the institution has been used for 
purposes of public worship of the Granth 
Sahib by the Sikhs ever since the time of 
Narain Singh, and up to the date of the 
presentation of the petition. 


The only point which now remains to be 
considered is whether on the above finding 
it can also be held to be proved that the 
institution was established for public 
worship by Sikhs as required by section 16 
(2) (iii), Sikh Gurdwaras Act. On behalf of 
the appellant, attention was invited in this 
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connection to the rulings reported in 
Lachhman Dis v. Atma Singh (1), and 
Atma Das v. Takhat Singh (2). But the 
question whether any inference as to the 
establishment of a place for purposes of 
public worship can be drawn from its 
user for such purpose must depend upon 
‘the circumstances of each case. In 
Lachhman Das v. Atma Singh (1), the 
only inference that could. be drawn from 
the earliest documents was that the insti- 
tution in question was charitable in its 
origin and that it was founded sometime 
between 1730 and 1850. In Atma Das v. 
Takhat Singh (2), also there was no refer- 
ence at all to any “public worship” in the 
earliest documents relating to the institu- 
tion in dispute in that case. In the pre- 
sent instance the institution was estab- 
lished in comparatively recent times and 
some of the witnesses have been worship- 
ping it since the time of the founder Narain 
Singh. Narain Singh appears to have been 
a “Keshadhari” Sikh and the evidence 
relating to the performance of public 
worship in the institution ever since his 
time is, in my opinion, sufficient to justify 
the inference in the circumstances of the 
case that the institution was established 
for public worship by Sikhs. I would 
accordingly agree with the finding of the 
learned President of the Tribunal and dis- 
miss the appeal with costs. 

Goldstream, J.—I agree. 

D. Appeal dismissed. 

(1) A IR 1935 Lah, 666; 158 Ind. Oas. 903; 8R L 

2 

P IR 1935 Lah. 809; 160 Ind. Cas. 145; 8 R L 
498. 
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MACKNEY, J. 
De, A. MEAH-—APPLIOANT 
versus 
STEEL BROTHERS & Oo., Ltp.— 
Opposits PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Amendment to cl. (4)—Effect of—Duty of Magistrate to 
take evidence for forming opinion—Summoning of wit- 
nesses cited by parties—No ground of Magistrate 
being satisfied—-Also non-compliance with s, 145 (1) 
—Proceeding, if vitiated—Petition under s.145 (1) 
—No mention of existence of dispute likely to cause 
breach of peace—Action under s. 145, if justified. 

Under s. 145, Oriminal Procedure Oode, the Magis- 
trate’s duty is to decide whether there 1s likely to 
be a breach of the peace and whether», onejparty, 

_ although recently dispossessed, is to be regarded as 
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in possession. Todo this, he must take such evi- 
dence ashe finds necessary and it rests with him 
and not with the parties to decide what evidence is 
necessary to be called. The recent amendment to 
cl. 4 which requires the Magistrate to receive all 
such evidence as may be produced by the parties 
and to consider the effect of such evidence, does 
not mean anything more than that he must receive 
evidence actually put before him by the parties but 
does not require him to summon witnesses at the 
instance of the parties who are unable to bring 
these witnesses to Court. Ins.145 there is no such 
provision as is to be found in cl, 2 of s. 252, 
Harendra Kumar Bose v. Girish Chandra (1), relied 
on, Emperor v. Chakrapan (2), dissented from. 
Suriya Kanta v. Hem Chandra (3), referred to, 

When making anorder onan application under 
s. 145, Criminal Procedure Code, the Magistrate 
ought to comply with the provisions of s, 145, cl, 1, 
and he ought to make an order in writing stating 
the grounds of his being satisfied that a dispute 
likely to cause a breach of the peace existed. This 
failure, together with the fact that the Magistrate 
actually has no grounds whatsoever for being so 
satisfied, vitiates his whole proceeding and makes 
them illegal as being taken without jurisdiction, 

Where the petition under s. 145 (1), Oriminal 
Procedure Code, contains no information that a dis- 
pute likely tu cause a breach of the peace existed, 
the Magistrate is not justified in taking action under 
B. 145. 


Cr. Ref. made by the Sessions Judge, 
oe at Pyinmana, dated June 10, 
1 7. 

Mr. K.C. Sanyal, for the Applicant. 

Mr. Foucar, for the Opposite Party. 


Order.— These proceedings come before- 
this Gourt on a reference made by the 
learned Sessions Judge of Yamethin, On 
April 24, 1937, Dr. Ahmed Meah filed an 
application in the Court of the Sub-Divi- 
sional Magistrate, Pyinmana, in which he 
asked the Magistrate to issue a prohibi- 
tory order against Mr. T. O. Morris, the 
manager of Messrs. Steel Brothers at 
Pyinmana, on the ground that the latter 
had forcibly taken possession of land 
occupied by him under a mineral , prospect- 
ing license, had forcibly asked the peti- 
tioner's coolies to work for him with the 
petitioner's tools and implements, and 
that the petitioner would suffer a heavy 
loss if no immediate action is taken against 
the respondent. 

It is quite plain that such an application 
as this could not by any means justify the 
Magistrate’s taking action under s. 145, 
Criminal Procedure Code. The petition 
contains no information that a dispute 
likely to cause a breach of the peace 
existed. The petitioner himself lives in 
Pyinmana and on his own showing his 
coolies are not likely to object to the action 
of Messrs. Steel Brothers because they are 
now being employed by them. The peti- 
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tioner’s manager was further supplying 
rations to the coolies as required by Messrs. 
Steel Brothers. There is no suggestion 
that the petitioner’s manager is likely to 
cause a breach of the: peace. The Sub- 
Divisonal Magistrate, however, without even 
examining Dr. Meah or requiring him to 
file an affidavit, at once drafted a notice 
stating that he was satisfied from informa- 
tion received from Dr. Meah that a dispute 
likely to lead to a breach of the peace 
existed, and he called upon both Mr. 
Morris and Dr. Meah to appear before him 
.on May 5, andto put in written state- 
ments of their claims in respect of actual 
possession of the subject in dispute. The 
notices made no mention of the fact that 
evidence would be heard. 

On May 1, 1937, at the request of the 
learned Advocate appearing for Messrs. 
Steel Brothers, an adjournment was granted 
until May 18. On that date Messrs. Steel 
Brothers appeared ready with witnesses. 
Dr. Meah, however, had no witnesses pre- 
sent. Both parties filed written statements. 
The Magistrate then recorded an order in 
which he stated that the area in question 
was a distant area in which the coolies 
were a rough and quarrelsome type and 
dispossession by violence would naturally 
. lead to fear of retaliation and breach of 
the peace. What :grounds the Sub-Divi- 
sional Magistrate had for forming this 
opinion is not stated. So far as can be 
seen, there were no grounds whatsoever 
to justify such an opinion. He then went 
on to say that although the Oounsel for 
Messrs. Steel Brothers was ready with 
witnesses, Mr. Mitra who appeared for the 
petitioner had no witnesses ready and 
wanted thres weeks’ adjournment to get 
the witnesses. The Magistrate held that 
the petitioner ought to have hadhis wit- 
nesses ready and he remarked : 

“The leisurely attitude adopted by Mr. Mitra (for 
Dr. Meah) who has made no attempt to get his 
- evidence down from the hills, but wants a further 
long adjournment, is in my mind not in keeping 
with the spirit of this section.” 

The Magistrate stated that he accepted 
Mr. Mitra’s contention that it was possible 
that a breach of the peace should still be 
imminent seven weeks after the original 
alleged dispossession, one cf his reasons 
being that in his view, proviso 1 to 
s. 145 (4), Criminal Procedure Code, con- 
templated that fear of a breach of - the 
peace could be present two months after 
the originally wrongful dispossession. It 
does not appear tome that the existence 
of this proviso goes to show that in this 
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particular case there was any danger of a 
breach of the peace. The circumstances 
of the case indicated peacefulness; there 
had been no breach of the peace, no person 
had been mentioned as likely to cause a 
breach of the peace, and it is not apparent 
that there are any persons who are 
likely to be tempted to cause a breach 
of the peace. The Magistrate went on to 
say that the proviso already referred to 
was a concession to assist those who have 
been unjustly treated, but the main object 
of the section, he said, was to prevent a 
breach of the peace and unlimited time 
could not be given to any party to prove 
their point. He went on to Say: 

“Ifthe case isso lacking in urgency as this (that 
Dr. Meah can ask for three weeks’ adjournment), 
he can easily file a civil suit and apply for the 
area to be attached. He has had ample time to 
do this.” 

The Magistrate accordingly refused to 


grant an adjournment, but as he thought 


that there was a likelihood of a breach of 
the peace, he made an order declaring 
Messrs. Steel Brothers to be in possession. 
The order is in the terms of cl. 6 of s. 145, 
Against this order Dr. Meah applied to the 
Sessions Court in revision. 

The learned Sessions Judge has expressed 
his opinion that there would not seem to 
be any likelihood of there being a breach 
of the peace. Nevertheless, he thought 
that the Magistrate having the opinion 
that there was a likelihood of a breach of 
the peace, was bound to have given an 
opportunity to Dr. Meah to produce evi- 
dence to show that he had been forcibly 
and wrongfully dispossessed. He referred 
to certain decisions of the Calcutta High 
Court in support of his contention. He 
recommended that tke order of the Magis- 
trate should be set aside and that the case 
be returned to him with directions to decide 
it after taking evidence in the normal 
way because he thought that the applicant 
was entitled to have the application dealt 
with according to law. 

I think that, in the circumstances of the 
case, especially as the Magistrate was of 
the opinion that there was a likelihood 
of a breach of the peace, he ought to have 
given Dr. Meah an opportunity of produc- 
ing his witnesses. If three weeks seemed 
an unreasonably long time in which to 
secure the attendance of the witnesses, the 
Magistrate could have reduced the period 
as he thought fit. There is no doubt that 
Dr. Meah failed to produce his witnesseg 
owing to a misunderstanding. It may be 
that the Magistrate acting under s. 145 is 
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not bound to take steps to secure the at- 
tendance of such witnesses asthe parties 
wish to call. His duty is to consider whe- 
ther a dispute likely to cause a breach of 
the peace exists, and further if it appears 
that one of the parties had been forcibly 
and wrongfully dispossessed within two 
months of the date of his order under 
cl. 1 of the section, to consider whether 
he should be treated as being in posses- 
sion. If he cannot form opinions on these 
points without calling evidence, then it is 
his duty to call that evidence but if he 
can form a reasonable opinion without 
taking certain evidence which the parties 
desire him to take, then it appears to me 
that there is nothing in this section which 
requires him to take such evidence. The 
position has been clearly set out in 
Harendra Kumar Bose v. Girish Chandra 


(1). It was there pointed out that 

“the Magistrate is the sole judge as to whether 
proceedings under s. 145, Oriminal Procedure Code, 
should or should not be seton foot..... No private 
person has any right whatever to cause proceedings 
under that section to be taken. 


“Reading that section” the learned 
udges say: : 
J oe hori have been prepared to hold that the 


section neither contemplated the summoning of 
witnesses at the instance of the parties nor rendered 
it obligatory on the Magistrate to compel the at- 
tendance of any witnesses unless he in his dis- 
cretion thought it necessary to take the evidence of 
thoee witnesses,” 


and later i 

“we think that the law does not impose on the 
Magistrate a duty at the instance of a party to 
compel the attendance of witnesses at the hearing.” 


It is quite clear that the Magistrate's 
duty is to decide whether there is likely to 
be a breach of the peace and whether one 
party, although recently dispossessed, is to 
be regarded as in possession. To do this, 
he must take such evidence as he finds 
necessary and it rests with him and not 
with the parties to decide what evidence 
js necessary to be called. The recent 
amendment to cl. 4 which requires the 
Magistrate to receive all such evidence 
as may be produced by the parties and to 
. consider the effect of such evidence, does 
not, in my opinion, mean anything more 
than that he must receive evidence actually 
put before him by the parties but does not 
require him to summon witnesses at the 
instance of the parties who are unable to 
bring these witnesses to Court. 

Dalal, J., in Emperor v. Chakrapan (2) has 


1) 38 O 24; 7 Ind. Cas. 798; 11 Or, L J 530. 

8 52 A 91: 125 Ind. Cas. 463; A I R 1930 All. 319; 
(1930) Or. Cas. 432; 31 Cr. L J 839; (1930) A L J 484; 
Ind. Rul, (1980) All. 671; L R 11 A 93 Or. 
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expressed his opinion that the clause as 
amended implies a duty on the Court to 
summon such witnesses as may be men- 
tioned: to the Court by either party. The 
learned Judge gives no reason for his 
Opinion and, with great respect, I am not 
prepared to go so far as he does. I prefer 
to put itthis way; that it is the duty of 
the Magistrate to obtain such evidence as 
is requisite to enable him to form a 
reasonable opinion on the matter before 
him, it may be that this will entail his 
summoning the witnesses mentioned by 
the parties, and if so, then it is certainly his’ 
duty to summon them. It does not, however, 
soit appears to me, require of him that 
he should summon the witnesses whether 
or not he thinks he needs them. In Suriya 
Kanta v. Hem Chandra (3), a decision 
which is quoted with approval by the 
learned Sessions Judge, the learned 
Judges do not go further than to say that 
the Magistrate has discretion as to whether 
he should summon witnesses or not On 
the other hand, the wording of the section 
does not mean that the parties should pro- 
duce their own evidence or absolve the 
Magistrate from the duty of assisting the 
parties in procuring the attendance of 
material witnesses when itis shown: that 
their attendance cannot be enforced with- 
out such assistance. 

In my opinion, it is significant that in 
s.. 145 we find no such provision as is to 
be found in cl. 2ofs. 252. If this had 
heen a case in which it appeared to me that 
the provisions of s. 145, Criminal Procedure 
Code could be correctly invoked, 1 think 
that I must have held that the Sub- 
Divisinal Magistrate acted wrongly in 
passing orders without hearing evidence. 
His final order is in contradiction with the 
view that, apparently, he has taken. If 
Messrs. Steel Brothers are entitled to pcs- 
session of the area in dispute, then it would 
appear that they have not forcibly and 
wrongfully dispossessed Dr. Meah, and if 
there had been no forcible and wrongful 
dispossession, it is hard to see how there 
would be any likelihood of a breach of the 
peace arising because the whole case of the 
petitioner is that it was because of this 
forcible or wrongful dispossession that a 
breach of the peace was likely to arise. 

1 take the view that the Sub-Divisional 
Magistrate ought to have complied with 
the provisions of s. 145, cl. l, Criminal 
Procedure Code, and that he ought to bave 
made an order in writing stating the gounds 

(3) 30 O 508;7 O W N 404, 
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of his being satisfied that a dispute likely 
to cause a preach cf the peace existed. ` This 
failure, together whith the fact that the 
Sub-Divisional Magistrate actually had no 
grounds whatsoever for being so satistied, 
in my opinion, Vitiates his whole proceed- 
ing and makes them illegal as being taken 
without jurisdiction. On this view, I can 
see no useful object to be attained in re- 
quiring the Magistrate now to take evi- 
dence. All that is necessary for me to do 
is to seb aside the order passed by the 
Sub-Divisional Magistrate and to direct 
that Dr. Meah’s application in Criminal 
Miscellaneous No. 21 of 1937 of the Sub- 
Divisional Magistrate, Pyinmana, be dis- 


misssd, and I crder accordingly. Lf now, or- 


at any subsequent time, there does appear 
to be grounds for believing that a dispute 
likely to cause a breach of the peace exists 
in regard'to this matter, the Sub-Divisional 


Magistrate can, and ought to take the 
necessary action. 
D. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 267 of 1936 
January 26, 1938 
Wort AND VARMA, JJ. 
KESHWAR SAO AND OTHERS—DBFENDANT3 
—APPELLANTS 
VETSUS 
GUNI SINGH AND OTAERS— PLAINTIFFS 

AND OTAERS— DEFENDANTS — 
RESPONDENTS 

Civil Procedure Code(Act V of 1908), O, XLI, r. 33 
—Suit against two sets of defendants claiming relief 
alternatively either against first party or against 
second party —Decree passed against defendant first 
party — No appeal by plaintiff but appeal by such 
party — Appellate Court, if can pass decree against 
defendant second party—Limitation Act (IX. of 1908), 
Sch. I, Arts. 116,115, 83—Eaecution of ijara deed by 
plaintiff in favour of defendant whereby defendant 
agreeing to pay off mortgages of plaintijf—Deed regis- 
tered—No provision to indemnify plaintiff—Fatlure 
of defendant to pay off mortgages — Mortgage decree 
passed and property sold in execution—Surtby plain- 
tiff to recover damages against defendant more than 
six years after he was joined as party to mortgage 
suit—Article applicable — Time, when begins to 
TUN. 

Where in a suit the relief is claimed either against 
defendants first party or in the alternative against 
defendant second party and the Court decrees the 
suit against defendant first party and the plaintiff 
does not appeal but an appeal is preferred by defen- 
dant first party, the Appellate Court is entitled to 
passa decree against defendant second party even 
though there is no appeal by the plaintiff. The 
powers of the Appellate Court are governed by 
0, XLI; r. 33, Oivil Procedure Code, which are 
sufficiently wide to enable the Court to pass such 
decree. x ` 


KESHWAR SAO v. GUNI SINGH (PAT.) 


269 


The gist of an action for the violation ofa contract 
is the breach of such contract, and not any resulting 
or collateral damage which may be occasioned there- 
by; and, consequently, the limitation runs in such 
cases from the time when the contract is broken, and 
not from the time at which any damage arising 
therefromis sustained by the plaintiff. 

Plaintiff executed ijara deed in favour of defen- 
dant whereby the defendant agreed to pay off the 
mortgage efiected by the plaintiff. The deed was 
registered. There was not an express or implied 
agreement to indemnify the plaintiff. The defendant 
failed to pay off the mortgages. The mortgage 
decrees were passed and the plaintiff's property was 
sold in execution thereof. The plaintiff instituted 
a suit against the defendant to recover damages 
more than six years from the date on which he was 
made party to the mortgege suits : 

Held, that Art. 116, Limitation Act, applied and 
time began to run from the date on which the plaintiff 
was made party to the mortgage suit, 3. e, the con- 
tract was broken and not from the date of the sale 
of the property i, e., actual damage suffered. Suit, 
threretore, was time-barred under Art, 116, whether 
read with Art. 115 or Art. 83. Battley v. Faulkner 
(1), referred to. Ram Rachhya Singh v. Raghunath 
Prasad (2), Rajbansi Kuer v. Bishundeo Narayan 
Singh (3) and Daswant Singh v. Shah Ramjan Ali (4), 
distinguished, 

O. A. froma decision of the Additional 
District Judge, Patna, dated December 5, 


1935. 
Dr. Sir Sultan Ahmad, Rai G. S. Prasad 
and Rai Paras Nath, for the Appellants. 
Messrs. Janak Kishore and Girjanand 
Prasad, for Respondents Nos. 1 to 3. 
Messrs. Mahabir Prasad and K. N. Lal, 
for Respondents Nos. 4 to 6. 


Wort, J.—This is an appeal by the 


_detendants second party in an action in 


which plaintiffs claimed to recover a 
sum of Rs. 2,200 by way cof damages 
against either the defendants first 
party or the defendants sevond party. 
‘that was the alternative claim prayed 
for inthe Yelief portion of the plaint. 
The claim was made in these circumstan- 
ces: Plaintiffs’ father had executed certain 
mortgages between the years 191z—1917, 
three ın number, in favcur of certain 
parties, only one ot which need be men- 
ticned, namely the defendants first party 
in this action. He wasthe mortgagee in 
the first of these three transactions. Later, in 
January 1918, plaintifis executed an ijara 
deed in favour of the defendants second 
party jor a sum of Rs. 800 by which the 
defendant had undertaken to pay-off two of 
the mortgages to which I have referred. 
lt was not necessary to pay-off the first 
mortgage. The position as regards that 
mortgage would be understood if Il repeat 
what l have already stated that the trst 
mortgage of 1912 was in favour of the 
defendants first party. Now in the plaint 
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the plaintiffs claimed that the transaction 
of January 9, 1918, was a farzi transac- 
tion being in the name of defendants 
second party butin fact being the tran- 
saction of defendants first party. ‘I'he 
trial Court came to the conclusion that the 
real ijaradar in the transaction of 1918 
was defendants first party. No appeal 
wastpreferred by the plaintiffs against that 
decision. But there was a dispute in the 
Oourt of Appeal between the defendants 
first party and the defendants second party 
and inspite of the fact that, asI have 
already stated, there had been no appeal 
by the plaintiffs, the Judge in the Oourt 
below came to the conclusion that the 
real persons behind the transaction of 
1918 were the defendants second party. 
Now, in those circumstances, there having 
been a decree against defendants second 
party, they have appealed to this Court. 
The first argument advanced onm their 
behalf by Sir Sultan is that in the cir- 
_ cumstances of the case. the Judge was 
not in a position, nor was he entitl- 
ed, to make a decree in favour of the 
plaintifis against the defendants second 
party. The reason stated is this; that 
throughout the plaint the case set out by 
the plaintiffs was a case against defendants 
first party. The essence of his claim can 
be stated in the words used in para. 4: 

“The plaintifs executed an tjara deed dated 
January 9, 1918, for Rs. 800 infavour of defendants 
first party and gotit registered; and the defend- 
ants first .party got itexecuted advisedly in the 
farzi name of their friend and creature Keshwar 
Sao, defendant No. 4second party ...... e 

But in the relief portion it is stated: 

‘Tf in the opinion of the Court defendants first 


party be not proved to be the real tjaradar 
WAN a decree for the amount due to your peti- 


tioners may be awarded against defendants second 
party.” i 

It is not perhaps an ideal plaint, but 
jt seems to me that sọ far as the plaint- 
iffs are concerned, the argument that no 
Court is entitled to give a relief to the 
ptaintifis against defendants second party 
is, in my judgment, unsustainable. As 
regards the other question depending upon 
the fact that the plaintifs did not 
appeal, it seems to me that the powers of 
the Court were governed by O. XLI, r. 33 
which, inmy judgment, was sufficiently 
wide toenable the Judge in the Oourt 
below to exercise the jurisdiction which 
he hasexercised in giving a judgment in 
favour of the plaintifs against defendants 
second party. 

The substantial question in this appeal 
is the question whether the action is 
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Article which 
116 which 
gives the period of limitation from the 
date on which limitation would begin to 
run against a suit: brought on a similar 
contract not registered. Ordinarily, that 
would mean that the matter is governed 
by Col. 3 of Art. 115 which deals with the 
contract, express or implied, not in writing 
registered, and which gives the period of 
limitation to be from the date on which the 
contract is broken, But the contention in 
this case is that the period dates from the 
date upon which the plaintiffs suffered 
damage; in other words, that we have to 
read Art. 116 with Art. 83 which provides 
the period cf limitation with regard to 
a contract of indemnity and the time in 
that case runs from the date when the 
Plaintiffs are actually damnified which in 
this case, according to the argument of 
Mr. Janák Kishore, was atthe time the pro- 
perty was sold in execution of the decree 
in the action which was brought by 
reason of the default of the defendants 
to pay off the mortgages of 1916 and 1917. 
This is a contract, as I have already 
stated, to pay off those mortgages. There 
is no suggestion that there is any express 
provision in the ijara deed of 1918 toin- 
demnify the plaintifis, nor can it be 
stated, in my opinion, that there is any 
implied agreement here to indemnify the 
plaintiffs. Section 124, Contract Act, de- 
fines a contract of indemnity as one by 
which one party promises to save the 
other from lcss . caused to him by the 
conduct of the promisor himself, or by 
the conduct of any other person. 

Now, there are two branches to this 
question and two branches to the argu- 
ment. The first is that apart from the 
point whether this was a contract of in- 
demnity or not, the plaintiffs were bound 
to wait until they had suffered damage 
and that, therefore, the period of limita- 
tion dated only from the date upon 
which the properties were sold in execue. 
tion of the mortgage decree. There is no 
specific provision in the Contract Act 
with regard to that matter and, therefore, 
in my opinion, the ordinary rule of Com- 
mon Law would prevail which can be 
stated in the terme of Chitty on Oontracts 


in these words: 

“The gist ofan action for the violation of a 
contract is the breach of such contract, and not 
any resulting or collateral damage which may 
be occasioned thereby; and consequently, the limi- . 
tation runs in such cases from the time when. 
the contract is broken, and not from the time at 


barred by limitation. The 
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which any damage arising therefrom is sustained 
by the plaintiff.” 

There has been in the decisions of 
Indian High Courts with regard to this 
matter repeated reference to the case in 
Battley v. Faulkner (1) which decision 
is to the same effect as the words which 
I have read from Chitty on Contracts. 
The real difficulty about this matter is 
raised by two decisions of this Court, one 
in Ram Rachhya Singh v. Raghunath 
Prasad (2) and the other in Vol. 10 of 
the same series at p. 451 being the case 
in Rajbansi Kuer v. Bishundeo Narayan 
Singh (3). In the former case, the ques- 
tion to be determined was whether (the 
circumstances being similar) time began 
to run from the date of the contract 
under which the payment was to be made 
or whether at some later date. It is true 
that the learned Judges there deciding the 
case came tothe conclusion that the time 
ran from the time when the execution 
sale took place. But whether the time ran 
from the date when the action was 
brought under which or by reason of 
which the plaintiff had suffered damage or 
whether at the later date, either point of 
time was within the period of limitation. 
Therefore, the case can be no authority 
for the point which we have to decide in 
this case. In a word, the effect of that 
decision is nothing more than the question 
whether limitation ran from the date of 
the contract or whether it ran from the 
later date and the decision, as I have 
already stated, was against the earlier date. 
As regards the decision in Rajbanst Kuer 
y. Bishundeo Narayan Singh (8) on a casual 
perusal of that case, it would appear to 
be in support of Mr. Janak Kishore’s 
argument. But on a closer analysis of the 
facts, it could be seen that the action 
there was not an action-for compensation 
for breach of contract in the sense that 
expression has been used in the case 
before us, but an action for the return 
of a sum of money which was left in de- 
posit with a purchaser for a purpose 
similar tothe purpose for which the con- 
tract was entered intoin the case before 
us. That is an explanation why through- 
out the casethere isno mention of either 
of tke Articles which we have to consider 
in this case. 

In my judgment it is not an authority 

(1) (1820) 3 B & Ald, 288; 22 R R 390. 

(2) 8 Pat, 860; 122 Ind, Oas. 244; A 1 R 1930 Pat. 46; 
Ind. Rul. (1930) Pat. 96. 


(3) 10 Pat. 451; 182 Ind, Cas, 104; A I R1931 Pat 
271; 12 PL T 211, Ind. Rul, (1930) Pat, 264. 
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for the proposition that time does not 
tun untilthe property is sold in execution 
of the mortgage decree or, to putit in 
the words of Mr. Janak Kishore, until the 
plaintiffs are damnified. If the question 
is to be determined on the footing that 
this is a contract of indemnity,in my 
judgment the same result obtains and 
the matter can be disposed of by putting 
this question: Had the plaintifis brought 
their action when they were joined as 
party to the mortgage action, could it have 
been ssid that the action was premature ? 
It is true that atthis stage it might be 
difficult to assess the damages, But the 
fact that difficulty arose ofthe assessment 
of damages would not stand in the way 
of the plaintiffs nor be an obstacle to 
their bringing an action claiming indem- 
nity against the defendants. I do not 
think that in this decision we can go 
beyond, the facts of the present case 
that when they were joined as party in 
the action, there was a breach of contract 
or in the alternative they were damnified 
and, therefore, limitation ran from that 
date. That being the position, it seems 
to me quite clear that the action is barred 
by limitation as not being within the 
period of six years under Art, 116, Limi- 
tation Act, whether read with Art 115 
or Art. 83, asI have already stated, is 
immaterial. 

Reference is made in the judgment of 
the Court below to a decision of the 
learned Judges of the Ualcutta High 
Court reported in Daswant Singh v. Shah 
Ramjan Ali (4). This decision seems, in 
his opinion, to have given him assist- 
ance in arriving at the conclusion to 
which he came in the case, But the decis- 
ion of Mookerjee and Holmwood, JJ. 
is simply to the effect that Art. 116 of 
Sch. I, Limitation Act, applies to a suit for 
compensation and the suit is in time if 
it is commenced within six years from 
the date when the contract is broken. 
In this connection, 1 would also like to 
make an observation with regard to the 
case to which I have already referred, 
namely the decision of Sir Jwala Prasad 
in Rajbansi Kuer v. Bishundeo Narayan 
Singh (3)in which the learned Judge ap- 
pears to rely upon the decision of the 
Allahabad High Courtin Ram Ratan Lal 
y. Abdul Wahid Khan (5) at p. 608* in 

460 L J 393. 

(5) 49 A 603; 101 Ind. Oas. 691; A I R 1927 All. 435; 
25 A LJ 411. 

*Page of 49 A.—[Hd.] 
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which the learned Judges there says: 

“The cause of action in such a case does not 
arise until demand is made and ignored or when 
the person to whom the money is to be paid sues the 
pereon with whom the contract had been made and 
consequent loss and damage occurred.” 

The appeal, in my opinion succeeds 
and the plaintiff's action must be dis- 
missed with costs throughout. 

Varma, J.—I agree. 

8. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Appeal No. 251 of 1937 
December 3, 1937 
LAKSHMANA Rao, J. 

PUBLIC PROSECUTOR— APPELLANT 
versus 
SRINIVASA RAO AND ANOTHER— 
RESPONDENTS 

Madras Prevention of Adulteration Act (III of 
1918), ss. 5 (1) (d), 14, rr. 24,28, 29 under s. 20 (2) 
~-Supply of butter under s. 14 to Sanitary Inspector 
— Whether sale—Persons so supplying, if can be son- 
victed under s. 5 I) (d) and rr. 24, 28 and 29 framed 
under s. 20 (2). 

Supply of sample of butter to the Sanitary Inspec- 
tor under s. 14, Madras Prevention of Adulteration 
Act, is nota sale and when a Secretary and an 
accountant of 8 co-operative society so supplies 
butter under s.14, they cannot be convicted under 
s. 5 (1) (d) and. rr. 24, 28, 29 framed under s. 20 (2) 
nor can they be said to offer the butter to sale. 

Cr. A. against acquittal by the Sub- 
Divisional Magistrate, Saidapet, in Criminal 
Appeal No. 4 of 1937. 

Mr. A. S. Sivakaminathan, for the Appel- 
lant. 

Messrs. K. V. Krishnaswami Iyer and C. 
Rangaswami Iyengar, for the Respondents. 

Judgment,—This is an appeal by the 
Public Prosecutor against an appellate order 
of acquittal and the question for determina- 
tion is whether the accused aie guilty of the 
offence under s. 5 (1) (d), read with rr. 24, 28 
and 29, framed ander s. 20 (2), Madras Pre- 
vention of Adulteration Act. The accused are 
the Secretary and an Accountant of the 
Triplicane Urban Co-operative Society, Ltd., 
and the undisputed facts ere that on 
August 22, 1936, the Sanitary Inspector of 
the Saidapet Municipality demanded sample 
of butter from the Saidapet Branch of the 
Society under s. 14 of the Act. The 
Accountant gave the sample and received 
the yalue, and the butter was on test found 
to be adulterated. The accused were prose- 
cuted under ss. 9 (1) (a) and (d) read with 
rr, 24,28 and 29, framed under s. 20 (2), 
Madras Prevention of Adulteration Act, 
and the trial Court convicted them under 
s. 5 (1) (d), read with rr. 24,28 and 29 of the 
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rules framed under s. 20 (2), for selling the 
butter to the Sanitary Inspector 

The conviction was set aside by the Ap- 
pellate Court on the ground that in the case 
of a Society registered under the Madras 
Co-operative Societies Act, there- can in law 
be only a distribution of the article among 
the members and no sale, but it is unneces- 
sary to consider this question as on the 
facts themselves the order of acquittal is 
right. The supply of sample to the Sanitary 
Inspector under s. 14 of the Actis not a 
sale nor can the Secretary of the Society or 
the Accountant of the Saidapet Branch be 
said to offer the butter tosale. They cannot, 
therefore, be convicted unders.5 (1) (d), 
read withrr. 24,28 and 29, framed under 
s. 20 (2) of the Act and the order of acquit- 
tal must stand. The appeal, therefore, fails 
and is dismissed. 


ND. Appeal dismissed. 





_ LAHORE HIGH COURT 
Criminal Appeal No. 719 of 1937 
November 9, 1937 
Young, O. J. AND MONROE, J. 
Musammat TALIAN-—Convior 

—APPELLANT e 
versus 
' EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), 9 302—Sentence- 
Young girl of 15 killing her new-born child—Trans- 
portation, held was not appropriate sentence, 

Where a young girl of 15 kills her newly-born 
illegitimate baby, a sentence of transportation for 
life is wholly inappropriate. In England it is 
always assumed that a girl who commits such a 
murder at such atime is hardly responsible for her 
actions, it being well-known that child birth produces 
occasionally peculiar reactions in the mother, ' 

[The Government was requested to reduce the sen- 
tence of transportation for life to a sentence for a 
short period.} 

Or, A. from an order of the Additional 
Sessions Judge, Lyallpur, dated May 20, 


1937. 


Young, C. J.—Musammat Talian, a young 
girl 15 years of age, has been condemned 
to transportation for life by the learned 
Sessions Judge of Lyallpur for the murder 
of her newly-born baby. Musammat Talian 
had an illicit connection with one man and 
shortly afterwards she married another. A 
child was born about four months after her 
marriage. The child was not, therefore, 
the child of her husband. It is said that 
in the presence of her mother Musammat 
Imam Bibi, and also in the presence of 
another woman Musammat Begum, this 
young girl murdered her child by strangu- 
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lation. The mother of the girl was also 
charged with the offence, but we think 
fortunately for her the learned Judge acquit- 
ted her. On the evidence it would appear 
that both had something’ to do with the 
murder, and indeed Musammat Begum, who 
was also present at the time, cannot escape 
suspicion of complicity inthe crime. The 
learned Judge, however, has found only 
Musammat Talian guilty and we have no 
reason to doubt his conclusion as to her on 
the evidence. Theonly p2intin the case 
is the question of sentence. We clearly 
cannot interfere in this matter. But where 
a young girl of 15 kills her newly-born baby, 
asentence of transportation for life appears 
to us to be wholly inappropriate. In Eng- 
land itis always assumed that a girl who 
commits sucha murder at sucha time is 
hardly responsible for her actions, it being 
well known that child-birth produces occa- 
sionally peculiar reactions in the mother. 
We suggest, therefore, that Government 
should reduce the sentence of transporta- 
tion for life to a sentence for a short period. 
D. Reduction of sentence 
recommended. 


PATNA HIGH COURT 
Oivil Appeal No. 182 of 1935 
January 19, 1938 

Wert AND Manowar LALL, JJ. 
JAGDAMBA PRASAD LALLA AND ANOTHER 

—DgrenpANTs—APPELLANTS 

versus 

ANADI NATH ROY AND OTABRS—PLAINTIFF3 


AND OTHERS—DEFENDANTS— RESPONDENTS 

Hindu Law—Schools of law—Family migrated to 
Bengal—Presumption—Mere fact that family history 
can be traced back in Bengal for five or siz 
generations, if raises ewe of migration— 
Guardians and Wards Act (VIII of 1890), ss. 29, 30— 
Release deed by guardian of minor mortgagee, of 
rights in sub-soil of mortgaged land—Such transac- 
tion falls under s.29—Such deed for consideration, 
if void or voitdgblé—A suit to set aside deed— 
Article applicable—Limitation Act (IX of 1908), 
Sch, L, Art 44—Interpretation of Statutes—Canons 
of construction to decide whether Act is retrospective 
or prospective—Transfer of Property Act UV of 
1882), s- 53-A—If retrospective—Mortgage— Rights in 


atub-soil of mortgaged land reserved by mortgagor— ` 


Lease of such rights by unregistered deed Lessee 
in possession— Morigage assigned—Suit by assignee— 
Lessee, if can claim specific performance of contract 
against assignee—-Minor—Transaction by guardian at 
instance of minor—Repudiation, how can be made— 
Institution of suit, whether necessary. 

Per Wort, J.—Ordinarily speaking, a Hindu family 
in Bengal would be governed by the Dayabhaga 
School. The fact that the family has migrated to 
Bengal raises the presumption in law that it is 
governed by the school of law from that part of the 
gountry from which it came. But the mere fact that 
the family history can be traced back in Bengal for 
five or six generations does not necessarily raise the 
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presumption that they migrated to Bengal, [p. 275+ 
col, 2. 

A deed executed by a certified guardian of a 
minor mortgagee releasing the sub-soil rights in the 
mortgaged land from the operation of the mortgage, 
in favour of the lessee of the mortgagor fora cer- 
tain consideration, is in effect a transfer of the 
equity of redemption, whatever might be the des- 
cription given of the deed and sucha transaction 
falls under s. 29, Guardians and Wards Act. The 
fact, that the consideration mentioned in the deed is 
neither adequate nor reasonable nor for the benefit 
of the minor, is no ground whatsoever for holding 
that the deed is void. Such deed is a voidable trana- 
action and requires to be avoided or set aside within 
the period of limitation and “by the person affected 
thereby.” The suit to set aside sucha deed is govern- 
ed by Art. 44, Sch. I, Limitation Act |p. 284, col 2.1 

It is necessary to keep in mind the following 
well-known canons of construction in order to decide 
whether an Act is retrospective or prospective. (1) 
There is no presumption that the statute which 
takes away avy existing right is intended toapply 
to a state of facts which came into existence befure 
its commencement. (2) When the effect of tha 
statute would beto make a transfer valid which 
was previously invalid, to make an instrument, 
which had no effect at all and from which the 
party had liberty to depart as long as he pleased, 
binding, the prama facie construction of the Act is 
that it is not to be retrospective. (3) If it is a 
necessary implication from the language employed 
that the Legislature intended a particular section 
to have a retrospective operation, the Courts will 
give it such an operation because it is obviously 
competent for the Legislature if it pleases in its 
wisdom to make the provisions of an Act retrospec- 
tive. (4) But if on the other hand the language 
employed by the Legislature is ambiguous or not 
clear and explicit, the Court must not give a con- 
struction to the new Act which would take away 
vested rights, in other words should treat the Act as 
prospective, [p, 286, cols. 1 & 2.] 

The fact that s. 63, Transfer of Property 
(Amendment) Act, 1929, provides that certain sections 
shall not have retrospective effect does not give rise 
to the necessary implication that the other sections 
have suchan effect. Section 53-A, Transfer of Property 
Act, is not retrospective. (p. 220, col. 2; p. 281, col. 1.) 

[Uase-law discussed.] 

In a deed of mortgage of some lands the mort-~ 
gagox reserved for himself the rightin the sub-soil 
of the land mortgaged and subsequently contracted 
to lease out those rights to another person by an 
unregistered document. The lessee gut into posses- 
sion of the sub-soil under such unregistered ducu- 
ment. The assignee ofthe mortgagee brought a suit ` 
on mortgage in which it was contended by the lessee 
that the suit did not affect his lease : 

Held, that the assignee being the transferor of the 
mortgagee, the claim of the lessee could not be sus- 
tained, The lessee could not obtain specific per- 
formance of the contract against the assignee. [p. 
288, col. 1.] 

A transaction which is voidable at the instance 
of the minor may be repudiated by any act or omis- 
sion ofthe late minor, by which he intends to com- 
municate the repudiation, or which has the effect of 
repudiating it, for instance, a transfer of land by 
him avoids a transfer of the same land made by his 
guardian before he attained the age of majority. It 
is not necessary that he should bring a suit; but a 
suit to set aside the acts of his guardian during his 
minority amounts of course to an express repudia- 
tion. [p. 285, co} 1J 4 
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‘°C. A. from the decision of the Sub-Judge, 
at Dhanbad, dated June 26, 1935. 

Sir Sultan Ahmed, Messrs. S. N. Bose, 
D. L. Nandkeolyar, N. N. Roy and R.J. 
Bahadur, for the Appellants. 

Messrs. P. R. Das, J.C. Sinha and N.C. 
Ghosh, for the Respondents. 

Wort, J.—This is an appeal by defendants 
Nos. 5 and 6 and arises out of an action 
on a mortgage dated January 20, 1922, the 
consideration for which was Rs. 1,380,000. 
No question arises as between the mortgagor 
and the mortgagee, the only matter in 
dispute being the interest of the two appel- 
lante who are said to be entitled to the sub- 
soil rights of two of the villages, which are 
the subject matter of the bond, free of the 
encumbrance. The plaintif sued as the 
assignee of the mortgage from defendant 
No, 17 who is the mortgagee, and who was 
a minor but had attained his majority at 
the time ofthe assignment to the plaintiff 
which was dated December 23, 1932, 
Defendant No. 1 is the mortgagor. Defen- 
dant No. 17 granted the mortgage in suit 
acting through his mother, who was his 
guardian appointed by the District Judge 
of Burdwan by an order dated February 
23, 1920, about two years before the mort- 
gage. Defendants Nos. 5 and 6 were the 
appellants and were joined inthe suit as 
they claimed the interest which I have 
already stated. It is important to notice 
the facts relating to the mortgagee as a 
great deal of the argument depends upon 
his position with regard to the mortgage 
bond and another transaction to which 
I shall in a moment refer. One Gadadhar 
was. the grandfather of defendant No. 17, 
Dharanidhar Rai. Gadadhar was married 
twice. By his first wife he had two sons 
Jugal and Pramatha. Pramatha is the 
father of defendant No. 17, the mortgagee. 
By his second wife he had three sons, who 
for convenience: will be referred to as the 
siep-brothers and from whem at all materiel 
times Jugal and Pramatha were separated. 
The case of both the appellants is that 
their interest in the sub-soil of the two 
villages is not affected by the mortgage. 
The interest of defendant No. 5 arises as 
follows: 

p On Magh 21, 1930, i e. in the year 
1923, ibe mortgagor executed a jot be- 
meadi ijara patta of Mouza Mahuda in 
favour of defendant No. 5. One Raghupatı 
Chatterji of Furulia on August &, 1926, 
transferred to defendant No.5 the right, title 
and interest of defendant No.1 in Mouza 
Mahuda excepting what had already been 
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settled with defendant No. 5 under the 
ijara patta, and which had been purchased 
by him in a Court sale on June 16, 1925, in 
execution of a decree obtained against 
defendant No. 1. Again on September 3, 
1927, one Shiba Prasad Chatterji also con- 
veyed to defendant No, 5 the right, title and 
interest of defendant No. 1 in the same 
village subject tothe rights of Raghupati 
Ohatterji’s purchase which I have mentioned 
and which he (Shiba Prasad Chatterji) had 
purchased in a Court sale on July 16, 1923, 
in execution of a decree against defendant 
No.1. Itis the transaction of August 12, 
1927, upon which in this case the rights 
of defendant No. 5 depend. On that date 
defendant No. 5 claims that the mortgagee 
defendant No. 17, acting through his 
guardian, granted him a deed of release 
of the sub-soil rights of village Mahuda. 
By this deed, it is claimed that the sub-soil 
rights in this village were excluded from 
the operation of the mortgage. Although 
not recited in the deed, it is stated in evi- 
dence that the consideration for this deed 
of release was a sum of Rs. 5,000 and the 
petition of defendant No. 95, if this transac- 
tion is established, would be that having 
obtained by the transactions, to which 1 
have referred, the equity of redemption of 
the sub-soil rights in a portion of the 
village, he redeemed tLe mortgage to the 
extent of the sub-soil rights ot village 
Mahuda by obtaining the deed of release in 
question. 

Defendant No. 6 claims to have a lease of 
the sub-soil rights from defendant No. 1, the 
mortgagor of village ‘Telmocho under a 
contract of August 20, 1923. Telmocho 
was about 80ə acres in area. On June 21, 
1922, defendant No. 1 granted a lease of 600 
bighas of tne subsoil rights to defendant 
No. 3, On December lò, 1925 defendant 
No. 3 granted a sub-lease of b0 bighas 
to defendant No.6. On August 12, 1927, 
was a further lease by defendant No, 3 to 
defendant No. 6 ot 25 bighas. On August 
$1, 1927, defendant No. 3 transferred to 
defendant No. 6a right io receive royalty 
with regardto 100 bighas of the 500 bighas; 
in this 100 bighas was included the 00 bighas 
granted under sub-lease of December 18, 
1925. Under these various, transactions, 
defendant No. 6 was in possession of 125 
bighas of the subsoil. Then on August 26, 


1923, came tLe taansaction to which l have ` 


referred, a contract by defendant No. 1 to 


transfer to deifendant No. 6 cub-soil rights. 


in respect of 450 bighas of village Telmccho. 


It is the contention of defendant No. 6 in| 


1988 


-this appeal that undercl. 19 of the mort- 
gage the sub-soil rights in village Telmocho 
were reserved to the mortgagor restricting 
the mortgagor to make the grant which is in 
question. 

As regards the case of defendant No. 5, 
the deed of release was executed by the 
guardian without the necessary consent of 
the District Judge under the Guardians and 
Wards Act. This fact is not disputed and 
therefore it became necessary for this 
defendant to contend that whereas the 
‘Mortgage and the release purported to be 
the transactions of the minor; they were in 
fact the benami transactions of J ugal and 
Pramatha respectively uncle and father of 
defendant No. 17 a fact of which he became 
aware (so he states) in 1930. If this case 
has been established, the consent of the 
Judge for the transaction was unnecessary. 
Alternatively the case was that if the 
trausaction was in fact, what it appeared 
to be, that of the minor it was entered 
into by the guardian and was for the 
benefit of the minor's estate and therefore 
binding. «The Judge in the Court below 
has held that the mortgage was not a 
benami transaction; that the minor was in 
possession uf separate estate and was ina 
position to advance the loan secured by 
the mortgage; that the deed of release was 
a fictitious transaction for which there 
was no consideration; and taat the mother, 
as guardian, was unaware of the nature of 
the deed of release as it had not been 
explained to her. As regards defendant 
No. 6, the learned Judge has held that 
such interest as defendant No. 6 possessed 
in village Telmocho was subject to the 
mortgage. In ordertoshow that the deed 
of release was a transaction of the father 
and uncle and not that of the minor with 
regard. to his separate estate, it has been 
the endeavour of defendant No. 5 to establish 
the fact that the minor had no separate 
property and that the money, the considera- 
tion for the mortgage, was in fact advanced 
by Jugal and Pramatha. Quite apart from 
other considerations the appellants are in 
some difficulty with regard to this as the 
. evidence is clear that, of the Rs. 1,30,000, 
Rs. 93,000 odd was paid by the minor and 
the balance paid by Pramatha, the evidence 
of the advance by Pramatha of this limited 
amount being quite inconsistent with the 
appellants’ case. 

I propose to mention a point there for 
the purpose of disposing of it at once. It 
was the contention of the appellants that 
-the school of law governing this family 
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was the Mitakshara and not the Daya- 
bhaga contrary to the decision of the Sub- 
ordinate Judge in this regard. This question 
had no direct bearing on the point at issue, 
but the appellants appear to think that 
their case was in some way strengthened 
if they could establish this point. It has 
been rightly pointed out by the Judgein 
the Court below that if the family were 
governed by the Mitakshara school, there 
was nothing inconsistent with the holding 
that the minor had separate property. 
The facts relied upon by the appellants in 
support of their contention are, first, that 
the family were Chatris, as the High Court 
found in a judgment in a case to which 
certain members of the family were parties 
reported in Nagendra Nath v. Jugal Kishore 
Roy (1) secondly, thut the family had been 
settled in Bengal for about five or six 
generations and, tuirdly, the statements 
purporting to have been made in certain 
petitions by the mother of the minor that 
the family was governed by the Mitakshara. 
As regarda the family's settlement in 
Bengal, ths most that was said by the 
witness was that they had been there for 
five or six generations but their original 
home was unknown. Itis argued that the 
fact that they had migrated to Bengal 
raises the presumption in law that they 
were goveraed by the school of law from 
that part of the country from which they 
came. The Judge discredits the statement 
of the mother as he appears to be of the 
opinion that the statement was, in all pro- 
bability placed in the petition by the 
lawyer acting on behalf of the minor and 
that he was not bound by that statement. 
Whether this assumption by the Judge in 
the Court below was correct may be open 
to doubt, but in tne state of the evidence 
it is impossible to hold that the family 
are governed by the Mitakshara school. 
Had the evidence as regards their migra- 
tion to Bengal been clear, the presampuon 
upon which the appellants rely would 
certainly have been stronger. But the 
mere fact that the family history can be 
traced back in Bengal for five or six 
generations does not necessarily raise the 
presumption that they migrated to Bengal. 
Ordinarily speaking, a Hindu family in 
Bengal would be governed by the Daya- 
bhaga school and it seems to me to have 
been necessary for the party who contended 
otherwise to have called witnesses best able 
to establish the fact upon which they relied: 

(1) 43 O L J 83; 90 Ind, Oas, 281; A I R 1925 Oal, 
1097; 29 O W N 1052, 
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I am referring to Jugal and Pramatha 
neither of whom was called in this case. 

Appellant No. 5 relies upon the weakness 
of the evidence of the mother as to the 
nucleus of the minor’s property to estab- 
lish his contention that the money was 
the money of Jugal and Pramatha or the 
money of the joint family of which the 
minor was a member. In this connection 
_Teliance is placed upon the decision in 
Gopeekrist Gosain v. Gungapersaud Gosain 
(2). He contends on the authority 
of this case that as the transaction was in 
the name of the son, the presumption is 
that it was the transaction of the joint 
family. But that begs the very question 
which we have to consider whose money 
was if that was advanced to the mort- 
gagor? In the case relied upon there was 
no serious dispute that the money was that 
of a person other than the minor. The 
evidence which is attacked in this case is 
that of Musammat Sarupini Debi, the mother 
who in her evidence-in chief taken on 
commission, said that Rs. 1,380,000 was 
advanced by her son the minor ; the nucleus 
of her son's separate estate was obtained 
at the Ekusa ceremony of her son when 
presents were given by a number of guests 
amounting approximately to Rs. 5,000. It 
is quite evident from her depcsition that 
she was somewhat vague as to the exact 
amount, but as will be seen on reference 
to the other evidence in the case to which 
I shall refer later, itis impossible to con- 
clude that this boy has no separate estate 
in spite of somewhat vague evidence of the 
mother. 

The minor, acting through his mother, 
purchased in execution of a decree Sita- 
nala Colliery for a sum of Rs. 3,315 ; this 
was in an execution case of 1918. This 
property was a mining lease in the name 
of Pramatha Nath Roy who had taken it 
from the Raja of Pachet in 1908, A decree 
for royalties was obtained in a suit of 1913. 
About the time of the purchase a dispute 
was going on between the step brothers 
and Pramatha as to their rights in this 
property and it is suggested that this pur- 
chase was for the purpose of depriving the 
step-brothers of their rights. This transac- 
tion was not carried through by the mother 
but by another guardian, the mother being 
appointed at a later date, i.e, on Febru- 
ary 23, 1920. It isnot a very strong piece of 
evidence but the necessity for the appoint- 
ment of a guardian is some indication that the 


oe 6M 1A 53; 4 W R46; 1S8ar. 493; 2 Suther. 13 
J. i 
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minor had separate estate. On March 23, 
1920 an application was made by Musammat 
Sarupini Debi to sell this property which 
had been purchased for Rs. 3,315. It is 
almost uabelievable, but the fact is that an 
offer had been obtained for the purchase 
of this colliery for Rs. 3,50,000. As the step- 
brothers had been claiming rights to this 
property, the purchasers, in addition to the 
purchase price already mentioned, paid a 
sum of Rs. 1,25,000 to the step- brothers 
and obtained a sale deed from them. 

The facts as to the price paid and the 
offer of purchase-are stated in the order 
of the learned Judge made on the date 
On 3lsb of the same 
month permission was granted to sell the 
property, as prayed for, andthe guardian 
was ordered to file an account of the trans- 
action within thirty days. It will be seen, 
therefore, that by this one transaction a 
estate of upwards of Rs. 3,00,000 was 
obtained. The order requesting Musammat 
Sarupini Debi to file an account was com- 
plied with on December 12, 1920. There, 
she set out items showing a disbursement 
of part of the Rs. 3,50,0UU obtained from 
the sale of the Sitanala colliery. A large 
number of properties had been purchased 
and other expenses incurred which left a 
balance of Rs. 93,834-11-0. Of this balance 
Rs. 93,000 was advanced on tbe mortgage 
in suit and Rs. 37,000 was obtained from 
Jugal. There is no doubt, as [ have already 
stated, with regard to this evidence; and 
as I have already pointed out, the state- 
ment that Jugal advanced Rs. 37,000 of 
the total consideration of Rs. 1,30,000 is 
clearly inconsistent with the case now.set 
up by the appellants that it was from 
Jugal or Pramatha or both of them acting 
on behalf of the family, that the whole of 
Rs. 1,40,000 was obtained. That is the 
position with regard to the mortgage and 
the manner in which the money was 
obtained. if the transaction was a transac- 
tion with respect of the minor’s separate 
estate, then it would necessarily follow 
that, if the release were a genuine transac- 
tion, it was also a transaction of the minor 
and not, as the appellants allege, the | 
transaction of the joint family. 

lt is with regard to this deed of release 
that we are mainly concerned in the 
appeal of appellant No. 5. The deed of 
release, dated June 25, 1926, is by Jugal 
as am-mukhtar of Musammat Sarupini 
Debi, the guardian of the minor. There is 
no dispute as regards the fact of the lady’s 
signature, but there is a controversy ag 
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to whether the lady executed the deed 
understanding the transaction. The ap- 
pellants would urge, contrary tothe deci- 
sion of the learned Judge in the Court 
‘below, that the consideration of Rs. 5,000 
was in fact paid and in’ the following cir- 
cumstances. Certain colliery properties of 
Jugal and Pramatha were being sold in 
execution case No. 587 of 1924 in the Court 
of the Subordinate Judge of Dhanbad; 
claim case was made by Dharanidhar (the 
minor) and other sons of Pramatha Nath 
Roy; the claim was dismissed and the 
decree-holder purchased. the property for 
Rs. 13,000; there was an application to 
‘deposit the decretal amount which was, 
however, not done and the sale was con- 
firmed. A further application was made 
under O. XXI, r. 90, Civil Procedure 
Code, and a suit was started, but in the 
meantime a compromise had been entered 
into by which the decree-holder agreed to 
accept the sum of Rs. 13,635. There were 
certain negotiations, according tothe evi- 


dence, to borrow Rs. 15,000 from defen- — 


dant No. 5. It was ultimately agreed that 
he should lend them a sum of Rs. 8,000, 
on promissory notes of Rs. 4,000 eack and 
should pay. Rs. 5,000 in cash to the mort- 
gagee for the deed of release in question. 
The learned Judge has, as I have said, held 
that this sum was not paid. We are not so 
much concerned with the other items 
making up the Rs. 13,000. The hand notes 
were not produced although defendant No. 5 
says that the notes were substituted by a 
mortgage. The mortgage incidentally was 
executed by Jugal alone on September 10, 
1927, for Rs. 17,000 which was said toin- 
clude further advances. The promissory 
notes to which I have referred are said to 
have been executed by Jugal alone. Of the 
Rs. 13,000, itis stated thata cheque was 
given by defendant No. 5 of Rs. 7,000 and 
the balance of Rs. 6,500 was paid in cash 
to Ramesh Babu the Pleader of thé decree- 
holder. There is nothing in this transaction 
in any way to connect the other brother 
Pramatha with it excepting the fact that 
there was some correspondence between 
Parmatha and the Pleader with regard to 
obtaining the consent of the District Judge 
to the transaction being apparently the 
transaction of the minor. But, as regards 
the actual consideration, there appears to 
be the gravest possible doubt. In the first 


instance no mention is made ofthe Rs. 5,000 


in the deed itself nor is there any evidence 
that the sum was paid over to the minor 
excepting a statement that the receipt was 
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signed by Jugal as am-mukhtar of the mother 
guardian of the minor, from which it is 
argued, an inference is to be drawn that 
the sum wasin fact paid. 

The circumstances attending the execu- 
tion of the deed are, according to the evi- 
dence, as follows. The money had to be 
deposited on June 26, 1926, and negotiations 
started in the first instance at Nayagarh 
the house of defendant No- 5, where Jugal 
and Pramatha asked for the advance of 
Rs. 15,000. On June 24, 1926, the appel- 
lants with Jugal and one Bisesar Ohakravarty 
went to Purulia where a draft deed of 
release on the instruction of Jugal was 
made; stamped paper was purchased and 
the deed was fair-copied by Reaghupati. 
Musammat Sarupini Debi, the mother of 
the minor, was supposed to be inthe adjoin- 
ing room, and the evidence of defendant 
No. 5 is that before the document was 
written out the draft was read over to the 
lady. She accepted it and ordered the docu- 
ment to be fair-copied, and then it was 
signed by her. This is entirely contrary to 
the lady’s evidence. She claims that she 
put her signatures on blank pieces of paper, 
As I stated in the early part of my observa- 
tions, this would seem to be supported by 
the document itself and the signature 
thereon. The evidence, it will be seen, is 
that the document was read over to the 
lady. There is no evidence that it was ever 
explained, indeed the evidence of defen- 
dant No. 5 himself is that the lady could 
well understand the contents as they were 
in Bengali, a language which she knew and, 
therefore. there was presumably no need of 
explanation. But she denied in her evi- 
dence any knowledge of the document but 
no question was put to her in cross-exa- 
mination as to her knowledge of its con- 
tents or as to having them explained to 
her. The evidence of Bhola Nath Mukharji 
is very explicit and has been accepted as 
truthful by the Judge in the Court below. 
His statement is that the document was 
taken by him to Beluri, stamped paper had 
been handed over to him at Purulia from 
which place he went to Beluri and obtained 
there the signature of Sarupini Debi, the 
papers being blank at the time. Having 
regard tothe view the learned Judge takes 
of the evidence of the witnesses before him 
and the fact (which in my judgment is 
most important in this case) that no con- 
sideration is named in the deed of release 
itself, it seems impossible to come to any 
other conclusion than that at which the 
learned Judge has arrived, and, that is, that 
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Rs.. 5,000, was never paid, and even if it 
must be held that the sum was paid, there 
is no evidence that it was ever received 
by the minor. In this connection it is 
important to note that in the petition of 
the lady, as guardian of the minor, to 
the District Judge for authority for the 
release, although the prospect of litigation 
is stated to be the ground for releasing 
Mahuda, no mention is made of the alleged 
consideration of Rs. 5,000. The petition is 
dated January 17, 1927, six months after 
the date on which the deed of release was 
executed. In the affidavit in support of the 
petition, but which was made nearly three 
months later, the amount of Rs. 5,000 does 
appear. This, the Judge has characterized 
as an after thought. 

Itis true that the case of the appellants 
is thatit was not the minor's transaction, 
but the circumstances upon which the 
learned Judge has relied are of the greatest 
possible importance. It appears that de- 
fendant No. 5 did not know that this was a 
transaction of the joint family until the 
year 1930, and the fact to whichI refer is 
that defendant No. 5 thought (as indeed 
all, persons connected with the transac- 
tion at the time thought) that it was 
necessary to obtain the sanction of the 
District Judge. For that purpose reliancs 
is placed upon certain correspondence with 
a mukhtar named Muhammed Yasin. 
Pramatha Nath Roy Pleader wrote to him 
on June 27,1926, instructing him to obtain 
the sanction of the Judge to the deed of 
release. Muhammad Yasin replied on the 
20th to the effect that the application was 
refused and we know that for whatever 
reason the application was not persisted 
in, no sanction of the Judge was obtained. 

Now, it is not disputed in this case that, 
ifit can be shown that the transaction of 
the mortgage was that of the minor 
through his guardian, it would be neces- 
sary to have obtained the.deed of release 
in question from the minor, assuming for 
the moment that it was not a fictitious 
transaction. The learned Judge,I should 
have stated, has held that the deed was 
obtained by a conspiracy between defend- 
ant No. 5 and Jugal. The importance of the 
point that the consideration is not named 
in the deed is stated by the learned Judge 
in his judgment. The suggestion that 
litigation existed or was pcssible as the 
reason for or the consideration for the deed 
of release is not accepted and it is the view 
of the learned Judge, whichis supported 
by the fact of the consideration not being 
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mentioned, that this was an after-thought | 
for the purpose of introducing it into the 
affidavit to be filed before the District 
Judge on the application for sanction which 
was sworn, as I have already stated, nearly 
three months after the petition which made 
no mention of the consideration of Rs. 5,000. 
The sum advanced by defendant No. 5 to 
Jugal and Pramatha was Rs. 13,000, but in 
a previous statement made in 1930 he had 
said that Re. 15,000 had been advanced to 
these persons to save their property. The 
witness is also somewhat contradictory with 
regard to the statement in the deed as to the 
possibility of litigation between him and the 
minor. f 
I revert to the question whether the mort- 
gage was the transaction of the minor 
with regard to his own separate estate. 
One of the matters relied upon more partis 
cularly are statements made during the 
Partition action between Pramatha and 
Jugal on the one hand and the step- 
brotheis on the other in the suit of 1919. 
This suit was ultimately referred to the 
arbitration of the Raja of Pachet and a 
decree was made on that award on Janu- 
ary 26, 1923. The step brothers being the 
plaintiffs there, were claiming three-fifths 
of the properties which were the subject- 
matter of that suit. The plaintiffs there 
admitted the settlement of the sub-soil 
portion with Sashti Kinkar Bandopadhaya 
anda purchase from him by Dharanidhar 
(the minor) of certain lands in Lachipur in 
Simabad: it is stated that they had with- 
drawn their claim to the Sitanala colliery. 
In para. 7 of the decree it is recited : 
“That the immovable properties mentioned 
below” will be divided as between Jugal 
and Pramatha on the one hand and the 
step-brothers on the other in certain pro- 
portions. With regard to property No. 14 it 


is stated : 

“Excepting (the portion) purchased under sale- 
deed by Dharanidhar Rai.... within Mauza Sitaram- 
pur, District Burdwan.” 


Again in the schedule, Dharanidhar is 
admitted to have purchased certain lands 
within Mauza Beluri, the plaintifis and the 
defendants having no rights thereto. 
There are further admissions a8 
regards the property in the District of 
Bankura, particularly sub-soil rights of 
Bowdigari. This amounts to a clear admis- 
sion by persons interested—an admission 
against their own interests by | persons 
who had been claiming a share in all the 
properties, the subject-matter of the suit 
including the ones mentioned, that the 
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minor Dharanidhar Rai was exclusively 
interested in those particularly mentioned. 
It is true that the mortgage in suit was dated 
January 20, 1922; but these admissions 
were made atthe time or shortly after the 
mortgage, the decree being in 1928. The 
admissions do, if accepted, entirely establish 
that the minor was in possession of very 
considerable separate property. Again, it 
is true that the question is whether the 
story seb up by the mother of the nucleus 
is to be believed. But the admissions to 
which I have referred are consistent with 
the story that the nucleus existing allowed 
the minor to purchase Sitanala colliery and 
realize the very substantial amount to which 
I have referred. The appellants rely upon 
apparent inconsistencies of the mother’s evi- 
dence. In her cross-examination she stated, 
being questioned as to the existence of the 
nucleus that the minor had other properties 
having, for instance, Monjuri Lat. It is 
pointed out that this was one of the pro- 
perties purchased by the mother on the 
minor's behalf with the proceeds of sale of 
Sitanala, and this statement could not, 
therefore, be relied upon to show that the 
minor had separate estate. But, the state- 
ment inno way detracts from the mother’s 
evidence. She was being questioned as to 
the existence of the nucleus but the matter 
in hand was whether the minor had money 
from which he could advance the mort- 
gage monies, and to that her statement 
appears to be directed, and not the exist- 
ence of a separate estate at the time when 
the nucleus came into existence. Some 
comment was made as regards the absence 
of the family’s books, it being contended 
that, had they been produced, evidence 
would have been forthcoming to show that 
the transaction was that of the joint family. 
. This is an argument which cannot be ac- 
cepted. The plaintiff is just as much a 
stranger to the family as defendant No. 5. 
It was equally open to the defendant, if he 
thought that the books would support his 
case, to ask for their inspection and produc- 
tion which he failed to do. 

On the face of it, the mortgage transac- 
tion was that of the minor and in the state 
of the evidence, [am of the opinion that 
the appellant has not shown that the appa- 
rent transaction is not the real one. More 
particularly with regard to the transaction 
with which we are primarily concerned, 
the circumstances point to the fact that 
the guardian was in ignorance of its 
existence and certainly its nature. Nor 
does the case made by the appellant-defend- 
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ant No. 5 clearly show the transaction to be 
a genuine one. The existence of the receipt 
for the Rs. 5,000 isin fact relied on by the 
appellant not to establish such a payment, 
much less 2 payment to the minor. The 
existence of the receipt in the circumstances 
was so Unnecessary as to give rise to the 
doubts which existed in the mind of the 
Judge in the Court below. Having regard 
to the view Itake of the mortgage, I come 
unhesitatingly to the conclusion that the 
release if obtained should have been 
obtained from the minor and that has not 
been established in the case, first because 
it has been established that the guardians 
were unaware of the transaction, and 
secondly there are the gravest doubts whe- 
ther Rs. 5,000 was ever paid, nor can it be 
said that the transaction, if not entirely 
unreal, was for the benefit of the minor's 
estate with regard to which there was no 
evidence. : 

The question of law which have been 
argued strictly do not arise having regard 
to my decision as to the circumstances 
under which the deed of release was exe- 
cuted. On the footing that the transaction 
was a transaction of the minor, it was con- 
tended by the appellant (defendant No. 5) 
that the deed of release was not a transfer 
by sale, gift, exchange or otherwise within 
the meaning of s. 29, Guardians and Wards 
Act and. therefore, if was unnecessary to 
obtain the sanction of the District Judge. 
Section 30 provides that a transfer of 
Property iu contravention of ss. 28 and 29 
is voidable at the instance of any person 
affected thereby. As the release was not 
atransfer within the meaning of s. 29, it 
was further argued that the plaintif, 
although affected by the deed of release, 
was not entitled under s.30 to have it set 
aside. The respondents contend on the 
other hand that the transaction was a 
transaction under ss. 28 and 29; that it was 
voidable under gs. 30 by reasons of consent 
not baving been obtained from the District 
Judge; and that in any event if the 
plaintiff cannot avoid the transaction, it is 
avoided sufficiently by reason of the defence 
set up by the mortgagee in which he 
repudiates the document. Reliance was 
placed for this view on the decision of Sir 
Lawrence Jenkins in Hem Chandra v. Lalit 
Mohan (3)in which the learned Judges 
relied upon Eastern Mortgage and Agency 
Co., Ltd. v. Rebati Kumar Ray (4). In my 


(3)160 WN 715; 14 Ind. Oas. 515; 16 0O LJ 
12. 
(4)30 L J 260. 
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opinion the words used in s. 29, Guardians 
and Wards Act, are sufficient to cover 
transaction in question. In effect what- 

- ever might be the description given of 
the deed, it was a transfer of the equity 
of redemption to defendant No.5 who had 
obtained certain leases of the underground 
rights in the village. 

As regards limitation, in my judgment 
Art. 44 of Limitation Act would apply. It 
has been held by the Judge in the Court 
below and not disputed that the minor 
attained his majority on October 25, 1933, 
and, whether the assignee (the plaintiff) 
as being the person affected by the 
transaction was entitled in his suit to have 
it set aside, or that such a right was 
limited to the minor himself, it must be 
held that the minor has avoided it by Lis 
defence in this action. The-persons inter- 
ested in having the transaction set aside 

_ are well within time as the action was 
‘within three years of the date of the 
minor’s majority. In support of this argu- 
ment reliance was -placed upon Fakirappa 
Limanna v. Lumanna Mahadu (5). As re- 
gards defendant No. 6 he is in possession 
of an unregistered agreement of lease, 
dated August 26, 1923. In the first place 
he relies upon cl. 19 of the m'rigage 
which provides: 

“That I have not as yet settled the underground 
coal ofthe mauza called Ramnagar otherwise callea 
Telmocho, which I have within my zemindary and 
included in my mortgaged property. I shall have 
the full right and power to settle the underground 
cosl of the said mauza. I shall be competent to 
sell the same according to my sweet will, I shall 
remain bound to pay up the amount due to you 
with the amount of salami I shall get by making 
settlement of the underground coal land of the said 


mauza; otherwise it will be the cause of action for 
a suit.” 


He relies upon this for the contention 
that the sub-soil rights of Telmocho were 
excluded from the mortgage. In this case 
the clause which I have read confers on 
the mortgagor the power of management 
including the granting of leases, and if 
the agreement which defendant No. 6 sets 
up is a binding agreement, the mortgagee 
or any other person entitled tothe posses- 
sion of the estate will be entitled to posses- 
sion subject to the lease granted to defend- 
ant No.6. The only question in the appeal 
is whether defendant No. 6 has got a valid 
lease. It isnot disputed that the docu- 
ment in its present form is invalid asa 
lease, Sir Sultan Ahmad on behalf ofthe 
appellant relies upon s.53-A, Transfer of 
Property Act, an amendment of the prin- 


(5) 44 B 742; 58 Ind. Cas, 257; A IR 1920 Bom. 1; 
22 Bom. L R 680, 
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cipal Act by the Transfer of Property Act 
in 1929, for the contention that he can 
resist the plaintiffs claim as he is in a 
position to demand specifie performance 
of the agreement. The whole question 
depends upon whether the appellant (de- 
fendant No. 6) can take advantage of 5 53-A. 
That depends upon whether s. 53 A can 
apply to a casein which the agreement 
was made prior to April 1930 the date of 
the coming into force of the Transfer of 
Property Act, 1929 The main. argument 
is based ong. 63 of Act XX of 1929 which 
provides that nothing in certain sections 
thera named “shall be deemed in any way 
to affect” certain matters set out in sub- 
els. (a), (b) and (c). Sub cl. Id) of s. 63 of 
the same Act provides inter alia: 

“Nothing in any other provision of the Act shall 
render invalid or in any way affect anything 
already done before Aprill, 1930, m any proceed- 
ing pending in a Court on that day.” : 

This is the substance ofthe section. It 
is agreed that there is nothing in the 
section which prohibits the retrospective 
operation of s. 53 A, as s. 53-A is not 
mentioned in s. 63 of Act XX of 1929, nor 
does it come within that part of the last 
sut-clause which I have read. The argu- 
ment is an argument which has been 
accepted in some curses, that as certain 
provisions of the Act are stated specifically 
not to be retrospective and as the prohibi- 
ticn in the last sub-cl. (d) of s. 63 refers 
merely to a thing already done before 
April 1, 1930, and a proceeding in Court 
on that date, it necessarily follows that the 
other sections relating to matters other 
than those to which I have referred are 
retrospective. This argument, as I have 
stated, has been accepted in a number of 
cases. In Mahomed Husain v. Jamini Nath 
(6) the learned Judge delivering the 
judgment of the Court stated that if the 
test laid down by Lord Watson in the 
Privy Council case in Young v. Adams (7) 
had applied, then it would have been clear 
that the section was not retrospective; but 
the learned Judge proceeds to add that 
Lord Watson's test is not the only test, 
but that the retrospective nature of the 
section may result [rom necessary inference 
and reference was made to Colonial Sugar 
Refining Co. v. Irving (8). The fact that 
s. 63, Transfer of Property Act provides 


(6) 42 O W N 38;176 Ind. Cas. 41; A IR 1938 
Oal. 97, 

(D (1.898) A O 469; 67 L J P C75; 78 LT 50; 14 TL 

(8)5(1905) A O 369; 74 LJP O77; 98 LT 738; 21 
FIR 513. 
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that certain sections shall not have re- 
trospective effect does not give rise to the 
necessary implication that the other sections 
have such an effect. In Wakefield v. 
Sayeeda Begam (9) the learned Chief 
Justice and James, J., (James J. delivering 


the principal judgment of the Court) have’ 


expressed their views with regard to the 
matter, holding that the section applied 
to the agreement of August 4, 1923, not 
otherwise enforceable. James, J, in ex- 
pressing that view. but dealing with none 
of the cases nor the argument in detail, 
stated that in the form which the appeal 
had ultimately taken the question, strictly 
speaking, did not arise. Again the learned 
Chief Justice stated the following: 

“Although by reason of the ccurse which the 
case has taken the question of the retrospective 
nature of s. 43-A, Transfer of Property Act, is no 
longer of importance in this particular case, I 
think it necessary by reason of the general 
importance to explain the reason for my concurrence 
with the view expressed.” 


Had the matter been otherwise and 
the point arisen in the case, it would have 
been necessary to refer the case, to 
a Full Bench of this Court having regard 
to the view that my Jearned brother and 
[ take cn this point. Having regard to 
the statement of the learned Chief Justice 
and James, J., I do not feel bound by 
their ‘view of the law. The question is 
put beyond doubt by s. 3 of the Act of 
1929, to which [shall ina moment refer. 
But, before d2aling with that, I wuld 
like to reiterate, by reference to authorities, 
the principle which is applied in dealing 
with a question of this kind. In Reid v. 
Reid (10) Bowen, L. J. made this observa- 
. tion: 

“We are dealing, it is true, with an Act which 
is in some sense and to some extent retrospective, 
‘and with a section that isto some degree retrospec- 
tive. The section applies to and affects marriages 
contracted before the commencement of the Act 
- . . . Now the particular rule of construction 
which has been referred to, but which is valuable 
only when the words of an Act of Parliament are 
not plain, is embodied in the well-known trite 
maxim omnis nova constitutio futuris forman im- 
ponere debet non praeteritis, that is, that except in 
special cases the new law ought to be canstrued 
go as to interfere as little as possible with vested 
rights It seems tome that even in construing an 
Act, which is to a certain extent retrospective, 
and in construing a section which is toa certain 
extent retrospective we ought nevertheless to bear 
in mind that maxim as applicable whenever we 
reach the line at which the words of the section 
cease to be plain, That isa necessary and logical 


wi 15 Pat. 786; 166 Ind. Oas. 797; A I R 1937 Pat, 
36; 17 PL T 963; 3 B R233; 9 R P 355. 
(10) (1886) 31 Ch. D 402; 55 LJ Oh. 294;54L T 
0; 34 W R 332. 
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corollary of the general proposition that you ought 
not to give a larger retrospective power to a section 
even in an Act whichis to some extent intended 
to be retrospective than you can plainly see the 
Legisiature meant.” i 

In Young v. Adams {7), a case to which 
I have made a passing reference, the 
Judicial Committee of the Privy Council 
in considering this matter were dealing 
with the words of a section which were 
to this effect: 

“Nothing in this Act or in the Civil Service Act 
of 1884 shall be construed or heldto abrogate and 
restrict the right of the Orown as it existed before 
the passing of the said Civil Service Act, to 
dispense with the services of any person employed 
in the public service.” , : 

The position was this, that during the 
peticd between the original engagement 
and the dismissal of the person in ques- 
tion the Act of 1884 was passed. He was 
dismissed five months before the Act of 
1885 ihe relevant words in which I have 
quoted above. The argument was that the 
Crown could take advantage of the Act of 
1895 as being retrospective. In dealing 
with the point, Lord Watson said that the 
rule laid down by Erle, C.J. in Midland 
Ry. v. Pye (11) at p. 191* ought to apply, 
and observed that: 

“They think that, in a case like the present the 
learned Chief Justice was right in saying that the 
retrospective operation ought not to be given to 
the statute, ‘unless the intention of the Legislature 
that it should be so construed is expressed in a 
plein and unambiguous language, because it 
manifestly shocks one’s sense of justice that an 
act legal at the time of doing it should be made 
unlawful by some new enactment’, The ratio is 
equally apparent when a new enactment is said 
to convert an act wrongfully done at the time 
into a legal act and to deprive the person injured 
of the remedy which the law then gave him." ‘ 

Again in Queen v. Guardians of Ipswich 
Union (12), Oockburn, O. J. says: 

“It is a general ruie that where a statute is 
passed altering the law, unless the language is 
expressly to the contrary, it is to be taken as 
intended to apply toa state of facts that may 
have ceased to exist nearly thirty years back.” 

There is no express statement here that 
s. 53-A ig retrospective In Smith v. 


- Henry Callander (13), a case in which 


compensation was given to tenants under 
the Market Gardeners Compensation (Scot- 
land) Act, 1897, the same rules apply. It 
is true thetin thesecases, as in the other 
cases, io which I shall make reference, 
the words of a particular statute were being 
construed, but in each case there was no 


(11) (1661) 100 B (ws) 179; 30 LJOP 3144L7 
510; 9 W R 658, 
da as) 2 Q B 269; 4615 MO 207; 36 L T 317; 25 
511. 
(43) (1301) A O 297; 70 L J PO 53; 84 L T 801, 
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specific provision as to their retrospective 
character. With regard to the particular 
matter in question and in all cases the rule 
as to ambiguity was applied. In referring 
to certain. Scottish cases, Lord Hatherley in 
James Gardner v. Lucas (14). referred to 
Lord President’s judgment in which he 
cited the opinion of Lord Oranworth in 
Kerr v. Marquis of Ailsa (15), in the fol- 
lowing effect : 

“Unless there be something in the language, con- 
text or objects of an Act of Parliament showing a con- 
tray intention, the duty and practice of Courts of 
Justice is to presume that the Legislature enacts pro- 
spectively and not retrospectively.” 

In Pir Bux v. Mahomed Tahar (16), at 

p. 397*, their Lordships of the Judicial Oom- 
mittee of the Privy Oouncil referred to 
s. 53-A and said: 
“ whereby a defendant in an action of ejectment 
may, in certain circumstances, effectively plead 
possession under an unregistered contract of sale in 
defence to the action. Their Lordships’ views, as 
expressed in the present case must, therefore, be un- 
derstood to be referable to the state of the law before 
this partial importation into India of the English 
equitable doctrine of part performance.” 

The case referred to facts arising before 
the Act but from the Act their Lordships 
did not apply s. 53-A. Support is thus 
given to the decision of this Court in 
Ramkrishna Jha v. Jainandan Jha (17). 
There is one matter, as I have said, which 
in my judgment puts the question heyond 
any dispute. Section 53-A was enacted by 
Act XXI of 1929, the Transfer of Property 
(Amendment) Act. By reason of a decision 
of the Oaleutta High Court by which it 
was held that a document not registered 
could not be adduced in evidence to sup- 
port a claim for specific performance and 

- by reason also of the addition of s. 53-A to 
the Transfer of Property Act it became 
necessary tomake an amendment by way 
of an addition tothe Specific Relief Act of 
1877. The amendment of the Specific Relief 
Act (now s. 27-A) made by s. 3, Transfer 
of Property Act, 1929, allows a person to 
sue for specific performance notwithstand- 
ing that a contract though required to be 
registered had not been registered, and in 
the circumstances that the lessee had taken 
possession of the property. The contract 


(14) (1877) 3 A O 582. 

(15) 1 Maca. 736. 

(16) 61 I A 388; 151 Ind. Oas. 326: ALR 1934 PO 
235; F8B 650; 29S LR 74;7R P O 60; (1934) A LJ 
912; 110 W N 1145; 40 L W 492; (1934) M WN 
1037; 18 RD 469; 36 Bom. L R 1195; 60 O L J 370; 
67 M L J 865;16 PLT1(P O. 

(17) 14 Pat. 672; 157 Ind. Cas. 98; A IR 1935 Pat. 
291; 16 P L T 451; 1 BR 715; 8 R P O 90 (FB). 
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in this case is not a registered contract, 
and for that reason if s. 53-A is not 
retrospective, it cannot be relied upon. 
The last sub-clause of s. 27-A of the 
Specific Relief Act states that the section 
applies to contracts or leases executed after 
Avril 1, 1930. There can be no serious 
dispute in this case that the contract in 
question had it been registered, would have 
been valid; its form is not in question. If 
the argument that the Act is retrospective 
is to be accepted, then this anomalous posi- 
tion arises under the Act. If defendant No. 6 
when the Act of 1929 was passed giving 
him (according to the argument) right to 
specific performance had been alert and 
diligent and brought an action for specific 
performance of his contract, he would have 
been met with the sub-clause which clearly 
enacts that it applies only to leases or 
contracts made after April 1, 1930. If. 
however, he slept on his rights and did 
nothing and was sued in an action for 
ejectment, then if the argument be accepted 
that s. 53-A is retrospective, he would be 
entitled to what would be equivalent to 
specific performanee-contradictory positions 
which could not clearly be intended by the 
Legislature. In my judgment there can be 
no doubt that s. 53-A is not retrospective 
and that defendant No. 6 is not entitled to 
enforce his rights under its provisions. 
There is no question here, indeed there can 
be none, that s. 53-A is merely a matter 
of procedure. It is a section which gives 
substantive rights to the parties coming 
within its provision. 

There is a further argument which 
incidentally disposes of the matter and that 
is that the defendant could not in this 
section obtain specific performance against 
the plaintiff alone who is mere assignee 
of the mortgage. He could, if at all, obtain 
specific performance against the person 
from whom he obtained his contract and 
he is defendant No. 1. There can be no 
right in the nature of counter-claim against 
a co-defendant, nor against a plaintiff in 
India. The further contention is that any 
claim for specific performance is barred by 
limitation. There is no evidence here of 
refusal and I doubt, had the position been 
otherwise with regard to s. 53-A, whether 
on this point defendant No.6 would have 
failed. There is one other matter. The 
learned Judge in the Court below is quite 
clearly wrong in his order as regards defen- 
dant No. 6. It is agreed that the right, title 
and interest of this defendant as lessee will 
not be affected by plaintiff's mortgage 
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deeree in respect of 125 bighas of coal 
land in Mauza Telmocho acquired under 
registered leases (Exs. A-3 dated Decem- 
ber 18, 1925, A 1-3 dated August 12, 1927, 
and B-3 dated August 31, 1927), and which 
is not the subject-matter. of the agreement 
or ekrarnama (Ex. W-3, dated August 26, 
1923), relating to 450 bighas of coal land in 
‘Mauza Telmocho. So far as these 450 bighas 
ate concerned the same would have to be 
said had the ekrarnama been a valid lease, 
but having regard to the decision at which 
I have arrived this is not so. With the 
agreed modification as regards the 125 
bighas of defendant No. 6 I would hold that 
ene appeal fails and must be dismissed with 
costs. 

Manohar Lall, J—The first question 
which I propose to discuss in this case 
is whether the deed of release executed by 
Musammat Sarupini Debi, certified guar- 


dian of the minor Dharanidhar Roy, defen-- 


dant No. 17, in favour of defendant No. 5 is 
valid and binding upon the plaintiff. The 
facts necessary to determine this matter 
may be shortly stated. (While re-stating 
the facts his Lordship remarked as regards 
Guardians and Wards Act that itis the 
duty of the Legislature to intervene and 
make some drastic changes in this Act so 
that proper supervision and control may 
be exercised over the guardians in the real 
and effective interest of the minor and then 
proceeded.) It is urged by Sir Sultan Ahmad, 
appearing for the appellant that there was 
no necessity for any sanction of the Dis- 
trict Judge because he proposes to show 
that the minor was simply a benamidar 
for the joint family and that the title in 
the property all along rested in the joint 
family of which Jugal Kishore was the karta 
and of which Dharanidhar and his brothers 
along with their uncle were the members. 
On the other hand, the case of the plaintiff 
is that Dharanidhar himself was the owner 
of this property and in any event he was 
put forward as the ostensible owner by 
everybody concerned and treated as such 
by the defendant No. 5 himself and, there- 
fore, it was necessary to obtain the sanction 
of the District Judge. It was also seriously 
contended at the trial and before us on be- 
half cf the plaintiff that the so-called deed 
of release was neither read over nor ex- 
plained to the lady Sarupini Debi who is 
a pardanashin lady without any business- 
understanding and who did not know what 
she was doing and who obtained no 
independent advice in the matter of this 
transaction which was only for the benefit 
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of Jugal and Pramatha and not for the 
benefit of the minor at all and, therefore, it 
was contended that the so-called deed of 
release is not at all binding upon the 
minor. The plaintiffs, it should be stated 
here,.are assignees of the rights of the 
Minor in the mortgage bond by a deed 
bearing date December 23, 1932, for valu- 
able consideration from the minor who had 
attained majority in 1931. The learned 
Subordinate Judge upon a careful consi- 
deration of the oral evidence in the case 
has come to the conclusion “that the deed 
of release is a fraudulent and collusive 
document and not a genuine document.” 1 
agree with my learned brother ‘that no 
sufficient reason has been shown to us why 
we should not accept this finding of the 
learned Subordinate Judge. The oral evi- 
dence of the lady which was given on 
commission and the nature of the ques- 
tions put to her in cross-examination, the 
place where her signatures are affixed on 
the right hand top-corners of the deed of 
release and the fact that her husband has 
never signed it are additional reasons 
which induce me to agree with the learned 
Subordinate Judge in holding that this 
document was never read over or explained 
to the Jady. The evidence adduced by the 
plaintiff that the lady obtained any free 
or independent or any advice at all or 
that this document was read over to or 
explained to her is of tha flimsiest kind 
and carries no conviction to my mind. 

I now proceed tu consider whether the 
minor was himself the full owner of the 
Sitanala colliery, the sale proceeds of 
which were utilised in acquiring the rights 
under the mortgage of 1922. Sir Sultan 
Ahmad conceded that if it is found that 
the minor was in a position to advance 
the comparatively small sum of Rs. 3,315 
by which he purchased in auction sale the 
rights in the Sitanala colliery he would 
be unable to seriously contend that the 
minor was not the owner of the rights in 
the mortgage bond. The evidence on this 
point is chiefly that of the lady who says 
in very clear terms that as Dharanidhar 
was the eldest male child in the family he 
received on the Kkusha day a large number 
of customary presents in cash, and silver 
and gold coins, which were utilised by her 
for purchasing this property for the minor. 
The story is not improbable, The family 
of the Roys was a respectable and a well- 
to-do family at one time, they were con- 
nected with the Raja of Pachet and it is 
quite usual in many respectable Hindu 
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families, even of smaller status than this 
family, that such customary presents which 
are received from time to time by or on be- 
half of the minor child are kept separately 
for his use by the mother, the other mem- 
bers of the family not exercising any 
right whatsoever in spending any money 
out of it. Inthe partition decree which is 
printed at pp. 42 to 49 mention is made of 
several properties which were accepted by 
all the members of the family as belonging 
to the minor. I, therefore, have no hesi- 
tation in holding that the minor became 
the owner of the Sitanala colliery in his 
own rights from 1918. The evidence ig 
entirely one sided and has been accepted 
by the learned Judge The very fact that 
the learned District Judge of Burdwan was 
asked to appoint a certificated guardian of 
this minor and he dealt with this colliery 
as the property of the minor jn his various 
orders from time to time from the year 1920 
onwards is a strong indication of the fact 
that all the interested parties treated the 
minor asthe sole owner of the Sitanala 
colliery and other properties as mentioned 
in the schedule of the guardianship peti- 
tion. Defendant No. 5 himself was aware of 
these guardianship proceedings and it is 
nowhere alleged on his behalf that the 
whole proceedings were sham from begin- 
ning to end. Indeed he himself before 
advancing the money for setting aside 
the sale in 1926 insisted that the sanc- 
tion of the District Judge should be 
obtained forthe deed of release of village 
Mahuda. The appellant cannot, under 
these circumstances, be allowed to turn 
round and say that the minor was not 
the owner of the Sitanala colliery or of the 
mortgage-bond executed in his favour by 
defendant No. 1. Upon this view of the 
matter, it is unnecessary to consider in 
detail whether the family of the Roys was 
governed by the Mitakshara or the Daya- 
bhaga school of Hindu Law or whether 
Dharanidhar was joint with his father and 
uncle. But I generally agree with the 
findings of the learned Subordinate Judge 
on these points also. If Pramatha and 
Jugal were joint with Dharanidhar the 
evidence discloses conclusively, asI have 
just shown, that the minor was the owner 
of the Sitanala colliery and had advanced 
the money to defendant No. 1 who executed 
the mortgage in suit in his favour. 

Sir Sultan Abmad presents an alternative 
argument that even. if Dharanidhar be 
accepted as the full owner of the property 
and as the real mortgagee, the plaintiff as 


JAGDAMBA PRASAD V. ANADI NATH ROY (PATI) 


17610 


a transferee from Dharanidhar has no 
right to avoid the deed of release which 
would be a voidable transfer being without 
the sanction of the District Judge under 
s. 30, Guardians and Wards Act, he con- 
tends that the right to avoid was a mere 
personal right of the minor himself which 
he could exercise on his attaining majority 
and inasmuch as the minor has never sued 
to avoid this transfer, the transfer stands 
and cannot be impeached by the plaintiff. 
Iam not impressed by the argument of Mr. 
P. R. Das who appears for the respondents 
that the transaction which is styled as 
the deed of release is a void transaction 
and, therefore, need not be avoided. In 
my opinion it was necessary for the minor 
to avoid this transaction and that tle deed 
of release could not be called a void 
transaction. Mr. P. R. Das argued that the 
consideration mentioned in the deed of 
release is no consideration at all and that 
this consideration did not exist at the time 
the deed was entered into. I think there 
is a complete fallacy in this argument. 
The deed mentioned a consideraticn 
which isa good consideration in law. The 
facts mentioned in the deed of release, 
namely, that Jagdamba Lalla, the owner of 
the sub-soil rights in village Mahuda, had 
acquired the equity of redemption by pur- 
chasing the rights of the two Chatterjis are 
admittedly correct. It is also correct that 
there would be some litigation between the 
minor and the mortgagee and Jagdamba 
Lalla the new purchaser, however slender 
the basis may have been for a controversy 
in a Oourtof law. It cannot be said, there- 
fore, that the deed of release was for no 
consideration at all; inadequacy of consi- 
deration is different from a total lack of 
consideration. The highest that can be 
stated in favourof Mr. P. R. Das's argu- 
ment is that this deed of release was brought 
about in order to defraud the minor. Even 
then the deed would be voidable and not 
void. The deed was registered either to 
release the interest of the minor in the 
property or to transfer the Interest of the ` 
minorin this property to Jagdamba Lalla 
and the fact, that the consideration men- 


tioned in the deed is neither ade- 
quate nor reasonable nor for the 
benefit of the minor, is no ground 


whatsoever for holding that the deed is void. 
In my opinion this deed, as stated above, 
was avoidable transaction and requires to 
be avoided or set aside within the period 
of limitation and “by the person affected 
thereby.” 


1948 


The next question is whether the minor 
has avoided the deed of release. There is 
some confusion in the minds of the liti- 
gants that is necessary for a minor either 
to institute a suit on coming of age to 


avoid the transaction entered into 
by his guardian on his behalf or 
that some other guardian or next 


friend of the minor must institute a suit 
to avoid the transaction which was entered 
into by another guardian. The minorcan 
avoid the transaction in a variety of ways, 
for instance, by dealing with or transferring 
the very property which has been dealt 
with by the guardian on his behalf 
and which transaction he does not choose 
to ratify. In the present case, the minor 
admittedly within three years of attaining 
majority executed a deed of assignment in 
favour of the plaintiff by which he com- 
pletely ignored the deed of release sup- 
. posed to have been executed on his be- 
half by the certificated guardian without 
the sanction of the District Judge. The 
minor is a party defendant in this action 
and in the written statement be takes up 
the same position. Hesays definitely that 
he has no objection in regard to the obtain- 
ing of a decree by the plaintiff and in 
para. 4 of the written statement he 
definitely states that he alone had 
lent: the money to defendant No. land 
that defendant No. 1 executed the mortage 
bond in the suit in his favour and that 
on December 23, 1932, he by a registered 
kabala sold the amount due under the 
said deed and all rights and titles of the 
said deed to the plaintiffs and has ceased 
to have any right. He also asserts that at his 
request the other pro forma defendants also 
executed the said deed jointly with him 
sothat there may be no difficulty in the 
way of the plaintiff in obtaining his relief. 
Trevellyan in his well-known book on 
Minors, Edn. 5 at p. 202, states: 

“A transaction which is voidable at the instance 
of the miuor may be repudiated by any act or omis- 
sion ofthe late minor, by which he intends to com’ 
municate the repudiation, or which has the effect of 
repudiating it, for instance, a transfer of land by him 
avoids a transfer of the same land made by his 
guardian before he attained the age of majority. It 
ia not necessary that he should bring a suit; buta 
suit to set aside the acts of his guardian . during 


his minority amounts, of couse, to an express repudi- 
ation.” 


In Hem Chandra v. Lalit Mohan (3), Jen- 
kins, O. J. in approving the decision in 
Easiern Mortgage and Agency Co.,Ltd. V. 
Rebati Kumar Hoy (4), observed that; 

“It is not necessary for a person in the position 
of the defendant to bring an action to set aside the 
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transaction and it is sufficient if he declares his will 
to rescind by way of defence when an action is 
brought to enforce the mortgage against him.” 

The mortgage in that case was executed 
by the mother without the permission of 
the District Judge during the minority of 
the defendant. in Abdul Rahman v. Sukh- 
dayal Singh (18), Banerji and Richards, JJ. 
took the sameview and pointed out that 
a lease granted without obtaining sanc- 
tion from the District Judge was not illegal or 
ab initio void and the omission to obtain 
sanction from the Court relegated the 
parties to the position in which they would 
be if no certificate of guardianship had 
been granted, in other words, they held 
that it would not be necessary to set 
aside sucha transfer made by the guar- 
dian. They also pointed out that the minor 
had validly repudiated the transfer entered 
into by his guardian because he sold the 
very property which his guardian had 
leased out to the contending party. 
Richards, J. observed that it was not 
necessary that a suit should be instituted 
to setaside the lease which was executed 
by the guardian of the minor. The case 
in Muthu Kumara Chetty v. Anthony Udayan 
(19) is also un authority for the proposi- 
tion that a party who is entitled to avoid 
may doso by an unequivocal act repudi- 
ating the transaction or by getting a 
decree of a Oourt to set it aside. At p. 8774, 
I find this observation: 

“We cannot upheld Mr, Rangachariar’s contention 
that wherever a transaction is voidableit can be 
avoided only by getting a decree of Court setting it 
aside, The party who is entitled to avoid may do so 
by an unequivocal act repudiating the transaction 
. Af Rajagopalan after attaining majority should 


wish to repudiate the lease, there can be no doubt 
he can do so without a suit.” 


In my opinion this is the correct view of 
the law and I hold that in the present case 
the minor had avoided the deed. lt is 
unnecessary to deal with the argument 
whether the plaintiff who is the transferee 
from the minor can have any right what- 
soever toavoid the deed which is said to 
be the personal right of the minor. I, 
therefore, agree that the appeal of defen- 
dant No. 5 must fail and should be dis. 
missed with costs. I now proceed to consi- 
der the appeal of defendant No. 6. This 
relates to the sub-soil rights of village 
Telmocho. The facts necessary to determine 
the contention of the appellant may now be 
stated here. (After re-stating facts, his Lord- 


(18) 28 A 30; A W N 1905, 176; ZALI 507. 

(19) 38 M 867; 24 Ind. Cas. 120; AI R 1917 Mad, 
296; 29M L J617 
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ship ccntinued further.) Sir Sultan Ahmad, 
therefore relies upon the provision of s. 53-A 
in support of his argument that inasmuch 
as the appellant was in possession of the 
demised ‘coal lands in village Telmocho 
and has done and is willing to do every: 
thing that was and is required to be done 
under the agreement of June 1923, the 
Plaintiffs as the assignees of the mortgagee 
are bound to treat the appellant as the 
lessee of the coal lands even if no registered 
patia has been executed in his favour (it 
being conceded by the respondents before 
us that the lease of village Telmocho in 
favour of the appellant is a lease which 
would otherwise be binding upon the 
mortgage under the terms of paras. 18 and 
19 of the mortgage bond or under the pro- 
visions of s,65-A of the new Transfer of 
Property Act). The critical question to be 
considered therefore is whether s. 53-A 
can be held to be applicable to an agree- 
ment for lease which was entered into 
before the date when the new Act came 
into operation. Apparently, there are a 
number of conflicting decisions of some 
of the High Courts on this point but before 
dealing with these authorities it will be 
‘desirable to keep in view the language of 
some of the provisions of the Amending 
Act (XX of 1929) and of the Amend- 
ing Act (XXI of 1929). Both these énact- 
ments came into operation on the same 
date and both are addenda to the Transfer 
of Property Act, 1882. | 

It is necessary to keep in mind the fol- 
lowing well-known canons of construction 
which are laid down by highest autho- 
rities in order to decide whether an Act 
is retrospective or prospective. (1) There is 
no presumption that the statute which 
Jakes away any existing right is intended 
to apply to a state of facts which came 
into existence before its commencement. 
(2) When the effect of the statute would be 
to make a transfer valid which was pre- 
viously invalid,to make an instrument, 
which had no effect at all and from which 
the party had liberty to depart as long 
as he pleased, binding, the prima facte 
construction of the Act is that ib is not 
to be retrospeciive. (3) [fit isa necessary 
implication from the language employed 


that the Legislature intended a particular . 


section to have a retrospective operation, 
the Courts will give it such an operation 
because it is obviously competent for the 
‘Legislature if it pleases in its wisdom 
to make the provisions of an Act retros- 
pectiye, (4) But if, on the other hand, 
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the language employed by the Legislature 
is ambiguous or not clear and explicit the 
Court must not give a construction to the 
new Act which would take away vested 
Tights, in other words should treat the 
Act as prospective. In applying these 
propositions, which [ deduce from a large 
number of celebrated authorities, the Courts 
have sometime taken into consideration the 
state of law which was existing at the time 
when the Amendment Act was passed and 
they have tried to visualise the object 
which the Legislature had in view in 
introducing the sections in the new enact- 
ment in order to find out whether any 
light could be thrown on the intention of 
the Legislature with a view to find out the 
meaning of the words employed. 


Now, keeping these canons of construc.’ 


tion in view, 1 ask myself what was the 
state of law which was in existence before 


April 1, 1930, and whether the Legislature . 


hud introduced that very law by the 
new Amending Act? Fortunately this 
matter is quite clear. The state of law is 
lucidly mentioned in the judgments of the 
Privy Council in Mohamad Musa v. Aghore 
Kumar Gangalt (20, and also in Laxmi 
Venkayyamma v. Venkata Narasimha Appa 
fao zi). But the remarks in both these 
decisions were treated as obiter in the sub- 
sequent well known cases of the Privy Coun- 
cil repoted in Ariff v. Jadunath Majumdar 
(22) which was decided in the year 1931, 
and iu Pir Bux v. Mahomed Tahar (16) de- 
cided in 1934. This state of the law has not 
been reproduced in full by the new section 
under consideration because the section 
does not apply to parol agreements and 
makes the existence of a document in 
writing necessaly; signed by the party, 
from which the terms of transfer or tran- 
saction could be ascertained with rea- 
sonable certainty and is made available 
only as a defence. Jherefore this is a new 
legislation and the section must be held to 
be prospective and not affecting any trans- 
fer under the old law unless tne Legisla- 
ture speaks with acertain and clear voice. 
it nas been held in numerous cases which 

(20) 42 I Al; 28 Ind. Cas, 980; A IR 1914 P O 
27; 42 G 801; 17 Bom. L R 420; zk OL J 231; 28 M 
LJ 548; 19 OW N 250;13 AL J 22917 ML T 
143; 2 L W 238; (1915) M W N 621 (P 0). . 

(21) 43 1 A 138; 34 Ind. Cas. 921; A I R1916 POC 
9; 39 M509; 20 C W N 1054; 4AL J WHIL 


J 58; (1916) 2M W N29; 20 MLT 137;4 L W 58; 
18 Bom. L R 65l; 24 O LJ 279(P 0). 


359; 15 R D 354; 8 O W N 139; (1981) M'W N 480; 


Ind, Rul. (1931) P O 154; 33 Bom, L R 913 (PO), 
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have centred round the interpretation of 
this section that the language used by the 
Legislature is neither very clear nor 
express but, on the other hand, is “‘some- 
what dubious like that’of the ancient 
oracles." When 1 look at s. 3 of Act XXI of 
1929 which is a part of the same amendment 
of the same Act which cameinto force of 
the same date, I tind that s. 27-A has been 
added to the Specific Relief Act and it 
allows either the lessor or the lessee to sue 
for specific performance of contract pro- 
vided the other elements mentioned in sub- 
cls. (a) and (b), are established. But this 
section applies to contract of leases execut- 
ed after April 1, 1930. In my opinion, this 
is a clear indication that tne Legislature 
did not intend the new amendment to 
apply to contracts before April 1, 1930, other- 
wise I donot see any reason why contracts 
of leases are exempted from the supposed 


‘intendment to apply the law to all trans- 


fers. 1 now turn to Act XX of 1929. Sec- 
tion 16 of the Act inserts the provisions 
under consideration, The argument of the 
appellant is that s. 63 of the Act specifically 
mentions that a number of sections referred 
to therein shall not be deemed in any way 
to affect the terms or incidents of any trans- 
fer of property made or effected betore 
April 1, 1930, etc. ete, and, therefore, it fol- 
lows (so itis argued) that s. 16 must be 
held to affect the terms or incidents of a 
transfer of properly made or effected be- 
fore April 1, 1930. in my opinion, the 
Legislature has been over-careful in men- 
tiouing that the sections. which they have 
referred to shall not be deemed to be retros- 
pective but that does not show that tuey have 
expressly and clearly stated that the other 
sections shall be retrospective. The truth 
of the matter is that the Legislature have 
failed to say clearly whether s. 16, is or is 
not retrospective and there is nothing to 
indicate that s. 16 must necessarily be held 
to be retrospective. 

1 now proceed to consider two cases, one 
of this Court and the otner of the Calcutta 
Court. The case ot this Court which was 
referred to ıs the case in Wakefield v. 
Sayeeda Begam (9). ‘Lhe question in that 
case was whether a certain agreement dated 
August 4, 1923, by which the defendant 
obtained a farming lease trom the Maharaj 
Kumar of ‘ikar for a term of 20 years 
(which was not registered) could be relied 
upon by the defendant to establish his con- 
tention that he was a tenant and nob a 
trespasser. The Subordinate Judge who 
tried that case ‘considered himself bound 
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by the decision of the Judicial Committee 
of the Privy Council in Ariff v. Jadu- 
nath Majumdar (22) and found that the 
defendant could base no claim to be a 
lessee on the strength of the unregistered 
document of 1923; but he did not consider 
the effect of the acceptance of rent by the 
plaintiff from the defendant in recognition 
of the contract. It will be noticed that 
the only question to be decided in this 
Case was whether the defendant should be 
treated as a trespasser or as a tenant. 
James, J. observed : 

_ “It is manifest, in the first place, that the occupa 
tion of the defendant-appellant during the 
years in suit cannot be treated as that of 
a trespasser liable to pay damages or mesne profits. 
Rent had been demanded from him up to the 
end of 1335 Fasli which was duly paid. A demand 
was made for rent of the years 1336 and 1337 which 
was not satisfied. Itis clear that he was a tenant, 
but it is not necessary for the purposes of this appeal 


to decide what may have been the terms of his 
tenancy." 

The learned Judge had, just before this 
quotation, made a passing reference to 
8. 53-A, Transfer of Property Act, in these 
words: 

“On the whole I think that the provisions of 
this section would apply to this contract and that 
the effect of s. 63 of Act XX of 1929 is only to 
remove from the operation of the new s. 53-A those 
irregular pait-performed contracts which on April 1, 
1930, already formed the subject of pending litiga- 
tion; but im the form which this appeal has 
ultimately taken, this question, strictly speaking, 
does not arise.” 


The learned Ohief Justice in his judg- 
ment took the same view. He stated that 
“the question of the retrospective nature 
of s. 53-A, Transfer of Property Act, is no 
longer of importance in this particular 
case,” but proceeded to make some observa- 
tions With regard to the effect of s. 53-A, 
With the utmost respect to the remarks 
of the learned Chief Justice I feel un- 
trammelled totake my independent view 
as to whether s. 53-A is retrospective or 
not when the learned Chief Justice 
expressly states that the point does not 
arise for consideration at.all. It is to be 
observed that neither James, J. nor the 
learned Chief Justice made any reference 
to the provisions of s, 27-A, Specific Relief 
Act, which was added by Act XXI of 1929. 
I now refer to the case in Muhammad 
Hussain v, Jamini Nath (6) where the two 
learned Judges of the Oalcutta High Court 
have reviewed the case-law at great Jength 
and have come toa conclusion, apparently 
with great hesitation, that the provisions 
of s. 53-A are retrospective and parti- 
cularly applicable to the case before them 
where the transfer in question was a 


588 
usufructuary mortgage bond executed on 
December 10, 1928, by which the mort- 
gagor had placed the defendant in posses- 
sion of the mortgage lands. As already 
indicated I do not agree with their con- 
clusion because, in my opinion, the langu- 
age used in s. 63 is not clear and 
explicit and I am unable to draw any 
conclusion that it must follow as a neces- 
sary intendment of the Legislature that 
the Act must be held to be retrospective. 
I respectfully agree with the observation 
of Mukherji, J. at p. 47* that “the Legis- 
lature, no doubt, speaks in a voice which is 
not very clear but is somewhat dubious, 
like that of the ancient oracles.” 

The question before us may also be 
considered thus. The appellant relies upon 
an unregistered agreement for lease. This 
topic has been carefully dealt with by the 
Legislature in s. 27-A, Specific Relief Act, 
which specifically provides that this shall 
not apply to contract of leases before 
April 1,1930. Iam, therefore, fortitied in my 
view that the Legislature could not have 
intended to make two ccntradictory provi- 
sions in the same Act with resp2ct to 
contract for leases and therefore s. 53-A 
where it is sought to be invoked in defence 
of a lessee who had entered in possession 
upon tke footing of an unregistered con- 


tract for lease cannot be allowed to resist. 


the action where the contract for lease 
was of a date anterior to April 1, 1930. 

A question of scme nicety arises as to 
whether the plaintiff is at all hit by the 
operation of s.53-A, assuming that it was 
retrospective. The plaintiff is not the 
transferor of the defendant. The plaintiff 
purchased his right from the morigagee 
who obtained his rights in 1922. The 
contract for lease in this case was in 
August 1923, that is, after the predecess..r 
of the plaintiff had acquired an interest in 
this property as security for the mortgage 
amount. ly will be difficult to hold that 
the plaintiff is a transferor from whom 
the defendant appellant derived his rights 
py reason of another transfer. The plainte 
iff is merely asking for a mortgage-decree 
at present. He may not have to execute 
his decree cr on execution somebody else 
may become the auction-purchaser. It is 
for this reason, I think, that the learned 
Subordinate Judge did not deal with this 
matter because in his view it was unneces- 
sary to decide it in the present action. The 
learned Subordinate Judge took. the view 
that the plaintiff as an assignee of the 

*Page of 42 0, W. N.—[ Ed]. 
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mortgage-bond was entitled to enforce his 
rights to recover his dues: 
“the fact as to whether defendant No.6 has derived 
any valid rights on the b:sis of that agreement 
or not will remain unaffected by that sale of the 
surface and sub-soil rights of Mauza Telmocho in 
this mortgage decree,” s 

Ifthe defendant chooses to redeem the 
plaintiff he may do so, otherwise he must 
submit to a decree for sale of the mort 
gaged properties including those portions 
of village Telmocho which the appellant 
claims as his lease-hold properties. In my 
view the appellant has no locus standi to 
resist the claim of the plaintiff to sell 
the properties ‘covered by the contract of 
lease of August 1923. In the result | agree 
with my learned brother that the appeal 
of this defendant also fails. The appeal- 
must be dismissed with costs. 


8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 276 of 1935 
July 9, 1937 
Gusa AND R. O. Mirtsr, Jd. 
ANANTA RAM BANERJEE—OLAIMANT 
—APPELLANT ` 
versus 


SECRETARY or STATE—RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 11, 18, 3 (d) 
—Agreement betweenowner and acquirer—Collector, 
tf bound to disregard it—Reference to Special Judge— 
Special Judge, position of —Burden of showing that 
Collector is wrong—Limitations ond powers of Special 
Judge —Whether has all powers of Civil Court— 
Compensation, how determined—Reference by Collector 
ultra vires—Special Judge should stop reference 
under s. 18 in limine—Agreement between owner and 
valuer of Board as to rate of acquisition—Agreement 
ratified by resolution of Board—Owner cannot go 
behind agreement. 

While proceeding under s. 11, Land Acquisition 
Act, the Collector is not under an obligation to dis- 
regard a contract agreed to between the acquirer and 
the owner, if he likes, hemay disregard the contract, 
but he should rather respect the contract and proceed 
upon its basis. Kort Press Co. Ltd. v. Municipal 
Corporation, Bombay (1;, explained. Bijayakanta 
AAT v. Secretary of State (z), referred to. |p. 292, 
col. 2. 

Though the proceedings before the Collector are 
not strictly juuicial proceedings, the Court of the 
Special Judge on a reterence made under s. 18 of the 
Act is in effect (though not strictly in law) the Ap- 
pellate Court and the claimant who has carried the 
matter on reference before it must show, the burden 
is on him, that the Collector is wrong. |p., 293, col. 1 ] 

The Special Judge appointed under s, 3 (d), Lana 
Acquisition Act (the Improvement Tribunal is in the 
position of the Special Judge) has not all the powers 
of a Civil Court. Itis quite true also thathe cannot 
decree specific performance of a contract in a direct’ 
way, but within the scope of his jurisdiction as con- 
ferred on him-he can and is required to act accord- 
ing to principles of law. His jurisdiction extends to 


1938 


and is confined to the determination of the com- 
pensation payable on an acquisition and he is direct- 


ed tohave in view the different heads mentioned in . 


8.23 of the Act. When a reference comes up for 
consideration, he must decide,. ifthe point is raised, 
(1) if the reference is competent and (2) ifit is, he 
in determining the question of compensation payable 
must decide what evidence is admissible and what 
not, and whether a party by reason of special circum- 
stances and on established principles is precluded 
from leading any evidence on a particular point. 
These are fundamental principles to be kept in view 
in considering the exercise of jurisdiction of a Court. 
When the jurisdiction of a Court is challenged, that 
Court has the power and it is its duty to decide it, 
The Special Judge derives his jurisdiction fromthe 
referencemade under s. 18 by the Collector. If the 
reference made by the Collector is ultra vires, the 
Special Judge would have no jurisdiction to proceed 
further and must stop the reference in limine. Ifthe 
question of power of the Collector to make the parti- 
cular reference be raised before the Special Judge, 
-he must decide. it. It ison this principlethat the 
Special Judge must decide the question, if raised, as 
to whether the Collector made the reference beyond 
time and if he finds it to be so, reject the reference 
without proceeding further. If the reference-be in 
order, the Special Judge must decide’ all questions 
which legitimately come within the scope of the 
enquiry coming within hissphere. If he comes to 
the conclusion that by reason of the doctrine of es- 
toppel the claimant is precluded from leading evi- 
dence on a particular point, he must shut out the 
evidence sought to be Jed on the point, Nalin 
Behary Bose v. Secretary of State F, A. No. 125 of 
1934, In the matter of Government and Nanu N. 
Kothare (4), relied on, British India Steam Naviga- 
tion Co. v. Secretary of State (3), referred to. {p. 
293, col, 2; p. 294, col. L.J] : 
< Where after the application to tha Board of 
Trustees for the Improvement of Calcutta for acquisi- 
tion of his property, the owner agrees tothe rate 
fixed by the valuer of the Board and thereafter applies 
‘to ‘the Ohairman for ‘the acquisition, and after the 
‘submission of -his report by the Land Acquisition 
Qollector of his estimate, the Board passes a reso- 
lution for the acquisition of the property, there isa 
contract between the owner and the valuer of the 
Board as to the rate which is ratified by the Board 
by its resolution, The owner cannot thereafter go 
behind the terms of the agreement, 

C. A. from the original decree of the 


President, Improvement Tribunal, dated 
July 31, 1935. 
Messrs, Surendra Madhab Mallik, 


Radhika Charan Chatterjee, Premranjan 
Roy Chowdhury and Amiyaranjan Roy 
Chowdhury, for the Appellant. 

Messrs. Bepin Ch. Mallik, Bireswar 
Bagchi and Phanindra K. Sanyal, for the 
Respondent. 

R. C. Mitter, J—Premises No. 26, Durga 
Charan Mukherjee Road, in the town of 
Oalcutta which comprises an area of 4 
cottas' 12 ch. 30 sq. feet, of which the 
appellant was the owner, fell within the 
road alignment of a ‘projected street” in 
Scheme No. 9 prepared by the Board of 
Trustees for the Improvement of Calcutta. 
The appellant desired to erecta building 
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thereon and in accordance with the pro- 
visions of s. 63 (4), Calcutta Improvement 
Act, applied to the said Board for permis- 
sion to erect the same. The Board re- 
fused permission, whereupon he demanded 
acquisition by the Board of the said 
premises. Negotiations thereafter were 
started with a letter written by the appel- 
lant to the Board on October 31, 1930. 
This letter bas not been produced but the 
reply has been (Ex. K). The said negotia- 
tions were carried on between Mr. Dutt, 
an Advocate of this Court, acting on behalf 
of the appellant and Mr. Ganguly, the 
Assistant Valuer of the Board, from Novem- 
ber 14 to November 26, 1930. At all these 
negotiations it appears that the appellant 
was also present. These negotiations 
terminated in an agreement for the acquisi- 
tion of the whole of the said premises 
No, 26, Durga Charan Mukherjee Road, 
The appellant agreed to a price of Rs. 1,225 
per cotta for the land plus statutory 
allowance of 15 per cent. The terms of the 
agreement he put down in an application 
dated November 26, 1930, addressed to the 
Ohairman, Oaleutta Improvement Trust 
(Ex. A-2-16). Paragraph 5 of the said ap- 
plication runs as follows : 

“That your petitioner is willing to accept 
Rs, 1,225 (one thousand two hundred and twenty-five) 
only per cotta as value of the land besides statutory 
allowance and other allowances and costs as pro- 
vided under law and that the said entire premises 
may be acquired in the course of two months.” 

The prayer was as follows: Ba 

“Under the ciccumstances your petitioner prays 
for acquisition of the said premises as soon as 
possible,” 

Mr. Dutt’s evidence is that although his 
client, who was then in need of money, at 
first insisted on the acquisition within two 
months as a condition precedent—it was 
on this view the period of two months 
must have been mentioned in para. 5 of 
the said application, Ex. A—Mr. Ganguly 
pointed out that it would not be possible 
to acquire the same within the said period 
through the machinery of the Land 
Acquisition Act and would not have the 
said term as a condition. Finally it was 
agreed between his client and Mr. Ganguly 
that the term about the acquisition within 
two months was not a condition at all. 
The effect of the agreement between the 
appellant and Mr. Ganguly, therefore, was 
(1) that the whole of premises No. 26, Durga 
Charan Mukherjee Street was to ba taken 
over by the Board; (2) that the property 
was to be acquired by the Board through 
the machinery of the Land Asquisition 
Act, and (3). that the appellant would get 


290 
compensation for the land at the rate of 
Rs. 1,225 per cotta plus statutory allowance 
of 15 per cent. 

As the premises was to be acquired 
according to this agreement through the 
machinery of the Land Acquisition Act, 
the Chief Valuer of the Board of Trustees 
put himself in communication with the 
Land Acquisition Oollector. By a letter 
written by him to the latter on December 5, 
1930 (Ex. O-IIT 18) he asked the latter to 
prepare a revised estimate for the acquisi- 
tion of the whole premises No. 26, Durga 
Charan Mukherjee Road on the basis of 
the agreed price of Rs. 1,225 per cotta for 
the land. With this letter was enclosed a 
copy ofthe appellant’s aforesaid petition 
dated November 26, 1930, i.e. a copy 
.of Ex. A. The Land Acquisition Collector 
prepared an estimate and forwarded the 
same with his covering letter dated Decem- 
ber 23, 1930 (Ex. G). His estimate was 
also marked as part of Ex. G but it has not 
been printed in the record. As itis avery 
important document, we have looked into 
the original estimate of the Collector. In 
this estimate he valued the land separately 
at Rs. 1,225 per cotta and expressly stated 
that he proceeded on that figure as it was 
the price agreed to by the owner and the 
Board. Thereafter by a final resolution 
passed at a meeting of the Board of 
Trustees held on January 17, 1931, the 
Collector's estimate was approved 
(Ex. H-11-20). The Board thereafter 
obtained the necessary sanction from the 
Local Government and proceeded with the 
acquisition through the Collector. 

These facts lead us to the inevitable 
conclusion that the Board accepted the 
offer of the appellant as contained in 
Ex. A, with the term of the acquisition 
within two months being left out. We can- 
not accordingly accept the appellant’s con- 
tention that there was only an agreement 
on November 26, 1930, between tbe appel- 
lant and Mr. Ganguly and that there never 
was any agreement with the Board of 
Trustees about the price. This argument 
was presented before us by the appellant 
with the express purpose, as his Advocate 
stated, of avoiding the said agreement 
relating to compensation for the land, the 
argument being that Mr. Ganguly had no 
authority to enter into any agreement on 
behalf of the Board and as the Board 
could have repudiated the said agreement 
concluded with Mr. Ganguly, there was no 
contract between his client and the Board. 
We hold that action of the Board culminat» 
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ing in its resolution dated January 17, 1931, 
was the ratification of the action of Mr. 
Ganguly and constituted acceptance of the 
appellant’s offer as contained in his peti- 
tion Ex. A, subject tothe modification in- 
dicated above. There was, therefore, a con- 
tract between the appellant and the Board 
by which the appellant was bound to 
accept Rs. 1,225 per cotta plus statutory ' 
allowance of 15 per cent. as compensation 
forthe land. Theactual work of acquisi- 
tion was, however, started by the Collector’. 
later on. He received the Local Govern- 
ment’s order authorizing him to acquire 
the premises on August 13, 193], and 
issued general notices and directed the 
Surveyor and Valuer, Romesh Babu, tò 
submit his card. The Surveyor submitted 
his card on August 24, 1931, whereupon 
the Oollector directed special notices to 
issue upon persons interested in the pre- 
mises and fixed September 16 following, 
for submission of claims. On September 14, 
1931, the appellant filed his claim 
wherein he only disputed the area, and 
the tenants who were then on the land 
also filed their claims. All of them includ- 
ing the appellant were directed to file 
their respective title deeds. The appel- 
lant could not file title deeds but he filed 
municipal tax receipts and an - affidavit. 
The Collector thereafter inspected the 
property on January 4, 1932, and passed: an 
order on the same date as follows : Sir 
“Inspected. Show offer to landlords and -hut 


owners or representatives and put up on :January 
13, 1932." . es 


The landlord mentioned in the. said 
order is the appellant, and the hut owners, 
his tenants, who had preferred claims 
before, they having no interest in the land 
beyond that of thica tenants. The matter 
was adjourned to January 25, 1932, on 
which date the Collector having appar- 
ently forgotten that the appellant had 
already agreed with the Board to accept 
Rs. 1,225 per cotta offered to him Rs. 1,500 
per cotta. This offer we hold was not 
accepted by the claimant orhis Pleader on 
that day and the matter was left over 
for further bargaining ata future date. 
On the next day fixed for further bargain- 
ing, Mr. Phani Kumar Nandi as Assistant 
valuer of the Board drew the attention 
of the Collector tothe fact that the appel- 
lant had previously entered into an 
agreement with the Board by which he 
bound himself to accept Rs. 1,225 per 
cotta and in support of his statement 
produced the appellants’ petition Hx. A. 
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The Collector thereupon made and signed 
his award on March 3, 1932, by which he 
gave the appellant Rs. 1,225 per cotta 
for the land plus statutory allowance. The 
ground for fixing the compensation for the 
land at that figure was stated by the 
Collector in the following terms : 

“This was an alignment case in which acquisi- 
tion proceedings were taken up at the instance 
of the claimant who demanded acquisition under 
E. 63, Calcutta Improvement Act, and agreed with 
the Trust for land value Rs, 1,225 per cotta, Award 
was made accordingly,’ 

On Aprii 8, 1932, the appellant filed 
his petition, for reference. In the said 
petition, no express reference was made to 
the said agreement, nor was the same 
challenged. Neither did the appellant say 
that there was no agreement between him 
and the Board. Three grounds are given, 
namely (1) that the award was too low, 
(2) that the Collector ought to have given 
the market value according to the provi- 
Sions of the Land Acquisition Act, and 
(3) that the claimant claims Rs. 2,000 
per cotta as the market value of the land. 

hen the reference came to be heard 
before Calcutta Improvement Tribunal, the 
Secretary of State raised an issue in bar, 
the contention raised being that the said 
Tribunal could not go into the question 
oi market value as there was a contract 
between the claimant and the Board by 
reason of which the claimant had agreed 
to take Rs, 1,225 per cotta. The appellant 
took up the position that there was no 
doubt a contract but there was a condi- 
tion in it which was an essential one, 
that the acquisition was to be completed 
within two months of the date of the said 
contract. The learned President with 
whom the assessors agreed held that there 
was nosuch term in it and decided the 
issue in bar in favour of the Secretary of 
State and refused to consider the evidence 
of market value. 

The claimant bas preferred the afore- 
said appeal before us with the leave of 
the learned President. His learned Advo- 
cate Mr. S. M. Mallik has raised the 
following poiats before us: (i) That there 
was no contract between his client and the 
Board relating to the compensation to 
be paid forthe land, the agreement bet- 
ween him and Mr. Ganguly, the Assistant 
Valuer of the Board, having no legal effect; 
(ii) that even if there was a contract 
between the claimant and the Board, there 
was a term that the acquisition was to be 
within two months of November 26, 1930, 
and time was of the essence of the contract. 
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The acquisition being about a year and 
half from that date, the contract with the 
Board has been discharged; (iii) in spite 
of the contract the Collector was bound 
tomake his award onthe basis of the 
market value, there being no contract bet- 
ween the claimant and the Collector, and 
(iv) on a reference made under s. 18, 
Land Acquisition Act, the learned President 
was bound to determine the market value 
on the evidence produced before him and 
to make his award in accordance there- 
with. 

We have already dealt with the first 
two points in the earlier part of this 
judgment and for the reasons already 
given by us we hold that therewas a 
contract between the appellant and the 
Board by which the appellant agreed to 
take compensation for the land at Rs, 1,225 
per cotta, plus statutory allowance on the 
land being acquired through the machi- 
nery of the Land Acquisition Act and that 
there was no condition thatit was to be 
acquired within two months from the date 
of the contract. We will now take up the 
third and fourth points raised before 
us. 

The appellant’s contention has been put 
forward by the learned Advocate Mr.S. M. 
Mallik in the following manner. He says 
that when land is acquired under the 
provisions of the Land Acquisiiton Act, 
there arethree parties to reckon with. 
The first party is the owner, the second 
party is the Government represented by 
its agent the Oollector, and the third 
party is the party for whom it is acquired. 
A contract between the first and the third 
party is not binding on the second party, 
the Government,on the ground that the 
latter is not a party to the contract. 
The Collector who is the agent of the 
second party and not of the third must, 
therefore, ignore the contract and proceed 
to discharge his statutory duties, It is 
said that these statutory duties are to issue 
the notices mentioned in s. 9 ofthe Act 
and to enquire into and determine the 
market value of the land in accordance 
with the directions of the Legislature as 
contained ins. 11. Ifthe person for whose 
benefit and at whose instance the land is 
being acquired wants to take advantage 
of any contract between him and the 
owner; his remedy is to gotothe Civil 
Court, he cannot have any advantage from 
the contract in the land acquisition proceed- 
ings, either in the proceedings before the 
Collector or before the Special Judge. 
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These principles, he says, are deducible 
from Lord Buckmaster’s judgment deliver- 
edin Fort Press Co., Ltd., v. Municipal 
Corporation, Bombay (1). 

We do think that the said judgment 
instead of helping the appellant, is against 
him. There the Municipality of Bombay 
which had power to ncguire laud started 
negotiations in the year 1916 with the 
Fort Press Co., Ltd., for the purpose of 
purchasing the land by private treaty. 
These negotiations continued till 1917 and 
while they were still pending with no 
bright prospect of terminating in a con- 
tract, proceedings for compulsory acquisi- 
tion under the Land Acquisition Act were 
started. The Local Government issued 
the Notificaticn for acquisition under the 
Land Acquisition Act on May 17, 1917. 
Notices under s. 9 of the said Act were 
issued by the Deputy Collector on 
August 22,1917. While the Collector was 
holding enquiries for determining the 
market value, negotiations again started 
between the Fort Press Oo. Ltd,, and the 
Municipality and culminated in a contract 
on September 12, 1917, the former agree- 
ing to take Re. 1,45,517 for the land in- 
clusive of statutory allowance. This con- 
tract was brought to the notice of the 
Collector, but later on the Fort Press Co., 
Lid., took up the position before the Col- 
lector that there was no such contract. 
The Collector adjourned his proceedings 
and asked the parties to take steps to 
settle whether or not a bargain had been 
made between them. On that the Muni- 
cipality brought a suit against the Com- 
pany for a declaration that there was such 
a contract which was binding on the com- 
pany and for a declaration giving effect to 
the contract in the land acquisition pro- 
ceedings. Both the Courts in India found 
the contract as pleaded established, and 
made a declaration that the company was 

“not entitled to claim in the proceedings before 
the Collector under the Land Acquisition Act any 
sum for compensation other than Rs. 1,45,517 or to 
proceed in those proceedings on any other footing.” 


[Fort Press Co, Ltd, v. Municipal Corporation, 
Bombay (1), at p. 163*].” 


The company appealed to His Majesty 
in Council and the Counsel appearing for 
them contended that: 

“(1) The Indian Act (Land Acquisition 


(1) 49 I A 331; 68 Ind, Cas. 980; A IR 1992290 
365; 46 B 767; 43M LJ 419; 16 L W 654; 24 Bom, 
L R1228; (1922) M W N 798; 36 © L J539; 27 O 
W N 418; 31 M L T 225; on appeal from 58 Ind, Cas. 
621; 44 B 797 AIR 1920 Bom. 156 at p. 163 (P O) 

*Page of A I R 1920 Bom. —[Ed]}. 
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Act) gives an overriding power, vested in 
the Government, to settle the compensa- 
tion by the procedure under the Act” and 
(2) No binding contract could be made 
by the parties after the proceedings under 
the Act had been instituted”. 


Both these contentions were overruled. 
by Lord Buckmaster. The disagreement’ 
of Lord Buckmaster on the first of the 
aforesaid contentions, if that contention 
was intended to mean that in all cases the” 
Collector must ignore the contract, cuts 
at the root of Mr. S. M. Mallik’s argu-. 
ment to the effect that in spite of the con- 
tract pleaded and established, the Collector 
was bound to ignore it and determine the 
market value under s. 11 of the Act. In 
the course .of his judgment, Lord Buck- 
Master pointed out that the Municipality 
of Bombay had, under the Statute con- 
stituting it, power to acquire land. The. 
Board of Trustees for Improvement of 
Calcutta has also such power under the 
Calcutta Improvement Act (s. 68). Then 
he pointed out that such being the capa- 
city of the Municipality, it has the power 
to enter into a contract for settling the 
price of the land with the owner before 
proceedings under the Land Acquisition 
Act had been started. On this foundation 
he held that the contract would be a valid 
one even if made.after the initiation of the 
proceedings under the Land Acquisition 
Act. Then he made the following observa- 
tion : ; ; 

“Their Lordships’ opinion is not intended to 
interfere with the jurisdiction of the Collector. It 
may be a very unusual thing that he should pro- 
ceed to determine what in his view the price should 
be after he had evidence of a complete contract on 
the point, but if he thought right to do so, their 


Lordships’ judgment will not affect his taking such 
a course,” 


This passage does not indicate that the 
Collector has no option but to disregard 
the contract and must proceed to determine 
the market value under s. 11 of the Act. 
It implies that he is under no such obliga- 
tion, butif he likes he may disregard the 
contract, but he should rather respect the 
contract and proceed upon its basis. In 
fact in dismissing the appeal their Lord- 
ships of the Judicial Committee in effect 
directed the Collector to proceed upon the 
basis of the contract by preventing the 
company from proceeding before the 
Collector on any other footing than that 
of the contract. The view we are taking 
is not opposed tothe judgment of Hender 
son, J. in Bizayakanta Lahiri v. Secretary 
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of State (2) at p. 46%. Inthe case before 
us the Collector has. not brushed aside the 
contract but has made his award on its 
basis, and in doing so, he has followed the 
course approved of by the Judicial Com- 
mittee in the Fort Press Company's case (1). 
The Collector having proceeded upon a 
correct course, we cannot see how the appel- 
lant before us could succeed on the refer- 
‘ence, for to succeed on a reference, he must 
show thai the Collector had proceeded upon 
a wrong basis. It has been repeatedly 
held in this Court that though the proceed- 
ings before the Collector are not strictly 
judicial proceedings, the Court of the Special 
. Judge ona reference made under s. 18 of 
the Act is in effect (though not strictly in 
law) the Appellate Court and the claimant 
who has carried the matter on reference 
before it must show, the burden is on him, 
that the Collector is wrong. 

The next contention of Mr. S. M, Mallik 
is that when the reference had in fact 
been made by the Collector under s. 18 of 
the Act, the Improvement Tribunal was 
bound to take evidence of market value 
and to award compensation on the basis 
of market value. For this contention, 
reference has been made to ss. 23 and 26, 
Land Acquisition Act. This broad propo- 
sition so enunciated that as soon as a 
reference is made unders. 18 of the Act, 
-the Special Judge must in all cases pro- 
ceed to take evidence of market value of 
the land or evidence on the other heads 
mentioned in s. 23 and make his award 
on such evidence, is in our judgment not 
a correct one. Mr. Mallik further contends 
that the learned President and the Asses- 
sors have in effect enforced the contract 
between the parties which they as a Court 
of limited and special jurisdiction had no 
power todo. To support this proposition 
reference has been made to British India 
Steam Navigation Co. v. Secretary of State 
(3). It is quite true that the Special Judge 
appointed under s. 3 (d), Land Acquisition 
.Act (the Improvement Tribunal is in the 
position of the Special Judge) has not all 
the powers of a Civil Court. It is quite 
true also that he cannot decree specific 

. performance ofa contract in a direct way, 
but within the scope of his jurisdiction 
as conferred on him he can and is required 
to act according to principles oflaw. His 


(2) 58 O L J 38; 150 Ind, Cas. 368; A I R 1931 Cal. 
97; 6 R O 835. 
war 12 O LJ 505; 8 Ind. Cas. 107; 38 O 230; 15 O W 





*Page of 5d O, L. J,—[Hd.]. 
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jurisdiction extends to and is confined to 
the determination of the compensation 


payable on an acquisition and heis directed 


to have in view the diferent heads men- 
tioned ins. 23 of the Act. When a refer- 
ence comes up for consideration he must 
decide, if the point is raised: (1) if the 
reference is competent, and (2) if it is, he 
in determining the question of compensa- 
tion payable must decide what evidence 
is admissible and what not and whether 
a party by reason of special circumstances 
and on established principles is precluded 
from leading any evidence on a particular 
point. These are fundamental principles to 
be kept in view in considering the exercise 
of jurisdiction of a Court. 


When the jurisdiction of a Court is 
challenged, that Court has the power and 
it isits duty to decide it. The Special 
Judge derives his jurisdiction from the 
reference made under s. 18 by the Collec- 
ter. If the reference made by the Collector 
is ultra vires, the Special Judge would have 
no jurisdiction to proceed further and must 
stop the reference in limine. If the ques- 
tion of power of the Oollector to make 
the particular reference be raised before 
the Special Judge, he must decide it. 
It is on this principle thit the Special 
Judge must decide the question, if raised, 
as to whether the Collector made the refer- 
ence beyond time andif he finds it to be 
so, reject the reference without proceeding 
further. Jn the matter of Government and 
Nanu N. Kothare (4). If the question raised 
by the Secretary of State before the Special 
Judge is that the reference hid been made 
by the Collector by mistake at the instance 
of a person who had accepted the award, 
and ifthe claimant's case be that he had 
not accepted the award, the question of 
fact as to whether the claimant hid accept- 
ed the award must be gone into by the 
Special Judge and if hedecides that ques- 
tion in the affirmative, he must throw out 
the reference on that ground. The case 
before us does not come within the strict 
terms of s. 18, for there was no acceptance 
of the award by the appellant, bnt is within 
an iochof the bar imposed by that section 
aud it would not be wrong for the learned 
President to say that the contract alleged 
in the case being established, the reference 
was not to be further proceeded with, 

If the reference be in order, the Special 
Judge must decide all questions which 
legitimately come within the scope of the 


(4) 30 B 275; 7 Bom. L R 697, 
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Enquiry coming within his sphere. If he 
Comes to the conclusion that by reason of 
the dcectrine of estoppel the claimant is 
precluded from leading evidence on a parti- 
cular point, he must shut out the evidence 
sought to be led on the point. This is the 
principle enunciated by D. N. Mitter and 
S. K. Ghosh, JJ. in F. A. No. 125 of 1934, 
Nalin Behary Bose v. Secretary of State 
First Appeal No. 125 of 1934, decided on 
July 27,1936. Whether in that case the 
evidence songht to be led could be exclud- 
ed on the principle of estoppel or any 
other principle, it is not for us to consider, 
but the case is an authority for the proposi- 
tion that tbe whole of the evidence on the 
only point for consideration by the Special 
Judge could be excluded, if the facts justify 
such a course. In that case no compensa- 
tion for injurious ‘affection for severance 
was given by the Collector to the claimant 
who obtained the reference. It was held 
that by reason of some facts which in the 
opinion of the learned Judges who decided 
that case attracted the operation of the 
doctrine of estoppel, the claimant was pre- 
cluded from adducing any evidence in 
support of his claim and the reference was 
accordingly dismissed. 

In the case before us the contract be- 
tween the appellant and the Board, which 
according to Lord Buckmaster’s judgment 
in Fort Press Company's case(1), is a per- 
fectly valid one and which could be enforc- 
ed in a Oivil Court, would prevent the 
appellant from leading any evidence relat- 
ing tomarket value before the Improvement 
Tribunal or in proceeding upon any other 
footing than that of the contract. The 
learned President was right in treating the 
issue framed onthe factum and substance 
of the contract as a preliminary issue and 
did not extend his jurisdiction by holding 
that the said contract prevented him from 
considering the evidence led onthe question 
of market value. He did not grant a 
decree for specific performance in form or 
in substance but confined himself strictly 
to the matter over which he had jurisdic- 
tion, namely whether the award of the 
Collector was to be increased or confirmed. 
For these reasons we overrule all the con- 
tentions raised before us and dismiss the 
appeal but without costs, 

Guha, J.—I agree. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Reference No. 2 of 1937 
May 18, 1937 
CoLpstRgaM AND DIN MonamMan, JJ. 
SPEDDING DINGA SINGH & Co.— 
ÅÀSSESSEE — PETITIONER 


versus ; 
COMMISSIONER or INCOME-TAX— 
RESPONDENT | f 

Income Tax Act (XI of 1922), s. 4—Business in 
foreign country —Money from such business remitted 
to British India—Presumption, if arises that such 
remittance is of profits—-Stock-in-trade imported in 
British India — Presumption that it is profit, if 
arises. 

Where money, or something equivalent to money, 
that is to say, something which can forthwith be — 
used as an ascertained sum of money, is remitted 
to British India from a foreign country where & firm 
does business and profits are available in that 
country, the onus lies upon the person denying that 
the remittance is of profits to prove his case. No pre- 
sumption however arises that stock-in-trade brought 
into British India by a firm whose normal business 
is investing in a commodity, importing it and selling 
it, is profit. [p. 296, col. 2.} 

[Case-law referred to.] Sa 

C. Ref. from the Commissioner of Tn- 
come-tax, Punjab, North-West Frontier and 
Delhi Provinces, dated December 15, 1936. 

Messrs. J. G. Sethi and M. L. Sethi, for 
the Petitioner. aa 

Messrs. J. N. Aggarwal and S. M., Sikri, 
for the Respondent. 


Coldstream, J. —This is a reference by 
the Commissioner of Income-tax, Punjab, 
Delhi and North-West Frontier Provinces 
under s. 66 (2), Income Tax Act, 1922. The 
circumstances leading to the reference are 
as follows: The assessee is a firm regis- 
tered in Lahore as Spedding Dinga Singh 
and Company. The firm takes leases of 
forests in Kashmir and elsewhere, fells 
trees marked forit by the forest authorities 
and sells the timber. We areconc rned at 
present with the assessment of profits aris- 
ing out of two leasesin Kashmir, one of 
the Lolab forest and the other of the 
Kamraj forest. Some of the timber is sold 
in Kashmir, part of the profits being uti- 
lized locally for further extraction ex- 
penses, but the greater part is floated down 
the Jhelum river and sold at the firm's depot 
at Jhelum in the Punjab. The working 
expenses are remitted from British India, 
the firm’s headquarters being at Lahore 
during the winter when very little work is 
done in Kashmir. The Jhelum depôt is 
financed from Lahore also. Accounts are 
kept In Lahore in the winter but the books 
are taken to Srinagar in Kashmir in the 
summer, where some or all of the partners 
spend the hot weather. During the account- 
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ing period with which we are now concern- 

:ed, July 1931 to June 1932, the firm made a 
profit of more than three lakhs in British 
India and Rs. 67,095 in Kashmir. There is 
no dispute about the assessment of the 
profits in British India. The contest is 
about the Kashmir profits, which the Com- 
missioner of Income-tax has taxed holding 
on the reasoning made clear below that the 
whole of these profits were received in 
India. 

The amount assessed to tax by the Income- 
tax Officer in the first instance included 
a sum of Rs. 20,102 in addition to the as- 
certained profits of the firm arising in 
British India. The Income-tax Officer 
calculated this sum as follows: He found 
that Re. 11,17,765 had been remitted to 
Kashmir to cover working expenses includ- 
ing royalty payable to the Kashmir State 
and that the timber imported had been 
sold at Jhelum for Rs. 11,00,867. At a 
time when there was money in excess in 
Kashmir a sum of Rs. 37,000 had been sent 
from there to British India (Lahore) to clear 
orhelp toclear a bank overdraft. Adding 
this sum tothe sale price of the timber he 
found thatthere had been remittances to 
British India to the value of Rs, 11,37,867. 
This amount exceeded the amount remitted 
to Kashmir for working expenses by 
Rs. 20,102, and assuming that the difference 
which he called “inwards excess" represent- 
ed profits brought into British India, he 
added the sum to the profits admittedly 
made in British India and liable to be 
taxed. 

The assessee appealed. The contentions 
urged were that the cash remittance of 
Rs. 37,C00 was not a remittance of profits, 
the money having been sent to India to 
Te-pay capital borrowed and that in com- 
puting- the difference between the “out- 
ward” and “inward” remittances regard 
should be had to the cost price of the wood 
sold and net its sale price. The Assistant 
Commissioner issued notice to the assessee 
to show cause why the whole cf the Kash- 
mir profits should not be assessed to tax. 
After considering the assessee’s arguments 
his conclusion was that the whole of 
Rs. 37,000 was profits brought into British 
India because (1) the purpose for which the 
sum of Rs. 67,000 was brought into India 
and used was not a test ofits being or not 
being profits (2) because the timber brought 
into India represented a remittance of 
Profits equal to the amount for which it 
“was actually sold, and (3) because all the 


profits of the business, including the 
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Kashmir profits had been brought into the 
accounts kept in Lahore where control of 
the whole business was centralized and had 
been allocated to the partners as their 
profits. 

On a further appeal to the Commissioner, 
it was again argued for the assessee that 
the remittance of Rs. 37,000 was nota re- 
mittance of profits, that the distribution of 
the profits of the business in accounts kept 
in Lahore did not prove the receipt of the 
comprised profits at the place of account, 
that there was no “excess inwards” because 
regard should have been had to the cost 
price and not to the sale price of the timber 
brought into British India, which cost price 
was shown by the accepted accounts to have 
been less than the ccst price calculated by 
the Income-tax Officer that in any case the 
timber imported was not profits imported 
but capital, and that the Kashmir profits 
were not ascertained when the timber was 
brought into British India. 

During the hearing of the appeal the 
Commissioner asked the assessee to furnish 
further figures. From his appellate order, 
it appears that what he asked for were 
figures showing the remittances sent to 
Kashmir for working expenses as distinct 
from the money sent to the forest mana- 
gers from the Kashmir office. The figures 
were sent to the Commissioner by the as- 
sessee’s auditor who,in a covering letter 
dated May 14, 1936, a portion of which is 
quoted in the Commissioner’s order of refer- 
ence (appendix para. 7) noticed that the 
figures showed an apparent inward excess 
of about a lakh in the difference between 
outward remittances from British India and 
the cost price of the timber brought into 
British India, which was taken to be 
Rs. 8,34000. From the figures supplied, 
the Oommissioner concluded (and this is 
common ground) that the remittances from 
British India to Kashmir amounted to 
Rs. 7,37,488. On these figures the excess 
inwards was prima facie Rs. 96,512. 

Here may mention that the figure 
Rs. 8,34,000 was calculated by deducting 
Rs. 2,66,000 (approximately the exact 
figure being Rs. 2,66,587) which was the 
admitted amount of tke profits made by 
the sale of Kashmir timber in British India 
from the sale price of the timber Rs. 
11,00, 00 (exactly Rs. 11,000,867) There is 
no dispute, I may add, about the figures, 
although as will be made clear hereafter, 
the assessee’s case is that Rs 8,34,000 in- 
eluded working expenses incurred in 
British "India which ought to have been 
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deducted in order to arrive at a correct 
estimate of the cost price of the timber 
when it came into British India. The Com- 
missioner dismissed the appeal. His order 
is not throughout easy to follow. It seems, 
however, that he accepted the assessee’s 
contentions that the distribution of prolite 
in the head office accounts did not by itself 
imply a receipt of those profits in British 
India and that in calculating excess inwards 
of outwards it was the cost price of the 
timber and not its sale price that should be 
considered. It also appears that he did not 
accept either the Income-tax Officer's 
assessment or the assessment by the Assis- 
tant Commissioner as having been made on 
a proper basis. His conclusion he express- 
ed as follows :— 

“Receipts in British India were in excess of the 
available profits, Rs. 67,095. The assessee has failed 
to establish that what was received did not include 


these profits, therefore, it must be held to include 
them and they are assessable,” 


At the same timein view of “the nature 
of the enhancement practically as a new 
basis intact,” he expressed his willingness 
to refer the case under s. 66, Income Tax 
Act, not only in respect of the enhancement 
but so as to cover the whole amount. The 
assessece petitioned the Commissioner ask- 
‘ing fora reference under s. 66 (2) formu- 
lating two questions: (1) Whether as a 
matter of law it was impossible to find that 
the assessee’s evidence had not. disproved 
the presumption that the cash and moneys 
worth which he received in British India from 
Kashmir comprised the available Kashmir 
profits amounting to the agreed figure 
assessed ? (2) Whether in the circumstances 
of the case any presumption arises that any 
profits were received in British India ? 

The Commissioner drafted a statement 
accordingly reversing the order of the 
questions proposed. Tothis statement the 
petitioner's Counsel tcok objections in a 
letter addressed to the Commissioner. The 
Commissioner, after hearing Mr. Sethi, re- 
fused to entertain the objections but added 
to his statement en appendix incorporating 
this letter and giving his reasons for reject- 
ing the. objections. Counsel's submissions 
were that the figures on which the Oom- 
missioner had relied in estimating the cost 
price of the timber for the purpose of 
deciding whether there had been an ‘excess 
inwards were incomplete. It was explained 
that included in the cost price of the timber 
at the date of ifs sale was a sum of Rs. 
1,22,C00 which had been spent in British 
India on working expenses at the Jhelum 
depot, that the cost price of the timber 
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when it entered British India was, there- 
fore, not Rs. 8,34,000 but Rs. 8,341,000 
minus Rs. 1,22,000 or Rs. 7,12,090 that is to 
say considerably less than the remittances 
from British India to Kashmir which re- 
mittances according to the auditor's igures 
accepted by the Commissioner amounted 
to Rs. 7,37,488 The letter also asked that 
the facts and figures given by the auditor 
in his letter of May 14, might be printed. 
This request the Commissioner has refused. 

Before us, assessee’s Counsel while con- 
ceding that there is good authority for the 
proposition that where money or something 
equivalent to money, that isto say, some- 
thing which can forthwith be used as an 
ascertained sum of money is remitted to . 
British India from a foreign country where 
a firm does business and profits are avail- 
able in that country the onus lies upon the 
person denying that the remittance is. of 
profits to prove his case, contends In the 
first place that no presumption arises that: 
stock-in-trade brought into India by a 
firm whose normal business is investing in 
a commodity, importing it and selling it, 
is profit and sete enous that the srine 
finally accepted by the Commissioner Proves 
posikisely that no part of the Rs. 67,000 
profit in Kashmir was received in British 
India, the timber received being merely 
stock-in-trade the profit made by selling 
which has been taxed in India. | 

Before proceeding further, it is neces- 
sary to notice the following facts. The 
assessment in this case is based on the as- 
sessee’s accounts which have been accepted 
as “duly and properly maintained”, and 
not one based on an estimate of profis made 
under the provisions of s. 13, Income Tax 
Act, nor one made to the best of the Income- 
tax Officer's judgment under s. 23 (4). 
Parties are agreed that the figures adopted 
by the Commissioner may be assumed to 
be correct and nothing turns upon their 
accuracy so far as we are concerned. Again 
itis not suggested that any part of the 
Kashmir profits has been brought into 
India by any ofthe partners. The partners 
put in an affidavit to this effect and the 
truth of it has not been questioned by the 
Commissioner. It is true that the Commis- 
sioner in his order under s. 32 (see para. 8) 
appears to have rejected the assessees 
argument that the remittance of Rs. 37,000 
could not be a remittance of profits because 
it was used or mostly used to pay off a. 
bank overdraft but he has not taxed that 
remittance ; what he has taxed is not this 
sum or any other particular item of the 
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accounts but asum which in his view was 
represented by or comprised in the timber 
imported for sale—and he has done so only, 
so I understand, because he believed it 
probable that the value of that timber ex- 
ceeded the remittances outwards by more 
than the alvailable (although at that time 
unascertained) profits in Kashmir. That this 
isso is obvious from his statement of the 
case where he remarks that he attaches 
no particular significance to this ‘back 
remittance’. See also para. 2 atp. 2 and 
para. 10 of his printed order under s. 32, 
Itis admitted by Counsel for the Income- 
tax Commissioner that it is to the remit- 
_ tance of Rs, 37,000 that the words ‘back 

remittance’ refer, Much more than this 

sum I may note was subsequently remitted 

“to Kashmir fcr working expenses, and we 
may take itthat so far as this sum is 
concerned, the assessee ultimately discharg- 
ed to the satisfaction of the Commissioner 
the onus of proving that it was nota profit 
received in British India, 

Having cleared the ground with these 
observations, I return to the Commissioner's 
statement and the objections pressed on 
behalf of the assessee. That the Com- 
missioner was entitled in the absence 
of any proof to the contrary to presume 
that the remittance of Rs. 37,000 was a 
remittance of profits is, as I have already 
indicated, not disputed; but asthe Oom- 
missioner has madeit clear that he does 
not now base his assessment on such a 


presumption, the question whether the 
presumption arose in respect of this 
remittance becomes immaterial. In view 


of the final acceptance of the assessee's 
case (and I think that the language of 
the statement justifies the assumption that 
he has accepted it), that the remittance was 
merely atemporary transfer of capital, 
the answer to the first question, so far as 
it relates to the Rs. 37,000, should be 
‘no’. 

For the proposition that there is a legal 
presumption in the circumstances of this 
case that the timber imported comprised 
all available profits in Lahore, I know of 
no judicial authority. That the timber 
was stock-in-trade seems to be admitted 
by the Commissioner (para, 10 and para. 18 
at p.10), and how such a presumption can 
attach to what is admittedly stock-in- 
trade by the sale of which profit has not 
been but is hoped to be made, I find diffi- 
cult to comprehend. The rulings cited 
by Counsel for the Income-tax Commissioner 
in support of the Commissioner‘s proposi- 
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tion that until it isshown that stock-in- 
kind imported isnot profit, it must be 
presumed tobe profit even if there is no 
evidence that-it is profit,do not appear to 
meto have any bearing on the point, 
dealing as they do with cases in 
which what is brought in is either money 
or securities or something which ean take 
the place of money. No doubt, profits 
can bereceived in forms other than money 
they can bein the shape of goods, but the 
rulings cited nowhere lay down that 
imported stock-in-trade is to be taxed 
as profits unless it ts proved that itis not 
profits. We are dealing here, it is to be 
remembered, with undisputed facts and 
figures, not witha case where facts have 
been concsaled or accounts found unsatis- 
factory. I would accordingly answer the 
first question sofar asit relates to the 
timber also in the negative. 


This brings us_to ithe second question 
referred to us. Whether in this case pro- 
fits were imported is no doubt a question 
of fact, but our judgment is asked upon 
it, and Ihave no doubt that we are at 
liberty to examine whether there was any 
evidence before the Commissioner to 
support his conclusion that the cash and 
money's worth received by the assessee in 
British India comprised the available 
Kashmir profits amounting to Rs. 67,095 
and whether this conclusion could be 
based on any legal presumption drawn 
from the admitted or proved facts: see 
Scottish Promdent Institution v, Allan (1) 
In view of the Commissioner's finding as to 
the remittance of Rs. 37, 000, it is unneces- 
sary to consider the question so far as it 
concerns that remittance, for, as I have 
made clear, that sum has not been taxed 
as profitsreceived. Whathas been taxed 
is an unascertuined portion of the value 
of the imported timber, it having been pre- 
sumed thatthe timberrepresented at least 
Rs. 67,000 of profits made in Kashmir, 
The Commissioner's decision in his order 
under s. 32 that the timber imported com- 
prised the Kashmir profits was based 
partly on theevidence of the accounts 
showing that the cost value of the timber 
whenit came to British India exceed- 
ed the amount of the remittances to Kash- 
mir and showing that the Kashmir profits 
were distributed among the partners 
in tne account books in British India, partly 
on the contents of the auditor's letter of 


(1) (1903) A O 129; 72 L J PO 70;88 L T 478; 6 
341; 4 Tax, Cas, 591;19 TL R 432, ad 
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May. 14, 1936, and partly on a purely 
theoretical presumption that because the 
timber was worth more than the Kashmir 
profits Rs. 67,000 and the assessee had 
failed toestablish that its value did not 
include those profits—thcse profits are 
. assessable as received in British India. 

In hisstatement of the cage which is 
before usof which the appendix must, I 
think, be regarded as an integral part, 
the Commissioner first seeks to justify 
his order under 8, 32 on the ground that 
the full facts were not before him when 
he passed the order, while there was, on 
the other hand, an admission by the 
auditor that there was an inward excess of 
nearly alakh of rupees. Then, in his 
appendix, having acknowledged that the 
auditor's admission was erroneous, he 
refuses to reconsider the case because the 
assessee’s petition asking for a reference 
to be made to this Court did not set forth 
the specific contentions in which he has in 
the end apparently found some force. We 
are not sitting as a superior Court dealing 
with an appeal against the order under 
s. 32.and we have to give our decision on 
the merits of the case now laid before us 
in the statement of the case including the 
appendix. 

Pi is argued by Counsel for the Income- 
tax Commissioner that the Commissioner's 
decision as to there having been an 
‘excess inwards’ is one of fact which can- 
not be questioned here. This is correct 
so far as the order under 8. 32 is concern- 
ed. When the case came before the 
OCommississioner on appeal, no attempt 
it seems was made to bring it to his 
notice thata sum of Rs. 1,22,000 which 
was included in the ‘cost price’ 
(Rs, 8,34,000) of the timber at the time 
ofits sale in Jhelum had been supplied 
tothe Jhelum depét from Lahore, and 
that the real ‘cost price’ of the timber 
when it was brought into Britsh India 
was therefore, not Rs. 834,000 but Rs. 
712000 a sum less than the amount 
accepted by the Commissioner as repre- 
senting the remittances outwards. h More- 
over, the Commissioner had before him the 
auditor's letter which admitted that on 
the assumptions that Rs. 7,7,488 had 
gone out, and that timber to the cost 
value of Rs, 8,34,000 had come in, there was 
prima facie an inward excess of approxi- 
mately Rs. 96,500, We have it from the 
Commissioners statement of the case (para, 
7 of the appendix and see also para. 
26 (2) of the order under s, 32) that while 
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he was aware that some expenditure 
had been incurred at headquarters and 
at the Jhelum depot, no reference had been 
made to this depot in any part of the com> 
plete audited accounts, It is clear, there- 
fore, that when-he dealt with the case 
under s, 32, he had material for his con- 
clusion in the auditor's letters and the 
accounts before him. Bat he has now 
conceded. that the auditor's admission was 
erroneous, and accepted, as true, the firm’s 
figures showing that Rs. 1,22,000 were. 
spent on the timber in British India and 
that, therefore, there was not an ‘excess 
inwards’ of Rs. 96,000 (para. 7 of the 
appendix). In his statement he goes on, 
however, to remark: ; 

“This doas not enable me ‘to say that there 
wasnot an excess inwards or to say what the excess ` 
really was.” 

But if the admission in the auditor's 
letter be excluded, what evidence is there 
that there was an excess? I can find none 
and neither can Counsel for the Income-tax’ 
Commissioner. It is remarkable that even 
in his order under s. 32 the Commissioner 
himself, somewhat inconsistently, discounts 
the importance of the question whether 
oe was Or was not any excess (para. 


“Thus, Ilook on the ‘excess’ detail as only one 
of the various considerations in evidence in sup- 
port of the assessee’s attempt to show that what 
came in did not comprise profits,” 
and that in the beginning of his order 
he makes it quite clear that the conclusion 
as to what the excess was is not based on, 
any evidence other than the auditor's 
admission (para. 2 at p. 2). He did not 
“find it necessary to come to any finding’ 
of what the respective outward and inward 
totals were”. Itseems obvious then that 
ifthe assessee’s figures are correct (the | 
Commissioner has accepted them and their 
genuineness is not disputed before us) 
and the admission by the auditor is found 
erroneous, thereisno material left for the . 
conclusion thatthere was an excess in- 
wards. The question of the value, as 
evidence, of the material in the shape of 
the admission (before the admission was 
discovered to be erroneous) is not, I. 
think, open tous for consideration, but 
I am constrained to observe that it is 
difficult tosee way the auditor’s remark 
should in any way estop the assesses, 
as the Commissioner appears to hold that 
it does, from implementing his statement 
with further true details: It was 
known, when the auditor wrote his letter 
on what “new basis intact’ the Oommis-. 
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Bioner was about to assess the tax. As 
a matter of fact the auditor's ‘admission’ 
he was not examined about this) was 
simply that between the totals of the 
outward remittances (Rs. 7,37,488) and 
the cost price of the timber at the date of 
sale (Rs. 834,000), there was an apparent 
inward excess of more than Rs. 96,000, 
and this fact would never be denied. It 
follows that as the case submitted stands, 
there is no evidence proving that there 
- was an inward excess. The fact that the 
Kashmir profits were distributed among 
the partners in the firm's account books 
in British India is not by itself proof that 
profits were received in British India. For 
this proposition there is ample authority and 
as I have already noticed the Commissioner 
himself does not dispute it. 


The only other ‘material’ relied on by 
the Commissioner for his decision that 
this imported timber comprised the 
Rs. 67,000 Kashmir profits is the fact that 
the assessee failed to show that it did not 
doso. This brings us back to the question 
whether there was a legal presumption 
against the assessee. My view is that there 
was none. On the other hand, the evidence 
establishes the assessee’s case that what 
was received in the shape of timber was 
capital. The Commissioner has admitted 
that it was stock-in-trade. None of the 
rulings, to which our attention has been 
drawn by Counsel for the Income-tax 
Commissioner, dealt with a case on all 
fours with the present case. That on 
which reliance has been mainly placed is 
the New Mexico case, Scottish Mortgage Co. 
of New Mexico v. Mr. Kelvie (2). But I 
“ find no feature in common between that 
case and the present one, in which there 
has been no conversion of money received 
in one country as capital into an equiva- 
lent for interest on investments in another. 
The profits stayed in Kashmir. No use 
was made of them in British India and 
the Rs. 67,000 was not made a debit entry 
in the Lahore books. Standard Life Assur- 
ance Co. v. Allen (3), the next case cited, 
appears to me to go against the Com- 
missioner. No doubt it was remarked in 
his judgment by Lord Traynor (p. 457*) 
that it is not necessary that what is 
brought in must be in forma specifica 
before it can be treated as profit for pur- 
poses of income-tax and these words are 


(2) (1884) 2 Tax. Cas. 165. 
` (8) (1904) 4 Tax. Cas. 446; 3 F 805. 


i. * Page of (1904) 4 Tax,0as.—(Hd | 
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authority for the proposition that pres 
fits may be received in other forms than 
in cash. But the question still remains 
whether this profit of Rs. 67,000 was 
brought into India in the shape of tim- 
ber. Nor can 1 see how the judgment in 
Californian Copper Syndicate v. Harris 
(4), referred to by Counsel for the Income- 
tax Oommissioner, helps him. That 
merely decided that where there isa com- 
pany whose business is the organizing and 
selling of mining property and a sale of 
such property is made at a profit, the 
price being received in shares, the differ- 
ence in the exchange is assessable to in- 
come-tax. Chidambaram Chettiar v. Com- 
missioner of Income-tax, Madras (5), has also 
been cited, but that case .is not to the 
point here, the question there having been 
simply whether money in the shape of 
house sites was received in a particular 
year. 


Pressed to its logical conclusion, the 
Commissioner's decision would appear to 
justify the assessment to tax of a sum 
equal to the value of all the timber 
imported. He has nct, however, assessed 
the tax on this basis and he has deliber- 
ately declined to estimate what proportion 
of the value of the timber represented 
profits. Once it was found thatthe timber 
was capital, and that the account did not 
prove an inward excess, the onus lay on 
the department to satisfy itself as to what 
amount, if any, of the timber represented 
profits. But having no evidence to go upon 
the department could not do this. The 
Legislature makes taxable only gains, 
profits and income, and nothing else [see 
Kneen v. Martin (6) |, and what we have to 
decide in this case is simply whether the 
timber or its market value was as a fact 
profits. Can it be said on the evidence that 
the timber in this case was the produce of 
carrying on the assessee’s business, and not 
merely an element in the process of produc- 
tion ? I think not, The case might have been 
different if, as soon as it came into British 
India the timber had been allotted forth- 
with to the partners of a syndicate whose 
object had been, say simply the purchase 
of timber at a cheap rate, but the business 
of the assessee is not the acquisition of 
timber but the sale of it and the profits 


4) (1905) 5 Tax, Oas. 159; 6 F 894. 

‘5 A1IR1936 Mad. 776; 164 Ind. Cas. 1022; 59M 
263; 71M LJ 35; (1935) M W N 1240; 44 LW 148; 9 
RM 211, 

(6) (1935) 1 K. B 499; 19 Tax, Oas, 33; 152 L T 337; 
79 SJ 31; 104 L JK B 361. 
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af the business accrue and are ascertained 
not by the bringing of the timber into 
British India but by: selling of it. The 
profits thus made by the assessee have 
been duly taxed. I may add that there is 
no evidence, nor is it the case put forward 
for the Income tax Commissioner, that any 
part of the Rs. 67,000 profits was invested 
in this or any other timber imported into 
British India. My conclusion is that the 
second question should be answered in the 
‘affirmative. The Income-tax Commissioner 
will pay costs of this reference. 

Din Mohammad, J.—In my view the 
questions propounded by the Commis- 
sioner are not happily worded. As these 
questions stand, they appear to me to be 
inter-dependent. If, for instance, the 
answer to question No. 1 be in the negative, 
question No. 2 does not arise. Question No. 2 
pre-supposes that there isin existence as a 
matter of law a presumption thet the cash 
and moneys worth, which the assessee 
received in British India from Kashmir, 
comprised the available Kashmir profits 
and that, that presumption was indisputable 
and undisputed. This, however, is not the 
case. The assessee in suggesting question 
No. 1 joined issue with the Commissioner 
on the existence of this presumption and in 
my view therefore the principal point for 
determination is whether in the circum- 
stances of the case before us it is possible 
to -raise a legal presumption against the 
assessee that what he received in British 
India in the shape of saleable timber was 
‘as a whole or in part profits, gains or in- 
come liable to be assessed to income-tax. 
This is what question No. 1 seeks to decide. 
Whatever is laid down in other decided 
cases, and however permissible the pre- 
sumption may be in different cirgum- 
stances, I am definitely of opinion that on 
the facts of the present case it is not pos- 
sible to hold that such a presumption 
arises. The Oommissioner 
stated unequivocally that he attaches no 
importance to the cash remittance of 
Rs. 37,000. In sub-para. 1 of para. 10 of 
his appellate order, he says: __ 

“As below, I do not think the cash really comes 
into any separate consideration. If it stood alone 
in the middle of a year with general cash consign- 
ment outwards, nobody would imagine that it repre- 
sented a drawal of profits.” 

In sub-para. 2 of the same paragraph 
he even admits that : 

“Tf what- is sent can be specifically identified 
as a discrete slab of original capital, then even 
though profits were there and could have been 
a it cannot be found thatthe remittance was of 
prohts. 


BAHIMAN BIBI V. MAHBOOB BIBI (MADR.) 


himself has. 


176 10 
‘In the face of these statements, it cannot 
be said that the legal presumption 


envisaged in the first question could arise 
in this case. As I take the facts of the 
case to be, the presumption is just the 
other way. The second question therefore 
does not arise, but, if it arose for the sake 
of argument, I am atone with my learned 
brother Coldstream, J. that it should be 
answered in the affirmative. : 
Bi -Answer in affirmative. 
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Leach, C. J.—This appeal raises the 
question whether a child of a marriage. 
contracted by Muhammadan with his wife's 
sister the wife being alive, iè legitimate. 
It also raises questions with regard to the 
tight of certain parties to payments on 
account of mahr. The suit was filed by 
the appellant for the administration of the 
estate cf her deceased father, Syed Muham- 
mad Saheb, a Sunni Muhammadan, who 
died in Madras on July 17, 1930. There 
were ten defendants, a widow and the 
sons and daughters of the deceased. Res- 
pondent No. 3 is the widow. The appellant 
and respondent No. 3 are the children of 
the deceased's first wife, who predeceased 
him. Respondents Nos. 2, 5, 6, 8 and 10 are 
the sons and daughters of respondent No. 1 
by the deceased. Respondents Nos. 4 and 9 
are the children of the third wife, who also 
predeceased her husband. Respondent No. 7 
is the son of the fifth wife, who survived the 
husband, but died before the suit was 
instituted. Respondent-No, r was-his fourth 
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wife, and she and the fifth wife were sis- 
ters. It is contended by the appellant 
that respondent No. 7, who is the son of the 
younger sister, is illegitimate, his mother 
having married the deceased while her 
sister was alive. It is said that the 
Muhammadan Lew probibits a Muham- 
madan marrying his wife's sister and if he 
does take her as a wife, her children have no 
share in the inheritance. Defendant No. 7 
denies that he is illegilimate and therefore 
claims to be entitled to share in the estate 
of his deceased father. The learned trial 
Judge held that the marriage was irregu- 
lar, but that this did not affect the legiti- 
macy of defendant No. 7. With regard to 
the matter of mahr, the claimants are res- 
pondents Nos. 1 and 7, respondent No. 1 
claiming in her own right and respondent 
No. .7 as his: mother’s heir, The learned 
Judge held that they were each entitled 
to a sum of Rs. 585 by way of mah. The 
appellant says that they are entitled to 
nothing. 

The question whether a Muhammadan 
may marry the wife's sister during the 
lifetime of his wife has been considered by 
the Calcutta High Oourt and by the Bom- 
bay High Court and they have arrived at 
different conclusions. The Calcutta case 
is that in Aizunnissa Khatoon v. Karim- 
unnissa Khatoon (1) and the Bombay case, 
that in Tajbi Abalal v. Mowla Khan 
Alikan (2). The Calcutta decision stands 
alone, but the Bombay decision has the 
support of all the principai modern works 
on Muhammadan Law. The Oalcutta High 
‘Court holds that a Muhammadan cannot 
lawfully marry his wife's sister, and that 
if he has marital relations with his sister- 
in-law during his wife's lifetime, the 
children born of the union are illegitimate. 
This decision is largely based on a passage 
from the Koran. The Koran does prohibit 
a man marrying his wife's sister, as it pro- 
hibits aman marrying his wife's daughter. 
The Bombay High Court considers that 
Muhammadan Law recognizes a difference 
between a marriage which is void from the 
. beginning and can never become lawful and 
& marriage with a person who may later 
become a lawful wife. In the case of a 
marriage with a wife’s sister, the marriage 
would become lawful on the divorce or death 
of the wife. This view finds acceptance ih 
the Fatwa-i-Alamgiri, which is of undcubt- 
ed authority. It dates from about the 
(2) 23 0 130. i 


(2) 41 B 485; 39 Ind, Cas. 603; A I R1917 Bom. 
‘211; 19 Bom. L R 300, 
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middle of 17th century. Beaman, J. in 
Tagbi Abalal v. Mowla Khan Alikan (2) 
gives it the place in the Munammadan 
Law which the Institutes of Justinian 
occupy in Roman Law and points out that 
it was written when Muhammadanism was at 
the height of its power in this country. 
Modern text books, as I have indicated, 
are unanimous on the question. In Edition 2 
of Baillie’s Digest, the following passage 
appears at p. 157 of Part 1: 

“An invalid marriage has no legal effect before 
consummation; so that if a man should marry a 
woman by a contract which is invalid by reason 
of his having p:eviously touched her mother 
with desire, and should then relinquish the wife 
he might lawfully marry the mother. But after 
consummation it is joined to valid marriages 
as to its effects, one of which is the establishment 


of nusub or the child's paternity, as already men- 
tioned,” 


The editor of Edn. 5 of “Wilson's Anglo- 
Muhammadan Law” accepts the Bombay 
decision although Sir Roland Wilson him- 
vi ka the contrary opinion. Ameer 

1 states the position as follows (Edn. 
Vol. 2, p. 326) : ede: 


“Thus a man may not marry two sisters or a 
woman and her niece by the same contract or one 


. after another whilst the previous marriage is sub- 


sisting. “But if such a marriage is contracted i 

fact, it is invalid (fasid) but not void Gary far 
the prior marriage may become dissolved at any 
time by the death or divorce of one of them and 
thus validate the second union, Accordingly 
although the Judge may separate the parties on 
the ground of the invalidity of the marriage, if it 
is consummated, the issue would be affiliated to 
the father, in other words they would be his legi- 
timate children,” 


This opinion is emphasised at p. 391, 
In Edn. 10 of Mulla (p. 179) it is said that 
the barof unlawful conjunction renders a 
marriage irregular, not void, and at p. 180 
there is express dissent from the Calcutta 
decision. In view of this weight of autho- 
rity, we feel bound to accept the Bombay 
decision as being correct. While it is true 
that the Koran does prohibit aman marrying 
the sister of his wife during her lifetime. it 
is clear that this passage in the Koran has 
never been read as declaring the children 
of such a marriage to be illegitimate. In 
fact no writer on Muhammadan Law has 
ever suggested that in the case of an in- 
valid marriage, as opposed to avoid mar- 
riage, the children are illegitimate. Of 
course where a Muhammadan marries a 
person contrary to law, and it is not pos- 
sible in any set of circumstances for that 
union to become regular, the issue would not 
be legitimate. The present case is one 


-where the marriage was against the law 


when it was contracted butit was capable of ` 
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becoming a valid marriage and therefore 
was valid so far as respondent No. 7 is 
concerned. For these reasons we consider 
that the cecision of the learned trial Judge 
on the question of legitimacy of respondent 
No. 7 was correct. 

With regard to the question of mahr 
the position is very unsatisfactory. It. is 
impossible on the evidence tosay whether 
anything is due. Respondent No.7 in fact 
made noclaim in his written statement to 
his mother’s mahr; but he was allowed 
to raise the question in the course of 
argument. We consider that as this ques- 
tion of mahr was not dealt with ade- 
quately by the learned Advocates in the 
Court below, it will be better to send the 
case back for further evidence on the ques- 
tion whether respondents Nos. 1l and 7 are 
entitled to payments on account of mahr 
and on the question of the amounts. 
Accordingly the decree of the lower Court 
will, so far as it affects the matter of 
mahr, be set aside and the case remanded 
for retrial on this question. Leave will 
be granted to defendant No. 7 to amend 
his written statement so as to make it 


quite clear that he is claiming to have- 


paid out to him the money which he says 
was due to his mother on account of mahr. 
As the appeal has succeeded in part and 
has failed in part, we propose to make no 
order as to costs. 


D. Appeal partly allowed. 





LAHORE HIGH COURT 
Execution First Civil Appeal No. 344 
of 1936 
January 8, 1937 

A TEK OHAND, J. 

RAM SARAN DAS AND 0THERS— 
DgoREE-HOLDERS— APPELLANTS 
VETSUS 
KESHO NATH--JUDGMENT-DEBTOR 
AND ANOTHER—AUOTION PURCHASERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, Tl and 84—Deficiency—Property auctioned— 
Bidder not paying depostt—Property re-sold and 
purchased by decree-holder—Sale set aside as farci- 
cal—Re-sale of property 2 years from first sale— 
Defaulting bidder at first sale held not liable for 
deficiency of price. . , 

Certain property was being sold in execution of 
a decree and the sale was held on November 28, 
1932, on that day, the only bid offered was that of 
M, for Rs. 5,000. This bid was accepted, but M 
fajled to deposit 25 per cent. of the sale price. Ac- 
cordingly the auctioneer held a re-sale of the proper- 
ty on the following day when the house was pur- 
chased by the decree-holder himself for Rs, 800. 
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The judgment-debtor objected that the re-sale had 
not been properly conducted and was vitiated by 
material irregularities, After a lengthy inquiry, the 
Court set aside this re-sale on April 6, 1934. It 
held that the re-sale was a “farce”, having been 
held in collusion between the auctioneer and the 
decree-holder. It was, therefore, ordered that the 
property be re-sold. A fresh proclamation was issu- 
ed on August 30, 1934, and another sale held on 
October 29, 1924, when the house was sold toa 
third party for Rs. 3,100. On April 10, 1935, the 
decree-holder applied under O. XXI, r. 71 that M, the 
purchaser at the first sale of November 28, 1932, be 
required to pay Rs. 1,900, which was the difference 
between the price atwhich the property had been 
sold to him and the price realized at the re-sale of 
October 29, 1934: 

Held, that as the enquiry into the sale of Novem- 
ber 29, 1932, took a very long time and the sub- 
sequent sale took place about 2 years after the first 
sale it could not be said to be held ‘forthwith’ 
within the meaning of r. 84, O. XXI, Civil Proce- 
dure Code, and M, therefore, was not liable to make 
good the deficiency. Beli Ram v. Sohan Singh (1) 
and Hari Singh v, Sanwan Mal-Gopi Chand (2), re- 
lied on, Kameshwar Narain Singh v. Harbans Babui 
(3) and Venkatasubbiah v. Akkamma (4), referred to, 

Ex. F. O. A. from the order of the Senior 
Sub-Judge, Delhi, dated May 21, 1936. 

Mr. Bishan Narain, for the Appellants. 

Mr. Vishnu Datta, for the Respondents, 


Judgment.—In execution of a mortgage- 
decree obtained by Ram Saran Das, appel- 
lant, against one Kesho Nath, the mort- 
gaged-property consisting of certain houses 
at Delhi was sold. The sale-proceeds were 
however, found insufficient to discharge the 
decretal amount, Accordingly the decree- 
holder obtained anorder under O. XXXIV, 
r. 6 for a: personal decree against the 
judgment-debtor and proceeded to recover 
the deficiency by attachment and sale of 
other property belonging to the judgment- 
debtor, including house No. 927. It appears 
that this house No. 927 had previously been 
mortgaged by the judgment-debtor to 
Musammat Hidayat-ul-Nisa, who had 
brought a suit to enforce the mortgage 
charge. The sale proclamation was issued 
on November 8, 1932, and the sale held on 
November 28, 1932. On that day, the only 
bid offered was that of Mutsaddi Lal, 
respondent, for Rs. 5,000. This bid was 
accepted, but Mutsaddi Lal failed to 
deposit 25 per cent. of the sale price. 
Accordingly the auctioneer held a re-sale 
of the property on the following day (Novem- 
ber 29, 1932), when the house was purchased 
by the decree-holder himself for Rs. 800. 
The judgment-debtor objected that the 
re-sale had not been properly conducted 
and was Vitiated by material irregularities. 
After a lengthy inquiry, the Court set aside 
this re-sale on April 6, 1934. It held that 
the re-sale was a “farce”, having been held 


- 193€ 


in collusion between the auctioneer and the 
decree-holder. It was, therefore, ordered 
that the property be resold. A fresh pro- 
clamation was issued on August 30,1934, 
and another sale held on October 29, 1934, 
when the house was sold toa third party 
for Rs. 3,100. On April 10, 1935, the decree- 
holder applied under O. XXI, r. 71, that 
Mutsaddi Lal, the purchaser at the first sale 
of November 28, 1932, be required to pay 
Ks. 1,900, which was the difference bete 
ween the price at which the property had 
been sold to him and the price realized at 
the re-sale of October 29, 1934. The 
learned Subordinate Judge has dismissed 
the application holding that Mutsaddi Lal 
is not liable, because (1) full information with 
regard to the mortgage charge of Musammat 
Hidayat-ul-Nisa on the house in question had 
not been given to him at the time, and (2) 
the re-sale of October 29, 1934, could not be 
said to have been effected “forthwith” as 
required by O, XXI, r. 84. The decree- 
holder appeals. 

In my opinion, this appeal is without force 
and must be dismissed. As already stated, 
the sale in favour of Mutsaddi Lal was held 
on November 28, 1932, and the re-sale for 
Rs, 3,100 was held on October 29, 1934, 
nearly two years later. Rule 84 lays down 
that if the purchaser at an auction sale 
commits default in paying 25 per cent. of 
the amount of his purchase money to the 
officer conducting the sale, “the property 
shali forthwith be re-sold”. Rule 71 provides 
that any deficiency of price which may 
happen ona resale by reason of the 
purchaser's default and all expenses attend- 
ing such re-sale shall be certified to the 
Court by: the officer holding the sale, and 
shall, at the instance of either the decree- 
holder or the judgment-debtor, be recover- 
able from the defaulting purchaser under 
the provisions relating to the execution of 
a decree for the payment of money. It is 
obvious that the defaulting purchaser is 
answerable for the loss on the re-sale, only 
if the re-sale takes place forthwith. In Belt 
Ram v. Sohan Singh, 32 Ind. Cas. 907 (2) 
it was laid down thatin case of default on 
the part of a purchaser at an auction-sale 
to deposit the purchase money, the pro- 
perty must be re-sold forthwith. Fresh 
bids should be invited soon afterwards and 
no fresh proclamation need issue. But 
where a period of nearly six months 
intervened between the default of the 
auction purchaser and the final sale, the 


@ 32 Ind. Cas. 907; A I R 1916 Lah. 445; 45P W 
R 1916. : 
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requirements of r. 84 cannot be said to have 
been complied with and the auction-pur- 
chaser could not be called upon to pay the 
deficiency in price. In Hari Singh v. 
Sanwan Mal Gopi Chand (2) the auction- 
sale could not take place for nearly two 
years owing tothe record of the case hav- 
ing been sent for by the High Court in 
connection with another case and it was 
held that the provisicns of r. 84 were not 
complied with and the defaulting purchaser 
was not liable. Indeed, some Courts have 
interpreted the word “forthwith” rigidly 
and have held that the re-sale should be 
conducted the same day or, if owing to the 
lateness of hour it cannot be done, it should 
be conducted on the day following, failing 
which the defaulting purchaser is not lable: 
see Kameshwar Narain Singh v. Harbans 
Babui, 50 Ind. Oas. 59 (3). The Madras 
High Court, however, in Venkatasubbiah v. 
Akkamma (4) has held that the word 
“forthwith” should be interpreted in a 
reasonable manner as being equivalent to 
“as expeditiously as the circumstances 
permit”. In the present case, there can be 
no doubt that the responsibility for the 
delay in conducting the re-sale lay princi- 
pally with the decree-holder. The first 
sale had taken place on November 28, 1932, 
when the auction-purchaser defaulted. The 
decree-holder instead of having the re- 
sale conducted properly and openly the 
same day, or on the following day, or as 
soon thereafter as was reasonably possible, 
caused a farcical re-sale to be held in 
collusion with the auctioneer and purchased 
the property himself for the ridiculously 
small sum of Rs. 800. The inquiry into the 
propriety of this sale continued for 17 
months, and eventually the sale in favour of 
the decree-kolder was set aside. The sub- 
sequent sale conducted on October 29, 1934, 
cannot, therefore, be said to be a sale 
held “forthwith” within the meaning of 
T. 4, and, therefore, for this reason Mustaddi 
Lal is not liable to make good the defici- 
ency. 

There is also force in the second point 
mentioned by the lower Oourt. As already 
stated, the house in dispuie had been 
mortgaged by the judgment debtor to 
Musammat Hidayat-ul-Nisa. In the pro- 
clamation which was issued on November 8, 

(2) A IR 1929 Lah, 744; 121 Ind, Oas. 189; Ind, 


Rul. (1980) Lah. 189. 
(8) 50 Ind. Cas. 59; A 1 R1919 Pat. 102; (1919) Pat. 
210 i 


(4) 53 M 900; 127-Ind. Cas. 303; 69 M L J 267; 32 L 
W 154; AIR 1930 Mad. 761; 930) M W N 714; 
Ind, Rul, (1930) Mad. 991. 
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1932, for the sale of the property on Nov- 
ember 28, 1932, a note was added in the 
margin that Musammat Hidayat-ul-Nisa 
claimed to be the mortgagee of the property 
bat the judgment debtor and the decree- 
holder did not admit her claim. The 
amount of the mortgage was not mentioned 
nor was it disclosed that the suit had 
actually been brought by Musammat 
Hidayat-ul-Nisa for enforcement of the 
mortgage. The auctioneer issued printed 
handbills advertising the sale for Novem- 
ber 28, 1932. In these hindbills, no 
mention whatever was made of the mort- 
gage, of the fact that a suit was pending 
nor were the contents of the note on the 
sale proclamation repeated. Mutsaddi Lal 
says that he was misled by these handbills 
and made a bid for Rs. 5,000 in the belief 
that the property was unencumbered. By 
the time the re-sale came to be held in 
October 1934, Musammat Hidayat-ul-Nisa 
had obtained a decree on foot of her mort- 
gage and had assigned her rights to one 
Tikaya Ram. In the sale proclamation 
issued on August 30, 1934, for the re-sale on 
October 29, 1934, this fact was clearly 
mentioned and, therefore, the equity of 
redemption fetched Rs. 3,100 only. For 
this reason also, Mutsaddi Lal is not liable. 
The appeal fails and is dismisséd with 
costs. 

8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Suit No. 345 of 1937 
May 11, 1937 
AMBER ALI, J. 
ALL-INDIA SUGAR MILLS, Leb. 
—PLsINTIFF 
versus 
Sardar SUNDAR SINGH-—- 
DEFENDANT 

Letters Patent (Cal.), cl. 12—Suit by purchaser for 
specific performance of agreement to sell land out- 
side jurisdiction of High Court—Whether “suit for 
land" —High Court, if can entertain it. 

Asuit bya purchaser for specific performance of 
anagreement to sell land outside the jurisdiction 
of the Oalcutta High Court is “a suit for land” 
within the meaning of cl. 12, Letters Patent (Oal.) 
‘and consequently the Oalcutta High Court has no 
jurisdiction to entertain it, 

[Case-law discussed. | 

Messrs. J. A. Clough and A. K. Bhatta- 
charjee, for the Plaintiff. 

Messrs, P. C. Ghosh and A.C. Mitra, for 
the Defendant, 


Judgmenit.—This is again èl.. 12 of the 
Letters Patent, “suit: for land’, and Mr. 
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Olough in a fighting, or at any rate an am” 
bitious mood, asks me to hold that a suit by 
a purchaser for specific performance of an 
agreement to sell land outside the juriedic- 
tion can be brought in Oalcutta. Obviously 
in view of the authorities in this Court, the 
burden and heat of the day is upon Mr. 
Olough. 

_ Mr. Olough attacked the defendant's posi- 
tion along three lines. Firstof all, he relied 
upon the decisions of the other Courts, 


Madras and Bombay, considered authoritas -° 


tive decisions of the Court of Appeal of 
those two provinces; in particular the case 
in Velliappa Chettiar v. Govind Doss (1), at 
p. 815*, which was a purchaser's suit for 
specific performance, and therefore a deci- 
sion in direct point. There is a similar deci- 
sion of the Bombay Oourt in Hansraj v. Ran- 
chordas (2), at p. 323}, which has been re- 
ferred to and accepted ag good law in the 
more recent case, Hatimbhai Hassanally v. 
Framroz Eduljee Dinshaw (8), at pp. 553 
and 554{, 

Mr. Clough’s second line is a triple 
attack with regard to the authorities of this 
Court. 

He first of all suggests that the older 
authorities which have been acted upon and 
followed without question by this Court 
as decisions disowning jurisdiction to 
entertain purchaser’s or mortgagee’s suits 
for specific performance, properly read and 
considered, are not authorities for the pro- 
position. 
had been accepted as meaning more than 
they really do mean, and that Judges on 
the Original Side have followed them 
without sufficient consideration; in other 
words that there is a kind of judicial cl. 12 
complex or inhibition. 

Secondly, with regard to the Oalcutta 
authorities he suggests that, the Court of 
Appeal has never given its authority to 
the accepted view, and he referred to cer- 
tain expressions in the judgment in Na- 
gendra Nath Chowdhurt v. Eraligool Co. 
Lid. (4), to show that the Court, on appeal, 
has not accepted the more expanded con- 
struction of “suits for land”. 


(1) 58 M 809; 118 Ind. Cas. 73; A I R 1929 Mad. 721; 
te at 190; Ind. Rul, (1929) Mad. 761; 30 L W 


(2) 7 Bom. L R319, 
(3)51 B 516; 104 Ind. Cas, 8; A IR 1827 Bom. 278; 
29 Bom. L R 498 (F B.) 
(4) 49 O 670; 70 Ind. Oas.92; A I R 1922 Oal. 443; 
270W N 65, 
*Page of 52 M—[Ed.] 
Page of 7 Bom, L R—[Ed.] 
Pages of 51 B—[#d] 
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Thirdly, Mr. Clough has pointed to cer- 
tain later decisions of this Court, 
cular that of Page, J. in Goculdas v. Cha- 
ganlal (5), to show that this Court has now 
adopted a principle or method of construc- 
tion of this embarrassing clause based on 
English Law. He has also referred to a 
judgment of my own in Vedabala Devi v. 
Official Trustee of Bengal (6). If this view 
is accepted, Mr, Clough contends that a 
purchaser's suit for specific performance is 
not to be regarded asa suit for land: see 
the reasoning in Velliappa Chettiar v. 
Govinda Doss (1), at p. 815%. 

Mr. Clough’s last line of attack is in- 
dependent of authorities, 4. e. on principle. 
He argues that the relief sought in a suit 
for specific performance is an order in per- 
sonam, an order to execute an agreement. 
It therefore dves not either at all or at any 
Tate ‘directly’ affect the title: that is only 
affected when parses do what they are 
ordered to do, viz. execute a conveyance, 
He therefore contends that whatever may 
be the popular meaning or understanding 
of the word “suit or action ‘for’ land”, ac- 
cording, to legal ideas, a suit for specific 
performance is not one ‘for’ land except in 
an indirect or remote manner. 

Having regard to the view whichI take 
as to my duty in this matter, I do not 
Proposes to deal with any of the cases in 
detail, but I will deal shortly with the 
three contentions or classes of contentions 
which I have isolated, omitting considera- 
> tion of the Madras and Bombay cases. 
` Sreenath Roy v, Cally Doss Ghose (7), was 

asuit on a contract to mortgage land. It 

was relied upon in Land Mortgage Bank v. 

Sudurudeen Ahmad (8), at pp. 364 and 3667, 

which was a vendor's suit for the purchase 

price. 

Mr. Clough’s contention with regard to 
this case, the leading case in Calcutta, is 
that it is not a direct authority. That is 
quite true. The Oourt’s view as to juris- 
diction in a purchaser's suitis only to be 
elicited by inference. That inference, how- 
ever, has been drawn in subsequent decided 
cases, both reported as in Ratanchand 
Dharamchand v. Gobind Lall Dutt (9), and 

- unreported. 

“Mr. Olough has referred to a still older 

en 54 O 655; 104 Ind. Cas. 721; A I R 1927 Oal. 


(6) 62 O 1082; 39 O W N 1154. 
1) 5 0 82 


ia 19 0 358, 
(9) 48 O 882; 66 Ind. Oas, 484; A I R 1922 Cal. 328. 
*Page of 52 M.—|&d.] 

{Pages of 19 O,—[ Bd] 
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case in Ramdhone v. Nobeemoney (10), a 
case which in itself contains no discassion 
with regard to cl. 12. That wasa suit in 
respect of land outside the jurisdiction, and 
the Oourt in fact exercised jurisdiction. On 
the other hand, as pointed out to me, the 
learned Judge in the later case in Land 
Mortgage Bank v. Sudurudeen Ahmad (8), 
did apparently satisfy himself that this 
was a decision in the sense in which Mr. 
Clough now contends. However that is a 
long time ago. f ; 

With regard to Hraligool Company's 
case (4), the Court of Appeal was impressed 
with the argument that the Calcutta 
decisions had construed the Charter too 
widely, and therefore it refused to commit 
itself to an extended meaning. Mi 

Lastly, there are the recent decisions of 
Page, J.in Goculdas v: Chaganlal (5) and 
Provas Chandra v. Ashutosh Mukherji (11), 
and my own in Vedabala Dem v. Official 
Trustee of Bengal (6). Page, J. did adopt 
a method of construction of this clause dif- 
fering from that which had been applied in 
previous decisions of this Court. As pointed 
out in Vedabala Devi v. Official Trustee of 
Bengal (6), at least four methods of construing 
this clause have been adopted. The methods 
which prior to Page, J.'s decisions had found 
favour with this Court were: (a) attempt 
to construe the clause according to its 
natural meaning, (6) an attempt to con- 
strue the clause according to categories of 
suits. With regard to ‘meaning’, that 
started with Sir Richard Garth's decision 
in Delhi & London Bank v. Wordie (12), 
where the learned Judge declined to in- 
vestigate origins of English Law. In con: 
struing the meaning however, the word 
‘substantially’ slipped in, and since that 
time until the judgment of Page, J. the 
test was, is the suit ‘substantially for land’? 
Applying this test the Oalcutta Court has 
consistently held that a mortgagee’s and 
purchaser's suits for specific performance 
fall into the category of suits ‘substantially 
for land’. 

Then came Page, J. In Goculdas v. 
Chaganlal (5), he introduced the method of 
construction by reference to English Law 
as to jurisdiction. Adopting that criterion 
he formulated the rule that those suits were 
suits for land in which, on the issues 
raised, a question of title was ‘directly’ 
involved. 


0) (1865) Bourke, O O 218. 
aD u Con 122"Ind. Oas. 197; A I R 1930 Oal, 258; 
Ind. Rul. (1930) Oal. 197. 
(12) 1 O 249; 25 W R 272. 
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Mr. Olough has pointed out.that the 
decision in Vedabala Devi v. Oficial 
Trustee of Bengal (6, is only of significance 
on the basis that the Court accepted Page, 
J's method of construction In point of 
fact I had not the intention of laying down 
a general proposition that that method was 
only one to be adopted or accepted in this 
Court. My object in that case was to show, 
as I thought, that even accepting the test 
which Page, J. saw fit to adopt, it did not, 
in my Opinion, exclude the trial on originat- 
Ing summonsof questions of construction of 
deeds or wills even though the decision 
might ultimately affect the question of title 
of land. On the other hand Page, J.’s method 
of construction has been adopted by the 
other Courts in India, and to myself it 
does appesr the most logical. 

Lastly with regard to principle. The 
precise relief sought in suits for specific 
performance is an order on the parties to 
execute a contract. That order is an order 
not immediately affecting land. It will 
affect it in due course because the seller 
will be forced to convey by execution 
against his person or his property. 

There is another way—and this point 
was not discussed at the Bar. In England 
certainly, the Court is empowered to make 
an order vesting the property in the pur- 
chaser. Whether that power exists in India 
I have not considered. So that ultimately 
and by no very circuitous process, the Court 
does procure the land for the plaintiff. 
There is tomy mind little doubt that the 
man in the street would regard a pur- 
chaser’s suit for specific performance as a 
suit ‘for’ land, It is to get land, and the 
precise legal machinery by which the 
result is effected is of little interest to him. 
There is nothing incidental about the gete 
ting of the land. That is the main and 
real object of the suit, and that is done, 

The question is whether the popular con- 
struction of the clause should be accepted. 
It is certainly not the English Law as to 
jurisdiction. English Courts enforce specific 
performance in personam, irrespective of 
the situation of land, and therefore if the 
English Law is really the test of the scope 
and effect of cl. 12, then a suit for specific 
performance by either party is not to be 
regarded as a suit for land. 

Speaking for myself, having regard to 
the judgments of Page, J. in Goculdas v. 
Chaganial (5), and Provas Chandra v. 
Ashutosh Mukherji (11), and to the decision 
in Velliappa Chettiar v. Govinda Doss (1), E 
should probably have held English Law 
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to be the key to the construction of this 
cl. 12, and this suit therefore not a suit 
for land. But having regard to the deci- 
sions of this Oourt, and to the manner in 
which they have long been understood, I 
do not think it would be right for me, sit- 
ting on the Original Side, to do so. Such 
a decision would, moreover, be contrary in 
principle to the decisions on the Appellate 
Side, because there are decisions, e. g. 
those relating to mortgage suits, which 
show that this Court on appeal has not been 
prepared to limit the meaning to that which 
would follow from the test in question. 

I hold therefore on the preliminary 
point of jurisdiction that this suit, being 
by a purchaser for specific performance of 
an agreement to sell land outside the 
jurisdiction of this Court fails for want of 
jurisdiction having regard to the terms of 
cl. 12, Letters Patent. 

I have taken no note of the first prayer 
in which the relief asked for is an investi- 
gation of the defendant's title. No argu- 
ment has been based upon that, and I 
therefore disregard it. 

In this particular case I considered that 
this issue of jurisdiction was one which 
should be tried before the main hearing of 
the suit. The suit therefore with regard 
to the issue relating to specific perform- 
ance fails subject to any appeal that may 
be filed. 

D. Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No, 392 of 1937 
July 15, 1937 
Skemp, J. 
Firm RAM SAHAI-CHUNI LAL—PLAINTIFF 
h —APPELLANT 
versus 


MOTI RAM—DEFENDANT—RESPONDENT 

Limitation Act (TX of 1908), Sch. I, Art. 15— 
Instalment bond—Default clause that in default of 
three instalments whole amount could be recovered by 
suit—Default in instalments—Suit brought more than 
three years after default and interest on whole 
amount from date of bond claimed—No waiver 
pleaded—Article applicable—Waiver, if can be in- 
Jerred—Suit brought for whole amount, if can be 
treated as one for instalments. 

The bond for Rs. 1,500 was payable by monthly 
instalments and provided that if the instalments were 
paid regularly, the obligees would remit Rs. 400. 
It also provided that if there was default in three 
consecutive instalments, the obligees would have the 
option to sue for the full sum of Rs. 1,500 together 
with interest after deduction of any instalments 
actually paid. The bond was executed in March 
1932. Nothing was paid and the plaintifis sued in 
November 1935. The plaintifis admitted that seven 
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instalments amounting to Rs, 480 were barred and 
the claim was for Rs, 1,020, balance of principal, 
plus Rs. 530 interest due on the whole sum from 
the original date ofthe bond. The waiver was not 
pleaded or mentioned in the plaint. The plaint- 
iff contended that the clause enabling him to sue in 
default wag inserted for his exclusive advantage and 
that waiver wasto-be inferred from the circum- 
stances. It was also contended that the suit should 
be regarded asa suit for each of the instalments 
still due at a date within three years before the 
date of suit, and the claim for interest should be 
ignored : 

Held, that Art. 75, Limitation Act, applied to the 
suit, waiver could not be inferred, the interest having 
been claimed from date of bond on the whole amount. 

en there was option either to sue for the whole 
or to wait and the plaintiff exercised the option, the 
whole amount became due, and the question of a 
right to recover the instalments only did no longer 
arise. The suit, therefore, having been brought after 
three years from the date of the default was time- 
barred, Jawahir Lal v. Mathura Prasad (2), follow- 
ed, Fazal Ilahi v. Godar Shah (6), Vishwanath v. 
Sadashiva (9), Sukh Lal v. Bhoora (10)and Sarat 
Lakshmi Dassya v. Narendra - Singha (12), relied on, 
Mohan Lal v. Tika Ram (8), held virtually over- 
ruled by Jawahir Lal v. Mathura Prasad (2) and 
Chhajju v. Nanak Bakhsh (7), dissented from. 


S. O. A. from the decree of the District 
Judge, Rawalpindi, dated January 12, 1937. 

Mr. Achhru Ram, for the Appellant. 

Mr. D. R. Sawhney, for the Respondent. 


Judgment.—This second appeal has 
arisen from a suit on an instalment bond 
with a default clause. The bond was for 
Rs. 1,500 payable by montly instalments and 
provided that if the instalments were paid 
regularly, the obligees would remit 
Rs. 400. It also provided that if there was 
default in three consecutive instalments 
the obligees would havethe option to sue, 
for the full sum of Rs. 1,500 together with 
interest after deduction of any instalments 
actually paid. The bond was executed in 
March 1932. Nothing was paid and the 
plaintiffs sued in November 1935. The 
plaintiffs admitted that seven instalments 
amounting to Rs. 480 were barred and the 
claim was for Rs. 1,020, balance of princi- 
pal, plus Rs. 530 interest due on the 
whole sum from the original date of the 
bond. The defendant pleaded that the 
suit was barred by time, as being brought 
more than three years after default. The 
trial Judge held that the suit was within 
time and grarited the plaintiffs a decree 
for Rs. 1,020 but disallowed interest as in 
his view of the case the plaintifis could 
not rely on the default clause. On 
appeal, the learned District Judge held that 
the entire suit was barred by time. He 
accepted the appeal and the plaintifts have 
come in second appeal. 
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I will say at once that I think the learn- 
ed District Judge was right. Mr, Ashhra 
Ram for the appellants relied on the 
Privy Council judgment, Lasa Din v. Gulab 
Kunwar (1), which deals with a mortgage. 
Their Lordships held that a clause em- 
powering the mortgagees in case of default 
to bring the property to sale was inserted 
‘exclusively for the benefit of the mort- 
gagees and that the mortgagor had no 
right to redeem on his owu default because 
the mortgage money did not become due 
within the meaning of Art. 132, Limitation 
Act, until both the mortgagor's right to 
redeem and the mortgagee’s right to en- 
force his security had accrued. Mr. 
Achhru Ram contended that the same prin- 
ciple would apply to a simple money bond, 
and that the clause enabling the plaintiffs 
to sue in default was inserted for their 
exclusive advantage; but as pointed out by 
Sulaiman, C. J. in Jawahir Lal v. Mathura 
Prasad (2), at p. 110*, the present suit 1s 
governed by another Article of the Limi- 
tation Act. Their Lordships were dealing 
with Art. 132. Apparently Art. 75 applies 
here. Certainly it is Art. 75 or Art. 74. 
Sulaiman, O. J. pointed out that: 

“The Limitation Act is in asense a purely arbit- 


rary enactment and that various periods for differ- 
ent suits were amere matter of choice dependent on 
public policy.” f 

Article 74, applicable to simple bonds 
payable by instalments, laid down that 
time should runfrom ‘the expiration of the 
term of payment. Article 75, applicable 
to bonds payable by instalments with a 
default clause, says that time begins to 
gg the default is made unless where the 
payes or obliges waives the benefit of the pro- 
VISIOLD... ase > R 

In the present case waiver was not 
pleaded or mentioned in the plaint. Mr. 
Achhru Ram argued that waiver was 
to be inferred from the circumstances, 
but the District Judge pointed out that 
the plaintiffs sued for interest from the 
date of the bond which was inconsistent 
with any idea of waiver. I do not think 
that any waiver can be inferred. It was laid 
down by a Full Bench of the Chief Oourt 
long ago that in similar circumstances 
forbearance to sue could not be regarded 


7 Luck. 442; 138 Ind. Cas, 779; AI R 1932 

Q 207; 59 I A376; 90 WN 638; Ind, Rul. (1932) 
P O 251; 63 M Ld 187; 36 CWN 1017; 36L W 
246; 550 L J 237; (1932) A LJ 913; 34 Bom. L R 
1600 (PO. 

(2) G A 108; 151 Ind. Cas, 585; AIR 1934 All. 
661; (1934) A L J 1035; 7 R A 169, 

*Pago of 57 A.—[Hd.] 
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as waiver within the meaning of this 
Proviso: Khairuddin v. Atumal (3). This 
has been repeatedly followed. lam there 
fore of opinion that there is no waiver 
and that time began to run when the 
default was made, i. e. on June 14, 1932, 
when the third instalment fell due. The 
suit is, therefore, well out of time. Mr. 
Achhru Ram’s argument was that the suit 
should be regarded asa suit for each of 
the instalments still due ata date within 
three years before the date of suit, and as 

_for the claim for interest that was, he 
admitted, a claim which should not be 
sustained and should be ignored. He 
referred to various rulings, i.e. Wasu Ram 
v. Mohamad Bakhsh (4), which, however, is 
distinguishable and 1 understood was ulti- 
mately given up. The bond in that case 
provided that in case of default being made 
in the payment of two instalments, the 
whole amount would become due only 
if a demand for such amount were made. 
The intention of the parties was ‘that 
unless and until the plaintif made a 
demand, the whole of the money should 
not be payable from the defendant to him. 
This clearly distinguishes the case. He 
also referred to Godar Shah v. Fazal Ilahi 
(5), which was modified on appeal in Fazal 
Ilahi v. Godar Shah (6). I must obviously 
follow the Letters Patent judgment. The 
bond provided that if the executant did 
not pay three instalments, the creditor 
would be entitled to realise the amount 
of these instalments and interest thereon or 
to realise the entire balance by means 
of a suit. The plaintiffs stated that the 
defendant had not’ paid any instalments, 
27 instalments were barred by limitation. 
They sued forthe balance together with 
interest. The Bench held that there was 
no question of waiver: 

“The bond gave the creditor option to demand 
payment of three instalments if default was made 
together with interest thereon from time to time. It 
also gave the creditor the option to bring a suit for 
the whole amount due under the bond if the creditor 
chose to exercise his right to callin the whole amount 
.... It was open tothe creditor to sue at any time 


for all those instalments which had become payable 
within three years of the institution of the suit.” 


In my judgment, this case was decided 
on & special clause which differs materially 
from the present clause. Mr, Achhru Ram 


(3) MEPR 1863 (F B). 
(4) A 30 Lah 124; 121 Ind. Oas, 80: 
R d: tnd: Kul (1980) Lah- 176, > ste 
6 Lah. 570; 164 Ind, ; 
R 357; 9 R L 80. nd. Cas. 59; 38P L 


(6) ALR 1937 Lah. 1; 169 Ind. Cas, 929: 
ie Ind. Oas. 929; 39P L R 


FIRM RAM BAHAT-OHUNI Lab v. Mott Ram (LAH) 


176 10 


also relied on Chhajju v. Nanak Bakhsh (7); 
which is quite short and relies only on 
Wasu Ram v. Mohammad Bakhsh (4,, already 
cited. With all due respect I think this 
case—a Single Bench judgment—was erro- 
neously decided. He also relies on Mohan 
Lal v. Tiko Rum (8) which is also in his 
favour but which was virtually overruled 
in Jawahar Lal v. Mathura Prasad (2): 
see p. 121, and was disapproved of bya Full 
Bench of the Nagpur Judicial Commis- 
sioner’s Court in Vishwanath v. Sadashiva 
(9). I agree with the majority of the Judges 
in Jawahar Lal v. Mathura Prasad (2), for 
the reasons given therein. The learned 
Chief Justice said : 

“When there is option either to sue for the 
whole or to wait and the creditor exercises the option, 
the whole amount becomes due, and the question of 
a right to recover the instalments only does no 
longer arise.” 

King, J. said at page 1444: 

“The suggested interpretation of Art. 75 involves 
the view that although the instalment bond contains 
a default clause which entitled the creditor to sue 
forthe whole amcunt as soon as the default was 
made, nevertheless it is open to the oreditor to 
ignore the default clause and to treat the bond as if 
it were a simple instalment bond governed by 
Art.74, With alldue respect Iam unable to accept 
the suggestion, as it seems to me that it conflicts 
with the provisions of Art. 75." 

Again King, J. said at page 142*; 

“The only option given is to sue for the whole sum 
either within the stipulated period or after it.... 
This practically amounts to nooption at all, I think 
it only amounts to this that the creditor was to 
be entitled to sue for the whole sum even with- 
in the stipulated period as soon as default was 
made in the payment of two successive monthly ‘in- 
stalments.” 

These passages were quoted in Sukh Lal 
v. Bhoora (10), a Division Bench ruling of 
the same Court. To the same effect are 
the Nagpur Full Bench rulings already cited 
and two Division Bench judgments of the 
Calcutta High Court, namely, Basanta 
Kumar Singha v, Nabin Chandra (11), and 
Sarat Lakshmi Dassya v. Narendra Singha 
(12). In my opinion not only was waiver 
not pleaded but the claim to interest from 
the date of the bond is inconsistent with 
any idea of waiver. The suit is governed 


(7) A I R1933 Lah. 849; 149 Ind. Cas, 861; 6 R L 
753 


(8) 41 A 104; 47 Ind. Cas. 926; A I R1918 All. 55; 
16 ALJ 929. 

(9) A I R 1932 Nag. 1; 135 Ind. Cas. 414; 28 N L 
R 44; Ind. Rul (1932) Nag. 14; 14 N L J l4). : 
(10) 57 A 561; 153 Ind, Cas. 205; A IR 1934 All, 
1039; (1934) A L J 1056; 7 R A 465. 
(11) A I R1926 Cal. 789; 96 Ind. Cas. 594; 53 O 
7 F 


277, 

(12) AIR 1929 Cal. 292; 121 Ind, Oas. 565; 33 C W 
N 250; Ind. Rul. (1930) Oal. 149, 

*Page of 57 A-—[£d.] 
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by Art. 75 and this second appeal must be 
dismissed with costs. 
s. Appeal dismissed. 


. MADRAS HIGH COURT 
Civil Appeals Nos. 304 and 305 of 1934 
August 4, 1937 
PANDRANG Row AND VENKATARAMANA 
Rao, JJ. 
E. SU. NA. SHEIKH DAVOOD 
ROWTHER AND OTAERS— APPELLANTS 
: versus 
N. R. M. N. RAMANATHAN OCHETTIAR 
AND OTAERS—RESPONDENTS. 

Pardanashin lady—Hzecution of deed — Enforce- 
ment of—Not only its execution by her but also that 
it was explained and understood by her and that it 
was executed with free and independent will must be 
proved—Evidence Act (I of 1872), s. 70—‘Hzecution’, 
meaning of — Attestation means due attestation— 
Question of attestation put in issue—Person wanting 
to prove document must prove that it hag been duly 
attested before relying ons. 70—Admission made for 
purpose of dispensing with proof at trial and evi- 
dentiary admission— Distinction between. 

If a person seeks to enforce a deed executed by 
a pardanashin lady, it is incumbent upon him not 
only to prove that the bond was executed by her but 
also that it was explained to her and she perfectly 
understood its contents and that she executed the 
document of her own freeand independent will. [p. 
310, col. L.] 

The execution contemplated by s. 70 is not a mere 
signing of the document, but a due execution or exe- 
cution in accordance with what the law requires for 
a particular document. Whats. 70 saysis that there 
must be an admission of a party to the attested docu- 
ment. ‘Attested' in that section means duly attested, 
So, if a question of attestation is putin issue, it is 
incumbent upon the person who wants to prove the 
document to prove that the document has been duly 
attested before 5.70 can be relied on. Hira Bibi 
v. Ram Hari Lall(), Arjun Chandra v. Kailas 
Chandra (2) and Benoy Chandra v, Dhirendra (3), 
relied on. Thayammal v. Muthur Kumaraswami 
Chettiar (4), not followed. 

The admission contemplated under s. 70 is an 
admission made for the purpose of or having refer- 
ence tothe suit made either in the pleadings or during 
the course of the trial. From the scheme of the 
Evidence Act, it is clear that the Legislature con- 
templates a distinction between admissions made for 
the purpose of dispensing with proof at the trial and 
evidentiary admissions. The scope and purpose of 
the two classes of admissions are distinct, The one 
relates to relevancy and the other relates solely to 
proof at thetrial. Whyman v. Garth (5), Abdul Karim 
v. Salimun (6) and Raj Mangal Misir v, Mathura 
Dubain (7), relied on. Nageshwar Prasad v. Bachu 
Singh (8)and Aung Rhi v. Ma Aung Krwa Pru (9), 
dissented from, 

C. A. against the decree of the District 
Court, Trichinopoly, in O. S. No. 2 of 1932. 

Mr. S. Ramaswamy Aiyar, for the Ap- 


pellants. 

Mr. M. S. Vaidyanatha Iyer, for the Res- 
pondents. 

Venkataramana Rao, J.—These two 
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appeals arise out of a suit to enforce a 
security bond dated August 3, 1924 al- 
leged to have been executed by defend- 
ants Nos. 1 to 5 The learned District 
Judge of Trichinopoly passed a decree for 
the amount claimed against all the defend- 
ants. Defendant No. 2 has not preferred an 
appeal and the decree against him has be- 
come final. Defendant No. 1 and defend- 
ants Nos. 3 to 5 have preferred appeals; 
Appeal No. 304-34 is by defendants Nos. 3 
to 5 and -Appeal No. 305-34 is by de- 
{fendant No.1. Defendants Nos. 1 to 4 are 
brothers and defendant No. 5 is their sister. 
The case of the plaintiff is that a security 
bond was taken by him for tke purpose 
of securing advances made by him to de- 
fendant No. 1 for carrying on business 
wherein all the defendants were interested, 
and that all the defendants agretd to hypo- 
thecate the immovable properties specified 
in the schedule to the security bond ag 
security for the said advances. Various de- 
fences are raised by the defendants. Defend- 
ant No. 1 admitted the execution of the 
bond, but stated that he had made two pay- 
ments of Rs, 10,000 and Rs. 5,000 and en- 
dorsed the same on the last but one sheet 
of the bond and tke plaintiff remitted the 
balance and there was, therefore, a discharge 
of the ‘suit bond, that the plaintiff had 
torn away that sheet, substituted an- 
other for it and sued upon it, and theres 
fore the bond sued on was not duly exe- 
cuted and not validly attested and not 
enforceable against him, Defendants Nos. 3 
and 4 stated that when they signed the 
bond purporting to be dated August 8, 
1924, there were no alterations or erasions 
and there were no attesting witnesses to 
the bond and therefore it was not a validly 
attested dccument. Defendant No. 5 denied 
execution of the bond and stated that she 
knew nothing about it, Save in regard to 
defendant No. 5, there was no specific issue 
as to the execution of the bond and there 
was a general issue raised iu the case, 


Issue No. 4: 

“Is the suit document invalid in part or in whole 
for all or any of the reasons mentioned in the 
defendants’ written statement?” 


At an early stage of the case an appli- 
caticn was made for raising a specitic issue, 
“(1) whether the security bond was duly 
attested as required by law”, but the appli- 
cation was not granted on the ground that 
Issue No. 4 would cover it. It may be noticed 
that no attesting witness has been called 
to prove the document, but nevertheless 
the learned District Judge held that the 
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bond was duly executed by all the defend- 
ants and the bond is not invalid for all 
or any of the reasons mentioned in the writ- 
ten statements. It is contended on be- 
half of defendants Nos. 3 to 5 that the docu: 
ment has not been validly proved accord- 
ing to law and no decree can be passed 
against them; at any rate,so far as defend- 
ant No. 5 is concerned, the validity of the 
bond has not been established. The case 
of defendant No. 5 can be easily disposed 
of. It is admitted that she is pardanashin 
lady. Itis settled by more than one deci- 
sion of the Judicial Committee that if a 
person seeks to enforce a deed executed by 
a pardanashin lady, it is incumbent upon 
him not only to prove that the bond was 
executed by her but also that it was ex- 
plained to her andshe perfectly understood 
its contents and that she executed the 
document of her own free and independent 
will. The only evidence relating to the 
validity of the document is the evidence of 
the plaintiff himself who says that when 
it was agreed that the bond should be 
executed by all, he went to defendant No. 5 
who told him that she will execute the 
bond. Beyond this there is not a scintilla 
of evidence to show that the bond which 
is sought to be enforced was the original 
bond to which she affixed her signature, 
and that the bond which is alleged to have 
been executed by her was explained to her 
and she understood the contents of it. So 
far as the evidence of the plaintiff is con- 
cerned, we think the evidence is such that 
we cannot act on it; and very rightly the 
learned District Judge would not base his 
conclusion in regard to the execution of 
the document on his evidence. In our 
opinion the plaintiff has failed to discharge 
the onus which is incumbent on him to 
establish the validity of the document 
against her. We therefore must hold that 
the bond has not been established to be 
valid sofar as she is concerned. We ac- 
cordingly allow the appeal with costs so 
far as defendant No. 5 is concerned. 

So far as defendants Nos. 3 and 4 are 
concerned, it is contended on behalf of the 
plaintiff that he is relieved of the obli- 
gation of calling any attesting witnesses 
to prove the document by reason of two 
facts, namely, (1) an alleged admission of 
execution in the written statement, and 
(2) the admission of the execution -of the 
bond in the power-of-attorney which was 
executed by them in favour of defendant 
No. 1 for the purpose of registering the 
bond. Taking the first point, on a perusal 
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of the written statement it will be seen that 
what defendants Nos. 3 and 4 stated is this: 
they say that they signed the document, 
but at the date when they signed it there 
were neither alterations nor the signatures 
of attesting witnesses; therefore the docu: 
ment now sued on was not the document 
which they executed and it was nota duly 
attested document. In our opinion, in 
substance, the plea is a denial of execution 
and not an admission of execution. Re- 
liance is placed on; s. 70, Evidence Act. 
Section 70 runs thus: i 

“The admission of a party to an attested docu- 
ment of its execution by himself shall be sufficient 


proof of its execution as against him, though it be 
a document required by law to be attested.” 

The execution contemplated by s. 70 is 
not a mere signing of the document, buta 
due execution or execution in accordance 
with what the law requires for a particular 
document. Section 59, Transfer of Property 
Act says: 

“Where the principal money secured is one 
hundred rupees or upwards, a mortgage other 
than a mortgage by deposit of title deeds can be 
effected only by a registered instrument signed 


by the mortgagor and attested by at least two 
Witnesses.” 


For a mortgage of the description con- 
templated by s. 59—and the suit security 
bond comes under the description—there 
cannot be a due execution unless there has 
been a signing by the mortgagor in the 
presence of two witnesses contemplated by 
the said section, and the execution can 
never be said to be complete unless the deed 
is duly attested by two witnesses. What s. 70 
saysis thatthere must be an admission of 
a party to the attested document. ‘Attested’ 
in that section means duly attested. So 
if a question of attestation is put in issue, 
it is incumbent upon the plaintiff to 
prove that the document has been duly 
attested before s. 70 can be relied on. 
It is clear from the pronouncement of the 
Judicial Committee in Hira Bibi v. Ram 
Hari Lall (1), that where the attestation is 
disputed, the plaintif is not relieved of the 
obligation of calling an attesting witness 
under s. 68, Evidence Act. Under s. 68, 
in the case ‘of a document which is required 
by law to be attested, unless an attesting 
witness is called, it shall not be received 
as evidence. Therefore, he must call an 
attesting witness. It may be that on the 
strength of the evidence given by him he 


(1) 5 Pat. 58; 89 Ind. Oas, 659; AI R 1925 PO 203; 
52 Í A362; 20 W N 641; 6P LT 575; 23A L J 815: 
49 M L J240; 42 O L J 148; 27 Bom. L R 1144; 221 
W 373; 3 Pat. L R 296; 30 O W N 364; (1925) MW N 
728 (P ©). 
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may invoke the aidofs. 70. We find that 
the view which we have taken was adopted 
ln two decisions of the Calcutta High 
Court, one in Arjun Chandra v. Kailas 
Chandra (2), which has been followed by 
another Division Bench of which Sir Asutosh 
Mookerjee was a member, in Benoy Chandra 
v. Dhirendra (3). The observations of a 
Division Bench of this High Courtin Tha- 
yammal v. Muthukumuraswami (4), indicat- 
ing a contrary view have been relied on. 
But we find on a reference te the case that 
there is no discussion of the question and 
no reasons are given. We, therefore, are 
not inclined to follow this decision in pre- 
ference to the aforesaid decisions of the 
Calcutta High Court with which we agree. 
_ The next point relates to the admission 
in the power-of-attorney. It is an admis- 
sion antecedent to the suit. In our opinion, 
the admission contemplated under s. 70, is 
an admission made for the purpose of or 
having reference to the suit made either 
in the pleadings or during the course of 
the trial. From the scheme of the Evi- 
dence Act, itis clear that the Legislature 
contemplates a distinction between admis- 
sions made for the purpose of dispensing 
with proof at the trial and evidentiary 
admissions. The scope and purpose of the 
two classes of admissions are distinct. The 
one relates to relevancy and the other re- 
lates solely to proof at the trial. Sec- 
tions 68 to 71, are based upon the English 
rules of evidence. According to the strict 
English rule in the case of documents re- 


quired by law to be attested, itis incum- 


bent upon the plaintiff to call the attesting 
witness even though execution is admitted 
by the party tothe deed. Later, the rigour 
of thisrule has been relaxed in certain 
cases, one of such cases being in the case 
of admissions made for the purpose of a 
case. The necessity for calling the attesting 
witnesses and the reasons for the exception 
have been very clearly stated in Whyman 
v. Grath (5), at p. 807* by Pollock, O. B. in 
the following terms : 

“The attesting witness must be called to prove 
the execution of a deed, for this reason that by 
an imperative rule of law the parties are supposed 
to have agreed inter se that the deed shall not be 


(2) 360 LJ 373; 70 Ind. Oas. 532; 3 Oal. 
esr OW ak D as, 532; A I R1923 Cal 
ae 38 O L J 114; 74 Ind, Oas. 178; A IR 1924 Cal. 


(4) 57 M L J 588; 121 Ind. Cas 858; AIR 1829 


Mad. 881; 53 M 119; 3 5 
Mad, 266, 30 L W 677; ‘Ind. Rul, (1930) 


ae (1853) 8 Ex. 803; 22 L J Ex. 316; 91 R R 
*Page of (1853) 8 Ex—[Ha)] 
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given in evidence without his being called to depose 
fo the circumstances attending its execution. If, 
therefore, the attesting witness is not called, the 
deed cannot be read, because this agreement cannot 
be broken but any agreement may be waived by 
the parties to it. If then inthe course of the pro- 
ceedings in the cansethe party to the deed admits 
the execution, or if by his pleadings he does not re- 
quire the execution to be proved, he may be very 
reasonably said to have waived the agreement, and 
the other party, accepting the waiver, does not call the 
attesting witness,” 

Thus, as stated by Phipson in his book on 
Evidence : 

“The reason is not that proof by the attesting 
witness is the best evidence, but that he is the 
witness appointed or agreed upon by the parties 
to speak to the circumstances of its execution, and 
agreement which maybe waived for the purposes of 
dispensing with proof at the trial.” 

The agreement is, therefore, with refer- 
ence to a contemplated litigation and waiver 
of such an agreement can only arise afte: 
the suitis filed. Itis thus clear that the 
English rule is that the admission must be 
for the purpose of and with reference to 
a cause, and we do not think thatit was 
the intention of the author of the Evidence 
Act to depart from the English rule; there 
is also clear indication that he did not want 
to depart from it. Sir James Fitzjames 
Stephen, who, it is well-known, drafted the 
Evidence Act, prepared the Digest of the 
Law of Evidence some years later and in 
his introduction to it he stated that he 
framed the Digest on the Evidence Act, 
and in Art. 66 of his book he clearly states 
that the attesting witness can be dispensed 
with only in cases where the admission has 
been made for the purpose of or having 
reference to the cause. In Abdul Karim v. 
Salimun (6), this. view had been taken and 
the same interpretation was adopted by a 
Bench of the Allahabad High Court in Raj 
Mangal Missir v. Mathura Dubain (7). Two 
decisions which havetaken a contrary view 
have been brought to our notice, one Nagesh- 
war Prasad v. Bachu Singh (8) and another 
Aung Rhiv.Ma Aung Krwa Pru (9). On 
a reference to those cases we find that they 
state that there is nothing in s. 70, Evi- 
dence Act, to limit the admissions only to 
admissions for the purpose of the case; 
but there isno discussion of the question 
at all. 

In the circumstances, we decline with 
respect to follow the said decisions, and 
we hold that an admission within s, 70, 

(6) 27 © 190. 

(7) 38 A 1; 30 Ind. Oas. 578; A I R1915 All. 383; 
13 ALJ881. 

19 4PLJ 511; 53 Ind, Cas. 79; AI R1919 Pat, 


wo 1 R 557; 77 Ind. Cas, 362; A I R 1924 Rang. 
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must be an admission made for the purpose 
of or having reference to the cause either in 
the pleadings or during the course of the 
trial. On this interpretation, the admission 
of execution in the power-of-attorney can- 
not be availedof for the purpose of dis- 
pensing with the citation ofthe attesting 
witness. In the view we have taken, the 
document must be held not to have been 
validly received in evidence as against de- 
fendants Nos. 3 and 4. The question is, 
what is the reliefwe should grant having 
regard to the circumstances of this case ? 
Should we dismiss this suit or give the 
plaintiff an opportunity of examining wit- 
nesses forthe purpose of proving that the 
document has been validly attested? As 
already indicated by us, except the general 
issue, so specific issue has been raised in 
the case. It would have been better if the 
learned Subordinate Judge before whom 
the application was made had raised the 
issue. Probably if the Subordinate Judge 
had himeelf tried the case he would have 
had this fact in view, but as the trial was 


before another Judge, the importance of. 


this aspect of the matter has not been 
sufficiently kept in view. And we also think 
that the observations of the Division Bench 
of this High Court in Thayammal v. Muthu- 
kumaraswami Chettiar (4),may have induc- 
ed the plaintiff's Counsel to adopt the atti- 
tude that he has taken of not calling the 
attesting witness. In the interests of justice, 
we think, having regard to the amount 
of the claim, we should give the plaintiff 
an opportunity of adducing further evi- 
dence in regard to this matter. We, there- 
fore, frame the following issue : 

“Whether the security bond dated August 
3,1924, has been duly executed by defend- 
ants Nos.3 and 4 and validly attested as 
required by law”. 

We give both parties an opportunity to 
adduce evidence in regard to this issue. 
The learned District Judge is hereby 
required to submit his finding within two 
months from the date of receipt of this 
order and the parties will have 10 days 
for filing the objections after receipt of the 
finding. We allow 1/3rd of the costs of this 
appeal and 1-5th of the costs in the lower 
Court so far as defendant No. 5 is concern- 
ed. We allow 2/3rds of the costs of appeal to 
defendants Nos. 3 and 4 and the costs in 
the Court below will be dealt with later. 

The other appeal (Nos. 3/50, 305/34) is 
by defendant No.1. The only substantial 
plea is one of discharge. The lower Court 
has disbelieved his evidence and found that 


; BHAGWAN DAS v. AMARDAS (PESH). 
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he has not made out the case set up by 
him. The plaintiff is a respeciable man 
and carries on a very large business in seve- 
ral places. He has produced his account 
books, the accuracy of which has not been 
impeached and no entries of payments are 
found therein. The learned Judge has acted. 
on these account books and believed the 
testimony of the plaintiff and his witnessés. 


‘On the other hand defendant No. 1 has’ 


chosen to produce only the ledger and has 
failed to produce the. day-book ; and the 
explanation given by him is that the day- 
book is missing. The lower Court has 
rightly disbelieved his testimony and declin- 
ed toact on it. The learned Counsel for 
defendant No. 1 has not been able seriously 
to challenge the finding of the learned 
District Judge.. We, therefore, accept the 
finding ofthe learned District Judge and 
dismiss the appeal with costs. 
N.B. Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S OOURT 
Civil Revision Petition No. 18 of 1938 
May 19, 1938 
ALMOND, J.C. 
BHAGWAN DAS-GANGARA M— 
PLAINTIFS——PETITIONER 
versus 
AMARDAS SHAMDAS AND ANOTAER— 
DEFENDANTS-—-RESPONDENTS |. 

Stamp Act (TI of 1899), s. 36-Applicability— 
Original lost and copy admitted as secondary evi- 
dence—Appellate Court, if can consider whether - 
secondary evidence has been properly admitted, 

Where the original has been lost and the trial Court 
admits its copy as secondary evidence, in appeal 
the Appellate Gourt is entitled to consider whether 
the secondary evidence has or has not been proper- 
ly admitted. Section 36,Stamp Act, applies only in 
case of original document and there is no question 
of its application to this case. 

[Case-law referred to. . 

O. R. P. from the judgment and decree 
of the Senior Sub-Judge, Peshawar, dated 
October 16, 1937. < 

Mr. Diwan Chand, for the Petitioner. 

Lala Wazir Chand and Qazi Abdul 
Wahab, for Respondent No. 1. 


Order.—In this case the plaintiff Bhag- 
wan Das sued the defendant Amardas for 
Rs. 500 on the basis of a pro-note. Lala 
Gangaram, defendant No, 2, was added as a 
pro forma defendant. The trial Court 
decreed the plaintiff's suit. An appeal was 
preferred in the Court of the Senior Sub- 
Judge where two points were taken by the 
defendant. Both these points were decided, 
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the first one against the appellant and the 
second in favour of the appellant. Asa 
result of the decision on the second point, 
the plaintiff's suit was dismissed with costs 
throughout. The second point was decided in 
favour of the appellant on an interpreta- 
tion of ss. 35 and 36, Stamp Act. It may 
be noted that the original of the pro-note 
was not produced in Oourt because the 
plaintiff alleged that it had been lost. 
Secondary evidence of the contents of the 
pro-note wae admitted and one of the pieces 
_ of this secondary evidence was a copy from 
the Notary Public to whom the note had 
been presented for attestation. A copy of 
the document existing in his office was 
placed on the file by the defendant show- 
ing that the pro-note was stamped with 
one anna postage stamp, and it is not 
denied before me that the original pro-note 
was so stamped. The learned Appellate 
Judge held that s. 36 did not apply to the 
documents referred to in Proviso (a) tos. 35, 
which could not be admitted in evidence 
even on the payment of a penalty, and in 
this connection he also referred to s. 61, 
Stamp Act. 

Ido not think that the reasoning of the 
learned Senior Sub-Judge was correct on 
this point and learned Counsel for the peti- 
tioner before me has cited a large number 
of rulings in which it has been laid down 
that when a pro-note has been admitted in 
evidence by the trial Court, its admission 
cannot be questioned under s. 36 of the 
_ Act. Virtually all those rulings, however, 
refer to the case in which the document in 
original was admitted in evidence. He has 
only referred me to one case in which the 
_ document was not produced in original. 
That is a judgment of the Rangoon High 
Court reported in Mg. Po Htoo v. Ma Ma 
Gyi, 101 Ind. Cas. 198 (1). Learned Counsel 
‘for the respondent has also quoted a large 
number of rulings befcre me but those which 
appear to me to be relevant to the facts of 
the present case are Raja of Bobbili v. 
China Sitaramaswami Garu (2) a judgment 
` of their Lordships of the Privy Council, 
Kopasan v. Shamu (3), Kallu v. Halki (4) 
and Hiralal Ram Narayan v. Shankar 
Hirachand, 62 Ind. Oas. 637 (5) a judgment 
of the High Court of Bombay. In Raja 


(1) 101 Ind. Oas. 198; A I R 1927 Rang, 109;4 R 

3. 

2 23 M 49; 26 I A 262; 7 Sar. 597,4 O WN 117 
P 


). 

(3) 7 M 440. ; 

(4) 18 A 295; A W N 1895, 68, 

(5) 62 Ind. Oas. 637; ATR 1921 Bom. 401;45 B 
1170; 23 Bom. L R 506, 
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of Bobbili v. China Sitaramaswami Garu 
(2) their Lordships of the Privy Council 
laid down that s. 34 of the Act of 1879, 
which corresponds to ss. 39 and 36 of the 
present Act, applied only in the case of 
original documents and that it had no ap- 
plication whatever to copies of documents. 
The judgment of the Rangoon High Court 
to which I have referred above made re- 
ference to this judgment of the Privy 
Council but held that the principles were 
not applicable where the trial Court had 
admitted in evidence secondary evidence of 
a document which itself was not admissible 
in evidence for want of a stamp. They 
remarked as follows: 

“Our view is that s. 35 of the present Act read 
with the provisions of the Evidence Act excludes 
both the original instrument itself and secondary 
evidence or its contents. Similarly under s. 88 when 
either the original instrument itself or secondary 
evidence of its contents has in fact been admitted, 
that admission may not be called in question in 


the same suit on the ground that the instrument 
was not duly stamped.” 


It does not appear to me that those 
remarks correctly interpret the intention 
of their Lordships of the Privy Council, 
for it is virtually applying s. 36 to cases 
where the original document has not been 
produced, and their Lordships of the 
Privy Couneil specifically stated that s. 34 
of the old Act, which corresponds in part 
tos. 36 of the present Act, applied only in 
the case of original documents. I do not 
think, therefore, that there was any ques- 
tion of the application of s. 3f in the pre- 
sent case and that the lower Appellate 
Court was entitled to consider on appeal 
whether secondary evidence had or had 
not been properly admitted. All the rul- 
ings which have been cited before me 
directly bearing on this point are in view 
of the proposition that where the original 
document is itself not admissible through 
being understamped, secondary evidence of 
its contents cannot be given. The rulings 
to which I refer are Kopasan v. Shamu 
(3), Kallu v. Halki (4) and the Bombay 
ease reported in Hiralal Ram Narayan v. 
Shankar Hirachand, 62 Ind. Cas. 637 (5), 
I am of opinion, therefore, that the decree 
of the Appellate Court is correct but for 
reasons other than those which have been 
given by the Appellate Court. I therefore 
dismiss this application with costs. 

D. Application dismissed. 
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LAHORE HIGH COURT 
Civil Miscellaneous No. 391 of 1936 
October 28, 1936 
Tex CHAND AND Skemp, JJ. 
BANARSI DASS & SONS— 
PETITIONERS 
versus 


DELHI IRON SYNDICATE AND 
ANOTAER— RESPONDENTS 

Civil Procedure Code (Act V of 1968), s. 100— Suit 
to recover Rs. 34,000—Trial Court giving decree for 
Rs. 11,950—Appeal to High Court by both parties~ 
Plaintiff's appeal dismissed while defendant's ac- 
cepted partly~Amount of decree reduced to 
Rs. 6,080—Leave to appeal to Privy Counctl—No 
question of law involved—No appeal held lay as of 
right under s. 110—Appeal and cross-appeal held 
could not be considered together even if decree was 
composite—Leave held could not be granted. 

A suit which was instituted by the plaintiff 
against the defendants for recovery of Rs, 34,000 as 
damages for non-performance of three contracts, 
The trial Judge passed a decree in favour of the 
plaintiff for Rs. 11,950. From this decreeboth par- 
ties appealed to High Court. The two appeals were 
heard together, The plaintiff's appeal was dismiss- 
ed, while that of the defendant was accepted in 
part, the amount decreed by the trial Oourt,7. e, 
Rs, 11,950 being reduced to Rs. 6,068-12-0. Plaintiff 
applied for leave to appeal to the Frivy Council. 
The questions raised in the memorandum of the 
proposed appeal were all questions of fact: 

Held, that no appeal lay under s. 110, Civil Pro- 
eedure Code, as of right and hence no leave could 
be granted. The appeal and the cross-appeal could 
not be considered together for the purposes of s.110 
and the fact that a composite decree was prepared 
in both the appeals made no difference. Benares 
Bank, Ltd., Agra v. Rajnath Kunzru (1), Chiranji 
Lal v. Behari Lal (2) and Asa Ram v Kishen Chand 
(3), relied on, Jamuna Prasad Singh v. Jagannath 
Prasad (4), distinguished. 

O. Mis. application for leave to appeal to 
His Majesty ia Council against the decree 
of Tek Chand and Dalip Singh, JJ., dated 
April 9, 1936. 


Mr. Shamsher Bahadur, for the Peti- 
tioners, 

Mr. Bishan Narain, for the Respon- 
dents, 


Tek Chand, J.—This is an application 
under ss. 109 and 110 and O. XLYV,r. 3, 
Civil Precedare Code, for leave to appeal to 
His Majesty in Council from the decrees of 
this Court in Civil Appeal No. 898 of 1935, 
and Civil Appeal No. 985 of 1935. Both 
these appeals arose from a suit which was 
instituted by the plaintiff against the de- 
fendants for recovery of Ks. 34,000 as 
damages for non performance of three con- 
tracts. The trial Judge passed a decree in 
favour of the plaintiff for Rs. 11,950. From 
this decree both parties appealed to this 
Court. Civil Appeal No. 985 of 1935 was 
by the plaintiff in which he prayed that the 
decretal amount be raised from Rs 11,950 
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to Rs. 34,000. Civil Appeal No. 898 of 1935 
was by defendant No. 1, the Delhi Iron 
Syndicate which prayed for the dismissal 
ofthe suit. The two appeals were heard 
together by a Division. Bench of this Court, 
The plaintiff's appeal was dismissed, while, 
that of the defendant was accepted in part, 
the amount decreed by the trial Court, t. e. 
Rs. 11,950 being reduced to Rs. 6,063-12-0, 
The questions raised in the memorandum 
of the proposed appeal are all questions of 
fact. Admittedly no question of law arises 
on the findings recorded by this Court. On 
behalf of the respondent it is urged that no 
appeal lies as ofright under s. 110, Civil 
Procedure Code and in support of this con- 
tention reliance is placed on Benares Bank, 
Ltd., Agra v. Rajnath Kunzru (1), Chiranji 
Lal v. Behari Lal, 48 Ind. Cas. 124 (2) 
and Asa Ram v. Kishen Chand (3). In our 
opinion this contenticn is well-founded and 
must prevail. 


As already pointed out, both parties had 
filed cross-appeals in this Court. The 
amount of the subject-matter of the plaint- 
iff’s appeal was Ks. 22,050; that appeal was 
dismissed. The decree in that appeal 
therefore was cne affirming the decision 
of the trial Court and it is clear that from 
the decree of this Court in that appeal, 
no appeal lies on facts to His Majesty in 
Council. In the defendant’s cross-appeal 
the amount involved was Rs. 11,950 and 
the appeal was successful in part, viz. 
to the extent of (Rs. 11,950—6,068)= 
Rs. 5,882 only. ‘fhe plaintiff, in the pro- 
posed appeal to His Majesty in Oouncil, 
seeks to have this decision reversed; the 
subject-matter of the appeal in so far as it 
attacks the decree in Civil Appeal No. 898° | 
of 1935, is therefore far below Rs. 10,000. 
Counsel for the petitioner contends that 
the appeal and the cross-appeal must be 
considered together for the purposes of 
s. 110, Civil Procedure Code. But in view 
of the clear wording of s. 110, and for the 
reasons given by the Full Bench of the 
Allahabad High Court in Benares Bank, 
Ltd., Agra v Rajnath Kunzru (|) we are 
unable to accept this argument. Nor does 
the fact that a composite decree was pre- 
pared in both appeals make any difference, 
as pointed out in Asa Ram v. Kishen Chand 
(3). The petitioner's Counsel relied upon 


(1) 57 A 873; 155 Ind. Oas. 487; A I R1935 Al, 
374; (1935) A LJ 352; 1935 AL R 394; 7 RA 931, 
(2) 48 Ind. Cas. 124; AI R1918 All. 245; 16 AL J’ 


(8) 11 Lah, 465; 123 Ind. Cas. 523; A I R 1930 Lah. 
554; 31 P L R 236; Ind, Rul. (1930) Leh, 443, 
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Jamuna Prasad Singh v. Jagarnath Pra- 
sad (4) but the facts of that case are dis- 
tinguishable, ns there the amount by which 
the decree of the trial Court was varied in 
one of the appeals was over Rs. 10,000. 
Further, the view taken in Asa Ram v. 
Kishen Chand (3) has long been held in 
this Court and we do not see any reason to 
dissent from it. In our opinion the petitioner 
is not entitled to a certificate under ss. 109 
and 110, Civil Procednre Code, and we 
dismiss the application with costs. j 
8. Application dismissed. 


(4) 9 Pat. 558; 117 Ind. Ogs 193; ATI R 1929 Pat, 
561; 11 P LT 727; Ind. Rul, (1929) Pat, 401. 


NAGPUR HIGH COURT 
First Civil Appeal No. 133 of 1934 
July 26, 1937 
Bosh AND PURANIK, JJ. 

DALCHAND AND OTHERS— PLAINTIFFS 

—APPELLANTS 
versus 
HASANBI AND OTHERS-—DEFENDANTS — 


RESPONDENTS 

Deed—Contents—Proof of—Certified copy—Proof 
of execution—Eaecution, tf canbe proved by mere 
signature—Burden of proof —Shifting of— Person 
having right to convey, conveying property — Deed 
reciting passing of constderation—Persons claiming 
through transferor must prove that property belonged 
to ee and that no consideration passed, which they 
allege. 6 

Contents of a document cannot be more satis- 
factorily established than by producing a certified 


copy. 

bil would be a serious thing to hold that execution 
cannot be proved except by direct evidence. 

As an abstract proposition it is beyond doubt that 
the initial burden of proving execution when it is 
denied is upon the plaintiff who alleges execution. 
Though the proof of signature is not necessarily 
proof of execution, and that sn admission that a 
document bears a man’s signature is not necessarily 
an admission of execution. But if nothing else is 
known then thé mere fact that a document is proved 
to bear a certain signature and that it comes from 
proper custody ought to be enough to raise an in- 
ference that it was signed with the intention of exe- 
cution. This inference arises in India directly 
froms 114 of the Evidence Act. Persons do not 
© ordinarily sign documents without intending to exe- 

cute them: thatis not the common course of human 
conduct, nor yet the common course of either public 
or private business. Consequently if any person 
wants to rely on an exceptional circumstance, if he 
wants to show that in some particular instance the 
ordinary rule was abrogated surely he must prove it 
and thus the burden shifts on him. Devidas v, Mamooji 
(1) and Mahadeo v. Vithoba (2), dissented from. [p. 
317, col. 1.] 


{Oase-law referred to.] 
- A person who had an undoubted right to convey 
certain property, convey it to his wife in lieu of dower 
debt Inthe deed of conveyance it was recited that 
the conveyance did pass. The person claiming 
through him contended that no consideration passed 
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and that in fact the property belonged to them : 

Held, that the mere fact that the consideration was 
wrongly recited, would not be enough to invalidate 
the deed. Achal Ram v. Kazim Hussain Khan (15), 
relied on. 

Held, also, that the burden to show that no con- 
sideration passed and that the property belonged to 
them was on the persons contending it, since on the 
face of the document, the consideration must be taken 
to have passed and the property belonged to the exe- 
cutant. Burkur Ram v. Lalji Ram (9), Nandlal v. 
Krishnaji (10), Maung Po Kin v. Maung Po Shein 
(il) and V. E. A, R, M. Firm v. Maung Ba Kyin 
(12), relied on. 

F. Ó: A. from the decree of the Court 
of tho Subordinate Judge, First Class, 
Chhindwara, dated April 30,1934, in Civil 
Suit No. 53 of 1929. 

Mr. D. T. Mangalmoorti, for the Appel- 
lants. ` 

Mr. A.V. Wazalwar, for Respondents 
Nos. 1 to 6 and 8 to 10. 


Judgment.—This appeal arises out of 
a suit for foreclosure of a mortgage 
dated July 7, 1934 executed by the first 
five defendants and one Ayadat Ali Khan 
who is now dead. The first two defend- 
ants were major at the date of the mort- 
gage and the remaining mortgagors were 
minors. They were represented in the 
transaction by their mother the first de- 
fendant Musammat Hasan Bi. The litiga- 
tion was carried up to the Court of the 
Judicial Commissioner which upheld the 
mortgage, that is to say, its execution, the 
passing of consideration and the absence 
of fraud, but held that the minor defend- 
ants were not bound as their mother had 
no power to alienate their shares. The 
case was therefore sent back to astertain 
the extent of the minors’ share in the 
mortgaged property. The appeal is thus 
confined to the house property claimed 
in paras. | (g), 5 and 6 of the plaint. 

The plaintiffs’ case is that these houses 
belonged exclusively tothe minors’ mother 
Musammat Hasan Bi. The allegation is 
that these properties were transferred to 
her by her husband in lieu of dower by 
two deeds of which Exs. P-45 and D-47 
dated October 2, 1912, and August 31, 
1920, are copies. The originals are with 
the first defendant who did not produce 
them though noticed to do so, therefore 
the plaintifis tendered secondary evidence 
in the shape of certified copies obtained 
from the Registration Department. These 
two deeds are attacked by the defendants 
(who are the respondents Nos. 3, 5 here) 
as sham transaction (the word actually 
used is bogus) entered into with a view 


‘to deprive two of the transferor’s sons of 
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their inheritance. They urged that they 
were not meart to be acted on and were 
never given effect to. 

Dealing with this question first, the 
learned Judge of the lower Court threw 
the burden of prooffon the plaintiffs and 
held that they had not proved the exe= 
cution . of these dccuments and also that 
satisfactory secondary evidence of their 
contents had not been given. As regards 
Consideration he held that the extent of 
the mehr fixed had not been proved. 

We confess we are ab a loss to under- 
stand how the contents of a document 
can be more satisfactorily established than 
by producing a certified copy. Even the 
defendants themselves have not questioned 
the accuracy of these copies or thrown 
any doubt upon them. If they had wanted 
to do so, they could easily have produced 
the originals. In the circumstances we are 
surprised at the comment of the learned 
Judge about this matter- 

Turning to the question of execution 
the defendants admit that they signed the 
deed. The 3rd, 4th and 5th defendants 
are the only ones interested in this ques- 
tion andthe pleading on their behalf is 
as follows : 

“The recitals of the mortgage deed that their 
houses were assigned to Hasan Biin lieu of her 
mehr by registered deed of transfer dated October 
2, and August 12, 31, 1920, are not true. That 
since before the year 1910 there was ill-feeling bet- 
ween Khan Bahadur Ali Raza Khan and his 
sons Walayat Ali Khan and Umardaraz Khan 
due to certain family affairs, Khan Bahadur Ali 
Raza Khan with a view to deprive these people 
from inheritance of his property executed the above 
two bogus assigned deeds in favour of Musammat 
Hasan Bi which were never intended to be acted 
upon by anybody.” itn, e fod 

In our opinion this is an admission 
which throws the burden of proving the 
sham nature of the transaction upon the 
defendants who assert it. i 

We areaware that thereis authority to 
the contrary. In Devidas v. Mamooji (1) 
for instance, it was held that an admis- 
sion by the defendant that a document 
bears his signature coupled with an asser- 
tion that it had been placed upon a blank 
piece of paper upon which the rest of the 
document was fradulently scribed was not 
an admission of execution and so the 
burden of proof lies upon the plaintiff. 
One of us (Bose, J.) recently came to the 
opposite conclusion in, Second Appeal 
No. 20°-B of 1935. In view of this conflict 
of opinion we think it desirable to examine 


(1) NLR 78 Ind. Cas. 104; AI R 1924 Nag. 
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the question at length. We, however, take 
the liberty of freely reproducing ‘the re- 
asons and language of the unreported 
judgment. 

As an abstract proposition, it is beyond 
doubt that the initial burden of proving 
execution when it is denied is upon the 
plaintiff. The real question we have to 
decide here is not that but whether this 
onus can be discharged by mere proof of 
signature: not proof of execution as such 
but by bare proof of signature. With 
the utmost respect forthe learned Addi- 
tional Judicial Commissioner who decid- 
ed Devidas v. Mamooji (1) we think it can. 

Quits apart from all technical considera- 
tions what is the inference that an ordi- 
narily careful person would draw from a 
letter or document which he knows or is 
assured bears a man’s signature? Which 
is more in accordance with the ordinary 
course of human affairs? What is the 
common course of business ?—-to sign a 
blank piece of paper and hand it over to 
strangers, or, as here, solemnly to execute 
deed with no intention of acting on them, 
or to affix one’s signature to a document 
one has read and understood, or had 
explained, in token of execution with the 
full intention of giving effect to it ? 

We think it would be a serious thing 
to hold that execution cannot be proved 
except by direct evidence. What. is to 
happen when everybody who can speak 
about the matter is dead and the document 
is less than 30 years old? How often 
does anyone but the executant sea a cheque 
or a promissory note signed? What can 
a plaintiff do in such cases but adduce 
bare proof of signature, and yet according . 
to the view in Devidas v. Mamooji (1), 
which was a case of a prsmissory note, 
that would not be enough. 

We are aware, this view does not stand 
alone. An earlier ruling of the Nagpur 
Judicial Commissioner’s Court in Mahadeo 
v. Vithoba (2) is to the same effect :— 

“The mere fact that a piece of paper purports 
to have been bought in the plaintiff's name and to 
bear his signature is by itself no indication that 
he executed it,” 

This is also the view of the Rangoon 
High Court in Hoe Moh v. I. M. Seedat (3), 
A number of rulings in various unautho- 
rised reports are to the same effect, 
Ramlakhan Singh v. Gog Singh (4), Pirbhu 


(DIN L R8 atp. 9; 18 Ind. Oas. 853. 
8) 5R 527; 105 Ind, Cas. 361; A I R1927 Rang. 


19. 
(4) A IR 1931 Pat. 219; 134 Ind. Oas. 635; 12 P L 'F 
233; Ind, Rul, (1931) Pat. 491. 
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Dayal v. Tula Ram (5) and Sundar Chow 
dhury v. Lalji Chowdhury (6). With the 
utmost respect we cannot agree. 

We have no quarrel with the general 
proposition that proof of signature is not 
necessarily proof of execution, and that 
an admission that a document bears a 
man's signature is not necessarily an 
admission of execution. The circumstances 
of the case may negative such an inference. 
We fully realise that quite apart from 
fraud, cases may arise in which a docu- 
ment is signed without any intention of 
present execution; for instance, a man 
might sign a fully drawn up contract and 
put it in his pocket whithout having any 
intention of executing it. He may have 
signed with the intention of delivering 
it at some later date if a certain event 
should happen and of tearing it upif it 
should not. That of course would not 
amount to execution, not even to con- 
ditional execution. It would not create 
even a contingent interest in the subject- 
matter of the instrument. But surely if 
nothing else is known then the mere fact 
that a document is proved to bear a 
certain signature and that it comes from 
proper custcdy ought to be enough to 
raise an inference that it was signed with 
the intention of execulicn. Surely it is 
evidence by which execution can in con- 
ceivable circumstances be proved. 

This seems to be the view of the learned 
author of Taylor's Evidence, Vol. I, p. 142:— 

“Courts are in general bound to presume prima 


facie in favour of the deeds which appear to have 
been duly executed.” 


In our opinion this inference arises in 
India directly from s. 114 of the Indian 
Evidence Act. Persons do not ordinarily 
sign documents without intending to execute 
them : that is not the common course of 
human conduct, nor yet the common course 
of either public cr private business. 
Oonsequently if any person wants to rely 
on an exceptional circumstance, if he wants 

“to show that in some particular instance 
the ordinary rule was abrogated, surely 
he must proveit. Seealso s. 105 of the 
of the Indian Evidence Act. 

If it is accepted that mere proof of 
signature constitutes prima facie evidence 
of execution, that it does furnish the 
necessary scintilla of evidence which would 
jn a jury trial prevent the case from 
being withdrawn from the jury, then who 


Ae 20 A L J 672; 68 Ind. Cas, 809; AIR1922 ALL 


(6) A I R1933 Pat, 129; 145 Ind. Cas. 698; 14 PLT 
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would fail if nothing else is known beyond 
the one fact that a document bears a 
man’s signature and comes from proper 
custody ? Surely the person who asserts 
that the usual course of business was 
not followed in that particular case. 

This is the view of the Allahabad 
High Court in Sita Ram v. Nanku (7), 
Ashworth, J., quotes the following passage 
from Phipson on Evidence which we think 
lays down, the right rule: 

“The burden of proof may be shifted not alone 
by rebuttable presumptions of law but by pre- 
sumptions of fact of the stronger kind or indeed 
byany species of evidence sufficient to raise a 
prima facie case.” 


Even Ramlakhan Singh v Gog Singh (4), 
which takes the opposite view states that the 
fact that the defendant's thumb impression 
appears on a document is “a very strong 
piece of evidence in favour of the plaintiff’. 
If it is and if nothing: more is known 
then why should it not be legally sufficient 
to discharge the initial onus? 

The learned Additional Judicial Commis- 


-sioner who decided Devidas v. Mamooji (1) 


also looks at the matter in another way. He 
says that an admission made by a defendant 
that a piece of paper bears his thumb impres- 
sion when qualified by the statement that 
it had been affixedto a blank piece of 
paper must be used subject to the quali- 
fication or not at all. Here again, with 
the utmost respect we think the rule has 
been misunderstood. lt was expounded by 
the Privy Oouncil in Motabhoy Mulla 
Essabhoy v. Mulji Haridas (š) and all 
that their Lordships said was that 

“an admissionin a pleading cannot be dissected 
inthe same way asa witness's testimony can. If 


it is made subject toa condition it must be either 
A subject to the condition or not accepted at 


The claim in their Lordships case was 
based on a promissory note. The defend- 
ants pleaded that by an oral agreement 
the parties had agreed that the defendants’ 
liability should cease on a certain date. 
Tke plaintifi’s case was that the liability 
was to cease only if full security for the 
loan were furnished by that date and as 
it had not been furnished the liability still 
remained. What then was the admission? 
Merely this: that a collateral oral agree- 
ment had been entered into between the 
parties. There was no admission about the 


(7) 50 A145; 106 Ind. Cas, 250; A I R 1923 All, 16; 
25 A LJ 833. 

(8) 33 B 399 at p 409; 29 Ind. Cas. 223; A I R1915 
PO2; 421A 103,17 M L £402; 28 Mid 569; 13A 
L J 629;19 OW N 713; 2101 J 507; 17 Bom. LR 
4€0; 2 L W 524; (1915) M W N 522 (P Q), 
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terms of the agreement, and as the question 
of liability turned on that point, their Lord- 
ships naturally held that the plaintiff's ad- 
mission that there had been all agreement 
about the cessation of liability could not be 
dissected to mean that it was uncondi- 
tional and in accordance with the terms 
pleaded by the defendants. 

This is not the case here and as we view 
the matter was notthe casein Devidas v. 
Mamooji (1). In that case the plaintifi’s 
statement when analysed consisted of three 
separate assertions of fact, (1) that the 
thumb impression in question was the 
defendant's, (2) that it had been affixed to 
the document in question as opposed to 
the piece of paperon which it appeared, 
and (3) that it had been so affixed in 
token of execution. The defendant admit- 
ted the first of these three statemente and 
denied the other two. As regards the first, 
there was no qualification whatever. Of 
course this was not an admission of liability 
and not an admission of execution. It 
was merely admission of the one fact 
that the thumb impression on the paper 
was the defendant's. That being 80, as 
we view the law the plaintiff was not 
called upon to prove that fact, But if that 
is xecepted then according to our view 
an inference arises under the law about 
execution and not because of any admission 
made by the defendants: an inference that 
the thumb impression had been affixed in 
token of execution. The plaintiff would 
succeed if nothing more is known not 
because the defendants had admitted exe- 
cution but because the plaintiff has es- 
tablished a prima facie case. 

So also in the present case. The fact 
that the documents in question bear the 
executant’s signatures is unconditionally 
accepted. There is no qualification in the 
pleadings about that fact. That in our 
opinion ig enough to discharge the initial 
onus which lay onthe plaintiffs to prove 
execution and the burden then shifted to 
the defendants to prove the special circum- 
stances which according to them rendered 
this execution nugatory. ay 

We cannot see how the plaintiff can be 
put ina worse position than he would 
have been if the defendant had denied 
both signature and execution. In such 
a case surely the moment the plaintiff 
proved the signature, the burden would 
shift tothe defendant to show that it did 
not import execution. If the defendant 
admits the signature and denies execution 
then all that happens is that the plaintiff 
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is relieved of the necessity of proving 
the signature, but except for that he is 
in exactly the same position as he was 
before. 

Turning next tothe question of conside: 
ration, both Exs. P-45 and D-47 purport to 
have been executed for the satisfaction of 
a dower debt. On the face of the docu- 
ments their considerations must be taken 
to have passed. The defendants who are 
now challenging these transactions claim 
through the executant who was their father. 
There can be no doubt that he had the 
right to convey and that the defendants 
had no interest in the properties at that 
date. That being so, the burden of prove 
ing that consideration did not pass when 
the recitals say that it did, is on the de- 
fendants. They can bein no better posi- 
tion than the transferor through whom they 
claim. We are in respectful agreement 
with the decisions in Burkur Ram v. Laljt 
Ram (9) and Nandlal v. Kristnaji (10) on 
this point. Therefore,so far as the plaint- 
iffs are concerned, they have established a 
prima facie case and for the moment need 
go no further. The burden is now on the 
defendants to show that the properties 
which onthe face of the document pur- 
port to have been conveyed to their mother 
and which their father had an undoubted 
right to convey, in fact belong to them: see 
Maung Po Kin v. Maung Po Shein (11) and 
V. E. A.R. M. Firm v. Maung Ba Kyin (12), 

It is urged that their Lordships have 
laid down a different rule in Mahamad 
Ali v. Bismillah Begam (13). We do not 
think so. That wasa case under O, XXI, 
r. 63 of the Code of Civil Procedure and 
the usual rule was applied, namely, that the 
burden of proof lies on the plaintiff who 
has lost in the objection proceedings. No 
objection proceedings intervened here and 
so Weare not hampered by the special 
rule which applies there. Mancolal v, 
Nandkishore (14) was also a case under 
O. XXI, r. 63, and so need not be consider- 
ed any further. 

(9) 130PLR1. 

(10) 13 O PLR 69 at p70. 

(11) 4 R 518 at p 520; 96 Ind, Oas, 142; A I R 1926 


PO77;24 A LJ 758; 30 W N8i5; 31 O W N 252; 38 
M LT 70 (P 0) 
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(13) A I R 1930P O 255; 128 Ind. Oas. 647; 7 O W 
N 821; 33 Bom. L R 155; 35 O W N 324; 60 M L J 341; 
33 L W 397; (1931) M W N 1; Ind. Rul. (1931) P O 23 ° 
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Turning now to the defendants’ evidence 
their case rests almost wholly on an entry 
in a diary of which Hx. 3 D-7 isa copy. 
The original has been filed as Ex. P-17 
in a suit between two of the sons of 
K. B. Ali Raza Khan, who isthe hushand 
of the first and father of the remaining 
defendants. It purports to have been made 
on March 21, 1893, and states that the Khan 
Bahadurs second marriage was perform- 
ed with the first defendant on a mehr of 
Rs. 300. Itis argued that if this is true 
then it is impossible to accept the recitals 
in Exs., P-45 and D-47, one of which pur- 
ports tohave been in satisfaction of mehr 
debt of Rs. 1,000 and the other of Rs. 400. 

We doubt if this would be enough. It 

is clear thatthe Khan Bahadur never at 
any time repudiated either transaction. 
It is equally clear that the first defend- 
ant upheld them in 1924 when the mort- 
gage in suit was executed and that she 
still upholds them. She repudiated the 
mortgage on anumber of grounds in her 
pleadings but not these documents. In 
her evidence as D. W. No.3 she not only 
claimed to be in possession ofthe two 
documents but also said that her husband 
had executed them in her favour. In the 
circumstances we doubt if the mere fact 
that the consideration is wrongly stated in 
the two deeds, if fact it be, would be 
enough to invalidate them: see Achal Ram 
v. Kazim Hussain Khan (15). 
’ But we need not go so far as that. We 
are not prepared to accept this statement 
in the diary at its face value though we 
agree that the hand-writing of the late Khan 
Bahadur has been duly proved. 

The resultis that the appeal succeeds, 
our view being that the remaining defend- 
ants have no interest in the house proper- 
ty in appeal. Costs will be paid by the 
defendants Nos. 3, 4 and 5. 

peal allowed. 


D. Ap 
(15) 27 A 271 at p 289; 32 I A113; 8 Sar. 772; 8 O 
o 155 (P O). 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 127/25 of 1937 
May 9, 1938 
ALMOND, J. ©. AND MIR AHMAD, J. 
B. SUNDAR SINGH BHAI JIWAN 
SINGH AND anotseR—DErENDANTS— 
APPELLANTS 
versus 
R. B. MAKHAN SINGH— PLAINTIFF 
AND OTABRS— DEFEND.. NTs— RESPONDENTS 
Court-fee—Order making decretal amount recover- 
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able from certain property — Appeal against — 
Value for court-fee. 

Where a decretal amount has been ordered to be 
yecovered froma certain property and an appeal is 
preferred to get that property released from the 
liability, the value for the purposes of court feo 
would be the price of the property or the decretal 
amount whichever is less. Tharu Mal v. Chandu 
Ram (1), Atma Singh v. Nathu Mal (2), Venkappa v. 
Narasimha (3), K. Appu Rama Krishna Readi v. 
E. Kota Reddi (4), and Jugal Pershad Singh v. Parbhu 
Narain (5), relied on. cn 

C. A. from the order of the Additional 
Judge, Peshawar dated June 17, 1937, 

Mr. Hukam Chand, for the Appellants. 

Mr. Charanjit Lal, for the Respon- 
dents. 


Mir Ahmad, J.—R. B. Makhan Singh 
brought this suit for recovery of Rs. 4,048-2-0 
against Jewan Singh, his sons Sawan Singh, 
Gurbachan Singh aud Sundar Singh, and 
Sundar Singh's son Kuldip Singh. It was 
admitted in the plaint that Jewan Singh 
was the principal debtor and that the 
other defendants were responsible to pay 
the money only to the extent of their share 
in the co-parcenary consisting of Jewan 
Singh, his sons and grandson. Sundar 
Singh and Kuldip Singh set up the plea 
that they were not joint with Jewan Singh 
and were, therefore, not liable to pay the 
amount. These defendants alleged that 
they had separated from Jewan Singh in 
1924, R. B. Makhan Singh produced a deed 
dated April 25, 1930, by which a house 
worth Rs. 2,000 was gifted to Sundar Singh 
by Jewan Singh and in which it was men- 
tioned that from that date onwards Sundar 
Singh and Kuldip Singh shall have nothing 
to do with the joint family. The trial Judge 
held that Sundar Singh and Kuldip Singh 
had separated from sewan Singh in 1930, 
He was however of the view that the debt 
in question having been contracted before 
the partition (viz.in 1924) the property 
which feli to Sundar Singh and Kuldip 
Singh on partition in 1930 was liable to 
pay it. He therefore passed a decree 
against the person and property of Jewan 
Singh and also against his sons and grand- 
son to the extent of the co-parcenary pro- 
party in their possossion. An appeal was 
pieterred by Sundar Singh and Kuldip 
Singh to the District Court at Peshawar 
asking that they should be absolved from 
the liability laid upon them, obviously 
meaning that the property which had fallen 
tothem on partition snould be released 
from the burden of the decree. A court- 
fee of Ks. 10 was affixed to the memo- 
randum of appeal and an objection was 
taken by the respondent that it was in- 
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sufficieat. Oross-objections were also 
preferred by R. B. Makhan Singh respon- 
dent in the District Court for the grant of 
future interest. 

The learned Appellate Judge ordered the 
appellants to pay ad valorem court-fee on 
the amount of the decree- In doing so he 
followed Tharu Mal v. Chandu Ram (1), 

“and Atma Singh v. Nathu Mal (2). The 
court-fee was not produced by the appellants 
and the cross-objections were not seriously 
pressed by the plaintiff respondent and 
consequently the appeal and eross-objections 
were both dismissed. The parties were 
directed to bear their own costs. Sundar 
Singh and Kuldip Singh havecome up on 
further appeal to this Courtand have con- 
tended that the court-fee of Rs. 10 was 
sufficient R. B. Makhan Singh has also 
filed cross-objections in which he has ques- 
tioned the allegation of the lower Appellate 
Judge that the cross-objections were not 
pressed before him, and has further urged 
that the costs in the Appellate Court should 
have been granted to him when the appeal 
of the opposite party was dismissed. His 
Counsel has, however, withdrawn the first 
contention. The two rulings cited by the 
learned Appellate Judge when read with 
Venkappa v. Narasimha (3) K. Appu Rama 
Krishna Reddi v. K. Kota Reddi (4), and 
particularly Jugal Pershad Singh v, Parbhu 
Narain (5), conclusively establish the 
following proposition. Where a decretal 
amount has been ordered to be recovered 
from a certain property and an appeal is 
preferred to get that property released from 
the liability the value for the purposes of 
court fee would be the price of the pro 
perty or the decretal amount whichever is 
less. ; 
- We find ourselves in agreement with this 
view oflaw and prima facie the appellants 
had to pay ad valorem court-fee on the 
price of the co-parcenary property in their 
possession or the sum decreed whichever 
was less. The learned Counsel for the 
appellants has argued that the case fell 
under Art. 17, cl. 6 of Beh- I, Court Fees 
Act, because the value of the co-parcenary 
property in possession of the appellants 
Could not be ascertained. We do not agree 
with him. Article 17, cl. 6, only applies to 
cases where the relief claimed is not pos- 


(JA 1R1916 Lah 151; 33 Ind. Cas. 138; 11 PR 
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sible to estimate at a money value, In this 
case the co-parcenary property whichis in 
possession of Sundar Singh and Kuldip 
Singh could certainly be valued by them. 
It is the house which was gifted to them at 
the time of partition. Its valueis given in 
the document itself as Rs. 2,000. It follows 
that Sundar Singh and Kuldip Singh have 
deliberately understamped their memo- 
randum of appeal and did not make up the 
court-fee when called upon to do so by the 
learned Additional Judge. In the circum- 
stances their appeal was correctly dismissed 
and we dismiss their further appeal with 
costs. Pleader'’s fee Rs. 100. Turning to the 
cross-objecticns of the plaintiff respondent 
with regard to the costs of appeal in the 
Court below, we think that the learned 
appellate Judge having exercised his dis- 
cretion in the matter of costs, we should not 
interfere. We, therefore, dismiss the cross- 
objections also with costs. 
D. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 119 of 1937 
December 2, 1937 
Burn AND MOOKETT, JJ. 
In re VATASSERI ITTICHATHARA 
VALIA MUNNADIAR—Appziuant 

Civil Procedure Code (Act V of 1908), 0. IX— 
Whether applies toexecution proceedings—Applica- 
tion ae 0. KAT, rm. 90,ifcan be dismissed for 

CF AULT. 

It cannot be said that because O. IX, Civil Pro- 
cedure Code, does not apply to execution proceedings 
the lower Oourt has no power to dissmias for 
default an application under O, XXI, r..90, Civil Pro- 
cedure Code, and that the Court must proceed to 
give a decision on the merits. Dismisgal for default 
is well within the inherent powers ofthe Oourt. 

O. A. against an order of the Sub-Judge, 
Palghat, dated October 5, 1936. 

Mr. T. A. Anantha Aiyer, for the Appel- 
lant. 

Judgment.—We are unable to accept 
the contention of Mr. T. A. Anantha Iyer 
for the appellant that because O. IX, Civil 
Procedure Code, does not apply to execu- 
tion proceedings, the lower Court had no 
power to dismiss for default the appellant's 
application under O. XXI, r. 90, Civil Pro- 
cedure Oode. All the cases in which it has 
been held that O. FX, Civil Procedure Code, 
is not applicable to proceedings in execu- 
tion have been either cases in which ap- 
plications have been dismissed for default 
or cases in which ex parte orders have 
been passed. The rulings have been that 
since O. IX, was inapplicable,the applica- 
tions could not be restored nor the ex parte 
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` orders set aside. Nobody has suggested 
till now that the dismissal for default or 
passing of an ex parte order was without 
jurisdiction. Weare prepared tohold that 
dismissal for default is well within the 
inherent powers of the Court, It is in our 
opinion absurd to say that the Oourt 
‘must proceed to give a decision on the 
merits, when the applicant fails to appear 
in support ofhig applicaticn. This appeal 
is accordingly dismissed under O. XLI, 
r. 11, Civil Procedure Code. 


ND, Appeal dismissed, 
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MADRAS HIGH COURT 
Civil Appeals Nos. 449 and 450 of 1931 
August 13, 1937 
PANDRANG Rcw AND VENKATARAMANA Rao, JJ. 
NAGARUR SAMBAYYA—APPELLaNT 
VETSUS $ 
NAGARUR PEDDA SUBBAYYA— 
RESPUNDENT. . 

_ Provincial Insolvency Act (V of 1920), ss. 28 (7), 
78 (2)—S, 28 (7) enwnciates doctrine of relation back 
in English Law~Only difference is regarding time 
when insolvency commences—Suit after annulment of 
adjudication on pro-note executed before petition in 
insolvency — Period plaintiff is entitled to deduct 
under s. 78 (2)—Limitaiton Act (TX of 1908), s. 19— 
Word ‘preseribed’, meaning of. 

Section 28, cl. (7), Provincial Insolvency Act, only 
enunciates the well-kuown doctrine of relation back 
in insolvency law. The principle underlying that 
doctrine isthat the adjudication has relation tothe 
act of bankruptcy and the properly vests by relation 
from that time in the trustee in bankruptcy, 4.6, the 
title of the trustee in bankruptcy or Receiver relates 
back to the commencement of the insolvency. This 
is the Englishrule. Under the English Law, the in- 
‘solvency commences either on the date of the pre- 
sentation of the petition, or from the earliest act of 
insolvency committed within three months before the 
date of the presentation of the petition and the title 
of the trustee in bankiuptcy relates to that date, 
It is also the law under the Presidency Towns In- 
solvency Act, Under s. 28, el. 7, Provincial Insol- 
vency Act, however, the insolvency commences from 
the date of the presentation of the petition. No 
different rule from the English Law and that laid 
down in the Presidency Towns Insolvency Act, is 
intended to be laid downin regard to the legal 
consequences luwing from the doctrine of relation 
back, The only ditference is as to the point of time 
when the insolvency commences In re Pollitt (1); 
‘Kalianji v. Bank of Madras (2) and Rangiah v. 
Appajz Rao (3), relied on. 

The statute of limitation for the maintenance of an 
action at law, once it has commenced to run, will con- 
tinue to run in spite of the presentation of the 
petition in insolvency, If the order of adjudication 
ismade, the operation of the statute of limitation ig 
* suspended till the date of the annulment and if the 
adjudication is annulled, the period between the 
date of the adjudication and that of annulment is 
excluded and the statute begins to run immediately 
on annulment. Ifno order of adjudication is made, 
the insolvency does not save the claim from being 
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barred by limitation. So under the law as it stands, 
a prudent creditor in order to keep “his debt alive, 
will be obliged to file a suit to save it from the bar 
of limitation in spite of insolvency. Where there- 
fore a plaintiff brings a suit after the adjudication 
is anulied upon a promissory note executed by the 
insolvent before the petition in insolvency was 
presented, he is entitled to deduct from the period of 
limitation only the period from the order of adjudica- 
tion to the order of annulment and not form the date 
of presentation of the petition in insolvency to order 
of annulment. Ramayya Garu v. Offictal Receiver, 
East Godawary (4), dissented from. Rangiah v. 
Appaji Rao (3), distinguished. 
|Case-law referred to.] ee , 
The word ‘prescribed’ in s. 19, Limitation Act, is 
not limited to the period in Sch. I of the Act; in 
computing the period described, the period which 8 
party is entitled to exclude under any law for the 
time being in‘ force, should be taken into account. 
Maqbul Ahmed v. Pratab Narain Singh (11), relied 
on. F k 
C. A. against the decrees of the District 
Court, Cuddappah, dated December 31, 
1930. ; 
Messrs. B. Sitarama Rao and C. V. Su- 
bramania Ayyar, for the Appellant > 
Messrs. B. Somayya and Kasturi 
Seshagiri Rao, for the Respondent 
venkataramana Rao, J.—Tais appeal 
raises a question of limitation. T.e suit 
was to rcc.ver a sum of money due in 
respect of two promissory notes dated 
May 7, 1922, execu'ed by the defendant iu 
favour of the plaintiff. Subsequent to. the 
execution of the promissory notes, ‘the 
creditors presented a petition in ingol- 
vency on November 7, 1922, to adjudicate 
the defendant an insolvent. The order of 
adjudication was passed on March 21, 1923. 
The adjudication order was annulled on 
April 5, 1928. The suit was instituted on 
October 23, 1930. The plaintiff seeks, to 
escape the bar of limitation by allegin 
that he is entitled to exclude the whole 
period during which the proceedings in 
insolvency were pending, ihat is, from 
November 7, 1922, the date of the presenta- 
tion of the insolvency petitiou, to April 5 
1928, the date of annulment. The conten- 
tion of the defendant is that the plaintiff 
is entitled to exclude only the period from 
the date of the order of adjudication, 
namely March 21, 1923 to April 5, 1928, the 
date of annulment. The learned District 
Judge has given effect to the contention of 
the defendant and hence this appeal is pre- 
ferred by the plaintiff. The question is, is 
this view right? The relevant provision 
bearing on the question is 8. 78, cl. 2, 
Provincial Insolvency Act, which runs thus: 
“Where an order of adjudication has been an- 
nulled under this Act, in computing the period of 
limitation prescribed for any suit or application 
for the execution of a decree (other than a suit or 
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. application in respect of which the leave of the 
Court was obtained under sub-s. (2) of s. 28 
which. might have-been brought or made but for 
the making of an order of adjudication under this 
Act, the period from the date of the order of 
adjudication to the date of the order of annulment 
shall be excluded.” 


Unfettered by authority, according to 
the plain terms of the section, the. period 
of exclusion is that from the date of the 
bider of adjudication to the date of the 
order of annulment. But it is contended 
‘that the date of the order of adjudication 
in s. 78, cl. 2 must be deemed to be the 
date of the presentation of the petition, 
and reliance is placed on s. 28, cl. 7, 
oe Insolvency Act, which provides 

at 
© “an order of adjudication shall relate back to and 


take effect from the date of the presentation of the 
petition on which it is made.” 


The contention is outlined thus. Sec- 
tion 28, cl. (7) isa general section relat- 
ing to ‘adjudication and the consequences 
.of adjudication’ and must govern the inter- 
pretation of the expression ‘the order of 
.adjudication’ wherever it occurs in the Act. 
This contention seems to be untenable on 
an examination of the principle under- 
lying that provision and cther sections of 
the Act where the expression ‘order of 
adjudication’ occurs. Section 28 cl. (7) 
only enunciates the well-known doctrine 
of relation back in insolvency law. The 
principle underlying that doctrine is that 
the adjudication has relation to the act of 
bankruptcy jand the property vests by 
relation from that time in the trustee in 
bankruptcy, i.¢., the title of the trustee in 
bankruptcy or Receiver relates back to the 
commencement of the insolvency.. This is 
the English rule. Under the English Law, 
the insolvency commences either on the date 
of the presentation of the petition, or from 
the earliest act of insolvency committed 
within three months before the date of the 
presentation of the petition and the title 
of the trustee in bankruptcy relates to that 
date. It is also the law under the Pre- 
sidency Towns Insolvency Act. Under 
s. 28, cl. 7, Provincial Insolvency Act, 
the insolvency commences from the date 
of the presentation of the petition, We 
do not think that a different rule from the 
English Law and that laid down in the Pre- 
sidency Towns Insolvency Act was intended 
to be laid down in regard to the legal conse- 
quences flowing frcm the doctrine of rela- 
tion back. The only difference as pointed 
out by Mulla (p. 413) is as to the point 
of time when the insolvency commences. 

The whole ofs., 28 deals with the proe 
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perty of the insolvent and the order of 
adjudication relates back and takes effect 
from the date of the presentation of the 
petition vesting the property of the insol- 
vent in the Official Receiver as from that 
date. As explained in In re Pollitt (1), 

“the result of the relation back is that all subse- 
quent dealings with debtors property must be 
treated as if the bankruptcy had taken place at 
the moment when the act of bankruptcy was com- 
mitted.” 

Vide Kalianji v. Bank of Madras (2) at 
p. 699% wherein In re Pollitt (1) is cited 
with approval. And the same view is 
expressed in Rangiah v. Appaji Rao (3), a 
case on which strong reliance was placed 
by the appellant, where the learned Judges 
observe at p. 30:7 that: 

“Section 28, cl. 7, is a general clause which 
applies to all dealings by or with the insolvent, 
unless any particular dealing is expressly exempted 
from its operation.” i 


The question now under consideration 
has nothing to do with any dealing by or 
with the insolvent but it relates to the 
maintainability of the action on a debt 
due by him ina Court of Law. The rele 
vant provisions which deal with the effect 
of the insolvency on the maintainability 
of the actions are ss, 28, 29 and 78. It 
will be seen from these three sections that 
the material date is the date of the order 
of adjudication.- The insolvency does not 
per se bar the maintensnce of an action. 
Before the date of the adjudication the 
action is maintainable without the leave 
of the Insolvency Court, but thereafter, 
that is after the date of the order of ad- 
judication, the action is not maintainable 
without leave. If action has been coms 
menced before the date of the order of 
adjudication, the moment the order of 
adjudicaton is passed, the Court before 
which the suit is pending can either stay 
or continue it. The statute of limitation 
for the maintenance of an action at-law, 
once it has commenced to run will con- 
tinue torun in spite of the presentation of 
the petition in insolvency. Ifthe order of 
adjudication is made, the operation of the 
statute of limitation is suspended till the 
date of the annulment and if the adjudica- 
tion is annulled, the period between the 
date of the adjudication and that of annul- 

(1) (1893) 1 Q B 455; 62L J Q B 236; 4 R 253; 68 L 
au’ 41 W R 276; 10 Morrell 35; 62 L J QB 


(2) 39M 693; 31 Ind. Cas. 5t3; A IR 1916 Mad 
144; 29M L J 788; (1916) M W N12, 

(3) 50 M 300; 99 Ind. Oas. 241; A I R 1927 Mad. 163; 
51 M L J 719; (1928) M W N 972. 

*Page of 39 M.—[Ha.] 

TPage of 50 M,—|Hd,] 
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ment is excluded and the statute begins 
to run immediately on annulment, If no 
order of adjudication is made, the in- 
solvency does not save the claim from 
being barred by limitation. So under the 
law as it stands, a prudent creditor in 
order to keep his debt alive, will be obliged 
to file asuit.to save it from the bar of 
limitation in spite ofinsolvency. No doubt, 
` it may in a sense be futile, if an order of 
adjudication takes place; but he runs the 
risk of losing the claim altogether if no 
adjudication is made. 

If the presentation of an insolvency 
Petition perse laid the creditor under a 
disability, of course, it may stand.to reason 
that the time occupied by the pendency 
of the insolvency, that is, commencing 
from the date cf the petition should be 
excluded; but since the creditor is placed 
under no such disability, the Legislature 
has provided that the period during which 
he is under a disability should be excluded. 
Considerable reliance was placed on the 
decision in Ramayya Garu v. Offcial 
Receiver, Hast Godawary (4). It was no 
doubt held in that case that a suit filed 
and a decree obtained therein after the 
date of presentaticn of the insolvency peti- 
tion and before the date of adjudication 
were held to be incompetent because the 
leave of the Insolvency Court had not been 
obtained before the commencement of the 
suit. With respect, we are unable to 
follow this decision. If a suit can be filed 
by a creditor without leave before the 
date of the order of adjudication and the 
Court before which it is filed has jurisdic- 
tion to entertain it and pass a decree 
thereon, it is difficult to understand how 
an order passed ex post facto by another 
Court could render such a suit incompetent 
and the decree passed therein void. The 
learned Judges have not given -due weight 
to the word ‘thereafter’ in s. 28, cl. 2 
and tothe provisions of s. 29 of the Act 
which clearly apply to a state of affairs 
which occurred in the case with which 
they were dealing. Under s. 29 it was 
competent to the Court to pass an appro- 
‘priate order and it was rot necessary to 
pronounce the suit to be incompetent or 
the decree void. It seems to us that to 
apply the doctrine of relation back to a 
~ Suit instituted before an order of adjudi- 
cation is against the plain language of 
B. 28, cl. (2). The view expressed by 

(4y 58 M 1082; 158 Ind. Cas. 460; AIR 1935 Mad: 


817; 69 M L J 241; (1985 w i ; 
8 R M 268, (1965) M W N 716; 42 L W 220 
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Ramesam, J. in Kaliaperumal Naicker 
v. Ramchandra Iyer (5), seems to be 
sund; viz. : 

“Once the order (adjudication) is made, the effect 
created by it is, by a legal fiction, taken to relate 
back to the presentation of the petition or in 


other words the commencement of the insolvency. 
For all purposes of the Insolvency Act, this fic- 


‘tion has to be used, it is a very useful fiction; 


but outside’ those purposes, it has no place. The 
filing of a suit prior to the adjudication may be 
regarded as being outside these purposes with re- 
ference to the provisions of 8. 28, cl. /2)." 

The result of the decision in Ramayya 
Garu v. Official Receiver, East Godawary 
(41, is that if a creditor filed a suit 
withcut obtaining leave of the Insolvency 
Oourt before the date of the order of 
adjudication, his suit is incompetent ; but 
if he does not file a suit and no order of 
adjudication is made, he may find his 
claim barred. We donot think that such 
a state of affairs was contemplated by the 
Legislature in enacting s. 28, cl. 7, and 
we are, therefore, unable to adopt the 
interpretation placed by the learned Judges 
in Ramayya Garu v. Official Riceiver, Hast 
Godawary (4). Again an examination 
of several other sections of the Act does 
not lead to the conclusion that wherever 
the date of the order of adjudication 
occurs, it must mean the date of the pre- 
sentation of the petition. The Legislature 
has kept in view the distinction between 
these two dates. For example, see ss 30, 
74, cl, (5) and Proviso to s. 59 where the 
contrast between the two dates is clearly 
brought out, There is no direct decision 
on the point with which we are now deal- 
ing, but our attention has been drawn to 
certain observations in two reported cases, 
viz. Machanjeerit Ahmed v, Govinda Prabhu 
(6), and Bandeally Jaffer v. Peer Moham- 
mad (7). In both these cases, the question 
was whether a creditor is entitled to rely on 
s. 78 (2) in regard toa suit filed while the 
insolveccy proceedings were pending and 
there was no annulment of adjudication. 
The learned Judges in both the cases 
Tightly held that s. 78 (2) would not 
apply. In Machanjeert Ahmed v. Govinda 
Prabhu (6), there is an observation to the 
following effect : hi 

“Tf the order ‘of adjudication is annulled, the 
right to proceed against the insolvent would revive 
and the period during which the insolvency pro- 
ceedings were pending would be excluded if the 


(5) 53 M L J 142; 102 Ind. Oas. 444; A I R 192/ Mad. 
693; (1927) M W N2453; 26 L W 171, 

(6) 51 M 862; 1l: Ind Cas. 227; A I R 1928 Mad. 
977; 55 M L J 661; (192s) M W N 536; 28 L W 


(7) AIR 1933 Rang. 75, 146 Ind, Oas. 224;6R 
Rang. 72, 


wt 


4 


„824 
person wishes to proceed- against the insolvent or 


“his property.” . 

: We -do not think that the learned 
Judges meant, having regard to the con- 
text, that the insolvency proceedings would 
include, for the purpose of exclusion under 
8. 18 (2) the period between the date of the 
presentation and tLe date of adjudication. 
In Bandeally Jaffer v. Peer Mohammad 
(7), no doubt there are observations to the 
effect that the whole of the proceedings com- 
mencing frem the date of the presentation 

“of the petition should be excluded; but the 
observations are entirely obiter and are not 
necessary for the decision of that case. 

‘Again considerable reliance was placed on 
a recent decijsicn reported in Subbramania 
Iyer v. Meenakshisundaram Chettiar (8), 
where it was held that even though a debt 
is barred before the date of adjudication, 
it’ can be proved in insolvency under s. 34 
(2). It seems to us that it is unnecessary 
to examine the correciness of the decision 
for the purpose of this case probably that 
decision may be explainable upon the 
principle that once the order of adjudica- 
tion is made, ihe administration cf the 
‘insolvent’s estate isunder the supervision 
of the Bankruptcy Court and all the pro- 
perty is vested or must be deemed to have 
vested in the trustee in bankruptcy from 
the date of the presentation of the petition 
by the doctrine of relation back and the 
trustee in. bankruptcy is deemed to be a 
irustee fur the creditors who cannot plead 
the statute of limitation against the cre- 
ditors for whose benefit he is administering 
‘the estate. This seems to derive support 
from the decision in Ex parte Ross (9), 
cited with approvalin In re Benzon Bower 
v. Chetwynd (10), where Channell, J. ob- 
served thus : 

Be parte Ross (9), shows that inthe bankruptcy a 
ebt does not become barred by lapse oftime if it 
was not so barred at the commencement of the 


bankruptcy and of this there can be no doubt, but 
thisis only in the bankruptcy.” 


.- The prcof of bankruptcy is one thing 
and the maintainability of an acticn ina 
Court of Law is another. However, as we 
have stated, we think it unnecessary to 
express ancpinion in regard to the con- 
struction ofs. 34 as thedebt in the pre- 
sent case was not baired on the date of 
the adjudication. We, therefore, hold that 


(8) (1937) 1M L J 637; 172 Ind, Cas. 264; AIR 
1937 Mad. 577; I L R (1937) Mad. 679; 45L W 565; 
(1937) M W N 577; 10 R M 446. 

` (9) (1827, 2 Glyn & J 46 and 330. 

(10) (1914) 2 Oh. 68; 83 L J Oh. 658;110 L T 926; 21 

Manson, 8; 28 S J 430; 30 T L R435. 
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under s. 78 (2), a creditor isentitled to 
deduct only the period from the date of 
adjudication to the date of annulment. 
The decision of the lower Court is, thers- 
fore, correct and we accordingly dismiss 
the appeal with costs. 

APPEAL No. 450 or 1931. 

This appeal also raises the same ques- 
tion of limitation, but the facts are slightly 
different. The material dates are as fol- 
lows: > 
“The date of the pro-note January 8, 1920. 
The date ofthe presentation of 

the petition in insolvency ... November 7, 1922. 
The date of adjudication . March 21, 1923, 
The date of the annulment of G 

the adjudication April 5, 1928. 


Acknowledgment of the debt June 6, 1927. 
The date of the filing of the i 
suit ... September 23, 
1929, t 


Bat for the acknowledgment relied on; 
the suit would be obviously barred by 
limitation in the view we have taken in 
the connected Appeal No. 449 of 1931. The 
question is whether the acknowledgment 
on the said date would not save the bar of 
limitation. Tne learned District Judge has 
held that the acknowledgment relied on 
cannot Lave the effect of extending the 
time on the ground that it was made after 
the period of limitation had expired. It 
seems tous that this view is wrong, Under 
s, 19, Limitation Act, where before the 
expiration of the period prescribed for a 
suit an acknowledgment of liability is 
made, afresh period of limitation shall be 
computed from the date of the acknowledg- 
ment, The word ‘prescribed’ in s, 19, Li- 
mitation Act, is not limited to the period 
is Sch. 1 of the Act; in computing thé 
pericd prescribed, the period which a party 
is entitled toexclude under any law for 
the time being in force should be taken 
into account. This is clear frcm the recent 
decision of the Privy Council in Magbul 
Ahmad v. Pratab Narain Singh (11), where 
their Lordships observe thus: 

“Jn order to ascertain what is the date of the 
expiration of the prescribed period the days exe 
cluded from operating by way of limitation have 


to be added to whatis primarily the prescribed 
period.” 

If this principle is given effect to, there ` 
can be no question that the acknowled- 
ment in the present suit was made before 
the expiraticn of the prescribed period. 
TLe suit is, therefore, in time. We,there- . 

(11) 57 A 242; 155 Ind. Cas. 205; AIR 193. PO 85 
62 I A 80; 1935 A L R 382; 37 Bom. L R 533; 37 PL 
R 395; 1935 O W N 527; 1935 O L R 318; (1985) M W 
N 438: 1B R 479:7 RP 0191; 41 L W 629; (1935) 
ALJ 578 39 OW N640;:8 M LJ 665; 240 Ld 
267 P O) 
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fore, reverse thedecision of the learned 
District Judge and pass a decreein favour 
of the plaintiff for the amount claimed 
with interest at six per cent. from the date 
ofthe plaint with costs here and in the 
Oourt below. 


N.B. Order accordingly. 


___ ALLAHABAD HIGH COURT 

‘Oriminal Revision Application No. 148 

; of 1938 

March 22, 1938 
ALLSOP, J. 
HIRA. LAL—APPLIOANT 
versus 
; EMPEROR —RESPONDENT 

U. P. Prevention of Adulteration Act (VI of 
1912), ss. 15,12—Failure to give particulars in sum. 
mons required by s. 15, if justifies acquittal—Pro. 
secutor, if must be local authority. 

There is nothing in the Act which justifies the 
conclusion thatit was the intention of the Legisla- 
ure that a failure to give the particulars in the 
ummons required by s. 15 of the U. P. Prevention 
of- Adulteration Act would justify an acquittal even 
if.it were perfectly clear that the person charged 
had been guilty of an offence and had hada full 
opportunity of defending his conduct. Banarst Das 
v. Emperor (1), Raghubar Dayal v. Emperor (2) and 
Gajraj Singh v. Emperor (3), explained. 

The prosecutor need not always be the local autho- 


rity. 
‘Or, R. App. from an order of the Sessions 
Judge, Fatehpur, dated February 4, 1938. 
Mr. Æ. V. David, for the Applicant. 


Order.—-This is an application in reyi- 
sidn against a conviction under s. 4, United 
Provinces Prevention of Adulteration Act. 
The point’ raised against the conviction is 
that the summons issued to the applicant 
did not contain the particulurs required by 
8.415 of the Act. Learned Counsel main- 
tains thatthe failure to give these parti- 
culars is by itself sufficient to justify the 
acquittal of the applicant. He has relied 
upon the cases in Banarsi Das v. Emperor 
(1) Raghubar Dayal v. Emperor (2) and 
Gajraj Singh v. Emperor (3). I have ex- 
amined the judgments delivered in these 
cases and I am of opinion that they do not 
justify the wide proposition that an irregu- 
larity in a summons issued under the Pre- 
vention of Adulteration of Food Actis in 


(i) (1930) A L J 911; 125 Ind. Cas. 503; A I R 1930 
_ All. 595: (1930) Or. Cas. 817; 31 Or. L J 866; Ind 
“Rul. (1930) All, 711, 

(2) (1931) A LJ 690; 133 Ind. Oas. 413; AIR 1931 
All. 705; (1931) Or, Cas. 1041; 32 Or.LJ1031;L R 
12 A 95 Or; Ind. Rul, (1981) All, 658. 

(3) (1936) A LJ 1011; 165 Ind. Oas. 716; A I R 1936 
All” 761; (1936) Or. Cas, 1002; 38 Or.LJ681L R 

- (1937) All, 130;9R A 300; 1936 AL R 939, 
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itself sufficient to justify an acquittal. The 
cases in Banarsi Das v. Emperor (1) and 
Raghubar Dayal v. Emperor (2) were cases 
under the Act, but they were both cases 
in which the learned Judges were of the 
opinion that prejudice had been caused to 
the person accused by the failure by s. 15 
of the Act. In Banarsi Das v. Emperor (1) 
the learned Judge said that the omission 
to mention the charge in the summons was . 
highly prejudicial to the applicant. It was 
a case. where it was not clear even at 
the time when the learned Judge of this 
Court was considering it what the exact 
charge was against the person accused, 
The other case in Raghubar Dayal v. 
Emperor (2) was one which was again full | 
of irregularities. The learned Judge said _ 
that it was uncertain whether the facta 
which had been proved constituted. any ' 
offence.. There was a misjoinder of charges 


‘and the applicant had been prosecuted on 


the assumption that the article of which 
a sample had been taken was intended to 
be ghee, whereas in fact it was found that 
it was intended to be cocoanut oil used for 
the manufacture soap and not as a food. 
The third case was not one under the 
Act butit is perhaps a parallel case, be- 
cause the person accused was acquitted. 
upon the ground that summons issued did 
not specify the exact nature of the charge 
which was one under the Motor Vehicles 
Act. The learned Judge however clearly 
said that the Oourt would not normally 
interfere in revision if it was satisfied upon `` 
the merits that the accused was guilty of 
the offence charged and that justice had 
been done even though there had been a 
material irregularity in the proceedings in 
that no notice of the charge was contained 
in the summons. There is nothing in the 
Act which justifies the conclusion that it 
was the intention ofthe Legislature that 
a failure to give the particulars in .the 
summons required by s. 15 of the Act 
would justify an acquittal even if it were 
perfectly clear that the person charged had 
been guilty of an offence and had hada 
full opportunity of defending his conduct, 
The provisions of s. 537, Criminal Pro- 
cedure Code, are perfectly clear. They are 
that no finding, sentence or order passed 
by a Court of competent jurisdiction shall 
be reversed or altered on appeal or revision 
on account of any error, omission or 
irregularity in the summons, unless such 
error, omission or irregularity has in fact 
occasioned a failure of justice, There is no 


. reagon why this piece of legislation should. 
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be ignored any more than any other. 

In the present case, there is no reason 
to suggest that the applicant was unaware 
of the charge against him or that he was 
in any way hampered by any omission or 
irregularity in the summons. As a matter 
of fect, I have examined the summons and 
it seems to me hardly possible to say that 
it does not contain all the particulars re- 
quired bys. 15 of the Act. The applicant 
was charged with exposing adulterated ghee 
for sale in his shop. The summons states 
that a sample of ghee was taken from his 
shop and that he was being prosecuted 
unders: 4 of the Act. Section 4 says that 
any ‘person who exposes for sale any article 
of focd which is not of the nature, sub- 
stance or quality which it purports to be 
shall be punished. It is a fundamental 
principle that every person is presumed to 
know the law and, therefore, it must be 
presumed that the applicant knew that he 
was being prosecuted for exposing for sale 
an article which was not of the quality 
which it was supposed to be. He was told 
in the summons that that article was ghee 
and that it was found at his shop by the 
sanitary inspector. Secticn 15 also requires 
that the name of the prcsecutor should be 
mentioned in the summons. The summons 
says that the sanitary inspector has pro- 
secuted the applicant. 

It has been urged that s. 12 requiras the 
sanction ofthe local authority for a prose- 
cution and, therefore, the pr.secutor must 
always be the local authority. If that was 
s0, it would be unnecessary to mention the 
prosecutor, and no useful purpose could 
be served by doing so because everybody 
would know who the prosecutor was. It is 
clear that the intention of s. 15 is that the 
person charged should obtain information 
about the informer against him. In this case 
the informer was the sanitary inspector 
and his name was rightly mentioned in the 
summons as the prosecutor. Even if it can 
be urged that the summons should state 
in so many words tbat the applicant was 
being prosecuted for exposing for sale 
adulterated ghee, that in itself would be no 
reascn for acquitting him. The Legislature 
which enacted s. 537, Criminal Procedure 
Code, clearly intended that no more quib- 
bles on the subject of errors, irregularities 
and omissions in procedure should 
interfere with substantial justice. There is 
no force in this application and I reject it, 


8. Application rejected. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 12£0 of 1936 
January 27, 1937 
ABDUL RASHID, J. 
BAUNKU AND c tigers - DEFENDANTS — 
APPELLANTS 
TErsus 
J AMRA— Praintire—Responpent 

Punjab Tenancy Act (XVI of 1887), ss 50, 77 (3) 
(g), 100—After death of occupancy tenant his song 
taking possession of occupancy land—Dispossession 
by landlord—Suit by sons for possession—Suit is 
one under s. 50 and exclusively triable by Revenue 
Court—S, 100— Suit exclusively triable by Revenue 
Court tried by Civil Court—Question of res judicata 
involved—Decree passed if can be registered under 
8. 100 as decree of Revenue Court. . 

Where after the death of an occupancy tenant his 
sons are in possession of the occupancy land of their 
father and the mutations are also effected in their 
names but the landlord dispossesses them from the 
land, asuit by sons to recover possession of the 
occupancy land is one unders 5%, Punjab Tenancy 
Act, and is, therefore, triable exclusively by a Re- 
venue Court. Akbar Hussain v Karm Dad (1) and 
Buta Singh v. Jagu (2), relied on, Cheta v. Baija 
(3), distinguished. 

If a suit under s.50, Punjab Tenancy Act, exclu- 
sively triable by the Révenue Court is tried by the ` 
Civil Court, the decrees in such suit cannot be re- 
gistered under s. 100 Punjab Tenancy ‘ct, as the 
decree of the Revenue Court, when a question of res 
judicata is raised in such suit owing to some decree 
of the Revenue Court. 


S. 0. A. from the decree of the Senior 
Sub Judge, Kangra at Dharamsala, dated 
June 26, 1936. 

Mr. Mehr Chand Sud, for the Appellants. 

Mr. Arjan Das. for the Respondent. 

Judgment.—The facis bearing on the 
question of law involved in this appeal 
may be shortly stated. Two brothers, 
namely Kalu and Achhru, were occupancy 
tenants of a certain area of land. Narain 
Das and others, defendants, were the 
landlords. On April 11, 1913, a report 
was made to the Revenue Authorities that 
Achhru had died about a year ago and 
that mutation of the land occupied by 
Achhru as an occupancy tenant might be 
made in favour of his four sons, namely 
Jamba, plaintiff, Basanto, Madho and 
Hira. The land of Achhru was conse- 
quently mutated in the name of Jamba, 
plaintiff, and the other three sons of 
Achhru. It appears thatin the year 1921 
Kalu also died. After the death of Kalu, 
the Jandlord took possession of the land 
which was originally cultivated by Kalu 
and Achhru. 

On July 30, 1934, the sons of Achhru 
and the sons of Kalu brought a suit 
against the present defendants for posses- 
sion of 45 kanals 8 marlas of land on the 
ground that their fathers were the occu- 
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pancy tenants of this land and the land- 
lords had no right to dispossess them from 
this bolding. This area of 45 kanals 8 
marlas included the land now in dispute 
amounting to 5 kanals 9 marlas. The 
khasra numbers of this area of 5 kanals 9 
marlas are 710, 713, 719, 720 721 and 7922. 
This suit was compromised and the Re- 
venue Court passed a decree on August 18, 
1934, in favour of the sons of Achbru and 
the sons of Kalu for the entire area with the 
exception of these six khasra numbers 
comprising an area of 5 kanals 9 marlas. 

The suit which has given rise to this 
second appeal was instituted by Jamba, 
one of the sons of Achhru, for possession 
of 1-8th share of 5 kanals 9 marlas con- 
sisting of Khasra Nos. 710, 713, 719, 720, 
721 and 722. The defendants pleaded, 
inter alia that this suit was cognizable by 
a Revenue Court only, in view of the 
provisions of ss.50 and 77 (3) (g), Punjab 
Tenancy Act. The trial Oourt did not 
give effect to this objection and passed a 
decree in favoure of the plaintiff. The 
defendants’ appeal having been dismissed 
by the Senior Subordinate Judge, they have 
preferred a second appeal to this Court. 

After going through the plaint, I am of 
the opinion that this case is triable by a 
Revenue Court only. It is clearly stated 
in the plaint that the sons of Achhru 
took possession of the land in dispute after 
the death of their father and that they 
were subsequently dispossessed by the 
landlords after the death of Kalu. The 
present suit therefore is a suit by a tene 
ant under s. 50 for recovery of possession 
of Occupancy rights. Reference may be 
made in this connection to Akbar Hussain 
v. Karm Dad (1), and Buta Singh v. Jagu 
(2). The lower Courts have relied on a Full 
Bench ruling of this Court reported in 
Cheta v. Baija (3). That ruling has, how- 
ever, no applicability to the facts of the pre- 
sent case. i 

The learned Counsel for the respondent 
contended. that even if this suit is cogni- 
zable by a Revenue Court, only the decree 
of the trial Court should be registered as 
a decree of an Assistant Collector under 
s. 100, Punjab Tenancy Act. In my opi- 
nion, however, if the decree of the learned 
Subordinate Judge be registered asa decree 
of the Assistant Collector, serious preju- 

Q) 90PR 1918; 48 Ind, Cas. 8; AI R 1919 Lah, 


475 (F B). 
m A IR 1926 Lah, 6; 89 Ind, Oas.884; 1 Lah. Cas. 


(3) 9 Lah. 38; 105 Ind, Cas. 507; AIR1927 Lah, 
459; 29 P L R 489 (F B). 
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dice will be caused to the defendants. One 
of the contentions raised on behalf of the 
defendants has throughout been that the 
present suit is barred by res judicata in 
view of the decree passed by the Revenue 
Court on August 18, 1934. The question 
as to whether the previous litigation bars 
the present suit must be determined by a 
Revenue Court. It has not so far been 
determined. In these circumstances this 
is not a fit case for this Court to take 
action under s. 100, Punjab Tenancy Act. 
For the reasons given above I accept 
this appeal, set aside the judgments and 
the decrees of the Courts below and order 
that the plaint be returned to the plaintiff 
for presentation to the proper Court. In 
view of all the circumstances I leave the 
parties to bear their own costs throughout, 


S. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 369 

of 1936 

August 20, 1937 

VARADAOHARTAR, J. 

ABDUL HAFIZ SAHIB —PETITIONER 
versus 
ABDUL SUKKUR SAHEB AND ANOTHER 
-—RESPINDENT3 
- Execution—Decree transferred to other Court for 


- execution—Report under s. 41, Civil Procedure Code 


(Act V of 1908), not sent by transferee Court to 
Original Court—Appltcation for arrest of judgment- 
debtor made to transferee Court if made to ‘proper 
Court’—Civil Procedure Code (Act V of 1908), s. 39 
(1) (a), (b) and (c)—Powers of transferee Court are 
not limited evenin cases falling under cls. (a), (b) and 
(c) of s. 39(1). R 

Unless in the order of transfer there is any ex- 
press limitation of the purpose for which the trans- 
fer is made—there is no reason to limit the powers 
of the Court to which a decree has been transferred 
for execution. The original Court ofjurisdiction is 
deprived of its power to execute its decree once the 
decree has been sent to another Court for execution 
till the certificate under s. 41, Civil Procedure 
Code, is received from the transferee Court, 

Where, therefore, a decree is transferred to another 
Court for execution and no report under s. 41, Civil 
Proceure Oode, is sent by such Court to the original 
Court so as to deprive the transferee Court of the 
power to execute the decree further, an application 
for the arrest of the judgment-debtor made to the 
transferee Court is one made to the ‘proper Court. 
Maharaja of Bobbiliv. Narasaraju Bahadur (1), 
relied on, Subba Rao v. Aukamma (2), distinguished. 

Even in a case falling under sub-el. (a), (6) or (c), 
of s, 59 (1), Civil Procedure Code, it is not. right 
to limit the powers of the Oourt to which the dec- 
ree issent. Those clauses only deal withthe circum. 
stances justifying a transfer and they need not 
necessarily define the powers of the Gourt to which 
the decree is sent for execution, because that is 
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provided for in other sections of the Code. Chatar- 
pat Singh v. Kharaj Singh (3), not followed. > 

C. R. P. from an order of the Court of 
the Small Causes, dated 
December 2, 1935. 

Mr.T. A. Anantha Ayyar, for the Peti- 
tioner. 

Mr. V. S. Rangachari, for the Respond- 
ents. , 

Order—The only question arising for 
determination in this revision petition is 
wheiher the execution petition which has 
been crdered by the lower Court was in 
time. Thisin turn will depend upon whe- 
ther an earlier execution petition dated 
August .7, 1933, which was presented to 
the District Munsif's Court, Trichinopoly 
was an application in accordance with 
lawand presented to the “proper Court”. 
The decree under execution is one passed 
by. the Court of Small Causes at Trichi- 
nopoly. As one of the defendants had 
inimovable property within the Munsif’s 
jurisdiction, the decree seems to have 
been transferred to the District Munsif’s 
Court and as a result of proceedings taken 
there, some of the immovable properties 
were sold and part of the decree amount 
realized during the year 1930. On August 
7, 1933, an application was made to the 
District Munsif's Oourt for an order to 
arrest defendant No. 2 in the suit. Itis 
now common ground that by that date no 
report: had bern sent by the Disirict 
Munsif's Oourt to the Oourt of Small 
Causes so as to deprive the Munsif's Court 
of. the power to execnte the decree any 
further. The Munsif's Court, however, re- 
turned the application of August 7, 1933 
with the’ following endorsement: , 

“Legal representatives cannot be added in this 


Court, This application may be made to the Small 
Cause Court.” 


‘This endorsement refers to the fac 
by-that time defendant No. 1 wak dond 
and if the decree-holder wanted to bring 
his legal representatives cn record, an 
application for that purpose must be pre- 
sented only tothe Court which passed the 
decree. In’ answer to this endorsement it 
was rightly pointed out on behalf of the 
decree-holder that exccution was at that 
_time sought only against defendant No. 
2.and that whenhe thought fit to take 
execution. preceedings against the legal 
representatives of deferdant No. 1. he 
would apply to the Court which passed 
the- decree. For seme reascn not appear- 
ing on: the record, the District Munsit's 
Court nevertheless returned the application 
stating that the petitioner will apply for 


Trichinopcly, 
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re-transfer of the decree to the Small Cause‘. 
Oourt and ask for arrest therein. After- 
re transfer and representation, that peti- 
tion was dismissed for ncn-payment of batta 

by the Court of Small Causes. 

It hes been argued before me that this- 
Petition to the Munsif's Court diated August 
7, 1933, is not one presented to the “proper 
Oourt” because the transfer to the Munsif's 
Court must be taken to have been made 
cnly for the purpose of proceeding against 
the immovable properties situate within 
that Court’s jurisdiction and that as the 
Smal: Cause Court was competent to issue 
a. warrant for the arrest of defendant No. ' 
2, the application for that purpose should 
bave been made tothe Small Causes Court ' 
and not to the District Munsif's Oourt. 
I am not able to accede to this contention, — 
Section 33, Civil Procedure Code, provides ` 
that adecree may be executed either by 
the Court which passed it, or by the Court 
to which itis sent for execution; andin 
O. XXI, r. 10, there is a provision that the: 
holder of a decree who desires to execute 
it shall apply tothe Court which passed . 
the decree, or if the decree has been sent 
to another Court, then to such Court. 
Section 42 enacts that the Court executing 
a decree shall have thesame powers in 
executing such decree as if it had been 
passed by itself. < 

Taking these three provisions together, 
it seems to me that their natural effect is 
that unless in the order of transfer there is 
any express limitation of the purpose for 
which the transfer is made—assuming 
that such limitation, if any, can control 
the provisions of the Code as to juris- 
diction—there is no reason to limit the 
powers of the Courtto which a decree 
has been transferred for execution. Indeed . 


_it is possible to construe the observations 


of the Judicial Committee in Maharaja of 
Bobbili v. Narasaraju Bahadur (1) as de- - 
priving the original Court of jurisdiction | 
to execute its decree once the decree has 
been sent to another Court for execution 
tillthe certificate under s. 41 is received | 
from the transferee Court. A Division 
Bench in this Court has distinguished that 
case in the decision reported in Subba Rao 
v. Aukamma (2). The latter case is 
clearly distinguishable because the ap- 
plication there was made by the assignee 


(1) 39 M 640; 36 Ind. Oas. 662; AI R1916 P O 
16; 43 I A 238; 31ML J 300; 18 Bom. L R 909; 14 
AL J1129; 20 MLT 472; 240 L J4784L W 
558; 21 O W N 162; 1 P L W 26(P O). 
iè (2) 63 M L J 788; 140 Ind. Cas. 591; AIR 1933 


. Mad. 110; 36 L W 780; Ind, Rul. (1933) Mad. 25. 
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decree-holder fur the purpose of having 
himself recognized as the assignee and it 


is well settled that an application for that- 


purpose can be made only tothe original 
Court. Onthe other hand, a Division Bench 
of the Bombay High Court went so far as 


to hold that even an application for trans-- 


fer of the decree to another Cvcurt ought 
not to be made to the original Court 
before the certificate under s. 41 has been 
received from the Court to which the decree 
was first sent for execution. The question 
I am now concerned with is, however, not 
whether the original Court retains. juris- 
diction or not, but what is the extent of 
the jurisdiction of the Court to which the 
decree has been transferred for execution. 


Mr. Anantha Ayyar seeks to impose 
restrictions upon its puwers by reason of 
the considerations mentioned in sub-cls. 
(a), (b) and (c) of s.39 as justifying the 
transfer. He concedes that the present 
case will not properly fall under sub-cl. (a), 
(b) or (e). Obviously in a case falling 
under sub-cl. (d) or in a case falling 
under cl. (2) of that section, no such limi- 
tation can exist at ail. I may add that I 
do not think it right evenin a case falling 
under sub-cl. (a), (b) or (c) to limit the 
powers of the Court to which the decree is 
sent. Those clauses only deal with the cir- 
cumstances justifying a transfer and they 
need not necessarily define the powera of 
the Court to which the ‘decree is sent for 
execution, because that is provided for in 
other sections of ihe Ccde. I admit that 
there are observations in Chatarpat Singh 
v. Kharaj Singh (3) which lend some sup- 
portto Mr. Anantha Ayyar's contention; 
but with all respect, I hesitate to follow 
them. Inthe present case we do not even 

. have on record the petition on which the 
original order was made transferring the 
decree tothe District Munsif's Court nor 
have we even a copy of the order of 
transfer. It must merely bea matter of 
speculation as to what the reasons for the 
transfer might have been. It is also un- 
Necessary in this case to decide on the 
conflict between Saradakripa Lala v. 
Comila Union Bank, Ltd.(4) and M. P. L. 
Chettyar Firm v. Vanappa Chettiyar (5) 
because the application of August 7, 1933, 
was undoubtedly one for execution of the 


(8) A I R1936 Oal, 521; 168 Ind. Cas, 391; 63 O 1210; 
9 R O 817 


(4) 60 O 1119; 148 Ind. Oas. 165; AI R 1934 Cal. 4; 
37 O W N 846; 57 C L J444; 6 RO 436. 

(5) A I R1936 Rang. 184; 162 Ind. Oas, 865;8 R 
Rang 596. 
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transferred dearea and not for stay ofits 
execution. The revision pstition fails and 
is dismissed with costs. 

N.-S. Petition dismissed. 





LAHORE HIGH COURT 
Civil Reference No, 14 of 1935 
Decemb:r 11, 1935 
Young, O. J. AND Monroz, J. 
Pandit NATHU RAM— 
PETITIONER 
versus 
COMMISSIONER or INCOME-TAX, 
i LAHORE—REsponpext 

Income Tax Act (XI of 1922, s 13 —Money 
brought into cash account—No satisfactory explana- 
tion—Account, if unsatisfactory. 

The procedure of the assessing Officer is a judi- 
cial one and he ought to act on evidence. But in 
a case where money is brought into cash account, 
he has a right to require a satisfactory explana- 
tion of how and why it came in; and in the ab- 
sence of a satisfactory explanation or if he receives 
an explanation which he cannot believe, the assess- 
ing officer is entitled to regard the account as un- 
satisfactory. If he findsthat a money-lender is in 
the habit of.showing in his books that loans carry- 
ing interest have been repaid without interest, or 
that a loan secured bya note has been renewed by 
a new note without any provision for interest, he is 
at liberty to consider the accounts unsatisfactory. 

OC. Ref. made "by the Oommissioner of 
Income-tax, Punjab, North West Frontier 
and Delhi Provinces, Lahore, dated March 
13, 1935 a 

Mr. Kirpa Ram Bajaj, for the Petitien- 


er. 
Messrs J. N. Aggarwaland 8. M. Sikri, 


. for the Respondents. 


Monroe, J.—The following question has 
been referred to this Court by the Com- 
missioner of Incume-tax under s. 66 (2), 
Income Tax Act: 

“Was there any material for the finding of fact 
that the accounts tendered by the assessee were not 


atrue and complete record of his business trans- 
actions ?” 


‘the assessee Nathu Ram is a money- 
lender and, if we were to accept the 
arguments of his Counsel, a philanthropist. 
The figures supplied by him show a capital 
of Rs. 1,09,874 in cash which produced in 
the year of the assessment a net sum of 
Rs. 597. He had been able to persuade 
the Commissioner of Income-tax that. as 
regards Rs. 40,000 of this sum, which was 
outstanding on loan, that loan was Carry- 
ing no interest. So even allowing for 
this, the large capital of roughly Rs. 70,000 
produced a net revenue of about Rs. 600, 
It is not surprising that the Income-tax 
Officer was dissatisfied and his examing- 
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tion of the assessee's books revealed fur- 
ther that in 1931-1932 the capital account 
was increased by Rs. 12,280 made up of 
small items, and in 1932-1933 by Rs. 12,498 
similarily made up of small items, and in 
1933-1934 by Rs. 3,143 also made up of 
small items. The explanation given of all 
this was that he had all this money lying 
at home in cash and brought it into his 
cash balances as required. The Income- 
tax Officer also found that the assesses 
usually accepted on his notes the principal 
advanced only, giving up interest altoge- 
ther. He cites two instances, a note or 
-notes for the sum of Rs. 3,366 on which no 
interest was received when the capital 
was paid off, and the renewal of notes for 
Rs. 4,883 without any payment of interest 
being shown in the books and without any 
interest being added to the capital sum 
secured by the notes. As a result of the 
examination of the books, the Income tax 
Officer came to the conclusion that they 
did not disclose the true state of the as- 
sesgée’s income and this decision has been 
upheld on appeal by the Assistant Com- 
missioner and the Commissioner of Income- 
tax, 

The argument placed before us for the 
assessee is that the books, which were 
arithmetically correct, wer2 produced to 
the Income-tax authorities and unless 
they could show that items in those books 
were incorrect, they were bound to accept 
the books; in other words it was necessary 
for tte Income-tax authorities to produce 
evidence or cause to be produced evidence 
before themselves showing that the state- 
ments in the books or some of them were 
false. We cannot agree with the proposi- 
tion advanced by the learned Qounsel, 
though we do certainly agree with his 
contention that the procedure of the as- 
sessing authority is a judicial one and that 
he ought to act on evidence. But in our 
opinion in a case such as this where 
money is brought into cash account, he 
has the right to require a satisfactory 
explanation of how and why it came in; 
and in the absence of a satisfactory expla- 
nation or if he receives an explanation 
which he cannot believe, the assessing 
officer is entitled to regard the account 
as unsatisfactory. If he finds that a money- 
lender is inthe habit of showing in his 
books that loans carrying interest have 
been repaid without interest, or that a 
loan secured by anote has been renewed 
by a new note without any provision for 
interest, he isin our opinion at liberty to 
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consider the accounts unsatisfactory. That 
is allthat has been done inthe present 
case by the Income-tax Officer and it is 
clear that he had ample material, as shown 
in hie assessment order in Annexure B in 
the printed book, for the finding of fact 
that the accounts were nota true and 
complete record. 

Accordingly we answerthe question in 
the affirmative. There will be no order 
as to costs, the assessment being on a rosy 
estimate of the assessee’s income. 

D. Answer in affirmative. 





CALCUTTA HIGH GOURT 
Civil Rule No. 955 of 1937 
July 21, 1937 
COSTELLO, Ac. O. J. AND EDGLEY, J. 
NRISHINGHA CHARAN NANDI 
OHOUDHURY-—DROREB-HOLUBR— 
PETITIONER 
versus 
KEDAR NATH CHAUDURY— 
JUDGMENT-DEBTOR—OPPOSITE PARTY. 

Bengal Agricultural Debtors’ Act (VII of 19386), 
s8. 34, 18, 20—Construction of Act--Execution by 
decree-holder—Judgment-debtor's property purchased 
in lieu of decretal debt-—Set-off allowed on same day 
—Case adjourned for confirmation of sale—-Mean- 
while judgment-debtor's application before Board— 
Notice under s. 34 sent to Court for stay—S, 34, if 
applies—Proceedings, if should be stayed—Ss. 18 and 
20, if debar Civil Court from satisfying itself whe- 
ther requirements of notice under s. 34, exist. 

The provisions of the Bengal Agricultural Debtors’ 
Act, are so drastic and interfere to such a large 
extent with the ordinary rights of decree-holders 
and creditors, that it is obvious that they must be’ 
2” carefully and strictly interpreted. [p. 233, col. 
2 


In execution of his decree the decree-holder pur- 
chased the property of the judgment-debtor in lieu 
of his decretal debt and on the very day applied 
for a set-off which was allowed. The execution 
proceedings were then adjourned for the confirma- 
tion of the sale, In the meanwhile the judgment-° 
debtor applied to the Debt Settlement Board. On 
receipt of a notice from the Board the Oourt stayed 
all further proceedings : 

Held, that it may no doubt be the case that the 
execution proceedings were still in existence when 
the notice was received but they were not pending 
in respect of any debt but in respect of a confir- 
mation ofa sale which had already taken place, 
The proceedings had not quite reached the stage at 
which the sale wasconfirmed, The sale had taken 
place, the decree-holder as the purchaser was 
allowed a set off. The price had, therefore, been ` 
paid, with the consequence the debt had been obli- 
terated. All that remained to be done was for the 
sale to be confirmed and the ‘purchaser put into 
possession. Section 34 of the Bengal Agricultural 
Debtors’ Act, therefore, had no application to the 
case and the Court could not stay the proceeding 
for the confirmation ofthe sale. Jagabandhu Saha 
v. Rashmani Dasya (1), referred to. 4 | 

Per Edgley, J.—Sections 18 and 20 of the Act as they 
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stand do not debarthe Oivil Court from satisfying 
itself that the valid requirements of any notice 
which may be issued under s. 34 ofthe Act actually 
exist and, itis in fact the duty of a Civil Court not 
to stay proceedings on receipt of a notice which 
purports to be a notice under s. 34 ofthe Act, unless 
the Court is satisfied that the notice in question is 
really a valid notice. | 

C. R. against an order of the first Court 
of Munsif at Kandi (Berhampur), dated 
May 21, 1937. ae | 

Mr. Surajit Chandra Lahiri, for the Peti- 
tioner. . 

Mr. Gopendra Nath Das, for the Opposite 
Party. 


Costello, Ag. C. J.—This matter affords 
some illustration of what may be the 
amazing and unexpected results of the 
Bengal Agricultural Debtors’ Act, 1935, 
(Bengal Act VIL of 1936). It is not, in my 
opinion, putting the situation in too serious 
a light tosay that the effects of the Act, 
unless the Courts are very careful to 
interpret its provisions with the utmost 
strictness, may be to work untold hard- 
ship to persons to whom money is owing 
and to entail much injustice. This case is 
concerned indirectly with a decree which 
was obtained by one Nrishingba Charan 
Nandi Choudhury described as a shedait of 
Sri Sri Raj Rajeswar Bigrahaye Thakur of 
Mohanganj, Dinajpur, against one Kedar 
Nath Choudhury of Kandi in the District 
of Murshidabad Nrishingha is the peti- 
tioner before us and as long ago as the 
year 1932 he institnted a suit for accounts 
against Kedar Nath Choudhury upon the 
footing that Kedar Nath Choudhury had 
been his patwari entrusted with the duty 
of collecting rents, cesses and so forth and 
that Kedar Nath Choudhury had left the 
service of the plaintiff without rendering 


any or at any rate, any proper accounts.. 


The suit was regisfered and numbered as 
Suit No. 312 of 1932 in the Court of the 
Munsif of Raigunj, District Dinajpur. The 
suit was contested on various grounds. 
Ultimately a decree was made in favour 
of the plaintiff on May 22, 1933. That 
decree was affirmed on appeal by the Sub- 
ordinate Judge. The defendant brought 
the matter to this Court in second appeal 
and that appeal by a judgment of this 
Court was dismissed on February 2, 1937. 
It, therefore, had taken about five years 
for the plaintiff to obtain a final decree 
for the amount due tohim. That amount 
was found about Rs. 1,200. The plaintiff 
’ put the decree to execution—the decree 
which was really the decree of the High 
Court, and he asked that the decree should 
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be satisfied by the attachment and sale 
of properties belonging to the judgment- 
debtor. 

These properties were situated within the 
jurisdiction of the First Munsif at Kandi 
and accordingly the decree was sent to that 
Court, that is to say, the Court of the 
First Munsiffor execution. The properties 
were put up for sale on April 1€, 1937, 
and the judgment debtor then petitioned 
for a stay of the sale, pending the bringing 
by him as he putit, of a stay order from 
the Debt Settlement Board at Dinajpur to 
which he had applied presumably under 
the provisions of s. 8, Bengal Agricultural 
Debtors’ Act, 19 5. The Munsif of Kandi 
rejected that application on the ground 
that the properties under attachment were 
situated within the jurisdiction of the Court 
of the Munsif at Kandi, District Murshid- 
abad, and that no Settlement Board of the 
District of Dinajpur had jurisdiction to 
deal with the matter. Subsequently, that 
is to say on April 19,1937, an order was 
made permitting the decree-holder to bid 
at the sale. The sale took place on the 
same day and the decree-holder purchased 
the propertv for the sum of Rs. 1,200. He 
then applied to be allowed to set-off tte pur- 
chase price as against the sum due to him 
under the decree. The set-off was allowed. 
The matter was recorded in the order-sheet 
in these terms : 

‘Decree-holder auction-purchased judgment-deb- 
tor's property at Rs. 1,200 and applied for set-off, 


Set-off allowed. Put up on May 21, 1937, for con- 
firmation of sale.” , 


So the position was that on April 19, 1937, 
the decree-holder had been allowed to 
exchange the debt due to him for the pur- 
chase price of the property which he was 
buying. In other words, instead of having 
to pay Rs. 1,200 as purchase money for 
the properties of the judgment-debtor, the 
decree holder gave up the debt due to him, 
On May 11, 1987, a notice was received in 
the Court of the Munsif from the Debt 
Settlement Board, a notice which had been 
served or at any rate sent under the provi- 
sions of s. 34, Bengal Agricultural Debtors’ 
Act, 1935. It is important that we should 
observe the exact phraseology of that 
section, It is in these terms : 

“When an application under s. 8 or a statement 
under sub-s. (1) of s. 13 includes any debt in rege 
pect of which a suit or other proceeding is pending 
before a Civil or Revenue Court, the Board shall 
give notice thereof to such Court in the prescribed 
manner, and thereupon the suit or proceeding shall 
be stayed until the Board has either dismissed the 
application in respect of such debt or made an 
award thereon, and if the Board includes any par 
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of such debt under cl. (d) ot sub-s. (1) of s. 25 
in the award or the Board decides that the debt 
does“ not exist, the suit or proceeding shall abate 
so far as it relates to such debt.” 

‘Having received the noticeon May 1, 
1935, the Munsif of the First Oourt at Kandi 
on May 21, 1937, records this decision : 

“Section 34, Bengal Agricultural Debtors’ Act, 
1935, provides that when an application under s. 8 
ora statement under sub-s, (1) of s. 13 includes 
any debt in respect of which a suit or other pro- 
ceeding is pending before a Oivil or Revenue 
Court, the Board shall give notice thereof to such 
Court in the prescribed manner and thereupon the 
guit or proceeding shall be stayed until the Board 
has either dismissed the application in respect of 
such debt or made an award thereon.” 


‘That was of course merely quoting the 


section. Then follows this order: _ 
“Further proceedings of this execution case 
must, therefore, be stayed. The question whether 


Maligaon Debt Settlement Board has any jurisdic- . 


i entertain the judgment-debtor’s application 
Sanne be determined by this Court. Hence it is 
oxdered: Let further proceedings of this execution 
case be stayed till the disposal of judgment-debtor's 
application by Maligaon Debt Settlement Board. 
Juidgment-debtor'a application under O. XXI, r. 90, 
Oivil Procedure Code, be put up after receipt of 
the said Board's decision. | ne 

‘The judgment debtor's application there 
referred to bad been mide on May 17, 1937, 
on which date the learned Munsif recorded 

is order: < 
WE A petition for stay of proceed- 
ings and that under O, XXI, r. J 
dure Code, be put up on May 18, 1937, in presence 


of Pleaders on both sides.” 

‘On the 1&th he recorded this order: 
“Heard Pleaders on both sides. To May 21, 
1937 for orders". When May 21 arrived, 
the learned Munsif made an order staying 
all proceedings on the fcoting that the 
judgment. debtor was prima facie at any 
rate a debtor within the meaning of the 
Bengal Agricultural Debtors’ Act. The 
present proceedings are directed against 
the order which the learned Munsif made 
on May 21, 1937. It has -been argued by 
Mr. Lahiri on bebalf of the petitioner (who 
is of course the decree-holder) that the 
learned Munsif ought not to have ‘stayed 
the proceedings, because at the time when 
the notice was received by him there was 
no debt in existence at any rate so far as 
the Court of the Munsif was concerned. 
Mr. Lahiri has also argued that s. 34 does 
not apply in the cireumstances of this case 
because atthe time when the Board gave 
notice or purported to give notice to the 
Court of the Munsif, there was then neither 
a ‘suit nor any other proceeding pending 
before the Court concerning any debt 
which had been or might have been 
included in the application made by the 
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judgment-debtor under s. 8 of the Act. 
Mr. Lahiri has contended that the effect 
of the order of April 19, 1937, allowing 
the set off was to extinguish the debt 
which up to that time had been due from | 
Kedar Nath to Nrishingha upon the basis . 
of the decree affirmed by this Court on ` 
February 2, 1937. We think that that — 
contention is correct. Ab the time when 

the notice was issued, there was a lull, if 
I may so put it, in the proceedings which . 
had been in progress in the Court of the 
Munsif. On April 19, 1937, the sale had > 
taken place, the pnrchase price had in ` 
effect been paid by the set-off and all that 
remained to be done was for the sale to be - 
confirmed. It may no doubt be the case 
that the execution proceedings were still ' 
in existence but they were not pending in - 
respect of any debt. The debt had dis- 
appeared, at any rate temporarily andon : 
May 17, 1937, different proceedings were 

instituted, namely, proceedings on the part ` 
of the judgment-debtor under the provisions - 
of O. XXI, r. 90, Civil Procedure Code. It 
may be that asa result of those proceedings 
the debt might eventually have been 
revived, but it certainly was not in exist- 
ence at any time between April 19 and 
May 17. This case approximates to the 
case which was befcre the Cnief Justice and 
Mukherjea, J. on May 10 last, the case . 
of Jagabandhu Saha v. Rashmani Dasya (1). - 
The head-note of that case is as follows: 7 

“In order that a notice under s. 34, Bengal 
Agricultural Debtors’ Act may be given, there 
must be a debt in respect of which some proceed- 
ing is pending ina Oivil Court, Where in execu- 
tion of a decree the decree-holder purchases the 
property of the judgment-debtor and the sale is 
confirmed under O. XXI, r. 92, Oivil Procedure © 
Oode, the decree is satisfied to the extent of the 
purchase money, Therefore a proceeding for delivery 
of possession of such property started by the decree- 
holder is not a proceeding in respect of a debt 
and consequently the Oourt cannot stay such 
proceding on a notice under s, 34, Agricultural 
Debtors’ Act”. 

Now, if in the present instance the posi- 
tion had been that the sale which took 
place on April 49, 1937, had been form- 
ally confirmed under the provision of O. XXI, 
r. 92, Civil Procedure Code, this case would 
have been to all intents and purposes, 
identical with the case which was considered 
by-the learned Chief Justice and Mukherjea, 
J. But there is of course this distinction that, 
in the matter we are now considering, the 
proceedings had not quite reached tha 
stage at which the sale was confirmed. 
The sale had taken place, the decree-holder 
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as the purchaser was allowed a set-off. 
The price had therefore beén paid, with 
the consequence the debt had been obliter- 
ated. All that remained to be done was 
for the sale to be confirmed and the pur- 
‘chaser put into possession. Stating the 
. matter in another way it comes to this: 
We are considering a situation in execu- 
tion proceedings which is one stage fur- 
ther away from the terminaticn of those 
‘proceedings as compared with the situtation 
which had to be considered by the Chief 
Justice and Mukherjea, J. on other similar 
proceedings. We have to decide whether 
in those circumstances we can say that 
the matter is sufficiently analogous to the 
case in Jagabandhu Saha v. Rashmani 
Dasya (1) to enable us to hold that the 
precise conditions contemplated by the 
provisions of s. 34 of the Act did not exist, 
the conditions laid down in that section 
which entail that a Civil Court has to stay 
its hand pending some decision of a Debt 
Settlement Board. 


We are of opinion that in the circum- 
stances of this case the conditions neces- 
sary to attract the operation of the Act 
did not obtain, and therefore, the learned 
Munsif was wrong in taking the view 
that he was obliged to stay all further 
proceedings in his Court pending some: 
adjudication by the Maligaon Debt Settle- 
ment Board. I said at the outset that 
this case gives some idea of the amazing 
result which may arise out of the opera- 
tion cf the Bengal Agricultural Debtors’ 
Act. In the present instance. as far as 
we can see, there was nothing more or 
Very little more than the judgment- 
debtor's own assertion to warrant the. 
assumption that he was a debtor within 
the meaning of the Act, that is to say, 
within the definition given in s. 2 (9) of 
the Act, which says : ; 

“Debtor means a debtor whose primary means, 
of livelihood is agriculture and... (I emphasize 
the word and) who (a) is raiyat or an under- 
ratyat or (b) cultivates land himself or by mem- 
bers of his family or by hired labourers or by 
adhirars, bargadars or bhagdare; and includes a 
Group of persons who join in making an applica- 
tion under the provisions of sub-s, (1) of s. 9.” 

It is also to be observed that in the 
present Instance the amount in issue was 
the comparatively substantial sum of 
Rs. 1,200. What apparently happened was 
that the debtor as a last and desperate 
effort to avoid paying his just debt which 
he had been ordered to pay by a decree 
of the High Court rushed off to a Board 
Beb up under the Bengal Agricultural 
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Debtors’ Act and upon the assertion that 
he was a “debtor” managed to induce the 
Board to send a notices which but for the 
fact that the purchaser at the sale hap- 
pened to bea decree-holder with permis- 
sion to set-off the debt against the 
purchase price would have enabled the 
debtor to secure a holding up of all the 
proceedings in execution until it pleased 
this Agricultural Debt Settlement Board 
to decide whether or not the judgment- 
debtor was “debtor” within the meaning 
of the Act. It is almost by pure accident 
or rather by a fortuitous conjunction of 
circumstances that we are in this case able 
to say that there was no debt and so the 
Munsif was wrongin staying the proceed- 
ings. Ithink this case ought to be regarded 
as a warning of the kind of thing which — 
may happen in the future and an index 
of how the provisions of the Agricultural 
Debtors’ Act may be taken advantage of 
by dishonest debtors with the object of 
defeating or delaying the just claims cf 
their decree-holder-creditors. The Rule 
will be made absolute, hearing-fee being 
assessed at two gold mohurs, 

Edgley, J.—I entirely agree with the 
observations which have been made by 
my Lord the Acting Chief Justice and the 
conclusions at which he has arrived. The 
provisions of the Bengal Agricultural 
Debtors’ Act are so drastic and interfere 
to such a large extent with the ordinary 
tights of decree holders and creditors, that, 
it is obvious that they must be very care- 
fully and strictly interpreted. During 
the course of his argument Mr. Das, who 
appeared for the opposite party, placed 
some reliance upon ss. 18 and 20 of the 
Act and, having regard to the provisions 
of these sections he argued that the 
learned Munsif had no jurisdiction to decide 
for himself whether the debt actually 
existed at the time when the notice under 
s. 34 ofthe Act was served. He maintain- 
ed that all questions relating to the existence 
or nonexistence of the debt should be 
determined by the Board. Section 18 (1) 
provides that if there is any doubt or dis- 
pute as to the existence or amount of any 
debt, the Board shall decide whether the 
debt exists and determine its amount. 
Section 20 of the Act goes on to say that 
if any question arises in connection with 
Proceedings before a Board under this 
Act, whether a person is debtor or not, 
the Board shall decide the matter. It 
seems, however, to be clear from the lan- 
guage of these sections and djso from the 
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context in which they appear that they 
relate primarily to questions relating to 
the existence or non-existence of debts 
< which have been mentioned in applications 
made to the Board under s. 8 and with 
regard to which some question or dispute 
has been raised before the Board itself. 
In my opinion, these sections as they 
stand do not debar the Civil Court from 
satisfying itself that the valid requirements 
of any notice which may be issued under 
s. 34 of the Act actually exist and, in 
my view it is in fact the duty ofa Oivil 
Court not to stay proceedings on. receipt 
of a notice which purports to be a notice 
under s. 34 of the Act unless the Oourt is 
satisfied that the notice in question is really 
a valid notice. 

Section 34 of the Act requires that the 
debt in respect of which a notice under this 
section may be issued should be included 
in the application uuder s. 8 or in the 
statement which may have been filed 
under sub-s. (1) of s. 13 of the Act. It also 
requires that there should bea suit or 
proceeding pending in respect of that debt 
before the Court at the time when the 
notice is issued. It therefore would appear 
to follow that the debt must actually be in 
existence at the tme when the notice is 
issued under s. 34, Bengal Agricultural 
Debtors’ Act. In this particular case, it is 
clear that having regard to the order dated 
April 13, 1937, the alleged debt had been 
entirely wiped out, at any rate for the 
time being, and that this must have been 
the position appears also clear from the 
provisions of O. XXI, r. 72 (2), Civil Pro- 
cedure Oode. 

What was actually pending before the 
Civil Court at the. time when the notice 
was issued and received was in fact not 
a proceeding in respect of the debt but 
was a proceeding in respect of the con- 
firmation of the sale which had been held 
on April 19, 1937. This being the case, 
I do not think that the learned Munsif 
had any jurisdiction tostay proccedings on 
receipt of the notice from the Debt Bettie- 
ment Board which purported to be under 
s. 34, Bengal Agricultural Debtors’ Act, 
and I therefore agree that this Rule must 
be made absolute. 

D. Rule made absolute. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 342 
of 1937 
March 8, 1938 
MOHAMMAD Isitatt, J. 

Lala PIRBHU DAYAL—PLAINTIPF 
—APPLIOANT 


VETSUS 
Tas JWALA BANK—DEFENDANT 
— OPPOSITE PARTY 

Banker and Customer—Duty of bank employees to 
identify signatures of customers ~Money paid by bank 
under forged cheque, if can be debited to customer 
on ground of his negligence in allowing cheque book 
to remain unlocked. 

It is the duty of the employeesof the bank to be 
able to identify the signatures of their customers and 
if they fail to discharge their duty and thereby 
suffer loss, there is no reason why the customer 
should make good that loss. The money paid by 
the bank under a forged cheque cannot, therefore, 
be debited to the customer merely on the ground 
that the customer was negligent to this extent that 
he allowed his cheque book to remain unlocked. 
Bhagwan Das v. Creet (1), Bank of Ireland v. Trustees 
of Evan's Charities (2) and Ahmed Moola Dawood v. 
Firm Pereinan Chetty (3), relied on. 


O. R. App. against an order of the Small 
Ce Court Judge, Agra, dated April 29, 
1937. 

Mr. J. Swarup, for the Applicant. : 

Mr. B. S. Darbari, for the Opposite 
Party. 


Order.—This is an application in revi- 
sion directed against an order of the 
learned Judge of the Smal] Cause Court; 
Agra. The plaintiff is a customer of the 
defendant bank. On March 16, 1936, 
cheque No. 23958 for Rs. 57-8 0 was present= 
ed at the bank purporting to have been 
signed by the plaintiff Pirbhu Dayal in 
favour of one Bhai Kashi Natbji. A servant 
of the defendant bank honoured the cheque 
and paid the amount to the person 
presenting the cheque. The plaintiff on 
finding himself debited with this amount 
informed the bank that he had not drawn . 
the sum of Rs. 57-8-0 debited to him. The 
bank however refused to make good the 
amount on the ground thatthe cheque in. 
question was received in the bank in the 
usual course of business and that the plaint- 
iff's signature on the cheque fully tallied 
with his specimen signatures. The plaint- 
iff thereupon brought the present suit. 
‘The learned Judge in the Court below upon 
a consideration of evidence found that the 
signature on the forged cheque did not 
tally with the plaintiff's admitted signatures. 
It was also found that if the bank had 
acted with slight care and caution in the 
matter, the forgery could have been detected 
gt once and the payment of the amount 


1946 | . 
entered in the cheque would have been 


refused. Ultimately the Court below held 
as follows: 

“Therefore, while holding that the bank was also 
quite negligent in ascertaining the signature of the 
plaintiff on the cheque in question, it was not legally 
liable to return the amount of the cheque to the 
plaintiff, as it has not been shown that the payment 
of the same was made by it dishonestly and know- 
ing that it was a forged cheque.” 

‘The Court was further influenced by the 
fact that the plaintiff had admitted in his 
evidence that the cheque book often 
remained in the small baithak of his house 
-where other persons had also access and 
that the box containing the cheques remain- 
‘ed unlocked in day time. Learned Counsel 
for the applicant has assailed the finding of 
the Court below and has argued that the 
view of law taken by the Court below is 
erroneous. It has been held in numerous 
cases that a document in cheque form to 
which the customer's name as drawer is 
forged or placed thereon without authority 
is not a cheque but a mere nullity and that 
unless the banker can establish adoption 
or éstoppel, he cannot debit the customer 
with any payment made on such a docu- 
ment. In the present case there is a 
finding that the cheque in question was 
forged and the signature on the cheque 
bore no resemblance to the admitted 
signatures of the plaintiff. It was, therefore, 
incumbent on the defendant bank to show 
affirmatively that the servants of the bank 
were misled by some negligence on the 
part of the plaintiff, which led them to 
cash the cheque. In Bhagwan Das v. Creet 
(1), it was held chat when a banker makes 
a payment on a forged cheque, he cannot 
make the customer liable except -on the 
ground of negligence imputable to the 
customer. The only negligence imputed to 
the customerin the present case is that he 
did not take sufficient care of his cheque 
book and because of that some one was in a 
position to steal a form írom thecheque book 
‘which was utilised in drawing money from 
tbe defendant bank. In Bank of Ireland 
V. Trustees of Evan's Charities (Z) at p. 410* 
Mr. Baron Parke observed as foilows: 

“If such negligence could disentitle the plaintiffs, 
to what extent it isto go? lf a man should lose 
his cheque book or neglect to lock the desk in 
which itis kept, and a servant or stranger should 
take it up, it is umpossible in our opinion to con- 
tend that a banker paying his forged cheque 
would be entitled to charge his customer with 
that payment. Would it be contended that if 
he kept his goods so negligently that a servant 
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took them and sold them, he must be considered 
as having concurred in the sale, and so ‘be dis- 
entitled to sue for their conversion on a demand 
and refusal? It is clear, we think, that the 
negligence in the present case, if there be any, 
is much too remote to affect the transfer itself, and 
to cause the trustees to be parties to misleading the 
bank in making the transfer on the forged power: of- 
attorney.” 

The following passage from Beven on 
Negligence, Edition 4, Vol. If, Chap IU, 
p. 1471, has been relied upon by learned 
Counsel for the applicant: 

“The banker's obligation is to honour his customer's 
cheque. To that end he is bound to know his 
customer's handwriting. If in any way he ig 
deceived without the instrumentality of his customer 
he must himself abide the loss.” 4 


The main reasons for dismissing the claim 
of the plaintiff was that he was negligent 
in leaving his cheque book in an unlocked 
box. This negligence tomy mind was not 
the proximate cause of the loss to the defend- 
ant bank. It was the duty of the employees 
of the bank to be able to identify the 
signatures of their customers and if they 
failed to discharge their duty and thereby 
suffered loss, there is no reason why the 
plaintiff should make good that loss. In 
Ahmed Moola Dawood v. Firm Pereinan 
Chetty (3),0n similar facts it was held that 
the money paid by the bank under a forged 
cheque could not be debited to the customer 
merely on the ground that the customer 
was negligent to this extent that he allowed 
his cheque book to remain unlocked. The 
following observations of the learned Judges 
strongly support the contention of the appli- 
cant; 

“That it would not be sufficient to make appel- 
lants bear the losswhich resulted from the forgery 
of a cheque stolen from their cheque book and the 
fraudulent use of their stamps, if the respondents 
bankers cashed the forged cheque and have not been 
able to establish such negligence as would in law 
render appellants liable. In order to make the 
customer liable for the loss, the neglect on his part 
must be in or intimately connected with the transac+ 
tion itselfand. must have been the proximate cause 
of the loss.” 

Learned Counsel for the opposite party 
has relied on r. 4 of rules of business which 
sing as solowa: : A 

“Constituents should keep all bank : 
under lock and key, seer vice the ree ee na 
sible for any loss in this connection.” 

‘Lhe loss in the present case was entirely 
due tothe negligence of the employees of 
the bank innot comparing the signature 
on the forged cheque with the specimen 
signatures of the plaintiff. I see no 
reason under the circumstances to hold 
that the plaintiff was responsible for the 
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‘loss that was sustained by the bank. In 
the result I allow the application, set 
aside the order of the Court below and 
decree the plaintiff's suit. The applicant 
should get the costs of the appeal; the costs 
of the Court below should be borne by the 


parties. ae 
S. Application allowed. 


CALCUTTA HIGH COURT 
Civil Appeals Ae 2 and 1369 of 
193 


May 3, 1937 
Biswas, J. 
NANDA KISHORE LALA —PLAINTIPE 
— APPELLANT 
versus 
KHETABUDDIN AHMAD AND ANGTHER 
— DEFENDANTS- RASPON DENTS 

Bengal Tenancy Act (VIII of 1885), s. 52—Second 
appeal—New plea—Area for which rent was assessed 
—-Burden of proof — Landlord contending in lower 
Courts that area mentioned in kabuliyat was actual 
area—Findings against him in both lower Courts— 
In second appeal, tf he can contend that area mention- 
ed be assumed area with reference to which rent 
was assessed—Precedent — Cases unders 52 ~Value 
of precedents — Claim for enhancement of rent— 
Excess area must be proved—Expressions “proved by 
measurement” and “area for which rent was pre- 
viously paid”, implications and meanings of—Exvess, 
if can be establizhed within limits of original 
boundaries — Rent consolidated — Rent, if can be 
Mi e which the landlord takes on himself 
under s. 52, Bengal Tenancy Act, is to shoy the area 
for or with reference to which the rent was assessed 
or adjusted at the inception of the tenancy, or at 
any intermediate asseesment which followed. |p, 337, 
iro the case of the landlord was that the area 
mentioned inthe kabuliyat was such area; and this 
he attempted to establish in the Courts below by 
showing that this was the actual area of the holding 
‘at the time, but the findings being against him, be 
sought to argue- in second appeal that this must in 
‘any case be assumed to be, the area for which the 
-previous 1ent was being paid 

Held, that thie was not such a new case as the 
‘appellant was not entitled to raise in second appeal ; 
It arose on the record as it stood and was uiged 
substantially as a question of law. [p. 337, col. 4; p. 
338, col. 13 , f 

Each case under s. 52 ought to be studied with 
weference to its facts, and with reference to the 
~particular point or points which arose therein, and 
‘an attempt tospell out of a decision a proposition of 
Jaw which it did not intend to lay down can only lead 
“to confusion. [p. 338, col. 1.) NGA 

Jn order to establish the tenants liability for 
additional rent, the first thing necessary is to prove 
that thetenant is im possession of land in excess of 
the area for which rent has been previously paid by 
him, which may for the sake of brevity be referred 
“to asthe old area. The section expressly requires 
this to be "proved by measurement”. The collocation 
of these words in the context in which they occur 
does not require evidence to be given of two measure- 
ments, one to show what is the lend for which the 
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previous rent was fixed, and another to show what 
land the tenant is in possession now. What the 
section requires to be proved by measurement is the 
quantity of land held in excess, not the old area as 
well as the new area.» [p. 338, cols. 1 & 2.] 

The true construction of the expression “the area 
for which rent has been previously paid by him 
(tenant),” is not to ascertain the actual area of the 
holding at the time the previous rent was assessed, 
but to determine the area with referenceto which 
such assessment was made, and for this purpose it is 
necessary first to determine whether the previous 
rent was at all assessed with reference tu area. 
The mere fact that theold area was arrived at by 
measurement will not be enough; it will have to 
be further shown that the settlement was made after 
measurement on the basis of the area so ascertained. 
Lp. 338, col. 2; p. 339, col. 1.3 

Section 52, would apply even where the tenant is 
found to be holding land without any variation in 
the boundaries, the excess being merely dueto the 
later measurement showing the aera to be greater 
than the supposed previous area, The test is not 
what was the actual area before, but what was the 
area, actual or assumed, for or with reference to 
which the rent previously paid hud been assessed. 
It is not necessary therefore that the subsequent 
measurement must represent a real increase of area. 
What s. 52 requires to be shown is land held in 
excess, and such excess may be established even 
within the limits of the original boundories, provid- 
ed of course it is shown that the previous settlement 
was onthe basis of the supposed area. On the'other 
hand, it may happen in a particular case that at the 
time of the assessment of the previous rent, the area 
was actually ascertained and specified in the patta 
or kabuliyat, but the settlement was still not on the 
basis of the area, the rent being fixed as a consolidat- 
ed sum forthe entire holding : there will be no 


‘question of any “excess” area in such a case for 


which additional rent would be payable under the 
section, merely because the subsequent measurement 
shows the tenant to be holding a larger area. In 
other words, 5. 52 may not apply even where there is a 
Teal increase of area, [p. 389, col 1.] 

C. A. from the appellate decrees of the 
District Judge, Rangpur (Special Judge), 
dated May 11, 1935. : : 

Mr. Bhupendra Kishore Basu, for the Ap- 
pellant. 

Mr. Priyanath Bhattacharya, 
Respondents. 

Judgment.—These two appeals arise 
out ot two applications by tne landlord 
for settlement of fair and equitable rent 
under s. 105, Bengal Tenancy Act. The 
landlord asked tor enhancement of rent 
under s. 30 (b) on the ground of rise in 
the prices of staple focd-crops, and also 
for additional rent for additional area under 
s. 52. The first prayer was allowed by 
the Assistant Settlement Officer, and there 
was no appeal by the tenants. The second 
prayer, however, was rejected by both the 
Courts below, and hence the present 
appeals by the landlord. The défendants- 
respondents acquired the holdings by pur- 
chase, and upon recognition of their pur- 
chase, executed kabuliyats in favour of the 
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landlord, agreeing to an enhancement of 
the jama by nine pies in the rupee. In 
the kabuliyats which were expressed in 
more or less similar terms in both cases, 
the original holdings were described with 
reference to area as well as to jama and 
it was further provided that if on measure- 
ment any excess area was found, the land- 
lord would be at liberty to make a fresh 
settlement in respect thereof. The land- 
lord’s case was that as the last Record of 
Rights which was finally published on 
May 16, 1934, showed the area of the hold- 
ing in each case to be greater than the area 
stated in the kabuliyat, he was entitled 
to additional rent. He rested his claim 
expressly on the terms of s. 52, Bengal 
Tenancy Act. 

Section 52 provides that every tenant 
shall be liable to pay additional rent for 
alllandproved by measurement to be in 
excess of the area for which rent has been 
previously paid by him, unless it is proved 
that the excess is due to the addition to 
the tenure or holding of land, which having 
previously belonged to the tenure of hold- 
ing was lost by diluvion or otherwise with- 
out any reduction of the rent being made. 
Admittedly there is no question here of 
any land having been so lost and subse- 
quently added to the holding, so as to 
bring the case within the exception. The 
sole question, therefore, is whether the 
landlord has been able to prove by mea- 
‘surement the existence of any land “in 
excess of the area for which rent has been 
previously paid” by the tenant within the 
meaning of the section. Itis not disputed 
that the area as recorded in’ the last 
- Settlement proceeding was arrived at by 
measurement, and it is also not seriously 
questioned that such area was greater 
than the area mentioned in the kabuliyat 
though not expressed in terms of the same 
unit of measurement. This being so, the 
landlord maintains that his case comes 
easily within the terms of s. 52, and his 
claim to additional rent follows as a 
matter of course. Both before the Assist- 
ant Settlement Officer and the Special 
Judge his case was that the area shown 
in the Record of Rights represented a real 
increase over the previous area, in other 
words that there was an actual addition 
of land to the original holding, the area 
‘mentioned in the kabulsyat being stated to 
be the actual area of the holding at the 
time. In second appeal, however, he is 
met by the finding, which is a concurrent 
finding of both Courts and ‘therefore con- 


176—43 & 44 


NANDA KISHORE v.-KHETABUDDIN AHMED (CAL) 


- 8.52 


937 


clusive, that the defendants are not shown 
to be in possession of any lands outside 
the original boundaries. The learned 
Advocate for the appellant has had conse- 
quently to shift his ground in this Court, 
and contend that s. 52 would equally 
apply without proof of any real increase of 
area. Accorded to this argument, the 
area mentioned in the kabuliyat, if not the 
actual area, is still the. area for which 
rent has been previously paid by the 
tenant, and as the area found at the sub- 
sequent measurement in the settlement 
proceeding is larger, there is an “excess” 
within the meaning of the section for which 
additional rent would be due. 

In answer, the respondent maintains in 
the first place that the appellant ought 
not to be permitted to take up a new 
Position in, second appeal. Secondly, on 
the main question under s. 52, his answer 
is that the landlord can succeed only if he 
can make out areal increase of area, and 
that this he can do by proving first the 
actual area of the holding at the inception 
of the tenancy, or, as was held in Gocool 
Chunder v. Jamal Biswas (1), at any sub- 
sequent time when the rent was assessed 
or adjusted, and then by showing that 
subsequent measurement has disclosed a 


_larger area in the possession of the tenant. 


This, it is said, the appellant has failed to 
establish in this case, and his claim must 
therefore fail. 

The respondent's first objection is easily 
disposed of. The new case which the 
appellant is supposed to be making in this 
Court is in one sense not a new case at 
all. As will be presently seen, the burden 
which the landlord takes on himself under 
is to show the area for or with 
reference to which the rent was assessed 
or adjusted at the inception of the tenancy, 
or at any intermediate assessment which 
followed. The appellant’s case both in 
this Court and in the Courts below was 
that the area mentioned in the kabuliyat 
was such area; this he attempted to 
establish in the Oourts below by showing 
that this was the actual area of the hold- 
ing at the time, but the findings being 
against him, he sought to argue in this 
Court that this must in any case be 
assumed to be the area for which the pre- 
vious rent was being paid. This is not in 


my opinion such a new case as the appel- 


lant is not entitled to raise in second 
appeal; it arises on the record as it stands 


eae 680; 111 Ind, Cae, 107; A I R 1028 Cal, 
553, è 


338 


ka is urged substantially as a question of 
aw. < 

Turning to the main question involved 
in the appeals, quite a number of decisions 
have been cited on either side. Among 
others, the appellant has relied on the 
cases in Durga Priya Choudhury v. Nazra 
Gain (2), Gocool Chunder v. Jamal Biswas 
(1) and Gopal Chandra Chanda v. C. K. 
Nag & Co., Ltd. (3), and the respondent on 
Gauri Pattra v. Reily (4), Rajkumar Pratap 
Sahay v. Ram Lal Singh (5), Indu Bhusan 
Sarkar v, Jatu Mallick (6), and Manindra 
Chandra v. Kaulat Shaik (7). It would be 
easy to multiply references not only from 
this High Court but also from the High 
Court at Patna, but mention need be made 
of only one other case in which some of the 
previous decisions have been considered, 
namely Jagatkishore Acharyya v. Kama- 
ruddin (8). I do not propose, nor will it 
serve any useful purpose, to analyse the 
case law, quite a respectable body, which 
has gathered round s. 52, Bengal Tenancy 
Act. AllI need say is that each case ought 
to be studied with reference to its facts, 
and with reference tothe particular point 
or points which arose therein, and an at- 
tempt to spell out of a decision a pro- 
position of law which it did not intend to 
lay down can only lead to confusion. It will 
be more useful to turn to the wards of the sece 
tion itself,and try to understand their mean- 
ing.This may help to a great extent in eluci- 
dating the difficulties which appear to have 
arisen in some of the cases. Taking only 
the words of cl. (a) of sub-s. (1) of s. 52, 
which are relevant for the purposes of the 
present case, it will be seen that a tenant is 
made liable 

“to pay additional rent for allland proved by mea- 


surement to be in excess of the area for which rent 
has been previously paid by him.” 


Analysing these words, it seems to me 
that in order to establish the tenant's 


liability for additional rent, the first thing. 


necessay is to prove that the tenant is in 
possession of land in excess of the area for 
which rent has been ‘previously paid by 
him, which may, for the sake of brevity, be 


(2) 25 O W N 204; 62 Ind, Cas, 453; A I R 1921 Oal 
5, 
io) AIR 1936 Oal. 375; 167 Ind. Oae.474;9R O 
690, 

(4) 20 0579. 

(5950 L J 538. 

() 350 L J161; 62 Ind. Cas, 699; A I R 1921 Cal, 
(7) 50 0957; 79 Ind. Oas. 852; A I R 1924 Cal. 374; 

O WN 264 


(8) 60 O 138; 142 Ind. Oas. 513; AI R 1933 Oal. 175; 
56 O L J279% Ind, Rul. (1933) Oal. 306. 
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teferred to as the old area. Now, it is to 
be observed that the section expressly 
requires this to be “proved by measure- 
ment”, The question is, whatis the effect 
and meaning of the words “proved by 
measurement’? Do these words neces- 
sarily imply that the old area and the new 
area, meaning by the latter the area 
which the tenant is found to be in posses- 
sion of at-the date of suit, are both to be 
proved by measurement ? That this must 
be so is the view taken in some of the 
cases, though I do not find the decision in 
every case is based on the interpretation 
of these words. In my judgment, the 
collocation of these words in the context in 
which they occur does not require evi- 
dence to be given of two measurements, 
one to show what is the land for which 
the previous rent was fixed, and another 
to show what land the tenant is in posses- 
sion now. What the section requires to 
be proved by measurement is the quantity 
of land had in excess, not the old area as 
well as the new area. If the words used to 
denote the old area are construed to mean 
actual area, then no doubt it can be 
argued with some plausibility that the old 
area must be proved to have been deter- 
mined by actual measurement, just as much 
as the new area is required to be similarly 
ascertained. 

This at once raises the question, and to 
mý mind this must be the decisive ques- 
tion in the case, as to the true construc» 
tion of the expression “the area for which 
rent has been previously paid by him 
(tenant).” Does it necessarily mean actual 
area, or may it not be equally taken to 
refer to an estimated or assumed area, for 
or with reference to which the previous 
rent may have been assessed? It seems 
to me that to adopt the first meaning 
would be to ascribe to the words a much 
too restricted interpretation which is not 
justified by the section. The essence of 
the matter, as I regard it, is not to ascer- 
tain the actual area of the holding at the 
time the previous rent was assessed, but 
to determine the area with reference to 
which such assessment was made, and for 
this purpose itis necessary first to deter- 
mine whether the previous rent was at all 
assessed with reference to area. Unless 
in fact this is first determined, there can 
be no basis of comparison of the new or 
present area with the old area for the 
purpose of deducing an excess for which 
additional rent would be due. If I am 
correct in this view, the mere fact that 
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the old area was arrived at by measure- 
ment will not be enough: it will have to 
be further shown that the settlement was 
made after measurement on the basis of 
the area so ascertained. Per contra it 
follows that even where at the time of 
the assessment of the previous rent the 
- area was not calculated on: actual mea 
surement but only upon a rough estimate, 
in other words, where it was a mere as- 
‘sumed area, such area might still be a 
proper basis for comparison with the new 
area as ascertained by measurement, if it 
is shown that the assumed area was the 
basis of the previous assessment. In this 
View it is clear that there may be room 
for the application of s. 52, even where 
the tenant is found to be holding land 
without any variation in the boundaries, 
the excess being merely due to the later 
‘measurement showing the area to be great- 
er than the supposed previous area. The 
test is not what was the actual area 
before, but what was the area, actual or 
assumed, for or with reference to which 
the rent previously paid had been assess- 
ed. It.is not necessary therefore that 
the subsequent measurement must repre- 
sent a real increase of area. What s. 52 
requires to be shown is land held in 
excess, and such excess may be establish- 
ed even within the limits of the original 
boundaries, provided of course it is shown 
that the previous settlement was on the 
basis of the supposed ‘area. On the other 
hand, it may happen in a particular case 
that at the time of the assessment of the 
previous rent, the area was actually ascer- 
tained and specified in the patta or kabu- 
liyat, but the settlement was still not on 
the basis of the area, the rent being fixed 
as a consolidated sum for the entire hold- 
ing: there will be no question of any 
| “excess”. area in such a case for which 
additional rent would be payable under 
the section, merely because the subse- 
quent measurement shows the tenant to 
be holding a larger area. In other words, 
s. 52 may not apply even when there is a 
real increase of area. The decisions are 
all uniform in holding that where -the 
rent previously paid was a consolidated 
rent, 8. 52 would not apply, but the 
underlying principle leading to this result 
has not always been very clearly or cor- 
rectly indicated. It seems to me, however, 
that the key to a correct understanding 
and application of the section lies in the 
meaning to be attached tothe words of the 


ection, as I have ventured to explain aboy 6 
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Applying the above test to the facts of 
the present case, I accept the proposition 
put forward by the appellant that s. 52 
may apply without proof of actual in- 
crease of area, and must reject the respone 
dent’s extreme contention that the actual 
old area must be proved. But to say this 
is not to hold that the appellant must 
succeed. Whether the area stated in the 
kabuliyat here is taken to be the actual 
area of the holding at the time the kabu- 
liyat was executed, or for the matter of 
that at the inception of the tenancy, or 
itis merely a supposed or assumed area, 
the appellant does not discharge the bur- 
den that rests on him under s. 82 unless 
he can further show that such area was 
in fact the basis of the settlement under 
the kabuliyat. This, in my opinion, he has 
failed to show. This is not and cannot 
be shown by merely pointing to the 
statement of area as well as of rent in the 
kabuliyat. The kabuliyat has to be looked 
at as a whole. The holding may have 
been described in the body of the docu- 
ment with reference both to area and to 
rent, but that does not ipso facto show 
that there was any necessary relation 
between the one and the other. There is 
in fact a schedule in the kabuliyat giving 
the boundaries of the land demised, and 
there is no indication that the intention 
was not to let the specific parcel of land 
lying within those boundaries. The state- 
ment of the area was to my mind merely 
a part, and an immaterial part of the des- 
cription of the holding, As regards the 
Provision in the kabuliyat that if on 2 
subsequent measurement an excess area 18 
found, the landlord may at his discretion 
make a fresh settlement in respect there- 
of; this, if anything, confirms the view 
that the rent was a consolidated rent for 
the entire holding. Incidentally it also 
shows that the excess contemplated is not 
an excess area within the original boun- 
daries, but a realincrease of area by the 
addition of new land to the holdings, and 
so it is not possible for the landlord - to 
succeed on the basis of the contract if he 
cannot do soon the basis of s. 52. 

On the findings, and upon a construc- 
tion of the kabuliyat in each case, my 
conclusion therefore is that the rent pre- 
viously paid as stated in the kabuliyat 
was not assessed with reference to the 
area stated therein, and that the landlord 
has accordingly failed to show, merely by 
referring to the statements of rent and 
area in the kabuliyat and to the area ag 
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subsequently recorded in the settlement 
proceeding, that any land is held by the 
tenant in excess of the area for which 
rent has been previously held by him. 
The result is that these appeals must fail, 
and are hereby dismissed with costs, one 
hearing fee in both. The prayer for leave 
to appeal under s. 15, Letters Patent, is 
granted. 


D. Appeals dismissed. 


manane nanam. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Oase No 422 of 1937 
May 3, 1938 
Mie Aumap, J. 
LAKHMI DAS AND OTAERS—PLAINTIFFS 
—PETITIONERS 


versus 
KIRPA RAM cr BAF FA—Dgrenpanr 
RESPONDENT 
Deed—Construction—Bond—Debt payable in in- 
stalments—On three successive defaults whole amount 


recoverable—Suit for instalment due after expiry of 
three years, whether barred. 


A certain bond stipulated that the amount shall 
be paid by yearly instalments. It was further 
agreed that in case of default in paying three’ suc- 
cessive instalments, the whole amount shall become 
recoverable in a lump sum with interest : 

Held, that these two conditions did not govern 
each other inthe sensethat the default clause took 
away the right of the creditor to bring his suit for 
instalments as they fell due before the expiry of 
three years, If the creditor chooses to get his in- 
stalment every year by meansof a suit and thus 
make it impossible to recover the whole amount at 
the end of three years he does it to his own detriment, 
but there is nothing in law to stop him from doing 
po. 

©. R. O. from an order of the Senior 
YA udge, Hazara, dated August 30, 

Mr. Diwan Chand, for the Petitioners. 

Lala Charanjit Lal, for the Respondent. 

Order.—On August 5, 1934, Kirpa 
Ram executed a bond for Rs. 800 in» favour 
of Lakhmi Das. It was stipulated that the 
amount shall be paid by yearly instalments 
of Rs, 100. It was further agreed that in 
case Kirpa Ram defaulted to pay ‘three 
successive instalments, the whole amount 
shall become recoverable is a lump sum 
with interest. Lakhmi Das and his three 
sons have brought this suit for the recovery 
of two instalments of Rs. 100 each which 
have fallen due. KirpaRam took up many 
defences, one of which was that in view of 
the default clause the suit for the recovery 
of instalments did not lie; in other words 
it was pleaded that the plaintiffs could not 
bring a suit for recovery of the instalment 


LAKHMI DAS V. KIRPA RAM (PESH.) 


17616 


money this side of three years. The trial 
Judge decided all points raised by the 
defendant in favour of the plaintiffs except 
that of prematurity. He held that in effect 
a three years’ grace was given to the 
defendant to pay off his debt and that a suit 
for instalments falling due before the expiry 
of three years was incompetent. He there- 
fore dismissed the suit. An appeal was 
preferred by the plaintiffs to the Senior 
Subordinate Judge, Hazara, which was dis- 
missed. The plaintiffs have come upon 
revision to this Court. 

In my opinion itis a clear case of refusal 
to exercise jurisdiction which was vested 
by law in the lower Courts. The two con- 
ditions given in the bond were quite dis- 
tinct. One was for the protection of the 
debtor and another for the protection of 
the creditor. The debtor was allowed to 
pay Rs. 100 a year and has not been made 
liable to interest if he were to continue to 
pay the instalments. Ou the other hand it 
was agreed for the benefit of the creditor 
that ifthe debtor made default in paying 
three instalments, the whole amount shall 
become due and the creditor shall also have 
interest. In my opinion, it cannot be held 
by any stretch of reasoning that these ‘two 


conditions govern each other in the sense 


that the default clause takes away the 
right of the creditor to bring his suit for 
instalments as they fall due this side of 
three years. Ifthe creditor chooses to get 
his instalment every year by means of-a 
suit and thus makes it impossible to recover 
the whole amount at the end of three years 
he does it tohis own detriment, but “there 
is nothing in law to stop him from doing 
so. Similarly there is nothing to stop.the 
debtor from paying Rs. 100 a year regu- 
larly and not allowing the creditor any 
chance of recovering the total debt :due 
under the bond in alump sum with inter 
est. For the reasons given above, I accept 
the petition, set aside the orders of the two 
Courts below and hold that the suit'lies. 
There being no other point in dispute 
between the parties, I pass a decree in favour 
of the plaintiffs against the defendant for 
Rs, 200. The plaintifis shall have their 
costs throughtout. 
Dp. Petition allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 484 of 1933 
August 24, 1934 
M. N. MuKHBERJER, Aa. C. J. AND 
5. K. Gnose, J. 

SRI GOBINDA CHAUDHURY— 
PLAINTIFF — APPELLANT 


versus 
SECRETARY or STATE AND aNoTagB— 


RESPONDENTS 

Land Tenures Permanent settlement—Burden of 

oof—Land alleged to be included in Permanent 

ettlement subjected to.additional assessment—Party 
appealing to Civil Court on ground that action of 
Revenue Board was ultra vires—Burden of proof is 
on him—~Evidence—Presumption—Diara map not pre- 
pared with reference to particular survey trijunc- 
tion— Absence of that particular trijunction—Whether 
. rebuts presumption of correctness. 

The party appealing to the Oivil Oourt has to 
establish that the Court has jurisdiction and that 
the Board of Revenue have acted ultra vires in 
subjecting the land jncluded in the Permanent 
Settlement to an additional assessment. Secretary 
of State v. Fahamidannissa Begum (3), Jagadindra 
Nath Roy v. Secretary of State (4) Secretary of 
State v. Jatindra Nath (5) and Soudamini Dassya v. 
Secretary of State (6), relied on, Secretary of State 
v. Upendra Narain Roy (1) and Sreenath Roy v. 
Secretary of State (2), distinguished. 

he correctness or otherwise of the diara map 
can, under no circumstances, depend upon the correct 
location of a particular trijunction, where there is 
nothing toshow that the diara map was prepared 
with reference to it. The presumption of correct- 
ness of the diara map will, in no sense, be rebut- 
ted by the mere fact that this particular trijunction 
has not been located. 

C. A. from the appellate decree of the 


District Judge, Pabna, dated August 30, 
1932. 


Messrs. Amarendra Nath Bose and 
Surajit Chandra Lahiri, for the Appel- 
lant. 


Messrs. Sarat Chandra Basak, Rupendra 
Coomar Mitter, Bijan Kumar Mukherjea 
and Nagendra Nath Bose, for the Res- 
Pondents. 


Judgment.—The plaintiff, who was suc- 
cessful in the Court of first instance but 
has lost in the Court of Appeal below has 
preferred this appeal. Put quite shortly 
his case is as follows: He is the patnidar 
of Taraf Pabna, within Pargana Rokan- 
pore, consisting of Mouzahs Gopalpur, 
Dijalpur, Raghabpur, Mukandpore, Brojo- 
natbpore and Arippur. This taraf for- 
merly appertained to Tauzi No, 485 of 
the’ Rajshahi Collectcrate and at present 
appertains to Touzi No. 692 of the Maldah 
Gollectorate. He pays a putni rent of 
Rs. 4,500 a year for the taraf to defen- 
dant No. 2, the zamindar. A. total area of 
586025 acres. cf. lands, ccrrespcnding, to 
about 1:0 bighas, were assessed by the 
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Government in 1924 which he believes are 
really lands which had been permanently 
settled and included inthe Touzi and are 
not additional or addedlands. This assess- 
ment was made as the result of diara 
proceedings taken on the basis of the 


- Cadastral Survey and Settlement of 1919 


to: 1922. The diara proceedings were 
started in 1923 and the lands being as- 
sessed, defendant No. 2 was asked to take 
the settlement, but he refused and the 
Government, then decided to keep the lands 
in their khas possession in 1925 to 1928. 
By issuing certificates under the Public 
Demands Recovery Act, the Government 
realized Rs. 721-10-6 from the plaintiff 
and eventually in 1928 themselves pur- 
chased the lands of Gopalpore and Dilal- 
pore. 

The plaintiff then instited the present 
suit for establishment of his putni talukdart 
right to the lands und his right thereto by 
adverse possession, for a declaration that 
the lands are not assessable to fresh rent 
or revenue, for a declaration that the 
certificate proceedings were illegal and 
ultra vires and the sale held thereunder 
void, for recovery of khas possession with 
mesne profits of the lands purchased by 
the Government, and for refund of the 
moneys realized by Government by the 
issuing of certificate. The contentions 
urged in the appeal are several, but exa- 
mined carefully they fall ander four broad 
heads which, put quite baldly, may be said 
to be the following: (1) that the onus 
has been misplaced; (2) that the dara 
proceedings are vitiated by fundamental 
irregutarities; (3) that material documents 
have been withheld: and (4) that the area 
extracted and assessed is wrong. To be 
fair to Mr. Bose, who has appeared on 
behalf of the appellant, it has to be said 
that the arguments addressed to us under 
each of the heads have been directed to 
establish that the error asregards each of 
these heads is an error of a description 
and partakes of a character which may be 
investigated and remedied ina suit, such 
as the present in a Civil Court. E 

(1) On the question of onus, the decision 
strongly relied on are the cases in 
Secretary of State v. Upendra Narain Koy 
(1) and Sreenath Roy v. Secretary of State 
(2), as supporting the proposition that where 
the jurisdiction of the revenue authorities 


Q) 36 O L J 336; 71 Ind. Cas. 849; AIR 1923 Cal, 
7 


ta 36 C L J 345; 70 Ind, Cas, 510; A I R 1623 Cal. 
233; 50 O 276. 
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is challenged, the burden of proof lies on the 
Crown to establish that the land attempted 
to be assessed is ‘added land’, that is land 
not included in the original assessment. 
We think the proposition is not tenable in 
view of the two decisions of the Judicial 
Committee in Secretary of State v. Fahami- 
dannissa Begum (8) and Jagadindra Nath 
Roy v. Secretary of State (4) at p. 535. 
The former case is an authority for the 
proposition that the party appealing to 
the QOivil Court has to establish that the 
Court has jurisdiction and that the Board 
have acted ultra vires. And in the latter 
case it has been definitely held that the 
onus of proving that any particular land 
was already included in the Permanent 
Settlement of 1793, in other words the 
onus of proving that the Government 
revenue then fixed was assessed upon any 
particular land, is clearly on those who 
affirm that such was the case. Such also 
is the view which the learned Judge has 
taken in this case. The Judicial Committee 
in a later case in Secretary of State v. 
Jatindra Nath (5) has again affirmed the 
proposition that the burden of establishing 
such essential and fundamental violation 
of statutory requirements rests upon the 
person alleging it. Reference in this con- 
necticn may also be made tothe judgment 
of Rankin, J., as he then was in Soudamini 
Dassya v. Seeretary of State (6) at. pp. 839 
and 842+. The learned Judge, it seems to 
us, was inclined to the view that if it is 
sbown that land already assessed to revenue 
has again been assessed, that also would 
make the proceedings of the Board ultra 
vires, and the Civil Court then has jurisdic- 
tion to give relief and will not omit to 
do so even though no other fundamental 
irregularity is established. 

(2) In order to establish that the diara 
proceedings were ultra vires, four points 
have been urged: (7) that the revenue 
survey trijunction of Mouzahs Dilalpore, 
Salgaria and Sibrampore was not correctly 
located at the time of the Diara Survey; 
(it) that the congregated map Ex, 10 was 
wrong; (iii) that no local enquiry nor any 
enquiry contemplated by Regulation If of 


(3) 17 O 590; 17 I A 40; 5 Sar 391 (P O). 
on, 30I A 44; 300 291;7 OWN 193; 8 Sar. 412 


(PC). 

(5) 51 ITA 241; 80 Ind. Oas. 1023; AIR 1924 PO 
175; 51 O 802;47 ML J 48; (1924) M W N 588; 35 M 
L T146; 290 W Ni (PO). : 

. (8) 50 0822; 77 Ind. Oas, 707; AI R 1924 Oal. 197; 
38 OL. 547, 
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1819 was made; and (iv) that no enquiry 
was made with reference to material docu- 
ments. So far as points (i) and (ii) are 
concerned, they go together. The dzara 
operations in the present case extended 
over a very wide area and the diara map 
was not prepared with reference to the 
revenue survey trijunction of the three 
mouzas named. What has happened is 
that the plaintiff pointed out a particular 
point as the trijunction in question, and 
the Government Kanungo at first said that 
he could not say where the said trijunction 
lay and eventually located the trijunction 
at aspot which was foundto be incorrect, 


The correctness or otherwise of the diara 
map could, under no circumstances, depend 
upon the correct location of this trijunction, 
since there is nothing to show that the diara 
map was prepared with reference to it. The 
presumption of correctness of the diara map 
has in no sense been rebutted by the 
mere fact that this particular trijunction 
has not been located. The learned District 
Judge has gone into these two points 
very fully and has pointed outthat the oral 
and the documentary evidence in the case 
clearly shows that the said trijunction 
point played no part in the diara survery, 
and he has expressed the view that it is 
not profitable in the present case to enquire 
whether the Government Kanungo was right 
in pointing out the trijunction or where 
the said trijunction really lay. The congre- 
gated map (Ex. 10) would be wrong only 
on the assumpfion that either the plaintiff 
or the Government Kanungo was right in 
his location of the said trijunction point, an 
assumption which can hardly be.made with 
certainty. On the other hand, the learned 
Judge has given abundant reasons for hold- 
ing that the plaintiff's trijunction point 
should be rejected and that of the Govern- 
ment Kanungo isonly an incorrect guess. 
It has also been argued that unless the 
trijunetion point is correctly located, no 
comparison of the- map for finding out the 
added area is possible; but we are not 
prepared to regard this contention as well- 
founded because superimposition, by which 
means the added area was found, isa well- 
known and recegnized process. So far as 
points (iii) and (iv) are concerned, the 
learned Judge has found, in disagreement 


with the trial Court, that 

“the evidence of the diara staff, as also the report, 
show that local enquiries were made and such rele- 
vant documents as were likely to throw light upon 
the question were consulted.” 


We are unable to see how this- finding 
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which is a finding of fact can be interfered 
with: but even then we have examined 
its correctness and we find on the evidence 
enough materials in support of it. It has 


not been argued, though the ground was- 


taken in that way, that it was necessary 
for the authorities to follow the procedure of 
Regulation IX of 1819; and rightly so, be- 
cause the machinery for assessment provided 
by the Regulation was very much altered by 
Act IX, of 1847. We fail to discover that 
there has been any departure from the 
procedure laid down in the said Act. 


(3) The part of the case which has been 
argued by Mr. Bose with considerable 
insistence relates to the ground which he 
took as regards the non-production of 
relevant documents by the Collector. This 
part ofthe case is concluded by a most 
positive finding arrived at by the learned 
Judge after an elaborate consideration of 
the circumstances of the case. We per- 
mitted Mr. Bose to place before us all 
relevant materials bearing upon the matter, 
because in our experience we have had 
cases of this nature in which such a charge 
has not been found to be altogether un- 
founded. Weare glad at the end of the 
investigation we have made, to be able to 
affirm the conclusion of the learned Judge, 
which he has recorded in these words: 

“After a most careful consideration of the oral and 
documentary evidence on this point of withholding of 
papers by the Secretary of State for India in Council, 
my unhesitating conclusion is that no papers had 
really been withheld by the Secretary of State for 
India in Council and no adverse inference is to be 
drawn for withholding of any paper, and that the 
learned Subordinate Judge was wrong in drawing 
such inference.” 

We see no necessity to repeat what the 
learned Judge has said as regards this 
matter because we find that all that he 


has said in this connection is substantially ` 


correct. 

(4) The fourth point has been pressed 
upon six different grounds: (a) Firstly, it 
is said that 5.6 acres of asli land has been 
included in the assessment. It would be 
enough tosay in answer that this area is 
based upon the Commissioner’s map which, 
prepared asit was from the wrong trijunc- 
tion point pointed out by the plaintiff, 
must be regarded as wrong. (b) Nextly 
it is said that abatement of revenue had 
been granted on acquisition of certain 
lands after the date of the Revenue 
Survey and before the diara operations, 
and that this constitutes an admission 
that the lands had already been assessed 
to revenue. Two answers to this conten- 
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tion would, in our opinion, be sufficient: 
first that these lands after acquisition are 
property of the Government and could not 
have been included in the diara area; and 
second that such small abatement is often 
granted as a ready means of avoiding pro- 
tracted and costly proceedings which would 
be necessary if it has to be found out 
whether the lands have in fact been already 
assessed or not; (c) thirdly, it is urged that 
an area of 22 bighas 7c. of land called 
cutchart bari land already assessed to 
revenue has been included in the diara. 
This contention again is based upon the 
Commissioner's map which has been found 
to be-wrong on the ground of its having 
proceeded upon the basis of. an incorrect 
trijunction. (d) Then it has been argued 
that the diara area includes a quantity of 
land for which the proprietor, defendant 
No. 2, has already recovered a decree as 
re-formation in situ of his permanently 
settled estate of Mouzah Gopalpore. This 
contention does not appear to have been 
pressed before the learned Judge. But in 
any case the fact is hardly evidence in the 
present case against the Secretary of State 
who was no party to the suit in which such 
a decree was obtained; (e) fifthly, by a 
comparison of arrears of the estate at dif- 
ferent times it has been sought to be es- 
tablished that there have been no added 
lands. The process adopted is the follow- 
ing: The Rokhabandi of 1201 B. S. (Ex. P) 
shows that the areas of Dilapore, Gopalpore, 
Raghabpur and Mukundapur, as given in 
the return submitted by the landlord, was 
16°92 bighas odd. Atthe revenue survey 
the area of the Mouzahs measured up to the 
middle of the river on the boundaries was 
2,498 bighas odd, of which 201 bighas 
were under water at the time. The appel- 
lants computed on the basis of a cubit 
being 22 inthes and therefore reduced to 
18 inch cubit, would be 2,522 bighas and 
that the area had thus diminished at the 
time of the revenue survey to 2,297 bighas, 
and that therefore the permanently settled 
area had thus been reduced by (2,522— 
2,297) 225 bighas. The diraa area now 
assessed is about 180 bighas, which is less 
than the difference aforesaid, and from 
this it has been sought to be established 
that the lands now assessed were per- 
manently settled lands. In our opinion 
this process of calculation cannot be adopt- 
ed, because the standard of measurement 
of the Rokhaband area is no known. 
(6) Lastly, an attempt has been made to 
establish by reference to Rennel’s map to 
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show that at the date of thatmep, i. e. in 
1779, the diara area was firm land. It 
is well-known that for such a purpose 
Rennel’s map is hardly conclusive. 

In our opinion no fundamental irregu- 
larity in the proceedings has been 
established nor that in point of fact any 
part of the added area had been already 
assessed to revenue. The result is that 
the appeal fails and should accordingly 
be dismissed with costs to the Secretary of 
State. 

D. Appeal dismissed. 
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Sropart, J. 
PENDYALA BASAWANJANAYULU 
AND OTHERS~—~ PETITIONERS 


versus 
LINGAMULLU RAMALINGAYYA— 


RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 115, 
0. II, rr. 3,4—Applicadility to petitions under 


s. 115—Order by High Court under s. 115, in ignor- 
ance of death of petitioner more than 90 days pre- 
viously—Order, if nullity. 

Where an order is passed by the High Oourt 
on a petition under s. 115, Civil Procedure Code, in 
ignorance of the fact of the death of the petitioner 
more than 90 days previously, the order is a nullity, 
being made without jurisdiction. Order XXII, rr. 3 
and 4, are applicable to proceeding under s. 115. 

[Oage-law discussed.] 


C. R. P. from an order of the District 
Munsif, Guntur, dated September 6, 1934. 

Mr. B. V. Ramanarasu, for the Peti- 
tioners. 

Messrs. V. Govindarajachari and N. 
Vasudeva Rao, for the Respondent. 

Order.—This petition, O. R. P. No. 284, 
is by the minor sons of Pendyala Subba 
Rao and is a sequel toO. R. P. No. 1605 
of 1932. In ©. M. P. 4021 petitioners 
apply to be recognized as Subba Rao's 
legal representatives and this petition is 
granted. Subba Rao filed ©. R. P. No. 1605 
in this Court to vacate a decree which had 
been passed against him for Rs. 628. The 
decree had been passed on an award and 
no appeal lay against it. That is why 
Subba Rao had to come by way of a peti- 
tion to the High Orurt under s. 115, Civil 
Procedure Code. This Court set aside the 
decree and directed the trial Court to make 
a fresh decree after giving Subba Rao'an 
opportunity to substantiate his objections 
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to the award. That order was passed on 
May 10. 1934. But when the trial Court took 
up the suit for re-trial, it discovered that 
Subba Rao had died on January 7, 1934, 
a fact which of course the High Court did 
not know when it passed order in O. R.P, 
No. 1605. 

The trial Court without bringing on 
the present petitioners as Subba Raos 
representatives held that the High Court’s 
order was not valid and declarad that 
the decree already made in the suit must 
stand. Civil Revision Petition No. 284is to 
set aside this order and to affirm the order 
passed in C. R. P. No. 1605 and to direct 
the trial Court to proceed to determine 
the suit as directed by that order. In my 
opinion the order made by the trial Court 
is right’ and the decree already passed in 
the suit must stand. It seems to me that 
the matter is free from all doubt. Ninety 
days after Subba Rao’s death, that is to. 
say on April 7, 1934, Subba Raos peti- 
tion abated since his legal representatives 
did not apply to be brought on the record 
and to continue that petition. After April 
7, there was no petition before the High 
Court and its order passed in ignorance 
of the fact of abatement was a nullity. 
Order XXII, rr. 3 and 4, govern the case. 
Where the sole plaintiff in a suit dies, the 
Court shall cause his legal representative 
to be made 4 party and shall proceed with 
the suit. But the Court cannot do this 
except upon an application made to it and 
if no application is made within the time 
allowed by law, the suit shall abate. Arti- 
cle 176 of Sch. I, Limitation Act, pres- 
cribes ninety days as the time in which an 
application of this kind must be made. 
The C. R. P. No. 1605, therefore, abated 
ninety days after January 7. Elaborate 
and skillful arguments have been addressed 
to me by the learned Counsel for these 
petitioners. He contends first that in the 
case of petitions under s. 115, Civil Pro- 
cedure Code, it does not matter whether the 
parties are dead or alive at the time the 
order is passed, since in such a case the 
matter is entirely one between the High 
Court and the trial Court. To admit such. 
a principle would be to deny the funda- 
mental right of parties to a litigation to be 
heard. Learned Counsel's second argument 
is that O. XXII, does not apply to proceed- 
ings under s. 115, and therefore there can be 
no abatement in the case of a petition filed 
under that section. But if O. XXII, does 
not apply, the natural consequence is that 
on the death of a party the petition abates 
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at once. Moreover, in this Court, at any 
rate, and in the Caleutta High Court see 
Annadamoyt Dasi v. Rudra Mahanti (1) 
O. XXII, has always been applied to 
petitions under s. 115. Still another 
argument is that there have been eases 
where decrees passed after the death of a 
party have not been treated asa nullity. 
And the cases have been cited tome. But 
in none of them had the suit or other pro- 
ceedings abated at the time of the decree. 
In all of them there was at the time of the 
decree a case before the Ocurt which it 
was necessary to determine and which 
could not be dismissed forthwith. If in 
these cases the Ocurt had become aware 
of the death of the deceased party, it could 
not have proceeded forthwith to pass a 
decree. It would have had to adjourn the 
case till the expiration of the time allowed 
by law for an application to bring on the 
legal representative of the deceased. In 
thé present case the order of the High 
Court is a nullity because at the time it 
was passed there was no case before the 
Court at all. Fora similar case, see 
Amarsangji v. Desai Umed (2). 


Vellayan Chetti v. Mahalinga Iyer 
(3) and Thamarapalli Suryanarayana 
v. Gopavajhala Joga Rao (4) are 


cases where an unsuccessful appellant 
attempted tohave the appellate decree set 
aside on the ground that a respondent had 
died before decree. It was held that in 
the interests of justice it was not advis- 
able to give an unsuccessful litigant a 
right to argue his case more than once 
merely on the ground that one of the 
parties to the proceeding was dead at the 
time of hearing. In Goda Kuppurama Iyer 
v. Sundarammal (5) the plaintiff in the 
suit died on the morning of the day on 
which the suit was heard and decided. 
Sixteen years later, the plaintiff’s successor- 
in-title brought a similar suit on the same 
cause of action on the footing that the 
decree in the former suit was a nullity. 
It was held that the second suit was barred. 
Benson and Sankaran Nair, JJ., apparently 
considered that in spite of the decree having 
been made, the deceased plaintiff's heir 
could at once have brought the fact of 
plaintiff's death to the notice of the Court 


(1) 18 0 L J 141; 21 Ind. Oas 407. 
(2) AI R 1925 Bom. 290; 86 Ind. Oas. 31,27 Bom. L 


R 91. 

(3) 39 M 386; 28 Ind. Oas: 83; A IR 1916 Mad, 574; 
28 M LJ 138; 2 L W 166; (1915) M W N 201. 

(4) A I R 1930 Mad, 719; 123 Ind. Oas. 607; Ind. 
Rul. (1930) Mad. 543; 32 L W 847. 
(5) 33 M167; 3 Ind. Oas. 739,6 M L T 271. 
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which tried the suit and could have applied 
to have the abatement set aside. Those 
learned Judges applying O. XXII, r. 9, 
held that this was his only remedy and 
since he had not taken it, he was not 
entitled to bring a fresh suit on the same 
cause of action. Incidentally, they observed 


that a decree passed in favour of a 
deceased plaintiff is not void when 
the record does not show the fact 


and time of death. In Tota Ram v. Kundan 
(6) one of the defendants had died before 
the decree. The learned Judges who de- 
cided the appeal of the defendants held that 
since the suit had not abated as against 
the deceased defendant at the timeof the 
decree, the decree could be set aside and 
the suit ordered to be re-tried in the pre- 
sence of his legal representative from the 
stage it had reachsd immediately before 
the date of his death. But they considered 
this course unnecessary as the legal repre- 
sentative had been brought on record in 
the appeal itself and his introduction at 
that stage was an introduction for all 
stages and, moreover, all the evidence touch- 
ing the question in issue in the appeal had 
been produced before the defendant died. 
Noai Chowkidar v. Official Trustee, Bengal 
(7) was a case where the appellant died 
29 days before the appellate decree. Tt 
was similar to the case now under cone 
sideration in this respect thatthe decree 
on appeal was in favour of the deceased; 
but dissimilar in what I consider to be the 
decisive point, namely that the appeal had 


Dot abated at the time of the appellate 


decree: Noai Chowkidar v. Official Trustee 
Bengal (7), 

This Court has not gone the length of 
Tota Ram v. Kundan (6) in helding that a 
decree made against a deceased defendant 
is valid provided thatit appears that his 
legal representative is not prejudiced by 
the decree. On thecontrary, in Balaramier 
v. Vasudevan (8) this Court has held that 
such a decree has no validity inlaw. In 
that case, which was a civil revision peti- 
tion, ninety days had not elapsed from the 
death of the respondent when the decretal 
order was passed. And this circumstance 
was regarded as in itself sufficient to 
invalidate the decretal order, it being held 
that during the time the legal representative 
may be brought cn record, the action is in a 


(2) A I R1928 Lah, 724; 112 Ind. Oas. 704 
(1) 490 LJ 482; 120 Ind. Oas. 459; A IR 1929 
Cal. 527; Ind. Rul, (1930) Oal. 43. 
ao ea 5288; 120 Ind. Gas, 874 A T R 1929 Mad. 
; ; ; (1929) M W N 749. 
Ind. Rul. (1930) Mad. 6, ed = 
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State of suspense and that during that time 
no valid act which involves decision on the 
merits of any part of the action can be 
done by the Court: see also Mohammad 
Ali v. Allah Ditta (9). It is hardly 
necessary to cite authority for the pro- 
Position that a decree made after the action 
has abated as against a deceased defen- 
dant is a nullity as against that defen- 
dant: Ganga v. Govind Das (10). In the 
result 1 hold that the learned District 
Munsif was right in refusing to obey the 
order made in O. R. P. No. 1605 of 1932 when 
he became aware that that order was passed. 
without jurisdiction and was a nullity being 
passed after the petition had abated and 
without the legal representatives of the 
petitioner being brought on the record. 
This C. R. P. is dismissed with costs. (His 
Lordship then dealt with C. M. Ps. Nos. 4022, 
4023 and 4024 and dismissed. them). 
D. Petitions dismissed. 


(9) AIR1931 Lah. 73; 122 Ind, Oas. 562; Ind. Rul, 
(1930) Lah. 338, 

(10)15 Lah. 879; 152 Ind. Oas, 227; AIR 1934 Lah. 
449; 35 PLR 457; 7 RL 27. 
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Grose, J. 
Tus SECRETARY or STATE ror 
INDIA ın COUNCIL—APPELLANT 
VETSUS 
HABIBULLAH AND ANOTHER— 
RESPONDENTS 

C. P. Land Revenue Code (II of 1917), ss. 80, 222— 
Suitto challenge. entry in Settlement Record more than 
one year after it is offered to proprietor—Burden of 
proof —Limitation Act (IX of 1908), Sch. I, Art. 14 
— Applicability of s. 222, C. P, Land Revenue Code, is 
a question of law after ascertainment of facts— 
“Waste land” whether applies to chabutra which is 
. vacant and unoccupied— Demarcation, inference 


of. 

fhe object of nazul proceedings is no doubt, that 
disputed matters should be determined then and 
there, and unless the decisions arrivedat are 
promptly questioned, they must stand good. The 
provision is certainly salutary, for it is very 
difficult in subsequent years to ascertain the precise 
facts. 

The entries of 1892 and 1912 were settlement entries 
binding on the parties if not set aside within one 
year under Art. 14, Limitation Act,read wìth ss. 78 and 
83 ofthe O. P. Land Revenue Act of 1881 correspond- 
ing to s. 80 of the Land Revenue Act of 1917, Where 
after settlement a parcha is given to a malik makbuza 
and the entry regarding the area is challenged after 
more than one year from the offering of settlement 
record to proprietor, the burden of proofis on the 
plaintifis, who assert thatno due enquiry was made. 
Gulab Singh v. Ajmer Singh (1) and Ragho v. Doye 
(2), relied on. 


SHORRTARY OF STATE V. HABIBULLAH (NAG.) 


17610 


The question of the applicability of s. 222, O. P. 
Land Revenue Act, 1917, is one of law after the facts 
have been ascertained and no special meaning is to 
be attached to the phrase ‘wasteland’ and it will apply 
to the site of the chabutra which is vacant and un- 
occupied. As for demarcation itis to be inferred 
from the preparation of the maps which shows that 
the land must have been measured. Demarcation is 
necessary and implied operation in the settlement 
work and it will be presumed that steps were taken 
according to law. 

[Case-law referred to], 


S. C. A. from the appellate decree of the 
Court of the . Additional District Judge, 
Damoh, dated October 22, 1934, in O, A. 
No. 35-A of 1934, modifying the decree of 
the Court of the Sub-Judge, Second Class, 
Damoh, dated April 36, 1934, in O. S. No. 
189 of 1934. 

Mr. G. R. Deo, for the Appellant. 

Mr. Fida Hussain, for the Responde 
ents. 


Judgment.—This was a suit brought 
by the plaintiffs-respondents against | the 
Secretary of State for India in Council for 
a declaratory decree that two sites covered 
by part of plaintiffs’ house and the eastern 
chabutra included in the Nazul Khasra 
Nos. 3201 and 3240 as shown in red lines in 
plan A attached tothe plaint, belonged to 
the plaintiffs, and not tothe defendant as 
nazul or part of the road. In the trial 
Oourt the claim succeeded with regard 
to the strip of land in Plot No. 3201, and 
that finding has not been challenged by 
Government, and so stands good. The 
claim with respect to the chabutra covered 
by No. 3240 was disallowed, but plaintiffs 
successfully appealed tothe Oourt of the 
Additional District Judge, Damoh. The 
present second appeal has been lodged by 
Government in respect of this chabutra only, 
which covers an area of. 12 feetx44 feet, 
and lies onthe eastern side of plaintiffs’ 
house, where it faces the Hatta Road. The 
plaintiffs asserted that this site was includ- 
ed in the land which they bought from one 
Balramdas by sale deed dated September 
1/, 1907. Balramdas had obtained the plot 
(then No. 506)in malik makbuza rights 
from Government in exchange for another 
plot, and sold to the plaintiffs the northern, 
portion, in which plaintiffs’ house now 
stands. Plaintiffs asserted that the plot 
extended onthe east up to a tamarind tree, 
which has since been pulled down, and 
that they have committed no encroachment; 
that the entries in Damoh town Khasra of 
1913 inconsistent with their claim are wrong, 
and so they were not bound to obey the 
notice of the Nazul Officer that they should 
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dismantle the chabutra as an eneroachment 
on the road. | 

On the other hand, defendant's con- 
tention was that Balramdas had no right 
to this disputed portion, nor was possession 
given to the plaintiffs; the measurements of 
their sale deed were denied; the tamarind 
tree spoken of fell within the limits 
of the’ road; Balramdas was aware of 
the defect in his title to the land adjoin- 
ing the road as the wording of the sale 
deed shows. Defendant relies on an admis- 
sion of plaintiffs made in Ex. D-7, an ap- 
plication and map submitted to the 
Municipal Committee, in which the distance 
from the eastern boundary tothe edge of 
the road was given as 22 feet. Defend- 
ant has also pointed out that plaintiffs’ 
claim to possess a plot 86 feetx46 feet 
under the sale deed would give them ‘09 
acre Whereas in the settlement of 1912 
he was given a parcha ‘06 acre only: 
Exhibit P-21. It was held, therefore, in 
the trial Court that s. 222 of the Land 
Revenue Act debarred the plaintiffs from 
now pleading title to this site: This 
plea was not upheld by the lower Appellate 
Court, which on a consideration of the 
somewhat conflicting oral and documentary 
evidence, found that this fell within 
Balramdas’s plot, which he had a right to 
transfer to plaintiffs, and there has been 
no encroachment on nazul land. The 
recitals in Balramdas’s sale deed given 
to plaintiff Khalilulla were held to be 
by way of caution only, and the reason 
given for not applying s. 222, Land 
Revenue Act, was that no notification or 
demarcation of the land in suit as waste 
land appears to have been made as requir- 
ed by law. These are the points which 
are again agitated in this Court. 

Owing to lapse of time apparently there 
is no definite evidence aboutthe position 
and boundaries ofthe plot No. 506 when 
Balramdas got itfrom Government. The 
evidence about the existence of the en- 
croachment is also conflicting. The fact 
that the width of the road has varied 
from time to time complicates matters; and 
another difficulty is that (as can be seen 
from the plans, Exs. P-30 and P.-31) the 
disputed chabutra stands opposite the road 
junction so that the western boundary of 
the road at that point can be ascertain- 
ed only approximately; and similarly what 
point should be taken as the centre of 
the road there is open to doubt. As these 
Plans show, the chabutra might be only as 
encroachment in different degrees accord- 


SECRETARY OF STATE V. HABIBULLAH (NAG.) 


347 


ing tothe position shown for the 46 feet 
width of road. In these circumstances the 
finding of fact of the lower Appellate Court 
that the chabutra site ig not an encroach- 
ment wouldordinarily be binding and 
conclude the case. Such a finding, how- 
ever, is of no avail if the plaintifis-respond- 
ents were. as contended, really precluded 
by law from re-agitating the question. 
The object of nazgul proceedings is no 
doubt, that disputed matters should be 
determined then and there unless the 
decisions arrived at are promply ques- 
tioned, they must stand good. The pro- 
vision is certainly salutary, and it is evi- 
dent fromthe present case how difficult 
it is in subsequent years to ascertain the 
precise facts. It must be presumed that 
the entry relating to area in Ex. P-21 was 
made after due enquiry: s. 
the Indian Evidence Act. It is 
clear that at that time this plot was long 
vacant: p. 25 of the paper-book, in the 
evidence of Balramdas (P. W.No. 1) and 
D. W. No. 1 at P-41. The entries of 
1862 and 1912 are settlement entries 
binding on plaintiffs if not set aside with- 
in one yesr under Art. 14, Limitation Act, 
read with ss. 78 and 83 of the Land 
Revenue Act of 1881 corresponding to 
s. 80o0fthe Land Revenue Act of 1917. 
The width of the road was also deter- 
mined in 1892and 1912. Plaintiffs’ parcka 
as malik makbuza must have been granted 
under s.67, and the entries about the 
road made under s. 78 (b). Section 80 or 
rather the corresponding section of the 
old Act, therefore, applied and the burden 
of proof was onthe plaintiffs, who assert- 
ed that no due enquiry was made: 
Gulab Singh v. Ajmer Singh (1) and Ragho 
v. Doye 19). The acquiescence in Govern- 
ment’s claim under the settlement entries 
can also be deduced from Balramdas's 
sale-deed referred to above in para. 2 
from the map submitted by the plaintiffs 
to the Municipal Committee in which 29 
feet distance was shown from their boun- 
dary to the road and finally the know- 
ledge of the acquisition is evident from 
the recital in the plaint that there were 
adverse entries in the khasra of 1913. The 
lower Appellate Court was not right in 
brushing aside these matters as of no con- 
sequence. 

It is contended for the plaintiffs that 
s. 154, Land Revenue Act of 1881 corres- 

(1) 29 N L R70; 150 Ind, Cas. 737; A IR 1933 Nag. 


79; Ind. Rul. (1933) Nag. 144, 
(2) AIR 1925 Nag. 324; 87 Ind. Cas, 81. 
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ponding tos. 222 of the Land Revenue 
Act of 1917, will not apply because the 
plea was nottaken originally and the 
question whether the land was waste 
land ornot was not gone into and also 
that thereisno proof that the land was 
demarcated. I find that the nature of the 
land was in issue from the beginning; 
Issue No. 2 (b) was: “Whether -it was a 
vacant place or whether it was declared 
nazul, ete.” The question of the appli- 
eability of s. 222 is one of law after the 
facts have been ascertained and it was 
gone into as suchin appeal. There seems 
to beno special meaning to be attached 
to the phrase ‘waste land’ and I hold that 
it will apply to the site of a chabutra 
which was vacant and unoccupied. As for 
demarcation, it is to be inferred from 
the preparation of the maps which shows 
that the land must have been measured. 
See also Ex. P-32 (page 106 of the paper- 
book) which gives some of the previous 
history of the case. The ascertainment 
of the area of the plot also implies mensura- 
tion, There is also nodoubt that these 
settlements were duly notified and the 
notifications have been issued in the 
C. P. Gazette and similarly there is one 
dated September 21, 1889, about the con- 
struction of Damoh-Hatta Road. Demar- 
cation is a necessary and implied opera- 
tion in the settlement work and there is 
a presumption that steps were duly taken 
according to law. I, therefore, see no 
impediment to the operation of the gac- 
tioris of the old Act, corresponding to 
ss. 80 and 222. Ihave been referred to 
three unpublished ` rulings of the Judicial 
Commissioner's Court in which similar 
questions arose. The first is Second Ap- 
peal No. 492 of 1926(Syed Musa v. Secre- 
tary of State). In this case demarcation 
was discussed and it was held that the 
presumption in the absence of evidence to 
the contrary was that demarcation was 
duly carried out. Section 83 of the Evi- 
dence Act was relied on. This appeal was 
followed in Second Appeal No. 303 of 1929 
(Khushal v. Secretary of State) and it was 
held that the proper course for the plaint- 
iff was to lay his claim under the Waste 
Land Claims Act and not having done so, 
he must be deemed to have lost his re- 
medy. In Second Appeal No. 404 of 1930 
(Jairam v. Secretary of State) the same 
presumption about demarcation was upheld 
following 8..A. No. 492 of 1926. These 
cases, therefore, favour the present appel- 
lant. I am, therefore, of opinion that the 
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respondents are now precluded in law 
from claiming the sitsof the chabuéra in 
question and the appeal must be allowed 
with costs and the respondents’ claim for 
the chabutra be dismissed. : 

There is a cross-objection by the res: 
pondents saying that the lower Appellate 
Court should have allowed costs of the 
respondents which amounted to Rs. 206. 
In view of the above decision, costs of 
both the appeals must be borne by the 
present respondents. Costs of the . original 
Court, whose decree has been upheld and. 
in which each side was partially success- 
ful will be borne as incurred. 

The cross-objection is dismissed with. 
costs. 

D. Appeal dismissed. 


_ CALCUTTA HIGH COURT 
Ordinary Original Civil Suit No. 1840 of 
1936 
April 27, 1937 
REMFRY, J. 

HOOGHLY FLOUR MILLS Oo., Lip.-— 

PLAINTIFF 
versus 

NRITYANANDA DUTT—Deranpant 

Trade-mark—Infringement—Plaintiff selling goods 
in bags under particular pictorial representation 
—Goods getting popularity—Defendant selling simi- 
lar goods under similar bags—Pictorial representa- 
tion though named differently, general get-up very 
similar as to mislead customers—Plaintiff held enti- 
tled to injunction—Damages, how to be assessed. 

The plaintiff company sought to restrain the de- 
fendant from using their trade-mark and copying 
the get-up of their goods. Both parties sold in-the 
Calcutta market a whole meal flour. Both sold flour 
in small bags of 24, 5 and 10 seers each. The. 
plaintiff company started a mill in 1932, and adopt- 
ed a device representing “ Mother India” as a trade- 
mark and introduced sealed brown paper bags for 
marketing their flour. These bags had panels of 
printed matter in Bengali and Hindi. The words 
“ Bharat Mata” mark were printed on these bags 
but not in a conspicuous manner. The name of the 
mill was printed onthe back of the bag but not in 
a conspicuous manner, There was a large demand 
for their flour, and consumers asked for the" Bharat 
Mata ” brand and looked for the picture on the 
bags and the get-up of the bags before purchasing, 
The defendants stamped on their bags on back and 
front a small device representing “Mother India " 
and called his flour “ Bharat Janani” flour. The 
defendant failed to show that the plaintifi's mark 
was common to the trade. The new bags of the 
defendant's were superficially identical with those. 
of the plaintiff thus being deliberate limitation of 
the plaintiff's. The defendants also failed to prove 
the user of the small device of the printed picture 
before the plaintiff began to sell his goods under 
the particular mark. The imitation was so close: 
as to mislead ordinary persons from buying de~ 
fendant’s flour thinking it to be plaintiff's.: 

Held, that there should be a perpetualjinjunction res- 
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training the defendant, his servants and agents 
from placing upon goods of their manufacture and 
from selling any flour to which there was affixed or 
stamped orotherwise applied any label or design 
which colourably imitated the figure of “ Mother 

dia” or on which the words “ Bharat Janani”™ 
appeared. Juggilal Kamalapat v. Swadeshi Mills 
Qo. (3), relied on. 

Held, also that if the plaintiffs could establish that 
their sales decreased after the defendant started to 
use their bag (Ex. B), he would be entitled to the 
loss of profits resulting therefrom. If they could 
show that the average increase of the trade did not 
continue after that date, they were entitled to the 
loss of profit on such average increase of sales. 

Messrs. S. Chowdhuri and D. R. Das, for 
the Plaintiff. 

_ Messrs. P. N. Chatterjee and S. P. Ghosh, 
for the Defendant. 

Judgment.—This is a very plain case. 
The plaintiff company seeks to restrain 
the defendant from using their trade mark 
and copying the get-up of their goods. 
Both parties sell in the Calcutta market a 
whole meal flour said to be valuable asa 
preventive of cure of beri-beri. Both sell 
flour in small bags of 23, 5 and 10 seers 
each that is both supply flour put up in 
quantities for domestic consumption, and 
the evidence is that many buyers are 
illiterate. The plaintiff company started 
a mill in 1932 and adopted a device repre- 
senting “Mother India” as a trade mark 
and introduced sealed brown paper bags 
for marketing their flour. These bags had 
panels of printed matter in Bengali and 
Hindi. The words “Bharat Mata” mark 
were printed on these bags but not in a 
conspicuous manner. The name of the 
mill was printed cn the back of the bag but 
notin a conspicuous manner. The plaint- 
iff's trade increased from 7,000 to 8,000 
maunds in 1932-33 to some 80,000 maunds 
in 1935 and 1936. They claim, and I 
think the evidence amply supports this 
claim, that there was a large demand 
for their flour, and that consumers asked 
for the “Bharat Mata” brand and looked 
for the picture on the bags and the get-up 
of the bags before purchasing. 

The defendant's story is that he started 
with asmall shop—a grocers shop—and 
that he himself used to take ground-fiour to 
his customers some 13 in number, in 1337. 
At first, he says the bags in which his ficur 
was sold were plain. There, he says, he 
stamped on them back and front a small 
device representing “Mother India” and 
called his flour “Bharat Janani” flour. 
According to him it was not nntil 1343— 
that is between April 1935 and April 1936 
that he obtained many customers. Though 
the evidence is not very precise on the 
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point, for it is the defendant’s evidence, it 
is argued that this increase of trade from 
13 to 365 customers it is said—(but 
admittedly there was a great increase)— 
dated from the introduction of a printed bag 
with a larger representation of ‘Mother 
India.” It was admittedly about this 
time that the defendant secured retailers as 
customers. It was for the plaintiff to 
establish if he could that the increase 
coincided with the use of his mark, and 
that is not proved. 

The defendant's case is that his new bag 
merely had an enlarged replica of his old 
device on it and that that device and every- 
thing else which appears on the plaintiffs 
bag is common to the trade and that the 
distinguishing feature is that whereas the 
plaintiff's goods are known as “Bharat 
Mata, his are known as “Bharat Janani.” 
Taking these points one by one. The 
defendant did not plead that anything was 
common to the trade, but I allowed that 
issue to be raised for he had alleged 
previous user. Technically and actually 
that is a very different proposition but the 
evidence on either question is very much 
the same, and the defendant was really 
taking on himself a harder matter to 
prove, for to establish that anything is 
common toa trade requires more evidence 
than to establish previous user. As regards 
the main feature of the get-up of the 
plaintiff's bag, the pictorial representa- 
tion of “Mother India", the defendant 
relied on four other trade marks, which it 
seems Command some sale in the market, 
but apparently not a large sale. In all 
these trade marks there is a representation 
of a lady or goddess, but there is no 
similarity between any of them and the 
plaintiff's picture. Not even the most 
unwary customers would mistake one of 
them for the plaintiff's mark. Similar 
paper bags are used, but the general get- 
up of these four bags is not anything like 
that of the plaintiff's bag. In my opinion 
on an inspection of these four bags and tho 
plaintiff's bag, no case of the general gei- 
up or of the picture being common to the 
trade has been established. The defen- 
dant’s new bag seems tome to be a deli- 
berate imitation of the plaintiff's bag—it 
is superficially identical, 

Ihe other point on which the defendant 
relied was that he had, he claimed, used 
the picture since 1930 or two years before 
the plaintiff's mills began business, On 
this point he gave evidence himself. It is 
alleged that he made entries in his books 
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which fix the date on which he started to 
use a smali rubber stamp with the picture 
and the words “Bharat Janani” on it. He 
admitted that up to the time when he 
started the printed bags, he only sold one 
sort of flour and used one sort of rubber 
stamp. The books were by no means a 
set of bcoks or elaborate, except 
when entering sales of flour amounting to 
3,4 or 5 seers in a day the defendant 
wrote he says “Bharat Janani” flour: and 
when he records the purchase of a rubber 
stamp he writes “Bharat Janani" stamp ; 
and in one entry showing the stock-in- 
trade worth Rs. 27 he must needs add 
“Bharat Janani” mark. In my opinion 
these are not genuine books—they some- 
what cleverly show that few—very few— 
sales were effected, but it seems to me 
most unusual to add the words “Bharat 
Janani” in the circumstances. The defen- 
dant had nothing else to fix the dates. 
When he received a letter of demand from 
the plaintiff stating that they used their 
mark from 1932, in reply his solicitors do 
not state Low long the defendant claimed 
to have used the mark. Further no 
specimen of the alleged small mark was 
produced until the defendant filed an 
affidavit in reply to the plaintiff's affidavit 
in reply. 

The defendant called to corroborate the 
story of this small mark a man who said 
he made rubber stamps for him. The 
witness admitted that he could not read 
and made 6 or 7 rubber stamps a week, 
and yet professed to remember that he 
made the first rubber stamp for the defen- 
dant in 1930. The defendant also called 
two of his customers, who said they bought 
“Bharat Janani” flour from him and that 
the small rubber stamp was used in 1930 
or 1931, thatis 6 or 7 or 8 years ago. But 
both these witnesses clearly recoliected that 
the defendant milled wheat in his little 
shop in Grey Street, whereas the defen- 
dants said he did not mill his flour himself 
until 1936, or late in 1935, and never did 
so in Grey Street. One of these witnesses 
said he bought the defendant’s flour be- 
cause his mother had beriberi 
years ago. That might have been more 
impressive if he had not made the mis- 
take about the milling. It seemed to me 
that all these three witnesses said that they 
remembered that the stamp was used 6 or 
7 years ago to oblige the defendant, and 
there was nothing to enable them to 
select 7 or 8 years rather than 4 or 5 years 
for the date of their alleged purchases. 
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In my opinion it is by no means estab- 
lished that the defendant used this small 
stamp before the plaintifis began to use 
their mark. The whole story of the small 
stamp seems to me to be very dubious, and 
if it were used at all, it was only used 
while the defendant had as patrons cone 
sumers of flour, or quite possibly for some 
short period before the defendants started 
to use the bags with perinted matter on 
them he used this small stamp as a pre- 
liminary precaution before he started to 
imitate the plaintiff's mark. It is quite 
clear that the defendant only recently in 
1936 secured retail dealers as buyers of. 
his flour—before then, any trading was in 
a small shop in atiled hut. Surreptitious 
user of a mark does not affect the owner's 
rights. The plaintiffs give evidence that 
they had taken prompt action against two 
infringers and that their dealers were on 
the look-out for infringements. 

In my opinion at most the defendant 
used the small mark in a small way and 
did so with a view to claiming a right to use 
a mark which would enable him to pass off 
his flour for the popular flour manufactured 
by the plaintiff. It was argued that on . 
the plaintiff's own evidence no deception 
was possible. This was based on the state- 
ment made in the affidavit of Mr. Fyffe ` 
and Bistu Charan which both witnesses 
adhered to in their evidence. Mr, Fyffe 
said that the plaintiff's atta is called 
for by the name Bharat Mata, and 
“customers look to the mark and general 
get-up ofthe paper- bags to satisfy them-. 
selves that this atta is of the plaintiff’. 
The other affidavit was tothe same effect. 
This was construed to mean that the cus- 
tomer looked for the name given to the 
mark in the printed matter on the bag. 
But that was not put to either witness, 
for it was obvious that both witnesses 
meant that the customer looked at the 
mark, that is, the picture. This seems very 
probable in the case of all buyers and 
especially in the case of illiterate buyers. 

It was argued that ignorant customers 
are not to be protected and great reliance 
was placed on a judgment reported to be 
delivered by Romer, L. J. in Payton & Co., 
Lid. v. Snelling Lampard & Co. (1), at 
p. 57*. The words attributed to Romer, 
L.J. donot appear to be attributed cor- 
rectly—they are certainly not up to the 
standard of his judgments as reported in 
authorized report. Accurding to the report 

(1) (1801) 17 Rep. Pat. Cas. 48. 

*Page of (1901) 17 Rep. Pat. Oas,—[#d.] 





1938 


the learned Lord Justice said that only 
the customers who “know the distinguish- 
ing characteristics of the plaintiffs’ goods” 
and “what is fairly common to the trade” 
need be considered. At p. 52* the learned 
Judge is reported to have said: 

“The customer to be protected is the one who 


knows the features of your tins apart from what 
is common to the trade.” 


It was alleged in the case that the 
general getup of the plaintiff's tins of 
coffee had been copied, but no fraud was 
established. The passage in the judgment 
seems to be wrongly reported, for the 
goods in question were packed in tins and 
no characteristics of such goods would be 
apparent toa buyer inashop. Onceit is 
necessary to amend words, incorrect on 
the face of them, it is impossible to place 
any reliance on the report. Further the 
statement that a customer must know what 
is “fairly common" to the trade before his 
deception is material, appears to be wrongly 
reported. I can find no other judgment 
which suggests any such requirement which 
on the face of it is difficult, for it prac- 
tically amounts to limiting the persons whose 
deception is material, to experts in the 
particular trade, but Rekeurd, J. followed 
this judgment. On appeal Payton & Co., 
Ltd. v. Snelling Lampard & Co., Ltd. (2) the 
only point decided was that it was for the 
Judge and not for a witness to express an 
opinion as to whether two designs are similar. 
In any case, none of these alleged essentials 
has any application to this country. That 
was the view takenin Juggilal Kamlapat 
v. Swadeshi Mills Co. (3) where the Judicial 
Committee approved of the judgment of 
Mears, ©. J. on this point. There Lord 
Dunedin states that the plaintiff's case was 
that the defendants 

“suddenly began to use trade marks, which, 
though if critically looked at by a person of such 
literacy as to have critical powers of observation 


would not confuse, yet would be apt to be con- 
fused by the illiterate and unobservant.” 


He then approved of the injunction 
granted to the plaintiffs. This was a case 
where the trade-mark was copied as well 
as the general get-up. -This decision can- 
not be disregarded or in any way modified 
by the observations attributed to 
Romer, L.J. In this case,in my opinion 
the imitation is so close that it would 


(2) (1901) A O 308; 70 L J Ch, 644; 85 L T 287; 17 
Rep. Pat. Cas. 628. 

(3) 51 A 182; 114 Ind, Cas. 30; A I R 1929P O 
11; £6 I Al; Ind. Rul. (1929) P O 70; 29 L W 243; 33 
CW N 242; 31 Bom, L R 285; (1929) A L J 1; 56M 
Ld 282 (PO). 


* Page of (1901) 17 Rep, Pat. Gas.—[Hd.] 
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enable a dealer to pass off the defendant's 
flour for that of the plaintifs manufac- 
ture, and the whole get-up is so similar 
that an injunction in the terms approved 
by the Judicial Committee in the above- 
cited case should be granted. In my opi- 
nion it is not established that the defen- 
dant's flour was ever known as “Bharat 
Janani” flour, and that it is established 
that the. plaintiff's floor was known as 
~““Bharat Mata” flour. 

The defendants bags in my opinion are 
likely to mislead ordinary buyers who ask 
for “Bharat Mata” flour into a belief that 
the defendant's flour is the flour with the 
reputation, i.¢., plaintiff's flour. I do not 
think that the plaintiff is entitled to claim 
the general get-up of the bags or the 
arrangement of the printing on them. 
Whether the defendant should be res- 
trained from using the words “Bharat 
Janani” in connection with the flour is a 
difficult point. Butas the words mean the 
same as the words “Bharat Mata” and in 
my opinion were adopted in order to justify 
the printed mark, I think that the platntiffs 
are entitled to an injunction. There will be a 
perpetual injunction restraining the defen- 
dant, his servants and agents from placing 
upon goods of their manufacture and from 
selling any flour to which there is affixed 
or stamped or otherwise applied any label - 
or design which colourably imitates the 
figure of “Mother India” (annexure “A” to 
the plaint) or on which the words “Bharat 
Janani” appear. 

There will also be an order on the 
defendant to deliver up to the plaintiff for 
destruction all infriging bags, dies and 
stamps in his possession. I see no reason 
for an order to deliver up all flour packed 
in such bags; only the empty or emptied 
bags need be delivered up. As regards 
damages, there will be a reference avd 
damages are to be assessed according to 

‘the rule laid down in Juggilai Kamlapat 
v. Swadeshi Mills Co. (3). The plaintiff 
company, if they can establish that their 
sales decreased after the defendant started 
to use his bag (Ex B), are entitled to the 
loss of profits resulting therefrom. If they 
can show that the average increase of the 
trade did not continue after that date, they 
are entitled to the loss of profit on such 
average increase of sules. The defen- 
dant will pay the plaintiff's costs on Scale 
No. 2 and all reserved costa. 

D. Suit decreed. 
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LAHORE HIGH COURT 
Oivil Revision Petition No, 240 
of 1937 
July 15, 1937 
Tag Onano, Orga. O. J. AND 
: ABDUL Rasurp, J. 
Firm JOWAHIR SINGH-SUNDAR 
SINGH —Puatntirrs—Paritioners 
3 versus 
FLEMING SHAW & Co, Lrp., 
AMRITSAR & KARACHI 
_ —DEFENDANT— RESPONDENT 
Arbitration Act (IX of 1899), s. 19—Dispute sub- 
mitted to arbitration—Suit relating to same matter— 
No order staying arbitration proceedings obtained— 
Award—Civit Court, if bound by it—Award, validity 
—Court, if can grant stay and allow parties to pro- 
ceed with arbitration — Application for stay of sutt 
subsequent to award under s. 19—Application, if 
should be dismissed—Order under s. 19, if can be 
passed after award— Proper eourse— Stay, when should 
be refused, where there are allegations of fraud— 
Misrepresentation and coercion, 
When the same matter comes before two tribunals, 
a public tribunal appointed by the Sovereign and 
a domestic forum chosen by the parties, and no 
order is made staying the proceedings either under 
8.19, Arbitration Act or Sch. II, Para. 2 of Civil Pro- 
cedure Code before the one or the other, the public tri- 
bunal alone must decide that matter and cannot be 
hampered by any adjudication thereupon made by 
the private tribunal. Neither can that adjudication 
be pleaded as a bar to the action, norcan it be 
allowed to affect the merits of the decision given by 
the public tribunal. Unless the action is stayed by 
the Court, any award given during the pendency of 
the suit willbe null and void, as a private tribunal 
cannot oust the jurisdiction of the ordinary Courts. 
If after the institution of the suit, the opposite party 
still wishes to proceed with the arbitration, his 
remedy is to apply for stay, which the Court will 
grant, unless _ there are weighty reasons to the 
contrary. Khillooram Lokuram v. Louis Dreyfus & 
Co. (9), dissented from. [p. 356, col. 2; p. 357, col. 2.) 
[Oase-law discussed,] 


The object of passing an order staying the suit 
under 8.19, Arbitration Act, is to allow the parties to 
proceed with the arbitration: Bat if befcre the 
application for stay is made or has been disposed of, 
the arbitrators have already made the award, there 
will be no point in, making the stay order. In that 
event, the proper course for the opposite party would 
be to pleadthe award in bar of the suit, and not to 
obtain an order staying the suib pending arbitration, 
which had already terminated. Khillooram Lokuram 
v. iy Dreyfus & Co. (9), dissented from. [p. 357, 
col, 2. 

Jf allegations offraud and coercion go to the very 
root of the agreement to refer to arbitration, or 
if they relate to matters outside the scope of the 
submission, the only forum to decide that matter is 
the Civil Court. Ineither of these cases s, 19 will 
ex necessitate ret be inapplicable. Jai Narain- 
Babu Lal v. Narain Das-Jaini Mal (2), Jnanendra 
Krishna Bose v. Sinclair Murray di COo. (12) and 
Hormusji and Daruwalla v. District Local Board, 
Karachi (13), referred to. [p, 358, col. 2.] 

If on the other hand, misrepresentation, fraud, or 
coercion is.alleged to have been committed in refer- 
ence to matters which are sought to be proved in 
proof or disproof of the contentions of the parties 
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relating to adispute which has been, or can be 
validly referred to arbitration in accordance with the 
original agreement, this will not necessarily be a 
on for declining to stay the suit. [p. 358, col. 
Plaintifi instituted a civil suit the subject-matter 
of which was already submitted by the defendant to 
the arbitrators. The plaintif filed an application 
under O. XXXIX, r.l, Civil Procedure Code, for an 
injunction restraining the arbitrators from continu- 
ing the proceeding. Noorders were passed upon this 
application. The defendant took no part in the 
proceeding before the Court. Meanwhile an award 
being delivered bythe arbitrators, the defendant 
filed an application in thesuit under s. 19, Arbitra- 
tion Act, praying for the stay of the suit as the award 
had been delivered. The award was declared null 
and void as the stay order had been obtained before 
the award was delivered : 


Held, that the declaration of the award null and 
void did not mean that the application of the defen- 
dant under s. 19 should bedismissed. On the other 
hand, the application having been made before the 
filing of the written statement or the defendant 
having taken any other proceedings in the suit, the 
Oourt was bound to consider and decide it in accord- 
ance with law. [p. 359, col. 2.] 

O.R. P. from an order of the Sub Judge, 
First Class, Amritsar, dated February 27, 
1937. i 

Mr. Dev Raj Sawhney, the 
tioners. 

Mr. Norman Edmunds, for the Respond- 
ent. $ 

Tek Chand, Offg. C. J.—This is a 
petition for revision of the order of 
the Subordinate Judge, First Olass, 
Amritsar, dated February 27, 1937, passed 
under s. 19, Arbitration Act IX of 1899, 
staying a suit for rendition of accounts, 
which the plaintiff-petitioner had instituted 
against the defendant-respondent in his 
Court. The defendant, Messrs. Fleming 
Shaw & Co., Ltd.is a Company incorporat- 
edin England and carries on business in 
various places in India. Its principal office 
in this country is at Karachi andit has an 
agency and an office at Amritsar, of which 
ore Mr, Brine was the Manager during the 
period covered by the present dispute. 
The plaintiff firm Jawahir Singh-Sundar 
Singh is a firm of importers, piece-goods 
dealers and brokers,, registered under the 
Partnership Act, having its Head Office at 
Amritsar. By an agreement dated Novem- 
ber 25, 1927 (Ex, D-l) the defendant Oom- 
pany appointed the plaintiff firm as 
guarantee-brokers in Amritsar and through- 


out the Punjab: 

“In.respect of all cotton and woollen piece-goods, 
yarn and (hardware) sundries intended for, .or 
ordered by the said merchants (defendant Qom- 
peny), or intended for or ordered by all indentors 
or other persons through the said merchants during 
the continuation of the agreement,” 


The plaintiff firm guaranteed the ‘full 


for Peti- 
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and due payment, performance and dis- 
charge to the defendant Oompany by all 
indentors or other persons of their liabi- 
lities, and it was to receive from the 
defendant commission at certain specified 
rates. The agreement was to remain in 
force, in the first instance, for 12 calendar 
months from December l, 1927, and there- 
after to continue for each subsequent 
year until terminated on three months’ 
notice delivered by cne party to the other. 
The defendant Company was to keep ac- 
counts of the transactions covered by 
the agreement; the accounts between the 
parties were to be made up once in every 
six months on January 1, and July 1, 
each year; and the final settlement was 
to be taken after the payment of all 
sums due under indents or orders cover- 
ed by the guarantee. For the due fulfil- 
ment of the terms of the agreement, the 
plaintifis deposited with the defendants 
the sum of twenty-five thousand rupees. 
Clause 21 of the agreement (Ex. D 1) pro- 
vided that all disputes between the parties 
“touching any matteror thing arising out of 
the agreement or the construction thereof shall 
. be referred to the arbitration of two European arbi- 
trators, managers or assistants in firms, who are 
members of the Karachi Ohamber of Oommerce, 
Yesident of Karachi, and one to be chosen by 
each party.” 

In the event of one of the parties failing 
to name an arbitrator within seven 
days after receipt of notice from the 
other, thelatter was empowered to nomi- 
nate both arbitrators whose decision was 
to be final and binding upon the parties. 
All proceedings in connection with the 
_ arbitration were to take place at Karachi 
and were to be “deemed to be within 
the provisions of the Arbitration Act [X 
of 1899". It is common ground between 
the parties that the business under the 
agreement continued between them for 
more than seven years. In the cold wea- 
ther of 1934-35, however, differences appear 
to have arisen and on January 23, 1935, 
the defendant Oompany wrote to the 
plaintiff firm intimating that it had 
appointed Mr. Reed of Karachi as arbitra- 
tor and asking the plaintiff to nominate a 
European merchant of Karachi as the 
second arbitrator, as provided in cl. 21 
of the agreement. The plaintiff firm 
having failed to appoint the second arbi- 
trator, the defendant's Pleader at Amritsar 
sent a telegraphic reminder to the plaint- 
iff on February 7, 1935. The plaintiff 
firm sent no reply to this telegram till 
the llth. In the meantime, on february 
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9, 1935, the firm instituted a suit against 
the defendant Company in the Court of 
the Subordinate Judge at Amritsar for 
rendition of accounts of the dealings under 
the guarantee agreement of November 29, 
1927, (Ex. D-1). In the plaint it was 
averred that the plaintiff firm had at all 
times observed the terms of the agreement, 
that the accounts sent by the defendant 
Company to it were incomplete and in- 
correct, that the confirmation of these 
accounts given by Harbhajan Singh, one 
of the partners of the plaintiff firm, was 
based on inaccurate information supplied 
by the defendants, who had withheld and 
misrepresented material facts, that the 
defendant Company had wrongly debited 
the plaintiffs with the losses of transac- 
tions not covered by the agreement, es- 
pecially those with one Hari Saran Ohow- 
kra, in respect of which a number of 
documents had been secured from Har- 
bhajan Singh by fraud, misrepresentation, 
duress and undue pressure exercised by 
certain persons connected with the defend- 
ant Company. 

On February 22, 1935, the plaintiff firm 
presented an application under O. XXXIX, 
r. 1, Oivil Procedure Oode, for issue of an 
injunction to the defendant Company, 
restraining it from starting or continuing 
the arbitration proceedings at Karachi 
which it intended to take, as intimated in 
the telegram sent by the Company's 
Pleader on February 7, 1935. This ap- 
plication came up for preliminary hearing 
before the Subordinate Judge on February 
23, 1935, who directed notice to issue to 
the defendant to appear on March 9, 1935, 
and show cause why the injunction 
asked for be not granted. This notice was 
served on Mr. Brine, the Amritsar Manager 
of fhe defendant Company, on February 
23, 1935. Inthe meantime on February 11, 
1935, the plaintiff firm had replied by 
wire to the defendant's Pleader's telegram 
of the 7thintimating that a suit for rendi- 
tion of accounts had been filed on Febru- 
ary 9, 1935, and asking the defendant not 
to proceed with the arbitration which it 
was stated would be illegal. 

‘Notwithstanding the receipt of this 
reply, and the service of notice of the ap- 
plication for injunction on its agency 
Manager at Amritsar, the defendant Com- 
pany proceeded with the arbitration. Pur- 
porting to act under ci. 21 of the agree- 
ment, the defendant on February 8, 1935, 
made a referenceto Messrs. Leslie Reed 
and R. H, Martin of Karachi as arbitra- 
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tors. These arbitrators -fixed February 
25, 1935, as the date of hearing, and later 
adjcurned it to March 8, 1935. On that 
date Mr. Radhey Lal Pleader fcr the plaintiff 
firm appeared before the arbitrators and 
lodged a protest questioning their juris- 
diction to prcceed with the arbitration 
after the instituticn of the suit at Amrit- 
sar, and raised various other legal objec- 
tions to the preceedings before them. After 
making a statement to this effect, he with- 
drew. The arbitrators, however, proceeded 
ex parte, and on March 9, 1935, delivered an 
award directing the plaintiff firm to pay 
to the defendant Company the sum of 
Rs. 20,446.26 with interest at 6 percent. 
per annum frcm December 18, 1934, and 
the costs of the reference. 

As already stated, the Subordinate 
Judge at Amritsar had fixed the same date 
i. en March 9, 1935, for the hearing of the 
plaintiff's application under O., XXXIX, 
T. 1, when the defendant Company was 
to show cause why an injunction should 
not issue directing it nct to proceed 
with the arbitration. On March 9 the 
defendants duly appeared by a Pleader 
who stated that arbitration proceedings 
had been held at Karachi on March 8 and 
that, therefore, the plaintiff's application 
for issue of an injunction had become 
infructuous. The Subordinate Judge ad- 
journed the further hearing of this ap- 
plication to March 14 to enable the de- 
fendant’s Pleader to ascertain if the 
arbitration proceedings were still going on 
or the award had actually been delivered. 
Before the adjournment ‘of the case, how- 
ever, the defendant’s Pleader filed an 
application under s. 19, Arbitration Act, 
praying that the suit be stayed as, in 
accordance with the provisions of cl. 21 of 
the agreement (Ex. D-1), the dispute con- 
cerning the agreeement had been referred 
to the arbitration of two European mer- 
chants at Karachi. 

The matter came up before the Subordi- 
nate Judge on March 14, 1935, when the 
defendant's Pleader intimated that the 
award had been delivered on March 9, 
On this, the plaintiff's Pleader admitted 
that this applicaticn for injunction had 
become infructuous and he withdrew it. 
The defendant’s Pleader, however, pressed 
his application under s. 19 for stay of the 
suite To this application the plaintiffs 
filed a lengthy reply on March 28, 1935, 
raising mumercus objections. Thereupon 
the learned Subordinate Judge framed a 
preliminary issue: “Whether the suit 
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should not be stayed for the reasons given 
in the plaintiffs’ written statement?” 
Proceedings on this application dragged on 
till February 27, 1937, when by the order 
under revision, the learned Subcrdinate 
Judge granted the application and stayed 
the suit under s. 19. He held that an 
award having been obtained on March 9, 
1935, the present suit could not proceed 
“for even if the plaintif got a decree it 
would be a nullity unless the award was 
set aside’, He alsoheld that, thcugh the 
Plaintiff in his plaint had pleaded fraud, 
coercion, ete, these questions “could not 
be raised in a suit for accounts” and, there- 
fore, need not be decided. Finaily he 
obsesved that in any case as at the time 
the plaintiff brought the suit “there was a 
submission pending before the arbitrators”, 
therefore, s. 19 of the Act was applic- 
able to the present suit. He accordingly 
passed an order staying the suit under that 
section. 

Before us the plaintiff's learned Counsel 
has urged the following four points: (1) 
That the defendants not having shown 
that all matters involved in the suit had 
been referred to the arbitrators, the suit 
should not have been stayed under s. 19, 
even if it was otherwise applicable; (2) 
that assuming that the arbitration covered 
the same points as those involved in the 
suit, the arbitrators became functi officio 
the moment the suit was instituted and 
all further proceedings taken by them, 
without an order of stay under s. 19 
having been obtained, were illegal and the 
award delivered by them on March 9, 1935, 
is a nullity; (3) that, assuming that the 
award is valid, it having been delivered 
on March 9, 1935, after which the arbi- 
trators had nothing more to do, the order 
passed by the lower Court on February 27, 
1937, staying the suit under s. 19 is 
meaningless and illegal; and (4) that in 
any Case the suit raised difficult questions 
of fact and law, particularly those relating 
to the losses incurred in the defendant’s 
dealings with Hari Saran Chowkra with 
whom the plaintiff firm had no concern 
and in respect of which Ex. D-6 and cer- 
tain other documents had been obtained 
from Harbhajan Singh, a partner of the 
Plaintiff tim, by fraud, misrepresentation 
and duress, exercised on him by certain 
persons connecied with the defendant 
Company and, therefore, this was a fit case 
to be decided in Court and not by arbitra- 
tion, and for this reason also this suit 
should not have been stayed. 
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Before deciding these points, it seems 
necessary to refer to certain well-estab- 
lished principles of law on which there is, 
or can be, no controversy. The general 
rule is that a party to a dispute has got 
the right to seek the assistance of Courts 
of Law, constituted by established autho- 
rity, to have his disputes settled according 
to law. This right inheres in every suitor 
and any agreement by which a party is 
restricted absolutely from enforcing his 
rights under or in respect of any contract 
by usual legal proceedings-in ordinary tri- 
bunals is to that extent void, being 
opposed to public policy. Thisis enacted 
in s. 28, Contract Act. The law, however, 
permits the parties to make a valid agree- 
ment to have present or future disputes 
settled out of Court by private arbitration. 
This is clearly recognized in Exceps. l 
and 2tos. 28, which specifically provide 
that that section does not render illegal a 
contract by which two or more persons 
agree that any dispute, which has already 
arisen, or which may arise hereafter, shall 
be referred to arbitration. But while this 
is 60, the existence of a valid agreement 
to refer existing or future disputes to 
arbitration does not oust the jurisdiction 
of the Courts to entertain a suit relating 
to the matters agreed to be referred to 
arbitration. Nor can such agreement be 
pleaded as a conclusive bar to the suit, 
unless the submission to arbitration has 
actually resulted in the rendition of an 
award. Accordingly, it has been enacted 
ins. 2], Specific Relief Act, that no con» 
tract to refer present or future differences 
to arbitration shall be specifically enforced. 
But this does not mean that if a person, 
in breach of the agreement to refer to 
arbitration, institutes a suit in a Court, 
the opposite party is without a remedy. 
In such a case he may if he chooses 
apply for the stay of the suit pending 
arbitration, provided he does so at the 
eatliest opportunity, and if there are no 
special reasons to the contrary, the Court 
will stay the suit. Provisions to this effect 
will be found ins, - 19, Arbitration Act, as 
well as para. 18 of Sch. Il, Civil Procedure 
Code; the former Act applies only to Pre- 
sidency Towns or other local areas to which 
its provisions have been made applicable by 
the Local Government. It is common 
ground between the parties that the pre- 
sent case is governed by the Arbitration 
Act. Section 19 of that Act reads as 
follows : 

“19. If any party to a submission, to which this 
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Act applies, or any person claiming under him, 
commences any legal proceedings against any other 
party to the submission, or any person claiming 
under him, in respect of any matter agreed to be 
referred, any party to such legal proceedings may, 
at any time after appearance and before filing a 
written statement or taking any other steps in 
the proceedings, apply to the Oourt to stay the 
proceedings; and the judicial authority before 
which the proceedings are pending, if satisfied 
that there is no sufficient reason why the matter 
should not be referred in accordance with the sub- 
mission and that the applicant was at the time 
when the proceedings were commenced, and still 
remains ready and willing to do all things neces- 
sary to the proper conduct of the arbitration, may 
make an order staying the proceedings.” 

It will be seen that the conditions which 
must be fulfilled before an application for 
stay can be made are: (1) that there must 
be a valid submission; (2) that legal pro- 
ceedings in Court have been commenced 
by a party to the submission in respect of 
a matter agreed to be referred; and (3) 
that the application for stay is made by 
the opposite party before filing his written 
statement or taking other steps in the 
Proceedings. If these conditions are ful- 
filled, the Oourt will grant the application 
and stay the suit so as to enable the parties 
to have the dispute settled by arbitration, 
unless of course the opposite party satisfies 
it that there are sufficient reasons to the 
contrary. If, however, the opposite party 
does not avail himself of the provisions of 
s. 19, or fails to apply under that section at 
the proper time, or where the application if 
made has been refused, the Court will pro- 
ceed with the suit and its decision will be 
binding on the parties. And this is so 
not only where the action had been brought 
before the reference to arbitration, but 
also in cases where the arbitrators had 
been appointed before the institution of 
the suit and had actually entered upon 
their duties (but had not given the award) 
before that date. It is well-settled that the 
existence of the submission or the 
pendency of arbitration proceedings is no 
defence to an action in breach thereof, 
unless the stay is obtained in accordance 
with the provisions of s. 19, Arbitration 
Act (or para, 18, Sch. II, Civil Procedure 
Oode) which correspond to s. 4, English 
Arbitration Act. The leading authority 
on the subject is Doleman & Sons v. Qssett 
Corporation (1), where Fletcher Moulton, 
L. J. explained the law in the following 
terms at pp. 268-69*: 

“The present position, therefore, of agreements to 


(1) (1912) 3 K B 257; 81 L JK B 1092; 107 L T 581; 
76. J P 457; 10 L G R 915. 
~¥Page of (1912) 3 K. B.— Hal 
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refer to private tribunals may be shortly express- 
ed thus. The law will not enforce the specific 
performance of such agreements but if duly appeal- 
ed to, it has the power, in its discretion, to refuse 
to a party the alternative of having the dispute 
settled by a Court of Law, and thus to leave him 
in the position of having no other remedy than, to 
proceed by arbitration. If the Court has refused 
to stay an action, or if the defendant has abstained 
from asking it to do, the Court has seisin of the 
dispute, and it is by its decision, and by its decision 
alone, that the rights of the paties are settled. It 
follows, therefore, that in the latter case the private 
tribunal, if it has ever come into existence, is 
functus officio, unless the parties agree de novo 
that the dispute shall be tried by arbitration, as 
in the case where they agree that the action itself 
shall be referred. There cannot be two tribunals 
each with the jurisdiction to insist on deciding the 
rights of the parties and to compel them to accept 
its decision. To my mind, this is clearly involved 
in the proposition that the Oourts will not allow 
their jurisdiction to be ousted. Their jurisdiction 
is to hear and decide the matters of the action, 
and for a private tribunal to take that decision 
out of their hands, and decide the questions itself, 
is a clear ouster of jurisdiction, Therefore, to hold 
that the private tribunal is still effective after the 
dispute has come before the Oourt, would be to 
say that, in all cases in which s, 4, Arbitration 
Act, 1889 applies, the defendant may still force on 
an arbitration and, by obtaining an award from 
the arbitrators, oust the jurisdiction of the Courts to 
decide the question they have in hand. In each 
case where the Oourt has decided that it will retain 
in its own hands the decision of the case, there 
would thus be a race between it and a private 
tribunal, which should be the first to give a deci- 
siox in the matter. The learned Judge has decided 
that, if during the pendency of the action an 

. award is obtained from the arbitrator, it can be 
pleaded in bar to the action, or, in other words, 
the decision of the arbitrator, and not that of the 
Court, decides the rights of the parties. If this 
were good law, there would in every case be the 
race between the public and private tribunals 
which I have described, and ‘the decision of the 
speediest would prevail. This would be ousting 
the jurisdiction of the Court in a most ignominious 
way.” 


It was accordingly held in that case 
that where an action has been commenced 
upon a contract containing a provision for 
reference to arbitration of any dispute 
arising under the contract and is pending, 
no application to stay the action having 
been made under s. 4, or such an applica- 
tion having been refused and award made 
by the arbitrator under the provision 
for reference upon the subject-matter of 

- the action, subsequent to the commence- 
ment thereof, and without the -consent of 
the plaintiff, is invalid and will not afford 
a defence to the action. The principle 
laid down in Doleman & Sons V. Ossett 
Corporation (1) has been followed in 
numerous cases by this Court and other 
Oourts in India. The leading case of this 
Oourt in Jai Narain-Babu Lal v. Narain 
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Das-Jaini Mal (2) where the proposition 
laid down in the above case was adopted 
as “resting upon sound principle, the 
validity of which could not be impeached,” 
and it was observed: 

“It is clear that when the same matter comes 
before two tribunals, a public tribunal appointed 
by the Sovereign and a domestic forum chosen by 
the parties, and no order is made staying the pro- 
ceedings before the one or the other, the public 
tribunal slone must decide that matter and can- 
not be hampered by any adjudication thereupon 
made by the private tribunal. Neither can that 
adjudication be pleaded as a bar to the action, nor 
can it be allowed to affect the nuerits of the deei- 
sion given by the public tribunal.” | 

The most recent instance of the appli- 
cation of this principle in this Court will 
be found in Ghanesham Dass Gowerhan 
Dass v. Tek Chand (3) where it was held 
that unless the action is stayed by the Court, 
apy award given during the pendency of 
the suit will be null and void, as a private 
tribunal cannot oust the jurisdiction of 
the ordinary Courts. The question has been 
frequently considered in the Calcutta High 
Court where the same view has been taken 
in a series of cases: see Dinabandhu Jana 
va Durga Prasad Jana (4), Ram Prasad 
Surajmull v. Mohan Lal Lachmi Narain 
(5), Jokiram Kaya v. Ghaneshamdas Kedar- 
nath (6) and Sarat Chandra Sen v. Rajkumar 
Mookerjee, 69 Ind. Cas. 863 (7). The 
Madras High Court also has beld in Appavu 
Rowther v. Seeni Rowther (8) that a pri- 
vate reference to arbitration of a subject 
of a dispute does not prevent either party 
filing a suit in a Court of Lawin respect of 
the same matter; and on the institution of 
the suit, the arbitrators become functi officio 
and any award by them made thereafter 
is without jurisdiction, unless of course 
stay of the suit had been obtained at the 
earliest opportunity and before the award 
had been made. 

“The learned Counsel for the respondent 
contended, however, that these decisions 
went much further than the rule laid down 
in Doleman & Sons v. Ossett Corporation 
(1) and are based upon a misapprehension 


(2) 3 Lah. 296; 69 Ind. Cas, 585; A IR 1922 Lah. 
369. 


(3) 17 Lah. 291, 157 Ind. Cas, 867; A I R 1935 Lah. 
916; 38 P L R 636; 8 R L 153. 

(4) 46 O 1041;51 Ind, Oas, 80; AI R 1919 Oal. 479; 
29 OL d 399; 23 O W N 716. í 
aa) eT es 60 Ind. Cas, 895; AIR 1924 Cal. 770; 

(6) 47 O 849; 61 Ind. Oas, 380; A IR 1921 Gal, 244; 
25 O W N62. 

(7) 69 Ind. Cas, 863; AIR 1923 Cal. 135; 35 C LJ 
482; 26 O WN 967. 

(8) 41 M 115; 42 Ind. Oas. 514; A IR 1918 Mad, 719; 
33M L J177;6 L W 243, 
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of the judgment of Fletcher-Moulton, L. J. 
in that case, and in support of his con- 
tention he relied upon a ruling of the 
Judicial Commissioners of Sind in Khil- 
looram Lokuram v. Louis Dreyfus & Co., 
52 Ind. Cas. 130 (9) which has been fol- 
lowed in subsequent decisions of that Court 
reported in Tyebally Abdul Husain v. James 
Finlay & Co., 80 Ind. Cas. 369 (10) and 
Mitsui Busan Kaisha, Lid. v. Tataram 
Bhagwandas, 87 Ind. Oas. 83 (11). In that 
case it was held that the mere fact of a 
suit being filed does not invalidate the 
arbitration proceedings. It was further 
held that an order under s. 19 can be made 
before, as well as after, the reference or 
award. After reading ihe learned judg- 
ment of Pratt, J. C. in that case, with the 
respect to which all judgments of that 
learned Judge are entitled, I find myself 
unable to accept his conclusion on both 
these points, in preference to the contrary 
decisions of the Lahore, Calcutta and Madras 
Courts, which as has been shown above, 
are based on principles, the correctness of 
which is beyond dispute. The learned 
Judicial Commissioner appears to have 
thought that as a result of the adoption 
of the opposite view, the provision for stay 
of the suit contained in s. 19, Arbitration 
Act (or Sch. II, Para. 18, Civil Procedure 
.Code) “would become unnecessary, and the 
arbitration proceedings and the agreement 
would be dead as soon as the suit was 
filed.” But, if I may say so with all 
deference, this is by no means the case. 
If, after the institution of the suit, the 
opposite party still wishes to proceed with 
the arbitration, his remedy is to apply for 
stay, which the Court will grant, unless 
there are weighty reasons to the contrary. 
And as to the effect of the institution of 
the suit on proceedings already taken 
before the arbitrators, the correct position 
is thus explained by Mookerjee, J. in 
Jokiram Kaya v. Ghanshamdas Kedarnath 
(6) at p. 855*: 

“Oousequently, when a reference to arbitration 
has been made and the private tribunal has come 
into existence, the effect of the institution of 
the suit is that from that very moment the 
| arbitrators become functi officio that is their 
authority to deal further with the matter becomes 


extinguished, The institution of the suit cannot, 
however, retrospectively affect the validity of the 


© 52 Ind. Oas. 130; A I R1919 Sind 57; 138 L 
z (10) 80 Ind. Oas. 969;A1R1924 Sind 105;17 S L 

(11) 87 Ind. Oas. 83; A I R 1994 Si ; 
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reference which, when it was made, was in exact 
conformity with the agreement of the parties. If 
this view were not adopted, the result would 
follow that a party to a submission, who had 
appeared thoughout and had taken his chance be- 
fore the arbitrators might at the very last moment, 
when the award—possibly an adverse award—was 
about to be made, and when there would be no 
time left for his opponent to obtain a stay order, 
institute a suit and thereby render infructuous the 
entire proceedings. Such a conclusion cannot, in 
our opinion, be defended either on principle, or on 
the authorities .. In the case before us the arbitra- 
tion proceedings were properly instituted and carried 
on tlll up to the moment of the institution of the 
suit; that suit could not, on any conceivable principle 
of law, relate back to the date of reference and 
affect the validity of the proceedings which had 
followed thereon.” 

It was accordingly held that all pro- 
ceedings before the arbitrators subsequent 
to the institution of the suit were invalid, 
and the award given by them was held 
to be null and void. The award having 
been cancelled, the learned Judges then 
proceeded to consider whether, in the 
circumstances of that case, there were 
adequate grounds for not staying the suit, 
and finding for the defendant, they stayed 
the suit, leaving the perties to proceed 
with the arbitration from the stage at 
which the proceedings were on the date 
of the institution of the suit. With great 
respect, I consider that this case states 
correctly the true legal position and I am 
unable to follow the contrary decision in 
Khillooram Lokuram v. Louis Dreyfus & Co. 
52 Ind. Qas. 130 (9). 

Nor can I accept the view of the learned 
Judicial Commissioner in the above case, 
that an order of stay can be passed under 
s. 19, Arbitration Act, even after the 
award had been given (see p. 134 of the 
Report). There is nothing in the section 
which would justify this conclusion. The 
object of passing an order staying the 
suit under that section is to allow the 
parties to proceed with the arbitration: 
But if before the application for stay is 
made or has been disposed of the arbitra- 
tors have already made the award (which 
according to the view of the learned Judi- 
cial Commissioner is valid), there will be 
no point in making the stay order. In 
that event, the proper course for the 
opposite party would be to plead the 
award in bar of the suit, and not to obtain 
an order staying the suit pending arbitra- 
tion, which had already terminated. The 
learned Judicial Commissioner has observ- 
ed that the Lord Justices who decided 
Doleman & Sons v. Ossett Corporation (1) 
“were of opinion that a stay order could 


-be made not only after reference but even 


358 


after award.” With great respect, I may 
say that there is nothing in the judgments 
of the Lord Justicesin that case to warrant 
this conclusion. Nor was the learned Coun- 
sel for the respondent able to adduce any 
other argument in support of it. 

Applying these principles to the case 
before us, it must be heid that the award 
delivered on March 9, 1935, more than a 
month after the institution of the suit, is 
a nullity and that it cannot be pleaded by 
the defendant either to obtain a stay order 
under s. 19, or in bar of the suit. As 
pointed out already, the suit had been 
instituted in the Court of the Subordinate 
Judge at Amritsar on February 9, 1935. 
Notice of the institution of this suit 
had been served on Mr. Brine, the Local 
“Manager of the défendent, on February 
23, 1936. If the defendant Oompany 
wanted to have the matter decided by the 
arbitrators and not by the Court, it should 
have obtained a stay order from the Court 
forthwith and then. proceeded with the 
arbitration and obtained the award. In 
that event, the award would have been 
valid and binding. But instead of doing 
so, the defendant Company proceeded with 
the arbitration, and having obtained an 
award in its favour on March 9, moved 
the Court several days later for stay of 
the suit under s. 19. The learned Subor- 
dinate Judge has granted the application 
being of the opinion thatin the presence 
of the award, “any decree that the plain- 
tiff might get in the suit will be a nullity.” 
The correct legal position is however just 
the other way. The first ground on which 
the learned Judge has based his decision 
is, therefore, erroneous. 

Counsel for the petitioner has further 
contended that the arbitrators had taken 
cognizance of matters which are not 
covered by the guarantee agreement 
Ex. Dil, e. g., those relating to losses 
alleged to have been incurred by the 
defendants in their dealings with Hari 
Saran Ohowkra and in respect of which 
ceriain documents had been obtained by 
the defendants from one of the partners 
of the plaintiff firm by fraud, misrepre- 
sentation and duress. He has urged that 
these matters are outside the submission 
and, therefore, within the exclusive cogni- 
zance of the Civil Court, and consequently 
no order staying the suit in so far as it 
relates to these matters could have been 
passed under s. 19. The learned Subordinate 
Judge bas dealt with this part of the case 
very summarily. He hasnot gone into the 
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Merits of the objection, but has rejected it 
on the broad ground that “points of fraud 
or coercion could not possibly arise in a 
suit for rendition of accounts.” It is hardly 
necessary to say that this proposition cannot 
be accepted as correct, in the wide terms 
in which itis expressed. It is settled law 
that if such allegations go to the very root 
of the agreement to refer to arbitration, or 
if they relate to matters outside the scope of 
the submission, the only forum to decide 
that matter is the Civil Court. In either of 
these cases s. 19, will ex necessitate rei be 
inapplicable : see Jai Narain-Babu Lal v. 
Narain Das-Jaini Mal (2), at pp. 298, 299,* 
Jnanendra Krishna Bose v. Sinclair Murray 
&Co. ,66 Ind. Cas. 741 (12) and Hormusji 
and Daruwalla v. District Local Board, 
Karachi (18). 

If on the other hand, misrepresentation, 
fraud, or coercion is alleged to have been 
committed in reference to matters which 
are sought to be proved in proof or disprocf 
of the contentions of the parties relating to 
a dispute which has been, or can be, validly 
referred to arbitration in accordance with 
the original agreement, this will not ne- 
cessarily be a ground for declining to stay 
the suit. Unfortunately, in the present 
case it is not possible to come to a definite 
decision on this point on the materials on 
the record. The exact terms of the reference 
to arbitration made by the defendant to 
Messrs. Lesile Reed and R. H, Martin on 
February 8, cannot be known, as the docu- 
ment containing them has not been pro- 
duced. Nor can it be determined with any 
degree of certainty as to whether the de- 
fendant's dealings with Hari Saran Chowkra 
were or were not covered by the agreement, 
Ex. D. 1. None of the parties appears to 
have been examined in detail as the circum- 
stances in which those transactions were 
conducted, and it is obviously unsafe to 
come to a definite finding on mere infer- 
ences drawn from stray questions put to the 
witnesses in cross-examination. 

The decision of the lower Court, there- 
fore, cannot be sustained on any of the 
grounds on which it proceeds. It has 
already been laid above that the so-called 
award of March 9, 1935, is a nullity. It must, 
therefore, be ignored. This, however, does 
not mean thatthe defendant’s application 
under s, 19, should be dismissed forthwith. 


(12) 63 Ind, Oas. 741; AI R 1921 Oal, 255: 34 O L 
173 


(13) A I R1934 Bind. 200; 153 Ind. Oas. 911; 288 L 
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On the other hand, the application having 
been made before the filing of the written 
statement or the defendant having taken 
any other proceedings in the suit, the Court 
is bound to consider and decide it in accord- 
ance with law. In doing so, it must first 
decide whether all matters raised in the 
Suit had been referred to the arbitrators 
in accordance withthe submission clause 
.In the agreement Ex.D.-1. If it comes to 
the conclusion that this was 80, it would be 
for the plaintiff to “show that sufficient 
grounds exist for not having tke dispute 
settled by arbitration as agreed to by the 
parties in the aforesaid clause. If the plaint- 
iff fails to satisfy the Court that any such 
ground exist, the Court must pass an order 
staying the suit and having the dispute 
settled by arbitration. It may be mention- 
ed here that in that event, the proper course 
would have been to re-start the arbitration 
proceedings from the stage at which they 
were on February 9, 1935, when the suit 
was instituted. Butit was stated before 
us by the learned Counsel for the respond- 
ent that one of the arbitrators appointed 
on. that date is nct in India now and, there- 
fore, it is not possible to continue the pro- 
ceedings before the same arbitrators, 
Accordingly, if the Court now decides to 
stay the suit, the parties shall have to ap- 
point new arbitrators in accordance with 
the procedure laid down in cl. 21 of the 
agreement and obtain a proper award 
from them. If on the other hand the 
Court finds that the suit comprises matters 
which are outside the agreement, the suit, 
in so far as it relates to those matters, shall 
_ proceed. 

For the reasons given above, I would 
accept this petition, set aside the order of 
the Court below, and remand the case to it 
for re-hearing and re-decision in accordance 
with the foregoing remarks. In the circums- 
tances, I would leave the parties to bear 
their own costs in this Oourt. 

Both Counsel have been directed to cause 
their respective clients to appear before the 
lower Oourt on August 16, 1937, when a date 
for further proceedingsin the case will be 


xed. 
Abdul Rashid, J.—I agree. 
De Case remanded. 
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MADRAS HIGH COURT 
Civil Appeal No. 193 of 1934 
March 1, 1937 
VARADAOHARTAR AND PANDRANG Row, JJ. 
PERIASWAMI—APPELLANT 
versus 
VAIDHILINGAN PILLAI AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 11, 
0. XXIII, r.1—~-Ezpl. V tos. 11, applicability— 
Plaintiff asking decree against joint Hindu family 
including minor sons—Ciaim against sons withdrawn 
—Withdrawal, if operates ag res judicata under s, 11 
—Or whether comes under O. XXIII, r. 1~Hindu 
Law—Alienation—Father—Mortgage to pay off im- 
moral debts—Bona, fide enquiries by mortgagee—Mort- 
gage, if affected by impropriety of debt to pay off 
which, the mortgage was created, 

Explanation V to s. 11, Oivil Procedure Code, can 
be invoked only in respect of any adjudication made 
by the Oourt. The fact that the plaintiff who, in 
the first instance, asks for a decree against the 
joint family property so far as the intereste of the 
minor sons therein are concerned, subsequently with- 
draws his claim as egainst them, can only bring 
the case under O. XXILI, r. 1, Civil Procedure 
Code. The result of such a withdrawal is not to 
bring in the operation of the rule of res judicata 
embodied ins, 11 but only to entail the statutory 
penalty enacted in O. XXII, r. 1, itself, viz,, that 
no fresh suit can be instituted against those de- 
fendants on the same cause of action. 

If the mortgagee had made reasonable enquiries 
and acted bona fide, the validity of the mortgage 
would not be affected by the impropriety of the 
original loan which was paid off with the money 
borrowed by a Hindu father under the mortgage. 
Savumian v. Narayanan Chettiar (2), relied on, 
Suraj Bunsi Iswarv. Sheo Pershad Singh (1), ex- 


plained, 
0. A. against the decree of the Sub- 


- Judge, Trichinopoly,in O. S. No. 111 of 


-1931. 

Mr. A.V. Narayanaswami Iyer, for the 
Appellant. : 

Mr. S. Ramaswamy Ayyar, for the Res- 
pondents. 


Varadacharlar, J.—This appeal arises 
out of a mortgagee’s suit for sale. The 
mortgage sued on (Ex. A) was executed in 
1925 by defendant No. 1 for himself and 
as guardian of his five minor sons. Defen- 
dant No. 2, the eldest son, attained majority 
during the pendency of the suit and by 
the written statement filed on behalf of 
the minor sons, questions were raised as 
to the binding character of the mortgage 
as against the interests of the sons in 
the mortgaged property. The mortgage was 
for a sum of Rs. 4,000. Objection was 
taken particularly in respect of two items 
of consideration, viz. a sum of Rs, 2,242 
directed to be paid by the mortgagee to 
one Manicka Pillai who had obtained a 
decree against the father in O. S. No. 30 
of 1921 on the file of the Oourt of the 
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Trinchinopoly Subordinate Judge's Court 
and a sum of Rs. 96012-0 left with the 
mortgagee to be paid to a Nattukottai 
Chetti from whom money had been bor- 
rowed by defendant No.l on a promissory 
note (Ex. F) dated October 9, 1923. It was 
contended that the father had no neces- 
sity to borrow at all and had been leading 
an immoral life and that the moneys due 
both under the decree in O.8. No. 30 of 
1921 and under the promissory note Ex. F 
had been borrowed for and applied toim- 
moral purposes. 

With reference to the decree debt, a 
further contention was raised on the 
strength of what happened during the 
pendency of O. S. No. 30 of 1921. In the 
first instance, the sons had also been 
impleaded as defendants in that suit. But 
on July 12, 1921, the Pleader who 
appeared for that plaintiff endorsed on 
the plaint that he exonerated the sons. 
It is somewhat difficult to understand the 
reason given for the exoneration, It seems 
to be the opposite of a reason given for 
esonerating them. The result was that 
defendants Nos. 2 to 4 were treated as hav- 
ing been given up by the plaintiff and a 
decree was passed only against defendant 
No. lin that suit. It has been argued that 
the desree in O. 8. No. 30 of 1921 must be 
Jead as having impliedly negatived the 
liability of the sons for the amount then 
claimed and that their interests in the 
family property could no longer be made 
liable for that decree debt. The conten- 
tions above referred to, advanced on 
behalf of the sons, were overruled by the 
ore Court. Hence this appeal, by defendant 

0. 2, 

In answer to the contention based on 
what happened in O. S. No. 30 of 1921, 
we may observe that it isnot possible to 
hold that s. 11, OQivil Procedure Code, 
has any application to the circumstances of 
this case. Explanation V to that section can 
be invoked only in respect of any adjudica- 
tion made bythe Court. The fact that the 
plaintiff who in the first instance asked for a 
decree against the joint family property so 
far as the interests of the minor gong 
therein were concerned, subsequently with- 
drew his claim as against them, can only 
bring the ‘case under O. XXIII, r. 1, Civil 
Procedure Code. The result of such a with- 
drawal is not to bring in the operation of the 
rule of res judicata embodied in s. 11 but 
only to entail the statutory Penalty enacted 
in O. XXII, r. 1, itself, viz. that no fresh 
suit can be instituted against those defen- 
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dants on the same cause of action. It cannot 
therefore be said that anything that hap- 
pened in O. S. No. 30 of 1921 amounted 
to an adjudication, whether express o 
implied, that the sons are not liable in 
respect of the claim in that suit. 

As regards the contention that the 
father’s debts were incurred for immoral 
purposes, no serious attempt has been 
made before us to prove that the plea 
in respect of the amount of theclaim in Ô. S. 
No. 30 of 1921. The attack of the learned 
Counsel of the appellant under this head 
has been directed mainly against the sum 
due under Ex. F. The plea of immorality 
in respect of it rests on the evidence of 
D. Ws. Nos. 1 and 5. The learned Subordi- 
nate Judge has given good reasons for not 
accepting that evidence. Defendant Witness 
No. 1 was summoned on the plaintiff's side 
because he was one of the attestors to the 
payment made by the plaintiff in satisfac- 
tion of the claim under Ex. F. He preferred 
not to attend Court in answer to that 
summons and appeared later as an unsum- 
moned witness on the defendant's side, 
His story by itself is not by any means 
easy to believe; on the other hand both 
D. Ws. Nos.1 and 5 admit that the father 
was at that time carrying on business as an 
abkari contractor. It is significant that 
Ex. F is executed not merely by the 
father but also by the maternal uncle of 
the minors. If as the witnesses would 
have it, the father was leading such an 
immoral life as practically to stay away 
from his wife, it is scarcely likely that 
the maternal uncle would have joined in a 
transaction of borrowing money for pay- 
ment to the alleged concubine of the 
father. In this view, it is not necessary 
to consider the further point raised before 
us whether even if the loan had really 
been applied to an immoral purpose, it 
was incumbent upon the sons to go fur- 
ther and prove that the lender was aware 
of the intended immoral purpose. We 
may aiso point out that in the present 
suit we are concerned not with the rights 
of the original lender but of a person 
from whom money was subsequently bor- 
rowed under an independent transaction, 
part of the money thus borrowed being 
utilized to pay off the alleged original im- 
moral debt. 

In Suraj Bunsi Iswar v. Sheo Pershad 
Singh (1), the Privy Council held that 
when a father conveys ancestral property 


(1) 50148; 6 I A 8; 4CL R226; 4 Sar, 1 
(P 0). 


1938 


to raise money for payment of an ante- 
cedent debt, the sons can get their share 
teleased from such conveyance cnly on 
proof that the antecedent debt was im- 
moral and also that the purchaser was 
aware that it was so. In Savumian v. Na- 
rayanan Chettiar (2), this observation was 
held to be limited to a purchaser and not 
to be applicable toa mortgagee. It is un- 
necessary in this case to consider whether 
that distinction is well founded, because even 
the learned Judges who decided Savumian 
v. Narayanan Chettiar (2), were prepared 
to hold that if the mortgagee had made 
Yeasonable enquiries and acted bona fide, 
the validity of the mortgage would not be 
affected by the impropriety of the original 
loan which was paid off with the money 
borrowed under the mortgage. Applying 
that test to the present case, we are 
satisfied that the plaintiff here has acted 
in perfect good faith and as a prudent 
man. The main portion of the consideration 
was required to stave off impending sale 
of the family property in execution of the 
decree in O. S. No. 30 of 1921; and the 
mortgage transaction was entered into 
by the father with the knowledge of all 
the relations interested in the minor sons 


as shown by the fact that the mortgage ` 


document is attested by defendant No. 1's 
elder brother, by defendant No. 1's wife 
and the wife's brother. We, therefore, 
see no reason to differ from the con- 
clusion of the lower Court that the mort- 
gage is binding on the interests of the minor 
sons as well. 

A point was raised in respect of a sum of 
Rs. 90 which was remitted by the decree- 
holder in O. S. No, 30 of 1921, and it was 
contended that the mortgagee should have 
applied it in reduction of the mortgage 
debt and not paid it over to defendant No. 1, 
We seeno force in this point: In making 
a payment to the decree-holder, the mort- 
gagee was only acting as the agent of the 
morlgagor and when the mortgagor 
insisted upon the remitted amount being 
paid over to him, the mortgagee had no 
legal right to resist that claim. Finally, 
a question was raised as to the rate of 
interest to be allowed to the plaintiff. The 
document provided for 134 per cent. on 
regular payment, for 18 per cent. in the 
event of default in the regular payment 
of interest, and for 24 per cent. on default 
of payment of the principal on the stipu- 
lated date. In the plaint, interest was 


ae 15 P L T 372; 23 Ind. Cas. 248; A IR 1914 Mad. 
4. 
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claimed at 134 per cent. up to a particula 
date and at 21 per cent. from date o” 
default. The learned Subordinate Judge 
Tightly held that the provision for 24 per 
cent. interest was penal. It is not clear 
whether he held that the 18 per cent. also 
was penal. Anyhow he has awarded only 
simple interest at 15 per cent. throughout. 


-It is not possible to say that the award is 


unreasonable or one that we will be justi- 
fied in interfering with in appeal. The 
appeal fails and is dismissed with costs of 
respondent No.1. The appellant will pay to 
Government the court-fees due on the 
memorandum of appeal. 

N-D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 73 of 1936 
July 6, 1937 
Biswas, J. 
SUDHANSU BHUSAN PANDEY — 
DerenpaANtT—AePELLANT 
VE TSUS 

MAJHO BIBI-—P taintivr—Responpenr 

Limitation Act (IX of 1908), s. 12~—Decree later 
than judgment—Practice in Original Side of High 
Court and one in mofussil Court—~Mofussil Court 
signing decree later than judgment—Party applying 
for copy within 30 days—Exclusion of time between 
date of judgment and date of signing decree in 
addition to period actually taken in obtaining the 
copy of the decree—Practice—Procedure— Practice 
in matter of procedure of Court, islaw of that Court 
—Civil Procedure Code (Act V of 1908), ss. 2 (2), 
115, O. XLI, r.3—Appeal dismissed as time-barred 
before itis admitted and registered—Order, whether 
decree—Order, if within jurisdiction—Interference 
in revision, 

If as a matter of law a litigant is entitled to 
wait till the decree is actually signed, he will be so 
entitled even though up to the moment he applied 
for a copy he had not the remotest intention of pre- 
ferring an appeal. Until a decree comes into exist- 
ence—and it does not until it is signed—no copy 
can possibly be granted, and in such circumstances 
there can be no * default" on the part of the ap- 
pellant if he does not apply for copy of a document 
before it comes into existence. There is a difference 
between the practice of the Original Side of the 
High Court and that of Oourtsin the mofussil in 
this respect, in the Original Side, steps have to 
be taken by the partiesto have the order or decree 
drawn up, 80 the question of promptitude on the 
part of the appellant in taking such steps becomes 
material; but in the mofussil, the signing of the 
decree is not dependent at all upon any action of 
the parties; it is a duty which is made obligatory 
on the Court under the provisions of O. Ta Ey 
Oivil Procedure Code. Therefore, the fact that the 
decree was not signed should be a simple and suffic- 
ing ground for excluding the time between the date 
of delivery of judgment and the date of signing of 
the decree, in addition to the period actually taken 
in obtaining thecopy, in so far asan appeal in a 
mofussil Court is concerned. Jijibhoy N, Surty v. 
T. 8. Chettyar Firm (2), Beni Madhab Mitter vy. 
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Matungini Dassi (3) and Pramatha Nath Roy v. 
William Arthur Lee (4), referred to, 

` In matter of procedure, the consistent practice of 
the Oourts ought not to be departed from, for the 
practice of the Oourt is the law of the Court. 
John Burrowes v. High Commission Court (7), re- 
lied on. 

Obiter.—An order dismissing an appeal as being 
time-barred before it has been admitted or registered 
is a decree. 

The Code of Civil Procedure does not in terms 
entitle an Appellate Court to reject a memorandum 
of appeal before registering it on the ground that it 
is out of time. In so rejecting the memorandum the 
Appellate Court assumes a Jurisdiction which it 
does not possess, and its order can be interfered with 
under s. 115. 


O. A. from the appellate decree of the 
District Judge, Murshidabad, dated July 
22 and 26, 1935. 

Mr. Urukramdas Chakravorty, for the 
Appellant. 

Dr. Radha Binode Pal and Mr. Gopendra 
Nath Das, for Mr. Sanat Kumar Chatterjee, 
for the Respondent. 

Judgment.—This is an appeal against 
an order of the District Judge of Murshid- 
abad by which he rejected a memoran- 
dum of appeal filed in his Court on the 
ground that it was out of time. At the 
hearing of the appeal before me, Dr. 
Radha Benode Pal for the respondent 
took a preliminary point in bar which 
apparently sprung a surprise upon the 
learned Advocate for the appellant, Mr. 
Urukramdas Chakravorty. Mr. Chakra- 
vorty was not quite sure at first as to the 
line of answer he should adopt, but his 
argument assumed a more definite shape 
after the mid-day recess. Dr. Pals con: 
tention was that the order of the learned 
District Judge was not a decree, nor was 
it an appellate order under the Code of 
Civil Procedure, hence there was no appeal, 
and the only remedy of the appellant, if 
any, was by way of revision under s. 115 
of the Code. In support of his argument, 
he relied on the case in Jnanada Sundari 
Shah v. Madhab Chandra Mala (1). 

In answer, Mr. Ohbakravorty put fur- 
ward three grounds on which he said the 
order should be treated as a decree. In 
the first place it was urged that the effect 
of the order was the same as if it had 
been dismissed after hearing, at any rate 
after hearing under O. XLI, r. 11, if 
not after final hearing. Secondly, it was 
contended that the order in so far as it 
dismissed the appeal amounted to an 
affirmance of the decision of the trial 
Court, and in that sense was an adjudica- 


(2) 59 O 388; 138 Ind. Oas. 643; A IR 1932 Cal 
; Ind, Rul. (1932) Oal, 481. 
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tion of the rights of the parties within the 
definition of a “decree” under s. 2 (2) of 
the Code. In the third place, it was 
argued that the words ‘rejection of a 
plaint,” which a decree is deemed to in- 
clude under s. 2 (2), are wide enough to 
include the- rejection of a memorandum of 
appeal by virtue of the provisions of 
s. 107 read with O. VII, r.ll. In case it 
was held that the order was not a decree, 
Mr. Chakravorty urged that the order 
was passed without jurisdiction and thus 
amenable to interference under s. 115 
and he invited the Court to treat the 
Memorandum of appeal as an applicalion 
in revision. : 

On the merits, Mr. Gopendra Nath Das, 
who appeared for Dr. Pal at a later stage 
of the argument, did not make a serious 
attempt to defend the order of the learned 
District Judge. That order cannot in 
fact be supported. The learned Judge 
applied a test which has no manner 
of application in deciding a question of 
limitation. The facts on which he held 
that the appeal in the Court below was 
out of time may be indicated by reference 
to the relevant dates. The judgment of 
the trial Court was passed on April 30, 
1935, but the decree was not signed till 
June 15, 1935, that is till about two 
months and a half later. On July 13, 
following, that is within less than 30 
deys from the date the decree was signed, 
the appellant applied for certified copies 
of the judgment and the decree. The 
requisite court-fee stamp, etc., were notified. 
on July 15, and were supplied that very 
day. The copies were ready for delivery 
on July 18 andthe appeal was filed with 
these copies on the 20th. The office noted 


that the memorandum of appeal was 
time-barred, and on that the learned Judge 
made the following endorsement on 
July 22: z 


“Nothing will persuade me that the appeal is 
not time-barred when no attempt was made to 
take a copy of the judgment until 2} months after 
it was signed. It makes no odds that the decree 
was passed late.” 

He then heard the learned Advocate of 


the appellant on July 26,and re-affirmed 


his orders. It is against both the orders 
of July 22 and 26 that the present 
appeal is directed. There can be no 


question that if limitation is computed 
from the date on which the decree was 
signed, the appealin the Court below was 
within time. But, as the orders show, 
the learned Judge was apparently very 
much upset because the appellant had not 
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applied for a certified copy of the judg- - 


ment within 30 days from when it was 
available, which, as stated, was long 
before the decree was signed. The period 
of limitation applicable is that prescribed 
by Art. 152, Limitation Act, and is 30 days 
from the date of the decree. Section 12 (2) 
of the Act, however, entitles the appellant to 
exclude tke day on which the judgment 
was pronounced and the time “requisite” 
for obtaining a copy of the decree, and 
sub-s. (3) also provides for exclusion of the 
time requisite for obtaining a copy of the 
judgment. It. is not necessary to discuss 
whether the reason for allowing exclusion 
of the time for procuring these copies is 
that these documents are required to be 
annexed to the memorandum of appeal 
under O. XLI, r. 1, or under the practice of 
the Courts, though under s. 96, Civil 
Progedure Code, the appeal is an appeal 
from a decree and not from a judgment. 
That this is not so was in fact authori- 
tatively laid down by the Judicial Com- 
mittee in Jijibhoy N. Surty v. T. S, Chettyar 
Firm (2). Nor is it neceesary to dispute the 
proposition also laid down in that case that 
the word “requisite” is a strong word, and 
may be regarded as meaning something 
more than “required,” and that it means 
“ properly required,” so that it throws 
upon the Pleader or Counsel for the appel- 
lant the necessity of showing that no part 
of the delay beyond the prescribed period 
is due to his default, What the appellant 
did in the present case was to reckon 
limitation in accordance with what has 
been the uniform practice of the Courts 
ever since a Full Bench of this Court pro- 
nounced its decision in Beni Madhab Mitter 
v. Matungini Dassi (3). The authority of 
this case remains wholly unshaken by the 
decision of the Judicial Committee in the 
above case or in theearlier casein Pra- 
matha Nath Roy v. William Arthur Lee (4). 
It is only common sense to hold that until a 
decree comes into existence—and it does not 
until itis signed—no copy can possibly 
be granted, and it is difficult tosee how in 
such circumstances there can be any 
“default” on the part of the appellant if 
he does not apply for copy of a document 


> 55 I A 161; 109 Ind, Cas. 1; AI R 1928 P O 
103; 6 R 302; 50 W N 479; 47 O L J510; ALJ 
657; 32 O W N 845; 30 Bom. L R812; 54 M L J 6968; 
28 L W 207 (P ©). 
13 0 104. 
I A 307; 68 Ind. Oas. 900; 
9; 31M L T193; 40 

43 ML J 765; 27 O WN 156; 214A L 
Ld 86;18 LW 5 ; (1923) M W N 526 0). 


SUDHANSU BHUSAN PANDEY V. MAJHO BIBI (GOAL) 


363 


before it comes into existence. 

There is a difference between the prac- 
tice of the Original Side of the High Court 
and that of Courts in the mofussil in this 
respect, which must not be lost sight of in 
interpreting decisions like that in Pramatha 
Nath Roy v. William Arthur Lee (4) as to 
the meaning of the word “requisite” in 
s. 12, Limitation Act, in the Original Side, 
steps have to be taken by the parties to 
have the order or decree drawn up, so 
the question of promptitude on the part 
of the appellant in taking such steps 
becomes material; but in the mofussil, 
the signing of the decree is not dependent 
at all upon any action of the parties; it is 
a duty which is made obligatory on the 
Court under the provisions of O. XX,r. 7, 
Civil Procedure Code. It seems to me 
therefore that the fact that the decree was 
not signed should be a simple and suffic- 
ing ground for excluding the time between 
the date of delivery of judgment and the 
date of singing of the decree, in addition 
to the period actually taken in obtaining 
the copy, in so far as an appeal in a 
mofussil Oourt is concerned. It is true 
that under O. XX, 1. 7, the decree shall 
bear date the day on which the judgment 
was pronounced, but the same rule distinctly 
contemplates the decree being signed on a 
different date. I am not unmindful that a Full 
Bench of the Allahabad High Court has 
taken a different view from the Full Bench 
of this Court: Bechi v. Ashan Ullah Khan 
(5) and a Division Bench of this Court has 
also refused to extend the rule laid down 
by the Full Bench to applications for leave 
to appeal to His Majesty in Council: Harish 
Chandra Tewary v. Chandpur Co, Ltd. (6. 
But in matters of procedure, I think the 
consistent practice of the Courts ought not 
to be departed from, for the practice of 
the Court is the law of the Court. See the 
famous dictum of Coke, ©. J. in John 
Burrowes v. High Commission Court (7) 
at p. 53* cursus curiæ est lex curiae. 

The learned Judge here was, therefore, not 
at all justified in disregarding the uniform 
practice of the Courts and acting on his 
own Notions as to what the appellant 
should or should not have done. He was 
wholly wrong in saying “that the appel- 
lant, if he wants the benefit of this prac- 
tice, must show that he intended to appeal 
withia 30 days”, There is and can be no 


C)12 A 461; A WN 1890, 149. 
(6) 39 0 766; 15 Ind. Oas. 59. 
(7) (1701) 3 Bulst 48; 81 E R 42. 
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question of intention here, just as there 
can be no question of any default. It might 
have been different if he was dealing 
with an application for extension of time 
under s. 5, Limitation Act. The appellant 
here claimed the deduction of a certain 
period as of right under s. 12, and ques- 
tions of intention or of diligence were 
wholly irrelevant. If as a matter of law 
a litigant is entitled to wait till the decree 
is actually signed, he will be so entitled 
even though up to the moment he applied 
for a copy he had not the remotest inten- 
tion of preferring an appeal. 

On the merits, therefore, I have no hesi- 
tation in coming to the conclusion that 
the order of the learned District Judge 
was wholly wrong and must be set aside. 
The question is whether I can deal with 
the matter in this appeal, or the appeal is 
incompetent. It is never the line of pru- 
‘dence to attempt to decide a point of law, 
however strong the temptation may be, if 
it is not necessary to do so. I must be 
content to reserve for another occasion 
‘the decision of the question, interesting as 
itis, whether or not an order like the one 
passed by the learned District Judge in 
this case is a decree. Tentatively I might 
perhaps indicate my view that such an 
order would be a decree, if it could be 
said that a similar order passed upon a 
hearing under O. XLI, r. 11, was a decree. 
As at present advised, Iam unable to see 
how the fact that such an order instead 
of being passed (as it may be lawfully 
‘passed) under O. XLI, r. 11, after the appeal 
has been admitted and registered under 
‘O. XLI, r. 9, is passed at an earlier stage 
“(assurning that under the Code it cannot 
be lawfully passed) before the appeal has 
been admitted and registered can make 
any difference as to the character of the 
order. Ifin one case the order could be 
regarded as an adjudication of the rights 
of the parties, so as to come within the 
definition of a decree, I do not see why 
the order could not be equally regarded as 
‘a decree in the other case. It 
‘nature of the order and not the stage at 
which it is passed that must determine its 
‘character as a decree within the meaning 
of s. 2, Civil Procedure Code. As I have 
said, however, 1 must forbear to pursue 
the matter further. 

I am of opinion that even if no appeal 
lies, this is clearly a case where the 
memorandum of appeal should be treated 
-a8 an application in revision. To my mind, 
there could not be a clearer case for inter- 
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ference under s. 115. The moment. it is 
said, as was said by Mr. Gopendra Nath 
Das, that the learned Judge could not make 
such an order at the stage he made it, itis 
conceded that he assumed a jurisdiction he 
did not possess. On the other hand, if it 
is maintained that such an order could be 
properly made at this stage, it cannot be 
reasonably argued that the Legislature 
intended to attribute finality to it, even 
though it purported to dispose of the 
appeal effectively. It will be seen that 
the Code of Civil Procedure does not in 
terms entitle an Appellate Oourt to reject 
a memorandum of appeal before register- 
ing it on the ground that it is out of time. 
Order XXI, r. 3, specifies the grounds on 
which a memorandum of appeal may be 
rejected and it is significant that these do 
not include a ground corresponding to 
cl. ‘d} of O. VII, r. 11, on which a plaint 
may be rejected. It is not necessary tocon- 
sider the effect of s. 107 of the Code. It may 
be, as Suhrawardy, J. held in Jnanada 
Sundari Shah v. Madhab Chandra Mala (1) 
that in view of the provisions of s. 107 (2) 
an Appellate Court is invested with all 
the powers of an Original Court and has 
accordingly the same powers as are con- 
ferred upon an Original Court under O. VII, 
r. 11. Even so, for the reasons I have 
already explained, I must hold that this 
Court has ample jurisdiction to deal with 
the case under s. 115. 

The result is that this appeal is allowed, 
the order of the District Judge is set aside, 
and the District Judge is directed to admit 
and register the appeal, if it was other- 
wise in order, and deal with it in accord- 
ance with law. The respondents have 
asked for their costs in this appeal on the 
ground that 
the form of his remedy. This cannot, 
however, make any difference to the res- 
pondents. I accordingly direct that the 
appellant will get his costs, bat the costs 
will be assessed on the basis of a revision 


case. J assess the hearing fee at one gold 
mohur. 
D. Appeal allowed. 
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1938 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 263 of 
1937 
December 1, 1937 
Davis, 3. C. AND LOBO, J. 
KALUMAL MOTIRAM-— APPLIOANT 
j VETrsus 

MULCHAND KIMATRAI—COMPLAINANT 

Criminal Procedure Code (Act V of 1898), s. 476— 
Defamatory statements in afidavit in course of 
judicial proceedings— Facts whether constitute offence 
relating to administration of justice, doubtful— Com- 
plaint under s. 500, Penal Code (Act XLV of 1880), 
filed without complaint of Court~—Whether amounts 
to evasion of law. 

Where defamatory statements are made in an 
affidavit in the course of judicial proceedings, it 
cannot be said that no complaint of defamation relat- 
ing to them can be made without complaint of the 
Oourt, 

Where it isa matter of doubt, whether the facts 
complained of do constitute one of the offences, as 
provided in s. 193, Penal Code, relating to the admi- 
nistration of justice, it cannot be said that the 
complainant is thereby debarred from placing his 
complaint under s. 500, PenalCode. The filing of 
the complaint under s 500, does not amount to an 
evasion of law, the complaint ofthe Court not being 
necessary in such a case. Gangoomal v. Emperor 
(1) and Bhimomal v, J 1lo (2), distinguished. 

Mr. Stephen Menezes, for the Applicant. 

Mr. Jessaram B. Hingorani, for the 
Ocmplainant. 

Mr. Partabrat B. Punwani, 
General, for the Crown. 

Davis, J.C.—This it an application in 
revision asking us to quash proceedings 
relating toa complaint under s. 500, Penal 
Code in the Court of the Additional City 
Magistrate, Karachi, on the ground that 
the facts alleged in the complaint constitute 
an offence under s. 193 or some other 
-section of the Penal Code for which com- 
plaint of the Court is required under s. 476, 
Criminal Procedure Code. In support of 
this application reference was made to 
two reported cases of this Court in 
Gangoomal v. Emperor (1) and Bhimomal 


Advocate- 


v. Jalo (2). Reference was also made 
to the case reported in Bhikachand v. 
Emperor (3) where, however, the point 


before us was not raised or decided and 
reference was also made to cases reported 
in an unauthorized law report to which we 
need not refer. 

It appears that in a civil suit between 
the applicant and the opponent, the oppo- 


(1)18 S L R 83; 86 Ind. Oas. 1005; A I R 1925 
Sind 263; 26 Or. L J 941, 

(2) 295 LR 356; 164 Ind. Cas. 797; A I R 1986 
Sind 123; (1936) Or. Oas. 804; 37 Or. LJ 1007;9 R 
8 5 


(3) 21 SLR 130; 90 Ind, Oas. 124; AI R 1927 
Sind 54; 27 Or. L J 1276, 
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nent fled an affidavit in support of his 
application for attachment before judg- 


ment and inthat affidavit he made state- 
ments relating to the applicant which 


were highly defamatory. But, itis said 
that as these false statements were 
made on oath in civil proceedings, 


so the offence was under s. 193 ors. 139. 
It is an offence which relates to the 
administration of justice; the complaint 
of the Court is necessary and for the 
opponent simply to place his complaint 
under s. 500, Penal Code, is a mere evasion 
of the law. 


We do not think it necessary to consider 
or decide in this case whether we follow 
the judgment of the Calcutta High Court in 
Satish Chandra v. Ram Dayal (4), or of the 
Bombay High Court reported in Shanta 
Bai v. Umrao Amir Malek (5) because we 


‘do not think either the case reported in 


Gangoomal v. Emperor (1) .or Bhimomal 
v. Jalo(2) is authority for the statement 
that because defamatory statements. 
are made inan affidavit in the course 
of judicial proceedings, no complaint of 
defamation relating to them carn be made 
without complaint of the Court. Itis not 
difficult to imagine circumstances where 
the conditions necessary for successful 
prosecution for an offence under s, 193 or 
one of its cognate sections are not present 
and yet the conditions necessary for a com- 
plaint under s 500 are present. The 
principle upon which the two cases reports 
ed in Gangoomal v, Emperor (1) and 
Bhimomal v. Jalo (2) have been decided, 
is that acomplainant cannot, by placing 
his complaint under one section rather 
than another, evade the provisions of 
law which provide that offences relating 
to the administration of justice must be 
kept within the control of the Court. But 
where itisa matter of doubt, as in this 
case whether the facts complained of do 
constitute one of such offences, we do not 
think it can be said that the complain- 
ant is thereby debarred from placing his 
complaint under s. 500, Penal: Code. 
We donot think he is evading the provi- 
sions of the law. We do not think, therefore, 
that at this stage we should interfere 
and quash these proceedings, having 
regard to the statements made in the 
affidavit about which the complainant 


(4) 48 C 388; 59 Ind. Cas 143; A I R 1921 0al 1; 
22 Cr. L J 31; 240 W N 982; 320D J 94. 

(5) 50 B162; 93 Ind. Cas. 151; AI R 1926 Bom. 
141; 27 Or. L J 423; 28 Bom. L R1(FB), 


366 


has made his complaint. We dismiss the 
revision application accordingly. 
D Application dismissed, 





RANGOON HIGH COURT 
Reference made in First Civil Appeal 
No. 57 of 1937 
September 14, 1937 


Ba U, . 
SUBHAN KHAN AND ANOTHER— 
APPELLANTS 
versus 
MOHAMED EUSOOF — RESPONDENT 

Court Fees Act (VII of 1870), Sch. I, Arts. J, 
Sch, II, Arts. 1, 11, 11—Proceedings for letters of ad- 
ministration or probate of will—Court-fee payable— 
Interpretation of Statutes—Fiscal enactments—Langu- 
age doubtful —Interpretation in favour of subject. 

Under Art. 1, Sch. I, Oourt Fees Act, court-fee is 
payable on the value of the subject-matter in dispute 
according to the scale set out in col. 3 of the said 
article. The subject-matter in dispute in a proceed- 
ing for either lette1s of administration or probate of a 
will is the right torepresent the estate of the deceased. 
It is impossible to place a money value on such a 
subject-matter and consequently this article does 
not apply to a proceeding for letters of adminis- 
tration or probate of a will, In fact, it cannot 
apply because of Art 11 of Sch. II under which 
fees according tothe scale set out in col. 3 have to 
be paid on the grant of either letters or probate. 
as the case may be. Nerode Barani Devi v. 
Chamatkarini Devya (15), relied on. 

Article 1, Sch. lI, does not also apply to the pro- 
ceeding for letters of adminisiration or probate of 
a will when it 1eaches the stage of an appeal, It 
applies when the proceeding is at the initial stage 
because the proceeding has to be initiated with an 
application. Rodrigues v. Mathias (2) and In the 
matter of Juddoonath Shadhookhan (16), refeired 
to. 

A proceeding for letters of administration or pro- 
bate of a will is not commenced by a plaint. 
Though when once a proceeding for letters or pro- 
bate of a will became contentious, it should be tried 
for the sake of convenience as if it were a suit, 
Coneequently Art. 17, Sch. II, cannot apply to such 
proceedings. Miss Eva Mountstephens v. Mr, Hunter 
Garnett Orme (1), dissented from. 

The court-fee payable on a memorandum of appeal 
from an order refusing or granting letters of admi- 
nistration or probate of a willis Rs. 2 under Art. 11, 
Sch. 11, Court Fees Act. What must always be 
borne in mind in interpreting a fiscal statute is 
that it should be construed strictly and that where 
there isa doubt about the language of the statute, 
it should be decided in favour of the subject as the 
subject cannot be taxed except by clear and un- 
ambiguous language. 

[Case-law reterred to.] 


Mr. J.C. Ray, for the Appellants. 

The Advocate-General for the Crown. 

Order.—‘I'nis is a reference made by the 
Taxing Master under s. 5, Court Fees Act. 

The facts giving rise to this reference 
are these: ‘I'he appellants in this case 
applied in the District Court of Insein for 
letters to administer the estate of one Hafiz 
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Abdul Sattar Khan. Their application 
was opposed by the respondent. In spite 
of this opposition the appellatnis were 
granted letters with certain condition at- 
tached thereto. Being dissatisfied with the 
conditions attached to the grant they 
came up to this Court on appeal. They 
stamped the memcrandum of appeal with 
atwo-rupee stamp. The office following 
the decision of the Taxing Master in 
Civil Miscellaneous Appeal No. 212 of 1932, 
held that the fee payable on appeal from 
an order granting or refusing to grant 
letters was Rs. 10 under Art. 1/ (vi), Sch. 
H, Court Fees Act, and demanded the pay- 
ment of the deficit Rs. 8. The learned 
Counsel for the appellants contended that 
the decision cf the Taxing Master was 
incorrect and asked for a reference. The 
matter was accordingly referred to the 
Taxing Master and he in turno referred it 
tome. Though the matter is, in my opie 
nion, of general importance, there is 
strangely enough,a dearth of authorities 
directly bearing on this point. Only two 
cases have been brought to my notice, 
namely Miss Eva Mountstephens v. Mr. 
Hunter Garnett Orme (1), and Rodrigues v. 
Mathias (2) I have also made a search but 
have not been able to find any except a 
very old case, Lee v. Hardy (3). In this 
case it was held that : 

“The Court-fee payable on a memoradum of appeal 
presented tothe HighCourt under s. 263, Succession 
Act, from an order of the District Judge granting 
lette1s of adminitration is Rs. 2, under Act. VII of 
1870, (Court Fees Act), Sch. II, Art.1(d), Schedule 
II, Art.17, is not applicable to such a memoran- 
dum of appeal.” 

The Madras High Court held a similar 
view in the case qouted above where San- 
karan Nair and Munroe, JJ. said: 

“We do not think Art.1llof Sch. II, applies for 
the order appealed against undoubtedly has the 
force of a decree as it decides the representative 
title andto thisextent we agree withthe decisions 
ofthis Court in Appeal No. 94o0f 1900. and Appeal 
No. 54 of 1900. In support of the contention that Art, 1 
of Sch. I, applies, we are referred to the cases in 
Jamsang Devabhai v. Goyabhai Kirkabhat (4), and 
Upadhya Thakur v. Persidh Singh (5). These 
decisions undoubtedly support the contention. The 
question ofthe applicability of Art. 1 of Sch. II, 
was not considered in Appeals Nos. 54 and 94 of 
1900 already referred to and we are prepared to 
follow the Calcutta and Bombay decisions.” 

The case decided. by the Calcutta and 
Bombay High Courts were decided under 
special Codes and so they do not in my 


(1) 35 A 448; 22 Ind. Oas, 98, 

(2) 21 M L J 481; 9 Ind, Cas. 538;9 M L T 34; 
(191i) 1 M W N 237. 

(3) A W N1899, 27, 

(4) 16 B 408. 

(5) 23 O 723 (F, BJ). 
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opinion afford safe guides for the purpose 
of deciding the point now under discus- 
sion. The decisions of the Madras High 
Court givenin Appeals Ncs, 54 and 94 of 
1900 have not been reported either officially 
or unofficially anywhere but the learned 
author of the court-fees and the Suits Valua- 
tion Acts by R. Satyamurti Aiyar refers to 
these cases in this book, Edn. 3, p. 550, 


where he says : 

“In Appeal No. 94 of 1900 (unreported Benson 
and Bhashshyam Ayyangar, JJ.) It was held that 
the order of the District Judge under the Probate 
and Administration Act had the force of a decree, 
that, therefore, Sch. JI, Art. 11, was inapplicable, 
and that the appeal should be stamped ad valorem 
under Sch. I, Art. 1.” i 

Atp. 551* the learned author referring to 


Appeal No. 54 of 1900 says : 

“The Court (Sir Charles Arnold White, C.J. and 
Benson, J.) held that the case was distinguishable 
from the above Appeals Nos. 94 and 194 of'180ọ0, 
that only an application for probate but nob one 
for revocation wasasuit according to the conclud- 
ing words of s, 83 (present s. 295), that the order 
appealed from was, therefore, not a decree as de- 
fined in e. 2, Civil Procedure Code, and that Sch H, 
Art, 17 (vi), Court Fees Act was inapplicable to the 
appeal as that article applied only in the case of 
suits and a proceeding to revoke a grant of prob- 
ate wasnot asuit, The Oourt, however, observed 
that when the Court Fees Act was passed, the Oivil 
Procedure Code of 1859 was in force and did not 
contain any definition of decree corresponding to 
that contained in s. 2 of the present Oode, that the 
order, therefore, though not technically a decree 
forthe purpose ofthe present Oivil Procedure Code 
had the force of a decree thatis to say,in the 
words of s.2, Civil Procedure Code, it was a formal 
expression of an adjudication upon aright claimed 
and that Bch. IT, Art, 11, Court Fees Act, was, there- 
fore, inapplicable. Inthe end the Court held that 
ad valorem stamp was payable under Sch. I, Art, 1.” 

The Allahabad High Court differs from 
all these views in Miss Hva Mountstephens 
v. Mr. Hunter Garnett Orme (1), where the 
learned Judges, Tudball and Muhammad 
Rafig say : 

“The point is really covered by decisions, s. 261, 
Succession Act, says as follows: ‘In any case before 
the District Judge in which there is contention, 
the proceedings shalltake as nearly as may be the 
form of a regular suit according to the provisions 
of the Code of Civil Procedure in which the peti- 
tioner for probate or letters of administration, as 
the case may be shall be the plaitiff, and the 
person who may have appeared as aforesaid to 
oppose the grant shall be the defendant’. So that 
itis quiteclear thatthe proceeding in the Oourt 
below was actually inthe form ofa civil suit in 
which under the above section the person applying 
for the letters of administration was the plaintif 
and the person who opposed that grant was the 
defendant. In Umrao Chand v. Bindraban Chand 
(6), the point was decided, though for another 
purpose and it was clearly laid down that the 
order contemplated under s. 86, Probate and Ad- 
ministration Act, was a decree. Section 83, Probate 


_ (6) 17 A 475; A W N 1695, 104. 
* Page of 16 B—[Hd.] 
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Act corresponds in every way withins. 263, 
Succession Act, just ass. 83, Probate Act, corres- 
ponds with s. 261 Sucvession Act... - 

Inso farthe practice of this Court is concerned, 
appeals from decisions of a single Judge of this 
Oourt under the Probate and Aministration Act 
have been treated as appeals from decree, what- 
ever may have been the practice in respect to 
appeals in similar case from the decisions of the 
District Judge. We have, therefore, no hesitation 
in holding that the present appeal is first appeal 
from deeree. 

As regards court-fees, we have little hesitation 
in holding that the court-fee payable is Rs. 10 
under Ait. 17, cl. (vz), Ech. II, Court Fees Act. The 
subject matter in dispute is, in our opinion, impos- 


‘sible to estimate at a money value. Therefore the 


above article will apply.” 

The views thus expressed are so contra- 
dictory that it is almost impossible to 
know which one, one is to follow with any 
degree of confidence. We get these diver- 
gent views asin my opinion the approach 
to the decision of this question has been 
made from wrong angles. What must 
always be borne in mind in interpreting a 
fiscal statute is that it should be construed 
strictly and that where there is a doubt 
about the language of the statute, it should 
be decided in favour of the subject as the 
subject cannot be taxed except by clear 
aud unambiguous language: Empress v. 
Soddanund Mahanty(7), Manindra Chandra 
Nandi v. Secretary of State (8), Mylapore 
Hindu Permanent Fund (Limtted) v. Cor- 
poration of Madras (9), Muhammad Salim 
v, Nabian Bibi (10;, Lumsden v. Commis- 
sioner of Inland Revenue (11) at p. 897*: 
Anonymous Case (127, at p. 2827; Dayachand 
Nemchand v. Hemchand Dharamchand (13), 
and Deputy Commissioner of Singhbhum v. 
Jagadish Chandra Deo (14). 

I propose to consider this question from 
this stand-point. Under Art. 1, Sch. I, 
court-fee is payable on the value of the 
subject-matter in dispute aczording to the 
scale’ sét out in col.3 of the said article. 
The subject-matter in dispute in a proceed- 
ing for either letters of administration or 
probate of a will is the right to represent 
the estate of the deceased : Nerode Barani 
Devi v. Chamatkarint Devya (15), It is 

(7) 8 0 259; 10 OLR 365. 

(8) 340 257; 5 O L J 148, 

(9) 31 M 408; 18M L J 349. 

DAN NDEN a 
s87 138, 30 T L R 673. Vee 

(2) 10 O 274. 

ir oP T F ani; 62 Ind. Oas, 513; A 
Pa 206; 2 P L T 683, SOA 

(15) 190 W N 205; 27 Ind. Oas, 617; A IR 1915 


“Cal. 565. i 
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impossible to place a money value on such 
a subject-matter and consequently this 
article does not, in my opinion, apply toa 
proceeding for letters of administration or 
probate of will. In fact, it cannot apply 
because .of Art. 11 of Sch. I, under which 
fees according tothe scale set out in col. 3 
have tobe paid on the grant of either 
letters or probate as the case may be. If 
Art. 1 were to apply, it would mean taxing 
a subject twice over inrespect of the same 
estate. This no Legislature would, in my 
opinion, have ever done. This aspect of 
the case was not considered in both the 
Madras cases (Appeal Nos. 54 and 94 of 
1900). Article 1, Sch. II, does not also in 
my opinion apply to the proceeding for 
letters of administration or probate of a 
will when it reaches the stage of an appeal. 
It applies when the proceeding is at the 
_initial stage because the proceeding has 
to be initiated with an application: In 
the matter of Juddoonath Shadhookhan (16). 
When an appeal is preferred from an order 
granting or refusing letters or probate of 
a will, it must bein the form of a memo- 
randum. See s. 299, Burma Succession Act 
and O. XLI, r. 1, Oivil Procedure Code, 

A memorandum is entirely a different 
document from an application or petition. 
Application means a request a motion to 
a Court or Judge, and a petition means a 
supplication made by an inferior to a 
superior having jurisdiction to grant the 
request, (Wharton’s Law Lexicon) Appli- 
cation and petition thus bear more or less 
the same meaning; whereas a memorandum, 
according to Murray’s Oxford Dictionary, 


means, amongst others, a note to help the 


memory, or a mark, or sign, serving to 
jdentify. An application or a petition has 
therefore to be drawn up quite differently 
from a memorandum of appeal. Take, 
for instance, an application for letters, 
It has to contain all the particulars as set 
out in s. 278, Burma Succession Act, and 
winds up with a prayer for grant; whereas 
a memorandum of appeal from an order 
refusing or granting letters contains only 
the grounds of attack. Further. if a memo- 
randum of appeal is used in the same 
sense a8 an application or a petition as 
held by the Madras High Courtin Rodri- 
gues v. Mathius (2) the Legislature would 
not have, in my opinion, used the words ‘ap- 
plication or petition’ in this article and ‘ihe 
memorandum of appeal’ in Art. 11. All 
these words would have been used in both 
the articles. I am therefore of opinion 
(6) 15 W R 40. ; : 


a 
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that these words bear their natural mean- 
ing when used in these two articles, and 
that consequently this aricle does not 
apply to this case. 

Article 17 (vi) of Sch. II does not also, 
in my opinion, apply. Where the Allahabad 
High Court has gone wrong in Miss Eva 
Mountstephens v. Mr. Hunter Garnett Orme 
(1) is in misconstruing s. 261, Succession 
Act (now s. 295). The said High Gourt 
construed the expression ‘the proceedings 
shall take, as nearly as may be, the 
form of a regular suit, according to, the 
provisions of the Oode of Civil Procedure,’ 
as meaning that the proceeding shall be- 
cone a suit. If the Legislature intended . 
that the proceeding, when once it became’ 
contentious, should become a suit, it would, in 
my opinion, say 80 in clear and unmistak- 
able language. And, besides, what the 
word ‘suit’ meant was explained in s. 25, 
Civil Procedure Code, 1865, which was the 
Code that was in existence at the time the 
Oourt Fees Act was enacted in 1870. Sec- 
tion 25 said “All suits shall be commerced 
by a plaint. A proceeding for letters of 
administration or probate of a will was, 
and is, not commenced by a plaint. For 
that reason the Legislature said ‘the pro- 
ceedings shall take, as nearly as may be, 
the form of a regular suit’. In other 
words what the Legislature meant was 
that when once a proceeding for letters or 
probate -of a will became contentious, it 
should be tried for the sake of convenience 
asif it were a suit. If this construction 
is wrong but that of the Allahabad High 
Court is correct, what it will mean is this; 
A person can apply for letters of admini» 
stration or probate of a will on payment 
ofa court-fee of Rs. 2, but if he wants to 
appeal from an order refusing or granting 
letters or probate, he must pay a court-fee 
of Rs. 10. This means denying justice to 
poor litigants. I do not think that this 
could have been the intention of the Legis- 
tature when they enacted the Art, 17 (vi) 
of Sch. Il. This article, in my opinion, 
applies only to properly constituted suits, 
i. e. proceedings commenced by plaints, 
such asa suit instituted under s. 92, Civil 
Procedure Oode. 

That being so, the only article that is 
in my opinion applicable is Art. 11 of Sch. If, 
which says in column one as follows :— 
“Memorandum of appeal when the appeal 
is not from a decree or an order having 
Does an order 
passed on an application for letters of 
administration or probate of a will have 

s 
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“the force of a decree? The Allahabad High 
Court answers this question in the case 
cited above in the affirmative. In doing 
So, it refers to the definition of the decree 
“as given in the present Code of Civil Pro 
cedure. That is where the said High 
Court has, with due respect, again gone 
wrong. The Code of Civil Procedure that 
was in existence, as I have prointed out 
above, at the time the Court Fees Act was 
enacted was the Code of 1865. In that 
Code the word ‘decree’ was not defined. 
All it explained in s. 189 was how it 
‘should be drawn up, and in Ohap. 4 it set 
out the various methods of executing 
decrees. Therefore if an order could not 
be executed as ifit were a decree, it could 
not have the force of a decree. In that 
light the word ‘decree’ as used in this 
article’ should, in my opinion, be consi- 
dered. Now, can an order passed on an 
application for letters or probate be execu: 
ted? [have no doubt in my mind that it 
cannot. It does not, as I have said above; 
decide the rights or liabilities of anybody. 
All it decides is as to who should represent 
the estate of a deceased person and the 
person in whose favour such an order is 
passed must still fle a suit for recovery of 
‘the estate if the estate heppens to bein 
the possession of another person. There- 
fore, in my opinion, this article was 
specially designed and enacted to meet a 
case of this kind. l 
An order granting or refusing letters of 
administration or probate of a will is 
appealable not because it has got the force 
- òf a decree, but because there is a special 
~ provision; namely s. 299, Burma Succes- 
` sion Act, which confers the rightof appeal. 
‘For all these reasons I hold that the 
_ còurt-fee payable on a memorandum of 
eppeal from an order refusing or granting 
letters of administration or probate of a 
willis Rs. 2 under Art. 11, Sch. Il, Court 
Fees Act. 
D, Order accordingly. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 143 of 1934 
March 4, 1938 
OOLLISTER AND BAJPAI, JJ. 

JAI NARAIN LAL TANDON AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
Lala BECHOO LAL—PLAINTIFF 
AND ANOTHER— DEFENDaNT— 
RESPONDENTS 
Guardians and Wards Act (VIII of 1890), s. 30— 
‘Guardian’, meaning of—Minor — Transfer by guar- 
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dian—Minor, if must sue to set it aside—Declaration 
of will to rescind it by way of defence to suit to 
enforce transfer, if sufficient—Transfer by certified 
guardian without consent of District Judge—~Minor 
can only avoid it after restoring benefit received— 
Contract Act (IX of 1872), ss, 196, 197—Act done by 
person not authorised but purporting to act as agent, 
af can be ratified retrospectively —Such act, whether 
void or voidadle, 

The “guardian” contemplated in s. 30 of the 
Guardians and Wards Act, isnot only a certificated 
guardian who is the natural guardian of the ward 
but also a certificated guardian who isnot the natural 
guardian. [p. 371, col, 2] o 

Itis not necessary that a minor on attaining 
majority should institute a suit to set aside a trans- 
fer effected by the guardian; it is sufficient ifhe 
declares his will to rescind the transaction by way of 
defence when an action is brought to enforce the 
transfer against him. [p. 371,cols. 1 & 2.) 

In a case where property of a minor has been con~ 
veyed by the certified guardian without permission 
of the District Judge, the minor in a suit brought 
against him cannot avoid the transfer without restor- 
ing the benefit which he has received. [p. 371, col. 2.) 
v. Munisami Ayyar (1), Tejpal v. GanSinaya Pillar 
Ali Khan v. Abdullah Khan (4) aga (3), Maqsud 
Ismail v. Gauri Parshad (5), relied on.nd Muhammad 

Sections 196 and 197 of the Contract Act, show that 
an act done by a person who is not authorised to do 
it, but who purports to act asan agent for another 
person, can be retrospectively ratified by such other 
person. Fromthisit follows logically that such act 
on the part of the person purporting to act asagent 
isnot void but voidable. If it is not ratified, it 
will become void ; but if it is ratified, it be validat- 
ed. fp. 373, col 2.] £ 

S.0. A. from the decision of the Addi- 
tional Sub-Judge, Allahabad, dated April 
29, 1933. 

Sir Syed Wazir Hasan, Messrs. Shiva 
Prasad Sinha, Ram Nama Prasad, S. B, L. 
Gaur and Hari Ram Jha, for the Appel- 


lants. 
Mr. G. S. Pathak, for the Respondents. 


Collister, J.—This is a defendants’ 
appeal arising. out of a suit for enforcement 
of a mortgage. The mortgage deed is dated 
August 22, 1919, and was executed for 
Rs. 2,200 by Musammat Basanti Bibi, defen- 
dant No. 6, purporting to act as guardian of 
defendants Nos. 1 to 5. Actually Jai Narain 
Lal, defendant No.1, was sui juris at that 
time. On July 8,1919, Musammat Basanti 
Bibi who isthe mother of defendants Nos. 1 
to 5 had applied to the District Judge to be 
appointed guardian of her minor sons, de- 
fendants Nos. 260 5, and on the same day 
she was duly appointed. There is a finding 
of fact that defendant No. 1 had attained 
majority at the date of the mortgage deed 
in suit and the point is notin controversy 
before us. Musammat Basanti Bibi, defen- 
dant No. 6, isthe wife of one Manni Lal, 
but it was the mother and not the father 
who was appointed guardian by the District 
Judge. The rate of interest stipulated in 
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the mortgage bond was ten annas per cent. 
per mensem with six monthly rests and the 
claim was for Rs. 4,776-3-6. All the defen- 
dants contested the suit. Defendant No. 6 
alleged that her husband Manni Lal was a 
man of extravagant and licentious habits, 
that the plaintiff's fatherhad been in the 
service of Manni Lal. that the plaintiff had 
induced defendant No. 6 to execute a ficti- 
tious bond in his favour with a view to 
save the property of the minors from her 
husband's unlawful debts and on the un- 
derstanding that he would derive no ad- 
vantage from the transaction, that she’ was 
under no necessity to borrow money, that 
no consideration passed and that the plain- 
tiff did not possess the means to advance a 
sum of Rs. 2,200. 

Three written statements were putin on 
behalf of the other defendants, but their 
substance was more or less the same. 
Formal execution of the bond in suit was 
denied and it was alleged that the instru- 
ment was fictitious and ineffectual, that no 
consideration passed, that the mortgage 
bond was not executed for any lawful 
necessity or for the benefit of the family ; 
and finally it was pleaded by all the defen- 
dants that the mortgage bond in suit had 
been executed by.defendant No. 6 without 
having obtained tke permission of the Dis- 
trict Judge and that it was therefore void. 
Jai Narain Lal, defendant No. 1, further 
pleaded that he was sui juris at the date of 
that execution and that for this reason also 
the mortgage bond was not binding upon 
him. It will be observed that, apart from 
a vague allegation in the written state- 
ment of defendant No.6 to the effect that 
the mortgage bond was executed to protect 
the property from her husband's creditors 
the written statements did not disclose how, 
or why or in what circumstances a fictitious 
bond was executed or as to who was in 
possession of the property. As the case 
developed at the trial, the following fur- 
ther allegations were disclosed. On behalf 
of the plaintiff it was said that Manni Lal 
had squandered the ancestral patrimony 
and that the house which was the subject- 
matter of this mortgage had passed into 
the hends of a man named Paras Ram. 
Subsequently, a dispute arose between 
Paras Ram on the one hand and Manni 
Lal and his sons on the other and the 
matter was referred to the arbitration of 
three gentlemen. In November 1918 the 
arbitrators gave their award to the effect 
that if either Musammat Basanti, defenaant 
No. 6, who is the wife of Manni Lal or 
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Musammat Titto Bibi, who is the mother of 
Manni Lal, paid a sum of Rs. 2,000 to Paras 
Ram within a year with interest at 12 annus 
per cent. per mensem, Paras Ram would 
re-transfer the house to the sons of Manni 
Lal, i.e. to defendants Nos. L to 5, On 
August 20, 1919, Musammat Basanti Bibi 
agreed to borrow Rs. 2,200 from the plain- 
tiff, out of which sum an amount of Rs, 2,053 
was to be paid to Paras Ram. Next day 
Paras Ram executed a sale deed in favour 
of the sons of Manni Lal and on the follow- 
ing day, 4. e. on August 22, 1919, 
Musammat Basanti Bibi executed the mort- 
gage bond in suit. 

On behalf of the defendants it was 
denied that there had been any dispute 
between Paras Ram on the one side and 
Manni Lal and his sons on the other. It 
was said that the house had been fictili- 
ously transferred to Paras Ramia order to 
save it from the creditors of Manni Lal 
and it was subsequently agreed that Paras 
Ram would re-transfer the house, without 
teceiving any consideration, to the sons of 
Manni Lal. It was agreed that a sale deed 
anda mortgage deed should be executed 
ostensibly ior consideration, in order to give 
acolour of genuineness to the transaction, 
but actually mo consideration passed, The 
reason why the plaintiff had agreed to this 
arrangement was that his father had been 
in service of Manni Lal and so there were 
contidential relations between them. This 
defence ignores the arbitration proceedings 
and award. 

The trial Court dismissed the suit on the 
ground that no consideration had passed ; 
but the lower Appellate Court has reversed 
the decree of trial Court and has decreed 
the suit. The learned Judge finds that 
there was consideration for the mortgage 
bond in suit, that those defendants wuo 
were minors are bound forthe reason that 
the mortgage was executed for their bene- 
tit and that defendant No. lis bound be- 
cause he did not repudiate the transaction 
and must beheld tohave tacitly ratitied it. 
‘Phe tirst plea whichis taken before us by 
learned Counsel for the defendants appel- 
lants is that the learned Judge of the lower 
Appellate Court has drawn’ manifestly 
wrong inferences in respect to the passing 
of consideration from admitted and proved 
facts and that his judgmentis largely unin- 
telligible. Itis pointed out to us that the 
Munsif gave a number of reasons for his 
finding that there was no consideration and 
that these matters have not been discussed 
or considered by the learned Judge of the 
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lower Appellate Uourt. This is more or less 
correct and there is certainly some obscu- 
rity and confusion in the judgmentof the 
lower Appellate Court but at the same time 
16 cannot be denied that the learned Judge 
has given some perfectly sound reasons 
for arriving at his conclusion that the 
mortgage bond in suit was for consideration, 
and we donot think that there are any 
suficient grounds for this Court to vacate 
that finding of fact. The next point taken 
on behalf of the defendants appellants is 
that since the permission of the District 
Judge was not obtained for the execution 
of the mortgage bond in suit, it is void—or 
at least voidable—as against those defen- 
dants who were minors at the date of its 
execution. Section 29, Guardians and 
Wards Act, provides that a certified guar- 
dian shali not transfer immovable property 
of his ward without permission of the Oourt; 
and s. 3) provides that : 
“A disposal of immovable property by a guardian 
in contravention of either of the two last foregoing 
sections is voidable at the instance of any other 
person affected thereby.” 
It will be observed that the word used is 
“voidable.” and not “void”. Learned Coun- 
sel for the defendants, however, pleads that 
this section is only applicable to a certi- 
ficated guardian who is also the natural 
guardian ; he contends that, if the cer- 
tificated guardian is not the natural guar- 
dian, then the transfer without permission 
of the Oourt is absolutely void, inasmuch 
asthe only warrant that such a guardian 
can have for making any transfer of the 
ward's Property is the permission of the 
District Judge. We do not think that there 
ig any force in this contention. There is 
nothing in the language of s. 30 to justify 
any such distinction and in s.4 (2) of the Act 
“guardian” is defined as “a person hav- 
ing the care ofthe person of a minor or of 
his Property, or of both his person and pro- 
perty. | It is thus, we think, clear that the 
“guardian” contemplated in s. 30 of the Act, 
18 not only a certificated guardian who is 
the natural guardian of the ward but also a 
certificated guardian who is not the natural 
guardian. Learned Counsel for the defen- 
dants next contends that if the mortgage 
ond in suit is merely voidable and not 
Void, then those defendants who were minors 


at the time of its execution are entitled to. 


avoid it without 
to the mortgagee. 

Itis conceded by learned Counsel for the 
. Plaintiff-respondent that itisnot necessary 
that a minor on attaining majority should 


making any restitution 
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institute a suit to set aside a transfer 
effected by the guardian ; itis sufficient if 
he declares his will to rescind the trans- 
action by way of defence when an action 
is brought to enforce the mortgage against 
him. But learned Counsel for the plaintiff 
contends that those defendants who were 
minors are not entitled to avoid this mort- 
gage without restoring the benetit which 
they have received. The only authority 
cited by learned Counsel for the defendants- 
appellants which can really be said to be 
in his favour is the casein Sultan Singh v. 
Hashmat Ullah, 29 Ind. Oas. 804 (1). In 
tbat case certain minors were sued for 
recovery of a sum of money which had 
been advanced to their guardian, and the 
suit was dismissed. The learned Judge of 
the Punjab Ohief Court atp. 805* observes 
as follows: 

“But the plaintiff's Oounsel argues that in any 
case he is entitled to refund of his actual advances, 
and he quotes rulings dealing with the well-known 
doctrine thata minor, even if he is entitled in 
law to repudiate a transaction done on his behalf 
by his guardian, should restore to the other party 
benefits received. The law on that subject is clear 
and can be stated in a few words, and we need 
not discuss the rulings in which it is to be found. 
Ifa plaintiff sues to undo a transaction entered into 
by his guardian in his name during his minority, 
then if the other party has acted in good faith 
and the plaintiff or his eslate has actually received 
benefit, the plaintiff must, as a condition precedent 
to the undoing of the said transaction, restore 
the said benefit. If, however, the minor or quondam 
minor: is the beatus possidens and is being sued 
by the other party, ordinarily, according to the 
authorities, a claim against the minor for refund 
of the benefit would fail.” f 

The decision of the High Court, howe 


“ever, was apparently based on the finding 


that the plaintiff had not acted in gocd 
faith and that the minors had not benetited 
from the traneaction. On the other hand, 
there is abundant authority for the pro- 
position that, in a case where property of 
a minor has been conveyed by the guardian 
without permission of the District Judge, 
the minor in a suit brought against him 
cannot avoid the transfer without res» 
toring the benefit which he has received. 
In Sinaya Pillai v. Munisami Ayyan (2), 
certain guardians who had been appoint- 
ed under the Guardians and Wards Act 
had mortgaged property belonging to a 
minor in order to enable them to discharge 
debts binding on his estate. The necessity 
had been urgent, the terms of the deed 
fair and the money had been duly applied, 


(1) 29 Ind. Cas. 804; A I R1915 Lah. 356; 109 P R 
1915; 38 P LR 1916; 119 P W R 1915. 
(2) 22 M 289; 9M LJ 64, 


*Page of 29 Ind, Uas,—[#d.] 
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but the guardians had not obtained the 
sanction of the Court, as directed by s. 29 
of the Act. When a suit was instituted, 
it was pleaded that the mortgage was in- 
valid and incapable of being enforced, and 
it was held that a mortgage so executed 
was not void but merely voidable and that 
the defendant was entitled to avoid the 
mortgage but only on the condition of res- 
toring any benefit received by him there- 
under to the person from whom it had 
been received. The next authority to which 
we will refer is a ease of this Court: 
Tejpal v. Ganga (3). There a mortgage 
purporting to bind the estateof a minor 
was executed on behalf of the minor by 
his mother, who was not only the natural 
guardian of the minor but a certificated 
guardian under the Guardians and Wards 
Act. The guardian, however, had not 
obtained the permission required by s. 29 
of theAct. It was held by this Court 
that the mortgage was not void but that, 
if the minor hadin fact benefited by the 
money borrowed, to that extent the mincr’s 
estate ought to be held liable before he 
was entitled to be relieved against the 
mortgage. The Madras-case, Sinaya Pillai 
v.Munisami Ayyan (2), to which we have 
referred above, was cited, approved and 
followed. The next case of this Court is 
Maqsud Ali Khan v. Abdullah Khan (4), 
where the same view seemsto have been 
taken. In that case a lady had executed 
a mortgage in favour of the plaintiff on 
her own.behalf and on behalf of.her minor 
sons in respect to property which belonged 
to them both. She was a certificated 
guardian, but had failed to obtain per- 
mission from the District Judge. A month 
later, with the sanction of the District 
Judge she sold part of the property to 
other persons and left with the vendees 
the amount due on the basis of a prior 
mortgage and of the mortgage in suit for 
payment to the respective mortgagees, 
The vendees discharged the prior mortgage, 
but did not pay the amount left with them 
for payment to the plaintiff in respect to 
the mortgage in suit, and hence the plaint- 
tiff sued to recover his mortgage debt by 
sale of the property mortgaged. The 
learned Judges remitted certain issues to 
the lower Appellate Court and one of those 
issues was: 


“To what extent did the minor..... a... .....bene- - 


fit by the money advanced under the mortgage in 
suit?” 

(3) 25 A 59; A W N 1902, 192. 

(4) 50 A 218; 108 Ind. Oas. 728; A I R 1928 All 27; 
25 AL J 1017, Ya ee i 
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In Muhammad Ismail v. Gauri Parshad, 
34 Ind, Cas. 916 (5), the plaintiff:sued to 
recover a certain sum of money with inter- 
est at 9 percent. per annum, as agreed, 
due onthe foot of two mortgage deeds 
executed by a lady on behalf of herself 
and as guardian of her two minor sons 
and one daughter. She was a certificat- 
ed guardian- and had obtained permission 
from the District Judge for executing the 
mortgage but not for agreeing to the pay- 
ment ofinterest. It was held by a Bench 
of the Punjab Chief Court that the guar- 
dian’s agreement to pay interest and to make 
that interest a charge upon the property, 
though not sanctioned by the District 
Judge, was, under s. 30, Guardians and 
Wards Act, merely voidable at the instance 
of the minor; but that, inasmuch as the 
guardian could not have succeeded in bor- 
rowing money unless she had agreed to 
pay interest and the loan was in the inter- 
ests and for the benefit of the minors, they 
sould be allowed to go back upon the 
agreement only on the condition that they _ 
on their part restored all benefits which 
they had received under it, 7. e. the princi- 
pal amount and a reasonable interest 
thereon. In the case with which we are 
concerned there is a finding of fact that 
the mortgage was for the benefit of the 
minors; and there can, in our opinion, be 
no doubt that defendants Nos. 2 and 3 are 
only entitled to avoid liability under the 
mortgage bond in suit, if they make resti- 


_tution to the extent of the benefit which 


they have received. The third contention 
which has been urged before us by learned 
Counsel: for the defendants-appellants is 
that Jai Narain, defendant No. 1, was sui 
juris at the time of execution of the mort- 
gage bond and his mother had no authority 
to make the conveyance on his behalf and 
inafalse capacity as his guardian, and 
therefore the mortgage bond in suit is 
absolutely -void and ineffectual qua this 
defendant. The learned Judge of the lower 
Appellate Court in dealing with this matter 
observes that defendant No. 1 “must 
have known about the transaction” and 
Ne a nothing to repudiate the transaction or 
to dissociate himself from his mother's act, and 
must therefore be taken to have acquiesced in it or 
to have tacitly ratified it.” , , | 

The first argument which is addressed 
to us on hehalf of the plaintiff-respondent 
is to the following effect : Jai Narain affixed 
his signature on November 21, 1918 to 


- (5) 34 Ind. Cas. 916; A I R1916 Lah. 285; 24 P R 
1916, 
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the award in which it was stated that the 
house would be transferred by Paras Ram 
to these persons and that Rs. 2,000 would 
be paid to Paras Ram within a year. He 
therefore knew that money was required 
for the purpose of this house, that the 
trangaction would be for the benefit of the 
family and that his mother was purporting 
to act for him ; and therefore it is argued 
that defendant No. 1 must be held to have 
given at least an implied authority to his 
mother to act on his behalf. We are not 
very impressed by this argument. Jai 
Narain Lal is in service at Cawnpore, and 
for all we knowto the contrary, he may 
have left Allahabad after the award and 
before the mortgage deed was executed, If 
he was present in Allahabad, there is no 
apparent reason why he should not have 
been required to sign the mortgage bond 
since he was sui juris and had already 
signed the award. The award certainly 
shows that he was aware that the house 
was to be purchased from Paras Ram, but 
. it does not show any knowledge on his 
part that the money was to be raised by 
means of a mortgage; all that the award 
‘indicates is that the money was to be paid 
by Musammat Titto Bibi or Musammat 
Basanti Bibi. His knowledge of the intention 
to purchase the house from Paras Ram and 
subsequently of the fact of purchase does not 
necessarily lead to any inference that he 
was aware of or acquiesced in this mortgage, 
or that it was executed with his authority. It 
is next argued that there is a finding of fact 
in the judgment of the lower Appellate Court 
to the effect that the mortgage was ratified 
by defendant No. 1 and that this finding is 
not challenged in the grounds of appeal be- 
fore us. The lower Appellate Court’s finding 
on this subject is not very satisfactory and 
does not seem to us to follow logically from 
his premises, but it isnot necessary for us 
to pursue this matter because our decision 
will rest upon another ground. Section 196, 
Contract Act provides that : 
. “Where acts are done by one person on behalf of 
another, but without his knowledge or authority 
he may elect to ratify or disown such acts. Ifhe 
ratifies them, the same effects will follow as if they 
had been performed by his authority,” 

Section 197 reads: 

“Ratification may be expressed or may be implied 
in the conduct of the person on whose behalf the 
acts are done.” 


These sections occur in the chapter 
headed ‘Agency.’ Now Musammat Basanti 
Bibi was purporting to act on behalf of de- 
fendant No. 1 when she executed the morte 
gage bond in suit; and it cannot be contest- 
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ed that, if she had had his authority, she 
would have been competent so to act. The 
sections of the Contract Act which we have 
quoted above show that an aci done by a 
person who is not authorised to do it, but 
who purports to act as an agent for another 
person, can be retrospectively ratified by 
such other person. From this it follows 
logically that such acton the part of the 
person purporting to act as agent is not 
void but voidable. If it is not ratified, it 
will become void; but if it is ratified, it will 
be validated. This being so, the position of 
Jai Narain Lal appears to us to be in no 
way different from the position of defen- 
dants Nos, 2 to 5. There is a finding of fact 
that Jai Narain Lal was benefited by the 
transaction, and we think that that finding is 
unassailable. If he was not in possession, 
actual or constructive, he would have had 
no motive for contesting the suit. He has 
acquired an interest in the house and has, 
therefore, benefited by the transaction to 
the extent of that interest. In these cir- 
cumstances, we are of opinion that he, like 
the other defendants, cannot be allowed to 
avoid the mortgage without: first restoring 
the benefit which he has received. 

The question which now remains to be 
decided is what amount the defendants 
should be called upon:to pay before avoid- 
ing’ enforcement of the mortgage. Obviously 
they must pay the principal plus a reason» 
able rate of interest. A reasonable rate would 
be 12 percent. per annum simple interest; 
but the rate contracted for in the mort- 
gage bond, though compoundable, works 
out at less than this. The rate, therefore, 
at which the defendants will be required to 
pay interest cannot be less than the con- 
tractual rate. We accordingly modify the 
decree of the lower Appellate Court in this 
way that the defendants are allowed six 
months in which tore-pay to the plaintiff 
the principal plus interest at the rata con 
tracted for in the mortgage bond. If the 
money is paid within the period allowed, 
the mortgage bond will not be enforced. lf 
it is not paid, a preliminary decree will 
thereafter be prepared under O. XXXIV, 
r. 4, Oivil Procedure Code. The plain- 
tiff is entitled to his costs of this 


appeal. 
me Decree modified. 
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MADRAS HIGH COURT 
Special Bench 
Original Petition No. 146 of 1935 
September 26, 1935 
Manpnavan Nair, Stone AND Kine, JJ. 
COMMISSIONER or INCOME-T AX, 
MADRAS—PrtiticNeR 
versus 
TANJORE PERMANENT FUND, Lop. 


RESPONDENT 

Income-tax—Company called ‘Permanent Fund, 
Ltd., registered under Companies Act(VII of 1913)— 
Capital subscribed by shares—Loans advanced only to 
share-holders and their deposits only accepted—Main 
source of Funds’ income, interest on loans to share- 
holders—Company held was Mutual Benefit Society— 
Such income held was not assessable. 

A company called ‘Permanent Fand, Ltd.’ was 
incorporated under Oompanies Act. The capital 
was subscribed by shares, the amount of which was 
payable by monthly instalments, ‘The Fund accepted 
deposits from its share-holders on which interest 
was allowed to them. The collections of the Fund 
were used to be lent to the share-holders at speci- 
fied rates of interest on the security of the shares 
held by them and also on their other properties. 
The Fund did not accept deposits from other persons 
than its share-holders nor did it give loans to out- 
siders. The Fund's main source of income was the 
interest on the loans advanced to the share-holders. 
It also derived income from interest on the deposits 
with banks, interest on securities, house rent and 
other minor items. The excess of interest earned by 
the Fund over the expenses of the institution and 
the interest earned by the share-holders was re- 
garded as profits of the Fund. The number of share- 
holders of the Fund and the amount of shares 
fluctuated from time to time. For the assessment 
year the Fund returned an income which did not 
include the profits derived from the transactions 
with the share-holders as assessable income : 

Held, that the Fund though registered under the 
Companies Act and subject to its provisions, was 
not really a company but a Mutual Benefit Society 
with afluctuating capital. The income from pro- 
fits derived from the transaction with share-holders 
was not, therefore, assessable. Secretary, Board o. 
Revenue v. Mylapore Hindu Permanent Fund, Lid. 
(1), followed, Commissioner of Income-tax v. Madura 

indu Permanent Fund, Lid. (2), distinguished, 
Sivaganga Sri Meenakshi Nidhi v. Commissioner of 
Income-tax, Madrasa (3), referred to. 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. 

Mr. S. Srinivasa Iyengar for Mr. K. Rajah 
Iyer and Mr. V. Ramaswamy Iyer, for the 
Respondent. 


Crder.—The Commissioner of Income- 
tax has referred to the opinion of the 


High Court the question “whether the 


sum of Rs. 61,304 being the income or the 
profits of the Fund derived from the trans- 
action with the share-holders is liable to 
assessment.” The petitioner is the Tan- 
jore Permanent Fund, Limited. It is a 
company incorporated in 1901 under the 
Indian Companies Act V1 of 1882, now Act 
VII of 1913. The Company started with 
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2,222 shares of Rs. 45 each share and a 
nominal capital of Rs. 99,990. The 
amount of each share is payable in 
monthly instalments of Re 1. The share 
account of each share-holder is closed on 
the expiry of 45 months from the last date 
of the month in which he was admitted 
by his being paid Rs. 50 and then he 
ceases to be a shareholder. The difference 
between the amount subscribed by him 
and the amount paid to him at the end of 
the 45th month, viz. Rs. 5. is called 
“guaranteed interest.” The Fund accepts 
depesits from its share-holders on which 
interest is allowed to them. The Direc- 
tors are authorized temporarily to borrow 
from time to time, if necessary, sums to 
carry on its transactions. The collections 
of the Fund are used to be lent to the 
share-holders at specified rates of interest 
on the security of the shares held by them 
and also on their other properties. The 
moneys belonging to the Fund may be 
invested by the Directors with banks or 
Co-operative Societies or in Government 
securities, Treasury Bills or Post Office 
Cash Certificates. The Fund does not 
accept deposits from other persons than its 
share holders nor does it give loans to 
outsiders. 

The Fund's main source of income is the 
interest on the loans advanced to the 
share-holders. Jt also derives income 
from interest on the deposits with banks, 
interest on securities, house rent and 
other minor items. The excess of interest 
earned by the Fund over the expenses of 
the institution and the interest earned by 
the share-holders is regarded as profits of 
the Fund out of which 70 per cent. is 
divided among the share-holders and the 
balance after paying the legal adviser, 
remuneration and bonus to the establish- 
ment, is carried to the reserve fund. The 
number of share-holders of the Fund and 
the amount of shares fluctuate from time 
to time. On August 15, 1931, as men- 
tioned by the Commissioner, there were 
on the register of the Fund 9,984 share- 
holders with 110,740 shares and the sub- 
scribed capital of Rs. 49,83,300. For the 
assessment of the year 1932-33, the Fund 
returned an income amounting to 
Rs. 14,178, In submitting this amount, it 
did not include as assessable income a sum 
of Rs. 61,304, the profits derived. from the 
share-holders. The question referred to 
us is whether the income-tax can be levied 
on this amount. 

A case exactly like the present one was 
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decided in Secretary, Board of Revenue v. 
Mylapore Hindu Permanent Fund, Ltd. 
(1),in which it was held that a fund like 
this was a Mutual Benefit Society and there- 
fore the receipts from share-holders were not 
income liable to assessment under the Act. 
The Income-tax Officer did not follow this 
decision, as before he completed the 
assessment, this Court decided the case in 
Commissioner of Income tax v. The Madura 
Hindu Permanent Fund, Ltd. (2). That 
decision was interpreted by him to 
“mean that profits earned by the Fund by 
lending money may be taxed. He there- 
fore held thatthe decision in Secretary, 
Board of Revenue v. Mylapore’ Hindu 
Permanent Fund, Lid. (1), was no longer 
applicable and assessed the fund on the 
total income including the profits of 
Rs. 61,204. The Assistant Commissioner 
confirmed the order of the Income-tax 
Officer. The Oommissioner in referring 
the case to us says that the combined 
effect of these two decisions and of the 
decision of this Court in Sivaganga Sri 
Meenakshi Nidhi v. Commissioner of Income- 
tax, Madras (3), is not very clear to him. He 
also argues that the petitioner Fund is a 
company carrying on a trade, and as such, 
the fact that it‘carries on the trade with 
its own customers does not make it any 
the lesser trader and that the profits 
resulting from the trade are liable to tax 
unless specially exempted and as there is 
no question of any such exemption here, 
the amount of profits earned, viz. 
Rs. 61,304, is assessable to tax. 


At the outest, we may observe that so. 


far as the decisions of this Court are con- 
cerned, there is no conflict amongst them. 
The decision in Commissioner of Ineome- 
tax v. The Madura Hindu Permanent Fund, 
Ltd. (2), followed by the Income-tax 
Officer, does not touch the question of the 
liability to assessment of the profits earned 
by the Fund from its sharesholders nor 
does; in our opinion, shake the authority 
of the decision in Secretary, Board of 
Revenue v, Mylapore Hindu Permanent 
Fund, Ltd. (1). In that case, Commission:r 
of Income-tax v. The Madura Hindu 
Permanent Fund, Ltd. (9), the question 
was whether the ‘ guaranteed interest” 
may be deducted from the total income 


(1) 47 M 1; 76 Ind. Oas. 833; A IR 1923 Mad. 684; 45 
ML J 124; (1923) M W N 409; 20 L W 27. 

(2) 56M 415; 143 Ind. Cas. 894; AI R1933 Mad 
347; 64M LJ 260;37 L W 379; (1983) M W N 296 
Ind, Ral, (1933) Mad. 348 (F B), 

(3) 81 T O83. 
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of the Fund during the year of account. 
This Court held that the guaranteed interest 
was interest on capital borrowed for the 
purpose of the fund’s business within 
the meaning of s. 10 (2) (3), Income 
Tax Act, that its payment was not in 
any way dependent on the earning of 
the profits and that the fund was entitled 
to claim deduction in respect of that sum 
distributed by it as guaranteed interest. 


‘The question now referred to us did not 


arise for decision in that case, In 
Sivaganga Sri Meenakshi Nidhi v. Commis- 
stoner of Incom-tax, Madras (3), this Court 
pointed out that that case was one like 
Secretary, Board of Revenue v. Mylapore 
Hindu Permanent Fund, Ltd. (1). 

It is conceded by the learned Counsel 
for the: Commissioner that on the facts 
this case would fall exactly within the 
scope of the decision in Secretary, Board 
of Revenue v. Mylapore Hindu Permanent 
Fund, Ltd. (1). What ne wants to argue 
is that that case was wrongly decided 
and that he should be allowed to re- 
open the question. So far as this Oourt 
is concerned, the question has been con- 
sidered and decided by the Full Bench 
in Secretary, Board of Revenue v. Mylapore 
Hindu Permanent Fund, Ltd. (1). As point- 
ed out in Commissioner of Ineome-tax v. 
The Madura Hindu Permanent Fund, Ltd. 
(2), the Fund though registered under 
the Indian Companies Act and subject 
to its provisions, is not really a coms 
pany but a Mutual Benefit Society with a 
fluctuating capital. The subscription 
though called share capital are not really 
so, nor are they capital borrowed for the 
purpose of the business as that capital is 
ordinarily understood. in enasiing the 
Explanation to 8. 10 (2) (3), Income Tax 
Act, it would seem that the Legislature 
has shown its intention to recognize the 
existence of such Mutual Benefit Societies 
like the one in question. 

As the law on the point has been 
clearly laid down in Secretary, Board of 
Revenue v. Mylapore Hindu Permanent 
Fund, Lti. (1), and as this case falls esact- 
ly within its scope, we are not inclined 
now to re-open the question and to disturb 
the practice which has been followed since 
Secretary, Board of Revenue v. Mylapore 
Hindu Permanent Fund, Ltd. (1), whatever 
view we may be inclined to take if the 
point was res integra. Though the terms, 


-“ghare-holder” has been here ussd, we do 


not wish to be understood as deciding that 
these subscribers are share-holders properly 
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so-called within the meaning of the Com- 
panies Act. The matter is not before us. 
Our answer to the question accordingly is 
that the sum of Rs. 61,304 is, in the cir- 
cumstances of the case, not liable to assess- 
ment. The assessee is entitled to Rs. 250 
for costs and will get a refund of the Rs. 100 
deposit. i 
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ALLAHABAD HIGH COURT 
Execution First Appeal No. 244 of 1935 
February 18, 1938 
CoLLisTgr AND Baspat, JJ. 

BRIJ BEHARI LAL—Derorrr:- HoLDER— 
APPELLANT 
versus 
PHUNNI LAL AND ANOTHER—JUDGMENT- 


Desrors— RESPONDENTS 

Res judicata—Constructive—Ezecution proceedings 
— Objections by judgment-debtor premature and mis- 
-conceived—Dismissal of —Transferee Court to which 
decree is transferred for execution, if barred from 
deciding such objections—Hindu Low—Debts—Father 
—Avyavaharika debt—Decree in respect of cash and 
ornaments entrusted to judgment-debtor but which he 
failed toreturn—His conduct throughout indecent 
and trresponsible—Sons of judgment-debtor and joint 
ancestral property, if under obligation to discharge 
such debt, 

Where in execution proceedings the objections 
raised by the judgment-debtor are premature 
and misconceived, their dismissal, even if such 
dismissal be considered to be one on merits, does 
not prevent another Court to which the decree is 
sent for execution from coming to an independent 
decision untrammelled by the rules of constructive 
res judicata. [p. 378, col. 1,] 

A debt, which is repugnant to good morals, is an 
Avyavaharika debt, and in each case it will be the 
duty of the Court todecide whether the debt in 
question is repugnant to good morals or not. [p. 380, 
col. 1.4 

Where a decree passed against the judgment-debt- 
or was in respect of certain ornaments and cash 
entrusted to him for safe custody on behalf of a 
minor which he failed to return and his conduct 
from the beginning to end in that respect was not 
that of a decent and responsible person, the decretal 
debt is one which the sons of the judgment-debtor 
and the joint ancestral property are notunder an 
obligation to discharge. Chakauri Mahton v. Ganga 
Proshad (1), Raghunandan Sahu v. Badri Teli (2) 
and Toshanpal Singh v. District Judge of Agra (4), 
referred to. [ibid.} ; 

Ex. F. A. from the decision of the Addi- 
tional Sub-Judge, Gorakhpur, dated Feb- 
ruary 18, 1935. ; 

Mr. Ambika Prasad, for the Appellant. 

Messrs. B. Malik and D. Sanyal, for the 
Respondents. 

Bajpai, J.—This isan appeal by Brij 
Behar Lal, decree-holder. He obtained a 
decree for Rs. 4,269-13-0 on November 7, 


1933, against Ganesh Prasad from the Court 
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of the Civil Judge of Basti, and the exe- 
cution application which has given rise to 
the present appeal was filed by Brij Behari 
Lal on October 23, 1934, in the Court of the 
First Additional Civil Judge of Gorakhpur. 
The application sought the attachment and 
sale of certain house properties at Gorakh- 
pur. It appears that before the present 
application for execution at Gorakhpur, 
certain proceedings were taken at Basti in 
the Court which passed the decree, and it 
is necessary to state those proceedings. As 
we mentioned before, the decree was ob- 
tained against Ganesh Prasad, but execu- 
tion was sought against his sons. The first 
application was made on May 19, 1934, in 
the Basti Court against Ganesh Prasad 
under the mistaken belief that Ganesh Prasad 
was alive. Tbe prayer was for the transfer 
of the decree to the Gorakhpur Court. 
Ganesh Prasad had died on May 1, 1934, 
and when the decree-holder came to know 
of it, he applied on August 10, 1934, for the 
return of the file to the Basti Court, and the 
record was returned to Basti on August 13, 
1934. On September 4, 1934, the decree- 
holder applied for the substitution of the 
names of Phunni Lal and Dharam Nath, 
the sons, in place of Ganesh Prasad, the 
deceased judgment-debtor. Notice of this 
application went to Phunni Lal and Dharam 
Nath and they were asked to show cause 
by September 24, 1934. On September 24, 
1934, they made an application at Basti 
praying for time on the allegation that 
they had been served with the application 
on September 18, 1934, and as there had 
been some deaths in the family, they could 
not file objections to the application for 
substitution by September 24, 1934, and 
therefore, they prayed for the adjournment 
of the date. On the same date, presum- 
ably after the application by Phunni Lal 
and Dharam Nath, the decree- holder applied 
for an order of transfer from Basti to 
Gorakhpur. 

The learned Civil Judge at Basti thought 
that there was no necessity to adjourn the 
hearing of the matter, and he on Septem- 
ber 25, 1934, gave a certificate for the 
transfer of the decree to Gorakhpur. Phunni 
Lal and Dharam Nath on October 3, 1934. 
filed an objection at Basti challenging the 
right of the decree-holder to execute the 
decree against them and alleged that the 
debt, which was the foundation of the 
decree, was an improper and illegal debt, 
inasmuch as it had accrued because of 
criminal breach of trust committed by the 
father. It is important to note at this stage 
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that by this time there was no application 
by the decree-holder for execution of the 
decree against any property, but the only 
prayer of the decree holder was that the 
names of the sons should be brought on 
the record in place of the deceased judg- 
ment-debtor. In spite of this the Basti 
Court seems to have fixed a date for the 
hearing of the objections, and indeed it 
was the duty of the Basti Court to complete 
the array of parties and to decide the 
application for substitution of names. The 
October 27, 1934, was fixed for the disposal 
of the substitution matter and Phunni Lal 
‘and Dharam Nath failed to appear, and, 
therefore, their objections were dismissed 
on that date. Soon after on the very day 
an application for restoration was filed on 
-behalf of the sons. 

In the meantime the decree having been 
received st Gorakhpur after transfer under 
s. 39, Civil Procedure Code, an application 
for execution was filed by the decree-holder 
at Gorakhpur praying that certain house 
properties at Gorakhpur be attached. In 
response to a notice sent on this application 
objections were filed by the sons of Ganesh 
Prasad on November 5, 1934, and in these 
objections it was asserted that the decree 
| could not be executed against the ancestral 
property inasmuch as the father was guilty 
of criminal breach of trust and the decree 
that was obtained against him was in 
respect toa debt which arose because of 
the criminal breach of trust. Along with 
these objecticns an application was filed in 
the Gorakhpur Court by the judgment- 
debtor praying that their objections need 
not be considered and the matter should 
be stayed because similar objections were 
pending at Basti. The Gorakhpur Oourt 
stayed proceedings on November 10, 1934. 
The Court at Basti set aside the order of 
dismissal for default and restored the ob- 
jections of the judgment- debtors on Decem- 
ber 1, 1934, provided they paid Rs. 10 as 
dam.gesto the decree holder. The hearing 
was adjourned to January 19, 1935. On 
‘that date ccsts were not paid by the judg- 
ment-debtors. but they applied that their 
objections should be dismissed without 
adjudication. On that date it appears that 
they were advised totake up the position 
that adjudication of the objections should 
be obtained from Gorakhpur. On the ap- 
plication the learned Judge passed the 
order, “Premature, hence filed.” A formal 
order was then prepared, wherein it was 
stated that as the. judgment-debtors had 
not paid the damages which they had to 
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pay under the order of December J, 1934, 
but had applied for the dismissal of their 
objections, therefore, the objections of the 
judgment-debtors should be deemed to be 
dismissed with costs. 

The objections at Gorakhpur, which were 
ordered to be stayed on November 10, 1934, 
came up for hearing on February 18, 1935, 
and the learned First Additional Civil Judge 
came tothe conclusion that the property 
which was sought to be attached was the 
joint ancestral property of the objectors, 
and the decree-holder was not ‘entitled to 
proceed against this ancestral property in- 
asmuch as Ganesh Prasad against whom 
the decree was obtained in respect to cer- 
tain ornaments belonging to the decree- 
holder was a trustee of the ornaments and 


“was guilty of misappropriation. 


In appeal before us, it is contended, that 
the objections of the judgment-debtors are 
barred by res judicata and that the Court 
below has not taken a correct view of the 
Hindu Law on the subject of the sons’ 
liability. On the question of res judicata 
we might,in the very beginning say, that 
the point was not taken before the Court 
below and was advanced for the first time 
only before us. Proceedings prior to Sep- 
tember 4, 1934, are of no avail so far as 
the plea of res judicata is concerned, 
because up till that time the sons were not 
brought on the record. It was only on 
September 4, 1934, that the decree-holder 
applied for substitution and that was the 
only matter in connection with which the 
sons filed objections at Basti. When the 
decree-holder contends that the order of 
dismissal passed by the Basti Court on 
January 19, 1935, operates as res judicata 
against the judgment-debtors, we have got 
to consider whether it was at all necessary 
for the sons to object. It is the rule of 
constructive res judicata that can be applic 
cable ina matter like this, because s. 11, 
Civil Procedure Oode,does not in terms 
apply to execution proceedings. No process 
of execution was sought by the application 
of the decree-holder dated September 4 
1934, and they were called upon to object 
to their being brought on the record as the 
representatives of the deceased judgment- 
debtor. They were the sons of Ganesh 
Prasad, the judgment-debtor, and they 
could not very well at that stage object to 
their names being brought on the record, 
It was not clear at that time whether the 
decree-holder would proceed against the. 
Separate property of Ganesh Prasad or 
against the ancestral property of the family. 
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or against the person of the proposed legal 
Tepresentatives. For them, therefore, to say 
that the debt on which the decree was 
obtained was not a proper debt was pre- 
mature, inasmuch as the decree could, in any 
event, be enforced against the separate pro- 
perty of Ganesh Prasad. We have, there- 
fore, come to the conclusion that the objec- 
tions of the present respondents on Octo- 
ber 3, 1934, in Basti were misconceived and 
their dismissal on January 19, 1935, even 
if this dismissal be considered to be a 
dismissal on the merits, does nct prevent 
the Court at Gorakhpur from coming to an 
independent decision untrammelled by the 
rules of constructive res judicata. We, 
therefore, repel the first pleataken by the 
decree-holder. 

Coming tothe merits of the case, it is 
necessary to state in some detail the cir- 
cumstances under which the present decree 
was passed against Ganesh Prasad and the 
law relevant on the subject. Brij Behari 
Lal, the decree-holder lost his parents 
when he was about 10 in 1920. Some rela- 
tions of his, including Ganesh Prasad who 
was the maternal uncle of Brij Behari's 
father, came to the house of Brij Behari 
and began to look after his property. Ganesh 
Prasad being closely connected with Brij 
Behari was entrusted by all concerned with 
certain gold and silver ornaments, with 51 
sovereigns and with Rs. 1,589-13-0 in cash. 
Soon after Musammat Sukndei, the maternal 
grandmother of Brij Behari, was appointed 
a certificated guardian of the minor's 
person and property by the District Judge 
of Gorakhpur on’ March 20, 1921. She 
apparently was dissatisfied with the fact 
that ornaments and cash had been entrust- 
ed to Ganesh Prasad and she applied to 
the District Judge for an order that Ganesh 
Prasad be directed to hand over the orna- 
ments and cash to her. On December 2, 
1921, Ganesh Prasad filed an application 
in reply and said that he was ready to 
hand over the cash and ornaments, but as 
Musammat Sukhdei, the guardian of the 
minor, was not possessed of sufficient pro- 
perty, some security should be demanded 
from her before she was entrused with the 
property. nhc 

The learned District Judge was not 
impressed with the objections of Ganesh 
Prasad and directed that the cash and the 
ornaments should be handed over to the 
guardian. This order was passed on Decem- 
per 7, 1921. The order apparently was 
not complied with and the matter rested 
there. The guardianship casejof Brij Behari 
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was transferred from Gorakhpur to Basti, 
and on August 2, 1929, Brij Behari applied 
to the Additional District Judge of Basti 
that he had attained majority and that . 
Ganesh Prasad should be directed to hand 
over the ornaments and cash to him. 
On March 17, 1930, Ganesh Prasad 
filed objections to the application of Brij 
Behari asserting that no ornaments had 
been entrusted to him by any Court and 
consequently no order for return should be 
passed by the Court, andin any event he 
prayed for time to produce the ornaments 
and the cash. On March 24, 1930, Ganesh 
Prasad appeared in person in pursuance of 
an order of the Court and produced certain 
ornaments and Rs. 1,472in cash alleging 
that some cash and some ornaments had 
already been taken away by Deotadin, a 
relation of the minor, for the needs of the 
minor. He made some sort of a halting 
eXcuse regarding the return of the 51 sove- 
reigns and said that as there was plague in 
Basti, he could not unearth the sovereigns 
which had been buried underground. He 
prayed fortwo months’ time for the return 
of the sovereigns. He 2’so said that he had 
some gold ornaments which also he would 
be able to produce in another two months 
On May 27, 1930, Ganesh Prasad brought 
some more ornaments and the 51 sovereigns. 
On June 16, 1930, the Court directed that 
the cash and the sovereigns which Ganesh 
Prasad had brought be handed over to 
Brij Behari, but as there was a dispute 
regarding the sufficiency and the identity 
of the ornaments brought before Court by 
Ganesh Prasad and because Ganesh Prasad 
was further objecting to the jurisdiction of 
the Oourt to pass an order of return, the 
appropriate action was that the cash and 
sovereigns alone be refunded and for the 
rest Brij Behari should be directed to take 
proper steps in a Court of law. Brij Behari 
was thus compelled to file a suit which he 
did on June 1, 1930. He stated the circum- 
stances which we have mentioned above in 
his plaint, and he prayed for the recovery 
of the onraments and in the alternative for 
their price. It was also said that cash in 
its entirety was not refunded by Ganesh 
Prasad and there was a prayer for the 
recovery of about Rs. 50 on that head as 
well. It appears that after evidence had 
been taken and the case was ripe for judg- 
ment, Ganesh Prasad on November 6, 1933, 
applied that he was ready to hand over all 
the ornaments which had been entrusted 
to him in 1920. The learned Civil Judge, 
however, on November 7, 1933, decreed Brij 
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Behari's suit for Rs. 4,225 as the price of 
the ornaments plus Rs. 44-13-0 cash which 
had not been accounted for by Ganesh 
Prasad. The first issue that was struck by 
the Court was : 

’, Whether the ornaments produced by the defen- 
dant for return before the Additional Judge, Basti, 


It found that 

“on the evidence as well as the probabilities it is 
established that the ornaments which the defen- 
dant is willing to produce for the plaintiff are not 
the same as were entrusted to him.” 

It later went on to say : 

“It is no use allowing the plaintiff a decree for 
the return of the specific ornaments entrusted and 
the same was not claimed before me in arguments 
because otherwise the same dispute which was 
before the Additional Judge and also before me 
will again recur and the object of this litigation 
will be frustrated.” 


There was thus a definite finding by the 
Court that the ornaments which Ganesh 
Prasad had .brought before the Oourt even 
on November 6, 1933, were not the orna- 
ments which had been entrusted to him 
some time in 1920. The proceedings that 
were taken by Brij Behari's guardian in 
1921 and the proceedings which were taken 
by Brij Behari in 1929 and the various 
objections taken by Ganesh Prasad in 
response to all these proceedings afford a 
clear indication of Ganesh Prasad's menta- 
lity: He was adopting all kinds of tactics 
in order to defeat the just claims of the 
minor, and the Court was compelled on 
November 7, 1933, to pass a decree for 
money because of the obstructive attitude 
taken by Ganesh Prasad. The question, 
therefore, arises whether the decree which 
was passed against Ganesh Prasad was in 
respect to a debt which was in the words 
of the Hindu Law-givers an Avyaraharika 
debt. A number of cases were cited before 
us at the bar in support of the respective 
cases of the parties, but it will not be 
necessary to refer to all ofthem. A very 
good discussion of the lawon the subject 
is to be found in Chakouri Mahton v. Ganga 
' Proshad (1). Mookerjee, J., after quoting 
the texts of several of the commentators, 
came tothe conclusion that if the provi- 
sions of all those texts were summarised, 
the result appeared to be that the debts 
which a son was not under any obligation 
to pay might be grouped as follows: (1) 
Debts due for spirituous liquor. (2) Debts 
due for lust. (3) Debts due for gambling. 
(4) Unpaid fines. (5) Unpaid tolls. (6) 
Useless gifts or promises without considera- 
tion or made under the influence of lust or 
wt oo 862; 12 Ind. Oas. 609;15 O L J 228,16 O. 


f.s.. 
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wrath. (7) Suretyship debts. (8) Com- 
mercial debte. (9) Debts that are not 
Vyavaharika, i. e., debts that are not lawful, 
usual, cr customary, or, if the version of 
Oolebrooke be accepted, debts for a cause 
repugnant to good morals. A Bench of this 
Court had to consider this question in 
Second Appeal No. 946 of 1931 Rughu- 
nandan Sahu v. Badri Teli (2) in con- 
nection with a decree for damages for 
malicious prosecution, and the question 
arose whethera debtin order to pay off 
such a decree was binding on the sons or 
not, and the Bench came to the conclusion 
that such a debt was not binding on the 
sons so aS to make a mortgage of ancestral 
property valid. The question which we have 
to decide in the present case is whether 
the conduct of Ganesh Prasad in connec- 
tion with the ornaments entrusted to him 
was such as to make the decree that was 
obtained by Brij Behari a decree incapable 
of enforcement against the joint family 
property. 

The plea on behalf of the decree-holder 
is that the decree was obtained in lieu of a 
civil liability, whereas the plea taken on 
behalf of the sons is that the decree was 
obtained in lieu of a criminal liability 
which liability of course gave rige to a civil 
liability as well. Ganesh Prasad was never 
prosecuted for criminal misappropriation 
or criminal breach of trust, and it is, theres 
fore, argued on behalf of the decree-holder 
that Ganeeh Prasad’s liability was only a 
civil liability, and reliance is placed on the 
case in Toshanpal Singh v. District Judge 
of Agra (3), where a Bench of this Court 
held that if there was a civil liability and 
subsequently the transaction became a 
criminal one, the son was bound to meet 
the civil liability to the extent of the 
family property and the son's obligation to 
discharge the civil liability was in no way 
altered by the subsequent crime, and where 
it was possible to separate the civil liability 
from the criminal action, the civil liability 
itself was not so infected. This case was 
taken in appeal before their Lordships of 
the Privy Council, and a report of that case 
is to be found in Toshanpal Singh v. 
District Judge of Agra (4). Their Lord- 


(2) 175 Ind. Oas. 607; (1938) A L J 268; A I R 1938 
eal ig IL R (1938) All, 330; 10R A 712; 1938 A L 

409. 

(3) 26 AL J 1353; 112 Ind. Cas. 748; A IR 1928 
Al. 582; 51 A 386. 

@) (1934) AL J 925; 151 Ind. Oas. 33; AIR 1934 
PO 238; 56 A 548; 61 I A 350;7RPO39; 1IOWN 
TEN W 420; 390 W N 145,68 MLJ1; 16 PL 
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ships modified the decree of this Court 
and commenting on the action of the father 
observed as follows : 

“Accordingly if, and to the extent to which 
Thakur Dhianpal Singh withdrew these moneys and 
applied them for his own purposes, he was guilty, 
as from the moment of withdrawal, of a criminal 
breach of trust. But until the moment of with- 
drawal he had been guilty of no breach of duty, 
civil or otherwise, in relation to them, It will be 
found that in this statement is disclosed the key to 
the solution of this appeal. The failure both of the 
learned Subordinate Judge and of the High Court 
to ‘appreciate the situation, as thus stated, has led 
both Courts in India, as their Lordships very res- 
pectfully think, to a wrong conclusion.” 


Their Lordships, however, did not consi- 
der it necessary to decide the contending 
questions of law that were raised before 
them supported by a long array of autho- 
ities in view of the concession made before 
them that Dhianpal had been guilty of a 
criminal breach of trust. We thushave not 
got an authoritative decision of their Lord- 
ships of the Privy Council on this vexed 
question of law, and we have, therefore, to 
decide it for ourselves with such assistance 
as we can get from the decision of the 
various High Courts in India. It would 
appear that the trend of authority is in 
favour of the view thas a debt, which is 
repugnant to good morals, is an Avyava- 
harika debt, and in each case it will be the 
duty of the Court to decide whether the 
debt in question is repugnant to good 
morals or not. In the present case we have 
no hesitation in coming tothe conclusion 
that the conduct of Ganesh Prasad from 
beginning to end was not the conduct of a 
decent or responsible person. Time and 
again he objected to the refund of the orna- 
ments and the cush, and even when Brij 
Behari filed the present suit he came with 
ornaments which the Court found were not 
such as were entrusted to him. He did 
not give even the entire cash which had 
been entrusted to him. He gave the 
sovereigns after a great deal of delay, 
Under the circumstances we have no hesita- 
tion in coming to the conclusion that this 
is a debt which the son and the joint 
ancestral property is not under an obliga- 
tion to discharge. The view taken by the 
Court below is correct and we dismiss this 
appeal with costs. | ws 

8. Appeal dismissed. 
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February 7, 1936 
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CHORMAL BALCHAND F rem, 
CHOW RAHAT—AppeLiant 
versus 
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—RESPONDENT3 

Civil Procedure Code (Act V of 1908), ss. 13, 44— 
Foreign Courts,whether of competent jurisdiction, how 
determined—Personal action in Court in Native State 
—Cause of action arising there—Defendant resident 
in British India not residing there at time of suit 
—No submission to jurisdiction—Court, if of com- 
petent jurisdiction—British Court authorised by Bri- 
tish Parliament to try suit against British resident in 
British India where cause of action arisesin British 
Indie—Decree by British Court, if can be enforced in 
British India— Value and force of foreign judg- 
ments— Non-resident foreigner, when can be said to 
submit to jurisdiction of foreign Court—Notifica- 
tion under s. 44—Effect on decree of Native State. 

The question whether the foreign Oourt was a 
Oourt of competent jurisdiction must be determined 
not by the territorial law of the foreign State but by 
me rules of Private International Law. [p. 384, col. 


[Case-law referred to.] 

In a personal actiona foreign Oourt hasjurisdic- 
tion in an international sense if (1) the defendant is 
the subject of the foreign country in which the judg- 
ment has been obtained ; or (2) he, the defendant, is 
a resident in that foreign country when the action 
began ;or(3).where the defendant in the character 
ofa plaintiff had selected the forum in which he is 
afterwards sued ; or (4) where he, the defendant, had 
voluntarily appeared in that Oourt and submitted to 
its jurisdiction ; or (5) where he, the defendant, had 
contracted to submit himself to the foreign forum in 
which the judgment was obtained. There ma 
possibly be a sixth case, namely where the defen- 
dant has real estate within the foreign jurisdiction 
in respect of which the cause of action arose while he 
was within that jurisdiction. No territorial legisla- 
tion can give jurisdiction, which any foreign Oourt 
ought to recognise against absent foreigners who 
owe no allegiance or obedience to the power which so 
legislates. The rule is that cause of action is nota 
general ground of jurisdiction ‘recognized by Inter- 
national Law. Rousillon v. Roustllon (12), Sirdar 
Gurdayal Singh v. Raja of Faridkot (15) and Emanuel 
v.Symon (16), relied on. [p. 384, col. 2; p. 385, col. 1.] 


The case may be otherwise where the non-resident 
foreigner is a subject of the same sovereign power, 
which legislates. Thus British Parliament may 
confer power on a British Court to try a suit against 
a British subject resident in British India where 
the cause of action or part thereof arose in Great 
Britain anda decree passed by a British Court can 
be enforced in a British Indian Court, if it does not 
in other matters offend against other rules for enforc- 
ing foreign judgments. But in the absence of an 
express power conferred by the British Parliament 
the Legislature of Ceylon, say, cannot by giving 
Courts within its territory jurisdiction to try suits 
against a non-resident British Indian subject where 
thecause of action arose within Oeylon, confer on 
judgments of its Courts extra-territorial operation, 
although the defendant is a subject of thesame 
sovereign, namely the King of England, and judg- 
ment passed in a suit instituted there on such a 
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ground would be refused recognition in British India. 
Shaik Atham Sahib v. Davud Sahib{1d), relied on’ 
[p. 385, cols, 1 & 2.] 

A judgment pronounced by a domestic tribunal 
has its force and sanction on the ground that itisa 
judicial order of the sovereign pronounced by the 
mouth of one of its tribunals and socan be enforced 
by processes of execution within its territories. A 
judgment of a foreign tribunal cannot obviously 
have its force and sanction on sucha ground. lt has 
no right to claim recognition beyond jurisdiction, 
but the comity of nations accords to such a judg- 
ment a certain recognition, Such recognitions are 
accorded by different countries on three distinct 
principles, namely : (1) The foreign judgment may 
be adopted by the domestic Cout as its own, and 
admitted to execution within its jurisdiction. ‘his 
is done in manyof the countries on the continent of 
Europe, This isa system of express co-operation 
of the ‘domestic Courts with the foreign Uourts, 
Section 44 recognises this principle only with regard 
to particular classes of foreign Courts, namely Ovurts 
situate within the territories of Native Princes or 
States in alliance with His Majesty. In the case of 
such Courts the Governor-General in Council has to 
issue a notification under 8. 44, Uivil Procedure Uode; 
(2) The foreign judgment may be received as evi- 
dence of the creationof an obligation. This is the 
footing on which Hnglish Courts proceed, and this 
isthe basis of s. 13, Vivil Procedure Vode. (8) The 
foreign judgment may be received as evidence of the 
original obligation ın a suit brought onthe primary 
cause of action. This is the principle adopted ina 
few European States, e. g, Spain, Norway and 
Sweden. [p. 383, cols 1 &z.] 

A suit was brought in a Court in Danhata in Cooch 
Behar istute cause of action arisen there. The defen- 
dants were not the subjects of that State, They 
were residents o: British India and they resided at 
the date of the suit and at all material times in the 
District of Gauhatiin British india. Their appear- 
ance in the Court was not as plaintiffs. They had not 
entered into contract with the plaintifis agreeing 
to be sued in Cooch Behar and the cause of action 
had no reference to their immovable property situat- 
ed in the State, A decree was passed and it was 
sought to be executed by the plaintifis in British, 
India, namely in the Court of the Munsif, who dis- 
Missed the application on the ground that the decree 
was a nullity, Subsequently under che provisions of 
8. 13, Civil Procedure Uode, a suit was tiled to enforce 
the judgment of the Court of Danhata : 

Held, that the Danhata Court was not a Court of 
competent jurisdiction within the meaning of s. 13, 
Civil Proceaure Uode, and the suit to enforce the 
Judgment of that Court had been rightly dismiss- 
ed. [p 388, col. 1] : 

Heid, also, that the plaintifi's sole remedy was to 
apply for execution of the decree passed by the 
Dannata Court and hissuit was not maintainable, 
Even if the pluintiffin this case had two remedies, 
€. g., to institute a euit unuer s. 13 or to apply ior 
execution under s. 44, these remedies were ot the 
Same nature and svope and were therefore alternative 
remedies, and he having elected the latter remedy 
and having been upsuccessful, could nut again sue 
under s. 14. He was barred ou the well-estanlished 
principles relating to election oi remedies. Gulab 
Koer v, Badshah Bahadur (14), relied on. |p. 380, 
cols, 4 & z] 

Held, further, that the question as to whether the 
decree passed by the Danhata Court was a nullity 
or not was concluded by the general principle of 
” res jédacaia by reason of order passed by the Munsif 

by which he refused execution, It is well settled 
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that when a decree of a foreign Court is sought to 
be executed in a British Indian Court under the pro- 
visions of s. 44, all objections which would be open 
to a defendant in a suit instituted under a. 13 of the 
Code to enforce a foreign judgment, would be open 
to the judgment-debtor. The Munsif of an executing 
Court had juriediction to decide the question whether 
the Danhata Court was a Court of competent jurisdic- 
tion and his decision on this point was final between 
the parties. [p. 386, col. 2.] : : 

If a non-resident defendant appears in a foreign 
Oourt, pleads that that Court has no jurisdiction and 
also pleads to the merits, he submits to the jurisdic- 
tion of that Court voluntarily. Having taken the 
chance in that Court he cannot be allowed to turn 
round and impeach the judgmenton the ground 
of incompetency of the Court passing it when it is 
sought to be enforced in another country. It may be 
that he voluntarily submits to the jurisdiction of 
that Court when he appears but does not plead to the 
merits. [p. 385, col. 2.] 

A decree of a Court of a Native State does not 
cease to be the decreeof a foreignCOourt simply 
because a notification under s. 44 of the Oode has 
been issued. The provisions of the Civil Procedure 
Code relating to transfer of decrees for execution 
apply only to decrees made by British Indian Courts’ 
and transferred to other British Indian Courts, Section 
44 only alters the procedure for enforcing foreign 
judgments of a particular class, namely those passed 
by Native States, where the necessary notification has 
been issued by the Governor-General in Council. [p. 
386, col. L] 

O. A. from an appellate decree of the 
Additional District Judge, Assam Valley 
District at Jorhat, dated June 26, 1933. 

Dr. Bijan Kumar Mukherjea and Mr, 
Joy Gopal Ghose, for the Appellant. 

Mr. Sant Kumar Chatterji for Ur. Radha 
Binode Pal, for the Respondent (Defendant 
No. 1.) 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. 


dJudgment.—This appeal arises out of a 
suit instituted to enforce a foreign judg- 
meni, namely,’ a judgment pronounced by 
the Additional Naib Akhilkar of the Court 
of Danhata in Cocch Behar State. The 
Additional Naib Akhilkar in Cooch Behar 
Courts exercises the same functions as a 
Munsif in a British Indian Court. The 
plaintiff has lost in both the Courts below. 
Hence this appeal has been preferred by 
him. In the beginniug of 1927, the plaintiif 
sued the two defendants in the Danhata 
Court for the recovery of the sum of 
Rs. 400 as damages for breach of contract. 
The defendants are residents of British 
India and they resided at the date of the 
suit and at all material times in the 
District of Gauhati in British India. The 
contract, however, was formed in Cooch 
Behar. The plaint was filed in the Danhata 
Court with defendant No. 1 described as a 
major, and defendant No. 2 as a minor, 
but no guardian was proposed by the plaint- 
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iff at the time when the plaint was filed. 
Defendant No.1 was later on proposed as 
guardian ad item and was appointed as 
guardian ad litem by an order dated August 
6, 1927. On July 20, 1927, defendant No.1 
filed a written statement in the suit. It 
was filed on his own behalf and not on 
behalf of defendant No. 2, and at a time 
when there was not even a proposal by the 
Plaintiff to appoint him as guardian ad litem 
of defendant No. 2. In para. 1 of the said 
written statement, defendant No. 1 stated 
. that the Danhata Court had no jurisdiction 
asthe defendants did not carry on business 
in the Cooch Behar State and had no place 
of residence within that State. In para. 2 
he states that the allegations made in the 
Plaint as to the manner in which and the 
time at which the cause of action is said to 
have arisen are not true. In para. 3, it is 
stated that the defendant No. 2 is a minor, 
and thatthe suit could not proceed till a 
guardian ad litem is appointed for him. 


In para. 4 he states that 

“as the Court had no jurisdiction he is not stating 
his defence on the “merits” and that he will plead 
to the merits if and when the suit is instituted in a 
Oourt having jurisdiction.” 


Then there follows a statement to this 


ect: 
pean : the plaintiff's suit be dismissed and costs 
‘together with interest be awarded to the defendant 
firm for being harassed. And all statements in the 
plaint which have not been expressly admitted in 
the written statement must be taken as denied,” 

On this written statement being filed, 
the Danhata Court framed issues on Septem- 
ber 9, 192. One of the issues related to 
jurisdiction. These issues were settled in the 
presence of defendant No. 1, whose Pleader 
appeared in the Court and assisted the 
Court in settling proper issues. On this 
date the suit was adjourned to September 
21, 1927, for hearing. Defendant No. 2 
never appeared in the Danhata Oourt at 
any stage of the suit either through his 

roposed guardian, defendant No. l, or 
through any other guardian. On the records 
of the Danhata Court which have been made 
a part of the records of the suit, it cannot 
be said that defendant No. 2 ever submitted 
to the jurisdiction of the Dauhata Court. On 
September 21, 1927, the suit was heard by 
the Additional Naib Akhilkar of Danhata 
Court. There was no appearance of the 
defendants on that date. The Court 
décided the question of jurisdiction in 
favour of the plaintiff and then took evi- 
dence produced on his behalf and decreed 
the suit ex parte against both the defend- 
ants. This decree was sought to be execut- 


OHORMAL BALOMAND FIRM v. KasTURi OHAND segaojt (GAL) 


176 10 

ed by the plaintiff in a British Court, names 
ly, the Oourt of the Munsif of Shibsagar. 
On an objection being taken to the execu- 
tion, the learned Munsif of Shibsagar dis- 
missed the application of execution on the 
ground that the decree passed by the Dan- 
hata Oourt was a nullity. He held that 
though a part of the cause of action arose 
within the jurisdiction of that Court, that is 
in the Uooch Behar State, as the defendants 
were at all material times, including the 
time when the suit was instituted in the 
Danhata Court, residents of Brtitish India 
and had not submitted to the jurisdiction 
of the said Court, the said Court had no juris- 
diction to pass the decree. On February 
18, 1931, the present suit was instituted in 
the Court of the Munsif of Shibsagar to en- 
force the judgment of the Danhata Oourt 
under the provisions of s. 13, Civil Procedure 
Code. Both the Courts below have dismis- 
sed the suit on the ground that the Danhata 
Court was not a Court of competent juris- 
diction. Hence the present appeal by the 
plaintiff. 

By the law in force in the Oooch Behar 
State, a Civil Court in that State can enter- 
tain a suit, other than a suit for immov- 
able property, if the cause of action had 
arisen wholly or partly within the jurisdic- 
tion of the Court. That is to say the provi- 
sion akin tos. 20, Uivil Procedure Oode, is 
in force in that State. Dr. Mukherjee who 
has appeared for the appellant has urged 
before me (i) that the Danhata Court was a 
Court of competent jurisdiction, and (24) that 
the defendants have no defence to the 
action as they submitted to the jurisdiction 
of the Danhata Court. At the time of the 
hearing of the appeal I asked him to con- 
sider the effect of the order ofthe learned 
Munsif of Shibsagar by which his client’s 
application for execution had been dismissed 
and I pointed out to him the notification 
issued by the Governor-General in Council 
which has authorized British Indian Courts 
to execute decrees of Civil and Revenue: 
Courts established in Oooch Behar. On that 
Dr. Mukherjee urged thatthe British Courts 
in suck a case would be transferee Courts 
and would have no power to decide the ques- 
tion as to whether the decree so passed 
was passed with jurisdiction or’ not. He 
accordingly says that the finding of the M un- 
sif of Shibasagar dealing with the applica- 
‘tion for execution, that the Danhata Court 
was not a Oourtof competent jurisdiction, 
is not binding on his client. 

On the first point formulated byhim he 
urges that the competence of a foreign Court 
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must be judged by the law relating to 
jurisdiction in force in that foreign State, 
and asthe Danhata Court could by that 
law entertain the suit, as part of the cause 
of action arose within its jurisdiction, the 
judgment sought to be enforced in this suit 
was a judgment pronounced by a Court of 
competent jurisdiction within the meaning 
of cl. (a) of 8. 13. To support the said pro- 
position he relies upon the casesin Ram- 
bhat v. Shankar (1), Tadepalli Subbarao v. 
Mir Ghulam Ali’ Khan (2), Smith v. 
Indian Textile Co. (3) and Gaekwar 
Baroda State Railway v. Habibullah (4). 
On the said point he also urges that 
even when a defendant appears under 
protest in a foreign Court which has 
not otherwise jurisdiction gto entertain 
the personal action, the defendant must 
be taken to have voluntarily submitted 
toits jurisdiction, In support of this 
proposition he relies on Harris v. Taylor 
(5). I will deal with these two points as 
also the point as to the effect of the 
Munsii of Shibsagar by which the applica- 
tion for execution cf the decree passed by 


the Danhata Court has been dismissed,- 


together, Whatever observations I make 
in the course of this judgment have refer- 
ence to personal actions only, asin this 
case I am concerned only with the 
judgment of a foreign Court, e. g., the 
Dauhata Court, on a personal action. 

A judgment pronounced by a domestic 
tribunal has its force and sanction on the 
ground thatitis a judicial order of the 
‘sovereign pronounced by the mouth of one 
ofits tribunals andso can be enforced 
by processes of execution within its 
territories. A judgment of a foreign 
tribunal cannot obviously have its force 
and sanction on such a ground. It has 
no right to claim recognition beyond 
jurisdiction, but the comity of nations 
accords to such ajudgment a certain 
recognition. Such Tecognitions are 
accorded by different countries on three 
distinct principles, namely; (1) The 
foreign judgment may be adopted by the 
domestic Court asits own, and admitted to 
execution withinits jurisdiction. This is 
done inmany of the countries on the 
continent of Europe. This is a system 


(1) 25 B 528; 3 Bom. L R82. 

i2) 29 M 69. 

(3) 49 A 669; 101 Ind. Cag, 673; A I R 1927 All. 413; 
2A LJ 356, 

(4) (1934) A L J 1093; 153 Ind, Cas. 824; AIR 1934 
All, 740; 56 A 828; 7 R A 611. 
aa (1915, 2K B 580; 8i L J K B1839; 113 LT 
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of express co-operation of the domestic 
Oourts with the foreign Courts. Section 


44 recognises this principle only with 
regard to particular classes of foreign 
Courts, namely Courts situate within the 
territories of Native Princes or States in 
alliance with His Majesty. In the case 
ofsuch Ovurts the Governor-General in 
Council has to issue a notification under 
8. 44, Civil Procedure Oode (2). The foreign 
judgment may be received as evidence 
of the creation of an obligation, This is 
the footing on which English Courts 
proceed. The original obligation also 
remains, anda suit may be brought on 
the original obligation in England, if the 
English Oourts have jurisdiction to enter- 
tain a suit onit,orthe foreign judgment 
obtained on the original obligation can be 
enforced in England by an action. In 
Smith v. Nicolls (6), Tindal, O. J. observed 
thus : 

“If then the judgment has not altered the nature 
of therights between the parties, it appears tome 
that the plaintiff bas the optioneither to resort 


to this original ground of action or to bring an 
assumpsit on the judgment recovered.” 


Itison this principle that a foreign 
judgment may he received as evidence 
of the creation of an obligation that 
English Oourts proceedin allowingsuch a 
judgment to be enforced by an action and 
this isthe basis of 8, 13, Oivil Procedure 
Gode (3). The foreign judgment may be 
received as evidence of the original 
obligation in a suit brought on the 
primary cause of action. This is the 
principle adopted in a few European 
States, e. g, Spain, Norway and Sweden, 

The second principle being the principle 
on which the English system, adopted in 
this country by s. 13 of the Code is based 
—that is the foreign judgment being looked 
upon as creating a substantive legal obliga- 
tion,—it follows that anything which either 
(a) negatives the existence of that legal 
obligation or (b) excuses the defendant 
from the performance of it must be a good 
defence to an action on a foreign judgment. 
Fraud is accordingly a good defence; 
that the proceedings of the foreign Court 
were against natural justice is another 
defence; that such a judgment was not 
onthe merits is another. These three 
defences are the grounds, which accordin 
to the principles of Private Internationa 
Law, excuse the defendant from per- 
formance. Absence of jurisdiction in the 
foreign Court is that which negatives the 

(6) (1839) 5 Sing N C 208; 7 Scott, 147; 7 D P O 282; 
1 Aru, 474;8 LJ O P 92. 
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creation of that obligation by its judgment 
for in order that an order of a Oourt may 
create an obligation on the part of a 
party toa suit or proceeding before it, 
the Court passing judgment must be a 
Court competent to create it, that is it 
must be a Court having jurisdiction over 
the .subject-matter. In one of the earliest 
cases Williams v. Jones (7) at p. &33*, Baron 
Parke observed thus: 

“Where a Court of competent jurisdiction has 
adjudicated a certain sum to be due from one per- 
son to another, a legal obligation arisesto pay 
that sum on which an action of debt to enforce 
the judgment may be maintained. It isin this way 
that the judgments of foreign and colonial Courts 
are supported and enforced.” 

It would follow logically that a suit on 
aforeign judgment may be defeated on one 
of two grounds, namely: (1) either by 
showing that the Court which pronounced 
the foreign judgment exceeded its jurisdic- 
tion given by the foreignlaw, that is by 
the law of the Court passing the judgment, 
or (2) because the foreign Oourt had no 
jurisdiction according to the principles of 
Private International Law, e. g., the defend- 
ant was uct subject to its jurisdiction. 
If the first of the aforesaid principles 
is the right one, Dr. Mukherjee’s contention 
on the first point would be correct, 
although the cases cited by . him, as I 
shall show lateron, have no bearing on 
the said point, that is as soon as he shows 
that the Danhata Court had jurisdiction 
to entertain the suit according to the law 
in force in the Oooch Behar State, which, 
according to that law, it undoubtedly had, 
his appeal would succeed. But my reading 
of the case-law leads me to the conclusion 
that the second principle is the correct 
principle. The question whether the 
foreign Court was a Court of competent 
jurisdiction must be determined not by 
the territorial law of the foreign State 
but by the rules of Private International 
Law. It has been held that it is mot 
sufficient for impeaching a foreign judg- 
ment sued upon in England to show that 
the Court which pronounced the judg- 
ment bad no jurisdiction by its own rules, 
if it had jurisdiction according to the prin- 
ciples of Private International Law over 
the person of the defendant and the sub- 
ject-maiter ofthe suit. The reason given 
for this principle,as I gather from the 
cases, is that defences which could have 
been raised before the foreign Court where 


(7) (1845) 13M & W 628; 2 D & L 680; 14 LJ Ex. 
145; 153 ER 262. 
*Page of (1645) 13 M & W—|Ed] 
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the judgment is Passed ought to have been 
raised in that Court, and not elsewhere, 
where that foreign judgment is sought to 
be enforced by action: Henderson y. 
Henderson (8) and Bank of Aystralasia v: 
Nias (9). In Pemberton v. Hughes (10), 
Lindley, M. R. lays down the principle 
at'p. 791* in these words: i l 

“There is no doubt that the Courts of'this country 
will not enforce the decisions of foreign Courts 
which have no jurisdiction in the sense above ex- 
plained, 4. e. over the subject-matter or over the 
person brought} before them. Schibsby v. Weston- 
holz (11), Rousillon v. Rousillon (12), Price v. 
Dewhurst (13), Buchanan v. Rucker(14) and Sirdar 
Gurdyal Singh v. Rajahof Faridkot (15). But the 
jurisdiction which is alone important in these 
matters is the competence’ of the Court in an 
international sense, z. e. its territorial competence | 
over the subject-matter and over the defendant.’ 
Its competence or jurisdiction in any other sense 
is not regarded as material by the Courts of this 
country.” 

In a personal action a foreign Oourt 
has jurisdiction in an international sense 
if (1) the defendant is the subject of the 
foreign country in which the judgment has 
been’ obtained; or (2) he, the defendant, 
is a resident in that foreign country when 
the action began; or (3) where the defend- 
ant in the character of a plaintif had 
selected the forum in which he is after- 
wards sued; or (4) where he, the defend- | 
ant, had voluntarily appeared in that 
Court and submitted to its jurisdiction; 
or (5) where he, the defendant, had con- 
tracted to submit himself to the foreign 
hae in which the judgment was obtain- 
ed. 

This is laid down in Rousillon v. Rousil- 
lon (12), Schibsby’s casz (11) and other cases. 
There may possibly be a sixth case, 
namely where the defendant has real estate 
within the foreign jurisdiction in respect 
of which the cause of action arose while 
he was within that jurisdiction: see Emanuel 
v. Symon (16) at p. 3097. No territorial 
legislation can give jurisdiction, which 

(8) (1843) 6 QB 288; 13 L J Q B 274. 

w (1851) 16 Q B 717; 20 L JQ B 284; 15 Jur, 


woo) £30 1 Oh, 781,68 LJ Ob. 281; 80 L T 369; 47 
(11) (1870) 6 Q B 155; 40 LJ QB 73; 24 L T 93; 19 
wh sor 9 i H 


:12) (1880) 14 Ch. D 351; 49 L J Oh, 338; 42 L T 679; 
28 W R 623; 44 J P 663. 
1069 (1838) 4 My. & Cr. 76; 8 L J Oh. 57; 2 Jur. 


(14) (1808) 9 East 192;1 Oamp, 65; 9 R R 531. 

(15) 22 0 222; 21 IA171;4M L J 267; 112 PR 1894; 
6 Sar. 503; (1894) A O 670; 11 R 340 (P 0). 

06) (1908) 1K B 302; 77 L JK B 180; 98 L T 304; 
24 T LR 85. 


~*Page of (1899) 1 Oh—(Ed.] 
tPage of (1908) 1 K. B.—[Bd.] 
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any foreign Court ought to recognise 
against absent foreigners who owe no 
allegiance or obedience to the power which 
so legislates. This is the general principle: 
Sirdar Gurdyal Singh v. Rajah of Farid- 
kot (15). In Mathappa Chetti v. Chellappa 
Chetti (17) the defendant entered into a 
contract with the plaintiff in the Puddu- 
kotta Staté. The law in that State was 
that a Court of the State would have juris- 
_ diction to entertain a suit if the cause of 
action arose within that State. The plaint- 
iff sued in the Puddukotta State and obtain- 
ed a decree which was sought to be en- 
forced by a suit in a British Indian 
Court at Madura. The defendant was not 
“a subject of that Native State and at the time 
‘of the institution of the suit in that State 
was not resident there. This is exactly the 
case which I have before me. Holloway, J. 
said. that the decree passed by the Puddu- 
kotta State could not be enforced in British 
India, as that Court was not of competent 
jurisdiction. The Puddukotta Oourt was 
competent to try the suit according to its 
laws in force in that State, but it had no 
jurisdiction. in an international sense. In 
the course of the judgment that learned 
Judge said at p. 198* of the report thus: 
“I£ Courts, as the French and English, arrogate 
~ to themselves jurisdiction whenever on false prin- 
ciples of international law, they may choose to 
regard the obligation as subject to their jurisdic- 
tion because the contract was made within their 
limits, the result will be that other nations will 
justly treat their decrees as nullities.” 

The rule is that cause of action is nota 
general ground of jurisdiction recognized by 
International Law. The case may be other- 
‘wise where the non-resident foreigner is a 
subject of the same sovereign power which 
legislates. Thus British Parliament may 
confer power on a British Court to try a 
suit against a British subject resident in 
British India where the cause of action or 
part thereof arose in Great Britain and a 
decree passed by a British Court can be 
enforced in a British Indian Oourt, if it 
does not in other matters offend against 
other rules for enforcing foreign judgments. 
The rules of the Supreme VUourt of England, 
namely O. I, r. 1, made under the provi- 
sions of s. 99, Supreme Court of Juaicature 
Consolidation Act (15 & 16 Geo. V, Ch. 
49), may have contemplated such cases. 
But in the absence of an express power 
conferred by the British Parliament, the 
Legislature of Ceylon, say, cannot by giving 
Courts within its territory jurisdiction to 
“GAN 1M 196, 

* Page of 1 M—[Hd.] 
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try suits against a non-resident British 
Indian subject where the cause of action 
arose within Ceylon, confer on judgments 
of its Courts -extra-territorial operation, 
although the defendant isa subject of the 
same sovereign, namely the King of Eng- 
land, and judgment passed in a suit insti- 
tuted there on such a ground would be 
refused recognition in British India. Such 
a case arose and was decided in the manner 
which I have indicated: Shaik Atham Sahib 
v. Davud Sahib (18). The cases cited’ by 
Dr. Mukherjee, namely Rambhat v. Shankar 
(1) and other cases which I have.noticed 
above, do not touch the point. There the 
question of extra-territorial effect of a foreign 
judgment was not considered at all. All 
that was laid down was that a British India 
Court will decide a question of jurisdiction 
raised in a suit instituted in a British 
Indian Court in accordance with the provi- 
sions of the law promulgated by the British 
Indian Legislature, e. g. the Code of Civil 
Procedure, and adecree passed by a British 
Indian Court in a suit so instituted in a 
British Indian Court canbe executed in a 
British Indian Oourt. The defendants in 
the case before meare not subjects of the 
Oooch Behar State. They were not residing 
within that State when the action in that 
State was commenced against them. They 
had not appeared in the Danhata Court 
in their character of the plaintifs in any 
suit connected with the present claim. ‘They 
had not entered into a contract with the 
plaintif agreeing to be sued in the Cooch 
Behar State and the cause of action in 
this suit has no reference to their immov- 
able property situate in Oooch Behar State. 
The Danhata Court had accordingly no 
jurisdiction to try the suit within the 
meaning of s. 13 of the Code. The ques- 
tion remains then whether the defendants 
voluntarily submitted to the jurisdiction of 
the Danhata Courte If a non-resident 
defendant appears in a foreign Court, pleads 
that that Court has no jurisdiction and 
also pleads to the merits, he submits to 
the jurisdiction of that Court voluntarily. 
Having taken the chance in that Oourt ne 
cannot be allowed to turn round and impeach 
the judgment on the ground of incompetency 
of the Court passing it when it is sought 
to be enforced in another country. It may 
be that he voluntarily submits to the 
jurisdiction of that Court when he appears 
but does not plead to the merits. ‘Thus 
where a defendant residing in England was 
sued in the Isle of Man and he appeared 
(18) 32 M 469; 3 Ind. Oas. 190; 19M L J 457. 
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in the High Court of the Isle of Man only 
to set aside the order of service of the 
writ outside jurisdiction made by that 
Court, it was held that he having appeared 
conditionally there, had voluntarily sub- 
mitted to the jurisdiction of that Court, e g. 
the High Court of the Isle of Man: Harris 
v- Taylor (5). But I need not pursue this 
point further because in the case before me 
defendant No. 2 never appeared in the 
.Danhata Court. For these reasons I hold 
that the Danhata Court was not a Court of 
competent jurisdiction within the meaning 
of s. 13, Civil Procedure Code, and the suit to 
enforce the judgment of that Court has been 
Tightly dismissed. 

But there is a more formidable obstacle 
in the plaintiff's way. A notification was 
issued by the Governor-General in Council 
‘under s. 434, Civil Procedure Oode of 1877, 
which corresponds to s. 44 of „he present 
Code, by which it was declared that British 
Indian Courts would execute decrees passed 
by Civil and Revenus Courts of the Cooch 
Behar State (Notification No, 53-F dated 
March 7, 1879: see General Rules and 
Orders of the Governor General in Council 
made under Enactments in force in British 
India, Vol. 3, p. 475, Edu. 3). The Munsif 
at Shibsagar therefore had jurisdiction to 
entertain the application for execution 
which the plaintiff madein that Court and 
which was dismissed by that Court on the 
grounds which I have stated in the begin- 
ning of my judgment. The analogy of trans- 
feree Courts does not apply here. A. decree 
of a Court of a Native State does not cease 
to be the decree of a foreign Court simply 
because a notification under s. 44 of the 
Code has been issued. The provisions of 
the Civil Procedure Code relating to trans- 
fer of decrees for execution in my judgment 
apply only to decrees made by British 
India Courts and transferred to other Bri- 
tish Indian Oourts. Section 44 in my 
judgment only alters the procedure for 
enforcing foreign judgments of a particular 
class, namely those passed by Native States, 
where the necessary notification has been 
issued by the Governor-General in Council. 
In my judgment, therefore, the plaintiff's 
sole remedy was to apply for execution of 
the decree passed by the Danhata Court 
and his suit is not maintainable. Even if 
the plaintiff in this case had two remedies, 
e. g. to institute a suit under s. 13 or 
to apply for execution under s. 44, these 
remedies were of the same nature and 
scope and are therefore alternative remedies, 
and he having elected the latter remedy 
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and having been unsuccessful cannot again 
sue under s. 13. He is barred on the well- 
established principles relating to election 
of remedies: Gulab Koer v. Badshah 
Bahadur(19) I further hold that the ques: 
tion as to whether the decree passed by 
the Danhata Court is a nullity or not, is 
concluded by the general principles of res 
judicata by reason of order passed by the 
Munsif of Shibsagar by which he refused 
execution. It is well settled that when a 
decree of a foreign Court is sought to be 
executed in a British India Court under 
the provisions of s. 44, all objections which 
would be open to a defendant in a suit 
instituted under s. 13 of the Code to enforce 
a foreign judgment, would be open-to the 
judgment-debtors. The Munsif of Shibsagar 
as an executing Court had jurisdiction to 
decide the question whether the Danhata 
Oourt was a Court of competent jurisdic- 
tion and his decision on this point is final 
between the parties. For these reasons I 
dismiss the appeal with costs. 
D. Appeal dismissed. 


10 O L J 420, 2 Ind, Oas. 129; 130 W N 
1197. 
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Bennet, J.—This is a first appeal by Din 
Dayal, defendant No. 1, against a decree in 
favour of the plaintiff, Sheo Prasad for pre- 
emption. The sale in question was by defen- 
dant No. 2, Raghunath Prasad, and defen- 
dant No. 3, Bhagwat Prasad in favour of 
Din Dayal, of December 8, 1930, of the 
whole of Mahal Safedin Mauza Sadarpur 
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Matlabpur with the exception of a specific 
plot No. 32. The plaint seis out that on 
November 30, 1930, there had been a 
fictitious deed of exchange by which this 
No. 32 area 1'9 acres had been exchanged 
by Raghunath Prasad and Bhagwat Prasad 
having been given to Din Dayal and in 
exchange Din Dayal had given them a plot 
of waste land of 166 square yards situate 
in Muhalla Kasrol in the Moradabad City. 
The plaint alleged that the two documents 
were in fact one single transaction and 
that the deed of sale was fictitious and 
. under the same no party acquired any 
right separately, The plaintiff set out that 
he himself was the owner of .16 acres 
of land known as Dera situate in 507-1 
Mahal Safed Tafazzul Ali Khan and that 
he was also the sole owner of Mahal Sabz 
Syed Meharban Ali Khan along with his 
brother Jagannath Prasad, in the village in 
suit. In para. 10 of the plaint, setting out 
his right of pre-emption, the plaintiff 
stated that he was a co-sharer in Mahal 
Safed and sir land. He, therefore, claimed 
to pre-empt the 20 biswas in Mahal Safed 
Tafazzul Ali Khan which were transferred 
by defendants Nos. 2 and 3 to defendant 

0. L. 

The written statement of defendant No. 1 
denied that the deed of exchange was a 
part of the transaction of sale and alterna- 
tively in para. 8 of the additional state- 
ment alleged that if the two transactions 
form part of one single transaction, then 
they would not amount toa sale at all and 
no suit for pre-emption would lie. In 
para. 7 it was alleged that ths deed of 
exchange was a genuine deed of exchange 
and that after making the exchange defen- 
dants Nos. 2 and 3 got a pacca well, made 
for drinking purposes in the land which 
they had acquired in Moradabad City. The 
question of the genuineness or otherwise of 
the alleged exchange was a matter which 
the former Bench, of which one of us wasa 
member, considered, should be elucidated 
and accordingly aremand was made of an 
issue on the point to the trial Court. The 
trial Court has now carefully considered the 
matter on the admission of further evidence 
and has come to a finding that the exchange 
of November 30, 1930, was a genuine trans- 
action. We may note that there is good 
evidence to show that a well was built in 
Moradabad City by defendants Nos. 2 and 3 
on this area, transferred by Din Dayal and 
the name of Bhagwat Prasad is inscribed on 
the well. These facts were the subject of a 
report by an Amin and there is no doubt 
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that the case for the defence has been made 
out on this point. The area was 166 square 
yards in the deed of exchange and a few 
days later in the sale deed in suit 100 
square yards were re-transferred. The 
reason given is that it was found that 66 
square yards were sufficient for the purpose 
of making a well. i 

We consider that the finding of the 
Court below was correct on that point. 
Now the case, however, does not seem to 
be advanced very far for defence on this 
finding. The particular portion transferred 
by the exchange to defendant No. 1 as set 
out on p. 67 is land No. 32 comprising 1.9 
acres bearing a rent of Rs. 5-9-6 out of the 
land comprising 334.2 acres zamindari 
property with revenue, known as Mahal 
Safed, 20 biswas, situate in Mauza Sadarpur- 
Matlabpur, entered as khata khewat No. 1. 
Now this is clearly a particular plot. The 
Tent of Rs. 5-9-6 is not revenue but it is 
admitted that this is rent which the oc- 
cupancy tenant paid to the owner of the plot. 
The deed of exchange does not provide that 
any land revenue is to be paid by defendant 
No. 1 taking this plot. The Revenue Courts 
have dealt with this matter in mutation by 
providing that the whole of 20 biswas shall 
be entered for defendant No. l and these 
entries in mutation were made long after 
and there was only an interval of eight days 
between the deed of exchange and the sale 
deed. We have been referred to 2 ruling of 
their Lordships of the Privy Oouncil in 
Ramjimal v. Riaz-ud-din (1) in which their 
Lordships set out on page 977* that: 

“The sale deed in favour of the plaintif makes it 
clear that he acquired only certain specific fields, 
the total area of which amounts to 28 bighas and 
14 biswas, and the Courts in India are agreed that 
he had no interest in the joint lands of the mahal. 
The trial Oourt also found that he did not take 
part in the administration of the affairs of the 
mahal, but the learned’ Judges of the High Uourt 
observe that there is no evidence to show that he 
has not any right to take part in the administra- 
tion of the affairs of the mahal. They themselves, 
however, point out that the burden of proving that 
he is a co-sharer and that he has a right to take 
part in the administration of the mahal undoubt- 
edly lies on the plaintiff who comes to Court. 
There is not a scrap of evidence to discharge that 
onus, and the decision of the Court of first instance 
onthis point must, therefore, be affirmed.” 

The present case is even stronger than 
the case before their Lordships of the Privy 
Council, as the present area was a single 
khasva number allotted toa tenant. In our 
opinion the defendant by the deed of ex- 


(2) (1935) A L J 973; 157 Ind. Uas. 423; A I R 1935 
P O 169; 8R PO 30;1935 OL RS; 1935AL R 
867; 1 BR 885 (PO). 
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change only acquired a particular number, 
that is a particular field in a mahal and 
came under the definition of petty pro- 
prietor in s. 4, sub-s. (7), Agra Pre-emp- 
tion Act. We therefore think that the 
claim of the defendant that he was a co- 
sharer in the mahal when the sale deed 
was made in his favour on December 8, 
1920, is a claim which is incorrect. Learned 
Counsel for the defendant- appellant also 
put forward an argument based on the 
pleading of the plaint in para. 7 where it 
was set out that the deed of exchange and 
the sale deed were parts of one single trans- 
action. The plaint, however, went on to 
say that the deed of exchange was simply 
fictitious. In tke written statemant the 
appellant denied that the deed of exchange 
was a part of the transaction of sale and 
this was further contested in para. 7 of 
the additional pleas. In para. 8 it was 
stated that 

“granting that the two documents form part of a 
single transaction, as is falsely alleged by the 
plaintif (although it is contrary to the facts on 
record and the contesting defendant denies it), even 
then both taken together cannot be one sale in res- 
pect of which a pre-emption-suit can be brought.” 

Now it will be seen that the pleading 
that the two transactions form part of one 
transaction was nct an allegation of the 
defence but this was an allegation of the 
plaint which the defence denies and the 
> defence merely argues that even if it were 
true and if it were further held that the 
deed of exchange was not a fictitious docu- 
ment, then the result’ would follow that 
the two transactions taken together could 
not give a right of pre-empfion. The ‘mean- 
ing of the argument.is that. if it were held 
that the appellant purchaser gave as a 
consideration not only a sum of money but 
also an area in the town of Moradabad, 
then the whole transaction would come 
under the definition of exchange because 
in s. 118, Transfer of Property Act, it is 
provided: KAG 

“When two persons mutually transfer the owner- 
ship of one thing for the ownership of another 
neither thing or both things being money only, 
transaction is called an exchange,“ ~ i 


It is somewhat late in the day for learn- 
ed Counsel for the appellant to take up this 
attitude, When the case first came before 
a Bench of this Court, the following issue 
was remitted to the Court below: 

“Was it the intention of the parties that the 166 
square yards in Muhalla Kasrol of Moradabad City 
Mentioned in the deed of exchange of November 
30,1930, should pass from Din Dayal to Raghu- 
nath Frasad and Bhagwat Prasad or was it the 
arg that no transfer of this area should take 
g ect tt < 
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In accordance with this issue the Court 
below has found on p. 155 of the supple- 
mental book that it was the intention of 
the parties that 166 square yards of land 
in Muhalla Kasrol of Moradabad City 
mentioned in the deed of exchange of Nov- 
ember 20, 1930, should pass from Din 
Dayal to Raghunath Prasad and Bhagwat 
Prasad. After hearing learned Counsel in 
this Court, we have come to the conclusion 
that that finding is correct and that the 
deed of exchange was 2 genuine document. 
We consider, therefore, that on November 
30, 1930. this deed of exchange was executed 
and from that date the right in the two 
items of property mentioned in the deed 
was transferred. When the sale deed, the 
subject of the presemption suit, was exe- 
cuted on December 8, 1930, then no question 
remained as regards the deed of exchange 
and, in our opinion, it was quite a separate 
transaction. Therefore as it is a sale deed, 
there is no objection to the pre-emption of 
the sale deed of December 8, 1930. The 
ease for the plaintiff in regard to his right 
to preempt is based on his being a co- 
sharer in Mahal Safed in para. 10 of the 
plaint. Mahal Safed is a mahal of which 
the 20 biswas were transferred by defen- 
dants Nos. 2 and .3 to defendent No. 1 
with the exception of the No. 32 plot which 
had been transferred a few days previously 
by the deed of exchange. The ownership 
of the plaintiff and his brother in this Mahal 
Safed is .16 acres known as Dera situate. 
in plot No. 507-1. This’ Dera apparently 
means a building and the small area. is 
apparently abadi land, otherwise the plain- 
tiff would not have had any plot in the 
mahal of other proprietors. This is shown 
as abadi in the khasra on page 103. 
The actual history of this .16 acres is given 
in paras. l and2 of the plaint. Piare Lal 
and Banarsi Das, two brothers, bought 
Mauza Badarpur Matlabpur with the milak 
of Aulad Husain. Under a deed of partition 
of September 40, 1921, out of the said 
village, the Mahal Sabz known as Syed 
Meharban Ali and .08 acres known as 
Dera in plot No. 507-1 in Mahal Safed 
Tafazzul Ali Khan fell to the share of Piare 
Lal, and to the other brother, Banarsi Das, 
was assigned the Mahal Safed with the 
exception of this small area of .03 acres 
and also the milak of Aulad Husain. After 
the death of the two brothers, under a sale 
deed of November 6, 1924, defendants Nos. 2 
and 3,sons of Banarsi Das, sold the remain- 
ing .08 acres of land called Dera in plot 
No. 507-1 Mahal Safed to the plaintiff and 
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his brother. This recital shows that the 
plaintiff has only acquired the .16 acres of 
the particular plot No. 507-1 known as 
Dera because it was land which was a 
house and thé’ ownership of such a plot- 
of abadi land would, in-no way, make the 
plaintiff a ccesharer in Mahal Safed. In 
the Agra Preemption Act, s. 4 defines in 
.Bub-s, (1): 


*“‘eo-sharer’ means any person, other than a petty 


proprietor, entitled as proprietor to any share or 
. part in a mahal or village whether his name is 

or is not recorded in the register of proprietors;” 

and in sub-s. (7): 

“ ‘Detty proprietor’ means the proprietor of a specific 
plot of land in a mahal who as such is not entitled 
to any interest in the joint lands of the mahal or to 

“take part in the administration of its affairs,” 


The case of the plaintiff's ownership of 
plot “16 acres in plot No. 507-1 Mahal Safed 
. agrees with the definition of petty proprie- 
tors: inasmuch as the plaintiff is the pro- 
` prietor of a specific plot of land in a mahal 
and he is not as such entitled to any 
interest in the joint lands of the mahal or 
to take part in the administration of its 
| affairs. The plaintiff therefore cannot sus- 
` tain the cause of action which he alleges 
in para. 10 of the plaint, as,in our opinion, 
he is not a co-sharer in Mahal Safed in 
which the property in question is situate. 
It was, however, argued by learned Counsel 
for the plaintiff-respondent that his case 
might be based on his ownership of Mahal 
Sabz in which he and his brother owned 
20 biswas. We may note that this was not 
the basis of his claim for pre-emption in 
para. 10 of the plaint, but we think that 
this mere omission may be excused as in 
para. 3 of the plaint the plaintiff set out 
the existence of his right of ownership of 
Mahal Sabz along with his brother and it 
does not appear that the defendants had 
been in any way misled. The claim of the 
plaintiff is that he is entitled to pre-empt, 
as owner of a half share in Mahal Sabz, 
this property which isin Mahal Safed in 
the same Village. He bases his right as 
coming under the Agra Preemption Act 
(Act XI of 1922), s. 12 (1), cl. 5, “co-sharers 
in the village.” One of us had a difficulty 
in regard to the language used in this 
cl. 5, “co-sharers in the village." No 
doubt, on reading the section it does appear 
that one proceeds from smaller divisions 
up to a mahal and then to a village, but to 
apply the Class 5, “Co-sharers in the vil 
lage,” does involve a difficulty in the case of 
a village which like the present is divided 
intoa number of mahuls. The more cor- 
rect wording for Olass 5 would have been, 
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after having dealt with the mahal in Class 
4, to proceed to other mahals and state 
“Co-sharers in, or owner of, another mahal 
in the same village.” To get over the diff- 
culty of the use of the word “‘co-sharer” in 
Ciass 5, reference is made to 8. 4, sub-s. (1), 
which states : 

“ ‘Qo-sharer’ means any person other than a patty 
proprietor, entitled as proprietor to any share or 
part in a mahal or village whether his name is or 
is not recorded in the register of proprietors.” 

One of us finds aguin a difficulty here 
in the definition of co-sharer as the pro- 
prietor of any share or part in a village as 
applying to the present case because the 
plaintiff is not the owner of a share or part 
in the village but the owner of a share or 
part in a separate mahal. Nowin a well- 
known Full Bench ruling of this Court, 
Dalganjan Singh v. Kalka Singh (2), the 
learned Chief Justice of this Court, Sir 
Arthur Strachey,in considering a case like the 
present where the plaintiff pre-emptor was 
the owner of a share in one mahal in a 
village but claimed to pre-empt a share in 
another mahal on the ground that there had 
been a wajib-ul-arz before partition which 
gave a right tohissadar deh, stated as follows 
on p. 29 *: 

“It is now sought to apply the custom for the 
benefit of the plaintiff, who stands in totally differ- 
ent relation to the village, to the vendor, and to 
the property sold, He isnot a co-sharer of the en- 
tire village. Heis not a member ofthe class which 
exercised the right of pre-emption at the time when 
the custom was recorded. Heisa member of a class 
which only came into existence through the partition 
—persons who have shares in a particular sub-divi- 
sion of the village. Heis not evena co-sharer ofthe 
vendor. To allow him to pre-empt under the old 
wajib-ul-arz would be, in my opinion, to change 
the custom while professing to apply it.” 

On p. 2064, he stated : 
“If so, the subsequent 
mean ‘co-sharers 
owners of shares 
lage.” i h 

The argument which had been used for 
the pre-emptor in that case is given on 
p. 3*: 

“Upon the construction of the particular wajib- 
ul-arz in question, hissadar means a share-holder 
and not necessarily a co-sharer, The plaintiff still 
holds a share in the village, and upon that account, 
he is entitled to claim pre-emption.” 

Now, the expression “a share in the vil- 
lage” is what is given in s. 4, sub-s. (1), 
as part of the definition of a co-sharer and 
in the opinion of one of us what the learned 
Chief Justice laid down in the words 

“he isa member of a class which only came into 
existence through the partition~-persons who have 
shares in a particular sub-division of the village” 
is a finding which implies that the plaint- 

(2) $2 Al; A WN 1899, 111, 


words ‘hissadaran deh' 
of the undivided village not 
in any sub-division of the vil- 
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if did not hold a share inthe village at 
all but only a share in a particular sub- 
division of the village. This dictum of the 
Chief Justice was followed by all the Judges 
in that ruling. Later, when the matter 


came before their Lordships of the Privy ` 


Council in Digambar Singh v. Ahmad Sayed 
Khan (3), there was a similar case where a 
plaintiff claimed to pre-eempt land in a 
different mahal of the village and it was 
held that the appellant-plaintiff had not 
shown either on the construction of the 
wajib ul arzes, or by other evidence, that 
the custom of pre-emption for a hissadar deh 
which obtained in the unpartitioned mauza 
survived a partition, so as to give the plainte 
iff a share in one of the new mahals, a right 
to pre-empt property in another of those 
mahals in which he has not a share. These 
two rulings laid the burden of proof on the 


pre-emptor to show that in such a case the ° 


right to pre-empt would survive a partition. 
Now, although it is not usual to refer to 
the origin of Acts of Legislature, we con- 
sider that it is necessary to do so in the 
present case. The Statement of Objects and 
Reasons of the Agra Pre-emption Bill of 
1922 is published in the U. P. Gazette, 
dated April 1, 1922, Part VIII, p. 245, and 
Dr. N. P. Asthana, a learned Advocate of this 
Oourt, set out in his report that two stipu- 
lations had been made by Government to 
the Committee, one of which was that the 
proposed legislation should not result in 
extending the rule of pre-emption to places 
where it does not at present exist, and (2) 
that due regard should be paid to the 
rulings of the Special Bench of the High 
Court. In regard to cl. 10, he states that 
the Committee recommended the recogni- 
tion of four classes of pre-eemptors only and 
the draft bill on p. 240, shows that cl. 12 
(1), stopped at cl. 4— Co-sharers in the 
mahal. Now, when the bill was before the 
Legislative Oouncil, the Proceedings of the 
Legislative Council of the United Pro- 
vinces, Vol. 9, for 1922, show on p. 509 
that the Hon’ble Member Rai Sita Ram 
Sahib moved that a new “‘Olass 5" be added, 
namely, ‘‘Co-sharers in the village” to cl. 12, 
sub-cl. (1). On p. 510 he stated the case 
of three brothers who divided their village 
into three separate mahals and said : 

“Tf the right of pre-emption is not given to co- 
sharers in the village, the result would be that if 


one brother, who is the proprietor of one mahal, 
wishes to sell away a portion of his property, say 


(3) 37 A 129; 28 Ind, Oas. 34; A I R1914 P ON; 
42 Í .410;13A LJ 236,190 WN 39317ML T 
193; 2 L W 303; 210 L J 237;28M L J $56; 17 Bom. 
L R 393; (1915) MW N 581 (P O). 
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i injure his other brothers or on 
er ga Pay dispute, he would be per 
fectly at liberty to admit a stranger in the village. 

"He, therefore, intended that this Olass 5 
should give the right to a sole owner of 
another mahal or a co-sharer in another 
mahal in the same Village. He claimed also, 

“go that if you stop short with the co-sharers in 
a mahal and do not give them the right of pre- 
emption, which is recognised by the rulings of the 
High Court and which is also provided for in the 
various wajib-ul-arzes of the village, I think you 
will be disturbing the harmony of the village com- 
munity.” 

The other Hon'ble Members who spoke, 
showed by their speeches that they consi- 
dered that the amendment was to give the 
right which the plaintiff now claims. Sub- 
sequently cl. 4, sub-cl. (1), was amend- 
ed by the addition of the words ‘or vil- 
lage’ to the definition of co-sharer. The 
intention of the Legislature clearly appears 
from these speeches, but it is to be noted 
that s. 12, sub-s.. (1), Olass 5 “ co sharers in 
the village”, has introduced the very phrase 
which in the vernacular expression of hissa- 
dar deh was held by the Full Bench ruling 
of this Court to be inapplicable to a case 
of partition, except there was some proof that 
a custom was intended to survive the par- 
tition. It would have been much clearer 
if the Legislature had used a more natural 
expression “co-sharer in, or owner of, another 
mahal inthe same village.” The present 
expression will mislead even lawyers of 
great experience. We may mention that 
one of the learned Counsel for the plaintif- 
respondent to-day expressed his opinion 
that the class as it stands would not cover 
the case of the sole owner of another mahal, 
although it was the intention of the mover 
of the amendment that this case should be 
covered. Although no definite ruling on 
the point has been shown to us, we consider 
that the intention of the Legislature was 
that the owner of a share in a mahal or the 
sole proprietor of a mahal should have a 
right of pre-emption in a different mahal 
in the same village. Accordingly, therefore, 
the plaintiff hasa clear right of pre-smp- 
tion in the present suit. As regards the 
Single No. 32 which formed the subject of 
exchange the Court below held that the 
exchange was a fraudulent document. We 
have held that it isa genuine document 
but that it confers Only the right of a petty 
proprietor on the appellant which right wiil 
remain unaffected in this particula. No. 32 
and we have also held that this right has 
nothing to do with 20 biswas ownerskip of 
the mahal. Accordingly we consider that 
the decree oftthe Courtg below was correct 
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in granting pre-emption to the plaintiff of 
20 biswas in this mahal and, -we dismiss 
this first appeal with costs. The pre-emp- 
tor plaintiff is allowed three months from 
the present date within which he should 
deposit the preemption money otherwise 
his ‘suit will stand dismissed in all the 
Oourts. This order is passed on an agree- 
ment between the parties on November 17, 
1933,in a miscellaneous proceeding in this 
first appeal. 

. Verma, J.—I entirely agree in dismissing 
the appeal. As my learned brother has 
pointed out, the language of s. 12 (1), Olass 
b ‘Co-sharers in the village” is inappropriate 
and if it had stood alone, I would have 
found it difficult to hold that the plaintiff 
was entitled to pre-empt. It seems to me, 
however, that the definition of the word ‘co- 
sharer given in s.4(1),of the Act removes 
the difficulty and in view of that definition, 
I have no hesitation in holding that the 
plaintiff is a person who comes within Olass 


5, 8. 12 (1) of the Act. 


5 Appeal dismissed. 


tenet 


_ , MADRAS HIGH COURT 
Criminal Revision No. 747 and Petition 
No. 700 of 1937 
January 26, 1938 
PANDRANG Row, J. 

In re NEMICHAND PARAKH— 

PETITIONER 

Penal Code (Act XLV of 1880), s. 405—Pledgee of 
goods, sub-pledging the goods to the extent of his 

interest therein—If criminal breach of trust. 
here a pawnee or pledgee makes a sub-pledge 
of the goods pawned to him for the same amount, 
i. eto the extent of his interest in it, this raises a 
pure question of civil law, 4. e., whether such sub- 
pledging to the same extent, that is to say, for the 
same amount as the debt for which the original 
pledge was made, is a wrongful act, for, if such 
sub-pledging was within the rights of the pledgee, 
any sub-pledging by him cannot be regarded as 
amounting to a criminal offence, as it is obvious 
that what a man does within the limits of the right 
given to him by the law, cannot amount to a crimi- 
_nal offence. As pledgee the person has a right to sub- 
pledge to the extent of his interest in the pledged 
properties. Even if the view is not correct, still 
the pledgee must be deemed to have acted honestly 
under the mistaken belief as to the extent cf his 
tights as pledges, and the sub-pledges of the pledg- 
ed goods cannot be regarded as amounting to eri- 
minal breach of trust. Donald v. Suckling (1), relied 


on, 
- Or. R. P. from the judgment of the Third 
Presidency Magistrate, Egmore, Madras, in 
0. C. No. 565 of 1937. 
Messrs. V. T. Rangaswamy Aiyangar and 
-P. S. Kothandapani, for the Petitioner. 
The Orown Prosecutor, for the Crown. 
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Order.—The petitioner in this case, 
Nemichand Parakh, was convicted of ceri» 
minal breach of truston three counts and 
sentenced to undergo rigorous imprison- 
ment for six months on each connt, the 
three sentences torun concurrently. The 
charge against him was : 

“That you on or about the undermentioned dates 
at Madras being entrusted with properties stated 
below committed criminal breach of trust (4) on 
or about April 4, 1935, gold chain of the value of 
Rs. 175 belonging to P. W. No. 1; (2) on or about 
September 18, 1935, ruby necklace of the value of 
Rs 50 belonging to-P. W. No. 3 and (3) on or about 
March 21, 1936, ring of the value of Rs. 12-8-0 
belonging to P. W. No. 1." 


The dates given in the charges are the 
dates on which the actual pledges were 
made of these jewels by the prosecution 
witnesses concerned with the accused. It 
is not pretended thatthe receipt of the 
pledged jewels was itself a criminal breach 
of trust. Presumably the criminal breaches 
of trust alleged against the accused were 
the sub-pledges effected by the accused of 


-the same jewels, for the same amounts, and 


on the same dates asthe pledges with his 
financiers or khatadars Kanhiya LalP, W. 
No. 6 and Amir Chand P. W. No. 7. It is 
unfortunate that the charge should have 
been so badly drawn up as not to indicate 
clearly to the accused what it was that was 
charged against him as criminal breach of 
trust. It is, however, nowconceded that what 
was charged against the accused was that 
the accused’s sub-pledging all the jewels 
on the same dates for the same amounts 
amounted to criminal breach of trust. This 
raises a pure question of civil law, 4, e. 
whether such sub-pledging to the same 
extent, that is to say, for the same amount 
as the debt for which the original pledge 
was made, isa wrongful act, for, if such 
sub pledging was within the rights of the 
pledgee, that is the petitioner, any sub- 
pledging by him cannot be regarded as 
amounting to a criminal offence, as it is 
obvious that whata man does within the 
limits of the right given to him by the 
law cannot amount to a criminal offence. 
The question was perhaps at one tims not 
entirely free from doubt, but it is clear 
to me that the authorities on the point 
are in favour of the petitioner’s conten- 
tion, namely that as pledgee he had a 
right to sub-pledge tothe extent of his 
interest in the pledged properties. The 
law on the subject in this country is to be 
found in s..179, Contract Act, IX of 1872, 
which runs as follows :— : 

“Where a person pledges goods in which he has 
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only a limited interest, the pledge is valid to the 
extent of that interest.” . : 

The words ‘a person” found in this sec- 
tion would certainly include a pledgee, if 
it can be said that he has a limited interest 
in the goods pledged with him. The lead- 
ing English case on the point is Donald 
v Suckling! (1. In that case the following 
passage from Story on Bailments is quoted 
without dissent, namely: 

“The pawnee may, by the common law deliver 
over the pawn into the hands ofa stranger for 
safe custody without consideration, or he may sell 
or assign all his interest in the pawn; or he may 
convey the same conditionally by way of pawn to 
another person, without in either case destroying 
or invalidating his security. But if the pawnee 
should undertake to pledge the property for a debt 
beyond his owa. . . . it is clear that in such a 
case he would be guilty of a breachof trust and 


his creditor would acquire no title beyond that 
held by the pawee,” 


This statement of the Jaw in Story on 
Bailments and Donald v. Suckling (1) which 
was a case of 1866 were in all probability 
the source from which the rule laid down 
in s. 179, Contract Act of 1872 was taken. 
In any case, itis not contended that the 
Indian Law on the subject is different from 
the English law. In Donald v. Suckling 
(1) it is clearly laid down that the 
pawnee has a special property in the 
pawned goods, that is, he is, invested 
with a right which is something more than 
the mere right of possession as in the 
case of a lien. Cockburn, C. J. describes 
it as a right to deal with the thing pledged 
as his own, if thedebt be not paid and 
thing redeemed at the appointed time; it 
‘is also described as inchoate right of 
property conferred upon him by the con- 
tract. In Halsbury’s Laws of England, 
yee 25, Hailsham Edition, it is stated 
that: 

“The pawnee’s special property in the thing 
pledged may be assigned to a third party by way 
of assignment of the pawnee's interest cr of a sub- 
pledge by him. Such a transfer is not inconsistent 
with the contract of pawn so long as it purports 
to transfer no more than the pawnee’s interest against 
the pawnor the puwnee in the meantime being res- 


ponsible for due care being taken for the custody 
of the property.” 


It is unnecessary in my opinion to go 
further into the matter as the authorities 
already quoted are sufficient to show that 
the pawnee or pledgee has tke right to 
make a sub-pledge of the goods pawned to 
him to the extent of his interest, and that 
is exactly what the petitioner did in the 
present case. My attention has been 
called by the Crown Prosecutor to the 


(1) (1886) 1 Q B585;7B & S 783; 35LJ Q B 232; 
12 Jur. (N s) 795; 14 L T 772;15 W R 13, 
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proceedings ofthe High Court in 
1871 reported’ in 6 M. H, © R. App. 28 
in which itis stated that a person who 
pledges what is pledged to him may be 
guilty of criminal breach of trust where 
the disposal is in violation of any direction 
of law or contract, express or implied, 
prescribing the mode in which the trust 
ought to be discharged and when such 
disposal is done with a dishonest inten- 
tion. There is nothing in the present case 
to show that there was any express contract 
taking away the right given by thé 
ordinary Jaw to make a sub-pledge and 
there is certainly no other evidence to 
show that the sub-pledges were made 
with a dishonest intention. On the other 
hand, there is no reason to suppose that 
the defence of the petitioner on this point, 
namely that he was doing this in the 
regular course of business is not true. 
Apparently the ‘petitioner is not a man 
with a large capital and he carries on his 
money- lending business by lending money 
or pledge of jewels and getting the 
capital necessary for the purpose of sub- 
Pledging the same jewels with his finan- 
ciers for the same amounts at a lower rate 
of interest. There is nothing to show 
that this course of business was followed 
with any dishonest intention, The High 
Court in the proceedings mentioned above 
also stated that great caution ougntto be 
used in drawing the inference of dishonesty 
from a breach of duty imposed by civil 
law and that whether it should be drawn 
or not is a question to be decided. in 
each particular case. The High Oourt 
aleo added that: 

“When the law bearing upon the cass is doubtful, 
Donald y. Suckling (1) it would be most indiscreet 
to raise the inference of dishonesty against a man 


who has mistaken it, simply because he has mis- 
taken it. 


It would, therefore, follow that even if ` 
the view that I have taken of the rights 
of the petitioner in this case is not 
correct, still the petitioner must be deemed 
to have acted honestly under the mistaken 
belief as to the extent of his rights as 
pledgee, and the sub-pledges of the pledged 
goods cannot be regarded as amounting 
to criminal breach of trust. It is unfor- 
tunate that this aspect of the case was not 
dealt with by the learned Magistrate but 
it is quite possible that this omission is 
due to the fact that this aspect was not 
brought to his notice either by the pro- 
secution or by the accused. In- any case, 
the unfortunate result is the conviction 
of a man in respect of acts done by him 
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within the exercise of his rights, and the 
only consolation is that. he was let on 
bail very soon after he was committed to 
jail asa result of the. conviction. In. my 
opinion, he ought never to have been pro- 
secuted. Ifthe prosecution had informed 
itself of the lawon the subject, aa it ought 
to have done, there would have been no 
prosecution atall, as it would have been 
found that, according to the case for the 
prosecution itself, no offence had been com- 
mitted. The conviclion and sentence are 
set aside and the petitioner is acquitted 
honourably. His bail bond ig cancelled, 


8. Conviction set aside. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1299 of 1936 
February 24, 1938 
MOHAMMAD ISMAIL, J. 
BACHCHA LAL-—PLAINTIFR— 

. ÅPPELLANT 
versus 
LACHMAN AND anotarr—DgreNnpants 


— RESPONDENTS . 

Civil Procedure Code (Act V of 1908), 0. XLI, 
r. 23—Suit for arrears of rent and ejectment —Court 
finding notice was given and decreeing suit—Appel- 
late Court concurring on issue of notice but dis- 
missing suit on other ground — High Court setting 
aside decree of Appellate Court and remanding case 
under 0. XLI, r. 23—Question of service of notice, 
if can be re-agitated on remand—-Transfer of Pro- 
perty Act (IV of 1882), s. 106 as amended in 1929— 
Registered notice —Presumption of effective service— 
Evidence Act (I of 1872), 8. 114. 

A suit was brought for the recovery of arrears of 
rent and for possession of a plotof land by the 
removalof a kouse built thereon. The suit was 
contested by the defendants on various grounds. 
The Oourt of first instance found on the ground of 
notice that notice for ejectment was given by the 
plaintiffand decreed the suit. against the defendants 
but on appealthe District Judge held that notice 
was proved to be given but reversed the decree 
of the Oourt of first instance on the ground that the 
sarkhat which was the basis of the suit, was 
inadmissible in evidence as it was unregistered. 
The High Oourt on appeal set aside the decree of 
the lower Appellate Court and remanded the case to 
the trial Court under O. XLI, r, 23, Oivil Procedure 
Code. The Court decreed the claim of the plaintiff. 
On appeal the lower Appellate Court again reversed 
the deoree of the trial Court on the ground that no 
notice was legally served on the defendants as 
required by s. 106 of the Transfer of Property Act. 
It was contended in second appeal that in view of 
the concurrent findings of two Courts on issue of 
notice against the defendants, it was not open to 
them to raise the same question again on remand: 

Held, that the case was decided on a preliminary 
point and by the remand order of the High Court 
under O. XLI, r. 23, Civil Procedure Code, the case 
was re-opened and therefore it was open to the 
defendants to re-agitate the question of due service 
of notice in the light of the fresh evidence produced 
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by them. Bhadai Sahu v. Manowar Ali 


a), 
referred to. 

Where a notice to the tenant under s, 106, Transfer 
of Property Act, is properly addressed and cent by 
registered post, there is a presumption of law in 
favour of effective service unless proved to the 
contrary. Harihar Banerji v. Ramshashi Roy (3), 
relied on. Radhey Lal 9. Bindo (2), held no longer 
good law. 


S. C. A. from the decision of the Addi- 
tional Sub-Judge, Allahabad, dated March 
16, 1936 

Mr. S.C. Das, for the Appellant. 

Mr. Ram Nama Prasad, for the Res- 
pondents. 


Judgment.—This is a plaintiffs appeal 
arising out of a suit brought for the reco. 
very of arrears of rent and for possession 
of a plot of land by the removal of a house 
built thereon. The suit was contested by 
the defendants on various grounds. The 
Court of first instance decreed the suit 
against the defendants but on appeal the 
learned District Judge reversed the decree 
of the Court of first instance on the ground 
that the sarkhat which was the basis of 
the suit, was inadmissible in evidence as it 
was unregistered. The plaintif appealed 
to this Court from the decree of the learned 
District Judge and a Bench of this Court 
set aside the decree of the lower Appellate 
Court and remanded the case to the trial 
Court under O. XLI, r. 23, Civil Procedure 
Code. The learned Munsif decreed the 
claim of the plaintiff. On appeal the lower 
Appellate Court again reversed the decree 
ofthe trial Oourt on the ground that no 
notice was legally served on the defendants 
as required by s. 106 ofthe ‘I'ransfer of 
Property Act. The main point argued 
before mein appeal has been with regard 
to the decision of this question. It appears 
that the defendants in their written state- 
ment pleaded that the suit was bad 
without service of legal notice. The trial 
Court framed an issue in the following 
words: “Issue No. 3. Whether any notice for 
ejectment was given by the plaintiff ?” The 
finding on this issue was against the defen- 
dants. In the grounds of appeal, para. 5, 
the defendants reiterated their objection to 
the service of the notice in the following 
terms: 

“No notice has been proved to have reached nor 
to have been served on Lachhman. The suit for 


ejectment even against J.achhman was not main- 
tainable.” 


From a perusal of the judgment of the 
learned District Judge, dated February 14, 
1931, it appears that this ground was never 
pressed before him. The learned District 
Judge held that it had been clearly proved 
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that the plaintiffs gave a written notice to 
Lachhman to vacate the land and that the 
point had not been pressed on behalf of 
the appellant. Ithas been argued by 
learned Counsel for the appellant that in 
view of the concurrent findings of two 
Courts against the defendants, it was not 
open to them to raise the same question 
again on remand. Learned Oounsel for the 
respondents, however, contends that the case 
having been decided on a preliminary 
point, it was open to the defendants to re- 
agitate this question. Reliance has been 
placed on the language of O. XLI, r. 23 
and on Bhadai Sahu v. Manowar Ali (1). 
Tn this case it appears that the trial Court 
had decided all the issues raised in the 
case. On appeal, the Subordinate Judge 
remanded the case under O. XLI, r. 23, 
Civil Procedure Code. It was argued before 
the High Court that the order could not 
have been under r. 23 because the suit 
was not disposed of upon a preliminary 
point and further because the Munsif had 
in fact determined and recorded findings 
upon all the issues in the suit. The learned 
Judges considered the argument as not 
“well founded and remarked as follows: The 
contention that a Oourt cannot be said to 
dispose ofa suit upon a preliminary point 
if it takes the trouble to decide other issues 
in the suit is not maintainable. Learned 
Counsel has further laid stress on the 
language of the order of this Court. In the 
order the learned Judges specifically sent 
back the case to the Oourt of first instance 
under O. XLI, r. 23, with directions to 
re-admit the suit on its original number 
and to frame proper issues in the case 
allowing the parties to adduce fresh evi- 
dence relevant to the issue or issues that 
. may be framed. The plaint was based on 
asarkhat which ultimately was held to be 
inadmissible but the learned Judges of this 
Court were of opinion that this did not 
dispose of the suit finally and it was open 
to the plaintiff, who admittedly was the 
owner of the land, to eject the defendants 
unless the latter succeeded in establishing 
their right to remain in possession of the 
property. The case was in view of the 
order of the Court reopened, and in my 
judgment, it was open to the defendants to 
re-agitate this question in the light of the 
fresh evidence produced by them. 
The next question is whether the learned 
Civil Judge was right. in holding that there 
was no legal service of notice on the defend- 


(1) 4 P L J 645; 52 Ind. Oas, 125; AI R 1920 Pat. 
735; (1920) Pat. 91. 
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ants. The learned Civil Judge relied upon 
Radhey Lal v. Bindo (2) for the proposition 
that it was incumbent on the plaintiff to 
prove effec'ive service on the defendants, 
In this case a registered notice was returned 
with a note “refused.” The learned 
Judge held that inthe absence of clear 
evidence it could not be held that the 
defendants had received notice and had 
then refused to accept service of it. This 
being a Bench case would have been 
binding on me butin view of subsequent 
amendment tos. 106, in my judgment itis 
no longer good law. Section 106, Transfer 
of Property Act, provides: : 

« Every notice under this section must be in 
writing signed by oron behalf of the person giving 
it and either be sent by post to the party who is 
intended tobe bound by it or be tendered or deli- 
vered personally to that party responsible,” 

The underlined sentence [here italicized] 
was added by Act XX of 1929. The posting 
in due course of a letter raises a presump- 
tion that it has reached the addressee under 
s. 114, Evidence Act, s. 27,General Clauses 
Act, enacts that: 

“Unless the contrary is proved, service shall be 
deemed to have been effected by properly address- 


ing, preparing and posting by registered post a letter 
containing notice.” 


In this case the only reason which induc- 
ed the learned Judge to hold that effective 
service wasnot proved was that there was 
no evidence to show who wrote the word 
“refused”. In view of the amendment to 
s. 106 referred to above andthe presump- 
tion of law in favour of effective service 
unless proved to the contrary, I hold that 
the learned Civil Judge has erred in decid- 
ing this issue against the plaintiff: see also 
Harihar Banerji v. Ramshasht Roy (3). 
The matter, however, doesnot end here. 
Although I have held that the notice was 
properly served within the meaning of 
s. 106, Transfer of Property Act, it is still 
open tothe defendants to show that it is 
not a valid notice as required bylaw. The 
learned Oivil Judge in view of his finding 
on the question of service of notice refrain- 
ed from recording any finding on this point. 
Iremit the following issue for the finding 
ofthe Court below under O. XLI, r. 25: 
“Ia the notice for ejectment a valid notice 
as required by law?” The finding on this 
issue should be returned within six weeks. 
The usual 10 days will be allowed to the 

(2) 18A L J 609; 56 Ind. Oas. 181; AIR 1920 
All 195 


(3) 48 O 458; 48 Ind. Oas. 277; AIR 1918 PO 
102; 45 IA 222; 230 W N 77; 16 AL J 969; 35 
MLJ 707,290 L J 117; 9 LW 482M LT 
159; 21Bom LR 522; (1919) MWN47i; LU PLR 
(P 0) 56 Œ 0). 
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parties for objections to the finding. No 
fresh evidence shall be allowed to be 
produced. The record of the case should be 
immediately sent downto the lower Appel- 
late Court. 

8. Issue remitted. 


MADRAS HIGH COURT 
Oriminal Appeal No. 712 of 1937 
April 7, 1938 
Burn AND BTODART, JJ. 
Tae PUBLIO PROSEOUTOR— 
APPELLANT 


versus 
B. V. SABHAPATHY CHETTY— 
| Acousep — RESPONDENT 
Madras Local Boards Act (XIV of 1920), ss. 159 (1), 
207 (1)—Notice to remove encroachment — Failure to 
comply with—Prosecution — Fresh notice regarding 


same encroachment —Previous conviction or acquittal, . 


if bars fresh prosecution. 

Evenifa person is acquitted or convicted ina 
prosecution for disobedience of notice under s. 159 (1) 
of the Madras Local Boards Act, he can be subsequent- 
ly prosecuted for disobedience of a fresh notice under 
that section, even where the encroachment remains the 
same, The same offence is failure to comply with any 
direction lawfully given or any requisition lawfully 
made; itis not strictly speaking correct to say that 
the offence consists in failureto remove an encroach- 
ment. He only commits an offence under s. 207 (1) 
when he faile to comply with a direction lewfully 
given. It makes no difference whether there has or 
has not been any previous prosecution. Rangachariar 
v. Venkatasami Chetty (1), dissented from. Ramanuja- 
chariar v, Kailasam Iyer (2), disapproved. Narayana 
Ayyar v. Rakkupayal (4) and President, Panchayat 
Board, Velgode v, Venkata Reddi (6), referred 
t 


0. 

[Case-law referred to.] 

Cr. A. under s. 417 of the Code of Ori- 
minal Procedure, 1898, against the acquittal 
of the aforesaid (respondent accused) by 
the order ofthe Court ofthe Sub Magis- 
trate of Orthanad, dated June 5, 1937, and 
aa in ©. C. No. 118 of 1937, on his 
le. 

This appealcame on for hearing on 
March 29, 193s, upon perusing the peti- 
tion of appeal and the record of the 
evidence and proceedings before the lower 
Court. 

Mr. S. Parthasarathy, for the (Respond- 
ent-Accused.) 

Burn, J.—This appeal raises a ques- 
tion of scme importance and of rather fre- 
quent recurrence, on which there are con- 
flicting rulings of this Court. 

i; The respondent is a resident in (rthanad 
jn the District of West Tanjore. He is 
the owner of a shop by the side ofa Dis- 
trict Board road passing through the vil- 
lage: and he is alleged to have made an 
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encroachment on the road by putting up 
in front of his shop a tin sunshade 11 
feet long and 2 feet broad. On Febru- 
ary 6, 1937, he was served witha notice 
dated January 21, 1937, issued by the 
President of the West Tanjore District 
Board under s. 159 (1) of the Madras Local 
Boards Act, requiring him to remove the 
encroachment before February 21, 1437. 
Alleging that the respondent had failed to 
remove the encroachment, the District 
Board Overseer, duly authorized by the 
President, prosecuted him in C. O. No. 
118 of 1937, on the file of Sub-Magistrate 
of Orthanad for an offence under s. 207 (1) 
of the Local Boards Act. When the case 
came on for trial, the respondent pleaded 
ttat he had already been prosecuted in 
the matter of the same encroachment in 
O0. CO. No. 295 of 1936inthe same Court, 
that the prosecution had been withdrawn 
by the ex-officio President, that he had 
thereupon been acquitted under s. 248 
of the Criminal Procedure Code, and that 
the previous acquittal wasa bar to any 
further proceedings on theseme facts. The 
learned Sub-Magistrate, relying on the 
decision of Pandrung Row, J, in Rango- 
chariar v.Venkatasami Chetty (1) acquitted 
the respondent under s. 403 ofthe Crimi- 
nal Procedure Code. The learned Public 
Prosecutor has preferred this appeal. 

It is quite clear that the order of 
acquittal is wrong. If s. 403 of the Cri- 
minal Procedure Code is applicable, the 
respondent cculd not have been put on his 
trial at all in CO. O. No. 118 of 1937. Sec- 
tion 403 does nol say that a person who 
has been tried and convicted or acquitted 
shall be acquitted if an attempt is made 
to prosecute him again for the same 
offence, It says that he shall not be 
tried at all. 

That, however,is a minor matter; the 
important question is whether the previous 
acquittal in O.0. No. 295 of 1936 wasa 
bar to the prosecution in O. O. No. 118 
of 1937, the learned Sub-Magistrate is sup- 
ported by the ruling of Pandrung Row, J., 
on which he relied. He is supported 
also by the decision in Ramanujachariar 
v. Kailasam Iyer (2) in which the facts 
seem to have been exactly the same as 
in this case. On the-other hand, as the 
learned Prosecutor points out, there are 


(1) AT R 1935 Mad. 56; 153 Ind. Oas. 322; (1934) M 
WN 1088; 40 L W 834;67M LJ 873; 7RM 312; 36 
Or. LJ 311; (1935) Or. Oas. 55; 58 M 513, 

(2) 48 M 870; 87 Ind. Oas. 969; (1925) M W N 472; 
49 M L J 386; 26 Or, L J. 1049; A I R 1925 Mad, 1087; 


22 L W 736. 
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three decisions of a single Judge against 


this view, andone decision of a Bench of 
two Judges expressly disagresing with 
one of the reasons for the decision of 


Srinivasa Ayyangar, J., in Ramanuja- 
chariar v. Kailasam Iyer (2). Srinivasa 
Ayyangar, J,held that prosecution under 
s. 207 (1) must be launched within three 
months afterthe disobedience of the notice 
under s. 189 (1) and that if this had not 
been done, the Local Board could not 
‘extend that period of three months by the 
device of issuing a fresh notice in res- 
pect of the same encroachment. This view 
was overruledjby Deva Doss;andjWaller, JJ., 
in Ramchandra Chetty v. Chairnan, Munici» 
pal Council, Salem (3) where the learned 
Judges (dealing with the precisely similar 
provisions of the ‘District Municipalities 
Act) pointed out that the offence under 
8.207 (1) “consistsin the failure to obey 
a requisition issued, by the competent 
authority”. This was followed by Wal- 
lace, J. in Narayan Ayyar v. Rakkupayal 
(4) and referred to by Walsh, J., in 
Moidi Beary v. President, Taluk Board of 
Mangalore (5) and in President, Panchayat 
Board, Velgode v. Venkata Reddi (6). In 
both these cases Walsh, J., held that a pre- 
vious acquittal or conviction does not 
bar a prosecution for disobedience of a 
fresh notice under s. 159(1) even if the 
encroacher and the encroachment remain 
the same. As Pandrung Row, J., observed 
in Rangachariar v. Venkatasami Chetty 
` 4) this point was not decided by Deva 
Doss and Waller, JJ., who expressly re- 
served it, saying: “if a prosecution had 
been instituted on the first requisition 
and had failed or not been pressed, other 
‘considerations might come in, but the 
question does nct arise here.” 

With great respect to Pandrung Row, J., 
we think that the correct view is that 
taken by Wallace and Walsh, JJ., in 
the cases quoted. The offence is failnre 
to comply with any direction lawfully 
given or any requisition lawfully made; 
it is not, strictly speaking, correct to 
say that the olfence consists in failure to 
remove an encroachment. He only com- 
mits an offense under s. 207 (1) when 


(3) 49 M 880; 96 Ind. Oas. 500; 50M L J 557; AIR 
_ 1926 Mad, 763; 27 Or LJ 948, 
~~" (4) (1927) M W N 645, 
(5) A I R1932 Mad. 535; 138 Ind. Cas. 488; 36 L W 
- 426; (1932) M W N 632; Ind. Rul. (1932) Mad. 583; 33 
Or. L J 626; (1932) Or. Oas. 652. 
- - (6) A IR 1932 Mad. 537; 138 Ind, Cas. 491; 36 L W 
429; Ind. Rul, (1932) Mad. 585; 33 Or. L J 629; (1932) 
Cr. Cas, 525; (1932) M W N 860, i 


PUBLIO PROSBOUTOR Y. B. V. SABHAPATHY OHETTY (MADR.) 


17610 


he fails to comply with a direction law- 
fully given. As Waller, J., observed in 
Ramchandra Chetty v. Chairman, Municipal 
Council, Salem (3) if a particular direc- 
tion or requisition is not enforced, there 
is nothing in the Act that prevents the 
President from issuing another, and if a 
prosecution is then launched, it is for 
failure to comply with the first. If this 
is borne in mind, it follows, as Walsh, J., 
held, that it makes, no difference whether 
there has or has not been any previous 
prosecution. Pandrung Row, J., fears that 
there is grave risk of persons being re- 
peatedly harassed for the same offence, but 
this we think not so. The respondent when 
he was prosecuted for failure to obey the 
requisition issued in 1937, was not in fact 
or in law being harassed for the offence 
which he was alleged to have committed 
in 1936. He was being prosecuted for dis- 
obedience of the 1937 requisition, and. it 
was no answer to that charge to say that 
he had been acquitted of the charge of. 
disobedience of a requisition issued in 
1936. We donot know why the prosecu- 
tion in the case of 1936 was withdrawn; it - 
might have been for any one of many con- 
ceivable reasons having nothing to do with 
the merits of the case. The learned 
Public Prosecutor says that according to 
his instructions it was withdrawn because 
the Oollector, ex-officio President, had 
given a licence for the encroachment. If 
that is correct, and if the Beard as at 
present constituted has decided that the 
encroachment must be removed, it is 
obvious that the respondent ought not to 
be able to avoid a prosecution merely be- 
cause he was acquitted in the earlier case. 
If .on the other hand, the former prosecu- 
tion was withdrawn because the District 
Board could not prove that an encroach- 
ment had been made, the Magistrate could 
have dealt with the matter under s. 250 
of the Oriminal Procedure Code. The view 
of Srinivasa Iyyangar, J. that the real 
offence in such cases is the encroachment 
Ramanujachariar v. Katlasam Iyer (2) 
was expressly dissented from in Rama- 
chandra Chetty v. Chairman, Muncipal Coun- 
cil, Salem (3: and we are of opinion that 
the reasoning in the latter case is against 
the view of Pandrung Row, J. in Ranga- 
chariar v. Venkatasami Chetty (1) If it 
were correct to say that the offence is 
complete once there is failure to disobey 
the notice, and that ` i 

“another separate and distinct offence is no 
brought into being by the issue of a -subsequen | 
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notice when that notice is by the same authority 
to the same person and relates to the same en- 
croachment,” 
the learned Judges who decided Ram- 
chandra Chetty v. Chairman, Municipal 
Council, Salem (3) could hardly have held, 
as they did, that the Municipal Coun- 
cil was entitled to issue a second notice, 
more than three months after the dis- 
obedience of the first. Their decision is 
clearly based on the point that the offence 
consists in the failure to obey the requisi- 
tion, All difficulties vanish, we think, if 
this is kept in mind. The disobedience 
of the later notice is not the same offence, 
as the disobedience of the earlier notice, 
but a different and distinct offence. If the 
encroachment is really an encroachment, 
the encroacher is liable at any time to 
receive a notice to remove it, and acquittal 
or conviction on a charge of disobedience 
of any one of such notices cannot be a bar 
to his being tried for disobedience of any 
other. The Magistrate to whom such a 
complaint is made must take the evidence 
and ascertain whether the direction or re- 
quisition has been lawfully given or made, 
and whether it has been disobeyed. If 
he finds that the direction has not been 
lawfully given, the fact that there has 
been a previous prosecation and acquittal 
in respect of the same encroachment will 
be of great assistance to him in deciding 
whether he will or will not use his powers 
under s. 250 of the Oriminal Procedure 
Code. — 

We set aside the order of acquittal and 
direct the Sub-Magistrate to dispose of the 
case according to law. 


N.-D, Order set aside. 


ALLAHABAD HIGH COURT 
Full Bench 
Oriminal Reference No. 736 of 1937 
May 9, 1938 
Taom, O. J., ALLSOP, BAJPAI, GANGA 
Nata AND MOHAMMAD ISMAIL, JJ. 
EM PERO R—Proszovtor 
versus 
BENI—AocousEp 
‘Criminal Procedure Code (Act V of 1898), 2. 488 (3) 
—Arrears allowed to be accumulated — Court, if 


can issue one warrant and impose cumulative 
sentence of imprisonment. 
. The intention of the Legislature in enacting 


s. 488, Criminal Procedure Code was to empower the 
Magistrate after execution of one warrant only to 
sentence a person, who has defaulted in the payment 
of maintenance ordered under s. 488, Oriminal 
Procedure Code to imprisonment for a period of one 


month in respect of. each month's default and the ` 
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section does not enjoin that there should be 4 
separate warrant in respect of each term of imprison- 
ment for one month. In other words, where arrears 
have been allowed to accumulate, the Court can 
issue one warrant and impose a cumulative sentence 
of imprisonment, Queen-Empress v. Narain (1), 
overruled. Allapichai Ravuthar v. Mohidin Bibi 
(2), Bhiku Khan v. Zahuran :3), Emperor v. Sardar 
Mohamad (4) and Emperor v. Budhu Ram (5), 
approved. 

Or. Ref. made by the Sessions Judges 
Cawnpore. 

Mr. Sankar Saran (Deputy Government 
Advocate), for the Crown. 

Mr. Ishaq Ahmad, for the Accused. 

Order.—This is a criminal reference by 
the learned Sessions Judge of Cawnpore. 
It raises one short question of law whether 
a person, who has defaulted in payment of 
maintenance ordered under s. 488, Crimi- 
nal Procedure Oode, can be sentenced to 
imprisonment for a period of more than one 
month where only one warrant under sub- 
s. 3 of the aforementioned section has been 
issued. An order was passed against the 
applicant Beni on August 7, 1934, directing 
him to pay maintenance at the rate of 
Rs. per month to his wife, Musammat 
Sitalia. This order was modified on June 
21,1937, when the amount was reduced 
from Rs. 7 per monih to Rs. 5 a month, 
The applicant failed to comply with the 
order of the Court, and accordingly, on 
July 1, 1937, he was sentenced to six 
months’ rigorous imprisonment under s. 408 
(3), Criminal Procedure Code. On that 
date he was in arrears in respect of pay- 
ment of maintenance for about 24 months. 
In revision the learned Sessions Judge of 
OCawnpore held that in respect that only one 
warrant had been issued, the applicant 
could not be sentenced to more than one 
month's rigorous imprisonment, He accor- 
dingly referred the matter to this Court 
for orders. On November 15, 1937, the 
matter came before a learned single Judge 
of this Court who, in view of the decision 
of a Full Bench of this Court in Queen- 
Empress v. Narain (1), which he considered 
to be unsound, referred it for consideration 
by alarger Bench, We are satisfied that 
the decision in Queen-Empress v. Narain 
(1), cannot be regarded as sound law. In 
his judgment in that case Edge, O. J. 


observes: 

“T am of opinion that the principle enunciated in 
the ruling reported in 6 Mad H C RApp. XXIII is 
applicable to a case arising under s. 488 of the 
present Criminal Procedure Code of 1882." 

The order which was being considered 
by the learned Chief Justice was one under 
the Criminal Procedure Code of 1882. The 

(1) 9 A 240; A W N 1887, 54. . 
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attention of the Court, however, does not 
appear to have been drawn tothe fact that 
the order in the Madras case was one under 
the Criminal Procedure Code of 1861. The 
question was considered in Allapichat 
Ravuthar v. Mohidin Bibi (2). In that case 
a Bench of the Madras High Oourt held 
that the maximum imprisonment under 
s. 488, Criminal Procedure Code of 1882, 
where one warrant only was issued was 
one month for each month's arrears and if 
there was a balance for a portion ofa 
month, a further term of a month's impri- 
sonment might be imposed forsuch arrears. 
The Bench did not agree with the interpre- 
tation of the section by the Full Bench in 
Queen-Himpress v. Narain (1). Their Lord- 
ships pointed to the difference in the 
wording between s. 488, Criminal Procedure 
Code of 1882 and s. 316, Criminal Procedure 
Code of 1861 under which the order was 
passed in 6 Mad HC R App. XXIII upon 
which Edge, C. J. relied. Section 316 of 
the Oode of 1861 runs as follows: 

“The Magistrate may, for every breach of the order 
by warrant, direct the amount due to be levied in the 
manner provided for levying fines; or may order such 


erson to be imprisoned withor without hard labour 
or any term not exceeding one month.” 
Section 488 of the Code of 1882 enjoins: 
“The Magistrate may, for every breach of the 
order, issue a warrant for levying the amount due 
in the manner hereinbefore provided for levying 
fines, and may sentencesuch person for the whole or 
any part of each month's allowance remaining unpaid 
after the execution of the warrant, to imprisonment 
for a term which may extend to one month,” 


As is pointed out in the judgment of the 
Bench in Allapichat Ravuthar v. Mohidin 
Bibi (2) the change in the wording is 
significant. The introduction of the words 
“forthe whole or any part of each month's 
allowance” is vital. If it be held that 
Magistrates can impose aterm of imprison- 
ment for only one month under s. 488, 
these words which the Legislature added in 
the Act of 1882 would be unmeaning. 
Section 488 of the present Criminal Pro- 
cedure Code of 1898 is in the same terms 
as s. 488, Criminal Procedure Code of 1882. 
We are satisfied after a consideration of the 
terms of the section that the intention of 
the Legislature was to empower the Magis- 
trate after execution of one warrant only to 
sentence a person, who has defaulted in the 
payment of maintenance ordered under 
s. 488, Oriminal Procedure Code, to imprison- 
ment for a period of one month in respect 
of each month’s default and that the section 
does not enjoin that there should be a 
separate warrant in respect of each term of 


(2) 20 M 3; 2 Weir 638. 
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imprisonment for one month. In other 
words, where arrears have been allowed to 
accumulate, the Court can issue one warrant 
and impose a cumulative sentence of 
imprisonment. We would observe that the 
decision in Allapichai Ravuthar v. Mohidin 
Bibi (2) has been followed in a number of 
other cases in Bhiku Khan v. Zahuran (3) 
Emperor v. Sardar Mohamad (4), and Em- 
peror V. Budhu Ram, 50Ind. Oas, 847 (5). 
We would remark further that the warrant 
of imprisonment under s. 488, Criminal Pro- 
cedure Code, the form of which is to be found 
in Sch. V, No. XL, contemplates a sentence 
of more than one month's rigorous imprison- 
ment in the case of a person who has 
defaulted in payment for more than one 
month. The warrant runs : 

“... and whereas it has been further proved that the 
said (name) in wilful disregard of the said order has 
failed to pay rupees... ....... „being the amount of the 
allowance for the month (or months) of.........-.And 
thereupon an order was made adjudging him to 
undergo simple (or rigorous) imprisonment in the 
said jail for the period of .....” 

We, therefore, hold that in the case of a 
default in payment directed by an order 
under s. 488, Criminal Procedure Code, the 
Magistrate seised with the case may issue 
one warrant and thereafter pass a sentence 
of imprisonment of one month in respect of 
each month or part of a month for which 
there has been default in payment. In the 
result we reject the reference and direct 
that the record be returned. 

8. Reference rejected. 

91, 

a Ba, Lah, 758; 159 Ind, Oas. 939; (1935) 
Or. Oas. 1050; 37 Or L J 207; 36 P LR191; 8 RL 
437 


37. 
(5) 50 Ind. Oas. 847; AIR 1919 Lah. 197; 20 Or. L 
J 367; 12 P R 1919 Or; 75 P L R 1919. 





BOMBAY HIGH COURT 
First Civil Appeal No. 206 of 1934 
November 23, 1937 
BROOMFIELD AND Sen, JJ. 
KRISHNA BHIMA HUJARE— 
DEFENDANT No. 2—APPHLLANT 


versus 
LAXMIBAL NARSINGRAO DESAI AND 
OTABRS — PLAINTIFFS — RESPONDENTS _ 
Bombay Land Revenue Code (Act V of 1879), 3, 83 
—Tenancy of watan land created after Regulation 
of 1827—Tenant, if can acquire permanent tenancy 
under 3. 83 or by adverse possession against watandar-— 
Applicability —Landlord and tenant—Tenancy created 
by joint Hindu landlords—How  terminated—One 
landlord acting as manager with consent of rest— 
Notice by him to quit, if valid—Rent —Hnhancement 
—Exztent of. A : 
Section 83, Bombay Land Revenue Code, will not 
apply in the case of watan lands if the tesancy has 
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been shown to have commenced after watan lands 
were rendered inalienable by the operation of Re- 
gulation XVI of 1827. Persons who, and whose pre: 
decessors-in-title have claimed to. be, and were, ten- 
ants of watan lands cannot acquire title to a per- 
manent tenancy ofthe lands by adverse possession 
as against the watandars from whom they hold. 
The principle is that the alienation of watan lands 
is prohibited by law and a permanent tenancy 
amounts to an alienation. This principle applies 
as much to the case where a permanent tenancy is 
claimed on the strength of s. 83 asin the case where 
it is claimed on the strength of adverse possession, 
In each case it is equally an alienation prohibited 
by: the statute. Madhavrao Waman v, Raghunath 
Venkatesh (1) and Vishnu Ramchandra v. Tukaram 
Ganu (2), relied on, Govind v. Vithal (3)and Rama- 
chandra v. Adiveppa (4), explained. 

Where the commencement of the tenancy has been 
ascertained with reasonable definiteness, s. 83, 
Bombay Land Revenue Code, cannot in terms apply. 
Dhondu v. Damodar (5), relied on. 

Where the principles of Hindu Law apply, the 
rule is that a tenancy created by joint landlords 
can only be put an end to by all the lessors acting 
together. But there is an exception when one of 
the joint landlords is acting as manager of the estate 
with the consent of the other or others, Balaji 
Bhikaji Pinge v. Gopal (9), relied on. 

A fair rate of enhancement is to be allowed, as- 
suming that the inamdaris entitled to enhance at 
all, and the rate is to be fixed in accordance with 
the custom of the locality. Three times the assess- 
ment is a rule of thumb which it would seem is 
appropriate only in the case of those permanent 
tenancies where the land is held on payment of 
assessment only or ona rent only slightly in excess 
of -it. Raghunath v. Lakshuman (10), Vyasacharya 
Madhaveharya v. Vishnu Vithal (11) and Giniappa 
Y. Govindrao (12), explained. 

F. ©. A. from a desision of the First Olass 
Sub-Judge, Belgaum, in R. O., 8. No. 111 of 
1931. 

Mr. B. S. Panisuff for Mr. S. G. Naik, 
Appellant. 

Mr. S. G. Chitale, for the Respondents. 

Broomfield, J.—In this appeal by de- 
fendant No. 2 the defence based on ad- 
verse possession has been given up, but it 
is contended that defendant No. 2 and the 
other defendants have established that they 
are permanent tenants under the terms of 
s. 83, Bombay Land Revenue Code, that the 
notices to quit are invalid because they 
were given by only one ofthe joint land- 
lords, and that the plaintiffs are not, in any 
case, entitled to enhance the rent to the 
extent claimed in the notices. In the notices 
to quit which the plaintifis gave to the 
defendants they were given an option of 
continuing as tenants on payment of rent 
of Rs. 325 for the two fields instead of 
Rs. 225 as previously. The details of the 
two fields are as follows: The first is revi- 
sion survey No. 267 which was old survey 
No. 243. The area of this is four anda 
half acres and its vernacular name is 
hargya purya babat. The other land is 
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revision survey No. 262, old survay No. 238, 
area seven and a half acres, and its 
vernacular name is paitan kudya babat, 
The first question that arises in connection 
with the defendants’ claim to be permanent 
tenants is whether s 83, Bombay Land 
Revenue Code, has any application in 
the case of lands, which like those in 
suit are watan lands. It has been held by the 
Privy Council in Madhavrao Waman v. 
Raghunath Venkatesh (1) that persons in 
the position of the present defendants, 
that is to say, persons who, and whose pre- 
decessors-in-title have claimed to be, and 
were, tenants of watan lands cannot acquire 
title toa permanent tenancy of the lands 
by adverse possession as against the watan- 
dars from whom they hold. The principle 
of the decision is that the alienaticn of 
watan lands is prohibited by law and a 
Permanent tenancy amounts to an aliena- 
tion. This principle, in my opinion, applies 
as much to the case where a permanent 
tenancy is claimed on the strength of s. 83 
as in the case where it is claimed on the 
strength of adverse possession. In each 
case ib is equally an alienation prohibited 
by the statute. 


In Vishnu Ramchandra v. Tukaram Gany 
(2) this Court relied on Madhavrao Waman 
v. Raghunath Venkatesh (1) as authority for 
the proposition that a person who is in 
possession of watan lands as a tenant of 
the watandar cannot acquire by -adverse 
Possession either a right to fixity of tenure 
or a right to fixity of rent. It is to be notic- 
ed that in that case the claim to permanent 
tenancy and fixity of rent was based upon 
s. 83, Bombay Land Revenue Oode. The 
learned Advocate, who appears for the 
appellant in this case, has relied on Govind 
v. Vithal (3) and Ramachandra v, Adiveppa 
(4). What was held in those cases was 
that s. 83 will apply in the case of watan 
lands if the tenancy has been shown to 
have commenced before watan lands were 
rendered inalienable by the operation of 
Regulation No. XVI of 1827. The finding of 
the trial Judge in the present case is that 
in the case of survey No. 267, the tenancy 
of the defendants’ ancestors commenced 


(1) 50 I A 255; 74 Ind. Oas. 362; A IR 1923 P0 
205; 47 B 798; 25 Bom. L: R 1005; (1923) MW N 
689; 33 M LT 389; 28 O W N 857; 20 L W 248; 47 
M L J 248 (P 0). 

(2) 49 B 526; 87 Ind. Cas. 779; AF R1925 Bom, 
375; 27 Bom, L R 449. 

(3) 33 Bom. LR 210; 131 Ind. Cas, 466; A I R 
1931 Bom. 191; Ind. Rul. (1931) Bom. 290. 

(4) 34 Bom. L R 1131; 140 Ind. Oas. 557; AIR 1933 
Bom, 577; Ind. Rul. (1933) Bom. 11, 
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between the years 1825 and 1834, and 
in the case of No. 262 that it commenced 
in the year 1854. The defendants there- 
fore may be entitled to rely upon s. 83 
in the case of the first survey number since 
it is just possible that the tenancy of that 
commenced before 1827. In the case 
of No. 262, however, if the finding of the 
trial Court is right, the tenancy commenced 
after these lands became inalienable and a 
permanent tenancy could not be acquired 
under s. 83. The point is not really very 
material because, in our opinion, the evi- 
dence justifies the finding of the trial 
Court as to the time at which the defend- 
ants’ tenancy commenced, and since the 
commencement of the tenancy has been 
ascertained with reasonable definiteness, 
s. 83, Bombay Land Revenue Code cannot 
in terms apply to assist the defendants. 
(After discussing evidence his Lordship 
proceeded further). This is the whole of 
the evidence bearing on this particular 
point and it supports the finding that 
No. 267 came into the possession of the 
defendants’ ancestors probably in the year 
1834 and certainly in the period between 1825 
and 1834, the land having been in 1825 in 
the possession of a person who had no con- 
nection with the defendants’ family. No. 262 
must be held to have come into the posses- 
sion of the defendants’ ancestors in the 
ear 1854. 
d That being so, the commencement of the 
tenancy. ‘has been traced either to a parti» 
cular year or to a reasonably short and 
definite period of time. There is evidence, 
which can be regarded as satisfactory, as 
tothe commencement of the tenancy, and 
that being so, 8. 83, Land Revenue Code, 
has no application. (See the cases collected 
in Dhondu v. Damodar (5) especially Chikko 
Bhagwant v. Shidnath (6) and Narayan v. 
Pandurang (7). Thenthere is the point 
about the notices. As I have mentioned, 
the plaintiffs are the co-widows of the last 
inamdar. The notices of eviction were sent by 
one of the co-widows, plaintiff No. 1. The 
learned trial Judge has held the notices to be 
sufficient, relying on Ebrahim Pir Mahomed 
v. Cursetji Sorabji De Vitre (8). Then there 
were two co-owners, one of whom was a 
Hindu, the other a Muhammadan. Jardine, J. 
therefore applied the English Law snd held 

(5) 37 Bom. L z 209; 156 Ind. Cas. 760; A I R 1935 
Be BB tn 6 Ind. Cas. 315; A IR 1922 Bom, 25; 
eens rR 831; 76 Ind. Cas. 71; AIR 1922 
Bom. 402; 47 B 4. 

(8) 11 B 644. 


KRISHNA BHIMA HUJARE v. LAKMIBAL (BOM) 


17616 


that the notice by one co owner was suffici- 
ent. Where, however, the principles of Hindu 
Law apply, as they doin the present 
case, the rule is as laid down in. Balaji 
Bhikaji Pinge v. Gopal (9) and other cases, 
viz. that a tenancy created by joint land- 
lords can only be put an end to by ali the 
lessors acting together. But as pointed out 
in Balaji Bhikaji Pinge v. Gopal (9) there 
is an exception when one of the joint 
landlords is acting as manager of the 
estate with the consent of the other or others, 
The plaintiff's clerk who has been. conversant 
with the affairs of the estate. since 1890 
has deposed that plaintiff. No.1 is manag- 
ing the property in accordance with the 
direction given in her husband’s will. The 
witness was not cross-examined on this 
Point. It seems therefore that this case 
comes within the exception and that the 
trial Court’s finding that the notices are 
Valid is correct. oad 
The question whether the plaintifis are 
entitled to enhance the rent and, if s0, to 
what extent would only arise if we had 
held that the defendants had been perma 
nent tenants, if indeed it can be said to 
arise at all on the pleadings. The learned 
Advocate for the appellant has cited Ragu- 
nath v. Lakshuman (10) Vyasacharya Mad- 
havacharya v. Vishnu Vithal (11! and 
Giriappa v. Govindrao (12) as authority for 
the proposition that in such cases enhance- 
ment should never be allowed beyond - 
three times the assessment. I donot think 
any such rule has been laid down. A fair 
rate of enhancement is to be allowed, 
assuming that the inamdar is entitled 
to enhance at all, and the rate is to be fixed 
in accordance with the custom of the locali- 
ty. Three times the assessment is a rule of 
thumb which it would seem is appropriate 
only in the case of those permanent tenan- 
cies where the land is held on payment of 
assessment only or on a rent only slightly 
in excess of it. Obviously this is not a 
case of that kind. The assessment of the 
two fields is Rs. 18 8 and 14-2, i. e. Re. 32-10: 
in all. But the defendants have: been pay-" 
ing Rs. 225 as rent without objection... Ef 
we had to determine whether the enhance- 
ment to Rs. 325 is reasonable, we might 
have required further evidence as to local 
conditions, As it is, the point does not 


(9) 3 B23. 

(10) 2 Bom. L R 93. 

(11) 44 B 566; 58 Ind. Oas. 289; A I R 1920 Bom, 
261; 22 Bom. LR 717, 

(12) 27 Bom, LR 1336; 91 Ind. Cas. 314; A I R 1936 
Bom, 52; 49 B 902, f 
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„arise. All that has to be determined now is 
the rateat which mesne profits should be 
awarded and that must be left to the 
inquiry which the trial Judge has ordered. 
The appeal is dismissed with costs. 

Sen, J.— I agree. 


8 Appeal dismissed. 





ALLAHABAD HIGH COURT 
Execution First Appeal No. 72 of 1936 
March 30, 1938 - 
__ BENNET anp Vgrma, JJ. 
Souti RAGHUBAR DAYAL— 
.JUDGMENT-DEsToR—APPELLANT 


versus 
Seth AMBA PRASAD—Decreg-Hutper 
AND OTHERS—J UDGMENT-DEBTORS — 
RESPONDENTS 
. U. P. Encumbered Estates Act (XXV of 1934), 
8. 1—Certain property mortgaged by A to B—G 
obtaining money decree against A and portion of 
mortgaged property sold in execution thereof to M— 
Mortgage decree and property sold to M, sold in execu- 
tron of such decree—Pending confirmation’A applying 
under s. 4- Order passed under s. 6—Application to 
Court by A for taking action under s. 1 — Application 
keld ought to be granted. 

The language used by the Legislature in s. 7, 
U.P. Encumbered Estates Act, is very wide, The 
section does not say that the proceedings have to be 
in respect of the property of the applicant but 
speaks of proceedings in respect of a debt with 
which his property is encumbered. 

A mortgaged certain property to B. C obtained 
Money decree against A and attached mortgaged 
property. ‘In suit by B on mortgage preliminary 
decree was passed. Some time later part of mort- 
gaged property was sold in execution of C's decree 
and purchased by M. The final mortgage decree 
Was passed and in execution the property purchased 
by M was sold and while the sale was awaiting 
confirmation, A filed an application before the Ool- 
lector under s. 4, U. P. Encumbered Estates Act, 
and the Collector passed an orderunder s. 6 of the 
Act. Thereupon A filed an application in the Uourt 
praying that action be taken under s. 7 of that 
Act, The Court dismissed that application ; 

Held, that, the application ought to have been 
allowed, | B abu Ram v. Manohar Lal (1), relied on. 

Ex. F. U. trom the decision of the Sub 
í ogee Bulardshanr, dated January 30, 

6. 

Messrs. G. S. Pathak and S K. Mukerji, 
for the Appellant, 

Messrs. Punna Lal and C. B. Agarwala, 
for the Respcndent, 

Verma, J,—his appeal arises out of 
proceedings under the U. P. Encumbered 
Estates Act. ‘lhe facts briefly are these; 
‘The appellant had executed a simple 
mortgage in favour of the respondent. 
Subsequently cne Lachami Narain obtained 
a money decree against the appellant and 
in execution of ihat decree attached the 
mortgaged property. ‘Thereafter the res- 


176—51 & 52 
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pondent brought a suit for sale on foot of 
his mortgage and impleaded the appellant 
as well as Lachhmi Narain as an attaching 
creditor, A preliminary decree was passed 
on July 8, 1929, Some time later, a sale 
of certain house property, which was 
partof the property mortgaged, took 
place in execution of Lachhmi Narain’s 
money decree and it was purchased by 
Musammat Shivanandi, who happens to be 
the appellant's daughter. The respondent 
subsequently applied for the preparation 
ofa final mortgage decree and made 
Musammat Shivanandi also a party to his 
application, and a final decree was passed 
on March 22, 1930. By the time the final 


- decree was passed, Musammat Shivanandi 


had died and Musammat Gopi had been 
brought on the record as the heir of 
Musammat Shivanandi. This mortgage 


decree was put into execution and tue 
house property. which had been purchased 
by Musammat Shivanandi was sold on 
September 18, 1935, and wuaile the salò 
was awaitiog confirnation, the appellant 
on January 7, 1936, filed an application 
before the Collector under s. 4, U. P. 
Encumbered Estates Act, and the Collector 
passed- an order under 8.6 of the Act on 
January 11, 1936. Thereupon the appellant 
filed ao application in the Court below on 
January 23, 1936, praying that action be 
taken under s. 7 of that Act, Tha Court 
below has dismissed that application by 
its order dated January 30, - 1936, 
and this appeal is directed against that 
order. 

The contention of the appellant is that 
the Collector having passed an order 
under s. 6, the Court was bound to take 
action under s. 7 of the Act, as the 
proceedings that were pending at the 
date of the said order were proceedings 
in respect of a debt with which his 
immovable property is encumbered, 
as required by s. 7 (1) (a) of that Act. 
The learned Counsel refers to the 
definition of “debt” as given in s. 2 (a) 
and to s.9(5) and contends that as the 
immovable property of the appellant is 
encumbered with this debt, the provisions 
ofs.7 1)(a) have to be followed even 
thougn some property which has been 
purchased by another person is also en: 
cumbered by that debt. Reliance has been 
placed on the case in Babu Ram v. Manohar 
Lal (1). That appears to have been a 


(1) (1937) A L J 886; 173 Ind. Oas. 157; A IR 1938 
All. 6; 1L R (1938) All, 22; 10 RA 466; 1938 R D 84; 


1938 A LR 98, 
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case of a simple money decree, but we 
consider that the reasoning on which that 
decision is based will apply to the case 
of a mortgage decree also. The language 
used by the Legislature ins.7 is very 
wide andit seems to us that in view 
ofthe language used, the Court below 
was bound to grant the appellant's 
application unders. 7. Mr. Panna Lalon 
behalf of the respondent has argued 
that as the prcceedings which were pend- 
ing in the Court below were not in respect 
of the property which belongs to the 
appellant the section was not applicable. 
The section, however, does not say that the 
proceedings have to be in respect of the 
property of the applicant but speaks of 
Proceedings in respect of a debt with 
which his property is encumbered. 
We see no justification for introducing iato 
the section „words which are not there. 
We may point out that the result of the 
appellant's application under s. 7 being 
grantd will be that apportionment of the 
liability of the house property parchased 
by Musammat Shivanandi will have to be 
made under the provisions of s. 9 (5) of 
the Act by the Special Judge if and when 
a proper application under s. 9 (5) is 
made. Thereafter the decree-holder will be 
entitled to proceed against the property 
purchased by Wusammat Shivnandi for the 
realisation of the amount declared to be 
realizable from that property. For the 
remainder of the debt, the proceedings 
laid down in the subsequent sections of the 
Act will have to be taken. For the 
reasons given above, we allow this appeal, 
set aside the order of the Oourt below and 
send the case back to that Court with the 
direction that itshall re-admit it to its 
original number and shall proceed accord- 

. ing to law. The parties shall bear their 
own costs of this appeal. 


8. Case remanded. 


eet 


MADRAS HIGH COURT 
Civil Appeal No. 509 of 1931 
September 3, 1937 
PANDRANG Row AND VENKATARAMANA Rao, JJ. 
RATHNASWAMI MOOPPANAR AND 
CTHERS—~ APPRLLANTS 


VETSUS 
R. O. NAGARAJA MOOPPANAR— 
E 2 RESPONDENT 
Transfer o roperty Act (IV of 1882 b 
amendment of 1929), 5. 107—~Lease aa ak Aan 
` existing lerm, tf can be created—Operation as assign- 
ment of reversion—Lessee, if can recover rent due 
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under prior lease—Assignment of rents and profits 
and lease of reversion—Distinction between, pointed 
out. 

There is nothing in the Transfer of Property 
Act, to preclude the lease of a reversion. Ifa docu- 
ment mentioned simply that a lease of the lands 
which were also the subject-matter of the prior lease 
is being granted, that would inlaw without any- 
thing more, operate as an assignment of the rever- 
sion and entitle the lessee under the latter lease to 
recover the rent due and payable under the former 
lease. There is always a distinction between an 
assignment of the rents and profits and a lease of 
a reversion, In the case of an assignment of rents 
and profits, all that the assignee will be entitled 
to is the right to realize the rents and profits by 
virtue of the assignment in his favour, but in the 
case of a reversion, it is not merely the right to 
recover the rents and profits that are transferred to 
him but also the rights which the lessor had on 
the date of the reversion, for example, his right to 
recover possession immediately on the expiry of the 
previous term and if before the expiry of the term 
by virtue of any forfeiture, the lessor had the right 
to re-enter, the right of such re-entry. 

C. A. against the decree of the Sub-J udge, 
Tanjore, dated October 5, 1931. 

Mr. T. R. Venkatarama Sastri for Mr. 
A. C. Sampath Iyengar and Mr. T. R. Srini- 
vasa Iyer, for the Appellants. 

Mr. K. Raja Iyer for Mr. B. C. Sesha- 


chala Iyer, for the Respondent. 
Venkataramana Rao, J.—This is an 
appeal from the decree of the Court of 
the Subordinate Judge of Tanjore award- 
ing a sum‘of Rs. 12,942-8-3 in favour of 
the plaintiff. The suit was to recover 
arrears of rent on the basis of a lease, 
Ex. B, dated December 25, 1920, exe- 
cuted by defendant No. 1 in favour of one 
Seethalakshmi Ammal, the then proprie- 
trix of Kapisthalam estate and defend- 
ants Nos. 2 and 3 are the undivided father 
and brother of defendant No. 1. The said 
lease was to run for ten Faslis commenc- 
ing from Fasli 1333 to Fasli 1342. The 
lands comprised in the lease were about 
59 acres 37 cents in the village of Sathya- 
mangalam. Subsequent to the execu- 
tion of this lease, on September 23, 1925, 
the said Seethalakshmi Ammal gave a 
lease Ex. A in favour of the plaintiff of 
the whole of the Sathyamangalam village 
including the lands which had been leased 
under the prior lease of 1920. The latter 
lease was for ten Faslis from Fasli 1335 
to Fasli 1344 and was to commence from 
Fasli 1335. The document was executed 
by the plaintiff in favour of Seetha- 
lakshmi Ammal Not only did it comprise 
the lands which were the subject matter 
of the lease of 1920, it also included lands 
comprised under three other leases whose 
terms were outstanding. This lease deed 
was altested by defendant No. 1 in whose 
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name the lease of 1920, Ex. B, had been 
executed. In and by the terms of the 
said document, Ex. A, the plaintiff was 
authorised to collect the lease paddy and 
cash rent due from all the lessees mention- 
ed in the said document including the 
lease of 1920 This suit has been insti- 
tuted for the recovery of arrears for Faslis 
1335 to 1339 payable under Ex. B. 

Two defences were urged by the defend- 
ants in answer to the plaintiff's claim. 
One was that the plaintiff had no right to 
sue for the recovery of the arrears of rent 
..in the absence of any assignment executed 
by Seethalakshmi Ammal in his favour 
and the lease deed in favour of-the plaint- 
iff does not operate as such an assign- 
ment. The second defence was that on 
the date‘of the execution of the lease in 
favour of the plaintiff, Seethalakshmi 
Ammal was not in a sound state of mind; 
therefore the lease must be deemed to be 
void and no rights accrued to the plaintiff 
thereunder. In regard to the first point, 
the contention of Mr. T. R. Venkatarama 
Sastriar is that once a lease has been exe- 
cuted for a term and it is outstanding, 
there can be no lease of the reversion, 
because such a lease would in law amount 
to a transfer of the rents and profits due 
and recoverable from the prior lessee and 
can only be done by an assignment 
executed by the lessor, 

It seems to us that this contention is 
;not „sound. Under s. 107, Transfer of 
Property Act (before the amendment) which 
governs this case, there can be a lease of 
immovable property by virtue of a register- 
ed document executed by the lessee in 
favour of the lessor: vide Ajam Sahib v. 
Meenatchi Devastanam (L). The subject- 
„matter of the lease must be immovable 
property and the immovable properiy may 
be actual land or may be a reversion upon 


an existing term. There is nothing in the 


Act to preclude the lease of a reversion. 
Under the English Law it is open to a land- 
lord to create concurrent leases, that is he 
can execute a lease to-day for a term and 
to-morrow he can execute another lease for 
another term to run from the date on 
which he executed the latter lease. Such 
a lease has always been held to be valid and 
in law would operate as an assignment upon 
the existing term: vide Palmer v. Thorpe 
(2) There is nothing to preclude the 
application of this principle to India and it 
has been adopted by the Indian High Courts 


(1) 35 M 95; 8 Ind. Oas. 668; 21M L J 202(F B). 
(2) (1653) 78 E R 410, mate 
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vide Manickam Pillai v. Ratnasami Nadar 
(3). Therefore the question is, “would 
Ex. A be a vald lease according to the 
Transfer of Property Act?” It is conceded 
that itis. If Ex. A had mentioned simply 
that a lease of the lands which were also 
the subject matter of the prior lease is 
being granted, that would in law without 
anything more operate as an assignment of 
the reversion and entitle the lessee under 
the latter lease to recover the rent due and 
payable under the former lease. 

On a construction of the plaint docu 
ment, the intention is clear that there 
should be a lease of the reversion; in fact 
all the rights and obligations which the 
lessor had at the dute of the lease were 
intended to be leased to plaintiff and the 
lease is not a bare assignment of the rents 
and profits in which case probably, as 
Mr. T. R. Venkatarama Sastriar contends, 
such an assigament would be an assiga- 
ment of an actionable claim within the 
meaning of s. 130, Transfer of Property 
Act, and therefore require a transfer in 
writing sigaed by the transferor. But the 
present document Ex. A isnot a bare assign- 
ment of the rents and profits and itis not 
logical or possible in this case to treat the 
right to rec.ver profits and rents apart from 
other rights and obligations waich the 
lessor had on the date of the lease. There 
is always a distinction between an assign- 
ment of the rents and proits and a lease 
ofa reversion. Inthe case of an assign- 
ment of rents and protits, all that the 
assignee will be entitled to is the right to 
realize the rents and profits by virtue of 
the assignment in his favour, but in the 
case of a reversion it is not merely the 
right to recover the rents and profits that 
are transferred to him but also the rights 
which the lessor had on the date of the 
reversion, for example, his right to re 
covar possession immediately on the expiry 
of the previous term and if before the 
expiry of tue term by virtue of any forfei- 
ture, the lessor had the right to re enter, 
the right of such re entry. 

We are, therefore, clearly of the opinion 
that Ex. A is a lease of the reversion upon 
the existing term under Ex. B in regard 
to the suit property and the plaintitf is 
therefore entitled to realise the rents and 
profits for the Fasli in question. In 
regard to the second point, the only evi- 
dence that has been relied on is an alleged 
admission of the plaintiff in his deposition 

(3) 33M LJ 684; 43 Ind. Oas, 210; AI R 1919 
Mad, 1186; 6 L W 689; (1817) M W N 837, 
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to the effect that he presented an applica- 
- tion in 1926 to the Court of Wards 
requesting them to take possession of the 
Kapisthalam estate on the ground that 
Seethalakshmi Ammal, the proprietris, 
was not in a sound state of mind and had 
been so for a period of two years before 
the date cf the application, but what he 
says in that deposition is that she was 
not in a sound state of mind now and then 
and not continuously. But in order to 
invalidate the suit document, it must be 
established that on the date of its execu- 
tion in September 1925, Seethalakshmi 
Ammal was notin a sound state of mind 
and there is no evidence whatever on this 
point. Mr. Venkatarama Sastriar requests 
us to admit the application which the 
present plaintiff preferred to the Court 
of Wards as additional evidence in this 
‘ease. The defendants had ample time 
to make that application to the lower Court 
and no explanation has been given for 
their delay in not doing so and we are 
not inclined to entertain this request at 
this stage. No other point was argued 
before us. Therefore on the evidence on 
record, the finding of the learned Subordi- 
- nate Judge that Seethalaksmi Ammal was 
in a sound state of mind on the date of 
the lease in favour of the plaintiff must be 
affirmed. In the result, the appeal fails 
and is dismissed with costs. . 
ND. Appeal dismissed. 


—_—_—— 


ALLAHABAD HIGH GOURT 
First Civil Appeal No. 165 of 1936 
BENNET AND VERMA, JJ. 
March 24, 1938 
DATTA MAL AND OTSERS—DEFENDANTS— 
APPELLANTS 
versus 

Lala AMAR NATH—Ptatntirr AND OTHERS 

— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 11—One arbitrator refusing to act—Order of 
reference, if can be made under para. 17—Fouer to 
appoint ‘substitute, 

A Court can make an order of reference to 
arbitration under para. 17, Sch. 11, Civil Procedure 
Code, where one of the arbitrators refuses toact and it 
has power under jara. 17 (4) to appoint a substitute, 
if neceesary, Fazal Ilahi v, Prag Narain (3) and 
Bhaguan Das v, Gurdayal (4), folloned, M. Narayan- 
appa v. M, Ramachandrappa (b), dissented from, 
Muhammad Abid v. Muhammad Asghar (1) and 
Ahmad Nur Khanv. Abdur Rahman Khan (2), dis- 
tinguished. 

F. C. A. iiom an order of the Sub: Judge, 
Dehra Dun, dated July 24, 1936. 
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Mr. G, S. Pathak, for the Appellants. 

Messrs. S. K. Dar and M. D. Chaturvedi, 
for the Respondents. 

Bennet, J.—This is a first appeal by five 
defendants against an order of the learned 
Civil Judge of Dehra Dun under Sch. II, 
para. 17, Oivil Procedure Code, making an 
order of reference to two arbitrators ap- 
pointed in accordance with an agreement. 
The agreement in question is dated Sep- 
tember 5, 1933, and was drawn up at 
Mussoorie. .The family pedigree in the 
judgment of the Court below shows that 
there were ten parties to the agreement, 
defendants Nos. 1 to 10 and also the single 
plaintiff Amar Nath. Defendants Nos. 6 
to 10 were persons who had separated 
40 years ago andthey were not concerned 
with the agreement which was one for 
reference to arbitration of the question of 
partition of the property situated in 
Kitabghar, Mussoorie, and Mauza Habri, 
Tashil Kaithal, District Karnal, in the 
Punjab. Although the ten names of defen- 
danta are set out in the beginning cf the 
agreement, actually the document was signed 
by six of them including defendants 


Nos. 1, 2 and 4 but excluding defen- 
dant No. 3 Gur Prasad, and defendant 
No. 5, Madho Ram. The main point which 


was in issue before the Court below was 
Issue No. 1: “Did Datta Mal sign this 
agreement as karta of the branch that 
includes Gur Prasad, Joti Prasad and Madho 
Ram and Hansraj?” The Court below has 
found this issue in the affirmative. Learned 
Counsel has argue against this finding. It 
is a fact that Datta Mal defendant No. 1 
is the manager of the family comprising 
these persons which is joint and that in 
1916 Datta Mal mortgaged joint family pro- 
perty on behalf cf all these defendants and 
that these defendants, Nos. 1 to 5, are 


. joint in mess and that the mill business in 


which the witness for defence, Harnam Das 
is a partner with Datta Mal is a business 
in which Datta Mal represents the joint 
family. All these points were admitted by 
Harnam Das. Datta Mal also manages the 
Mussoorie property and the defendants who 
did not sign are said to have been absent 
at the time at Habri in the Punjab whereas 
the agreement was signed in Mussoorie, 
which is ata very considerable distance 
frcm Habri. Learned Ccunsel points out 
that in signing the document Datta Mal 
did not state that he signed as manager 
of the joint family. That is a mere omis- 
sion which we consider to be of little 
importance. The mere fact thal two other 


t 
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members of the joint family did not sign 
the document does not, in our opinion, in- 
validate: the agreement that Datta Mal 
signed on behalf of the joint family. We, 
therefore, consider that the Court below was 
correct in its finding and that the agree- 
ment was validly signed on behalf of all 
the members of the joint family. 

Issue No. 2 was whether the parties 
abandoned the agreement by their sub- 
sequent actions? Ib is an admitted fact 
that there was no agreement to cancel the 
agreement of Sentember 5, 1933. Mere 
notices between the parties do not appear 
to have any bearing on the point. We 
consider that this issue is also correctly 
found in favour of the plaintiff. Issue No. 3 
does not arise on these findings. In first 
appeal when the appeal was admitted, with 
the leave of the Court, the seventh ground 
was added and in this there is a reference 
to the alleged fact that one of the arbi- 
trators has refused to act. A great deal 
of argument has been based on this point 
and the learned Counsel relies on the plaint 
which states in para. 8 that the arbi- 
trators and defendants Nos. 1 to 5 have 
been prolonging the matter and in the 
month of November 1935, they flatly refused 
to do anything. On this point the Court 
below stated : 

“No doubt practically nothing has been done so 
far probably because Harnam Das has refused to 
act unless all the signatures are obtained.’ 

We do not think that it is all defini- 
tely established that Harnam Das refused 
to act andin any case in View of the find- 
ing of the Court below that defendant 
No. 1 signed on behalf of the other mem- 
bers of the joint family it is probable 
that he would not refuse further. Now 
learned Counsel has referred to a number 
of rulings. Taking at first the Allahabad 
rulings, reference was made to Muhammad 
Abid v. Muhammad Asghar (1). This was 
in regard to the question of an agreement 
for arbitration where there was no provi- 
sion for the appointment of an umpire, and 
this Court held under the Oivil Procedure 
Code of 1682 that the Court had no power 
to appoint an umpire. That is apparently 
still the case under Sch. II as para. 19 
stales that the foregoing provisions so far 
as they are consistent with any agreement 
filed under para. 17 shall be applicable. 
Paragraph 4 states that in a reference by 
the Court provision shall be made for the 
appointment of an umpire. There was no 
provision for the appointment of an umpire 


Q) 8A 64: A W N 1886, 2, 
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in the agreement in the ruling in question 
and, therefore, it was held and would still 
be held that the Court had no power to 
appoint an umpire. Now in the first place 
no such question arises here as the Court 
below has not appointed another arbitrator. 
In the second place a provision does exist 
in para. 17 (4) itself for the eventual 
appointment of an arbitrator should it 
become necessary. The ruling, therefore, 
has ro bearing. The next ruling to which 
reference was made was Ahmad Nur Khan 
v. Abdur Rahman Khan (2). This was a 
case where it is stated on p. 192*: 

“In other words the intention of the appellant is 
that the Court should order the arbitration proceed- 
ings to go on as before and should direct the arbi- 
trator to carry out the settlement of this dispute.” 

On p. 193* it was mentioned that the 
arbitrator expressed his willingness to 
resume his functions as arbitrator provided 
the Court would give him an order to that 
effect. 

“In the first place this offer, if it could be treated 
as an offer, was only qualified. In the next place 
we do not think that the Court had any jurisdic- 
tion to give the arbitrator any direction to carry 
on the proceedings.... We hold that it would be 
quite impossible for the plaintiff to have an order 
such as he sought in the Court below.” 

Now one of tke learned Judges in this 
ruling was Ryves, J. and in a subsequent 
ruling Fazal Ilahi v. Prag Narain (3) in 
which he was a member of the Berch, it 
was mentioned on p. 525f that that ruling 
had nothing to do with the question raised 
in the case before the Bench which was 
similar to the present case. That means 
apparently that the former ruling was con- 
cerned with the point that the plaintiff 
desired an order that the arbitrator should 
act and that such an order could not be 
given. Now in the present case no such 
order has been given by the Courtto an 
arbitrator who refused to act. There was 
merely the usual reference to an arbitra- 
tion under para. 17. Sch. JI. In the case 
reported in Fazal Ilahi v. Prag Narain 
(3) it is mentioned that the arbitration had 
been begun butit fell through owing to 
one of the arbitrators declining to act 
and that an application was made to the 
Court below for an order under para. 5, 
Sch. II to appoint an arbitrator in place 
of the arbitrator who had retired, and the 
Judge held that he had no such power. 
This Court laid down that if it were neces- 

(2) 42 A191; 54 Ind. Cas. 366; AIR 1919 All. 48; 
1A LJ 76. i 

(3) 44 A523; 67 Ind. Oas. 739; A I R 1922 All. 133; 
20 A L J 327. 

*Pages of 42 A.—[Hd.]| 
{Page of 44 A—[Hd.] 
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sary, the words in para. 17 (4) would give 
such power and that a reference to arbilra- 
tion should he made. Reference was also 
made toa ruling of this Court in Bhagwan 
Das v. Gurdayal- (4). The law has been 
very fully laid down in that ruling and 
we agree with the observations which are 
eyntained in that ruling at pp. 825 and 
826*. As the rulings of this Court take 
this view of the matter we do not think 
that we should go the otber High Courts 
which have formed a different opinion. 
Reference was made to the view of the 
Madras High Court in M. Narayanappa 
v. M. Ramachandrapga (5) at pp. 473 to 4791, 
in which an arbitrator had died before 
on application was made under para. 17 
fcr a reference. The Court took what in 
our opinion with due respect is a very nar- 
row view of paras. 17 and 19, and by giving 
an extremely literal interpretation to these 
paragraphs it held that a reference would 
not lie. We consider that we should follow 
the Allahabad rulings and give the more 
natural interpretation to these provisions 
for an agreement to arbitrate resulting in 
a reference to arbitratcrs. For tkese rea- 
sons, we dismiss this first appeal from order 
with costs. 

8. Apreal dismissed. 


a 19 A L J 823; 64 Ind. Cas. 459; A IR 1921 Al 


(5) 54 M 469; 129 Ind. Cas, 638; A I R1931 Mad. 
28; 60M LJ 676; 32L W 905; :1930) M W N 1028; 
Ind, Rul. (1931) Mad. 302. 

*Page of 19 A. L. J.—| Ed 
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PESHAWAR JUDICIAL 
COMMISSIONER'S COURT 
Criminal Appeal No. 8 of 1938 
February 9, 1938 
ALmonND, J. O. AND Miz Anman, J. 
ADVOCATE-GENERAL, N.-W. F. P.— 
APPELLANT 
versus 
MIRAJAN SHAH MIR AZAM — 
f RESPONDENT 

Penal Code (Act XLV of 1860), s. 403—Lambar- 
dar not depositing land revenue collected by him— 
Whether offence under s 409—Lambardar, if in a 
position of trustee—Punjab Land Revenue Act 
(XVII of 1887), s. 28—Rules by Financial Commis- 
sioner, r. 20, sub-cl. (1)—‘Same” in “ pay the 
same” refers toall land revenue. 

The failure of a lambardar to deposit land revenue 
collected by him does not constitute an offence under 
s. 409, a lambardar is bound to pay on due date all 
the land revenue recoverable from an estate jrres- 
pective of the fact whether he realizes it from the 
tax-payers or not. The lambardar does not, there- 
fore, stand in the position of a trustee but thatofa 
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quasi-lessee. The dispute between the Government and 
the lambardar over the question of recovery of land 
revenue is consequently one of a civil nature, Said 
Ahmad v. Emperor (|, affirmed. 

The word “same™ in the expression “ pay the 
same" in sub-cl. (1) ofr. 20 of the Rules framed 
by the Financial Commissioner under s, 28, Punjab 
Land Revenue Act, refers to all the land revenue 
and not merely to the land revenue which has been 
collected by the lambardar. A 

Cr. A. against an order «f the 
een Judge, Derajat, dated October 22, 
1937, j 

Sardar Raja Singh, Advocate-General, 
for the Appellant. 

Mir Ahmad, J.—Mirajan Shab, Sherin 
Khan and Sarfraz Khan were convicted 
by a Magistrate, First Olass, Bannu, under 
s. 403, Indian Penal Code, and sentenced 
as under: Mirajan Shah a fine of Rs. 55 
orin default, 4 months" rigorous imprison- 
ment, Sherin Khan one year's rigorous im- 
priscoment, Sarfraz Khan a fine of Rs. 1000r 
in default, 6 months’ rigorous imprisonment; 
Mirajan Sheh was charged with having 
failed to deposit the land revenue which 
he h.d reccvered as a lambardar from 
the tax payers. It was said thathe had 
recovered Rs. 220-66 and had paid into 
the treasury asum of Rs. 121, retaining 
Rs. 99-6-6. The accused pleaded that he 
had realized Re. 130-149 and had 
depcsited Rs, 121 and thatonly a sum 
of Rs. 9-14-9 was with him. For the 
balance he said that the morey was still 
due from the tax-payers. Sherin Khan 
admitted that he had recovered Rs. 301-15 9 
and had deposited Rs. 200 meaning that 
he had with him a balance of Rs. 101-15-9. 
Jurabaz Khan Girdawar, however, alleged 
that the accused had failed to deposit 
Rs. 108-159. Sarfraz Khan admitted 
that he had realized Rs. 140 frcm 
the asamiz but owing toillness he could 
not produce the amount in time. He 
produced the amount during the trial. 

The three convicts appealed to the 
Sessions Court at Derajat. The learned 
Sessions Judge acquitted them all on the 
ground that no offence had been brought 
home tothem. He relied on a ruling of 
this Court reported in Said Ahmad v, 
Emperor (l) Kazi Mir Ahmad, J. had 
ruled in that case that the failure of a 
lambardar to deposit land revenue collected 
by him did not conslitute an offence 
under s. 409, Indian Penal Code. The 
Provincial Government has presented 
three appeals in this Court against the 
acquittal of Mirajan Shah, Sherin Khan 

(1) A I R 1937 Pesh. 35; 168 Ind. Uas. 369; 38 Or. L 
J 530; 9R Posh. 120. . 
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and Sarfraz Khan. Asa common question 
of law is involved in all three cases, we 
propose to dispose of them by one judg- 
ment. The learned Advccate General 
questioned the correctness of the view 
taken by Kazi Mir Ahmad, J. in the ruling 
quoted above and asked the Bench to 
re-consider the conclusions arrived at by 
him. The ratio decidendi of that ruling 
is as follows : (a) That a lambardar is 
bound to pay on due date all the land 
revenue recoverable from an estate 
irrespective of the fact whether he 
realizes it from the tax-payers or not. 
(b) That the lambardar does not therefore 
stand in the posilion ofa trustee but that 
of a quasi-lessee, and (c) that the dispute 
between the Government and the lambar- 
dar over the question of recovery of 
land revenue was consequently one of a 
civil nature. 


The learned Advocate-General contended 
that the lambardar wasnet bound to pay 
the land revenue due from the tax-payers, 
that he was only responsible for paying 
the amount recovered by him, and that 
therefore, he was in the positionof a 
trustee. He urged that the lambardars 
who had retained the land revenue realiz- 
ed bythem were, therefore, guilty under 
s. 409, Penal Code. He did not seriously 
press the suggestion that they were guilty 
under s. 403, Penal Code, which section 
obviously doces not apply to the cases before 
us. The decisicn of the question, therefore, 
turns mainly on the interpretation of sub: 
cl. (1) of r. 20 of the Rules made by the 
Financial. Commissioner under e. 28, Land 
Revenue Act, regulating the appointment 
of headmen and prescribing their duties. 
It runs thus : 

“Shall collect by due date all land revenue 
and all sums recoverable as land revenue from the 
estate, or sub-division of an estate in which he 
holds office, and pay the same personally or by 
revenue money-order or by remittance of currency 
notes through the post at the place and time 
appointed in that behalf to the Revenue Officer or 
assignee empowered by Government to receive it.” 

The question is whether the word “same” 
in the expression “pay the same” refers to 
all theland revenue orthe land revenue 
which has been collecied by the lembardar. 
After giving the matter our careful 
consideration, we have come tothe con- 
clusion that it means all the Jand revenue. 
In the first place we would like to point 
out the importance of the words “due date”. 
They connote the fixing of a date for the 
collection of all the land revenue and 
it follows that the whole of the land 
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revenue becomes payable on that date 
by the lambardar. The fixing of a date 
would become meaningless if the lambar- 
dar were at his own sweet will to 
collect a portion oftheland revenue and 
leave the rest to be done by the revenue 
authorities themselves, Reduced to ab- 
surdity it will mean thatif a lambardar 
hasto recover Rs. 2,000 he may realize 
Rs, 100 and deposit it on the due date 
and tell the revenue authorities that they 
should recover the balance of Rs. 1,900 
themselves. This view, if adopted, will 
paralyse the whole machinery set up for 
realizing the revenue. 

Then there are other indications to show 
that this interpretation of the rule is cor- 
rect. Section 97, Land Revenue Act is 
worded as follows : 

“When a village officer required by rules under 
8.28 to collect any land revenue or sum recover- 
able as an arrear of land revenue satisfies a 
Revenue Officer thatthe revenue orsum has fallen 
due andhasnot been paid to him, the Revenue 
Officer may, subject to any rules which the 
Financial Commissioner may make in this behalf, 
recover itas if it were an arrear of land revenue, 


It may be noted that the expression 
‘village officer’ includes a lambardar. Rules 
61-66 have been framed by the Financial 
Commissioner unders. 97, Land Revenue 
Act. Rule 64 lays down the necessary 
information which the lambardar should 
give in his petition tothe Revenue Officer 
under s. 97, Land Revenue Act. Olause 
ti) ofr. 65 is to the following effect : 

“If the application isin due form and the arrear 
of which recovery is desired has not been due 
for more than six months, the Revenue Officer shall 
fix a date for the hearing of the case NG 
and cl. (ii) directs that : 

“Ifthe arrear has been due for more than six 
months, the application shall be rejected unless 
the applicant satisfies the Revenue, Officer that 
the delay in realizing the arrear isnot due to his 
neglect." 

Now what wasthe necessity of devising 
this procedure if the lambardar were not 
bound to pay all the land revenue recover- 
able from his estate without any considera- 
tion whether he had realized it himself 
or not ? In our opinion this portion of the 
revenue law would be absolutely useless 
if the Izmbardar had to pay only those 
sums which were actually received by 
him. Otherwise whatis the meaning of 
the lambardar being bound to come within 
six months for assistance, and what is the 
sense in directing the revenue authorities 
to refuse to help him altogether if he did 
not doso, Again the revenue authorities 
are not without any remedy in the matter. 
Once a lambardar is held to be responsible 
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to pay by due date the whcle of the land 
revenue, he becomes a defaulter if he 
does not pay it onthe duedate. Section 
3 (8), Land Revenue Act defines a “default- 
er” ss follows — . 

‘Defaulter means a person liable for an arrear 
of land revenue, and includes a person who is 
respousible as surety for the payment of the arrear.” 

Secticn 3 (7), Land Revenue Act defines 
“arrear of Jand revenue” as fcllows : 


“Arrear cE land revenue means land revenue which . 


remains unpaid after the date on which it becomes 
payable " 


Secticn 67 cf the Land Revenue Act 
authorizes ihe revenue authorities to 
realize arrear of land revenue from 


defaulters (a) by arrest und detention 
of the person, tb) by distress and sale of 
movable property and uncut or ungatbered 
crops, ard (e) by preceeding against other 
immovable property of the defaulter. We 
have to remember jn this connection that 
before a lambardar is appointed, it is seen 
that he has enough landed property to pay 
the land: revenue. Rule 15 of the Rules 
framed under s. 28, Land Revenue Act, 
makes the “extent of ihe property in the 
estate possessed by the candidate” as one 
of the considerations to Fe kept in mind 
when appointing a lambardor. Lastly 
itis significant that the learned Advccate- 
General bas n:t been able to cite a single 
authcrilyof any of the High Courts in 
Indiain seuppcrt of the proposition put 
forward by him. The result of tke 
discussicn given abuve is that we confirm 
the view taken by Kazi Mir Ahmad, J. in 
Said Ahmad v. Emperor (1). The learned 
lower Appellate Court was, therefore, right 
in acquitting the accused and affirming its 
judgment we dismiss the appeals of the 
Government. í ; 

D. 8 Order accordingly 


en, 


ALLAHABAD HIGH COURT 
. Mircellaneous Cases Nos. 541 and 542 
of 1936 . 
Febrvary 14, 1938 
CoLLISTER AND Bagpat, JJ. 
In ve Mesers. GANESHI LAL & Song, 
JEWELLERS, AGRA~ Asszeszes 
Income Tax Act (XI of 1922), ss. 13, 66 (3)—Income- 
tax Officer rejecting assezsee’s returns and his ralua- 
tion in stock books—Flat rate of 30 per cent. of sale 
proceeds applied in respect of jewellery and 60 per 
cent. in respect of pearl necklace — Assessment for 
previous year at same rate not objected to—Income-taz 
Officer held had discretion to reject books and deter- 
mine-amount of flat rate and no question of law 
therefore arose—Mere fact that high rate of profits 
had been applied held did not worrant High Court in 
directing Commissioner to state ihe case. h 
Vader g. 13, Income Tax Act, the Inceme-taz 
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Officer hag discretion to accept or reject the assessee's 
books. 

The returns submitted by the assessees who were 
jewellers for the years in dispute showed a loss, but 
they were not accepted by the Income-tax _ Officer. 
He did not accept the stock books valuation and 
rejected them. Thereupon, the Income-tax Officer 
assessed profit at theflat rate of 30 per cent of the 
sale proceeds. He had also assessed the assessees at 
the same rate for the previous year and the assessees 
did not object to it. In respect ofa valuable pearl 
necklace, the Income-tax Officer based his discretion 
onhis experience and applied the flat rate of 60 per 
cent, of its sale proceeds: Bes 

Held, that the Income-tax Department was entitled 
in its discretion to reject the books and the principle- , 
of a flat rate thereby became applicable and the 
amount of such rate was entirely in the discretion 
of the Income-tax Authorities. There was nothing 
unreasonable or arbitrary in applying the rate of 30 
per cent. upon sale proceeds, especially when no objec- 
tion to the application of such rate for the previous 
year was made and no question of law therefore 
arose out of the decision of the Income-tax Officer. 
The mere fact that a high rate of profits had been 
applied would not by itself warrant the High Court 
in directing the Commissioner to statea case. 
Feroze Shah v. Commissioner of Income-taz, Punjab 
and N.-W. F. Province (1) and Feroze Shah v. Com- 
missioner of Income-taz, Punjab and N.-W. F. Pro- 
vince (2), relied on. 

Mr G S Pathak for Mr. Din Dayal, for 
the Assessees. i 

Collister, J—These are two appilca- 
tions under a, 66 (3), Income Tax Act 
requesting this Court to direct tLe Com- 
missioner of Income-tax to state a case for 
the decision of this Court. The assessees 
are a firm at Agra knowa as Ganeshi Lal 
and Scns. They are dealers 1n jewellery, 
embroidery, curios and objets aart of 
various kinds. One of these applications 
relates to the year 1933 1934 and Ag 
other relates to the year 1934-1935. They 
can be dispcsed of together, as was oe 
by the Assistant Commissioner and by the 
Commissioner. The questions upon which 
we are ssked to direct the Commissioner 
to state a case are as follows : l 

“(a) Whether in view of the facts of the case the 
stock valuations should not have been accepted 
and whether the books could be legally rejecte 
and an estimated profit could be rightly made on 
percentage basis under s. 13 of the Act. 

(b) Whether that flat rate of 30 per cent. bho 
rightly taken by the learned Ancome-tax Officer for 
estimating net profit (less interest on borrowed 
capital) when the evidence before him in the 
shape of the books -showed an average gross profit 
of 15 per cent?” i S 

In connection with Case No. 541 of 1936 
we ate also asked to have the question 
referred as to whether the rate of 60 per 
cent. which has been applied for the pur- 
pose of estimating the net profits of ? 
particular article of jewellery was justified. 
The facta are simple enough and are not 
in dispute. The gross sale proceeds for 
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1933-1934 were Rs, 1,66,187 which includ- 
ed Rs. 70,000 on account of a pearl 
necklace. For 1934-1935 the gross sale 
proceeds amounted tn Rs, 2,41,781 which 
included Rs. 78,696 on account of a com- 
modity purchased in partnership with 
another party. It may be mentioned that 
in March 1931 the assessees for the first 
time valued their stock and prepared a 
stock book, according to which the total 
value of the steck in-trade was approxi- 
mately Rs. 14,00,000. The returns sub- 
mitted by the assessees for the years in 
dispute showed a loss, but they were not 
accepted by the Income-tax Officer. He 
did not accept the stock valuation and 
he had also refused to accept it for the 
previous year, i, e. 1932-1933. Before 
Tejecting it in respect to 1932-1933, he 
selected 62 articles, 21 being from the 
‘jewellery departmert. and 41 from the 
cloth and embroidery department and he 


asked the assessees to prove their costs. The - 


assessees were only able to prove the costs 
of 14 out of the 41 items from the cloth 
and embroidery department; and as regards 
the items from the jewellery department, 
the assessees filed a statement in respect to 
9 of those items only, but were unable to 
establish the correctness of that statement. 
Thereupon, the Income tax Officer assess°d 
profit at the rate of 20 per cent. of the sale 
proceeds; and he adopted the same princi- 
ple in respect to the years 1933 1934 and 
1934-1955, except as regards one article 
relating ta the year 1933-1934. This “was 
a pearl necklace consisting of 109 pearls 
which had been cold to an American for 
Rs. 70,000. According to the stock-book, 
the value of this article was Rs. 45,000, 
but the Income-tax Officer did not accept 
this valuation and assessed the profits from 
it at 60 per cent. ofits sale proceeds. He 
accepted the profits disclosed by the asses- 
sees in respect to the commodity which 
had been purchased ‘in partnership with 
nee party in respect to the year 1934- 
1935. 

For the year 1933 1934, the Income-tax 
Officer assessed the business income at 
Rs. 12,926 and inccme from property at 
Rs. 3,828. For the year 1934-1935 he 
assessed the business income at Rs. 31,311 
and income from property at Rs. 4,563. 
These figures were arrived at after making 
allowance on account of the interest on 
borrowed capital. Deductions were then 
made from these amounts on account of 
insurance premia. The assessees appealed 
to the Assistant Commissioner of Income- 
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tax but the appeal was dismissed. An 
application was then made to the Commis- 
sioner of Income-tax under s. 66 (2) of the 
Act requiring him to refer certain ques- 
tions for the decision of this Court, but 
that application was disallowed by the 
Commissioner who was of opinion that no 
question of law arose from tbe order or 
decision of the Assistant Commissioner. 
Learned Oounsel for the assessees contends 
that questions of law do arise and he asks 
us to direct the Commissioner to state a 
case accordingly. He says that when the 
stock-book of the assessees was prepared. 
the value of articles recently purchased 
was entered therein according to the 
invoices: but as regards old familv, heir- 
looms and articles of little intrinsic but 
high artistic or sentimental value, the 
assessees had to appraise them according 


, to the market prices as recognized and 


accepted among wholesale dealers. He 
pleads that it was open to the assessees to 
put a valuation upon those articles to the 
best of their judgment and that the autho- 
rities are not entitled to object to such 
valuation so long as the total valuation 
does not exceed Rs. 14,00,000 which is 
said to be the total value of the stock in» 
trade and in respect of which there is 
apparently no dispute. He argues that the 
assessees are at liberty to distribute this 
Rs 14,00,000 among the various articles 
as they please and that there can be no 
objection on behalf of the Income-tax 
Authorities in respect to the valuation thug 
allocated to any particular item so long as 
the whole does not exceed Rs. 14,00,000. 

What we have to consider is whether 
this contention gives rise to any question 
oflaw. In Feroze Shah v. Commissioner of 
Income-tax, Punjab &N. W. F'. Province (1) 
a flat rate of profit of 324 per cent. had 
been applied. A similar rate had been 
applied in the two previous years without 
objection and it does not appear that the 
accounts for the year then in question 
were maintained on a different system. 
A Bench of the Lahore High Court obe 
served: 

“Assuming however for the moment that no 
regular method of accounting was employed, it 
has not been shown in what particular manner 
the Income-tax Officer acting under the proviso 
Go s. 13) has failed in his computation of the 
profits. The matter is entirely within the discre. 
tion of the Income-tax Officer and unless it can be 
shown that such discretion had been illegally or 
arbitrarily exercised, no point of law can possibly 
arise.” 

(1) 41 TO 315; 125 Ind. Cas. 191: A IR 1930 Lah. 
197; Ind. Rul. (1930) Lah. 591, 
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In Feroze Shah v. Commissioner of Income- 
tax, Punjab & N. W. F. Province (2) a flat 
rate cf 324 percent. cn sales was applied 
since the rate of profit could not be deduc- 
ed from the books. A similar rate had 
been applied in the two previous years 
and no objection had been made. At p. 334* 
their Lordships of the Privy Council 
observe ; 

With regard to the flat rate of 32} per cent. 
their Lordships are in agreement with the judg- 
ment of the High Court on that head. The princi- 


ple of assessment at a flat rate not being contested, 
its amount must be for the Income-tax Officer to 


determine,” 

Unders. 13 of the Act, the Income-tax 
Officer had discretion to accept or reject 
the assessees’ books, and he rejected them. 
There is nothing apparently unreasonable 
or arbitrary in applying the rate of 30 per 
cent. upon sale proceeds, especially when 
no objection to the application of such 
rate for the year 1932-1933 was made. If 
we think, as we do, that tbe Income-tax 
Department was entitled in its discretion to 
reject the books and if the principle of a flat 
rate thereby became applicable, the amount 
of such rate was entirely in the discretion 
of the Income-tax Authorities, as held by 
their Lordships of the Privy Council in 
the case abcve referred to. There remains 
the question of the pearl necklace. Piima 
facie the rate of 60 per cent. appears to be 
high; but, in the absence of anything to 
suggest the contrary, we must assume that 
the Income tax Authorities used their dis- 
cretion reascnably and not arbitrarily and 
that their appraisement of the value of 
the article was based on their experience 
in such matters. In Sundaram's Law of 
TIncome-tax, Edn. 4, at p. 476, the learned 
author says : 

“The basis of flat rates is obviously the previous 
practice and experience of the Department in 
regard to similar trades." 


The Income-tax Officer in the present 
case did not believe the assessees’ assertion 
that they were unable to say what the 
pearls had cost them. He also observes: 

“As far as pearls are concerned, the value of a 
necklace is determined by the matching of the 
pearls contained in it. Well-matched pearls of 
comparatively low cost may make up a necklace 
of much greater value than ill matched pearls of 
greater value would do. The margin of profit is 
thus very great, and I think it may be any where 
between 20 per cent. and 80 per cent For the 
matter of that it may be even more. In any case, 


(2) 60 I A 325; 144 Ind. Oas. €86; A I R 1933 P O 
198; 14 Lah 682: 100 W N 797; 6R PO 1: (1933; M 
W N 889; :1933) A L J 1258; 65 ML J 325; 34 Bom. L 
R 1090 (P ©.) 
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as I mentioned above, the dealer has to know - 
what it actually cost him to make a necklace in 
order to enable him to fix a price for it.” 

The Assistant Commissioner in the course 
of his order says: 

“The Income-tax Officer was, therefore, quite 
justified in having applied a rate, and the rate of 
60 per sent. applied to the sale of this precious 
piece of jewellery dces not appear to be at all 
excessive. It is to be noted that rates of profit are 
generally high in the case of articles of luxury, 
and they are very much higher in the cage of 
jewellery, and particularly of a piece of jewellery 
of this nature." NG 

The Assistant Commissioner might have 
added that the rate of profits is often 
exceptionally high where the vendee isa 
rich American. In any case the mere fact 
that a high rate of profits has been applied 
will not by itself warrant this Court in 
directing the Commissioner to state a case. 
Moreover, it is to be observed that in their 
application to the Commissioner under 


s. 66 (2) there was no request to him to 


refer to this Court any question as regards 
the rate of 60 per cent. which had been 
applied in respect to this pearl necklace; 
the application was concerned exclusively 
with the flat rate of 30 per cent. which 
had been applied in resvect to other articles. 
For the reasons given above we are 
of opinion that no question of law arises 
out of the order or decision of the Assistant 
Commissioner and wa accordingly dismiss 
these two applications with costs Counsel 
fr the Department is entitled to Rs. 75 
as his fee in each cass. He chould file his 
certificate within six weeks. 


8. Application dismissed. 


LAHORE HIGH COURT 
Full Bench 
Criminal Revision No. 781 of 1937 

April 19, 1928 

Youne, C. J., TEK CHAND AND 
MONROE, Jd. 

MOHAMMAD YAR— Acoussp 
— PETITIONER 

Versus 
EMPEROR— Opposite Party 
Penal Code ‘Act XLV of 1860), s. 441—~—Accused 


- one night passing through courtyard of one house to 


commit adultery in another—Trespass in respect of 
former house—Case comes under first alternative. 
Where an accused in order to commit anadultery 
in a certain house, one night passes stealthily 
through the courtyard of the adjoining house, he 
is not guilty of trespass in respect of the latter 
house under second alternative of s.441, Penal Code, 
it cannot be held that the accused had any inten- 
tion to insult or to annoy the persons living in that 
house. Even ifhe can be supposed to have known 
that if discovered, his presence might cause an- 


x 
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noyance toany person living there, this would not 
make him guilty of committing criminal trespass in 
that house. 

The act, however, clearly falls within the first part 
of s. 441 and the accused is guilty of trespass under the 
first alternative of the section, which as worded, means 
that if a person entera upon property with intent 
to commit an offence on that property, or on any 
other property, or with respect to a person who is, 
or is not, in possession of the property entered 
upon, he is guilty under it. 

Cr. R. from an order of the Sessions 
Judge, Multan, dated May 8, 1937. 

Mr. J. G. Sethi, for the Petitioner. 

Mr. Mohammad Monir, Assistant Advo- 
cate General, forthe Crown. ` 

Tek Chand, J.— The petitioner Muham- 
‘mad Yar was convicted under s. 456, 
Indian Penel Code, and sentenced to suffer 
imprisonment tillthe rising of the Oourt 
and pay a fine of Rs. 100. His appeal 
having been rejected by the Sessions Judge, 
he applied for revision to tbis Court. His 
petition was heard in the first instance 
by Jai Lal, J. sitting in Single Bench. The 
learned Judge accepted the findings of fact 
arrived at by the Courts below as correct, 
but referred the case to a Division Bench, 
as there was some conflict of judicial opi- 
nion on the question of Jaw involved. In 
view of the importance of the question, the 
Division Bench referred this case, along 
with another case (Cr. R. No. 1472 of 1937), 
for decision by the Full Bench. The facts 
found are that one Ilahi Bakksh was the 
owner of two contiguous houses. These 
houses had separate entrances and separute 
courtyards. There was, however, an inter- 
vening door, through which access could be 
had from the courtyard of one hcuse iuto that 
of the other. This door usually remained 
shut and chained. One of the houses was 
occupied by the owner Ilahi Bakhsh himself, 
and bis married sister Musammat Kariman 
also lived with him in it, At the time of 
the occurrence, the adjoining house was let 
to one Manzur Ahmad Shah, a Police con- 
stable, who was living init with his wife. 
Formerly, this latter house was let to the 
petitioner, Muhammad Yar, who is an 
Ablmad in cne of the Local Courts. But 
as he was suspected of having intimacy 
with Musammat Kariman, sister of the land- 
lord Ilahi Bakhsh who, as already stated, 
lived in the adjoining house, the petitioner 
was made to vacate the house and it was 
lek to Manzur Ahmad. After vacating 
the house, however, the petitioner conti- 
nued his improper relations with Musammat 
Kariman and clandestinely visited her in 
the house occupied by her brother Ilahi 
Bakhsh, 
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On the evening of January 30, 1937, at 
about 9-30 P. m. the petitioner unchained 
the outer door of the courtyard of Manzur 
Abmad’s house and was passing through 
this courtyard in order to gu t? the adjoin- 
ing house occupied by Ilahi Bakhsh and 
Musammat Kariman, with the object of 
having sexual intercourse with the latter 
when he was seen by Manzur Ahmad's 
wife. Sheraised an alarm, and the peti- 
tioner was arrested while he w.s still in 
the courtyard of Manzur Abmad's house. 
These facts are no longer in dispute and 
the sole question is whether they fall 
within s. 456, Indian Penal Code. The 
offence made punishable under that se:tion 
is lurking house-trespass by night; thia is 
an aggravated form of criminal trespass 
as defined in s. 441, Indian Penal Code. 
The contention for the Crown is that the 
act of the petitioner is covered by both 
the alternatives, described in para 1 of 
s. 441, which reads as follows: 

“Whoever enters into or upon property in the 
possession of another with intent to commit an 
offence, or to intimidate, insult or annoy any per- 
son in possession of such property....... is said 
to commit criminal trespass " 

It was contended that in entering into 
the courtyard of Manzur Ahmad, the peti- 
tioner had (i) the ‘primary’ intent to 
commit adultery with a married woman, 
Musammat Kariman, which is an cffence 
under the Penal Code, and (ii) he had also 
the ‘secondary’ intent to annoy Manzur 
Ahmad Shah and his wife who admittedly 
were in possession of the house entered 
upon. It is, therefore, argued that the 
petitioner is guilty under the first as well 
as the second alternative. I have no doubt 
that the second alternative cannot possibly 
apply to this case. In the circumstances 
above mentioned, it cannot be held that 
the petiticner had any intention to insult 
or to annoy Manzur Ahmad, his wife or 
any other person living in that house. His 
sole object in stealthily passing through 
the courtyard of Manzur Ahmad’s house 
was to find access, through a back-door to 
the adjoining house occupied by Masammat 
Kariman. Hedid not expect to find any 
person in that courtyard and hoped that 
he would get entiy into Musammat Kari- 
man’s house unnoticed. Even if he could 
be supposed to have known that, if dis- 
covered, his presence in Manzur Ahmad's 
courtyard might cause annoyance to any 
person living there, this would not make 
him guilty of committing criminal trespass 
in that Louse. This question has been 
discussed at length in the connected case 
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(Cr. R. No. 1472 of 1937) decided to-day, and 
for the reasons given there I have ño hesi- 
tation in holding thet on the facets of this 
case the second alternative does not apply. 


The petitioner's act, however, clearly falls 
within the first part of s. 441. It has been 
found that he entered Manzur Ahmad's 
house with the intention of having sexual 
intercourse with Musammat Kariman who 
lived in the adjoining house. The peti- 
tioner himself stated that Musammat Kari- 
man was a married woman. Under the 
law of India, adultery is a criminal offence. 
Section 479, Indian Penal Oode provides 
that whcever has sexual intercourse with 
@ perscn, who is, and whom he knows or 
has reason to believe, to be the wife of 
another man. without the consent or con- 
nivance of that man, such intercourse not 
amounting to the offencs of rape, is guilty 
of the offence ‘of adultery, and is punish- 
able with imprisonment which may extend 
to five years. The petitioner, therefore, en- 
tered into the house with tke intent of 
committing an offence. It is, however, argu- 
ed by the Jearned Counsel for the petitioner 
that in orderto bring a case within this 
section, it ig eesential that the intent must 
have been to ccmmit an offence in the 
particular premises entered upon and not 
in a neighbouring house. In, other words 
the learned Counsel wants tlie word ‘there’ 
to be read after the phrase “commit an 
cffence” in tke second line of the section. 
I have no doubt that this contenticn is 
without force. The phraseology used by the 
Legislature is clear and explicit, and ib is 
not permissible to us io add any words 
te it, so as to give itan extended or res- 
tricted meaning. The section, as worded, 
means that if a person enters upon pro- 
perly with intent to commit an offence on 
that property, or on any other property, or 
with respect to a person whois, or is not, 
in possession of the property entered upon, 
he is guilty under it. 

I hold, therefore, that in this case the 
petitioner bas been rightly convicted under 
s. 456, Insian Penal Code, he having been 
found to have entered into the courtyard of 
tae house in pcssession of Manzur Ahmad 
with intent to commit adultery with a 
married woman in the adjoining house I 
consider, however, that the offence is only a 
technical one and, in the circumstances, 
the ends of justice would be met by main- 
taining the sentence of imprisonment till 
the rising of the Court and reducing the 
fine from Rs. 100 to Rs, 5. With this modi- 
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fication in the sentence, I would dismiss 
the petition for revision. 

Young, ©. J.—I agree. 

Monroe, J.—I agree. 

D. Petition dismissed, 


ALLAHABAD HIGH COURT 

Execution First Appeal No. 359 of 1936 

April 4, 1938 
BENNET AND VERMA, JJ. 
RAM BABU AND OTAERS—J UDGMENT- 
DEBTORS— Å PPELLANTS 
versus 
Chaudhari SANWAL DAS AND OTHERS— 
DEOREE HOLDERS — RESPONDENTS 

Civil Procedure Code (Act V of 19084, ss. 39, 41— 
Decree passed by A Court sent under s 39 to B Court 
for execution—B Court striking off execution in part 
satisfaction and ordering that A Court be informed of 
the result—Order not directing preparation of certifi- 
cate under s. 41 or returning of certificate to Court A 
—Subsequent execution application to Court B—B 
Court, if has jurisdiction 

A decree was passed by A Oourt and sent for 
execution under s. 39, Civil Procedure Code, to Court 
B. The Court B upon an application by the decree- 
holder struck off the execution in part satisfaction 
and the order directed that the Oourt which had sent 
the decree should be infoimed of the result of the’ 
execution, Theorder did not contain any direction 
that a certificate should be prepared under s. 41 or 
that the certificate received from the Court at A 
should be returned to the Court at A. The decree- 
Boe subsequently applied for execution to B 

ourt: 

Held, that the mere giving of information of the 
result of the execution so far was not at ell the action 
of a Court terminating its jurisdiction inregard to 
the execution certificate which had been received 
from the Oourt at A under the provisions of gs. 39 and 
O XXI,r.6. There was no intention whatever that 
the certificate from the Court at A was to be re- 
turned and that the jurisdiction of the Court at B was 
to be terminated. 

[Case-law discussed.] ; 

Ex. F. A. from the decision of the Sub- 
Judge, Allahabad, dated September 8, 
1936. < 

Messrs. P. L. Banerji, Govind Das and 
Ram Nama Prasad, for the Appellants. 

Messrs S. N. Sen and Din Dayal, for the 
Respondents. 

Bennet, J—This is an execution first 
appeal by the judgment-debtor against an 
order dated September 8, 1936, by the learn- 
ed Civil Judge of Allahabad dismissing 
their objection to execution of a decree. 
There were two points of objection taken 
before the Court below but learned Counsel 
for the appellants before us states that he 
confines his objection to the point that the 
Court below had no jurisdiction after its 
order of November 14, 1932. The learned 
Civil Judge of Agra had decreed a suit 
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on a simple mortgage and the execution 
of that decree was transferred to the Civil 
Oourt of Allahabad under the provisions 
of s. 39 ofthe Code. It is laid down in 
O. XXI, r. 6, that the Court sending a 
decree for execution shall send: (a) a copy 
of the decree; 1b) a certilicate setting 
forth that satisfaction of the decree has 
not been obtained by execution within the 
jurisdiction of the Court by which it was 
passed or partial satisfaction had been 
obtained, and the extent and what part of 
the decree remained unsatisfied. Now as re- 
gards the Court to which a decree is sent for 
execution, it is provided as follows in s. 41: 

“The Court to which a decree is sent for execution 
shall certify to the Court which passed it the fact of 
such execution, or where the former Court fails to 
execute the same, the circumstunces attending such 
failure.” 

In regard to this section this High Court 
has made a further rule in O. X XJ, r. 104, 
as follows: 

“When the certificate prescribed bys. 41 is receiv- 
ed by the Court which seat the decree for execution, 
it shall cause the necessary details as to the 

_Tesult of execution to be entered in its register of 
civilsuits before the papers are transmitted 10 the 
record room.” 

There is, further, in the General Rules 
(Civil) of 4934 for Courts subordinate to 
the High Court ol Judicature at Allahabad, 
Vol. 2, p. 29, alist ot printed forms autho- 
tized by the High Court of which No.6 on 
the list is ‘‘Oertuhcate of execution of decree 
traneterred to another Court (s, 41). 
Therefore when the Court at Allahabad 
desired to comply with the provisions of 
8s. 41 it would direct the preparation of 
the certificate under that section and when 
such a certiucate was prepared, it would 
be sent tothe Court at Agra. It is to be 
noted thats. 41 states that the Court to 
which a decree 1s sent for execution shall 
certily to the Court which passed it not 
meiely that it shall make an order that 
such a certificate sqall be prepared. Now 
the decree in questicn had been one for 
Mstalments On compiomise. There was a 
gale fixed by the Allanabad Court for 
November 14, 1932, and on November 12, 
1932, the judgment-debtor made an appli- 
cation to the Court at Ailanahad tor 
adjournment to April 1933 stating that he 
nad paid Ks. 3,996 and that tne decree- 
holder cunsentcd to buis extension of time. 
ln the ordinary course this application 
would have been granted, but at that 
period the rules oi this High Court re- 
quired that for cases of execution of decrees 
which were pending over one year explan- 
ation should be sent containing a copy of 
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every order passed and the explanation of 
the delay. The Uourt below appears to 
have been anxious to avoid the further 
submission of this explanation form every 
six months and accordingly it refused to 
adjourn the case on the ground that the 
case was an old one in its order of 
November 12, 1932, and the order sug- 
gested that if the decree-holder consented 
to time being granted, the decree-holder 
could get the present execution case struck 
off. 

Accordingly on November 14, 1932, the 
decree-holder asked the Court to strike olf 
the execution case in part satisfaction. On 
that da'e the Oourt ordered that the execu- 
tion cese be struck off, that Rs. 51,996, 
had been realised and the order directed 
that the Court which had sent the decree 
should be informed of the result of the exe- 
cution. The actual vernacular words were:— 
Natija Ijrae digree se adalat mutalliga ko 
tila ki gave. On the following day, the 
November 15, 1932, the decree-holder up- 
plicd for execuiion and the case was regis- 
tered under a new number as 149 of 1932, 
The pievious case had been 169 of lyz9. 
Further proceedings went on in execution 
with waich we are not now concerned. ‘Lhe 
argument of the learned Counsel for the judg- 
ment-debtors appellants is that from the 
date ofthe order of November 14, 1932, 
the Court at Allahabad ceased to have 
any jurisdiction in regard tothe execution 
ot this decree. He argues that the order 
which was passed was tantamount to 
certifying to the Agra Court under s. 41, 
Civil Procedure Code. Now, it is clear to 
us that the mere giving of information 
of the result of the execution so far is not 
at all the action of a Court terminating its 
jurisdiction in regard to the execution cer- 
tiicate which bad been received from the 
Court at Agra under the provisions of 
s. 39 and O. XXI, r. 6. The order does not 
contain any direction that a certiticate 
shall be prepared under s. 41 or that the 
certiticate received from the Court at Agra 
shall be returned to the Uourt at Agra. 
There was no intention whatever that that 
certificate from the Court at Agra was to be 
returned and that the jurisdiction of the 
Court at Allahabad was tobe terminated, 
This distinguishes the present case from 4 
number ot cases which have been cited by 
the learned Counsel. We may briefly refer 
to sume of the rulings of this Court on the 
point In Abua Begam v, Muzaffar Hussain 
Khan (1j,a Bench of this Court had a case 

(1) 20 A 129; A W N 1897, 218, 
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where a decree kad been sent from Lucknow 
for execution to a Court at Cawnpore and 
the Court at Cawnpore struck off the 
execution application on the ground that 
it did not comply withss 235 and 237. 
Subsequently, the Subordinate Judge certi- 
fied to the Oourt at Lucknow that “on the 
objection of the judgmept-debtor the ap- 
plication for execution was struck off.” 
Apparently, on the very day when that 
certificate was sent, the decree-holder ap- 
plied again to the Subordinate Judge of 
Caiwnpore to have the decree executed but 
the application was dismissed. The Sub- 


ordinate Judge held that he was functus 


officio On appeal, tte High Court held that 
the order was incorrect and that the Sub- 
ordinate Judge of Oawnpore was not fun- 
tus officio but that he still had jurisdiction 
_to entertain the execution case. Various 
rulings were referred to including J. G. 
Bagram v. J. P. Wise (2), where the Full 
Bench of the Calcutta High Court held 
that even after striking off an application 
for executicn the Court to which a decree 
has been sent for execution stil has 
jurisdicticn in regard to tLe execution. 


It will be noted that in the case before 
the Allahabad High Oourt mentioned above 
there had actually been a certificate sent 
to the Court at Lucknow. In the present 
case there was no certificate sent and the 
order was not for the sending of a certi- 
ficate under s. 41 but merely for con- 
veying information. At page 131* of the 
Allahabad ruling, it is mentioned that 
it had been held at that time by their 
Lerdships of the Privy Council that two 
cr more contemporaneous executions of the 
same decreee may be validly held. That 
was held under the previous Uode but 
apparently by the introduction of the 
certificate in O. XXI, r. 6, such procedure 
can no longer exist. Jt was perhaps with 
some recol.cction of such a former procedure 
that the learned Civil Judge in the Court 
below thought that it was necessary to 
convey information to the Court ut Agra 
-as to the extent of realization by the 
decree-holder up to date He was not 
correct in thinking that such information 
was necessary at that stage of the proceed- 
ing as under the system of certificates 
in the present Oode, no execution could 
be taken- out at Agra as long as the 
certificate granted by the Agra Court re- 
mained in Allahabad. 


(2) 1 BL R 91; 10 W R 46 (FB). 
*Page of 20 A.—[Ed.] 
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In Shiam Lal v. Koerpal (3), a learned 
Single Judge of this Court had a case 
where the Court towhich the decree had 
been transferred did certify the result- of 
execution proceedings under s 41 to the 
Oourt passing the decree and the copy 
of the decree had been returned. It was 
held naturally thatno further jurisdiction 
existed in the Court to which the decree 
had been previously transferred. In 
Muhammad Ibrahim v. Chhatto Lal (4), 
there was also a certificate issued by the 


.Court to which the decree was transferred 


certifying that that Court had failed to 
execute the decree. This case again is 
quite different frum the presen: case In 
G. V. Rattan Chand and Co. v. Haveli 
Shah (5), there wasa case before a learned 
Single Judge in which the Court to which the 
decree had been transferred had payment 
made in full by the acceptance of a cheque 
by the decree-holder and on October 24, 1930, 
the proceedings were therefore struck off 
as the decree was satisfied in full. In the 
following year on July 24, 1931 (wrongly 
stated by the ruling to be 1930)a further 
application for execution was made under 
s. 151, Civil Procedure Code, and it was 
held that the Court had no jurisdiction. 
it wasstated that the record did not show 
whether the certificate under s. 41 had 
actually been sent to the Court which 
passed the decree but that that was a 
mere detail. Naturally that certificate 
would be ascertained from record of 
the Oourt which had passed the decree 
and not from the Oourt to which the decree 
had been transferred for execution and there. 
was no reason to suppose that the order for 
the certificate to b3 sent under s. 41, Civil 
Procedure Code, had not been carried out. 
‘rhe present case is quite different because 
there was neither an order for the prepa- 
ration of such a certificate under s. 41, 
Civil Procedure Code, nor was any such 
certificate ever sent. No doubt in the 
present case when two decree-holders - 
died in 1933, the two records were sent 
from the Court at Allahabad to the Court 
at Agra for substitution of the names of 
the heirs of those two deceased decree- 
holders. When these records were in Agra, 
by an error of the Oourt at Agra, the 
earlier record of the execution case No. 169 
of 1929 containing the original certificate 
(3) 22 AL J 1039; 85 Ind. Oas, 390; A IR 1925 All, 


179; LR 6A 28 Oiv. 
(4) ) A TA 1026 Pat, 274; 94 Ind. Oas. 36; 5 Pat. 398; 


T 461 
(5) AI R 1933 Lah, 149; 143 Ind. Oas, 639; Ind. Rul. 
(1933) Lah, 376 
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issued by the Agra Court under O. XXI, 
r. 6, was sent to the record room at Agra 
and certain entries were made purporting 
to be under O. XXI, r. 104 of the 
amount of satisfaction which had been 
obtained at Allahabad. After these pro- 
ceedings the record of execution case 

` No 149 of 1932 was sent back to Allahabad, 
and further proceedings were taken under 
it. Now we do not consider that any 
weight can be assigned to the mere errors 
of the Court at Agra as the action had to 
be taken under the Code by the Court 
at Allahabad by sending the certificate 
under s. 4l, Civil Procedure Code to ter- 
minate its jurisdiction and no such action 
was ever taken. We consider that the 
appellants have not shown that there was 
any defect whatever in thé jurisdiction of 
the Court at Allahabad and accordingly 
we dismiss this execution firstappeal with 
costs, 
8. Appeal dismissed. 


a 


NAGPUR HIGH COURT 
Second Civil Appeal No. 250 of 1933 
April 14, 1936 


Boss, J. 
PANDU —DEFENDANT—APPELLANT 
versus 
LAXMAN AND oTaers — PLAINTIFFS — 
RESPONDENTS 

Easement—Right of way—There must be two points: 
one of entrance and one of exit—Neighbour’s lane 
having only point of entrance—Right to pass along, 
to repair wall—Right, nature of—Whether accessory 
easement or right of way—Right of way imposing un- 
reasonable restraint on enjoyment of servient land— 
If can be granted. NA. 

A right of way ordinarily entails a point of 
arrival and a point of departure, both of which 
must be fixed, This rule as to two termini may 
be abrogated by an express grant, 

Where the plaintifis do not claim the right to 


- pass along the lane belonging to his neighbour 


but to remain on it for hours at a time forfour 
days in a year: not a right to carry materials 
over it, but to dump them on the ground and 
keep them there while they repair their wall and 
the lane has-only a point of entrance and not exit 
the right cannot be called a right of way but is 
only a miscellaneous easement, It cannot be 
called even an accessory easement, as the right 
Mi repair one’s own wall is not an easement at 
. all. 

A right of way cannot be allowed to be used 
in such a way as to impose unreasonable restric- 
tions on the owner's enjoyment of the servient land. 
Even in cases of a right of way founded on an 
express grant about whose terms there can be no 
doubt, the Courts have always leaned against an 
unreasonable restriction on a man’s enjoyment of 
his own property. 

[English and Indian Oase law discussed.]} 

S. 0, A. from the appellate decree of the 
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Court of the Second Additional District 
Judge, Wardha dated March 31, 1933, in 
Civil Appeal No. 41 of 1932 confirming the 
decree of the Court of the Sub-Judge, 
Second Class, Arvi, dated October 25, 1932, 
in Civil Suit No. 235 of 1931. 

Messrs. K. A, Potey and R.G. Rao, for 
the Appellant. 

Mr. D. T. Mangalmoorti, for the Respond- 
ents. 

Judgment.—So far as this appeal is 
concerned, that suit is to enforce what 
has been called a right of way over the 
defendants’ land in order to enable the 
plaintiffs periodically to repair their wall. 
The parties own adjoining houses. In 
between is a lane on the defendants’ Jand. 
The plaintiffs’ wall, which has been built 
along the extreme edge of their land, 
runs parallel to this lane. ‘The plaintiffs 
Claim a right to enter the lane at intervals 
and repair their wall while on the defend- 
‘ants’ property. The defendants have re- 
cently erected a small structure over a 
portion of the lane and blocked the en- 
trance to it. The plaintiffs want these 
obstructions removed, and ask for an in- 
junction directing the defendants to leave 
the lane open for their use. 

The defendants denied the plaintiffs’ 
right to come on their land atall but that 
need not be considered any longer. Both 
the lower Courts hold that the plaintiffs 
acquired a right of easement over the 
defendants’ land as they have been using 
the lane, as of right, uninterruptedly, and 
continuously, for over 22 years ending 
within 2 years next before suit. These are 
findings of fact and must be accepted 
here. The difficulty arises over another 
point. The defendants offered as an alter- 
native to allow the plaintiffs access to their 
wall by coming through the defendants’ 
house, and the question is whether the 
defendants can force a reasonable alter- 
native on the plaintiffs, The lower Courts 
evidently think they cannot for they have 
ordered the defendants to demolish their 
stracture, and leave a lane open, toa 
width of 3 feet, parallel and adjacent to 
the plaintiffs’ wall. Before me also the 
plaintiffs declined to consider any alter- 
native. They claim they have acquired a 
right of way over this land and contend 
that it cannot be deviated from even by 
an inch, nor can the slightest fraction of 
a restriction can be placed upon these 
rights. They demand their full pound of 
flesh and the question is whether they are 
entitled to it. 
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`. The plaintiffs claim aright of way over 
this lane but exactly what have they 
prescribed for? - They state they have 
- been in the habit of repairing their wall 
twice a year, “once atthe time of Diwali, 
and once at the time of rainy season.” 
On each occasion two days are required. 
So it appears they have entered the land 
on four days in each year, executed their 
repairs and "gone away. Uan this be 
called a right of way? I donot think it 
ean. A right of way ordinarily entails a 
point of arrival and a point of departure 
both of which must be fixed what the 
old writers called the terminus a quo 
and the terminus ad quem. Peacock 
defines it as ‘‘a right of passage over a 
particular line from a terminus a quo to 
a terminns ad quem, which are fixed”: 
Peacock's Easements in British India, 
Second Edition, p. 512. So also does 
Mitra in his Limitaticn, Vol. IL, pa 1005. 
6th Edition. Halsbury defines it as a 

“Right to traverse the land belonging to another 
person -sss : a right to utilise the servient tenc- 
ment as a means of access to or egress from the 


dominant tenement...-.. 

` Il} Halsbury, p. 2°4. Peacoek also points 
out at pp. 101 and 512 that the right 
is not a right ‘to wander at pleasure over 
a neighbour's land, but a rigat which is 
restricted .within certain physical limits 
whereby the "pints a depature and 
arrival and the direction must be asvertain- 
ed and fixed.” What do tke plaintiffs 
claim ? Not the right lo pass along the 
lane, but to remain onit for hours at a 
time for four days in a year: not a 
right to carry materials over it, but to dump 
them on the ground and keep them there 
while they repair their will. Then, again 
where are their points of entrance and exit? 
They claim butone at the western end of 
the lane. The other end is blocked bya 
wall of another man's house. Now I know 
of a culdesac in a public highway, but 
none with respect to a private right of 
way. In the latter case there must be 
some opening at the other end as well, 
however small, even if it be a man's 
back door, to enable the dominant owner 
to pass along to his own tenement. 
Therefore what is claimed is certainly 
not a right of way. 

Of course this rule about two fixed 
termini may be abrogated by an express 
grant, as was .pointed out in South 
Metropolitan Cemetary Company v. Eden 
(1), but it is one thing to construe a 


(1) (1855) 100 R R 608; 16 O B 42, 


Pap? v. tatuan (NAG.) 


17610 . 


document which is produced in Court, and ` 


quite another to infer the terms of-a lost 
grant from prescriptive user. In the latter 
case, a plea that the user varied, which 
would have to be the case if the points 
of entrance and departure are not fixed 
would be enough to distroy -the right; 


Goluck Chunder Chowdhury v. Tarinee . 


Churn Chuckerbutty (2), Radhanath v. 
Baidonath (3) and Lal Bahadur v. Ramesh- 
war Dayal (4). The present right is what 
some writers call a miscellaneous easement, 
it is not a right of way as ordinarily under- 
stood. It was argued at one time on be- 
half of the defendants that at the most 


the right is an accessory easement, but . 


I cannot accept that. The plaintiffs are 
repairing their own wall, which stands 
on their own land. There is no easement 
in that. Consequently, their en‘ry on the 
defendants’ land for this purpose is not 
accessory to some other easement. But 
that makes ho difference, for all the plaint- 
ifs can claim is a right to enjoy what 
they had prescribed for in a reasonable 
way. | - 

Even in cases of a right of way found- 
ed On an express grant about whose 
terms there can be no doubt, the Courts 
have always leaned against an unreason- 
able resirition on a man’s enjoyment of 
his own property. In Clifford v. Hoare 9) 
a right of way was granted to the plaint- 
iff by a deed which defined the exact 
width of the road—40 feet, and actually 
demarcated ih on a map. The defendant 
erected a portico which julted into this 
road, without however placing any un- 
reasonable restriction on the plaint- 
if’s enjoyment of his right of way.. 
His right to do so was upheld. The 
learned Judges pointed cnt the dis- 
linction between a demise of . the ‘land 
itself, and a right of easement over it; 
They held that if the land had been 
demised, the encroachment would have 
been a trespass, but they said : 

“The grant to the plaintiff is not of a piece of 


ground but of an easement, namely a right of way 
and ihis requires a different considerations 


(2)4 W R49 Civ. 

ts) rh or App, 118. o x 

(4) 43 A 345; 6U Ind. Cas. 990; A IR ; 
19 NK 6 pan A ; 1921 All. 206; 

(5) (1874 52; 43 L J O P 225; 3 : 
we 828, ) ; 5 30 LT 665; 22 


1938 


in order to pass along it, and not a right 
to wander over every square inch of it. 
In Uutton v. Hambaro (6). the plaintiff 
Placed a gate, “as wide asa turnpike gate” 
inthe middle of a road fifty feet wide. 
The defendant, who claimed a right of 
way .removed it and so the plaintiff sued 
in trespass. Cockburn, C. J., charged the 


jury as follows:— 
“The question is, whether practically and sub- 


“stantially the right of .way can beexercised as con- 


veniently as before, or whether the defendant has 
really lost anything by the alteration made by the 


former ownerand continued hy the plaintiff? If 


you think that for all practical and useful pur- 
poses the way is the same before, find for the 


Plainpii, if you think otherwise, find for the defend- 
ent.” 


In Wood v. Stourbridge Railways Co. 
(7) Byles, J., pointed out in the course 
of the arguments, that 

“the putting up of bars and chains is not 80 
material in the case of a private or occupation 
way: in the majority of cases they are only put 
up forthe purpose of excluding aclaim of right 
bythe public” 
and that is a most important point to con- 
sider in this case. How are the defend- 
ants to prevent other persons coming on 
their land, or cattle straying on it, if 
they are not allowed to close it in? The 
mere fact that the plaintiffs have a right 
to enter on it fora certuin limited pur- 


-pose four days ina year does not mean 
- that the defendants are not to keep others 


away, even on those four days, and I do 
not see huw they can do this short of 
keeping a watchman there day and night: 
a most unreasonable thing to ‘expect. 
Harding v. Wilson (8), is to the same 
effect. The document in question there 


Specified a way 30 feet wide and the Court 


held that all the plaintiff could claim as 
an easement was a “convenient way”. 
Similar.. considerations prevailed in Squire 
v. Campbell (9). The Indian Law is no 
different. In Toolseemony Debee'v. Jogesh 
Chunder Saha (10), it was held that “a 
person who has a right of way cannot 
claim anything more than that the reason- 
able exercise of his right shall not be 
obstructed.” Kunjammal v. Rathinam 


_ Pillai (11) also recognises the same quali- 


fication. i 


(6) (1860) 121 R R 787; 2 F & F 218. 

(7) 139 R R 472; at p. 479; 16 O B (n.s.) 222. 

(8) (1022) 26 R R 287; 2 B & O 936; 3 Dowl. & Ry 
287; 1 LJ K B 238 


~~ ($) (1836) 43 R R 231; 1 My & Or. 4596 LJ (N. s.) 
Oh. 41 


(010 UR 425. 

(11) 45 M 633 at p. 640; 66 Ind. Cas. 11 AI R 1922 
Mad. 5;42M LJ 417; 15L W 266; (1922) M W-N 
143; 31 M'L T 150. 
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It istrue the English cases proceeded 
on the construction of existing grants, but 
that makes no difference in principle, for 
all easements are presumed to have had 
their originin a grant, lost or otherwise. 
The only difference that prescription makes 
ia to make the presumpéion more certain; 
Peacock on Basement p. 409 Rajrup Koer 
v. Abdul Aussain (12). The underlying 
principle is the same in both cases. It 
is summed up in ss. 22 and 27 of the 
Indian Easements Act, and also in 8. 33, 
where the right of the servient owner to 
disturb an easement is recognised nega- 
tively, unless it causes substantial damage 
to the plaintiff. Section 27 makes conve- 
nience the test, and, as the cases show, 
that is not an abstract term but is used 
with reference to the standards of the 
ordinary reasonable men. 
’ This is the law with respect to a right 
of way; a right which is definite and 
which jn most cases is strictly enforced, 
‘how much more so must it be in ‘the cage 
of a miscellaneous easement like the pre- 
sent. Is it reasonable that a man, who 
wants to execute some petty repairs toa 
wall four days in ayear, should be able 
to prevent another from making use of 
valuable property and space, provided he 
is given access to his wall onthe days on 
which he has been accustomed to have 
it. Is his right to repair substantially 
lessened because he is asked to enter 
through a door instead of over open land? 
The plaintiff, Laxman, admits that his 
easement interrupted 4 or 5 years before 
suit by a low wall, waist high, whica was 
constructed at the mouth of the lane, but 
he says he jumps over this and is, con- 
tent to goon doing so. It has not been 
argued that this destroyed the easement, 
so I will take it that it didnot but I 
fail to see how it is more convenient to, 
jump over a wallthan to enter through 
a door. Iam, therefore, of opinion that 
no restriction should be placed upon the 
defendants’ right to. build upon their land, 
provided they give the plaintifs uninter- 
rupted access to their wallon the four 
days to be specified in the decree. This 
can be througha door six feet high and 
three feet wide, which must be left open 
for the plaintiffs’ use on those days. A 
clear space of three feet parallel to the 
wall, must also be left to enable tne 
plaintiffs to execute their annua: repairs. 
The alternative offered by the defendants, 


(12) 6 O 394 at p. 403; 7 LA 240; 7 OL R 529, 
4 Sar. 199 (PO). 
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namely that the plaintiffs should have 
access through their house on their asking 
Permission, is not a reasonable one, and 
1n any Case the whole point of easement 
is that no permission is required. 

h As regards the cross-objection the plaint- 
iffs’ learned Advocate argued that they 
should not be restricted to four days in a 
year as the wall might fall down alto- 
gether and then they would have to re- 
build it. It is true their Lordships of 
the Privy Council permitted an increase 
in the frequency of user in Jadulal Mul- 
lick v. Gopalachandra Mukerji (13) but the 
facts were somewhat different. Also the 
plaintiffs in this case, who after all are 
in the best position to judge, have ex- 
Pressly stated in their pleedings that four 
days in a year is all thatthey require. It 
ls significant that their Lordships limited 
the Tight of user to “reasonable and con- 
venient times” thus giving their recogni- 
tion tothe rule I have explained above. 


Both sides want the “one week before 
Diwali” mentioned in the lower Appellate 
Court's decree to be changed to “two 
weeks before Diwali". That modification 
will, therefore, be made. The decrees cf 
the lower Courts will be modified, and it 
will now be decreed that the defendants 
shall allow the plaintiffs access to their wall 
D.R. for four days in a year, that is, two 
days in the last week of May, and two 
days in the fortnight before Diwali, for 
the purpose of repairing the wall D.R. 
For this purpcse they will allow them a 
passage of at least 3 feet from the wall 
D.R. by clearing away all obstruction in 
that area „on those days, except as pro- 
vided herein. They will either remove 
such walls as now obstruct this passage, 
or insert in them doorways not less than 
6 feet high and 3 feet wide, which door- 
ways shall be left open for the use of the 
Plaintifis and their servants, contractcrs and 
labourers, between sunrise and sun- 
set on the aforesaid days, on the 
plaintiffs intimating to the defendants that 
they desire to enter the lane for the above 
purpose of repairing their wall. The 
obstructing walls will either be remcved, 
or doorways inserted as aforesaid, within 
a period of one month from the date of 
this decree. In default, the plaintifis shal] 
be at liberty toremove the obstructions 
after taking the permission of the first 
Oourt to that effect, by an application at 
the defendants’ cost. The defendants 
are hereby restrained from obstructing the 


(43) 13 O 196; 131A 77; 4 Sar. 713 (P. 0) 
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plaintiffs from using the right conferred 
on them by this decree. Tne decree of 
the first Court abont costs will remain 
as it is. In this Court, and the lower 
Appellate Court, neither party has wholly 
succeeded, so I direct that each shall 
bear their own ccstsin these two Courts. 
This applies to the cross-objection as 


well, 
D. Order accordingly. 


CALCUTTA HIGH COURT 

Civil Appeal No. 556 of 1936 
May 26, 1937 

OosTELLO, AG. C. J, AND EDGLEY, J. 
ALI AKBAR—APPELLANT 
versus 
JAVA BENGAL LINE, CALOUTTA— 

—RESPONDENT. 

Workmen's Compensation Act (III of 19%3), as. ` 30, 
25,20 and Rules under Act (1924), r. 20 — Whether 
workman has become subject to disability is question of 
fact—Appeal if lies where legality of procedure is 
challenged—Jornt effect of 3. 25 and r. 20— Medical 
certificates—Admisstbility of—Party wishing to give 
medical evidence must call witnesses— Medical certifi- 
cate filed — Commissioner thinking there was prima 
facie case disregarding procedure under rr. 20 to 25— 
There was, held, irregularity of procedure—Use of 
expert services—{ndian and English Law, difference 
—Commissioner taking recourse to services of medical 
expert~Hxzamination of applicant in presence of his 
Pleader-—Procedure acquiesced in—Objection to pro- 
cedure if can be taken in appeal. 

The question of whether a workman has become 
subject to a disability or permanent disability is one 
a question of fact. But where the legality of proce- 
dure followed by the Commissioner is challenged, the 
appeal is maintainable under s. 30, Workmen's Gom- 
pensation Act. 

The joint effect of r. 20 of rules framed under the 
Workmen's Compensation Act in 1924 ands. 25is 
that before proceeding with the matter of an ap- 
plication, the Commissioner must first of all either 
by himself or by some officer authorized by the Local 
Government, take evidence from the applicant in- 
order to ascertain whether there really is a prima 
facie case and so whether there is infact any case 
for the employers to answer. : 

Medical certificates are not of themselves admis- 
sible in evidence. lf the workman on his side and 
the employexs on their side desire to put medical 
testimony before the Uourt, they must do soby 
calling medical witnesses. 

Ina case an applicant filed a medical certificate 
that he was disabled permanently. The Commis- 
Sioner, upon such certificate disregaided the procedure 
under rr, 20 to 23 framed unaer the Workmen's Gom- 
pensation Act, thinking that there was a prima facie 
case: 

Held, that there was irregularity of procedure in 
the case in thatthe Commissioner allowed himself to 
be influenced into thinking that there was a prima 
facie case by the fact that there was a doctor's certi- 
ficate attached to the application. That certificate 
ought to have been disregarded altogether and the 
Oommiussioner should have proceeded as directed by 
r. 20. Richardsy. Sandera & Sons (1), relied on. [p. 
421, col. 2.] 
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The law in India is somewhat different as regards 
using the services of experts for the determination of 
Workmen's Compensation cases from the English Law. 
But it is not essentially and vitally different. So far as 
it is different, it gives greater latitude to the Com- 
Missioner for Workmen's Compensation, than there 
would be in the case of a County Court Judge in 
England sitting as arbitrator under the Workmen's 
Compensation Act, 1925. 

In a case under the Workmen's Compensation Act, 
the Commissioner had a recourse to the services of 
the Medical expert whom he had called to assist in the 
adjudication. The examination of the applicant took 
Place in the presence of the Commissioner himself and 
in the presence of the opposite party and of the ap- 
plicunt’s Pleader, but the applicant's Pleader not 
only did not raise any objection to what took place 
but actually acquiesced in the procedure adopted by 
the Oommissioner : 

Held, that it was not open to the applicant in ap- 
peel to raise any objection. Smith v. Foster (2), relied 


on. p 

O. A. from the original order of the Com- 
missioner for Workmen’s Oompensation, 
Bengal, dated July 21, 1936. 

Mr. Nalini Ranjan Bhattacharjee, for 
the Appellant. 

Messrs. Pulin Behary Das and Saktipada 
Ghose, for the Respondent. 


Costello, Ag. ©. J.—This is an appeal 
from a decision of thə Commissioner for 
Workmen’s Compensation, Bengal, dated 
July 21, 1936, whereby he dismissed a 
claim for compensation which had been 
made by one Ali Akbar against the Java 
Bengal Line. The applicant was claiming 
a sum of Rs. 756. We are not told that 
that sum represented 40 percent. of the 
sum which, having regard to the wages 
that the applicant was receiving; would be 
payable for total permanent disablement. 
The accident in respect of which the claim 
‘was made occurred on March 3, 1936, 
while the applicant was serving in the 
M. V. Tosari belonging to the respondent. 
It is said that the applicant- received 
treatment inthe ship for a few days and 
was also treated in some hospital. But as 
to that there was noevidence at all before 
the learned Commissioner. The application 
was dated May 22,1936, and along with 
it the applicant submitted a certificate 
given by Lieut.-Ool. Denham White, a 
medical practitioner who was until recently 
in the Indian Medical Service. That cer- 
tificate is dated May 20, 1937. 

The matter seems to have been first 
dealt witn by the Oommissioner on June 13, 
1936. On tnat date he recorded this note 
on his order-sheet: “P. F. evidence 
sufficient. Issue summons at 40 per cent.” 
That somewhat cryptic entry seems to 
mean this: The learned Uommissioner 
was of opinion that the case put forward by 
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the applicant was sufficient to establish 
prima facie a right to compensation and so 
a summons should be issued upon the 
employers requiring them to put in a writ- 
ten statement and make answer upon the 
footing that the claim was for an amount 
computed on the basis of 40 per cent. 
permanent disablement. As I have already 
stated, however, there is nothing in the 
application itself to indicate what was the 
actual basis of the claim, Therefore, 
although a copy of the application was sent 
with the summons and particulars of the 
claim were stated to be contained therein, 
very little information was in fact given to 
the employers as to the precise nature and 
extent of the claim they were required to 
meet. However, on June 16, 1936, the Java 
Bengal Line wrote a letter which was 
treated asthe written statement calied for 
by the summons. That letter was filed on 
June 22, 1936. The material part of it is 
as follows ; , i 

“We are prepared to pay him any compensation 
that you may fix provided he can produce a certi- 
ficate from a competent Medical Officer appointed by 
you stating that his injuries are of a permanent 
nature, the cost of the necessary certificate being 
borne by us; should we eventually be called upon 
to pay compensation, otherwise the cost to be for 
his account.” 

It appears, therefore, that the emplo- 
yers adopted an entirely reasonable and 
proper attitude. They do not seem to have 
disputed the fact that there was an 
accident and they did not dispute their 
liability to pay such amount as might be 
awarded by the Commissioner after an 
independent medical examination had 
taken place. On receipt of that written 
statement the learned Oommissioner on 
June 22, recorded the following order : 

“Written statement filed by the Java Bengal Line 
praying for a medical assessor to sit with a Uom- 
missioner on the date of hearing, They have agreed 
to bear the cost of the medical assessor. Prayer 
granted. Enquire from Dr. McOay whether he 


will be able to sit as a medical assessor on July 21, 
1936.” 

Then under date July 8, 1936, we find 
this entry : 

“Read letter dated July 7, 1936, from Dr. McOay. 
Fix July 21, 1936, for hearing of the case and inform 
both parties.” y 

We are concerned, therefore, with the 
events which took place on July 21, 1936. 
At frst sigat it seemed as if this appeal 
was not competent because on July 41, 
the learned Commissicner “framed” one 
issue only and that was “is there any 
permanent disability ?” Generally speaking, 
the question of whether a workman has 
become subject to a disability or per- 
manent disability is one a question of tact. 
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The learned Commissioner came to the 
conclusion that there was no permanent 
disability and at the outset it rather ap- 
peared asif there was no question to be 
argued before us save the question whether 
the applicant Ali Akbar had been per- 
manently disabled. If that were indeed 
tLe only question, then there would be no 
right of appeal, for the right to appeal 
is strictly limited and can only be had 
under the terms ofs. 30 of the Act which 
contain the proviso that no appeal shall 
lie against any order unless a substantial 
question of law is involved in the appeal 
and, in the case of an order other than an 
order such as is referred to in cl. (b), 
unless the amount in dispute in the appeal 
is not less than Rs, 300. As regards the 
amount in dispute, there was no difficulty, 
but it did seem originally that there was 
no substantial point of law involved. 

The learned Advocate appearing for the 
appellant has, however, challenged the 
legality of the procedure adopted on 
July 21, by the learned Oommissioner. The 
matter is raised by ground No. 3 in the 
memorandum of appeal which is in these 
terms : 

“The learned Commissioner was wrong in appoint- 
ing an assessor to examine the applicant, there 
being no provision under the Workmen's Oompensa- 
tion Act to appoint such assessor, nor was 
there any occasion for such appointment and Dr. 
McOay is not competent to sit as assessor.” 


It seems that ‘the course of events was 
something like this. Having perused the 
application, and the certificate of Lieut.-Col. 
Denham White attached to it, the learned 
Commissioner took the view that there wasa 
prima facie case and that, therefore, he 
‘was entitled and indeed required to call 
upon the employers to make answer bo the 
claim. The answer made was—as I have 
already stated—that the respondents were 
prepared to abide by his decision provided 
the appellant was examined by some in- 
dependent medical man and he should say 
thai there was disablement. Before dealing 
with the main points which have been urged 
on behalf of the appellant, I am con- 
Strained to say that in our cpinion the 
procedure adopted by the learned Com- 
missioner was wholly irregular in that he 
did not strictly comply with the provi* 
sions of r. 20, Workmen’s Compensation 
Rules, 1924. Rule 20 is in these terms: 

“(1) On receiving such application, the Com- 
missioner may examine the applicant on oath or 
may send the application to any officer authorized 
by the Local Government in this behalf and direct 


such officer to examine the applicant and his 
witnesses and forward the record thereof to the 
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Commissioner ; (2) The substance of any examina- 
tion made under sub-r. (1) shall be recorded in the 
manner provided for the recording of evidence in 
8. ce ; 

Section 25 says this: 

“The Commissioner shall make a brief memo- 
randum of the substance of the evidence of every 
witness as the examination of the witness proceeds, 
and such memorandum shall be written and signed 
by the Commissioner with his own hand and shall 
form part of the record.” 

The joint effect of r. 20ands. 25, there- 
fore, is that before proceeding with the 
matter of an application, the Commissioner 
must first of all either by himself or by 
some officer authorized by the Local Govern- 
ment take evidence from the applicant 
in order to ascertain whether there really 
is a prima facie case and so whether there 
is in fact any case for the employers to 
answer. Rule 2] provides: , 

“The Commissioner may, after considering the 
application and the result of any examination of 
the applicant under r. 20 summarily dismiss the 
application if, for reasonsto be recorded, he is of 
opinion that there are no sufficient grounds for 
proceeding thereon.” 


That Rule does not come into the pre- 
sent case, because there was no result of 
the “examination of the applicant” for the 
Oommissioner to consider. All that he 
could consider and apparently did consi- 
der was the application itself, the medi- 
cal certificate attached to it, and it was 
upon hie consideration of these documents 
that he thought there was a prima facie 
case. A fortiori he might have thought 
there was a case and would most likely 
have thought that there was a prima facie 
case, had he in addition taken oral evi- 
dence as required by r. 20. As r. 21 did 
not come into operation in the circum- 
stances of the case, the matter might have 
been dealt with as directed by the provi- 
sions of the next Rule, i.e, Rule 22 which 
is in these terms : 

“LE the application is not dismissed under r. 21, 
the Commissioner may, for reasons to be recorded, 
eall upon the applicant to produce evidence in 
support of the application betore calling upon any 
other party and, if upon considering such evidence 
the Commissioner is of opinion that there is no 
case for the relief claimed, he may dismiss the ap- 
plication with a brief statement of his reasons for 
80 doing,” 


_That provides íor an intermediate posi- 
tion as it were but it was not availed of by 
the Commissioner, so the matter came under 
T. 23 which is as follows: i 

“if the Commissioner does not dismiss the appli- 
cation under r. #1 or r. 42, he shall send to the 
party from whom the applicant claims, relief, a 
copy of the application, together with a notice of 
the date on wnich he will dispose of the spplica- 
tion, and may call upon the parties to produce 
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upon that date any evidence which they may wish 
to tender.” 


It is quite obvious that the learned 
Commissioner did not properly or indeed 
at all comply with the Rules I have quoted. 
He acted in the first instance, as far as 
one can see, solely upon what was stated 
in the application itself supported as it was 
by the medical certificate, we have thought 
it right to call attention to the irregularity 
in procedure for the guidance of the Com- 
missioner for Workmen's Compensation in 
the future rather than for present pur- 
pose, because the irregularity which 
occurred is one which clearly operated 


in favour of the applicant, that is 
the workman, who is the appellant 
before us. That being so, it is obviously 


not open to him to come before this Court 
and make any complaint with regard to it 
and in fact he has not done so. There is 
nothing in the grounds of appeal which 
can reasonably be taken to be the making 
ofa grievance of the fact that the appli- 
cant was not required to give evidence 
before the Commissioner prior to the time 
of issuing of the summons upon the res- 
Pondents. There seems to be no doubt 
that the learned Commissioner was influ- 
enced and indeed induced to take the 
course he did by the presenca of the certi- 
ficate of Lieut-Co]. Denham White. That 
certifcate is in these terms : 

“Ali Akbar reports an injury to the back on 
March 3, 1936; there is now great pain over lumber 
spine and in left hip ‘joint and undue prominence 
of left great trochanter. There is no crepitus now, 
but movements are painful, and he is unable to 
take weight on the left side. There has, in my 
opinion, been a fracture of the pelvis, but without 
an X-Ray I am unable to estimate its extent, 
with the facts at my disposal. -I should estimate 
the permanent disability at 40 per cent, of his 
earning capacity.” 


It is clearly upon the basis of that 
statement that the learned Commissioner 
made the order “Issue summons at 40 per 
cent". How that percentage was estimated 
and on what basis the figure 40 per cent. 
was given rather than any other figure, we 
do not know. The fact remains, however, 
that it did undoubtedly in the first instance 
influence the mind of. the learned Gommis- 
sioner. That was entirely and definitely 
‘wrong. The learned Commissioner neither 
at that stage nor at any other stage should 
have paid any attention whatever to a 
medical certificate no matter how eminent 
the givercf it might be. It bas been laid 
down in England on more than one occa- 
sion that medical certificates are not of 
themselves admissible in evidence. If the 
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workman on his side and the employers 
on their side desire to put medical testimony 
before the Gourt, they must do so by calling 
medical witnesses. In this connection, I 
will refer to one authority only: Richards 
v. Sanders & Sons (1). In thatcase the 
workman (a painter) claimed compensa- 
tion for a strain to his heart which he said 
occurred whilst he was at work on scaffold. 
The Judge accepted the applicant's evi- 
dence asto the nature of the accident and 
the manner in which it happened and 
admitted as evidence although objection 
was made, three certificates of a certain 
doctor (who had failed to attend on sub- 
poena) and on the strength of these cer- 
tificates awarded compensation tothe work- 
man. The employers appealed and the 
Court of Appeal held that the certificates 
were inadmissible. The Master of the 
Rolls (Cozens- Hardy) said : A 

“Tt would be the worst example if we did not 
allow a new trial here. Three certificates were 
deliberately tendered in evidence and objected to 
and yet they were put in. It has not been 
attempted to support them. I feel great surprise that 
the workman's Counsel persisted in putting them 
in when they were objected to. There "must be a 
new trial and the costs cf this appeal must be the 
appellant's costs in any event.” i A 

In the light of that authority, it is 
manifest that there was irregularity of 
procedure in the present Case in that the 
learned Commissioner allowed himself to 
be influenced into thinking that there was 
a prima facie case by the fact that there 
was a doctor's Certificate attached to the 
application. That certificate ought to have 
been disregarded altogether and the learned ` 
Commissioner should have proceeded as 
directed by r. 20. In regard to this, 
however, no complaint can be made by the 
appellant. The irregularity, such as it wis, 
operated wholly in his favour. ; 

[now come to the matter which is the 
real basis of this appeal. The employers 
having in effect said that they had no objec- 
tion to the payment of compensation if it 
was found by independent medical exami- 
nation that there was disablement, the 
learned Commissioner sought the services 
of Dr. McCay. The headings of the order 
or more acturately the decision or award 
given on July 21, 1936, as recorded by the 
learned Commissioner is —‘‘Parties present : 
Dr. McCay sits as assessor.” The judgment 
isa short one and reads as follows : 

“Dr, McCay examined the applicant exhaustively 
in my presence and in the presence of opposite 
party and the applicant's Pleader. He advises me 
that there is now no disability atall and that the 
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fracture of the pelvis, if any, has completely healed. 
This confirms my own opinion derived from the fact 
that I observed no distortion of posture, lack of 
nutrition, difficulty in movement. I find as a fact 
that there is no disability.” 


I pause here to make the observation 
that but for the circumstances that the ap- 
pellant is challenging the regularity and 
indeed the legality of the procedure, that 
finding would have -been entirely conclusive. 
The learned Commisstoner then proceeds 
thus : 

“No other matter was in dispute. Parties did 
not wish to argue or adduce further evidence. I, 
therefore, dismiss the claim and I award Rs, 5 
nominal costs to opposite party.” 

Then follows the following observation 
“in view of the obvious attempt to obtain 
compensation by fraud”. Mr. Bhattacharjee 
appearing for the appellant has aruged that 
the course adopted by the learned Commis- 
sioner was wholly irregular and illegal in 
that he had no right to summon Dr. McCay 
to hig assistance ; that he had no right to 
have Dr. McOay sitting as assessor, and 
that in any event it was quite wrong that 
Dr.-McCay, if he was functioning as assessor, 
should himself esamine the applicant, that 
is tosay, make a physical examination cf 
the applicant. It was further urged that 
it was allogether wrong that the learned 
Commissioner should have acted upon the 
opinion arrived at by Dr. McCay as a re- 
sult of such examination. Mr. Bhattachar- 
jee has argued that the law in India is 
essentially different from what it is in Eng- 
gland and thereis really no provision in 
the Workmen's Compensation Act, 1923, for 
any procedure of the kind adopted by the 
learned Ocommissioner in this matter. There 
is no dcubt that the law in this country is 
semewhat different as regards using the 
services of experts for the determination of 
Workmen’s Ccmpensation cases. But it i 
not essentially and vitally different. In 
my opinion, so far as it is different, it gives 
greater latitude to the Commissioner for 
Wcerkmen's Ccmpensation, Bengal. than 
there would be in the case of a County 
Court Judge in England sitting as arbitra- 
tor under the Workmen’s Compensaticn 
Act, 1925, The matter is dealt with in 
s. 20 of the Indian Act which in sub-s. (3), 
says: 

ree Commissioner may, for purpose of deciding 
any matterreferred to him for decision under this 
. Act, choose one or more persons possessing speeial 
knowledge of any matter relevant to the matter under 
inquiry to assist him In holding the inquiry.” 

Mr. Bhattacharjee in elaborating his 
second and subsidiary point (ground No. 2) 
sought to argue that in any event Dr. McCay 
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was nct competent to sit as an assessor 
because it was not known at the time that 
he was a person possessing special knowe 
ledge of the matter or any matter relevant 
to the matter under inquiry. I need hardly 
say that that is not au argument which 
meets with any favour with us. Dr. McOay 
is apparently a gentleman of high medical 
qualifications, at any rate he is a duly 
registered medical practitioner, and as such, 
obviously a person whose assistance might 
be taken by the learned Commissioner in a 
matter of this kind. But the objection put 
forward by Mr. Bhattacharjee goes deeper. 
It is quite clear to my mind that under the 
provisions of s. 20 (3), it was open to the 
learned Commissioner to avail himself ‘of 
the services of a medical practitioner for 
the purpose of deciding the issue which he 
himself had framed, namely, whether there 
was any permanent disability or not: It 
has to be bornein mind that neither side 
gave any evidence whatever before | the 
Commissioner. Asli have already pointed 
out, the applicant was not required to give 
evidence either himself or by witnesses 
prior to the issue of the summons upon the 
respondents. When the matter came on 
for hearing, that neither the applicant nor 
the respondents, we find, desired to call any 
evidence atall.-It is recorded “parties 
did not wish to argue or adduce further 
evidence.” What the precise significance 
of the word ‘further’ ie, I am quite at a loss 
to understand, because up to that moment 
there had been no evidence. So that it was 
not a question whether the parties wished 
to give further evidence, but whether they 
wished to give any evidence and in fact 
they did not. The learned Commissioner 
was, therefore, in this position. He had to 
make up his mindand decide the matter 
with the assistance of the expert whom he 
had called in forthe purpose. There being 
no evidence, the learned Commissioner as 
regaras the medical aspect of the case was 
very much in the same position as he would 
have been if doctors had been called on 
either side and had given contradictory 
evidence. If there had been medical tes- 
timony produced on bebalf of the work- 
man, and opposing it, medical testimony on 
behalf of the respondents, the learned 
Commissioner might then have found him- 
self in such a position as would have made 
it quite impossible for. him to decide the 
matter one way or the other. It obviously 
would then have been ‘a reasonable and 
proper course for him to take to invite his 
medical assessor himself to conduct an 
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examination of the applicant, in order that 
his opinion might, if I may use the expres- 
sion, turn the scale one way or the other. 
That that would be not only a reasonable 
but a proper course is shown by the case 
in Smith v. Foster (2), the head-nbte of which 
is as follows : 

“Conflicting medical evidence was given in an 
arbitration before a Judge sitting with a medical 
assessor. The Judge directed the medical assessor 
to examine the workman in his private room, On 
his return the assessor communicated his opinion 
privately to the Judge, who then said he adopted 
the view the assessor had advised and found in 
favour of the employer. No objection was taken on 
behalf of the workman to the examination.” 

„It was held by the Master of the Rolls 
sitting with Lord Justice Kennedy and 
Lord Justice Swinfen Eady that there was 
no misdirection and that in any event as 
no objection had been raised at the hear- 
ing, the point was not open to be taken on 
appeal. The judgmentisa very short one 
and is as follows : 

“This appeal must be dismissed. There was plainly 
evidence to justify the finding and I think there was 
nothing wrong in what the County Court Judge 
did in consulting the assessor. In any case no 
objection was taken to his doing so. If an objection 
had been made at the time, there might have been 
some question for us to decide, but in the absence of 
objection, it is not for usto interfere at the present 
stage.” 


Inthe present case, as it seems to me, 
the learned Commissioner was very much 
in the same sort of position as the learned 
County Court Judge in the case to which 
I have just referred. If anything, he was 
in a worse position because here neither 
side adduced any evidence at all. So the 
Commissioner had to have recourse to the 
services of the expert whom he had called 
to assist inthe adjudication. [tis recorded 
that the examination took place in the 
presence of the Commissioner himself and 
in the presence of the apposite party and 
of the appellant's Pleader. It is clear 
beyond all question that the applicant’s 
Pleader not only did not raise any objece 
tion to what took place but actually ac- 
quiescedin the procedure adopted by the 
learned Commissioner. In those circum- 
stances it is manifestly notopen tothe appli- 
cant to object now. 

There is one other point to which I may 
refer. The learned Advocate appearing on 
behalf of the appellant has taken exception 
to the fact that the learned Commissioner 
concludes his judgment by characterising 
‘the application as an obvious attempt to 
compensation by fraud. I am bound to 
say that it is somewhat difficult to 


(2) 0913)6 B WOO 498, 
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understand exactly how the learned Com- 
missioner came to that view, having regard 
to the fact that the application of Ali Akbar 
was supported by a medical certificate. One 
can only suppose that the learned Oom- 
missioner came to the conclusion that the 
applicant had somehow succeeded in mis- 
leading the medical man who gave the 
certificate. But the certificate is there and 
it stood unchallenged or uncontradicted 
until Dr. McCay had made his examination. 
For the reasons which I have already given, 
the learned Commissioner ought to have 
ignored that medical certificate altogether. 
Had he done so, the position would then 
have been that the workman was putting 
forwarda claim entirely unsupported. In 
those circumstances. the learned Commis- 
sioner might then have had some cause 
for his somewhat drastic comment, but in 
the circumstances of the case, the observa- 
tion at the end of the judgment of the 
learned Commissioner would seem to be un- 
warranted. For the reasons I have given, 
the appealmust be dismissed. There will 
be no order as to costs. 

Edgley, J.—I agree. 

8. Appeal dismissed. 
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The assessments made under ss. 69 and 70, Madras 
Hindu Religious Endowments Act, stand upon the 
same footing, by some sort of fiction, as decrees of 
Civil Courts ; from that it follows that petitions filed 
by the Board to recover the amounts so assessed, 
partake of the character of execution petitions filed 
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for enforcing such decrees, and are governed by the 
rules of law applicable to them. 

When the archaka takes possession of the property 
of the temple or a part of it and conducts himself 
for all practical purposes as if he were a trustee, 
his position is that of a trustee de son tort or de 
facto trustee, especially when, there is no properly 
constituted or de jure trustee. 

A Court under s. 70 (2) of the Hindu Religi- 
ous Endowments Act must execute the demand 
made by the Board as if it were a decree and can- 
notenter into questions of its validity or propriety. 
President of the Board of Commissioner for Hindu 
Religious Endowments, Madras v.Shirur Mutt (3) and 
Lanka Ramiah v. President of the Board of Com- 
missioner for Hindu Religious Endowments, Madras 
(4), referred to. 

Where specified charitable payments exhaust the 
income of the property at the date of the gift, the 
intention is to devote the whole to charity, but 
where they do not so exhaust the income, the charit- 
able trust bas been limited to the specific payments 
and subject to that the donees take. beneficially. 
Where at the date of the gift the property given is 
more than sufficient to satisfy the purposes specified, 

“ the surplus does not go to charity, but either goes 
beneficially to the donee to whom the property is 
given in trust for the charitable purposes, or results 
to the donor and those claiming under him. If the 
property or the whole of the income arising from it 
is given to charity, any subsequent increase in the 
value of the property accrues to the charity. Subra- 
manya Odayar v. Sri Vaikuntam Kailasanatha 
Swami Koil (1), referred to. 

Where ina grant the words nithya naivedya 
deeparathana are used, it involvesa dual liability 
on the part of the archakas; first, the supply of 
material and secondly, the performance of services. 
[p. 425, Gol. 2.) 

The question whether the grant is to an institution 
represented by its manager or to a named indivi- 
dual who fills a certain character, is often a difficult 
one. The question is one of construction, depending 
in each case upon the terms of the particular in- 
strument, 

Where the donor in the gift deed directs the archaka 
to take possession on behalf of the institution and 
the deed contains a recital that the donee is to be in 
possession hereditarily, the donor intends the deity 
toi be the grantee and the gift to be an absolute one. 
Sami Ayyangar v. Venkatramana Ayyangar (2), 
referred to. 


O. As. against the orders of the District 
Court, Guntur, dated April 13, 1933. 

Mr. K. Subba Rao, for the Appellant. 
5 Mr. K. Kameswara Rao, for tLe Respon- 

ent. 

venkatasubba Rao, J.—The principal 
question that hss been argued in this 
batch of appeals is whether the property 
in question in each case is held upon the 
trust for the deity or whether the archa- 
kas possess in it any beneficial interest. 
Section 69, Madras Hindu Religious Endow- 
ments Act, provides for payment of contri- 
butions by temples in order that certain 
expenses may be met. 
contribution depends on the income of the 
temple and for the purpose of determin- 
ing what the income is the question be- 


The amount of the 


comes important under s. 70, whether a 
particular property belongs to the institu- 
tion or not. The last-mentioned section 
has since been amended, but the provision 
asit stood before the amendment governs 
the present cases. The contribution, the 
section enacted. was to be assessed On and 
notified to the trustee, who would be 
bound to pay the amount within a certain 
prescribed time from the funds of the 
temple concerned. ‘In default of his doing 
so,” the section went on to enact: 

“the Court shall, on the application of the Presi- 
dent of the Board or Committee, recover the 
amount as if a decree had been passed for the 
amount by the Court against the religious endow- 
ment concerned.” ; 

The result of the decisions which have 
construed ss. 69 and 70 is that the assess- 
ments made under the sections stand upon 
the same footing, by some sort of fiction, 
as decrees of Civil Cofrts; from that it 
follows that petitions filed by the Board 
to recover the amounts so assessed, partake 
of the character of execution petitions filed 
for enforcing such decrees, and are govern- 
ed by the rules of law applicable to them. 
In the Guntur District, there seems to be 
numerous village temples and more than 
200 execution petitions have heen filed by 
ihe Board. In some cases, the question 
of the deity’s title was put in issue even 
at the initial etage and decided by the 
Court ; in the 1emaining cases, owing to 
reasons which it is unnecessary to state, 
the decision of the question was pcstponed, 
but when upon attachment of crops the 
archakas preferred claims, the question of 
title came to be considered as upon claim 
petiticns, and in each case a finding as to 
the ownership of the property was given. 
It may be observed that the bulk of the 
cases was tried by Mr. Lobo, to whom we 
are indebted for the large amount of 
material which he has carefully collected 
and analysed in his exhaustive judgment. 
He was succeeded by Mr. Ohandrasekara 
Ayyar as District Judge, who heard a few 
of the cases and who, in one of the two 
judgments he delivered, has fully set out 
what he regards as the true principles 
governing this subject. The question, as 
already stated, is whether the claim made 
by the archakas, on the particular facts 
of each case, is well founded. On their 
behalf the argument has been put thus: 
that the properties were given to their 
ancestors subject to or burdened with the 
performance of certain services or in the 
alternative, that the gifts were annexed 
to the office of archaka, that is to say, 
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_ were made to particular individuals for the 
time being filling that office. On the other 
hand, for the Board it is contended that 
the property in each case was dedigated 
absolutely to the deity concerned. In 
other words, each side taking its stand on 
the three-fold classification adopted in 39 
M. L. W. 389 same as A. I. R. 1934 Mad 258 
[Subramanya Odayar v. Vaikunta Kailasa- 
natha Swami Koil (1)], has sought to 
show either that the property was a gift 
to the, God (that is the Board's conten- 
tion) or was an archaka service inam, 
which expression is used as embracing 
both the categories whera the donees take 
beneficially (that is the contention of the 
archokas). In that case it was observed: 
“There are three possible views that may be 
taken of grants of this kind; first that the land 
was granted to the institution; secondly, that it 
was intended to be attached to a particular office, 
and thirdly that it was granted to a named indi- 
vidual, burdened with service, the person so 


named happening to be the office-holder at the 
time of grant.” 


Excepting in one case, the original grant 
has not been produced. The archakas 
contend that the trusts were created, 
limited to the purpose of nithya naivedya 
deeparuthana, that is to say, they were 
‘intended to be tke donees who were to 
take beneficial interest, subject to particu- 
lar payments cr the performance of parti- 
cular services. Were tke deeds of gift 
produced, the question would be one of 
construction, whether the donee in trust is 
a trustee in respect of the whole property 
given or only in respect of the part that is 
given to the deity. In the latter case, the 
donee has beneficial interest subject to a 
particular purpose ; in the former the gift 


is for a particular purpose with no intention, 


that he should take beneficially : see Gode- 
froi on Trusts, Edn. 5, p. 122, Ch. X; 
Resulting Trusts and Tudor cn Charities, 
Edn. 5, Ch. II, s. 2 headed “Oreation of a 
Valid Charitable Trust”. Where specified 
charitable payments exhaust the income of 
the property at the date of the gift, it has 
been held in several cases that the intention 
is to devote the whole to charity, but where 
they do not so exhaust the income, the 
charitable trust has been limited to the 
specific payments and subject to that the 
donees have been held to take beneficially. 
As is observed in Halsbury, where at the 
date of the gift the property given is more 
than sufficient to satisfy the purposes 
specified, the surplus does not go to charity 


(1) 89 L W 389; 150 Ind. Cas, 1115; A I R1934 Mad. 
258; (1934) M W N 94; 7 RM 67, 
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but either goes beneficially to the donee 
to whom the property is given in trust for 
the charitable purposes, or resulls to the 
donor and those claiming under him: vide 
4 Halsbury, Chapter on Charities, paras. 
291 and 292. It of course follows from this 
that if the property or the whole of the 
income erising from it is given to charity, 
any subsequent increase in the value of 
the property accrues to the charity (ibid). 
In these cases, as already observed, the 
instruments of gift are not forthcoming ; 
that renders the decision of the question 
difficult enough, and it is equally impos- 
sible to apply the test of income as no 
evidence has been offered in that respect. 
Moreover, even if such evidence were 
available, the matter would still present 
some little difficulty in view, of what 
nithya naivedya deeparathana imports. 
It involves a dual liability on the part of 
the archakas: first, the supply of material 
and secondly, the performance of sərvices. 
As Mr. Chandrasekhara Ayyar points out in 
his judgment: 

“Daily offerings in the shape of cooked rice have 
to be made, cocoanuts and fruits and betel leaves 
and nuts and flowers have to be offered ; camphor 
has to be waved and incense burnt; and lights 
have to be lit, All these have to be met from the 
income from the properties. It is true that the 
archaka has to maintain himself and the mem 
bers of his family and there is no separate remu- 
neration by way of wages or salary fixed for him, 
But the problem never perhaps troubled the 


.minds of the grantors, because the substantial 


offering to the deity always come back to the 
archaka and would be utilised by him for hig 
maintenance. ‘there is no need to make any 
special arrangement for his support; what was 
offered to God was practically his. The only items 
that meant an expenditure without any personal 
benefit to-the archaka were things like camphor, 
incense and oil. 


This accurately describes the effect of 
the oral evidence adduced to show what 
the duties of the archakas are. As regards 
the quantity of the food to be offered, it ig 
impossible to fix it, depending as it does 
upon the needs of the household of the 
archaka. Then again, as regards the 
services of the archakas, the difficulty lies 
in finding their money equivalent. The 
question arises, what then is the evidence 
bearing on the nature of the grant? No 
oral evidence has been adduced and that 
is natural enough, the grants having been 
made long ago, sometimes during the 
Moghul period and in many cases long 
before the British conquest. The lower ‘ 
Court has had therefore to rely exclusively 
upon the effect of the inam proceedings in 
order to find out the nature of the original 
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_ grant. That enquiry has been described 
by the Privy Council as a great act of 
State and the entries then made by res- 
ponsible officers furnish the most cogent 
evidence as to the character of the endow- 
ment. In these cases Mr. Lobo has had 
the unusual advantage of being able to 
study as many as 88 fair inam register 
extracts and this has enabled him to 
compare the terminology adopted by indi- 
vidual officers and to understand the signi- 
ficeance of the words used. He has been 
able to show that different sets of words 
have been frequently employed to convey 
the same idea. here, as in some 
instances, the inam statements have been 
produced in addition to the inam regis- 
ters, greater light is thrown on the question 
at issue. 

Taking by way of example some cases 
in which both inam statements and 
extracts from the inam registers are 
available, what is disclosed may be shortly 
stated. In O.M. A. No. 299 of 1934, the 
inam statement signed by the ancestor of 
the present archaka mentions the deity in 
col. 1 headed inter alia “Name of the Pre- 
sent Enjoyer”. Likewise, in col. 11, the 
deity is shown under the heading ‘Par- 
ticulars of the Present Enjoyment”. There 
can be no doubt therefore on these ad- 
missions that the gift was to the God. 
Turning to the corresponding inam re- 
gister, in cl. 8, it is mentioned that the 
grant was “for the worship of the idol in 
the pagoda”. In cl. 13 the original gran- 
tee is shown as the deity: in cl. 14 the 
name entered in inam register is like- 
wise that of the deity. The same remark 
applies to cl. 15, which is headed : “Name 
entered in subsequent accounts’. In spite 
of these entries, reliance is placed by the 
archakas oncl. 16, where under the head- 
ing “The present owner” the following 
entry appears: “Sri Viswaraswami (wor- 
shipper) Tangalur Venkatasivadu.” Here 
the word ‘worshipper’, as is conceded, 
means archaka. What is contended is 
that the coupling of the name of the 
archaka with that of the deity shows that 
the gift was made to the archaka bur- 
dened with service. It is this entry in 
cl. 16 which has made such an argument 
possible, but it is perfectly clear that in 
the face of the admissions and the entries 
already referred to, such a contention cannot 
prevail. : : 

There is one matter to which in this 
connection attention may be drawn. In 
regard to cl. 8, it was contended for the 


archakas that the words ‘For the worship 
of the idol’ materially differ from the 
terminology ‘for nithya naivedya deepara- 
thana’, the argument being that in the 
latter case there is a stronger presumption 
that the grant was intended to be a 
service inam. That this contention is 
untenable is shown beyond doubt by a 
csmparison of the entries in Ex. J. the 
inam statement and Ex. H-l, the inam 
fair register in O. M.A, No.121 of 1934. Both 
thess documents relate to the temple of 
Sri Seetharamaswami at Nandivelugu. In 
the inam statement, signed by the archaka's 
predecessors in-interest,. the object of the 
grant is stated to be “for the offering of 
daily naivaidyam and deeparathana”™ (see 
col. 6). ‘Lhe corresponding entry in the 
inam register is ‘for the worship of the 
idol in the pagoda’. Thus, the statement 
and the register eniploy two different sets 
of words to convey the same idea. It 
may here be observed that having regard 
to the scheme of the register, the most: 
decisive entries are those appearing in 
cols. 13 to 16, for, it is here that provi- 
sion is made for the entering of the name 
of the grantee, as shown in the ‘relevant 
ancient records at different stages from 
the date of the grant tothe date of the 
preparation of the register—this period | 
covering in some cases more than a 
century. Again, a distinction has been 
sought to be made on the basis of the 
entries in col. 21. The phraseology of the 
Deputy Oollector's recommendation was 
not uniform. In some cases it merely ran 
‘to be confirmed’; in certain other cases, the 
language used was “to be confirmed and 
continued so long as the service is regu- 
larly performed”. That no difference wag 
in fact intended is shown by a comparison 
of the registers in C. M. As. Nos. 299 and 
120 of 1934. The entries in the statement 
and those in the register in O. M. A. 
No. 299 of 1934 make it perfectly clear 
that the grant was made to the deity; the 
recommendation in col. 21, there was “to 
be confirmed”. In O, M. A. No. 120 of 1934 
the admissions of the previous urchakas 
and the entries in the register show like- 
wise indubitably that the grant was 
intended to be tothe deity, but in col. 21 
we tind that the recommendation, although 
based on data similar to what existed in 
the previous case, was differently worded 
—which fact shows, as already stated, 
that this difference in the phraseology is 
immaterial. 

Tbere is yet another contention that 
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has been advanced which may be con- 
veniently noticed here. It has been sug- 
gested for the archakas that there is 
another difference in the wording of the 
recommendation that has an important 
bearing. The difference lies in this, namely, 
whether the reference in col. 21 is to the 
service or to the worship. It is argued 
that if the recommendation is to the effect 
that the grant is “to be confirmed so long 
Jas the service is performed”, that. is a 
service grant, but if it says ‘solong as the 
worship is performed’, that is a grant to 
the deity. In the first place, it is signifi- 
cant that the final orderin either case is 
merely ‘confirmed’. Secondly, a compari- 
son of the entries in the three out of the 
four registers filed in C. M. A. No. 131 of 

1934 is sufficient to show that this con- 
tention in unfounded. Although there is 
no material difference in the entries in the 
other columns, the recommendation in the 
one case refers to the continuance of the 
worship, whereas in the other two cases, 
to the performance of the services. Lastly, 
there is another piece of evidence to which 
we may refer. In some ‘cases extracts 
. from the settlement register have been 
filed and they show that the lands were 
entered in the name of the God. Mr. Ranga- 
chari, Counsel for some of the archakas, in 
his argument stressed the distinction be- 
tween the two classes of grants, namely 
(1) those made to specified individuals 
who at the time happened to be archakas, 
and (2) those made to the archakas for 
the time being, i.e. gifts annexed to the 
archaka office. 

His argument is that although the evi- 
dence falls short of showing that the 
grants here belong to the former cate- 
gory, it must still be held that they fall 
under the latter group. As between the 
two contentions, it would probably be 
easier to make out, were the material 
forthcoming that the gifts were intended 
to be annexed to the cffice, but in the 
present cases the only possible conclu- 
sion at which we can arrive is that the 
gifts were intended for the deity. For 
the archakas reliance has been placed upon 
Sami Ayyangar v. Venkataramana Ayyangar 
(2), where the entries in theinam fair 
register were construed as evidencing a 
grant burdened with service. But that 
case is easily distinguishable by reason of 
the peculiar wording of the entry in 
col. ‘21, which ran thus: “to be confirmed 

(2) 39 L W 513; 150 Ind. Oas 156, A IR 1934 Mad, 
381;6 R M 702. 


to the party in col. 16, so long as he 
continues the performance of the services." 
The reference here is to a “party” and 
there can be no ambiguity in the expres- 
sion “he continues,” which must neces- 
sarily refer to some individual as dis- 
tinguished from the deity : and when this 
entry is read in conjunction with what 
appears in col. 16, where the name of the 
archaka is given, though preceded by 
that of the God, it would be legitimate to 
infer that the grant wasin favour of the 
archaka. As observed in that case, what- 
ever ambiguity might attach to the wordse 


in col. 16, the words in col. 2) were 
explicit and unequivocal 
It has been contended, not without 


justification, that the -effect of our judg- 
ment would be to unsettle prevalent 
notions and to deprive the archakas as a 
class of what has always been assumed 
without question to be their private pro- 
perty. But this result, though unfortus 
nate, cannot be helped and in fact, but 
for their long and continued enjoyment 
the claim made on their behalf would 
have found little support in the material] 
on the record. The resulting hardship 
will, we have no doubt, be redressed parti- 
ally at any rate by the Religious Endow- 
ment Board fixing proper and adequate 
remuneration for the archakas’ services ; 
this would be some recompense for the 
loss by the archakas of the lands which 
though wrongly, they came to treat as 
their own. Then remains a contention 
which has been put forward relating to 
the service of the notices. Under s. 70, 
Hindu Religious Endowments Act, the 
notice of assessment has to be served 
upon the trustee of the institution cone 
cerned. In most of these cases there was 
no legal trustee: where a trustee could be 
found, he was either a nominal or self- 
constituted trustee. What was more 
significant—the early property that could 
be called temple property was in the 
majority of the cases property claimed 
by the archakas as their own, so that if 
their claim was well-founded, the temple 
would be left without a cent of land. The 
question that arises is whether the re- 
quirement of s. 70 is fulfilled by the 
notice being served upon the archaka on 
the ground that he isthe de facto trustee. 
When the archaka takes possession of the 
property of the temple or a part of it 
and conducts himself for all practical pur- 
poses as if he were a trustee, we fail to see 
why his position is not thatof a trustee de 
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son tort or de facto trustee, especially when, 
as is natural in the case of such Village 
temples, there is no properly constituted 
or de jure trustee, Section 9113) runs thus; 
“Trustee” means 3 , 

“a person, by whatever designation known, in 
whom the administration of a religious endow- 
ment hae vested and includes any person who is liable 
asif he were a trustee.” 

In Halsbury’s Laws of England the 
expression “trustee de son tort” is thus 
defined : | 

“A person who, not being a trustee and not 
having authority from a trustee, takes upon him- 
self to intermeddle with trust matters or to do 
acts characteristic of the office of trustee, makes 
himself a trustee de son tort—a trustee of his 
own wrong, or, as it is also termed a constructive 
trustee: 28 Halsbury (1914 Edn.), para, 197, p. 91." 

Such a trustee or a de facto trustee 
clearly falls within the definition given in 
the Act. We therefore agree with the 
Court below that in every case the service 
has been sufficient. In some few cases 
another point has been raised, namely, 
that under s. 69 the authority that should 
make the assessment is the Board itself 
and where a subordinate officer has been 
deputed to perform that function, there 
has been no valid assessment. But it has 
been found on examination that this 
question is not material, as there has been 
in each one of the cases at last one 
demand, i.e. the demand for one Fasli 
which is not open to this attack ; it has 
therefore been agreed that no useful pur- 
pose will be served by pressing this point. 
The result is that in the following cases 
the judgments of the Court below are con- 
firmed and the appeals are dismissed with 
costs ; the Advocate's fee in each case is 
fixed at Rs. 25: O.M. Appeal. Nos. 229 
of 1934, 119 of 1934, 120 of 1931, 122 of 1934, 
326 of 1934, 127 of 1934, 130 of 1934, 132 of 


1934. 134 of 1934, 455 of 1934, 456 of 1934, ` 


121 of 41934, 123 of 1934, 128 of 1934, 
+29 of 1934, 131 of 1934 and 458 of 
934. 
i The following two appeals’ filed by the 
archakas have not been pressed and are 
dismissed with" costs: the Advocates’ fee 
dn each case is fixed at Rs. 25: in O. M. 
Appeals Nos. 124 of 1934 and 133 of 
4, 
ae regards O. M. A. No. 125 of 1434 also 
filed by the archakas, so far as the main 
part of the case is concerned, their claim 
fails, but in regard to the 18 acres referred 
to in the lower Uourt’s judgment, the case 
stands on a differentfooting. In the inam 
register. the total extent shown as the 
deity’s land is 20 odd acres, but according 


to the present contention of the Board: 
the extent of the land claimed is 47.4 
acres and comprises five Survey Nos. 422, 
547, 563, 569 and 625/3: see Ex. G, the 
preliminary report. According to the re- 
settlement register, only three of these plots, 
namely these bearing ‘os. 422, 547 and 
563 are shown as belonging to the institu- 
tion and these three together are of the 
total extent of nearly 32 acres, that is to 
say, more than what is shown in the inam 
register. It follows that tbe claim of the 
archakas thet they are entitled to the 
plots bearing the remaining two numbers, 
namely, 569 and 625/3, of the total extent 
of 18 odd acres cannot be dismissed as 
being unfounded. The omission of these 
numbers inthe re-settlement register sup- 
ports their contention that the deity is 
not entitled to them. Although the 
archakas have not been able to make out 
how they acquired these lands, we must 
on the evidence hold that their claim has 
been established. To this extent the lower 
Court's finding is varied: otherwise the 
appeal stand dismissed In this case we 
direct that each party sball bear his costs 
throughout. 
C. M. A. No. 25 or 1934 
(E P. No. 176 of 1930) 

So much for the appeals, fied by the 
archakas. Turning now to the appeals 
filed by the Board, C.M. A. No. 25 of 193, 
with which we shall orst deal, raises no 
question of title. The respondent admits 
that his possession is that of a trustee but 
contends that the temple in question is a- 
private and nota public one, The learned 
District Judge has upheld his contention 
on the ground of res judicata but as has 
been held in several cases, a Court under 
s. 70 2) ofthe Act must execute the 
demand made by the Board asif it were a 
decree and cannot enter into questions of 
its validity or propriety : see President of 
the Board of Commissioners for Hindu 
Religious Endowments, Madras v. Shirur 
Mutt '3) and Ramiah v. Hindu Religious 
Endowments Board, Madras (4). We must 
therefore set aside the order of the Court 
below but this decision will not preclude 
(we make this observation with the consent 
of both sides) the question whether the 
temple is private or public, from being 
taised under s. 84o0f the Act, and being 


.(3) 58 M 760; 156 Ind. Cas 747;68 MLJ 200; 41 
L Kere (1935) M'W N 142; A I R1935 Mad. 217; 
44. 
(4) 58 M 764; 157 Ind. Oas. 618; 41 L W 411; (1935) M 
WN 317;68 ML J 494; AIR 1935 Mad. 396, 
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dealt with under its provisions. In the 
circumstances we direct each party to bear 
his costs throughout. (Their Lordships then 
considered C. M. A. No. 135 of 1934 (E. P- 
No. 204 of 1930,,and O. M. A. No- 297 of 
1934 and after allowing them, proceeded). 
This case differs from the rest, as the deed 


of gift is bere forthcoming ; also in another . 


respect, namely that the gift is a recent 
date. The donee under the deed is Nara- 
yanacharlu,. archaka of Sri Konthandara- 
swami. As observed in Sami Ayyangar 
v, Venkatramana Ayyangar (2), the ques- 
tion whether the grant is to an institu- 
tion represented by its manager or to a 


named individual who fills a certain 
character, is often a difficult one. Three 
constructions are possible: first, that 


the religious trust was intended to attach 
to the whole property in which case the 
archakas hold it in trust for the deity ; 
secondly, that it was irtended to attach 
to a part of it: in other words, that the 
gift was to the archakas burdened with 
‘service ; that the gift was intended to be 
annexed to the archaka office: see Subra- 
manya Odayar v. Sree Vaikuntam Kailasa- 
natha Swami Koil (1). The question is one 
of consiruction, depending in each case upon 
the terms of the particluar instrument. The 
gift was made, as the deed recites, on the 
occasion of the installation of the deity. 
This supports to some extent the Board’s 
contention, but apart from that, the deci- 
sive words in our opinion in-the deed are 
those which direct the archaka to tuke 
possession on behalf of the institution. 
The expression ‘on behalf of' clearly indi- 
cates that the donor intended that the 
deity was to be the grantee. It is con- 
tended that the recital that the donee was 
to be in possession ‘hereditarily’ is incon: 
sistent with the idea.that the land was to 
be taken by the deity. This expression 
shows no more than that the gift was 
intended to be absolute; it was with the 
same object that the other recital was 
made, namely, that the donee was to 
enjoy the land in any manner he pleased. 
Lastly remains the fact, though this by 
itself may not amount to much, that the 
property was described in the deed as 
being worth only Ns. 660 which would go 
to show that the income would be just 
Sufficient forthe purposes specified in the 
deed, namely, nithya naivedya deepa- 
rathana. In tLe result, the lower Court's 
decision is reversed and the appeal filed 
by the Board is allowed with costs; the 
Advocates fee is fixed at Rs, 25, 
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CO. M. A. No. 137 or 1934 (E. P. No. 118 
of 1930) and O. M. A. No. 295 op 1934 
(E. P. No. 82 or 1931) 

In these cases the decisions of the lower 
Court have not been shown to be wrong and 
they are accordingly confirmed and each 
of the appeala is dismissed with costs, the 


Advocates’ fee in each case is fixed at 
Rs. 25. > 
C. M. A. No. 296 or 1934 (E. P. No. 128 


cF 1931) 
Mr. Subba Rao, the Board's Ooungel, 
reports that the appeal has abated and it 
is dismissed. 


N.-D. Order accordingly. 





CALCUTTA HIGH COURT 
Appeal No. 1018 of 1935 
May 10, 1937 
HENDERSON AND Biswas, JJ. 
NARENDRA NARAIN ROOJ—Puraintip# 
APPELLANT 
versus 
JNANADA DASSI— DEFENDANT AND oT: ERS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27 (1), O. XIII, r. 2—New evidence when can be 
admitted in appeal—Scope and requirements of 
0. XIII, r. 2and 0. XLI, r. 27—Appellate Court, if 
can admit additional evidence when satisfied with 
reasons of its non-production at initial stage== Dig- 
cretion under O. XIII, r. 2, exercise of-—Unimpreach- 
able authenticity of document, whether material— 
Consideration under O. XLI, r. 27 — Practice— 
Remand—Lower Appellate Court improperly admitt- 
ing evidence—High Court, if can look at evidence to 
see whether finding can be warranted by remaining 
evidence —Remand, when can be dispensed with. 

The legitimate occasion forthe application of 
O. XLI, r. 27 (l)is when, on examining the evidence 
as it stands, some inherent lacuna or defect becomes 
apparent, not where a discovery ie made outside the 
Oourt of fresh evidence and the application is made 
to import it. Kessowji Issurv. G. I.P. Ry, (1) and 
ee Thakur v. Lal Mohar (2), followed. ip, 431, 
col, 2. 

"ihe! scope and requirement of O. XLI, r. 27, are 
different from these of O. KUI, r. ?. Order XIII, r. 2 
refers to production’ of documents only, and that in 
the trial Uourt, while O. XLI, r. 27, deal with the 
taking of additional evidence, oral as well as docu- 
mentary, in the Appellate Court. In the , one casa 
the question is one of condoning delay in the pro- 
duction of documents on whicha party relies, inthe 
other, of admitting evidence which the Court 
requires, either of its own motion or at the instance 
of a party for the disposal of the case. It is not to 
be supposed that an Appellate Oourt should admit 
additional evidence merely because it is satisfied 
that there was sufficient ground for its non-produc- 
tion is the initial stage in the trial Court. [p. 432, 
col, 1. 

The fact of a document being of unimpeachable 
authenticity is no doubt very material in consider- 
ing whether the Court should or should not exercise 
its discretion in favour of a party under O. XII, 
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r.2, but m determining whether or not an order should 
be made under O. XLI, r. 27, considerations of a 
materially different character arise. 

The High Oourt has, generally speaking, on second 
appeal no right to look at the evidence to decide 
whether the remaining evidence in a case other than 
that which has been improperly admitted is sufficient 
to warrant the finding of the Court below. The only 
oases which can with propriety be disposed of under 
such circumstances without a remand, are those 
where independently of the evidenceimproperly ad- 
mitted the lower Court has apparently arrived at its 
conclusions upon other grounds. Womes Chunder 
Chatterji v. Chandi Churn Roy (4), followed. Kanta 
Mohan Mekic v. Makhan Santra (5), relied on. [p. 

, QO. 3 Pi 

A. from the appellate decree of the Dis- 
trict Judge, Birbhum, dated March 6, 1935. 

Messrs. Atul Chandra Gupta and Mukti- 
pada Chatterjee, for the Appellant. 

Messrs. Surajit Chandra Lahiri and 
Kamalakshya Basu, for the Respondents. 

Biswas, J.—The plaintiff is the appel- 
lant in this case. The suit was for decla- 
ration of title and recovery of possession. 
‘In support of his title, plaintiff relied 
on a mortgage, akobala and a kabuliyat. 
His case was that the property in suit 
being a house in the town of Suri belonged 
to one Kirtibas Haldar, and that Kirtibas 
first mortgaged and then sold it to the 
plaintiffs, and that thereafter plaintiff let 
it to Kirtibas’ mother, Nani Bala, for 
6 months. Kirtibas afterwards died, and 
his mother not having given up the house 
on the expiry of her lease, plaintiff brought 
this suit. He made both Nanibala and 
Kirtibas’ widow, Jnanada Dasi, defendants, 
as both were in possession. The mother 
died pending the suit, and the suit was 
contested by the widow (defendant No. 2) 
alone. The defence was that the mortgage, 
the kobala and the kabuliyat were all 
benami transactions, and that these had 
been put through by Kirtibas to defraud 
some creditors in Calcutta. The trial 
Court overruled the defendant's contention 
and held thatthe plea of benami had not 
been made out. The plaintiff's title was 
declared, but the prayer for khas posses- 
-sion was refused as the learned Subordi- 
nate Judge held that notice was necessary 
and such notice had not been given. The 
defendant appealed, and on appeal the 
learned District Judge reversed the deci- 
sion of the trial Court. He held that the 
transactions relied on by the plaintiff were 
all benami, and in that view dismissed 
the suit. 

The plaintiff has appealed to this Court, 
and his main contention is that in coming 
to his finding the learned District Judge 
had relied on additional evidence which 
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should not have been admitted. . The ques- 
tion in this appeal. therefore, relates to 
the admissibility of this additional evi- 
dence. It will be seen that the judgment 
of the trial Court was given on Decem- 
ber 12, 1932, and the appeal in the 
lower Appellate Court was filed on Febru- 
ary 1, 1933. The appeal was not taken 
up for hearing until June 1, 1934, On 
this date, the defendant-appellant Jnanada 
Dasi applied for permission to put in a 
number of documents by way of additional 
evidence which she maintained would be 
sufficient to repel the finding of the trial. 
Oourt. In her petition she stated that 
the documents should have been filed 
before, but that being an illiterate woman 
she could not properly instruct her Pleader 
regarding the existence of these documents 
in time. Although. in her petition the 
defendant limited her prayer to the admis- 
sion of these documents only, and that for 
the specific purpose indicated, it appears 
that at the hearing the prayer was en- 
larged so as to embrace the taking of 
further additional evidence ‘‘on some other 
points on the record” as well.” The appli- 
cation was opposed by the plaintiff, but 
the learned District Judge made the order 
asked for and sent down the case to the 
trial Court for “the recording of such ad- 
ditional evidence as may be adduced by 
either party”. In making this order he 
appears to have been largely influenced 
by the consideration that the appellant 


“was a poor woman, and that owing to her 


poverty and some other reason, her. case 
had not been properly conducted in the 
Court below. He thought that it was 
“essential in the interests of justice” that 
the appellant should be given an opportu- 
nity to adduce additional evidence. The 
additiona] evidence which was let in con-. 
sequence of this order was both oral and 
documentary. The documentary evidence 
included an extract from the Record of ` 
Rights, a number of rent receipts showing 
payment of rent for the property in suit 
by Kirtibas to the superior landlord and 
some landlord’s papers. 

We have no difficulty in holding that this 
additional evidence ought to be excluded 
from the record altogether. The order of 
the learned District Judge was presumably 
made under the provisions of O. XLI, r. 27, 
Oivil Procedure Code, but clearly it was 
against both the letter and the spirit of this 
Rule. The purpose for and the circum- 
stances in which additional evidence may 
be admitted under this Rule have been 
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now put beyond all doubt by tke pronounce: 
ments of the Judicial Committee in more 
_ than one case. The ordinary rule is that 
the parties to an appeal shall not be entitl- 
ed to produce additional evidence, whether 
oral or documentary, in the - Appellate 
Court. But exceptions have been engrafted 
on this general rule by O. XLI, r. 2/, Civil 
Procedure Code. These exceptions are 
set outin cls. (a) and (b) of sub-r. 1, of this 


Rule. Clause (a) has no application to the. 


present Case as there is no question of the 
trial Court having refused to admit evidence 
which ought to have been admitted. It is 
not the defendant's case that the docu- 
ments had been produced by her in the 
trial Court, though at a late stage, and that 
they were not admitied by the trial Court, 
although there was good cauge for their 
non-production at, the first hearing. In 
other words, it is not her case that the trial 
Court had wrongly refused to exercise its 
discretion under O. AI, r. 2. Her prayer 
for the admission of the additional evidence 
could therefore be justified, if at all, only 
under cl. (b) of O. XLI r. 27 (1) Clause (b), 
however, permits such additional evidence 
to be let in 

« “only ifthe Appellate Court requires any document 
to be produced or any witness to be examined to 
enable it to pronounce judgment, or for any other 
substantial cause.” 

We need not pause to consider whether 
the reason put forward by the defendant 
in her petition comes within the words 
“any other substantial cause’. Whether 
that be so or not, the first requirement 
ander this clause is that the Appellate 
Court must require the additional evidence 
to be preduced. This requirement, in our 
opinion, cannot be said to have been satis- 
fied in the present case. -There is nothing 
in the order complained of to indicate that 
it was the Appellate Court which required 
the production of this additional evidence 
either because this was necessary to enable 
it to pronounce judgment, or for any other 
substantial cause. The learned District 
Judge was merely helping the defendant 
to improve her case by calling further evi- 
dence. In other words, he allowed the 
defendant who was unsuccessful in the 
lower Court to “patah up the weak points 
in her case and to fill up omissions in the 
QOourt of Appeal”, the very thing which the 
Privy Council has’ held cannot and ought 
not to be allowed. As was observed by 
their Lordships of the Privy Council in 
‘Kessowji Issur v, G. I. P. Ry. (1) which is 
the leading case on the subject, 

(1) 34 I A 115; 31 B 381;9 Bom, LR 671(P 0), 


NARENDRA NARAIN Roos v. SNANADA Dasst (GALI) 


431 
“the legitimate occasion for the application of the 
present rule is when, on examining the evidence 
as it stands, some inherent lacuna or defect 
becomes apparent, not where a discovery is made 
outside the Court of fresh evidence and the appli- 
cation 13 made to import it.” 

This was reeaffirmed and further exe 
plained by the Judicial Committee in the 
later case in Parsotim v. Lal Mohar (2) 
where after quoting the above passage 
their Lordships say: 

“It may well be that the defect may be pointed 
out by a party, or that a party may move the 
Court to supply the defect, but the requirement 
must be the requirement of the Court upon its 
appreciation of the evidence as it stands. Wher- 
ever the Court adopts this procedure, it is bound 
by r. 27 (2) to record its reason for so doing, and 
under r. 29 must specify the points to which the 
evidence is to confine and record on its proceedings 
the point so specified,” 

So far asthe record in the present case 
discloses, we do not find any of these con- 
ditions was complied with. The order was 
no doubt made on the date the appeal was 
taken up for hearing, but it does not appear 
to have been made upon an examination 
of the evidence as it stood, nor were an 
specific points indicated to which the addi- 
tional evidence was to be directed. The 
mere fact that the learned District Judge 
observed that considerations of justice 
demanded that the order should be made, 
does not show that he came to this conclu- 
sion upon an appreciation of the evidence 
on the record or that Le felt it necessary {o 
call for the additional evidence. On tke 
other hand, his opinion “that the dispute 
between the parties should be finally adjudi- 
cated after all the materials are on the 
record”, followed by the further remark 
“I do not think that the respondent will in 
any way be prejudiced if the prayer of the 
appellant be granted”, clearly shows that 
his object in making the order wag merely 
to enable the defendant to bring in further 
evidence which she thought was necessary 
to completely establish her case. This he 
was not justified in doing, The learned 
District Judge appears to have dealt with 
the matter as if it was one under O. XII, 
r. 2, Civil Procedure Code, and the only 
point for consideration was whether or not 
there was sufficient ground of non-produc- 
tion cf the evidence at the initial stage. 
The scope and requirements of O. XLI, r. 27 
are, however, different from those of O. XII 
r.2. Order XIII, r. 2,refers to production of 
documents only, and that in the trial 

(2) 581 A 254; 132 Ind. Cas, 721; AIR 1931P0 143; 
10 Pat. 654; 33 Bom. LR 1015; (1931) AL J 513; 35 G 
W N 786; Ind. Rul. (1931) P O 209; 31 LW 76; 540 


7 J l; 12 P L T 683; (1931) M W N 929; 61M LJ 489 
). 
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Court, while O. XLI, r. 27 deals with the 
taking of additional evidence, oral as well 
as documentary, in the Appellate Court. In 
the one case the question is one of condon- 
ing delay in the production of documents on 
‘which a party relies; in the other, of ad- 
mitting evidence which the Oourt requires, 
either of its own motion or at the instance 
of a party for the disposal of the case. 
It is not to be supposed: that an Appellate 
Court should admit additional evidence 
merely because it, is satisfied that there 
was sufficient ground for its non-produc- 
tion at the initial stage in the trial Court. 

The learned Advocate for the respondent 
argued that sofar at any rate as one item 
in the additional evidence, namely the 
Resord of Rights, was concerned, there 
could be no objection to its being admitted, 
gesing that it was an official document 
and there could be no suspicion about its 
genuineness or authenticity. In support 
of this contention he relied on the decision 
of the Privy Council in Gopica Raman Roy 
v. Atal Singh (3). That was, however, a 
case under O. XIII, r. 2. It was point- 
ed out that the rule of exclusion embodi- 
ed in this rule comes into operation 
only when the documents on which 
a party relies should bave been but 
were not produced at the first hearing, 
and that, therefore, this rule will not 
apply where the evidence is that the 
documents were not in the possession or 
power of the party atthe date of the first 
bearing. Their Lordships then went on to 
add: 

“Further, as has been held in India, even where 
the rules of exclusion apply and the documents 
eannot be filed without the leave of the Oourt, that 
leave should not ordinarily be refused where the 
documents are official records of undoubted authen- 
ticity which may assist the Court fo decide rightly 
the issues before it.” 

As already indicated, there was no ques- 
tion in the present case of any of the 
documents being admitted at a late stage 
with the leave of the trial Court under 
O. XIM, r. 2, or of the Court of Appeal 
admitting the documents, because the trial 
Court had wrongly refused such leave. 
The fact of a document being of unim- 
peachable authenticity is no doubt very 
material in considering whether the Court 
should or shculd nct exercise its discretion 
in favour of apariy under O. KIH, r. 2, 
but in determining whether or not an order 


(3)56 I A 119:114 Ind. Oas. 561; A I R 1929 P O 99; 
56 U 1003; 33 C W N 463: 9 L W 674;49OL J 327: 
10 P L T 301; 31 Bom. L R 724; (1929) A L J 246; 56 M 
LJ 562; Ind. Rul. (1929) P C 73(P O.) 
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should be made under O. XLI, r..27, con- 
siderations of a materially different character 
arise. Treating the case even as one under 
O. XIII, r. 2, it is not shown that the docu: 

ments which the defendant sought to be 

admitted in the Appellate Court were not 

in her possession or power at the initial - 
stage. The learned Advocate for the respon- 

dent next argued that although the addi- 

tional evidence was admitted by the Appel- 

late Court, it did not allow itself to be 

Influenced by such evidence in coming to 

its findings. We do not think this argu- 

eae lt founded. The learned Advocate 

relies on this passage in the j ; 

the District edes F ademen j 


“I may as well place iton record that I h 
ave 
been swayed fo any material extent by the frock 
oral evidence adduced on the side of the widow 
after the case went back on remand,” . 


It will be seen that the learned Judge 
here refers only to the oral evidence, and 
not to the documentary evidence which 
formed the really important part of the 
additional evidence. He has indeed freely 
referred to and relied on the documentary 
evidence in his judgment. It is impossible 
for us to say what conclusion he would 
have come to upon the remaining evidence 
on the record, if the additional evidence 
were eliminated. As was held by this 
Court in Womes Chunder Chatterjee `v 
Chandi Churn Roy (4) the High Court has, 
generally speaking, on second appeal no 
right to look at the evidence to decide 
whether the remaining evidence in a Case 
other than that which has been improperly 
admitied is sufficient to warrant the find- 
‘ing of the Court below. The only cases 
which can with propriety be disposed of 
under such circumstances without a remand 
are those where independently of the evi- 
dence improperly admitted, the lower Court’ 
has apparently arrived at its conclusions 
upon other grounds see: also Kanta Mohan 
Mallik v. Makhan Santra (5). On the prin- 
ciple laid down in these. cnses, we must 
accordingly set aside the judgment and 
decree of the learned District Judge, and 
remand the case for a re-hearing of the 
appeal after excluding the additional evi- 
dence. As the learned District Judge of 
Birbhum has already expressed an opinion 
on the merits of the case, we think the 
re-hearing should be before another learned 
Judge. The result is that this appeal is 
allowed, the judgment and decree of the 
learned District Judge are set aside, and 


(4) 9 O 293, . 
(5) 39 O W N 277; 164 Ind, Oas. 186; 9 R 0 158, 
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the case remanded to the Court of the 
District Judge of Birbbum to be disposed 
of in accordance with the directions in this 
judgment. Costs of all the Courts, includ- 
ing the costs of this hearing, will abide the 
result. 

Henderson, J.—I ‘agree. 

D. Case remanded. 
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PRIVY COUNCIL 
Appeal from the Calcutta High Court 
June 28, 1938 
Lorp Romer, Sre SHapt Lat AND 
Siz Grores KANKIN. 
BENGAL COAL COMPANY, LIMITED— 
APPELLANTS 


versus 
Sri Sri JANARDAN KISHORE LAL 


. SINGH DEO AND ANoOTAER— RESPONDENTS 

Bengal Cess Act (IX of 1880), ss. 5,6 and 
preamble—Cess is levied on immovable property and 
immovable property is liable to pay it—Assesament 
in case of mines—Lease—Construction—Lease of 
mine—Covenant in lease that lessees shall “pay and 
discharge all taxes, rates, assessments and imposition 
sarawa = ain the nature of public demands whch shall 
be charged, assessed or imposed upon the mines”— 
Lessors paying certain cesses or taxes which lessees 
were liable to pay and income-tax on royalties—Suit 
for reimbursement—Held on construction that 
lessors were entitled to recover cesses paid but. not 
income-tax. A 

The words of ss. 5and 6 of the Bengal Cess Act, 
together with the preamble and other sections (e. g., 
2:80), are-to the effect thatthe cess is levied on 
the immovable property and that the immovable 
property is liable to pay it. It is assessed differ- 
ently as regards lands and mines—in the case of 
lands itis assessed on the annual valus and in the 
cano of mines on the annual net profits: [p. 434, 
col. 2.) 

The plaintiff leased out his mines to defendants 
in 1915. A covenant in the lease was to the following 
effect. “The lessees shall pay the royalties and royalties 
reserved by this lease at the time and in the manner 
above appointed in that behalf and shall also pay 
and discharge all taxes, rates, assessments and 
impositions whatsoever being in the nature of public 
demands which shall from time to time be charged, 
assessed or imposed upon the said mines or any 
part thereof by authority of the Government of 
India or the said Local Government or otherwise 
except demand for land revenue.” Plaintiffs filed a 
suit against defendants in 1929, claiming re-im- 
bursement in respect of cesses or taxes paid by 
them onthe ground that the defendants were liable 
to pay them under the covenant. These public de- 
mands were three in number—namely, (1) Koad and 
Public Works Cess under the Cess Act, 1480 (Ben- 
gal Act IX of 1850); (2) expenses charged to the 
plaintiffs under cl. (b) of sub-s.(1) of s. 10 of the 
Bengal Mining Settlements Act, 1912 (Bengal Act 
11 of 1912); (3) Income-tax upon royalties reserved 
by the lease : 

Heid, on construction, 3 

-(i) that the cess livied under tho Bengal Cess Act 
is one imposed upon the immovable property and the 
lessor was entitled to recover it from the lessee, 
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(ii) that the words “ taxes, rates, assessments and 
impositions whatsoever” in the covenant were follow- 
ed by the words “charged, assessed or imposed 
upon the said mines "—a variety of phrase which 
was intended to avoid restricting the covenant to 
cases in which the demand was in the strictest 
sense “charged upon the land." The phrases were to 
be taken in their ordinary and natural meaning. 
The words “upon the said mines or any part 
thereof" did not refer to the interest of the lessees 
as distinct from that of the lessors, As the expenses 
charged under cl. (b), sub-s. 1 ofs. 10 of Bengal 
Act II of 1912, were recoverable as arrears of land 
revenue they were certainly a burden “ charged, 
assessed or imposed upon” the lend and thus the 
expenses paid by the lessor could be recovered. 
Payne v. Esdaile (4), referred to. A 

1434) Income-tax is ina very different position, as in- 
tending purchasers or mortgageesof the lessors’ inter- 
est would appreciate. It is not a tax imposed upon the 
mines in any sense relevant to the lessees’ covenants in 
a mining lease. Indeed, expreas words referring to 
public demands imposed upon the proprietors in 
respect of the mine would not have brought income- 
tax within the covenant, It may be true that the 
suggestion that the covenant extends to income-tax 
in respect of the plaintiffs’ royalties would not, in 
1915, seem so unreasonable as it would after the 
Income Tax Acts of 1918 and 1922, had graduated 
the tax according to the amount of the aseessee’s 
total income. But a general tax on the income of 
all persons with exceptions for smaller incomes was 
plainly outside the scope of thecovenant. The income- 
tax paid by lessor on the royalties reserved by the 
lease could not be recovered. 

Messrs. Cyril Radcliffe, K.C. aad L. M. 
Jopling, for the Appellants in lst Appeal 
atd Respondents in 2nd Appeal. 

Messrs. A. M. Dunne, K.C.,J. M. Parikh, 
Sir Hari Singh Gour, Kt. and Mr. R. Parikh, 
for the Respondents in Ist Appeal and Appel- 


lants in 2nd Appeal. | 


Sir George Rankin.—By a mining 
lease dated March 4, 1915, the plaintiffs 
demised to the Bengal Coal Oompany, 
Ltd., (defendants) therein called ‘the less- 
ees,’ the mines, beds, veins and seams of 


coal in Mousa Poidih in the district of 


Burdwan for 30 years from April 1, 1915. 
The first of the lessees’ covenants contained 
in Part VII of the schedule to the lease was 


in the following terms :— 

“The lessees shall pay the royalty and royalties 
reserved by this lease at the time and in the manner 
above appointed in that behalf and shallalso pay 
and discharge all taxes, rates, assessments and 
impositions whatsoever being in the nature of 
public demands which chall from time to time ba 
charged, asseseed or imposed upon the said mines 
or any part thereof by authority of the Government 
of India or the said Local Government or othe: wise 
except demand for land revenue and shall also pay 
interest at the rate of 12 percent. per annum on 
all arrears of such royalty or royalties from the 
due date thereof.” A 

By their plaint filed in the Court of the 
Subordinate Judge at Asansol on June 2i, 
1929, the plaintiffs claimed to be entitled 
under this covenant to decree against the 
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defendants for a sum of Rs. 2,035-8-0 
together with certain interest. The claim 
is for re-imbursement, in respect of certain 
cesses or taxes for which the plaintiffs be- 
came liable between the years 1923—-1929 
(inclusive) and which they have paid. 
These public demands are three in number 
—namely, (1) Road and Public Works 
Cess under the Cess Act, 1880 (Bengal 
Act IX of 1880); (2) expenses charged to 
the plaintiffs under cl. (b, of subs. (1) 
of s. 10 of the Bengal Mining Settlements 
Act, 1912 (Bengal Act II of 1912); (3) 
Income tax upon royalties reserved by the 
lease. 

The Subordinate Judge gave the plaintiffs 
a decree in respect cf all three heads of 
claim but disallowed the claim for inter- 
est. On appeal by the defendants the Dis- 
trict Judge of Burdwan (December 7, 1932) 
disallowed the claim in respect of income- 
tax but upheld the trial Court's decision 
as tothe other two heads of claim. Both 
sides having appealed tothe High Court, 
Nasim Ali and Edgley, JJ. affirmed the 
decision of the District Judge by decrees 
dated March 24, 1936. Two appeals to 
His Majesty have been brought pursuant 
to certificates granted by the High Court 
under cl. (c) of s. 109, Civil Procedure 
Code, and they have been consolidated. 
The defendants by their appeal dispute that 
they are liable in respect of Road and 
Public Works Cess or the charge under the 
Mining Settlements Act. The plaintiffs 
appeal against the disallowance of their 
claim in respect of income-tax. No ques- 
tion as to interest arises; nor is it con- 
tended that there is any reason why the 
covenant should not have effect according 
to its tenor. 


Learned Counsel for the defendants have 
drawn attention to the fact that the words 
of the covenant- charged, assessed or 
imposed upon the said mines or any part 
thereof are not accompanied by phrases 
{to be found in books of conveyancing 
precedents) designed to enlarge their scope 
by making express mention of demands 
impcsed in respect cf the demised premises 
or in respect of the royalties reserved by 
the lesse. Allum v. Dickinson (1), has 
been cited to show that the fact that a 
charge can be enforced against the premises 
does nct in all circumstances make it a 
charge impcsed on the premises; and the 
cbsetvatiens ci Mathew, L. J. in Foulger 


(1) (1881) 9Q BD 632; 52LJ Q B 190;47L T 
493; 30 W R 930;47 J P 102. 
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v. Arding (2), have been referred to as 
showing .that unless there be express 
mention of demands imposed on the owner 
in respect of the premises, such a demand 
is not within the covenant. 

As regards the claim for monies paid 
under the Cess Act, 1830, their Lordships 
are of opinion that the terms of that enact- 
ment deprive the defendants’ contention of 
its force : 

“5. From and after the, commencement of this 
Act in any district or part of a district, all immov- 
able property situate therein, except as otherwise in 
as, 2and 8 provided, shall be liable to the payment of 
84 road cess and public works cess, 

6. The road cess and the public works cess shall 
be assessed on the annual value of lands and on 
the annual net profits from mines, quarries, tram- 
ways, railways and other immovable property as- 
certained respectively as in this Act prescribed. 


These words together with the preamble 
and other section (e. g., B. 80), are to 
the effect that cess is levied on the 
immovable property and that the immovable 
property is liable to it. It is assessed differ- 
ently as regards lands and mines—in the 
case of lands it is assessed on the annual 
value and in the cuse of mines on the 
annual net profits. The judgment of the Board 
delivered by Mr. Ameer Ali in Maharajah 
Manindra Chandra Nandi v. Secretary of 
State for India in Council (3) has been 
referred to, but their Lordishps are unable 
to find that it casts any doubt upon the 
character of the cess as one imposed upon 
the immovable property by the plain terms 
of the Act. 

The nature of the payment to be made 
under s.10 (I) of Bengal Act II of 1912 by 
the persons mentioned in cl. (b)—‘‘all per- 
sons who receive any royalty, rent or fine 
from such mines” is not so clear. The 
word “owner” in this Act points in such a 
case as the present to the lessees and not 
to the lessors. Expenses incurred by the 
Mines Board of Health in respect of any 
area declared to bea “mining settlement” 
are to be ‘charged to” the persons mention- 
ed in cl. (b) and to the lessees in such pro- 
portions as the Local Government may 
direct: the total burden of the lessees is 
10 be divided among them on the basis of 
output, while the total burden of the 
receivers of royalties, etc. is to be divided 
among them on the basis of the Road Cess 
payable by each. There is a provision 

(2) (1802) 1 K B 700 atp. 711; 71 LJK B 499. 
86 L T 488; £0 W R 417. 

(3) 38 IA 31; 9 Ind. Cas, 311, 150 W N 201; 8 
A LJ 40; 1830L J 124;9M L T 196; 13 Bom; 


L R 82; 21 M LJ 365; 38 O 372; (1911) 2 M WN 
53 (P 0). 
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[sub-s. (4)| that “all expenses chargeable 
under this section shal] be recoverable as 
if they were arrears of land revenue”. This 
would subject the defaulter not merely to 
“cerliticute procedure” under the Public 
Demands Recovery Act but also to a sale 
‘of bis estate or interest under the Land 
Revenue Sales Acts (Act XI of 1859, Bengal 
Act VIL of 1868]. Their Lordships think 
that the effect of the Actis to distribute 
the burden of the expenses among the 
interests (superior and inferior) in the 
mine. They say nothing upon the question 
whether a revenue-sale for the zamindar's 
default would affect the interest of his 
lessees |cf. Act XI of 1859, s. 37.] because 
they are not of opinion that the words 
“upon the said mines or any part thereof” 
refer tothe interest of the lessees as dis- 
tinct from that of the lessors. Nor are 
the plaintiffs concerned in the present case 
to demonstrate that for default by the 
lessees there is a remedy against the lease- 
hold interest. Land revenue is certainly 
a burden “charged, assessed or ime 
posed upon” the land. If the remedy 
against the land be what makes it so, 
or be sufficient to make it go, then the 
payment now in question is related in like 
manner to the lessors’ interest. This con- 
clusion cannot be avoided by contending 
that the persons referred to in cl. (b) of 
s. 10 of the Act of 1912 need not necessarily 
have any interest in the mine at all. Re- 
ceipt of “royalty, rent or fine from such 
mines” prima facie imports such an interest, 
and in the absence of such interest Road 
Cess would not be chargeable under the 
Cess Act of 1880. 

The words “taxes, rates, assessments and 
impositions whatsoever” are followed by 
the words “charged, assessed or imposed 
upon the said mines”"—a variety of ‘phrase 
which is intended to avoid restricting the 
covenant to cases in which the demand 
isin the strictest sense “charged upon the 
land.” The phrases are to be taken in 
their ordinary and natural meaning. In 
Payne v. Esdaile (4), the House of Lords 
had to interpret the phrase in a Statute of 
Limitations “periodical sums of money 
charged upon or payable out of any land 
except moduses or compositions belong to 
a spiritual or eleemosynary - corporation 
sole.” As moduses were incapable of being 
charged on land in thesense of being pay- 
able out of land or realisable by remedy 
against the land itself the phrase 

(4) (1888) 13 A O 613; 58 L J Oh, 299; 59 L T 568; 
37 W R 273; 53 J P 100. i 
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“charged upon" was interpreted in a 
wider sense and as having no technical 
meaning. It was considered by Lord Hers- 
chell that the prima facie and most com- 
mon meaning would make it applicable 
only to those casesin which there was some 
remedy against the land itself, but that it 
might well be used to describe a burden 
imposed upon land if a payment has to 
be made in respect of land and the land 
can only be enjoyed subject to the liability 
for that payment. Lord Macnaghten ob- 
served:— 

“The liability to the payment falls upon the occu- 
pier or taker for the time being by reason of his 
occupation. The land carries the liability as a 
burthen from taker to taker. Beyond all doubt that 
liability subtracts‘something from the profitable 
enjoyment of the land; it must be taken into account 
on the occasion of a sale, a mortgage, or a lease. An 
intending purchaser would give so much less pur- 
chase-money; an intending mortgagee would: strike 
the amount off the rental in calculating the value of 
the proposed security, and an intending lessee would 
offer so much less rent. It eeems to me that accord- 
ing tothe ordinary understanding of mankind that is 
a charge upon land which cannot be dissociated from 
the land and which charges the occupier in respect of 
the | land.” 

The particular illustration of an intending 
lessee does not here apply owing to the 
special nature of the demand in question, 
but the other illustrations (intending pur- 
chaser, intending mortgagee) are applicale 
and add point to the circumstance that a 
remedy is given against the land itself. 
Their Lordships see no features in 
present'case rendering these considerations 


` insufficient to attract the operation of the 
covenant and are of opinion that the High - 


Court was right in holding that this part of 
the plaintiff's claim is well-founded. 
Income-tax isin a very different position, 
as intending purchasers or mortgagees of 
the lessors’ interest would appreciate. It is 
not a tax imposed upon the mines in any 
sense relevant to the lessees’ covenants 
in a mining lease. Indeed, express words 
referring to public demands imposed upon 
the proprietors in respect of the mine 
would not have brought income tax withio 
the covenant. It may be true that 
the suggestion that the covenant extends 
to income-tax in respect of the 
plaintiff's royalties would not in 1915 
seem sO unreasonable as it would after the 
Indian Income-tax Acts of 1918 and 1922 
had graduated the tax according to the 
amount of the assessee's total income. But 
a general tax on the income of all persons 
with exceptions for smaller incomes is 
plainly. outside the scope of the covenant. 
The result is that in their Lordships’ 


the. 


. 


436 


opinion both appeals should be dismissed. 
They will humbly advise His Majesty 


accordingly. There will be no order for 
costs, : i 
8 Appeals- dismissea. 


Solicitors for the Appellants in ist Ap- 
peal and Respondeuts in 2nd Appeal:— 
Messrs. Sanderson, Lee & Co. 

Solicitors for the Respondents in Ist Ap- 
peal and Appellants in 2nd Appeal:— 
Messrs. Sianley Johnson & Allen. 


ALLAHABAD HIGH- COURT 
First Civil Appeal No. 99 of 1937 

| April 1, 1938 . 

[IQBAL AHMAD. AND Harriss, JJ. 

HAKIM ENAYAT ULLAH— Deroreg- 
HOLDER—A PPELLANT 
; versus 
KHALIL ULLAH KHAN AND anoraae— 
J UDGMENT-DEBTOKS— RESPONDENTS. 

Specific performance —Decree for- execution of 
sale-deed—Decree, if itself transjers title—Property 
vests in judgment-debtor till execution of sale-deed: 
—Court, whether can execute deed in execution for 
specific performance where judgment-debtor is pro- 
hibited oy statute from transferring his property — 
U, P. Encumberea Hstates Act (XXV of 1934), s. 7 
(3)—Decree for specific performance of contract of 
sale—Application to execute sale-deed—Application 
by judgment-debtor under s.4 to Collector and ita 
forwarding to Special Judge—Objection to execution 
of sale-deed—Court, if can execute rt without sanction 
-of Pan aneka, af to be obtained by Court or 
party. 

A decree for specific performance only declare: 
the right of the decree-holder to have a rantos of 
the property covered by thé decree executed in his 
favour. The decree by itself does not transfer 
title, That this is so'is apparent from the fact that in 
order to get title to the property the decree-holder has 
to proceed in execution in accordance with the provi- 
sions of O. XXI of the Uivil Procedure Vode. bo long 
as the sale-deed is not executed in favour of the dec- 
Tee-holder either by the defendant in the suit or by 
the Court the title to thé property remains vested 
in the defendant and till the execution of the sale- 
- deed the decree-holder has no right to the posses- 
>- gion of the property. it is only the execution of 
the sale-deed that transfers title to the property. 
The sale-deed executed by a Court in pursuance of 
a decree for specitic periormance is a transfer by 
the Court on behalf of the judgment-debtor and 1t 
ig the title of the judgment-debtor to the property 
that is transferred by the sale-deed execusea by 
the Uourt, Lf the judyment-debtor is precluded from 
transferring his property by some stututory provi- 
sion, the Uourt cannot, in violation of that provi- 
sion, execute a sale-deed of the property. 

Where a decree for specific performance of a 
contract of sale is passed anu the decree-holder asks 
the Uourt to execute the sale-deed on behalf of the 
judgment-debtor and the juaggment-debtor has applied 
under 8. 4, U. P. Encumberéd Estates Act, to the 
Uollector who has forwarded it to Special Judge and 
then the judgment-debtor objects to such execution 
of the deed, the Court cannot ignore.the, provisions 
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of s. 7 (3), of the Act and cannot execute the gale- 
deed without the sanction of the Collector. It is 
not for the Oourt to apply for the sanction of the 
Collector but it is open tothe decree-holder to file 
an application before the Collector for the sanction. 

F.O. A. from the decision of the Sub- 
Judge, Pilibhit, dated December 19, 1936. 

Mesers. M. A. Aziz and Waheed Ahmad 
Khan, for the Appellant. 

Mr. G, S. Pathak, for the Respondents. 


Iqbal Ahmad, J. This is an appeal 
against an order of the Court below reject- 
ing an application for the execution of. a 
sale-deed in pursuance of a decree for spe- 
cific performance of a contract of sale. The 
appellant obtained a decree for specific 
performance of a contract of sale against 
Khalil Ullah and Musammat Kaniz Amna 
Khanam so far back asin the year 1928 or 
1929. It is stated that by an oversight the 
Court did not, by its decree, direct that on 
the execution of the sale deed pvssession 
of the property covered by the decree 
would be delivered to the decree-holder, 
This led to an application by the decree- 
holder for the correction or amendment of 
the decree. This application was rejected 
by the trial Judge, but ihis Court allowed 
the application and directed the amend- 
ment prayed for by the decree: holder. 


. Armed with this amended decree the decree- 


holder applied to the Court below for 
execution of the sale-deed in terms of the 
decree. ‘In the meantime Khalil Ullah had 
applied to` the Collector under s. 4 
Encumbered ` Estates Act. and it is 
admitted .before.ua that the Collector did 
forward -the’ ‘application to the Special 
Judge in accordance with the provisions of 
s. 6 of the Act. 

Khalil Ullah objected to the application 
of the decree holder on the ground that as 
the Collector had forwarded the applica- 
tion to the Special Judge his proprietary 
rights in land could not be bransferred in 
view of the provisions of cl. (3) of s. 7. 
This contention of Khalil Ullah was given 
effect to by the Court below and the 
application for execution was dismissed. In 
appeal before us it is argued on behalf 
of the decree-holder that ci. (3) of 8. 7, 
Encumbered Estates Act had no applica- 
tion to the case. It is contended that title 
to the property covered by the decree was 
transferred by the decree itself and that 
the execution of sale was a mere formality 
to evidence the transfer of the title by tne 
decree. It is, therefore, urged that there 
was no question of any transfer being made 
by the Oourt. Secondly, it is contended 


` 
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that that cl. (3; merely prohibits transfer by 
he Owner of the property and has no 
application to a transfer by the Court in 
pursuance of a decree for specific perform- 
ance of a contract of sale. The arguments 
advanced on behalf of the decree-holder 
appear to us to be without substance. A 
decree for specific performance only declares 
the right of the decree holder to have a 
transfer of the property covered by the 
decree executed in his favour. The decree 
by itself does not transfer title. That this 
18 80 18 apparent from the fact that in order 
to get title to the property the decree-holder 
as to proceed in execution in accordance 
with the .provisions of O. XXI of the 
Code. So long as the sale-deed is not 
executed, in favour of the decree holder 
either by the defendant in the suit or by 
the Court tbe title to the property remains 
vested in the defendant and till the execu- 
tion of the sale-deed the decree holder has 
no right to the possession of the property. 
It is only the execution of the sale-deed 
that transfers title to the property. 

The sale-deed executed by a Court in 


pursuance of a decree for specific perform- - 


ance is a transfer by the Oourt on behalf 
of the judgment-debtor and itis the title 
of the judgment-debtor to the property 
that is transferred by the sale-deed execut- 
ed by the Court. If the judgment-debtor is 
precluded from ‘transferring his property 
by some statutory provision, the Court 
cannot, in violation of that provision, exe- 
cute a sale-deed of the property. Clause (3) 
8. 7, Encumbered Estates Act provides 
that until the happening of certain con- 
tingencies, the landlord shall not be com- 
petent, without the sanction of the Collector, 
to make any exchange or gift of or to sell, 
mor!gage or lease his proprietary rights in 
land. It is admitted that the contingencies 
referred to in cl. (3) have not yet happen- 
ed. It is, therefore, clear that the judgment- 
debtors were not themselves competent, 
without the sanction of the Collector, to 
transfer the property. As the Court was 
asked to execute the sale deed on behalf of 
the judgment- debtors, the Court could not 
ignore the statutory provision just referred 
to and could not execute the sale deed 
without the sanction of the Collector. The 
learned Judge of the Court below observed 
in the course of his judgment that ‘he 
would even go so far as to write to the Col- 
lector for the necessary sanction,” provided 
he was satisfied on certain points. We 
consider that it is not for the QOourt to 
apply for the sanction of the Collector. If 
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the decree-holder is so advised it would be 
open to him to file an application before 


_the Collector. In our judgment the deci- 


sion appealed against is perfectly correct 
and accordingly. we dismiss this appeal 
with costs. The Receiver appo'nted will be 
removed. 4 

8. Appeal dismissed, 


pn 


CALCUTTA HIGH COURT 
‘Civil Appeal No 223 of 1937 
i July 8, 1937 
CosTELLO, AG. C. J. AND EpeLey, J. 
PATIT PABAN DAW — APPELLANT 
TETSUS 
HARISADHAN NANDI AND 0THERS— 
RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 20, 21, 
(2)—Appointment of Recetver — Court should direct 
which powers areto be exercised by him—Attachment 
by Receiver of third person's property acting on in- 
formation of creditors—Objection — Receiver should 
stay hands until objection ts decided — Attachment 
under s. 21 (2), nature of—Court must first be satisfied 
of necessity of proceedings under s. 21 (2). 

Even if an interim Receiver is not appointed by 
the Court atthe time of the petition for insolvency, 
the order of the Court appointing the Receiver sub- 
sequently but before adjudication purports to be one 
under s. 20, Provincial Insolvency Act and the Court 
should give direction as to which of the powers 
ordinarily conferable upon a Receiver appointed 
under the Code of Civil Procedure, should be exer- 
cisable by the Receiver. 

The Court asked the Receiver to take charge of the 
property of the insolvent. The Receiver attached 
certain property which belonged to the third person, 
onthe information of the creditors that it belonged 
to the insolvent. The third person objected and 
claimed the property as his own ; 

Held, that the Receiver should have stayed his 
hand until the question of whether ornot the pro- 
:perty was the property ofthe debtor had been deter- 
mined by the Gourt. Hashmat Bibiv. Bhagwan Das 
(1), relied on. 4 

Section 21 (2), Provincial Insolvency Act, contem- 
plates an order of attachment which is analogous to 
an attachment before judgment and the provisions 
of the Code of Civil Procedure, 1908, apply to such 
attachments by virtue of the provisions of s. 5, Pro- 
vincial Insolvency Act. There is, however, an im- 
portant proviso tos. 21 under which the Court has 
to be satisfied first as to whether the necessary con- 
ditions for making an order under s. 21 are present 
or not. 


O. A. from original orders of the 
District Judge, 2i-Parganas. dated June 2, 
3 and 4, 1937. 

Messrs. Bimala Ch. Deb and Tarakeswar 
Nath Mitra, for the Appallent. 

Messrs. Rama Prosad Mukerjee, Uma 
Prosad Mukerjee and Amiya R. Ray Chou- 
dhury (for Receiver), for the Respon- 
dents. ; 

Costello, Ag. C. J.—This is an appeal 
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from an order madeon June 2, 1937, and 
also an order made on June 4, 1937, both of 
them by the learned District Judge, Alipur, 
in connection with an insolvency matter 
which is described as Insolvency Case 
No. 21 of 1937. This matter was inaugurat- 
ed by a petition filed by one Jog Jiban 
Koch, son of Nil Kamal Koch of No. 4 
Orphangunj Bazar, Police Station Waigunj, 
within the jurisdiction of the District Judge 
of 24-Parganas. The petitioner asked that 
he should be adjudicated an insolvent and 
to the petition was attached a schedule in 
which were set forth the names of the 
creditors the amount owing to each of them 
and their addresses. There was a further 
schedule setting out the names of the 
debtors,- the amounts owed by them, and 
their addresses. Amongst the creditors, 
under No. 30, were two persons named 
Harisadhan Nandi and Harimohan Nandi, 
their address being Ram Kumar Rakshit 
Lane, and the amount owing to them was 
stated to be Rs. 1,000 The petition was 
filed on May 19. 1937, and on that date the 
learned Dietrict Judge made this order : 


“Register. Put up on May 27, 1937, for orders. 


. Applicant to put in costs and notices within the 
date fixed.” 


On May 27, 1937, the applicant put in a 
petition praying for amendment of his origi- 
nal petition in insolvency in the manner 
stated in this supplementary petition. The 
learned Judge recorded this order: 

“Allowed. Oosts and notices filed. Fix June 28, 


1937, for hearing. Let publication be made and 
notices issue, Creditor No. 30 files vakalatnama.” 

Creditor No. 30 consists of two persons 
whose names I have already mentioned. 
Under date May 29, 1937, there is recorded 
this order: 

“Applicant files some account books with a peti- 

tion, Heard Pleader. File.” 
_ Now comes the order which is the sub- 
ject of the present proceedings, or rather 
one of the orders, It is the order chiefly 
complained of, the order of June 2, 1937. 
It is in there terms: 

“Oreditor No. 30 puts in a petition praying for 
directing the applicant to produce forthwith all 
his books of account. Issue order on applicant as 
prayed for. Oreditor No. 30 puts in another peti- 
tion praying for appointment of interim Receiver, 
The Official Receiver is appointed ad interim Re- 


ceiver. He will take possession at once on deposit 
of costs.” 


It is really against this appointment of 
an interim Receiver that these proceedings 
in appeal are directed. -We are told that 
ip order to make quite certain that the 
Official Receiver in his capacity as ad 
interim Receiver took possession forthwith 

. of the debtor's property, the order was 
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shown to the Receiver and he was required 
to acknowledge that he had seen it by 
appending his signature at the time at. 
which it was shown to him, and that was 
done. We are told and it appears from the 
report later made by the Receiver, that the 
very same afternoon he went and took 
possession not only of a shop at 4-5 
Orphargunj Market which had been car- 
ried op by the debtor himself and which is 
referred to in his petition, but also of a 


- shop carried on by two grandsons of the 


debtor and a third shop carried on at 
Nos. 2-1 and 2-2 Orphangunj Market by 
the present appellant Patit Paban Daw. It 
is really the taking possession of this shop 
which is the gravamen of the complaint 
which is now made by Patit Paban Daw. 
The grounds of appeal are set out in this 
way: 

“|, The learned District Judge erred in directing 
the ad interim Receiver to take possession of the 
appellant's shop merely on the basis of a creditor's 
petition which was supported neither by an aff- 
davit nor even by a verification. 2. The learned 
District Judge erred in making the order aforesaid 
without notice to the appellant and without 
hearing him. 3. The learned District Judge erred 
in not making an enquiry into the truth of the 
creditor's allegations before directing the ad inte- 
heh Receiver to take possession of the appellant's 
shop... ..” ; 


The petition upon which the order dated 
June:2 was made and which is referred 
to in the order was filed on June 2, 1937, 
and, it is headed “petition under s. 20”, 
that is to say s. 20, Provincial Insolvency 
Aci, 1920. The material part of it is as 
follows: 

“The applicant Jog Jiban Koch has applied for 
being adjudicated insolvent in the above case and 
June 28, 1937, is fixed for hearing of the above 
case. 

The total value of the asset consisting of both 
movable and immovable properties as given in th 
application for insolvency is Rs 33,141.” - 

Though the applicant has been carrying on 
business in Kidderpur under the different name 
and style such as (1) Sen Daw & Co., at 17-1 
Orphangunj Market, and (2) Patit Paban Daw at 
2-1 Orphangunj Market, (8) Jogjiban Koch at 
4-5 Orphangunj Market, he has mentioned in his 
application only one place, viz. 4 Orphangunj Bazar, 
as his place of business 

The business at 17-1 Orphangunj Market is the 
business which is said to have been carried on by 
the two grandsons of Jogjiban Koch. 

The petitioners have been informed and believe 
that the applicant who is: able to pay his debts 
with a view to defeat and delay his creditors is 
tampering and fabricating his books of account 
and is selling off his goods at an under-value. 

In the aforesaid circumstances it is necessary 
that an interim ‘Receiver should be appointed of 
the property of the debtor applicant and he should 
take immediate possession of the same. 

Under these circumstances your petitioner prays 
that your Honour will be pleased to appoint an 
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interim Receiver of the properties of the debtor 
and direct him to take immediate possession thereof 
or pass such other order......” 

It is to te observed therefore that this 
petition purports to be in effect an appli- 
cation made under the provisions of s. 20 
of the Act. That section provides: 

“The Court when making an order admitting the 
petition may, and where the debtor is the peti- 
tioner ordinarily shall appoint an interim Receiver 
of the property of the debtor or any part thereof, 
and may direct him to take immediate poseession 
thereof or of any part thereof, and the interim 
Receiver shall thereupon have such of the powers 
conferrable on a Receiver appointed under the Code 
of Oivil Procedure, 1908, as the Court may direct; 
if an interim Receiver is not so appointed, the 
Court may make such appointment at any subse- 
quent time before adjudication, and the provisions 
of this sub-section shall apply accordingly.” 

It is not easy to discover here any valid 
reason why tbe Court should not have 
complied with the provisions of the earlier 
part of this section and have made an 
order appointing an interim Receiver of 
the property of the debtor at the same 
time as the order was made admitting the 
petition, that is to say on May 19, 1937. 
That was not done, but presumably the 
Court in making the order of June 2, 1937, 
was acting, or was purporting to act under 
the provisions of the last part of s. 20. 
It would seem that even so, the Court ought 
to have given direction as to which of the 
powers ordinarily conferable upon a Re- 
ceiver appointed under the Code of Civil 
Procedure, 1908, should be exercisable by 
the Receiver in this particular case. 

The important matter, however, for our 
consideration in this appeal is the fact 
that s. 20 relates and relates only to the 
property of the debtor or some part of the 
property of the debtor. What happened 
here was that in conformity with or 
rather, in pursuance of the order of June 
2, 1937, the Official Receiver went and took 
possession of the stock-in trade and the 
books of account, certain articles of jewellery 
and some money in cash which he found 
in the shop which is situated at 2-1, 2-2 
Orphangunj Bazar, and that he did in 
spite of the protest of Patit Pahan Daw 
and his employees who were tben on the 
premises; in spite cf the fact that Patit 
Peban Daw protested that the shop was his 
own shop and that it was in no way part 
of the property of the debtor who happened 
to be his father in-law. On the day fol- 
lowing, that is to say on June 3, 1937, 
Patit Paban Daw put in a petition before 
the learned Judge which was supported by 
an affidavit asking that the order of 
attachment should be vacated. The learned 
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Judge thereupon made an order: “Official 
Receiver should make a report by to-morrow 
at the latest,” that is to say by June 4, 
1937. The Receiver duly made a report in 
which were set out an account of his taking 
possession of the shop situated at 2-1 and 
2-2; on June 4 there was this order 
recorded: 

“Read report of Receiver and heard Receiver and 
Pleaders for the Sen Daw and Oo, Patit Paban 
Daw, and creditor No. 30 Harisadhan Nandy. The 
order of attachment will be vacated on security 
being furnished by Sen Daw and Co., Rs. 10,000. 
The security will be tested by the Nazir." 

As I have already stated the present 
appeal is dirəcted against that order, the 
order of June 2, 1937. The appellant 
here is Patit Paban Daw, and he com- 
plains that the order made only on June 2, 
1937, was in effect not only wrongly made 
by the learned Judge but was made by him 
without any jurisdiction to make an order 
of that kind. The main ground put forward 
on behalf of the appellant is that the peti- 
tion put in by creditor No. 30, that is to 
say by the Nandis, on June 2, 1987, was 
not supported by an affidavit; it was not 
even verified and there was no evidence 
at all before the learned Judge on June 2, 
from which he could properly come to the 
conclusion that he could make an order 
appointing the interim Receiver. 


As regards the property of the debtor or 
any part of the property of the debtor, un- 
doubtedly the learned Judge could have 
acted and indeed ought to have acted under 
the provisions of 8.20, bat although the pe- 
tition of June 2, 1937, was nominally put in 
under s. 20, itis obvious that in spite of 
the wording of the last paragraph, what 
these particular creditors were really asking 
for was that a Receiver should be appointed 
and that he should take possession of pro- 
perties which were not only manifestly the 
properties of the debtor seb forta by him 
in the schedule A attached to the petition 
but of properties which were supposed to be 
the properties of the debtor including 
his shop situated at 2-1, 2-2 Orphangunj 
Bazar. Toallintents and purposes, there- 
fore, the petition was really a. petition 
asking for an order of the kind contem- 
plated not by s. 20 but by s. 21, Provincial 
Insolvency Act, 1920, and indeed Mr. 
Mukherji in his careful and able argu- 
ment on behalf of the respondents in this 
appeal has dealt with the matter upon the 
footing that that was the position. 

Secticn 21 is in these terms: 


"At the time of making an order admitting the 
petition or at any subsequent time before adjudica- 
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tion, the Court may either on its own motion or on 
the application of any creditor make one or more of 
the following orders, namely... ." 

_ (I pause here to remark that the order 
complained of was made before adjudica- 
tion. It was an order made on the appli- 
cation of the creditor described as creditor 
No. 30.) The “following orders” are : 

“(1) Order the debtor to give reasonable security 
forhis appearance until final ordersare made upon 
the petition, and direct that in default of giving 
such security he shall be detained in the civil 
prison.” , 

We are not concerned with that. 

“(2) Order the attachment by actual eeizure of the 
whole or any part ofthe property in the possession 
or under the control of the debtor, other than such 
particulars (not being his books of account) as are 
exempted by the Code of Oivil Procedure, 1908, or 
by any other enactment forthe time being in force 
gon liability to attachment and sale in execution of a 
ecree,” 

“(3) Order a warrant to issue with or without bail 
for the arrest of the debtor, and direct either that 
he be detained in the civil prison until the dis- 
posal of the petition, or that he be released on such 
terms as to security as may be reasonable and ne- 
cessary.” 

With No. 3 we are not concerned. We 
are concerned only with No. 2. That con- 
templates.an order of attachment which is 
analogous to an attachment before judg- 
ment and the provisions of the Oode of 
Civil Procedure, 1908. apply to such attach- 
‘ments by virtue of the provisions of s. 5, 
Provincial Insolvency Act, 1920. There is, 
-however, an important proviso to s. 21 which 
seems to have been entirely overlooked by 
the learned Judge and by the pleaders 
appearing before him and even I venture 
to think by the learned Advocates appear: 
ing in this appeal, The proviso is in these 
terms: 

“Provided that an order under ol. (2) or ol. (3) shall 
not be made urless the Oourt is satisfied that the 
debtor with intent to defeat or delay his crediors or 
to avoid any process of the Court, {it has absconded or 
departed from the local limit of the jurisdiction of 
the Court oris about to abscond or to depart from 
such limits or is remaining outside them, or 
(ii) has failed to disclose or has concealed, 
destroyed, transferred or removed from such 
limite or is about to conceal, destroy, transfer or 
remove from such limits, avy documents likely to be 
of use to his creditorsin the course of the hearing, 
or any part of his property other than such particulars 
as aforesaid.” | La 

It is obvious that in the present iastance 
there is nothing to show that the Court 
was satisfied as to any of the things men- 
tioned in this proviso, and nu attempt was 
made to put before the Court any material 
other than the bare statements in the 
petition of the Nandis upon which the 
Oourt could properly form any opinion as 
to whether the necessary conditions prece- 
dent to the making of an order under s. 21 
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were presentor not. Itis quite clear to my 
mind that the learned Judge never direct- 
ed his attention tothe provisions of s. 21 
or at any rate not to the terms of the 
proviso to that section, but althongh, as 
events subsequently showed, the interim 
Receiver took it upon himself in what I can 
only describe a high-handed manner to 
take possession of, and close down a shop. 
which was cstensibly, at any rate, being 
carried on by somebody quite differeut from 
the debtor; what the learned Judge origi- 
nally had in mind was that the interim 
Receiver should only take possession of 
property which was admittedly, or at any 
rate, prima facie, property belonging to the 
debtor himself. The position is this: This 
over- zeelcus and somewhat hasty- Receiver 
went to the shop 2 1 2-2, Orphangunj Bazar, 
because he had been told by the Nandis 
or because they hud alleged in their petition 
thet that shop was really the property of 
the petitioning debtor, though it stood in the 
name of Patit Paban Daw and the business 
there was being carried on by him. On the 
arrival of the Official Receiver, Patit Paban 
Daw at onceset up a claim to be the owner 
of the shop contending that the shop had 
nothing whatever to do with the petitioning 
debtor, In these circumstances, it is clear 
law. beyond all question, in my opinicn, 
that the Receiver should have stayed his 
hand until the question of whether or not 
the shop was the property of the debtor had 
been determined by the Court. | 

In passing I may observe once more that 
the fundamental conditions required by 
s. 21 had never been fulfilled, because this 
shop was net in the possession or under 
the control of the debtor, outwardly at any 
rate. In my viewthe Receiver should have 
gone away, and the matter should have 
been brought before the Court in order 
that the claim put forward by Patit Paban 
Daw might be properly adjudicated upon. 
Whether the matter is one which can fall 
within the provisions of s. 4, Provincial 
Insolvency Act, we need not consider, but 
undoubtedly there should have been an 
investigation. In this connection I refer to 
the case in Hashmat Bibi v. Bhagwan Das 
(1). The headnote of that case is as follows: 

“Where certain property was attached under s. 13 
(3), Provincial Insolvency Act, 1907, by a Court 
exercising jurisdiction under the Act, before the 
petitioner was declared an insolvent and a Receiver 
appointed, it was held that the Court was bound to 


hear and adjudicate upon any claims which might 
be preferred by persons alleging themselves to be in 


(G) 86 A 65; 24 Ind Oas. 752; AIR 1914 All, 264; 
12 A Ld 24. 
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fact the owners of such property. Procedure under 
s. 13 (3) of the above-mentioned Act was analogous 
to attachment before judgment under the Code of 
Civil Procedure. It might have been open to the 
objectors to wait until the Receiver had taken some 
action in respect of the property attached and then to 
apply under s.22 of the Act but this they were not 
bound to do.” 


Ryvesand Piggott, JJ. said at page 67* 

“Now an attachment under s, 13 (3), Provincial 
Insolvency Act, is strictly analogous to an attachment 
before judgment effected ander O. XXXVIII, rr. 5 to 
12, Civil Procedure Code, According to O. KXXVIII, 
Oivil Procedure Code, a claim may be preferred to 
property attached before judgment, and the Court is 
thereupon bound to investigate such claim in the 
manner provided for the investigation of claims to 
property attached in execution of a decree for pay- 
ment of money. This reférs us back toO XXI, r. 58, 
Civil Procedure Code. In our opinion, therefore, the 
District Judge was bound to entertain the objections 
putforward by Hashmat Bibi and Abdul Ghani 
and to hold an investigation as to the validity of the 
claims put forward by them to the ownership ofthe 
property attached. The necessity for doing this at 
some stage or other of the proceedings is apparent 
when we consider that by reason of s. 16 (2), Provin- 
cial Insolvency Act, the property in question vested 
inthe Receiver from the date of his appointment, if 
in fact it was the property of the insolvent, but did 
not so vest if it wasthe property of Hashmat Bibi 
and Abdul Ghani.” 


In the present instance, if this shop 2/1, 
/2, Orphangunj Bazar was in fact the 
property of Patit Paban Daw, it would not 
vest in the Receiver by virtue of the order 
made by the learned District Judge. The. 
moment Patit Paban Daw set up a claim 
tothis property, the matter ought to have 
been investigated before the Receiver pros 
ceeded to exercise any rights over this 
property. That was not done, and accord- 
ingly we can come to no otker conclusion 
than that these proceedings were wholly 
miszonceived and the order made by the 
learned District Judge on June 2, 1937, in 
so far as it purported or was assumed to 
authorize the Receiver to take possession 
‘of the shop 2-1, 2-2, Orphangunj Bazar, was 
an illegal order and one made without 
jurisdiction. It must, therefore, be set aside. 
As regards the order of June 4, 1937, 
that was, in a sense consequential upon the 
order of June 2, 1937, and that, too, must 
be vacated. The appeal is, therefore, allowed 
with costs, hearing fee being assessed at 
five gold mohurs. Oosts of the paper-books 
are to be taxed. The Receiver is to pay 
his own costs. The order for payment of 
costs will bé against all the respondents, 
This order will not preclude the District 
Judge from making such other orders as 
he thinks fit on proper materials and after 
proper inquiry. Any goods, articles, jewel- 
lery or money, or -account books or papers 
*Page of 36 A,—|Ed.] 
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which were taken by the Receiver from the 
shop .2-1, 2-2, Orpkangunj Bazar, if not 
already restored to Patit Paban Daw must 
be restored to him by the Receiver within 
four days from to-day. 

Edgley, J.— I agree. 

8. Order accordingly, 
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Point in question being whether plaintiff's father M 
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in previous suit by Government claiming J's Propert 
on ground that it had escheated to Cr — Question kd 
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Plaintiff brought a suit for declaratio ; 
property originally belonging to one J, deg oe 

is personal property. The basis of his claim wag 
that M, the father of the plaintiff was a bandhu hay- 
ing heritable rights, of J, and the point in question 
was whether M was bandhu of J. Plaintiff Produced 
a pedigree and in proof thereof relied on a statem at 
made by M in a previous suit which was filed Dr 
Secretary of State for India claiming the Pro Rr 
left by J on the ground that no heir of J wag an erie 
tence and that the property had escheated to the 
Crown, Thus the question as to whether J had | ft 
any heirs or not me ee and the question of the 
alleged relationship of with J was i 
versy : 7a ae ED, 
Held, that the statement of M r 
eran” ; j 

A bandhu ora bhinna gotra sapinda i 
have heritable rights must not be beyond the ane 
degree from the common ancestor, Ramchand 
Martand v. Vinaik Venkatesh (1), followed. is 


lied on was inad- 


F. O. A. from the decision of t ` 
Judge, Allahabad, dated February Ta E 

Messrs. P. L. Banerji, Damodar Das and 
I, B. Banerji, for the Appellant. 

Messrs. Ladli Prasad, R, K. ag 
Gopi Nath Kunzru and R, N. Baia, 
the Kespondents. ’ 


Verma, J.—This is a plaintif’ 
and arises out ofa suit fora declare tin 
that the property in dispute is the personal 
property of the plaintiff. The Property con- 
sists of certain buildings in the town of 
Allahabad and is detailed in the plaint in 
Schs. A and B. It originally belonged to 
Jagannath who died about the year 1865 
The basis of the claim is that Mokandi 
Lal, the father of the appellant, was is 
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bandhu, having heritable rights of Jagan- 
nath, that Mukandi Lal succeeded to the 
property on the death of Jagannath’s 
widow Musammat Lalta Bibi in November 
1908, and thatthe appellant is entitled to the 
property by succession as an heir to his 
father along with his brother Janki Prasad 
who is defendant No. 5 in the suit. Several 
pleas were taken by the defendants, but it is 
not necessary tomention all of them. The 
Ocurt below has found that the pedigree set 
up by tbe plaintiff is proved but that 
Mukandi Lal, the father of the appellant, 
being five degrees removed from the common 
ancestor, Ghasi Ram, was not a bandhu 
with heritable rights and that, therefore, he 
never succeeded to Jagannath’s estate. The 
Court below has also found on an examina- 
tion of the evidence that the two deeds of 
. will executed by Musammat Lalta Bibi in 
the years 1903 and 1907 by which she 
dedicated the property to an idol Shri 
Beharji, were executed by her with the 
express authority of ber husband who had 
admittedly installed the deity in his house, 
It has also been found by the lower Court 
that the present suit is barred by the 
doctrine of res judicata because of the 
decision in Suit No. 85 of 1927. There is 
also a finding that the suit is barred by 
s. 42, Specitic Relief Act. In consequence 
‘of the decision on these points the suit has 
been dismissed. 

The point which has been argued before 
us is that the decision of the Court below 
that Mukandi Lal, the father of the plain- 
tiff-appellant, were not a heritable bandhu 

‘of Jagannath is erroneous. The learned 
Counsel] appearing for’ the appellant has 
very properly stated that if our decision on 
this point is against him, he would not be 
justified in taking up the time of this 
Court in arguing’ the other points. The 
pedigree set up by the plaintiff-appellant is 
as given below: 


GHASI RAM 
| | 
Brij Nath a Lal 
Bislnath RikhiRam 
| 
Jagannath = Musammat Musammat Banno 
Lalta Bibi. | 
Babu Lal 
I 
eae Lal 
| | 
Janki Prasad Brij Mohan Lal. 


The defendants did not admit this 
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pedigree and contended that the evidence 
on which the plaintiff relied in proof of 
this pedigree was not admissible.. The Court 
below has not accepted this contention and 
has held that although the depositions in 
this case of the plaintiff-appellant, Brij 
Mohan, and his witness, Suraj Prasad, were 
inadmissible, certain previous statements of 
the plaintiff's father Mukandi Lal and one 
Gopal Das were admissible In our opinion 
the Court below is not correct in its. view 
that these statements are admissible. They 
were made in a suit filed on behalf of the 
Secretary of State for India claiming the 
property left by Jagannath on the ground 
that no heir of Jagannath was in exist- 
ence and thatthe property had escheated 
to the Orown. The wills executed by 
Musammat Lalta Bibi creating the trust 
were also challenged. It would thus appear 
that the question as to whether Jagannath 
had left any heirs-:or not had arisen and the 
question of the alleged relationship of 
Mukandi Lal with Jagannath was in con- 
troversy. We therefore hold that the state- 
ment of Mukandi Lal relied upon is also 
inadmissible. The statement of Gopal Das 
has not been printed, nor has it been shown 
what special means of knowledge he had. 


. Furthermore, it is admitted that the state- 


ment of Gopal Das also was recorded in. 
the same litigation which we have mentioned 
above, Therefore Gopal Das’s statement was 
also inadmissible. The Court below has not 
relied on any other evidence in proof of 
the pedigree, nor has the learned Counsel 
appearing for the plaintiff-appellant been 
able to refer to any other evidence. It may 
be pointed out that in her will dated March 
14, 1907, Musammat Lalta Bibi makes this 
definite statement; 


“There is no legal heir of me or cf my husband 
who should perform the religious rites and cere- 
monies,” 


She had made a similar statement in 
the earlier will of July 7, 1903. By the 
second will of March 14, 1907, she had 
appointed Janki Prasad, the brother of the 
plaintif-appellant, as one of the trustees. 
Janki Prasad had attested the first will 
dated July 7, 1903, and his father, Mukandi 
lal, had identified the lady before the Sub 
Registrar. We consider it very improbable 
that the lady, Musammai Lalta Bibi, would 


-not have described Mukandi Lal and Janki 


Prasad as her relations and given the exact 
relationship in these two documents if the 
pedigree set. up by the plaintiff had been 
true. In the written statement field by 
Mukandi Lal in the suit brought by the 
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Secretary of State for India he vaguely 
mentioned a relationship in para. 17 but did 
not set up the pedigree which is now relied 
upon by the plaintiff-appellant. Learned 
Counsel for the appellant has referred to 
the deposition of Baldeo Prasad, one of the 
witnesses produced by the defendants in 
the present suit.’ It is true that this wit- 
ness states that the name of Mukeandi Lal's 
maternal grandfather (Nana) was Rikhi 
Lal. He, however, states definitely that 
Jagannath's grandfather, Baij Nath or Brij 
Natb, had no brothers. It will also be 
noticed that according to the pedigree set 
up by the plaintiff-appellant Rikhi Ram 
was not the maternal grandfather of 
Mukandi Lal. For all these reasons we are 
of opinion that the plaintiff-appellant has 
failed to prove the pedigree set up by him. 
The plaintiff's suit really fails on the fnd- 
ing that his pedigree is not proved. But 
even if we accept that pedigree, we are of 
opinion that the decision of the Court 
below that Mukandi Lal was not a heri- 
table bandhu according to Hindu Law is 
correct. In Ramchandra Martand v. 
Vinaik Venkatesh (1) their Lordships of 
the Privy Council have after an elaborate 
examination of the texts of Hindu Law laid 
down at page 312* the general conclusion 
at which their Lordships have arrived as 
the result of the examination of the texts, 
They are: 

“(a) That the sapinda relationship, on which the 
heritable right of collaterals is founded, ceases in 
the case of bhinna gotra sapinda with the fifth 
degree from the common ancestor and (b) that in 
order to entitle a man to succeed to the inheritance 


of another it must be so related to the latter that 
they are sapindas of each other.” 


This decision of their Lordships of the 
Privy Council was cited before the Full 
Bench in Gajadhar Prasad v. Gouri 
Shankar (2). 1t will be noticed that it 
was not contended by the claimants in that 
case that a person who is more than five 
degrees removed from the.common ancestor 
can be a heritable bandhu. What was 
contended was that the claimants being 
within five degrees, as raled by their Lord- 
ships in Ramchandra Martand v. Vinaik 
Venkatesh (1) were entitled to succeed and 
no further restrictions should be laid upon 
them other than the rule of mutuality. 


(1) 41 I A 290; 25 Ind. Oas. 290; A I R 1914 P01; 
42 C 384; 10 N L R 112; 18 O W N 1154; 27M LJ 333; 
1L W 831; 16 M LT 447; (1914) M W N 835; 12 AL J 
1281; 200 LJ 573(P 0). ; 

(2) 54 A 698; 138 Ind. Cas. 561; A I R 1932 All. 417 
(1932) A L J 533; Ind. Rul. (1932) All, 448 (F B). 


* Page of 41 1, A—(#d_] 
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We consider that their Lordships have 
clearly decided in Ramchandra Martand 
v. Vinaik Venkatesh (1) that a bandhu or 
a bhinna gotra sapinda in order tu have 
heritable rights must not be beyond the 
fifth degree from the common ancestor. 
Learned Counsel for the appellant has 
argued that as his client's father, Mukandi 
Lal, was claiming not through his mother 
but through his father’s mother, the rule 
laid down by their Lordships in Ram 
chandra Martand v. Vinaik Venkatesh (1) 
would not apply. Learned Counsel argues 
that this view is supported by the judgment 
of Mukerji, J. in the Full Bench case is 
Gajadhar Prasad v. Gauri Shankar (2) 
mentioned above. In the first place, we 
do not think that the learned Counsel ig 
right in contending that the judgment of that 
‘learned Judge supports the proposition that 
he is contending for. In the second place, 
we consider that the decision of their Lord- 
ships of the Privy Councilin Ramchandra 
Martand v. Vinaik Venkatesh (1) is clear 
and we are bound to follow it. 

As stated above, the learned Counsel for 
the appellant has not thought it proper to 
take up our time in arguing any other 
question es we intimated to him that our 
view on the question of the right of 
Mukandi Lal being a heritable bandhu of 
Jagannath was against his contention, We 
may, however, observe that in our opinion 
the finding of the Court below that the 
wills executed by Musammat Lalta Bibi on 
July 7, 1903, and March 14, 1907, were 
executed in pursuance of authority given 
to her by Jagannath is correct. The Oourt 
below has mentioned the evidence in detail 
and we agree with the Court below in 
holding that the admissions of Mukandi 
Lal and Janki Prasad and the entire cir- 
cumstances coupled with the statement of 
Ghanshiam Das make it abundantly clear 
that Jagannath had authorzied Musammat 
Lalta Bibi to make the wills and to dedicate 
the property to the idol. In the circum- 
stances we do not consider it necessary to go 
into the question of res judicata or into the 
question of the suit being barred by s. 42, 
Specific Relief Act on which grounds also 
the Court below has decided against the 
plaintiff-appellant. For the reasons given 
above, we dismiss this appeal with costs. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
- Civil Appeal No. 264 of 1935 
February 11, 1937 
VaRaDACHARIAR AND PANDRANG Row, JJ. 
MATTA SURA REDDI AND ANOTHEB— 
APPELLANTS 
versus 
MANA RAMA NARASU— 
RESPONDENT 
Contract—Construction — Sale — Transaction in 
substance one of sale—Hzxistence of various other 
covenants—Whether changes the character of transac- 
tions— Transfer of Property Act (IV of 1882), as. 54, 
55, cl. (6) (b)— Vendor selling property in considera- 
tion of certain decretal amounts due from him to 
vendee—Such amount, if “ price"—Lien under 


a. 55, cl. (8) (b), can be excluded only by contract to 
contrary. 


‘The mere fact that in the contract between the 
parties there might be various covenants or the 
existence of another provision giving the seller 
certain rights as consideration for his having brought 
about the transaction of sale does not change the 
character of the transaction if in substance it was 
one of sale. Zemindar of Polavaram v. Maharajah 
of Pithapur (1) and Subramanian Chettiar v. Aruna- 
chalam Chettiar (2), relied on. 

Where} the vendor agrees to sell certain property 
to the vendee in consideration of certain decretal 
amounts due from him to the vendee, the result 
of the arrangement is that the decree amount 
changes its legal character and becomes purchase 
money inthe hands ofthe vendors and the amount 
is “price " within the meaning of s. 54, Transfer 
of Property Act. Bassu Kuar v. Dhun Singh (3), 


referred to, 
8. 55, cl. 6 (b), Transfer of 


The lien given b 
Property Act, can be excluded only bya contract 


to the contrary. Webb v.: Macpherson (5), relied 
on; 


C. A. against the decree of the Sub- 
Judge, Bezwada, in O. 8. No. 105 of 
1933. 

Messrs. P. V. Rajamannar and K. Subba 
Rao, for the Appellants. ' 

Mr. P. Satyanarayana Rao, for the Res- 
pondent. 

Judgment.—This is an appeal by defen- 
dante Nos. 1 and 2 against a decree which 
gave the plaintiff a right to recover a sum 
of Rs. 3,540 and interest by sale of the 
plaint properties. The plaint claimed two 
reliefs in the alternative, either the specific 
performance of a contract of sale of the suit 
properties (evidenced by Ex. A) or recovery 
of what the plaintiff described as pre-paid 
purchase money as a charge on the pro- 
perties contracted to be sold. The lower 
Court held that the claim for specific per- 
formance had become barred by limita- 
tion. As regards the money claim, the 
lower Court held that the plaintiff was 
not entitled in this proceeding to recover 
one portion of the consideration amount 
recited in Ex. A, namely a sum of 
Rs. 1,750 representing what was due to 
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the plaintiff from one Rama Reddi, the 
defendant's uncle, under the decree in O. S. 
No. 25 of 1922. But it allowed in plain- 
tiffs favour the other items of considera- 
tion, viz. the sum due under the decree in 
O. S. No. 24 of 1922, which had been ob- 
tained against the appellant’s father. 

Exhibit A is an illdrawn document ; 
but on its proper construction it seems to“ 
us to embody several agreements which, 
though to some extent interdependent, 
constitute several legal transactions. The 
first part of the agreement with which we 
are concerned in this litigation provides 
that the appellant's father and defendant ` 
No. 3 should convey certain properties to 
the plaintiff in satisfaction of the plain- 
tiffs claim under the two decrees above 
referred to. The second portion of the 
agreement provides for the plaintiff selling 
certain lands to the appellant's father: on 
payment of a sum of Rs, 95280. The 
third portion provides that in considera- 
tion of the appellant's father having 
brought about that settlement including 
an arrangement in respect of the decree in 
O. S. No. 25 of 1922, the plaintiff should 
give up certain properties in favour of the 
appellant's father or pay him Rs. 1,000 at 
the time of the appellant's father regis- 
tering the instrument in respect of the 
lands now in question. ‘he final part of 
the agreement provides for another benefit 
to the appellant's father for the same con- 
sideration. Before us the learned Counsel 
for the appellants has objected to tse lower 
Court’s decree on two grounds: (1) that the 
transaction evidenced by Ex. A is not one 
of sale and thas therefore plaintiff is not 
entitled to claim a charge as for pre-paid 
purchase money: (2) that in any event 
plaintiff has been himself guilty of breach 
of contract or at any rate has failed to 
full his obligation under the contract 
and that therefore he is not entitled to 
claim the benefit of the lien declared under 
s. 55, cl. (6) (b), Transfer of Property Act. 

In answer to the first argument, it is 
sufficient to say that the fact that Ex. A 
provides for various matters does not 
necessarily detrast from each part of it 
embodying a transaction of a known legal 
category. As stated already the first part 
provides for a sale by the appellant's 
father and defe.dant No. 3 to the plaintiff, 
the secund for a sale by the plaintiff to 
the appellant’s father and the third for 
certain other transfers by the plaintiff to 
the appellant's father. The circumstances 
that these various contracts embodied in 
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one and the same document are to come 
extent interdependent does not justify the 
contention that the arrangement embodied 
in the tirst part cf the contract does not 
in law amount to a sale. The specific 
provision in Ex. A to the effect that on 
plaintifs request appellant's ‘father and 
defendant No. 3 should come and execute a 
deed of sale and get it registered is itself 
the clearest indication that the parties 
meant itto be a ‘sale’. Tne existence of 
another provision giving the appellant's 
father certain rights against the plaintiff 
as confideration for his - having brought 
about the arraagement or having included 
in the ‘settlement his brother's debt as 
well does not detract from the true 
character of the transaction provided for 
by the first part of the document. In 
Zamindar of Polavaram v. Maharajah of 
‘Pithapur (1), the Judicial Committee recog- 
nized that the mere fact that in the contract 
between the parties there might be various 
covenants would not change the character 
‘of tne transaction ‘if in substance it was 
one of sale. In Subramanian Chetti v. 
Arunachaiam Chettiar (2), the Privy Coun- 
cil recognized that any consideration given 
to alessor to persuade him: to enter ‘into 
the lease transaction was something oute 
side the lease transaction and that the 
lease transaction stocd by itself. The same 
reasons ure equally applicable here. 

“As to the second contention, we have 
not been shown anything in the evidence 
which will disentitle the plaintiff to the 
penelit’ of the lien. declared by cl. 6 b) 
6. 55, Transfer of broperty Act. ‘The terms 
of Ex. A clearly make the decree amounts 
the “consideration” tor the sale. In that 
sense they are undoubtedly ‘price’ within 
the meaning of s. 54 being amounts which 
were already due to the plaintiff from the 
other parties to Ex. A. The result of the 
arrangement embodied in Ex. A that the 
decree amount changes its legal character 
and becomes purchase money in the hands of 
the vendors: See Bassu Kuar v. Dhun Singh 
(3) The case is, therefore, clearly one of 
prepaid purchase money. There has been 
no suggestion nor was it ever proved that 
the plaintiff improperly declined to accept 
delivery of the property. Tne evidence 


(1) 59 M 910; 163 Ind. Cas. 4A IR 1936P O 203; 
63 1 A 304; 1936 O L R 334; 1936 ALR 999; 9 R P 
O l4; 2B R 653, 63 C LJ 376,40 O W N1130; 
(1936) M W N 791; 38 Bom. L R 760; 71 M LJ 347; 
(1936) A LJ 915; 44 L W 452 (P 0). 

(2) 25 M 603; 29 I A 138; 12M LJ 4788 Sar. 
316(P O). ii 

(3) 11.4 47; 15 TA 211; 5 Sar. 260(P O). 
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shows that-within a few days after Ex, A 
the plaintiff sent word tothe appellant's 
father asking him to execute and register 
a sale deed in terms of Ex. A. The appel- 
lant's father, without complying with the 
request, merely took advantage of the exe- 
cution of Ex A, and applied to enter up 
satisfaction of the decree in O. S. No, 24 
of 1922. The plaintiff naturally objected 
to that prayer alleging thatas appsllant’s 
fatber had not given up possession nor 
executed a registered deed of sale as 
required by Ex. A, satisfaction of the 
decree should not be entered up. This 
Court no doubt held in Ramanarasy v. 
Venkata Reddi (4), that even the existence 
of Ex. A asan executory contract justified 
the application to have the decree entered 
up as- Satisfied. But the opposition to that 
prayer will not by any means constitute a 
breach of contract on the plaintiff's part: 
on the other hand he was insisting on the 
terms of Ex. A being carried out. Even 
after the decision of the High Court in 
Ramanarasu v. Venkata Reddi (4), he sent 
notices insisting upon the carrying out of the 
sale contract and this suit was instituted 
in the alternative, praying~ for specific 
performance as well. It is, therefore, im- 
possible to hold that the plaintiff has de- 
clined to accept delivery’ of the property. 
All that has been said against him ‘by 
appellant's learned Oounsel is that there 
are other terms in Ex. A which the plain- 
tiff-has not fulfilled. Assuming it to be . 
so, we do not see how that excludes the 
application of s. 55, cl. (b). As held by the 
Privy Councilin Webb v. Macpherson (5) 
the lien given by that section can be ex- 
cluded only by acontract to the contrary. 
The appealaccordingly fails and is dis» 
missed with costs. 


N-D. Appeal dismissed. 

(4) 56 M 198; 141 Ind. Cas. 429; A I R 1933 Mad. 
28.63 M L J 598; (1932) M aW N 840; 36L W 55y. 
Ind. Rul. (1933) Mad. 132, 
pð 31057; 301 A 238; 8 CW N 4l; 8 Sar. 554 
PO). 





NAGPUR HIGH COURT : 
Second Civi! Appeal No. 142 of 1936 
January 28,1938 
GRILLE, J. 
BALCHAND PRA 'tAPMAL MARWADI 
— PLAINTIFE—APPELLANT 
veTsus 
KACHRU AND OTHERS—DEFENDANTS 


. — RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 47, 
0. XXI, r. 16—Assignment of decree—Hzecution oy 
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assignee—Haecution dismissed on ground thatit was 
fraudulent—Suit for declaration of validity of 
assignment, if maintainable. 

. Where in execution of a decree by the assignee 
the judgment-debtor contends that the assignment 
was bogus and without consideration, the executing 
Court can decide the question and an appeal lies 
from its decision. Where the Court dismisses the 
execution application holding that the assignment 
was bogus and fraudulent, the assignee cannot in- 
stitute a separate suit for a declaration that the 
decree was validly assigned in his favour. 
Bommanapati Veerappa v. Chintakunta Srinivasa 
Rao (1), held no longer good law, Ishar Das v. Salig 
Ram (2) and Niamat Rai v. Hotu Ram (3), dissent- 
ed from, Achhru Ram v. Fazal Mohamad (4) and 
Sheo Prasad Singh v. P. E. Lall (5), followed, 

3.0. A. from the Appellate decree of the 
Court of the Additional District Judge, 
Buldana, dated December 6, 1935, in O. A. 
No. 28-A of 1935, confirming the decree of 
the Oourt of the Sub-Judge, Second Class, 
Mehkar, dated August 6, 1933, in C. S. No. 
13-A. of 1935. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Appellant. 

Mr. V. K. Rajwade, for the Respond- 
ents. 

Judgment.—This second appeal arises 
out of a suit brought for a declaration 
that the assignment of a decree, which an 
Executing Court had refused to recognise, 
was valid assignment. The trial Court held 
that no such suit for declaration lay and 
this contention was upheld on appeal, 
This second appeal by the plaintiff is the 
result. 

One Chandu had obtained a decree against 
the judgment-debtor Krishna. He assign- 
ed this decree to the present appellant 
Balchand who filed an application in exe- 
cution by . virtue of the’ assignment made 
to him. The application was opposed by 
Krishna, the judgment-debtor, who con- 
tended that the assignment was bogus and 
without consideration and had been made 
with the express purpose of defeating his 

“own claim as he was about to attach the 
particular decree in execution of his own 
decree which he held against Ohandu. 
The Executing Court found on the facts 
that there had been no Consideration at 
all for the assignment and that the alleged 
transfer in favour of Balchand of Chandu’s 
decree was a link in the whole fraud 
practised by the decree-holder. It de- 
clined to substitute the name of Balchand 
for that of Chandu and rejected the ap- 
plication. Balchand then filed a declara- 
tory suit in the Court of the Second Class 
Subordinate Jndge, Mehkar. 

Jt is argued before me that a suit for 
declaration that the assignment was valid 
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does lie, and reliance for this proposition 
is placed on the judgment in Bommanapan 
Veerappa v. Chinta Kunta: Srinivasa Rao 
(1) where it was laid down that a suit for 
declaration of the validity of an assignment 
does lie but that the Court passing such 
a declaratory decree should limit itself to 
the declaration and should not declare 
that the assignee is entitled to execute 
the decree and that this was a matter, 
under s. 232 of the Civil Procedure Code 
of 1882, now O. XXI, r. 16, within the 
Province and discretion of the Hxecuting 
Court. Thig decision was under the Civil 
Procedure Code of 1682, and what is now 
s. 47 of the Code was s. 244 and a material 
difference in the two sections renders that 
judgment absolute. Sub-s. (3) of.s. 47 now 
runs: 

“Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall for the purpose of this section, 
be determined by the Court.” 

The correspondiug clause in s. 244 of the 
Code of 1882 ran: 

“If a question arises asto who is a represen- 
tative of a party for the purposes of this section 
the Court may either stay execution of the decree 
until the question has been determined by a 


separate suit or itself determine the question by 
an order under this section.” 


It will be seen that what was permis- 
sive under the old Cods is mandatory 
under the present Code and the reason for 
the change is obvious since thereis great 
delay and expense involved in referring 
the parties to aseparate suit before the 
question of execution can proceed, and 
the learned Judges in Bammanapati 
Veerappa v. Chinta Kanta Srinivasa Rao 
(1) loc cit, had this particular provision 
of s. 244in mind whenthey pointed out 
that the Court in a declaratory suit could 
dono more than declare an assignment to 
be valid. In Ishar Das v. Salig Kam (2) 
it was held, following Bommanapatt 
Vecrappa v. Chinta Kunta Srinivasa Rao 
(1) that a suit for a declaration lay, and 
it was also held that it could hardly be 
said that the question whether an assign- 
mert in favour of certain person was 
genuine and for considaration or wasin- 
tended to defeat the creditors came strictly 
within the purview of s. 47 of the Civil 
Procedure Code, and it was also con- 
sidered thatthere was a practical incon- 
venience of entering into an inquiry whe- 
ther the assignment was valid or no. 
With great respect, I find myself unable 
(1) 26 M264. 


(2) A IR 1929 Leh. 51; 117 Ind. Cas. 893; Ind, 
Rul. (1928) Lah. 717. 
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to follow. this decision. The very language 
of the judgment indicates a doubt in the 
mind of the Court, and whether the 
assignment of a decree is valid or no 
appears to me essentially a question arising 
between the parties relative to the execu- 
tion of the decree and the necessity for the 
determination of such matiers in execution 
proceedings is, to my mind, the basis of 
the alteration of the concluding portion of 
s. 244 of the old Code into sub-s. (3) of 
s. 47 of the new. In Niamat Rai v. 
Hotu Ram (3) it was held that an order 
passed by an Executing Oocurt under 
O. XXI, r; 16, is not open to appeal in 
that the matter is not one falling within 
the purview of s. 47 (3) of the Civil Pro- 
cedure Oode. No ergument is advanced 
supporting the decision which is contained 
iu these words : é 

“After hearing Counsel I am inclined to the 
view that the petitioner's contention is correct 
and that the appeal to the learned District Judge 
was incompetent.” 

In Achhru Ram v. Fazal Mohammad (4) 
it was held that an order passed under 
O. XXI, r. 16, is an appealable order 
inasmuch, as it is appealable as a decree 
within s. 47 of the Civil Procedure Code 
as the transferee was a representative of 
the decree-holder within the meaning of 
that section and the order allowing his 
tight to execute wasone which decided a 
question relating to the execution of the 
decree as between the transferee and the 
judgment-debtor. It was also pointed out 
that the contention in Niamat Rai v. Hotu 
Ram (3) was between an original .decree- 
holder and his own transferee to which, it 
was suggested, the provisions of s. 47 of 
the Civil Procedure Code might not be 
attracted. This view, with which as already 
indicated I am in respectful agreement 
also finds support in a published decision 
ofthe Patna High Court Sheo Prasad Singh 
v. P, E. Lal (5) where Kulwant Sahay, J., 
states: 

“Lastly, it has been contended that the objection 
as regards non-payment of a part of the considera- 
tion money and as regards thetransferee being 
a benamidar for some of the judgment-debtors 
cannot be raised in the present proceedings. I 
see nothing in lawto prevent these matters being 
raisedinthe present proceedings. Order XXI, r. 16, 
provides that the decree shall not be executed 
at the instance of the transferee without notice 
of the application being given to the transferor 


mY A I R 1933 Lah, 473; 145 Ind. Oas. 891;6R L 
(1). 

x A IR 1934 Lah, 328; 154 Ind. Oas. 730; 7R L 
4 Pat. 120; 86 Ind. Cas. 564;A I R1925 Pat. 
49, 
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and the judgmeni-debtor, and the object of such 
notice isto enable the transferor and the judg- 
ment-debtor to raise ruch objections as regards 
the assignment as may be available to them. The 
question whether title passed under the assign- 
ment is clearly a question which can be taken 
by the assignor as well as the judgment-debtor, 
Reliance has been placed upon the provisions 
of s. 47 of the Oodeand ithas been contended 
that only such questions can be allowed to be 
raised as may arise between the parties to the 
suit or their representatives and relating to the 
execution, discharge or satisfaction of the decree; 
and it has been argued that the question raised 
here is not between the parties to the suit 
but. between one of the parties and his 
transferee. This may be so as between the trans- 
feror and the transferee; but the transferee is.clear- 
ly a representative of the decree-holder, and as 
such, the question can be raised as between him 
and the judgment-debtor.” 


I am in entire and respectful agree 
ment withthe statement of the law there 
enunciated. The. dispute here is between 
a transferee of the decree-holder and the 
judgment-debtor and the case is fully 
covered by the provisions of s. 47 of the 
Civil Procedure Code. 

The: ingenious argument urged on 
behalf of the appellant inthe lower Ap- 
pallate Court and repeated here that he is 
really bringing this suit under the pro- 
visions of O. XXI, r. 63, as he was an 
objector objecting to the attachment of 
Chandu’s decree by Krishna is of no avail 
as it ig quite evident that he took no 
action as an objector ab all but sought to 
execute his decree as an assignee, as the 
learned Additional District Judge has 
very properly pointed out. It also appears 
that the Executing Court should have acted 
under s. 49 of the Oivil Procedure Oode, 
in respect of Krishna’s claim to attach 
Chandu's decree and set it-off against 
Ohandu's decree against him. Nothing 
has been said before me on this point and 
any remedy that the appellant Balchand 
may have isto be decided in execution 
proceedings and not here in an appeal 
against the dismissal of a declaratory 
decree. 

- The result is that the appeal fails and 
is dismissed with c sts. 

D. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No. 436 of 1937 
January 27, 1938 
ALMOND, J. O. 
EMPEROR—AppLIoAnts 
versus 
SHERDIL SHER BAZ—Aosuszp 
Criminal Procedure Code (Act V of 1898), 8. 464 
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Examination of Civil Surgeon for deciding whether 
accused is of sound or unsound mind—W hether it is 
Magistrate's duty — Accused producing evidence in 
rebuttal—Prosecution tf also entitled to rebut evidence 
produced by accused. 

An inquiry which is contemplated by cl. (1) of 
s. 464, Criminal Procedure Code is nct confined to 
the examination of the Civil Surgeon alone. 

The evidence of a Civil Surgeon unders. 464, taken 
in order to decide whether the accused is or is not 
of unsound mind is not evidence produced by the 
prosecution. The examination of the Civil Surgeon 
ie a duty which is placed by statute upon the Magis- 
trate himself and it is obvious that if one party can 
produce other evidence, both parties must be allowed 
todo so. Itis further obvious that the burden of 
proving that the accused is of unsound mind and in- 
capable of making his defence lies upon the accused. 
and itis for him to lead evidence on the point in the 
first place and euch evidence as is led on his behalf can 
te rebutted by the prosecution. 

Or. Ref. reported by the District Magis- 
trate, Kohat. 

Mr. Rajah Singh, Advocate-General, for 
the Crown. 

Lala Wazir Chand, for the Applicants. 

Mr. Abdul Ghafur Khan, for the Accused. 

Order.—This case has been reported by 
the District Magistrate, Kohat, under 
s. 438, Criminal Procedure Oode. The 
report arises out of acase which is being 
| inquired into by the Treasury Officer, Kohat 
a Magistrate of the First Class, under 
5. 302, Indian Penal Code against Sherdil. 
The question arose in this case as to 
whether the accused was of unsound mind 
within the meaning of s. 464, Criminal 
Procedure Code and the Magistrate as 
required by that section caused the accused 
to be examined by the Oivil Surgeon 
and examined the Civil Surgeon. The 
evidence of the Oivil Surgeon was to the 
effect that in his opinion the accused was 
of sound mind. On November 9, 1937, 
Counsel for the aceused applied for per- 
mission to produce evidence in rebuttal of 
the Civil Surgeon’s evidence and anorder 
was passed that he should file a list of 
witnesses for this purpose and that the 
Public Prosecutor should also file a list of 
witnesses in rebuttal. On November 13, 
both parties putin their lists of witnesses 
apd the learned Counsel for the accused 
objected to the prosecution being allowed 
an opportunity of producing evidence in 
rebuttal of their evidence. The objection 
was allowed. On the ground of this crder 
the brothers of the deceased L. Ramji Mal 
applied to the District Magistrate under 
s. 528, Criminal Prceedure Code, for a 
transfer of the case. The District Magis- 
trate in considering the orders of Nov- 
ember 9 and 13 came to the, conclu- 
sion that the order of. November 13 was 
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bad in Jaw and he therefore reported the 
case to this Court and also submitted the 
application for transfer along with his 
report. Clause lof s. 464, Criminal Proce- 
dure Code. reads as follows : 

“When a Magistrate holding an inquiry or trial 
hus reason to believe that the accused is of unsound 
mind and consequently ineapable of making his 
defence, the Magistrate shall inquire into the fact 
of such unsoundness and shall cause such person 
to be examined by the Civil Surgeon of the district 
or such other medical officer as the Local Government 
directs and thereupon shallexamine such Surgeon or 
other officer as a witness and shall reduce the exa- 
mination to writing.” 

It is ciear that the inquiry which is con- 
templated by this section is not confined 
to the examination of the Civil Surgeon 
alone and neither party contends that this 
is so. In fact learned Cotinsel for the 
accused himself relies on a case reported 
in Onkar Dutt v. Emperor (1), in which the 
accused was allowed to produce evidence 
to rebut the opinion of the Civil Surgeon. 
The question as to whether the prosecu- 
tion could also produce evidence was not 
considered in that case, but in my opinion 
it would be contrary to all principles of 
administration of justice to allow one party 
to produce evidence and not allow the 
other party to doso. The learned Magis- 
trate who passed the orders of November 
13, appears to have been under the 
impression that the evidence of the Oivil 
Surgéon was evidence produced by the 
prosecution. It is clear that this is not so. 
The examination of the Oivil Surgeon is 
a duty which is placed by statute upon 
the Magistrate himself and it is obvious 
that if one party can produce other evi- 
dence, both parties must be allowed to do 
so. It is further obvious to me that the 
burden of proving that the accused is of 
unsound mind and incapable of making his 
defence lies upon the accused and itis for 
him to lead evidence on the point in the 
first place and such evidence as is led on 
his behalf can be rebutted by the prcsecu- 
tion. I therefore set aside the order of 
the Magistrate dated November 13 and 
direct that he should examine the evidence 
produced on behalf of the accused in the 
first place and allow the prosecution an 
opportunity of rebutting it. As the only 
ground on which the application for trans- 
fer was-made has now been removed, there 
are no grounds for ordering a transfer and 
I decline to order a transfer. 

D. Order accordingly. 

(1) AIR 1933 Oudh 362; 144 Ind, Cas. 1031; (1933) 


oa 1042; 34 Cr. L J 914; 10 O W N719;6R 
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CALCUTTA HIGH COURT 
Civil Rule Ne. 960 of 1937 
July 23, 1937 


8. K. Gose, J. 
COMMISSIONER ror PORT or CALCUTTA 
—-PETITIONER 


Ver SUS 
BHUBANESWAR PRASAD, DrorRER- 
HOLDER AND ANOTSER, J UDGMENT-DEBTOR 

—Oppositz Party - 

Merchant Shipping Act (XXI of 1923), s3. 5(2) (0), 
62—British tug vessel registered in British India 
—Vessel used for towing ships within British dock 
yard— Vessel, whether ship—Wages of seaman 
working on such vessel, whether canbe attached— 
Wages attached-—-Objection by Port Commissioner 
overruled—Direction to Port Commissioner under 
0. XXI,' r. 48 (3), Civil Procedure Code 
(Act V of 1£08)—Port Commissioner though not 
party to decree, if can apply in revision. 

A British tug vessel registered in British India, 
which merely towe ships within a British dockyard 
by means of a rops whenever any ship enters the 
post, come under the definition of ship and is gov- 
erned by s. 5 (2)(c), Merchant Shipping Act. Such 
a use of a tug vessel is one for navigation. But 
ag it cannot be said tobe sea-going, the wages of 
a seaman working on it are not exempt from 
attachment under e. 62 of the Act, nor will Part II 
of the English Merchant Shipping Act, 1694, be 
attracted. Queen v. Mayor of Southport, Morris (1) 
and Weeks v. Rose (2:, referred to. 

Where in execution of a decree wages of such a 
seaman working on a ship of Port Commissioners 
are attached andthe Oourt overrules the objection 
of the Port Commissioners that the wages could not 
be attached and they get directions from Court 
under O. XXI, r. 48 (3), Civil Procedure Code, the 
Port Commissioners though not parties to the decree 
have a grievance and, therefore, have a locus 
standi to make an application in revision against 
the directions, as they would be held liable for any 
sum paid in contravention of these directions, 

O. R. made by the Judge, Small Cause 
Oourt, Sealdah (24-Parganas), dated April 
3, 1937. 


Messrs. Ambica. Pada Choudhury and 
Bhabesh N. Bose, for the Petitioners. 

Messrs. Dipendra Mohan Ghose and 
Sarajeéndra Mohan Roy Choudhury, for the 
Opposite Party. 

Order.—The petitioners in this Rule 
are the Commissioners for the Port cf 
Oalcutta.and the Rule relates to an applica- 
tion under s. 25, Provincial Small Cause 
Court Act. The ciréumstances are these: 
Opposite Party No. 1 obtained an ex parte 
decree against opposite party No. .2in the 
Court of Small Qauses at Sealdah for 
Rs. 70.9-0. On September 26, 1936, the 
decree was put into execution in the said 
Court and the decree-holder prayed for 
recovery by atlachment of the wages of 
the judgment-debtor he being a Mistri on 
8.. 8. Thistle at Dock No, 11 of the Oal- 
gutta Port Commissioners and drawing a 


1 76—57 & 58 
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salary of Rs. 75 a month. In accordance 
with the prayer, the salary of opposite 
party No. 2 was attached and the attach- 
ment was notified by the Court to the 
petitioners under whom the opposite party 
No. 2 was then employed ag a driver ona 
tug vessel called the Pilot. It is stated 
by the petitioners that both -s. s. Thistle 
and the vessel Pilot are used in navigation 
and propelled by steam and not exclu- 
sively by oars. The petitioners informed 
the Court that the wages of opposite 
party No.2 could not be attached as he 
was a seaman under the Indian Merchant 
Shipping Act (Act XXI of 1923 I. 0.) and 
also referred to s. 2 (8) and s. 62 (1) (a) 
of the said Act, in the correspondence that 
followed. Opposite party No. 2 filed a 
Petition in the execution case stating that 
he is a seaman under s. 2 (8), Merchant 
Shipping Act, and as such, his wages are 
not attachable. On April 3, 1937, the 
Court rejected the petition of the opposite 


-party No. 2 holding that his salary is not 


exempted from attachment. Thereafter 
by a letter dated April 19, 1937, the said 
Court directed the petitioners to send the 
attached sum to the Court. Against thit 
direction, the present Rule is obtained. 

It is stated in the application that the 
question as to whether the said opposite 
party No. 2 isa seaman and whether the 
wages of a seaman are attachable under the 
said Indian Merchant Shipping Act is of 
great importance to the petitioners and an 
authoritative decision would be to the 
benefit of all parties concerned. The 
petitioners also stated that having regard to 
the provisions of 8. (d), Merchant 
Shipping Act, the order of attachment 
and the direction to pay Into Court have 
put the petitioners in a precarious and 
anomalous position. For the opposite 
party, decree-holder, it is contended in this 
Court that the petitioners have no locus 
standi to make this application as they, 
were no parties to the decree. But the 
petitioners have already received a direc- 
tion from the lower Oourt in accordance 
with the provisions of O. XXI, r. 48, Oivil 
Procedure Code and under sub-r, (3), the 
petitioners would be held liable for any 
sum paid in contravention of the direction, 
Therefore itcannot be said that the peti- 
tioners have no grievance and if must be 
held that they have locus standi to make the 
application. 

PThe real point is whether under s. 62 
(1) (a) and (d) the wages of opposite 
party No. 2 are liable to attachment, 
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It is contended for the petitioners that 
opposite party No. 2isa seaman as defined 
in s. 2 (2) of the Act. The question is 
whether the tug Pilot can answer to the 
word ‘ship’ as used in this definition. Both 
words ‘ship’ and ‘vessel’ are defined in the 
General Clauses Act and this definition 
corresponds to the definition of those 
words occurring in the English Merchant 
Shipping Act of 1894. The question seems 
to turn upon whether the tug vessels can 
be said to be used for the purpose of navi- 
gation. It is stated in the counter-affi- 
davit which is not challenged that the 
tug vessel Thistle and Pilot are not 
steamships nor do they ever go to sea; 
they only tow ships within the Kidderpore 
Dockyard by means of å rope whenever 
any ship enters the said port either for 
repairs orfor loading and unloading. It 
has been contended by the learned Advo- 
cate for opposite party No. 1 that to 
satisfy the essentials of navigation, the 


ship must be sea-going and must carry. 


merchandise. I have been taken through 
the definition of the word navigation in 
Murray’s Oxford Dictionary and Webster's 
Dictionary. All that I need say here is 
that the word is rather locsely used to 
mean a number of things. More sure 
guidance is afforded by two cases to which 
my attenticn has been drawn. The first 
isthe casein The Queen v Mayor of South- 
port, Morris (1). In that case, a launch was 
used for the purpose of carrying passengers 
on pleasure trips round an artificial lake 
half a milelong by 1&0 yards wide, with- 
out having any duplicate of a Board of Trade 
Certificate put up in her. It was held that 
the launch, while so used on asheet of water 
of that size, was not a vessel used in 
navigation. Lord Coleridge, O. J., re- 
marked : 

“Navigation is a term which in common par- 
lance would never be used in connection with a 
sheet of water half a mile long. Ths Attorney- 
General has asked where we are to draw the line, 
The answer is that it is not necessary to draw it 
at any precise point. It is enough for us to say 
that the present case is on the right side of any 
reasonable line that could be drawn.” 


This decision was carefully considered 
and distinguished in Weeks v. Rose (2). 
In that case a motor boat was used 
for carrying more than 12 passengers 
from Exeter along the river Exe.. for 


(1) (1893) 1Q B D 359; 62 LJ M 047;5R 201; 
88 L T 221; 7 Asp, M O 279;41 W R382; 57 J P 


231. 

(2) (1913) 2KB 229; 82 LIK B925; 108 L T 
428; 773. P 182; 29T LR 869; 23 Cox O G 337; 12 
Asp. M G 307, < 
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half a mile and ‘for a farther mile along a 
canal to the first lock, returning thence to 
Exeter. Below that lock, the canal con- 
tinued for two miles,,through other locks, 
to the estuary of the river, and it was 
used by sea-going ships for the purpose of 
going to and from Exeter, It was held 
that the motor boat was a vessel used in 
navigation. Channell, J. pvinted out that 
in the previous case there the judgment 
proceeded entirely upon the view of the 
Oourt as to the place where the alleged 
navigation was. In.the second case the 
length of the water on which the launches 
plied was only about a mile and a_ half 
and the canal was in a sense an enclosed 
Piece of water. But the learned Judge 


went onto remark: , 

“There is a lock which communicates with a 
further cut which gces-on to another lock, and 
then there is a sea lock, through which vessels 
can go out to sea orcan come in from the sea...... 
There is navigation there, and it is a piece for 
navigation and being a piece for navigation, it is 


not the less navigation by this launch than by 
any other craft ; the launch is navigating.” 

Lord Coleridge, J. remarked : 

“If ships coming to and from the sea were 


clearly navigating these waters, the fact that 
these particular vessels in question did not pro- 
ceed to sea does not prevent these waters being 
navigated by them as they would be by ships going to 
and from the sea.” 

In the present case, having regurd to the 
conditions of the river Ganges, 1 consider 
that the decision in Weeks v. kose (2), 
cited above is applicable. In that view 
the two tugs are vessels used in navigation 
and therefore they come under the defini- 
tion of ship. The next point is whether 
the provisions of s, 5 (2) (c) are applicable. , 
The relevant part of subs. 2 runs as- 
follows : ` 

“Save as hereinbefore provided in this section, 
this part shall, unless there is anything repugnant 
in the subject or context, apply to British ships 
and to the owners, masters, and crew thereof as 
folloWS....uu0--(). The provisions relating to 
the rights of seamen in respect of wages, to the 
return of distressed seamen, the provision and 
health of seamen, to the power of seamen to make 
complaints, to the protection of seamen from 
imposition and to discipline shall apply to ses- 
going ships registered in British India, while such 
ehips are in British India,” 

[f these provisions should apply to the 
case of opposite party No.2, then, since 
the tugs in question are not seagoing 
ships, s. 62 which is a provision relating 
to the rights of seamen in respect of wages 
would not apply. The Indian Merchant 
Shipping Act comes very rarely before 
this Oourt and so I gave to the learned 
Advocates time to consider the position. 
My attention has been drawn to the pro- 
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visions of the English Merchant Shipping 
Act of 1894. By s. 9lof that Act, Part I 
of that Act shall apply tothe whole of His 
Majesty’s Dominions and to all places 
where His Majesty has jurisdiction. In 
Part 2 of the Act there is s. 163 which 
corresponds to the provisions of s. 62 of 
the Indian Act except that the words ‘‘to 
the sea service” occur after the words 
“seaman or apprentice’ in the opening 
clause of sub-s. (1) ofs. 163 in the English 
Act. By 8. 261 (d) of the English Act the 
provisions of Part 2 relating to the rights 
of seaman in respect of wages, etc., do nat 
apply where the ship is within the juris- 
diction of the Government of the British 
possession in which the ship is registered. 
Section 264 provides for the application of 
Part 4% by the Legislature of the British 
possession. It is pointed out by the learned 
Advocate for the petitioners that the 
necessary provisions are supplied by s.5 
of the Indian Act. The two tugsin ques- 
tion in this case answer to the description 
of British ships as defined ia s. 1 (d) read 
with s. 4 (d) of tke English Act. It is also 
pointed out that the provisions of s. 5 (2) 
of the Indian Act do not exhaust the pro- 
visions of Part 2 of that Act. Therefore 
it is contended that the application of the 
section is not meant to be restrictive, that 
is tosay that besides British ships men- 
tioned in sub-s. (2), other, ships may also 
be hit by the provisions of Part 2. But 
once it is found that the tugs in ques- 
tion are British ships, then they must be 
governed by the provisions of s. 5 (2) (c) 
of the Indian Actin so far as the present 
matter is concerned, and Part 2 will not 
apply unless they are sea-going ships regis- 
tered in British India. It is not disputed 
that the two tugs are not sea-going ships 
though registered in British India. That 
being so, the provisions relating to the 
tights of seamen in respect of wages do not 
apply to the case of the judgment-debtor 
opposite party No. 2. The direction of the 
Small Cause Court relating to the attach- 
ment of the wages must be compiled with 
and the Rule will stand discharged. There 
will be no order as to costs. 
D. Rule discharged. 
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_ RANGOON HIGH COURT 
Criminal Revision No. 509-B of 1937 
November 15, 1937 
Bacutay, J. 

MAUNG PU TU AND anoTapR—AaPLicants 
versus 
THe KING—Opposits Party 

Criminal Procedure Code (Act V of 1898), as. 517, 
520—Case under s. 380-411, Penal Code (Act XLV 
of 1860)—Police sending accused and stolen articles 
to Magistrate under s. 190, Criminal Procedure Code 
(Act V of 1898)—Magistrate without examining 
witnesses discharging aceused—Order regarding dis- 
posal of property passed—Order held one under 
s. 517 and could be interfered with under s.520 by 
Sessions Judge. 

Where ina case under s. 380 read with s. 411, 
Penal Code, the accused and the stolen property are 
sent to the Magistrate under s. 190 (b), Oriminal 
Procedure Code, and the Magistrate examines mo 
witnesses and discharges the accused and then 
passes the order with regard to the disposal of 
the property, the order comes under s, 517, Criminal 
Procedure Uode, since the inquiry had been initiat- 
ed and concluded. The Sessions Judge, therefore, 
can deal with the application filed before him 
under s. 520, Oriminal Procedure Code. U Ba Hlaing 
v. Balabua Sodani (1) In the matter of Kup- 
pammail (2)and Brojendra Chandra De v. K. S 
Sama (8), discussed. : 

Cr. R. from an order of the Sessions 
Judge, Prome, dated September 14, 1937. 

Dr. Ba Han, for the Applicants. 

Mr. Clark, for the Orown. 


Order.—This case comes before the 
Court under the following circumstances: 
Ma Kyin Hla made a report to the Police 
at the Paungde Police Station complaining 
that Pu Tu and Ko Ko Gyi had committed 
an offence under s. 380, Indian Penal Code. 
The Police investigated the case and sent 
both these persons up for trial, the charge- 
sheet mentioning s. 380, Indian Penal Code 
read with s. 411, Indian Penal Code. The 
papers were transferred to First Additional 
Magistrate, Paungde, who entered the case 
in his Register, directed summonses to issue 


to witnesses and released the accused on 


their furnishing security. The case was 
then transferred by the District Magistrate, 
Prome, to the Second Additional Special 
Power Magistrate. On June 25, 1937, both 
the accused appeared before him with their 
Pleader: the complainant and her Pleader 
were also present. For certain private 
reasons, he asked them whether they object- 
ed to his dealing with the case and on 
their saying they had no objection, he fixed 
three days for the trial and summoned ten 
witnesses for each day. Before the date 
fixed for hearing the witnesses, however, 
the complainant presented an application 
for permission to withdraw the case. The 
Magistrate told her she could not do so 
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put in the end the case was withdrawn by 
the Court Prosecuting Inspector on in- 
structions from the District Magistrate and 
with the permission of the trying Magistrate. 
This withdrawal, under s. 494, Oriminal 
Procedure Code, operated as a discharge of 
the accused. 

When the case was sent up for trial 
there ‘were certain exhibits, mainly jewel- 
lery sent ap with the case. After the case 
had been withdrawn, the question arose as 
to the disposal of these exhibits. The 
learned Magistrate heard the Pleaders who 
appeared for both parties with regard to 
the disposal of the exhibits which has been 
‘seized by the Police and produced in Court, 
and after hearing them he passed orders 
with regard to-the disposal of the exhibits 
purperting to act under s. 517, Criminal 
Procedure Code. The two erstwhile accused 
filed an appeal under s. 520, Oriminal 
Procedure Oode against the order passed 
by the Magistrate with regard to the dis- 
posal of the exhibits. lt was accepted by 
the learned Sessions Judge əs an appeal 
but after hearing both sides he came to 
the conclusion that he was not satisfied 
that there had been any inquiry or trial in 
the case, so the order passed could not have 
been passed under s. 517, Criminal Pro- 
cedure Code and therefore in his opinion 
it was not “a valid and appealable order”. 
He therefore dismissed the appeal on the 
ground that no appeallay. It is against 
this order of dismissal that the present 
application in revision has been filed. 

The first point for decision is whether 
the learned Sessions Judge had power to 
deal with the socalled appeal. Strictly 
speaking in my opinion it could not have 
been an appealin the proper sense of the 
word. Ifthe original order had been passed 
under s. 517 then the application to the 
Sessions Judge would be under s. 520. 
Section 520 is not in the Chapter of the 
Criminal Procedure Oode which deals with 
appeals, but s. 520 gives the Sessions 
Court in a case of this nature power to 
‘modify, alter or annul” the order passed 
under s. 517. This is a statutory right of 
revision, or it may be said of interference 
with any order passed under s. 517 bya 
Magistrate subordinate to the Court of 
Session and the applicaats merely wanted 
the Sessions Judge to interfere with the 
order passed by the Magistrate. Jf the 
_order was passed under s. 517 therefore the 
Sessions Judge had power to deal with the 
application whether this application was 
strictly an appeal or not. Lf therefore the 
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original order was passed under s. 517, 
the learned Sessions Judge was in error in 
deciding that he had no power to deal 
with it. 

It is argued before me that as orders can 
only be passed under s. 517 with regard to 
property when an inquiry or trial in any 
Criminal Court is concluded, it must be 
shown that there was an inquiry or trial 
before the Court regarding these exhibits 
and that the inquiry or trial had been con- 
cluded. It is argued that as no evidence 
had been recorded, there was no inquiry 
held and therefore no inquiry concluded 
and reference is made to the case in U 
Ba Hlaing v. Balabux Sodani (1) in which 
it is pointed out that there may be judicial 
proceedings which are not inquiries or trial 
and property produced before the Courtin 
such judicial proceedings cannot be dealt 
with unders. 517; it must be dealt with under 
s. 523, Criminal Procedure Code. The case 
which gave rise to that report was one in 
which property had been seized and, was 
made an exhibit inthe proceedings under 
s. 512, Criminal Procedure Code. In my 
opinion, however, in the present case it must 
be held that there had been an inquiry 
before the Uourt, The accused and the 
exhibits were sent up by the Police to the 
Magistrate under s. 190 (b) and s. 190 
comes under the Chapter headed ‘“Jurisdic- 
tion of Couris in inquiries’ and trials” and 
cl. (b) is one of the conditons requisite for 
the initiation of proceedings. Proceedings 
therefore in my opinion, had been initiated 
and although no witnesses had as yet been 
examined, the proceedings having been 
initiated, as an enquiry must be held to 
have begun. It was suggested that in any 
event it had not been concluded and 
reference was made to In the matter of 
Kuppammali (2). This was a case in which 
a person had been sent up for trial by 
the Police for an offence under s. 406, 
Indian Penal Code. The accused, however, 
was unable to attend Court and he died 
before any witnesses had been examined. 
Sir Arnold White, C. J. agreed with the 
Magistrate that although the preliminary 
steps for a trial were taken, it could not 
be said that “the trial has been concluded, 
the real value of that word in that con- 
nection is to make a final judgment or 
determination of”. It was held that the trial 
had really abated, but it does not seem 


(1) 14 R 633; 167 Ind. Cas. 245;A IR1937 Rang. 
42; 38 Or. L J 358; 9 R Rang, 305. 
(2) 29 M 375; 4 Or. L J 233. 
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to have been suggested that no inguir 
trial had been ran : en 
Reference was also made to Brojendra 
Chandra Dev. K. S. Sama (3). That was 
a case in which a complaint was made 
of theft and certain Property was seized. 
The complaint was made to the Chief 
Presidency Magistrate. After the property 
had been seized it was made over to the 
complainant. The complainant thereafter 
took no further steps to prosecute the 
criminal case but the Court let the property 
remain in his custody. It seems quite 
clear that in this case even if an inquiry or 
trial had started it had not concluded; it had 
simply been abandoned and the only speci- 
fic order passed was “let the car remain 
-with the complainant. File.” It seems to 
me quite clear that this was a case in which 
the proceedings had not concluded in any 
sense of the word. In the present case it 
seems to me that the inquiry had been con- 
cluded because the accused had appeared 
before the Court, the inquiry which comes 

before the trial proper (beginning when a 
charge is framed) had been initiated, and 
the proceedings terminated finally in the 
discharge of tke accused. Every trial which 
18 concluded before a Magistrate must end 
either in acquittal, conviction or discharge: 
any other termination is merely ‘abate- 
ment. Holding therefore as I do that an 
inquiry had been initiated and had been 
concluded, the order of the Magistrate with 
regard to the exhibits was passed rightly. 
under s. 517 and therefore the Sessions 
Judge could deal with the application filed 
before him under s. 520, 

‘I have been asked to. pass final orders 
with regard to the exhibits in revision in 
any case as the parties donot wish to go 
back to the learned Sessions Judge for con- 
siderations of time, trouble and expense, I 
am unable to accede to this request. If 
there are local Courts competent to deal 
with matters, those matters must be dealt 
with by them: it is not for the High Oourt 
to do their work for them. I therefore set 
aside the order of the learned Sessions 
Judge holding that he had no power to deal 
with the application. The proceedings will 
be returned to him for him to deal with the 
application and dispose of it on its merits. 

D. Order set aside. 
(3) 350 WN 198; 132 Ind. Cas. 902; AIR 1931 


Oal, 455; (1931) Cr, Cas, 607; 32 Or. : 
< @931) Cal 61 H s 2 Or. L J 983; Ind. Rul, 
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BOMBAY HIGH COURT 
Second Oivil Appeal No. 392 of:1934 
November 22, 1937 

DIVATIA, J. 
SECRETARY or STATE—DEFENDANT 
—ÅPPELLANT 
versus 

AHALYABAI NARAYAN KULKARNI 
h -—PLAINTIER No. 2—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 5. 88— 
Property attached under s. 88—Person claiming 
interest in it, if can prefer suit without going to 
Magistrate—Decree in such suit before final disposal 
of property by Government, whether binding on Govern- 
ment—Property of Hindu attached—Right of main-- 
tenance of his deceased co-parcener’s widow and 
unmarried daughter is burden on property—Such 
interest of widow and daughter, liability to attach- 
ment—Hindu Law—Maintenance—Past arrears, 
whether debt due to person claiming it and heritable 
by his heir. 

There is nothing in s. 88, Oriminal Procedure 
Code, which compels a person who claims an in- 
terest in the absconder's property to prefer his 
claim before the Magistrate, issuing the order for 
attachment. The right of the aggrieved person to 
prefer a suit without going to the Magistrate under 
this section has not been taken away. Solong as 
the property has not been sold by Government or 
otherwise disposed of, and so long as Government 
have continued to remain in possession of the 
attached property, it would, be open to any party 
claiming an interestin it to obtain a decree 
of a Oivil Court declaring his right in the 
property, and ifhe succeeds in obtaining such a 
decree before Government have finally disposed of 
the property, that decree would be binding against 
Government, and the property could be disposed of 
subject to the rights established under such 
decree, 

Under the Hindu Law, if a co-parcener takes the 
property of another deceased co-parcener by survi- 
vorship, he takes it with the burden of maintain- 
ing the widow and unmarried daughters of the 
deceased co-parcener, It cannot be said that this 
right of maintenance is merely personal in the 
sense that it has no reference to the property which 
he gets by survivorship. It may be that in the 
technical language it may not fall within the 
definition of “ charge “ under s. 100, Transfer of 
Property Act. This charge isa later creation by 
statute, but the Hindu Law has always regarded 
the widow's right as a burden on the property. 
The right of maintenance attaches to the property 
itself which is taken by survivorship. Such 
interest is not liable to attachment because, al- 
thongh it may not be a legal charge, Government 
acting under s. 88, Oriminal Procedure Oode are not 
inthe same position as a purchaser for value. The 
holder of such interest for maintenance amounting 
as it does to a burden on the property, is entitled 
as a matter of right to ask the Court to create a 
formal charge, and that being so, it cannot be 
attached by Government who are only concerned with 
confiscating the absconder's right, title and interest 
in the property. i 

[Case-law referred to.] 

Past arrears of maintenance are certainly a debt 
due to the person claiming it, and although whe- 
ther to allow past arrears or not or what amount: 
should be allowed is in the discretion of the Court, . 
it-cannot ‘be said that it is nota débt due to the” 
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person claiming it and not heritable by his heir. 
[p. 456, col. 2.] 

S. 0. A. from the decision of the District 
Judge, Belgaum, in Appeal No. 172 of 1932. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Appellant. 

Mr. K. G. Datar, for the Respondent. 


Judgment.—This appeal has been pre- 
ferred by the Secretary of State for India in 
Council against a decree in favour of the 
plaintiffs for a certain amount claimed as 
arrears of maintenance and for marriage 
allowance from the estate of one Gopal 
“whose property had been attached by Gov- 
eroment under s. 88, Criminal Procedure 
Code by a Notification in 1921 ashe was 
absconding after being charged with a 
criminal offence. The first plaintiff was 
the widow of Gopal's undivided brother 
Dhondo who died in 1918 and plaintiff 
No. 2 is the daughter of plaintiff No. 1. 
Their case was that both of them were 
entitled to maintenance and marriage ex- 
penses. respectively from the joint family 
property, the whole of which had become of 
the ownership of the absconder, defendant 
No. 2 by survivorship after the death of 
Dhondo; that Government had taken posses- 
sion of the whole of the joint family pro- 
perty in 1921 and it had since then 
remained in their possession without hav- 
ing been sold. The suit had been in- 
stituted in forma pauperis in 1929 and the 
plaintiffs claimed arrears of maintenance 
for eight years for both of them at a certain 
rate and expenses of plaintiff No. 2's 
marriage from the estate. Government 
oppused the suit on the ground that when 
the property was attached after defendant 
No. 2 had absconded, it was entirely at 
the disposal of Government under s. 
Criminal Procedure Oode, that it became 
of the absolute ownership of Government, 
and that, therefore, the Crown was not under 
any obligation to maintain the widow and 
the unmarried daughter of the co parcener 
of a person whose property had been thus 
forfeited to Government. It was also con- 
tended that ifthe plaintiffs had any claim 
to the property by way of main‘enance, 
they ought to have preferred their claim 
as provided for. in sub-s. (6-A) of that 
section, and as that was not done, the pre- 
sent suit was barred. Government also 
disputed the plaintifs’ right to the 
particular amount claimed by them. Both 
the lower Courts have decreed the plaintiffs’ 
right to recover maintenance and marriage 
expenses from Government, and have 
allowed certain amounts to the plaintiffs by 
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way of arrears of maintenance and mar- 
riage expenses. Government now appeal 
against that decree and reliance is placed 
upon sub-s. (7)ofs. 88. It is contended 
that the words “the property under attach- 
ment shall be at the disposal of Govern- 
ment? mean that the property becomes of 
the absolute ownership of Government and 
that the rights of all persons interested 
in the property are extinguished. It is 
also contended that as the plaintiffs did 
not prefer avy claim to this property, the 
present ‘suit is not maintainable. 

It must be noted at the outset that the 
property which had been taken possession 
of by Government in 1921 has not still 
been sold by them as provided in sub-s. (7) 
of the section, nor have they passed an 
order of confiscation or forfeiture of the 
suit preperty. Government place reliance 
mainly on the wording of s. 88 and con- 
tend that ifthe plaintiffs had any interest 
in the property, it was extinguished on 
account of no claim having been preferred 
before the Magistrate. Now, with regard 
to that contention, the lower Courts have 
negatived it on the ground that there is 
nothing in this section which compels a 
person who claims an interest in the abs- 
conder's property to prefer his claim before 
the Magistrate, issuing the order for attach- 
ment. All that the section says 18 that if 
any claim is preferred to or objection made 
to the attachment of any property, such 
claim or objection shall be inquired into. 
The right of the aggrieved person to prefer 
a suit without going to the Magistrate 
under this section has not been taken away. 
It is true that it is provided that if a person 
claiming an interest prefers a claim before 
the Magistrate and that claim 15 negatived, 
he can institute a suit to establish his right 
in a Civil Court within one year from the 
date of the Magistrate’s order. That, how- 
ever, does not mean that an independent 
suit by that person is not maintainable. I 
think the lower Courts were right in taking 
this view, because looking to the tenor of 
the whole section, it seems to be the object 
of the Legislature that although the pro- 
perty was to be at the disposal of Govern- 
ment after it was attached, it was not to 
be sold until the expiration of six months 
from the date of the attachment or until 
the claim preferred under sub-s. (6-A) had 
been disposed of under that sub-section, It 
is quite true that if no objection was raised 
before the Magistrate within six months 
from the date of the order of attachment 
or no stay order is brought from the Civil 
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Court after filing a suit, Government would 
be free to dispose of the property as they 
. liked by sale or otherwise, and after Gov- 
ernment took any such step, the party who 
claims; interest in the property may not 
‘perhaps be able to assert any right in the 
property. But so long as the property has 
` not been sold by Government or otherwise 
. disposed of, and so long as Government 
have continued to remain in possession of 
the attached property, it would, I think, 
be open to any party claiming an interest 
in it to obtain a decree, of a Civil Court 
declaring his right in the property, and if 
he succeeds in obtaining such a decree 
before Government have finally disposed 
of the property, that decree would be bind- 
ing against Government, and the property 
could be disposed of subject to the rights 
established under such decree. It is stated 
jn subss. (6D) thatthe order of attach- 
ment shall be conclusive subject to the 
result of a suit instituted by the person 
aggrieved by the Magistrate’s order. But 
that, in my opinion, does not mean that it 
is not open to the interested party to obtain 
a decree declaring his rights before Govern- 
ment have proceeded to sell the property. 
The provision in sub-s. (7), thatthe pro- 
perty shall not be sold until the claim 
preferred under sub-s. (6-A) has been dis- 
posed of, means that the sale is to be sub- 
ject to the rights of any person interested 
if such rights are established by a decree. 
Ifso, why should such rights be not en- 
forceable even if they are obtained by a 
decree without going before any Magistrate 
under sub-s. (6-A), so long as the property 
has. not been sold by Government? I, 
therefore, agree with the lower Courts’ in 
holding that the suit is maintainable in 
spite of the fact that the plaintiffs did not 
go to the Magistrate under sub-s. (6-A), and 
that the decree would be binding on the 
Government. 

That being so, the next question is 
whether the. Plaintiffs are persons who have 
an interest in such property and that such 
interest was not liable to attachment under 
the section. The plaintifs are clearly 
entitled under the Hindu Law to have 
their maintenance and marriage expenses 
defrayed from the property attached. Under 
the Hindu Law, if a co-parcener takes the 
property of another deceased co-parcener by 
survivorship, he takes if with the burden 
of maintaining the widow and unmarried 
daughters of the deceased co-parcener. It 
cannot be said that this right of mainten- 
ance is merely personal in the sense that 
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it has no reference to the property which 
he gets by survivorship. A distinction has 
been drawn in some cases between a 
Hindu's obligation to maintain his wife and 
his obligation to maintain the widow of his 
co-parcener. It is said that his obligation 
to maintain his own wife is a personal 
obligation, while the obligation to maintain 
the widow of a co-parcener is not personal. 
It means the husband is bound to maintain 
his wife even though he has not got, any 
property from his father, end that his 
obligation to maintain his wife is indepen- 
dent of possession of any property, while 
the obligation of one co-parcener to main- 
tain the widow of a deceased co-parcener 
whose share in the property he gets by 
survivorship is an obligation which attaches 
to that property. In other words, because 
he gets that property by survivorship and 
because his interest in the joint property 
is thus enlarged, he is bound to maintain 
the widow of the deceased co-parcener who 
had a right to be maintained out of the 
property which he takes by survivorship. 
In that sense the property which he 
takes by survivorship is burdened with the 
obligation to maintain the widow. It may 
be that in the technical language it may not 
fall within the definition of “charge” under 
s. 100, Transfer of Property Act. This 
charge is a later creation by statute, but 
the Hindu Law has always regarded the 
widow's right as a burden on the property. 
It has thus been held that the right of 
maintenance attaches to the property itself 
which is taken by survivorship. For 
example, in Narbadabai v. Mahadeo Nara- 
yan (1), Adhibai v. Cursandas Nathu (2), 
Yamunabai v. Manubai (3), Devi Persad 
v. Gunwanti Koer (4), Jayanti Subbiah v. 
Alamelu Mangamma (5) and Veeranna v. 
Sitamma (6) this right of’maintenance has 
been treated as a burden on the inheritance 
with the result that the widow is entitled 
to follow such property in the hands of 
the co-parcener taking it. In a case under 
the Dayabhaga, viz., Hemangini Dasi v. 
Kedarnath Kundu Chowdhury (1), the 
° Privy Council has also stated that so long 
as the estate remained joint and undivided, 
the maintenance of mothers (who were 
widows there) remained a charge on the 


(1) 5 B 99. 


(2) 11 B 199. 
(3) 23 B 608; 1 Bom. L R95. 


(4) 22.0 410. 

(5) 27 M 45. 

(6) A I R 1927 Mad, 83; 98 Ind. Oae. 536; (1926) MW 
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whole estate. The well-known author Golap- 
chandra Sarkar Shastri in his Hindu Law 
goes further and is of opinion that : 

“There cannot be any doubt that under Hindu 
Law the wife's or widow's maintenance is a legal 
charge on the husband's estate: but the Courts 
appéar to hold, in consequence of the proper 
materials not being placed before them, that it is 
not so by itself, but is merely a claim against the 
husband's heir, or an equitable charge on his 
estate ; hence the husband's debts are held to have 
priority, unless it is made a charge on the property 
by decree.” 


The result, therefore, in my opinion is 
that the plaintiffs are persons who have got 
an interest in the attached property. 
Besides, such interest is not liable to attache 
ment because, although it may not be a 
legal charge, Government acting under 
ss. 88 are not in the same position as a 
purchaser for value. The holder of such 
interest for maintenance amounting as it 
does toa burden on the property is entitled 
as a matter of right to ask the Oourt to 
create a formal charge, and that being so, 
it cannot be attached by Government who 
are only concerned with confiscating the 
absconder's right, title and interest in the 
property. The casein Golab Koonwur v. 
Collector of Benares (8) proceeds on the 
same principle when it holds that the 
right of female dependent members to be 
maintained out of the estate prevails even 
ag unst the King who succeeds to the estate 
by escheat. The fact that subes. (7) pro- 
vides that the property under attachment, 
although at the disposal of Government 
shall not be sold until the claim preferred 
is disposed of, would suggest that the rights 
of persons who claim interest in the pro- 
perty are to be respected. They need not 
have been fixed in the form of a formal 
charge ; it is sufficient if they are such that 
they could be so fixed under the Hindu 
Law and could not be extinguished till the 
Property is sold for value. I do not think 
this result is affected by the cases in Golam. 
Abed v. Toolseeram Bera (9), Durgi v. 
Secretary of State (10) and Dattaji v. 
Narayanrao (11), on which the appellant 
asa heref 

e result, therefore, in my opinion 
would be that both the plaintifte dre GAN. 
ed. to the amount which has been decreed 
in their favour for arrears of maintenance 
as well ae for the marriage allowance of 
the second plaintiff. It was sought to be 


(8) 4 M I A246; 7 W R47 (PO). 
GTE ap ath 
) 10'La ; 117 ‘Ind. Oas. 668; 
528; 30 P L R384. nn STAN 
11) 25 Bom, L R 228; A IR 1923 Bom, 198, 


KATYAYANT DÉST v. #MPHROR (CAL.) 


17610 


urged that the arreats claimed by plaintiff 
No. 1, who died after the suit was filed 
ought not tohave been decreed in favour 
of her daughter, plaintiff No. 2, because 
they are in the nature of a personal right. 
But I think that argument is erroneous. 
As rightly observed by the lower Court, 
past arrears are certainly a debt due to the 
persen claiming it, and although whether 
to allow past arrears or not or what amount 
should be allowed is in the discretion of 
the Court, it cannot be said that it is nota 
debt due to the person claiming it and not 
heritable by her heir. The lower Court was 
right in holding that plaintiff was entitled 
to recover those arrears which were due to 
plaintiff No. 1 before her death. For these 
Teasons, I think, the decision of the lower 
Appellate Court is correct. It is, therefore, 
confirmed and the appeal is dismissed with 
costs. 
S. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision Appeals Nos. 2614 and 213 
of 1937 
January 6, 1938 
BARTLEY AND HENDERSON, J. 
KATYAYANI DASI—APPELLANT 
versus 
EMPHROR— Opposite PARAT j 
Criminal trial—Trial by jury—Charge—Misdirec- 
tion—Charge under s. 365, Penal Code (Act XLV of. 
1860), against two persons—Nature of kak ah to 
Jury—Offence against one not proved—Proper 
direction to Jury—-Penal Code (Act XLV of 1860), 
a. 361, Exception—Question of authority to remove 
girl from control of lawful guardian, if arises. 
Where an allegation is made that two persona 
have joined in taking or enticing another, the direc- 
tion should be certainly that the prosecution must 
prove that the taking or enticing was by the accus- 
ed persons or either ofthem. The evidence against 
each accused person jointly charged with the parti- 
cular offence must be carefully examined in deal- 
ing with the question whether the requisite intention 
required by s. 366 was made out against the ac- 
cused persons. To say that if the Jury was not 
satisfied that the offence under s. 366 was made out 
in the case of both the accused, the alternative was 
under s. 366-A, is wrong. If the intention required 
by s. 366 is not proved inthe case, then it is the 
obvicus duty of the Judge to say thatthe Jury is 
bound to acquit them or one of them with regard 
to whom intention had not been made out. , 
The exception to s. 361 simply is that the section 
does not extend to the act ofany person who in 
good faith believes himself or herself to be entitled 
to the lawful custody of the child. There is no 
question whatever of any authority to remove the 
girl from the control of her lawful guardian. 
Messrs. Sudhansu Sekhar Mukherjee and 
Pratap Chandra ‘Chaudhury, for the Appel- 


lant. 


1988 


Mr. D, N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Crown. 

Bartley, J.—These appeals by the appel- 
lants are against their convictions and 
sentences under ss. 366 and 266-A, Indian 
Penal Code. The appellants Rahim Bux 
and Katyayani Dasi were tried by the 
learned Assistant Sessions Judge of 24- 
Parganas with the aid of a Jury. The 
unanimous verdict of the Jury was that both 
the accused were guilty under s. 366, 
Indian Penal Code, and that the accused 
Katyayani was further guilty under 
8. 366-A, Indian Penal Ocde. The learned 
Judge sentenced each of themto rigorous 
imprisonment for seven years in spite of 
the recommendation by the Jury that 
lighter punishment should be inflicted 
upon the woman on account of her- age 
and “because ske had done what she 
did because of her excessive love for the 
girl Radharani®. The accused Katyayani 
has filed a regular appeal before this 
Court which is Appeal No. 264 of 1937. 
The appeal by her eco-accused, which is 
Jail Appeal No. 213 of 1937, has been 
admitted and heard with the regular 
appeal. The case for the prosecution is 


briefly as follows: The complainant 
Radharani Dasi lost her mother when 
only 11 mecnths old and since that 


time had been brcught up by the appel- 
lant Katyayani, who is her mother’s sister. 
Radharani wasa married girl but at the 
time of this occurrence was not living with 
her husband but in the house of her father 
Abinash Chandra Pal where her aunt 
Katyayani and the other accused Rahim 
Bux were also residents. As has been 
pointed out by the learned Judge in his 
charge to the Jury, the girl Radharani fell 
in love with the accused Rahim Bux 
and this love affair obviously enlisted the 
sympathy of the aunt Katyayani. Before 
the actual date of the occurrence, the girl 
had made preparation to leave home with 
the assistance of her aunt with the accused 
Rahim Bux. On the date of the actual 
occurrence ihe girl with her aunt left the 
house, joined the accused Rahim Bux and 
departed by train. They travelled together 
via Oalcutta and Ranaghat to a village 
called Santipur where the complainant 
and her aunt lived together for one day 
andone night. The next morning the 
girl was rescued by the Santipur 
Police and the whole party was taken 
into custody. Both the appellants were 
charged with kidnapping the complainant, 
a girl under 16 years of age, in order that 
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she may beor knowing that she will be 
forced or seduced to illic's intercourse 
under s. 366. The woman appellant is 
further charged under s. 366-A of the 
Code for inducing the girl under 18 years 
of age to leave her father’s house with intent 
that she may be, or knowing that it is 
likely that she will be forced or 
seduced to illicit intercourse with Rahim 
Bux. 

In dealing with the charge under s. 366 
Indian Penal Oode, the learned Judge 
explained the law as follows: He said 
thatthe prosecution to bring home the 
charge of kidnapping to the accused 
persons must prove first the taking or 
enticing away of Radharani by the accused 
persons, secondly that Radharani was 
under 16 years of age, thirdly, the 
taking or enticing was out of the keep- 
ing of lawful guardian, and lastly, the 
taking or enticing was without the con- 
sent of the lawful guardian. With regard 
to the first item referred toin the charge 
the direction was inadequate. Where an 
allegation is made that two persons have 
joined in taking or enticing another, the 
direction should be certainly that the 
prosecution must prove that the taking 
or enticing was by the accused persons 
oreither of them. The manner in which 
the learned Judge has formulated thelaw 
ignores the necessity of examining carefully 
the evidence against, each accused person 
jointly charged with the particular offence, 
Throughout the charge there is no other 
reference to this aspect of the case. 
Indeed the only reference which can be 
found tends farther to confuse the real 
issue. In dealing withthe question whether 
the requisite intention required by s. 366 
was made out against the accused persons 
the learned Judge said that the Jury 
ought only to convict if they thought 
that the only possible inference is that 
the girl was taken away with the object 
of illicit intercourse. He went on to 
say that ifthe Jury found that one of the 
accused only had that object in view, the 
object wasnot shared by both, then they 
ought tohold that one was guilty of the 
higher offence under s. 366, Indian Penal 
Code. What the learned Judge means is 
that ifthe Jury was not satisfied thatthe 
offence under g. 366 was made out in the 
case of both the accused, the alternative 
was under s. 366-A and this taken in 
conjunction with his previous direction 
is undoubtedly inadequate and misleading. 
If the intention required by 's.-366 ‘was not 


458 . 


proved in the case, then it was the obvious 
duty of the Judge to say that the Jury 
was bound to acquit them or one of them 
with regard to whom intention had not, been 
made out. The next matter on which 
the learned Judge’s charge in our opinion 
is badinlaw ison the question of the 
lawful guardian. Having told the Jury 
that the taking or enticing must be out 
of the keeping of the lawful guardian, 
he proceeds as follows: 

“The girl was taken out of the keeping of Abinash» 
her father. The girl was married and her lawful 
guardian is her husband. But under s. 361 of the 
Gode the words ‘lawful guardian’ include any per- 
son lawfully entrusted with the care and custody 
of the minor. The girl was living with her father 
and ib is for you to decide whether he had been 
entrusted with the care and custody of the girl Ra- 
dharani.” 

There is no reference whatever in the 
charge itself to any efidence purporting to 
show thatthe girl was entrusted by her 
lawful guardian to the custody of her 
father. There is no reference whatever to 
the fact that the husband who presumably 
was the one person capable of giving evi- 
dence on this pcint was not examined as 
a witness for the prosecution. More- 
over, in dealing with this question of 
lawful guardian, the learned Judge still 
further misdirected the Jury having put 
before them tke question whether the 
father, with whom the girl was actually 
living, was or was not the lawful guardian 
within the meaning of the explanation 
to s. 361. He proceeded to deal with the 
position of the accused aunt with 
reference to the provisions of that excep- 
tion. What he said was that it was for the 
Jury to consider whetker there was any 
reasonable ground for her to believe, 
because she had been entrusted with the 
rearing of the girl, that she had authority 
to take the girl away from her father's 
house. This is a clear misdirection of 
law, because the excepticn to s. 361 simply 
is that the section does not extend to the 
act ofany person who in gocd faith 
believes himself or herself to be entitled 
to the lawful custody of the child. There 
is no question whatever of any authority 
to remove the girl from the control of her 
lawful guardian. The misdirections 
above referred to are, in our opinion, 
amply sufficient for setting aside the 
verdict of the jury and the findings 
on which the convictions and sentences 
are based. The learned Judge's charge 
contains series of errors and is bad both 
for misdirection and for non-direction 
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upon the material points in the evidence 
which should have been brought to the 
notice of the Jury in order to enable 
them to bring in a correct verdict. 
Moreover, it is perfectly clear from the 
evidence in the case and from the form in 
which the verdict of the Jury was ultimately 
returned that the sentences passed by the 
learned Judge are, to put it mildly, quite 
out of proportion to the gravity of the 
alleged offences. 

In the result the present appeals must 
be allowed. The convictions of the accused 
persons, Katyayani Dasi and Sheikh 
Rahim Bux under ss. 36% and 366-A, Penal 
Ccde, must be set aside and they must 
be acquitted. In the circumstances of the 
case we do not propose to order a re-trial. 

Henderson, J.—I agree and have little 
toadd. Asso frequently happens in these 
cases the male accused did not admit the 
real object with which he and the girl ran 
away. He put forward a suggestion, which 
J am quite sure no Jury would ever 
believe, that they ran away inorder to 
have a bath in the Ganges at some holy 
place. Now itis established in the evi- 
dence that before the occurrence love 
letters of the warmest kind had been 
exchanged between the parties. At the 
time when the Police arrived at the scene 
the girl was wearing a watch belong- 
irg tothe male accuszd while he had 
a handkerchief on which the girl had 
embroidered both his and her own name. 
The learned Judge put this evidence 
before the Jury when he was asking them 
to consider with what object the accused 
went away with the girl. I do not think 
that he didit very satisfactorily, because 
the letter which the girl admits that she 
wrote to the accused goes to show that 
no question of force or seduction could 
possibly arise in the case. Be that as 
it may, thelearned Judge entirely, failed 
to put this evidence before the Jury in its 
bearing on the essential question whether 
the female accused had been proved to 
have taken or enticed the girl away. 
I cannot imagine that,if this had been 
done, the Jury would have convicted her 
at all. It is clear from the recommendation 
which they made on the question of sen- 
tence that they realized more or less 
the true state of affairs and in view 
of this recommendation it is difficult to 
believe that they would have brought in a 
verdict of guiltyif the case had been pro- 
perly put before them. 

D. Conviction set aside. 
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LAHORE HIGH COURT 
Execution First Appeals Nos. 125, 126 and 
; 241 of 1937 

November 17, 1937 
TEK OHAND, J. 
Sayad MAHBUB HUSSAIN SHAH anp 

OTHERS—J UDGMENT DesTors—ApPELLANTS 

versus 
PUNJAB NATIONAL BANK, Lo, 
LAHORE AND otames—Decerre- HOLDERS 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), a. 73— 
Execution application only for rateable distribution 
rejected— Appeal, if lies. 

Where an application for execution by a decree- 
holder praying only for rateable distribution is 
rejected, theorder comes under s. 73, Civil Procedure 
Code, and is not appealable. 


Ex. F.A. from the order of the Senior 
Sub-Judge, Lyallpur, dated March 10, 1937. 
Mr. Ram Lal Anand, I, for the Appel- 


lants, 
Mr. Achhru Ram, for Respondents 
Nos. 1 and 3. . 


dudgment.—The judgment will dispose 
of Execution First Appeals Nos. 125, 126 
and 241 of 1937, which arise from un 
order of the Senior Subordinate Judge, 
Lyallpur, dated March 10, 1937. The rele- 
vant facts are that the Punjab National 
Bank, Limited, obtained a money decree 
against the sons and grandsons of the 
late Sir Mehdi Shah, andin execution of 
the decree, they attached certain agricul- 
tural land which was the  self-eacquired 
property of the deceased, and applied for 
its temporary alienation for a period not 
exceeding 20 years. A number of other 
persons, who held decrees against Sir Mehdi 
Shah or his sons, applied for rateable 
distribution.. One of these persons is a 
Co-operative Society called the Anjuman 
Imdad Qarza of Ohak No. 353 and it claimed 
rateable distribution with the Punjab 
National Bank on the basis of two awards 
for Rs. 6,612-11-9 and Rs. 5,726-9-0, respec- 
tively given by an arbitrator on March 7, 
1929, in ite favour against Altaf Hussain, 
son of Sir Mehdi Shah as principal and Sir 
Mehdi Shah as surety, which were execut- 
able as decrees under the Co-operative 
Societie’s Act. In the course of the pro- 
ceedings, it transpired that Sir Mehdi Shah 
had died in October 1927, about 18 months 
before the awards. It was accordingly 
objected that the awards were nullities so 
far as the deceased was concerned, and 
they could not be executed against his 
estate. Before this objection was decided, 
the Anjuman managed to obtain from the 
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arbitrator two other awards on 2lst May 
1935, for the same amounts against Altaf 
Hussain as principal and the estate of Sir 
Mehdi Shah in the hands of his grandsons, 
respondents Nos. 2 to 8, one of whom 
(Mahbub Hussain) is a major and the other 
six are minors, The arbitrator, before 
delivering these awards, did not hold any 
formal proceedings; he did not even give 
any notice to the grandsons of Sir Mehdi 
Shah, nor did he appcint any guardian ad 
litem to represent the minors. All that 
he appears tohave done was to prepare 
copies of the former awards, substituting for 
Sir Mehdi Shah the names of his grandsons. 
Four days later, i. e. on May 25, 1935, these 
awards were filed in the execution Court 
and the prayer for rateable distribution 
repeated. 


The respondents objected that these (so- 
called) subsequent awards had been ob- 
tained behind their back .and without any 
notice to them and therefore they could 
not be executed in the Civil Court 
The learned Judge upheld the objection 
and dismissed the Anjuman's appli- 
cation for rateable distribution. He 
then proceeded to consider the claims of 
the other decree-holders and held that the 
Punjab National Bank, Musammat Jiwan 
Bai, and firm Tulsi Das Devi Ditta Mal 
were entitled to rateable distribution, and 
directed that the prcceeds cf the temporary 
alienation he divided among them. 


Against this order, three appeals have 
been preferred in this Court, Execution 
First Appeals Nos. 125 and 126 of 1937 by 
the Anjuman Imdad Q:rza of Chak No. 353 
against the surviving son and grandsons 
of Sir Mehdi Shah and Execution First 
Appeal No. 241 of 1937 by the grandsons 
of Sir Mehdi Shah against the Punjab 
National Bank, Musammat Jiwan Bai and 
Firm Tulsi Das-Devi Ditta Mal. A 
preliminary objection is taken by Counsel 
for the respondents that Appeals Nos. 125 
and 126 are incompetent as the order of the 
Court below refusing rateable distribution 
tothe Anjuman was passed under s. 73, 
Civil Procedure Code, and is not appeal- 
able. In my opinion, this objection is well- 
founded and must prevail. As already 
stated, the only prayer in the Anjuman's 
application for execution was for rateable 
distribution. An order refusing this prayer 
is one under s. 73, sub s. (2) of that section 
gives the aggrieved party a right to bring 
a regular suit. No appeal is allowed from 
such order, 
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The order does not really fall under 
s. 47, as urged by Qounsel. I may say, 
however, that even if an appeal lay, the 
order of the Oourt below is correct. Itis 
admitted by Mr. Abdul Majid on behalf of 
the appellants that the awards of March 7, 
1929, were nullities so far as Sir Mehdi 
Shah was concerned, he having died long 
before the arbitration proceedings started. 
As regards the second set of awards, they 
were obtained against the seven grandsons 
of Sir Mehdi Shah, six of whom were 
minors. No guardian appears to have been 
formally appointed and the only adult 
grandson was not personally served. Fur- 
ther, as pointed out by Ooungel for res- 
pondents, it has not been shown on the 
record that Sir Mehdi Shah was a 
member of the Anjuman. and that any 
award could be validly made against him 
or, after his death, his legal representatives. 
I dismiss Appeals Nos, 125 and 126 with 
costs. 


Appeal No. 241 is by the grandsons of 
Sir Mehdi Shah and the only prayer made 
by their Counsel is that it be made clear 
that the decree of the Punjab National 
Bank, Musammat Jiwan Bai and Firm Tulsi 
Das-Devi Ditta Mal, who had been‘allowed 
rateable distribution, are executable 
against the “‘self-acquired property” of Sir 
Mehdi Shah only. It is admitted that the 
property which has been attached and of 
which temporary alienation w.s ordered in 
this case, had been acquired by Sir Mehdi 
Shah himself. It is urged, however, that 
in its order the Court has not said that 
this is so and, he says, that his clients 
apprehend tbat the order of the lower 
Court may not be used in future proceed- 
ings as having directed that property, which 
Sir Mehdi Shah might have inherited 
from his father or other male ancestor, was 
also liable for these decrees. Mr. Achhru 
Ram for the decree-holder has no objection 
to it being stated that the decrees are not 
executable against the ancestral property 
(if any) of -Sir Mehdi Shah. No other 
point was urged before me. This appeal 
is dismissed, parties being left to bear 
their own costs. 


D. Appeals dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 887 of 1937 
September 7, 1937 


Szaw, J. 
SOLOMON DAVID—APPELLANT 
VETSUS 
Tan KING—Opposits Party 

Provident Funds Act (XIX of 1925), s. 3(D— 
Deposit to credit of undischarged insolvent in Provi- 
dent Fund of District Council — Protection under 
s. 3(1) not extended to such Fund—Oficial Assignee, 
if can claim it — Presidency Towns (Rangoon) In- 
solvency Act (X of 1909), s. 52 (2) (a)—Provident 
Fund—Official Assignee not intervening before it 
reaches insoivent—Effect—Money, after reaching 
insolvent, is divisible among creditors—Acquisition of 
property after insolvency — Non-intervention by 
Oficial Assignee — Bona fide transactions with such 
property—Validity—Criminal trial—Mistake of law 
48 NO excuse, 

An Official Assignee haga claim to money deposited 
to the credit of an undischarged insolvent- in the 
Provident Fund of a District Oouncil, unless and 
until protection of s. 3 (1), of the Provident Funds 
Act has been extended to such fund by the Local 
Government. In the matter of Walter Edward Shead 
(1) distinguished. 

The absence of intervention by the Official Assignee 
before the money deposited in Provident Fund reaches 
the insolvent's hands might affect the vesting of 
the money, but when it comes into the possession of 
the insolvent it is nevertheless his property, the pro- 
perty of an insolvent divisible among his creditors ~ 
within the meaning of s. 52 (2) (a), Rangoon Insolvency 

ct 

When the Official Agsignes does not intervene, 
all transactions in respect of property acquired after 
the insolvency with any person dealing with the in- 
solvent bona fide and for value are valid against the 
Official Assignes. 

No mistake oflaw can be claimed by any person 
to exonerate him from’ blame-wortbiness for an act 
committed by him which is an offence. 


of the Second 
Rangoon, dated 


Cr. A. from an order 
A‘lditional Magistrate, 
August 2, 1937. 

i Mr. C. H. Campagnac, for the Appel- 

ant. f 


Judgment.—On April 7, 1937, the In- 
solvency Judge of this Court directed 
that a complaint should be laid against the 
appellant before the District Magistrate, 
Rangoon, of offences under ss. 102 and 103 
(b) (ii) of the Presidency Towns or Rangoon 
Insolvency Act. When called upon to show 
cause against his prosecution as regards 
the offence under s. 103 (b) (ii) Rangoon 
Insolvency Act, he stated that the Provi- 
dent Fund money did not form part of his 
property so long as it remained in the 
hands of the District Council of Insein and 
was not therefore taken into account in his 
first insolvency proceedings, and when such 
money was withdrawn, it became after- 
acquired property of the insolvent and did 
not Vest ‘in ‘the-Official ‘Assignee unless and 


+ 
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intervention. He stated that when he was 


adjudicated insolvent a second time on’ 


December 9, 1935, the Provident Fund 
money had been withdrawn by him and fully 
expended, but, as will be seen later on, 
that was not correct. At the time of his 
second adjudication he was still an undis- 
charged insolvent on his first adjudication 
which was made on August 23, 1932. It 
was in regard to both the insolvencies that 
he was charged with the offence under 
s. 103 (b) (ii), Rangoon Insolvency Act. 

I notice that the Official Assignee was 
under the impression that the decision in 
In the matter of Walter Edward Shead (1), 
applied to the contributions of the appel- 
lant in the Provident Fund of the District 
Council of Insein. Section 3 (1) Provident 
Funds Act, 1925, as it stands, applies only 
to- Government and Railway Provident 
Funds. By s.8(1) of that Act the protec- 
tion afforded by s. 3 (1) may be extended 
by the Local Government to a Provident 
Fund established for the benefit of its em- 
ployees by any local authority within the 
meaning of the Local Authorities Loans 
Act, 1914. I asked the learned Advocate 
for the appellant if the Provident Fund 
established by the District Council of Insein 
was one of the funds to which the provi- 
sions of the Act had been extended, and 
he has been able to find only a notification 
dated January 30, 1936, being Finance 
(Audit II) Department Notification No. 12, 
whereby in exercise Of the powers con- 
ferred by s. 8 (1) Provident Funds Act, 
1925, the Governor-in-Council extended the 
provisions of the Act to the Provident Fund 
established by the District Council of In- 
sein under s, 22 (1) (b) Burma Rural Selt- 
Government Act, 1921. The protection given 
by s.3 (1) Provident Funds Act did not 
therefore cover the contributions to the Pro- 
vident Fund of the District Oouncil of 
Insein before January 30, 1936. The law 
laid down in In the matter of Walter 
Edward Shead (1), can accordingly have no 
application to the present case, 


But that willnot dispose of the matter. 
There is still the further question whether 
because the money received by the appel- 
lant was after-acquired property, within 
the meaning-of s, 52 (2) (a) Rangoon Insol- 
vency Act, and was governed by the rule 
relating to after-acquired property that it 
did not vest in the Official Assignee until 


()11R 98; 143 Ind. Oas, 771; A I R 1933 Rang. 148; 
IndiRul. (1933), Rang. 76. 
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he intervened, as has been laid down by 
this Court in Choung Taik v, Ma Thein 
Nu (2), that would assist the appellant. 
There is no dispute as to the facts The 
appellant was removed from service as a 
District Engineer in the employ of the 
District Council of Insein with effect from 
June 25, 1935. He was given four months’ 
leave before that date. He was a sub- 
scriber tothe Provident Fund of the Dis- 
trict Council and the amount at his credit on 
his removal in the fund was Rs. 4,866-11-10, 
according to a letter to the Official 
Assignee from the Chairman and the evi- 
dence of the Secretary of the District Couns 
cil of Insein. He drew Rs. 2,928-1-11 on 
July 26, 1935, Rs. 730 on October 10, 1935, 
Rs. 682-13-11 on November 13, 1935, 
Rs. 203-8-0 on January 16, 1936, and 
Rs. 322-40 on February 20,1936. In ad- 
dition to those amounts he also drew 
Rs. 42-15-6 on July 29, 1936, by way 
of interest from the Fund. The Secretary 
of the District Council produced receipts 
showing the payments on five different 
dates, Exs. F-1 to F-5, and the total 
Rs. 4,908-114. Exhibit F-4 is presumably 
for the two payments of Rs. 203-80 and 
322-40 made on January 16, 1936, and 
February -20, 1936, respectively. 

It will, therefore, be clear that as regards 
the amounts received by the appellant on 
July 26, 1935, October 10, 1935 and 
November 13, 1935, they were received 
by him long after his first adjudication, 
but the amounts received by him as wite 
nessed by Exs. #4 and F-5 totalling 
Rs. 5$8-11-6 were obtained by him in 
February or January and February 1936, 
and in June 1936, after his second adjudi- 
cation. The amount at his credit in the 
Provident Fund had become payable to 
him on the termination of his service with 
the District Oouncil, so that as far as the 
amount of Rs. 568-11-6 was concerned, it 
had vested in the Official Assinnee under 
8.17, Rangoon Insolvency Act because it 
was already payable to the appellant though 
not yet withdrawn when he was adju- 
dicated on December 9, 1935. As regards 
this amount. the argument based on the rule 
relating to after-acquired property cannot 
avail the appellant at all. His conviction to 
the extent of Rs. 568-11-6 drawn in 1936 
cannot, L think, be questioned. 

The appellant's plea that it was Provi- 
dent Fund money and he could spend it 
as he liked was said to he based on a 


(2) 8 R 685; 131 Ind, Cas, 504; A I R1931 Rang. 743 
Ind, Rul, (1931) Rang. 136, 
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mistaken notion of the law. Because others 
shared the same mistake with him is not 
in itself a sufficient ground for holding that 
he could have had no fraudulent intent. 
No mistake of law can be claimed by any 
person to exonerate him from blame- 
worthiness for an act committed by him 
which is an offence. But, it was urged that 
because of an honest mistake of law the 
appellant cannot be imputed with an 
intention to defraud, and so he could not 
be held to have acted fraudulently. But 
what is it that the appellant himself set 
up? Only this, that he did not pay the 
money to the Official Assignee for the 
benefit of his creditors or to his creditors 
because it was Provident Fund money. In 
answer to the general question put to him 
by the learned Magistrate, what else he 
had to say, he stated: “B.O. Van Winger- 
den gave false evidence in that I do not 
pay him out of the Provident Fund 
money’, suggesting that he paid B. ©. 
Van Wingerden something out of his 
Provident Fund money. It amounts to this 
therefore that he imagined he could use 
his Provident Fund money as he pleased 
merely becaus; it was such money, a plea 
founded on nothing substantial. He knew 
that on his adjudication all his property 
wherever situate vesled in tne Official 
Assignee and became divisible among his 
creditors under s. 17, Rangoon Insolvency 
Act, Tne balance of his Provident Fund 
account which was not yet withdrawn 
and at his credit with the District Council 
of Insein having vested in the Official 
Assignee, his action in withdrawing it to 
be used by himself was making away with 
property which diminished the sum to be 
divided among his creditors, and he must 
be taken to have intended the necessary 
consequence of his action. His omission to 
disclose the existence of this balance at 
his credit was deliberate and must be 
assumed to have been made with intent to 
defraud, and it follows from that that his 
withdrawal and use of it was also with 
intent to defraud. 


Regarding the earlier amount withdrawn 
by the appellant, it is true that as after- 
acquired property ib had not vested in the 
Official Assignee who had not intervened ; 
but when it reached his hands was it not 
the property of the insolvent, and as such, 
divisible among his ereditors ? The absence 
of intervention by the Odicial Assignee 
before it reached the insolvent's hands 
might have affected the vesting of the 
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money, but when it came into the posses- 
sion of the appellant, in my opinion, it 
was nevertheless his property the pro- 
perty of an insolvent divisible among his 
creditors within the meaning of s. 52 (2) (a) 
Rangoon Insolvency Act. In making away 
with that money, instead of handing it 
over tothe Official Assignee for the benefit 
of his creditors; he was, therefore, dealing 
with money which should have been divid- 
ed among his creditors evenif it had not 
vested in the Official Assignee. His action 
necessarily resulted in diminishing the sum 
to be divided among his creditors. and he 
must have therefore intended it. As the 
Official Assignee did not intervene upon 
the principle laid down in Cohen v. Mitchell 
(3), all transactions in respect of property 
acquired after the insolvency with any 


person dealing with the insolvent bona | 


fide and for value are valid against the 
Official Assignee. The money cannot now 
be realized even if it were possible to trace 
it, But that is not to say that the insolvent 
had no duty himself with regard to the 
money. The money drawn by the appellant 
was his property and instead of using it to 
be divided among his schedule creditors he 
spent it otherwise. His schedule creditors 
in the earlier insolvency were deprived of 
the money received by him and he inten- 
tionally caused that. Therefore his action 
must be taken to be fraudulent and with 
intent to diminish the sum to be divided 
amongst them. The conviction is, therefore, 
upheld, The sentence is not unduly severe. 
The appeal is dismissed. 


N. Appeal dismissed. 


(3) (1890) 25 Q B D 262; 59 L J Q B 409; 63 L T 206; 
8 W R 551;7 Morrell 207. | 


PATNA HIGH COURT 
Criminal Kevision No. 139 of 1938 
April 25, 1938 
Daavisz, J. 
SHIVAREKHA PANDE— PETITIONER 


versus 


EMPEROR—Oprosttgs PARTY 

Penal Code (Act XLV of 1860), s. 212—Three 
domes found concealing in dalan of petitioner and 
arrested by cheukidar and villagers-——Petitioner 
when asked as to how they eame there, keeping 
silent—Evidence of occurrence of dacoity in neigh- 
bourhood, of process being served against domes and 
of proclamations made by beat of drum—Proclame- 
tions neither named those three domes nor specified 
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dacoity of which they were suspected—Requirements 
of s. 212, held not fulfilled. 

The charge against the petitioner was that he 
had harboured or concealed three named domes, 
knowing or having reason to believe at the time 
that they had committed a dacoity and offences 
under s, 22, Criminal Tribes Act, Three domes were 
found concealing themselves in the dalen of the 
petitioner and were arrested by the chaukidar and 
other villagers. The petitioner was said to have 
been asked by the villagers how the domes came to 
be there, and he gave no answer, The defence was that 
it was the petitioner himself that had arrested the 
three domes. It was also in evidence that a dacoity 
had been committed in the neighbourhood, and that 
in connection with this dacoity not only were pro- 
ceases under ss. 87 and 88, Uriminal Procedure Gode, 
taken out and served against the three domes, but 
proclamations by beat of drum were made. The 
proclamations, however, neither named these particu- 
lar domes as the offenders nor specified the particu- 
lar dacoity of which evidence had been given in the 
case as the dacoity of which they were suspected : 

Held, that this was clearly insufficient to fulfil 
the requirement of s. 212, Penal Oode. The mere 
silence of the petitioner when he was asked by the 
villagers how the three domes came to be in his 
dalan or the falsehood of his story that it was he 
himself that had arrested the domes, was insufficient 
to warrant his conviction on the footing that he had 
concealed persons whom he knew or had reason to 
believe to be “the offenders” in relation to the 
particular dacoity in question, 


Cr. R. from an order of the Sessions 
Judge, Saran, dated February 1, 193s. 

Messrs. Jaleshwar Prasad and G. P.° 
Singh, for the Petitioner. 

The Government Pleader, for the Orown. 


Order.-—This Rule must be made abso» 
lute. The petitioner has been convicted 
under s. 212, Indian Penal Code, and sen- 
tenced to six months’ rigorous imprison- 
ment anda tine of Rs. 25, with two months’ 
further imprisonment in default. The 
Sessions Judge on appeal has upheld the 
conviction and sentence. The charge against 
the petitioner was that he had harboured 
or concealed three named domes , knowing 
or having reason to believe at the time that 
they had committed a daccity and offences 
under s. 22, Criminal Tribes Act. That 
the three domes were found concealing 
themselves in the dalan of the pevitioner 
and were arrested by the chaukidar and 
other villagers is established by the evi- 
dence beyond doubt. A subsequent search 
of the dalan led to the discovery of a 
bhala, pharsa, katta and two electric 
torches. The petitioner is said to have 
been asked by the villagers how the domes 
came to be there, and the prosecution wit- 
nesses say that he gave no answer. The 
defence was that it was the petitioner 
himself that had arrested the three domes; 
but the lower Courts refused to believe 
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this in view of the improbability of the 
Petitioner single-handed effecting the arrest 
of three armed domes. It was alsoin evi- 
dence that adacoity had been committed 
in the neighbourhood, and that in con- 
nection with this dacoity not only were 
processes under ss. 87 and 88, Oriminal 
Procedure Code, taken out and served against 
the three domes, but proclamations by beat 
of drum were made to the effect 

“that domes having committed dacoity and other 
crimes in Baniapur and other cases of burglary 
had absconded and that the person who would 
arrest them would get a reward.” 

This we have from the Sub-Inspector 
himself, P. W. No. 5. It does not, how- 
ever, appear that the proclamations either 
named these particular domes as the offen- 
ders or specilied the particular dacoity of 
which evidence has been given in the case 
as the dacoity of which they were suspected. 
The learned Sessions Judge thougat that 
the requirement of s. 212 consisting in the 
words “a person whom he knows or has 
reason to believe to be the offender” was 
satistied by the evidence of the defence 
witnesses that the accused himself had 
told them that the domes in question were 
thieves, and the unrebutted evidence of the 
Sub-Inspector, the chaukidar and other 
witnesses that “the domes” were abscond- 
ing offenders, and that this fact had been 
proclaimed by beat of drum. ‘The learned 
Sessions Judge also observed that there 
could be no question of the accused having 
put up these domes, “in a bona fide manner, 
that is not knowing who they were or for 
any honest purpose.” It seems to me that 
this is clearly insufficient to fulfil the 
requirement indicated. The Government 
Pleader who has assisted me by carefully 
looking into the record is unable to refer to 
anything in the record showing that it was 
these particular domes that were men- 
tioned in the proclamation, or that apart 
from the proclamation, the petitioner had 
any reason to believe these particular 
persons to have been concerned in the 
particular dacoity. Suspicion would be 
aroused by seeing armed domes so a8 to lead 
to their arrest ; but this is not enough for 
the section to apply. 

As regards the offences under s. 22, 
Criminal Tribes Act, the position is much 
the same, for, I have not been referred to 
anything in the record to show that the 
petitioner knew these three particular 
domes to be members of a Criminal Tribe 
liable to be dealt with under the section in 
question. The mere silence of the petitioner 
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when he was asked by the villagers how 
the three domes came to be in his dalan 
or the falsehood of his story that it was he 
himself that had arrested the domes, is 
insufficient to warrant his conviction on 
the footing that he had concealed persons 
whcm he knew or had reason to believe to 
be “the offenders” in relation to the parti- 
cular dacoity in question. The conviction 
and sentence passed upon the petitioner 
must, therefore, be set aside. 
8. Conviction set aside. 





LAHORE HIGH COURT 
Second Civil Appeal No. 361 of 1937 
November 24, 1937 
Sremp, J. 
GHULAM MOHAMMAD ~— Praintize— 
APPELLANT 
versus 
MIRAJ DIN AND OTHERS—DEFENDANTS— 
RESPON DENTS . 
` Evidence—Hearsay—Family bard—Evidence of, to 
prove relationsiip— Admissibility. 

Where the evidence of a family bard to prove the 
relationship of one family with another relates to 
events long before the deponent's birth, it is a mere 
hearsay and is inadmissible in evidence. Even if 
the evidence isadmissible the family bard isnot a 
very reliable person. 

- B. CO. A. fromthe decree of the Senior Sub- 
Judge, Gujranwala, dated February 13, 
-1937. 
Mr. Shamair Chand, for the Appellant. 

Mr. D. N. Aggarwal, for Respondent 
No. 3. : 

Judgment.—This second appeal. has 
arisen from a suit for pre-emption, Miraj 
Din, son of Haku sold the land in dispute 
to Mohammad Din, son of Nawab who sub- 
sequently sold it to Suba, son of Jalal. The 
plaintiff sued for pre-emption and based 
his pre-emptive right on the ground that 
he wasa.co-sharer in the patti. The Courts 
below found that Suba, son of Jalal, the 
second vendee, was an agnate of the vendor, 
Miraj Din, son of Haku. The sole point dis- 
cussed before me is whether this finding is 
justified by evidence. The learned Appel- 
late Judge (Senior Subordinate Judge of 
Gujranwala) found that this relationship 
was proved by the pedigree table Ex. D.2. 
1, have examined this pedigree table and it 
does not prove the relationship. The highest 
ancestor of Miraj Din's father Haku is one 
Mian Khan. 
son. of Jalal and Mohammad Din, son of 
Nawab (who were first cousins) is” one 
Rahmat. There is nothing to connect Rah- 
mat with Mian Khan: in fact another family 
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is shown in between. The learned. Senior 
Subordinate Judge referred to Financial 
Commissioner’s Standing Order No. 23 
which is said to have been superseded. 
Counsel was unable to support this refer- 
ence. Besides the pedigree table a family 
bard gave evidence. The Senior Subordinate 
Judge held : 

“The evidence of thefamily bard is not altogether. 
valueless though if it stood alone probably the case 
for the second vendee could not jbe built conclusively 
upon the same.” 

In my opinion, the evidence is prima 
facie inadmissible. It relates to events ' 
long before the defendant's birth and is, 
therefore, hearsay; and if s. 32 (5), Evi- 
dence Act applies, which was not consider 
ed, the witness said: “I have not brought, 
the pedigree table.” In other words he had. 
not brought the best evidence available. 
Even if the evidence is admissible the family- 
bard is nota very reliable person as the 
Senior Subordinate Judge recognizes. 

In my opinion, the learned Senior Sub- 
ordinate Judge’s finding of fact is vitiated- 
by an entire misapprehension of the pedi- 
gree table Ex. D-2; in other words it is a 
finding not based on any legal evidence. 
No other point was argued before me.and 
I think I must accept this appeal. The land. 
was sold for Rs. 250. The plaintiff came. into 
Court seeking pre-emption on payment of. 
Rs. 50 or whatever amount the Court might 
find due. The trial Court found that it had 
been proved beyond doubt that Mohammad 
Din actually paid Rs. 250-to Miraj Din and 
that the price contained in the sale deed was 
bona fide. "The Appellate Court gave no: 
finding on this point. Technically, I ought: 
fo remand the case to the Appellate Court: 
for a finding on this issue but Mr. Shamair 
Ohand for the appellant has admitted- 
before me that the decree oughtto be made 
on payment of Rs. 250. 

The question now arises as to costs. I 
think the defendant is entitled to costs in 
the first Court, and the successful plaintiff. 
is entitled to costs before the Senior Sub- 
ordinate Judge and in this Court and I 
order accordingly. My final orderis that the 
plaintiff be granted a decree for. possession 
by pre-emption of the land in suit opn” 
payment of Rs. 250 which sum is to be 
paid into the trial-Court on or before Febru-' 
ary 1, 1938. The plaintiff is to pay the de- 
fendant’s costs in the trial Court and the 
defendant is to pay the pluintiff-appellant’s: 
costs in the Appellate Court and in this. 
Court. 


ID. Order accordingly. 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 
340 of 1937 
November 24, 1937 
Gritz, J. 
Hafiz AHESANALI—A peLivant 
VETSUS 


_ EMPEROR - Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 109 
(a), (b), 112—Magistrate by order under s. 112 taking 
security under s. 109 (b) — Sessions Judge on appeal 
considering that facts come under cl. (2) and not 
(b) and so changing s, 109 (b) to s. 109 (a)—Action, 
tf without jurisdiction — Accused unable to give ac- 
count of his presence and when accosted running away 
after throwing away bundle of house breaking im- 
plements—Accused found to be residing in vicinity 
and carrying respectable profession in day time— 
Cl. (a) or (b) applicable — Accused standing in one 
position, thus hoping that he would be mistaken for 
inanimate object — Whether concealing himself— 
Criminal trial — Sessions Judge doubtful whether 

. certain question is leading question—Interpretation in 
favour of accused— Action, tf perverse. 

There is nothing in the provisions of s, 109 or 
of B. 112, Criminal Procedure Code, which makes 
it imperative on the part of the Magistrate, after 
having recited the reasons why the person 
named is to be called on to execute a bond, to 
enter the actual section and clause which he con- 
siders appropriate. Where Sessions Judge in 
appeal has consideredsthat what is set out in the 
body of the order by the Magistrate under s. 112, 
Oriminal Procedure Code, brings the matter within 
the terms of cl. (a) of s. 109 and not under cl. (b), as the 
trying Magistrate did and he has in effect corrected 
what he considers either to bea misconception of the 
trying Magistrate ora clerical error and the substance 
of the accusation which the applicant had to meet has 
not been altered in any way; the action of the Sessions 
Judge is not without jurisdiction, Nim Sahibkhan 
v. Emperor (1), distinguished. 


Where the accused does not give a satisfactory ac- 
count of himself, the proper clauss applicable ue (b) 
and not (a) of s. 109. Where the accused was not 
actually hiding, but was walking alorg theroad, and 
on observing the watchman on the alert, he stood still 
and waited until his attention should be diverted 
before proceeding on his way, standing there ap- 
parently in the hope that he might be mistaken for 
an inanimate object or part of a building if the 
Madera a pated to turn his eyes on him, this 

nnot be considered as c i i 
Shon Li] oncealing his presence. [p. 

Where the order under s. 112 clearly states that 
the accused did not give a satisfactory account of 
hie presence inthe manner and under the eircum- 
stances he was seen and there is nothing about his 

taking precautions to canceal his presence within 

the local limits of the Magistrate's jurisdiction 
8. 109 (6) and nots. 109 (a) is applicable though it is 
known that the accused resides in the vicinity and 
has a regular means of livelihood. [ibid.] 

When a man iscalled on to give a satisfactory ac- 
count of himself, the implication necessarily follows 
that it is not a general account of himself but an 
account of himself in relation to the circumstances in 
which he iscalled cnto give such account. Under 
8. 5) of the Criminal Procedure Code, an officer in 
charge of a Police -Station is empowered to arrest or 
cause to be arrested inter alia anyone who cannot 
give a satisfactory account of himself, and thesatis- 
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factory account which is to be given cannot, at th® 
moment when an arrest is impending, be considered 
to have reference to. anything except the circum- 
stances in which he is about to be apprehended. The 
wording of s. 109 is not otherwise, and it cannot be 
apprehended that a person can be considered to have 
given a satisfactory account of himself if, being 
found with unmistakable burgling instruments in 
his possession, in the middle of the night, he says 
that he is a respected house-holder, following an 
honourable profession in the dey time still less can he 
be said to have given a satisfactory account of him- 
self when, on being accosted, he flings away a bundle 
of house-breaking implements and runs to his own 
house by a devious route, and when forced to open 
his door to the Police, deniesthat he had left his house 
that night. Gangachandra De v. King-Eperor (6), 
dissented from. 
[Oase an discussed. | 

here when it is doubtful whether certain ques- 
tions were leading question or not, the Judge presumes 
the point in favour of the accused, the accused can- 
not call this attitude of the Judge perverse when the 
interpretation has been entirely in his own favour. 


(p. 466, col. 1.) 


Or. R. A. of the order of the Court of the 
Sessions Judge, Nagpur, dated July 13, 
1937, in Or. A. No. 149 of 1937, confirm- 
ing the order of the Court of the Magis- 
irate, First Olass, Nagpur, dated June 10, 
1937, in Or, ©. No. 19 of 1937. 

Mr. R. M. Bhagade with him Mr. Nisar- 


ali, for the Applicant. 

Mr. J. Sen, Government Pleader, for the 
Orown. 

Judgment.—The applicant Hafiz 
Ahesan Ali, who is the Pesh Imam of 


mosque situated in the Hump Yard quar- 
ter of Nagpur, was bound over under s. 109 
of the Criminal Procedure Code. The pre- 
liminary order under s. 112 of the Code ran 


as follows:— 

“Whereas from the report of the Sub-Inspector 
of Police, Sitabuldi (Nagpur), I am informed that 
Hafiz Ahesan Ali, son of Muhammad Ali, Musalman, 
could not give a satisfactory account of himself 
(i.e, he was discovered, on March 18, 1937, at 
about 1 or 1-30 a. mM. by Kulbirsingh standing 
in a dark corner near the house of Fadke and 
when he was challenged by Kulbirsing ran away, 
and as he was pursued, he threw in a gutter the 
implements of house-breaking tied up in a bundle 
and after some time threw away the black sheet 
with which he was covering himself, and enter- 
ed the mosque atthe Hump Yard), I require, under 
s. 109 (b) of the Oode of Criminal Procedure, 


the said Hafiz Ahesan Ali Musalman to show 
cause why he should not be ordered to executes 
bond for Rs. 100 with one surety for the like 
amount, for his good behaviour for one year, 
(Ba) Adharsinha, Magistrate, First Class, Nag- 
pur.” 


After evidence had been led on either 
side, Ahesan Ali was bound over with one 
surety in Rs. 100 for his good behaviour 
for one year unders. 118 of the Criminal 
Procedure Code. This order was uphv.l 
in- appeal by the Sessions Judge, Nagpur, 
except that the learned Sessions Judge con- 
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sidered that s. 109 (a) of the Criminal Pro- 
cedure Ccde, was applicable and not s. 109 
(b). Against this appellate order Ahesan 
Ali has come up in revision. 

„On the facts of the case there can be no 
dispute, and the truth of the prosecution 
story has been amply established by the 
evidence, and the claim in the revision 
application that the lower Appellate Court 
has acted perversely in accepting the prose- 
cution story and not accepting the story of 
the defence is of no avail whatever. Kulbir 
singh, a Gurkha watchman employed by 
the Railway, was keeping watch and ward 
in the course of his duty in the middle of 
the night when he saw at some distance 
the accused standing motionless, looking 
at him. After some time he flashed his 
torch on him and challenged him, where- 
upon he Tan away, threw away a bundle 
containing hcuse-breaking instruments 
then threw away a cloak with which he was 
covered, was stopped by one Samiullah who 
let him go recognising him as an official 
of the mosque, and eventually reached the 
mosque and closed the ‘door. A Police 
constable was summoned and the 
door was cpened at the demand of 
the Police, and Ahesan Ali was then 
arrested. An attempt was made to suggest 
that the perscn who was seen and who was 
chased was the witness Samiullah and that 
the black cloak and the house- breaking 
instruments belonged to him. These alle- 
gations have been disproved, and the suge 
gestion that the accusation has been 
brought against the applicant out of com- 
munal spite has not been accepted. The 
facts alleged have been fully established 
and cannot be gainsaid in revision, 

There remain, however, two points of 
law. One of them can be disposed of 
easily. It is the complaint that in the 
@xamination-in-chief of two of the defence 
Sekang the trying Magistrate disallowed 
certain questions as leadin esti 
that the learned Sessions dildos Gis cou 
sidered that they were not leading ques- 
tions was inconsistent in holding tnat they 
were not leading questions and at the same 
time saying that the manner and tone of 
a question which was apparently non- 
leading might make it a leading question 
and that the learned Judge might reason- 
ably have considered that the questions 
were leading questicns. These grounds in 
the application for revision are followed 
by the amazing argument that the learned 
Bessicns Judge has acted illegally in com- 
ing to the conclusicn by stating “1 would 
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presume a favourable answer to the ac 
cused in respect of these questions”, and 
that this shows the perverse attitude of 
the learned Sessions Judge. What the 
learned Sessions Judge has said is that, 
as it is amatter of doubt whether the 
questions were leading questions or not, 
he would presume the point in favour of 
the accused, and itis difficult to see how 
the accused can call this attitude of the 
Judge perverse when the interpretation 
has been entirely in his own favour. This 
point is entirely without merit. 

The next point is more cogent and 
deserves fuller consideration. It is that 
the learned Sessions Judge was not en- 
titled to alter the section under which 
the security was to be taken from 109 
(b) into 169 (a), and that as a matter of 
fact on the facts stated neither cl. (a) 
mor cl. (b) of s. 109 applied at all, and 
that the order should be set aside. As to 
the jurisdiction of the Appellate Court to 
make the alteration, I have no doubt, 
reliance is placed by the applicanton a 
case from the Judicial Oommissioner's 
Court, Sind, Nim Sahibkhan v. Emperor 
(1). This, however, is not in point, since 
what wasthere decided was that the Court 
had no power, afteran order under s. 112 
of the Oriminal Procedure Code, had been 
communicated to the accused, to alter the 
period named in that order from 12 months 
to three years. Here the learned Sessions 
Judge has considered that what is set out 
in the body of the order under s, 112 
brings the matter within the terms of cl. 
(a) of s. 109 and not under cl. (b), and 
he has in effect corrected what he con- 
siders either to be a misconception of the 
trying Magistrate ora clerical error. The 
substance of the accusation which the ap- 
plicant had to meet has not been altered 
in any way, and further I can find 
nothing inthe provisions of s. 109 or of 
s. 112 which makes it imperative on the 
part of the Magistrate, afterhaving recited 
the reasons why the personnamed is to 
be called on to execute a bond, to enter the 
actual section and clause which he con- 
siders appropriate. This point must fail. 

The learned Sessions Judge has said that 
the preliminary order under s. 109 (b) is 
not a proper order and that the proceed- 
ings are infact under s.109 (a). In this 
I consider the learned Sessions Judge is 
wrong. The very opening words of the 


(1) AIR 1933 Sind 8; 140 Ind. Cas. 170; Ind. Rul, 
ne 182; 34 Or. L J 9; (1933) Or. Cas. 32; 278 
19. i 
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order relate to the factthat Ahesan Ali 
could not give a satisfactory account of 
himself, that is to say, that the Megis- 
trate clearly considered the facts to be 
under cl. (b), the words in whick he ac- 
tually quotes. The learned Sessions Judge 
then says that the learned Magistrate had 
made himself clear as regards the facts 
by putting the facts at length in his pre- 
liminary order, and these the learned 
Sessions Judge interpretes as falling 
within the ambit of cl. (a) and not cl. (b). 
But the Magistrate says nothing about 
Ahesan Alitaking precautions to conceal 
his presence within the local limits of the 
Magistrate's jurisdiction, andthe learned 
Sessions Judge appears to stultify his own 


position when he states: 

“What is meant by the order under s, 112 of 
the Oivil Procedure Code, in the present case is 
that the appellant could not give a satisfactory 
acco.nt of his presence inthe manner and under 
the circumstances under which he was seen by 
Kulbirsingh.” 


This can only refer to cl. (b) and not to 
cl. (a); but the learned Sessions Judge 
apparently considers that cl (b) would 
not apply because it is known that Ahesan 
Ali resides in the vicinity and has a 
regular means of livelihood. I am satis- 
fied that cl. (b) of s. 109 was the appro- 
priate clause and that cl. (a) had no ap- 
plicability. 


Ahesan Ali was not actually hiding. It 
appears that he was walking along the 
road, and observing the watchman Kulbir- 
singh on the alert, he stood still and 
waited until his attention should be 
diverted before proceeding on his way. He 
did not hide behind anything but stood 
there apparently in the hope that he might 
be mistaken for an inanimate object or 
part of a building if the watchman hap- 
pened to turn hiseyes on him. I donot 
think that in any circumstances, this can 
be considered as concealing his presence, 
and the numerous cases that have been cited 
on the point whether cl. (a) applies to a 
person residing in the vicinity or only to 
vagabonds and bad characters coming from 
a distance, and whether the act of con- 
cealment should he continuous or no, are 
beside the point. Inthe argument before 
me all the stress was laid on the argu- 
ment that cl. (b) of s. 109 could have no 
application, and it was assumed that the 
alteration made by the Sessions Judge was 
correct although it was contended that he 
had no power to make it. It was left -to the 
learned Government Pleader to point out 
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that the case really did fall under cl. (6), 
and then in reply it was contended that 
cl, (b) did not apply either, and the 
learned Counsel for the applicant stated 
that he relied on the decisions cf such 
of the learned Judges in Emperor v. 
Phuchai (2) who considered that in some- 
what similar circumstances cl. (a) and 
not cl. (6) applied. Now in that case 
there was undoubtedly obvious conceal- 
ment as the persons concerned were hiding 
in a mango grove on a dark night, with 
house: breaking implements in their posses- 
sion, and the Police, having information, 
raided the mango grove. Clearly, then, 
there was a basis for the argument in 
that case that cl. (a) of s. 109 rather than 
cl. (6) applied. In the case which I am 
now considering there was no conceal- 
ment whatever, merely immovility and a 
hope that the watchman’s attention would 
not be attracted. 


The point, then, that remains for con- 
sideration is whether Ahesan Ali can be 
said to have been a person who was un- 
able to give a satisfactory account of him- 
self although his residence and his pro- 
fession were known. In Emperor v. Phu- 
chat (2) which was heard by a Full 
Bench consisting of five Judges, every 
possible permutation and combination of 
the applicability of the two clauses was 
found; one Judge held that cl. (a) and not 
cl. (b) applied, another that cl. (b) applied 
and not cl. (a), one held that neither was 
applicable, another that both were ap- 
plicable, and the fifth Judge held that cl. 
(a) was applicable and possibly (b) although 
a decision on the latter point was not 
necessary. With the greatest respect, tne 
opinion held by Boys, J. appears to me 
entirely convincing, and the same line of 
argument has been followad inthe Patna 
High Oourt by Mohammad Noor, J., in 
Emperor v. Bishi Sahara (3). Tms 
opinion overruled opinions which appear 
to have been previously held in the Aliah- 
abad High Oourt and referred to with 
approval in the Oalcutta High Court that, 
so long asa person gives his name and 
address and establishes thathe is a per- 
son who is known and respected in the 
ordinary pursuits of his life, he must be 
held to have given asatisfactory account 


(2) 50 A 909; 113 Ind. Gas. 417; i0 A I Cr, 
R 531; A I R 1929 All. 33; 30 Or. L J 145; 26 A Ld 
1257 LF B). i 

(3) AIR 1935 Pat. 69; 155 Ind. Oas. 729; 15 P L 
a (1935) Or. Oas. 189; 360r. L J846; 7R P 
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of himself, and that cl. (b) will not apply; 
and even in those cases none of the judg- 
ments cited tcok the view that a person 
otherwise respectable can be said to have 
given a satisfactory account of bimself if 
he is found with house-breaking instru- 
ments in his possession. There Were cases 
where persons not in Possession of house- 
breaking implements were held to be not 
amenable to s. 109, but were cases con- 
sidered under el, ra) which was held not 
to apply, and the applicability of al, (b) 
was denied in those cases. Tn- Ghulam 
Jilani v. Emperor | 4) the three applicants 
were found at night in the company of two 
other persons and were arrested as the 
Police had had information that men of 
bad character were about to commit a raid 
on the town; a burglar’s jemmy was found 
on the ground nearby. The judgment 
` there proceeds: 

“The present applicants clearly do not come 
within cl. fa) as it wag not alleged that they 
were taking precautions to Conceal their presence 
with a view to committing an offence. They could 
only have come in under ol. (b, as persons who 


could not give a satisfactory account of themselves. 


But asthe District Magistrate's judgment on appeal 
shows the account they gave of themselves was 
correct and the Police of Delhi have reported that 
these three present applicants are persons who 
are well-to-do and of good character, In these 
circumstances I donot think s. 109 can apply to 
them and that the order passed has been passed 


rake on suspicion than on any good basis of 
act. 


It will be seen, as Boys, J., remarks in 
Commenting on this cage, that whether cl. 
(b) applied or not was purely a ques- 
tion of fact in that case, and he also notes 
that in Shariff Ahmad v. King-Emperor 
(5) Chamier, J., did no more than refuse 
to apply cl. (b) to a case where the 
Magistrate seemed to think that cl. (b) 
justified calling on a person to account 
satisfactorily for his leisure time. Clearly, 
such an attitude on the part of the trying 
Magistrate would be nothing short of 
oppression, and the mere fact that mano 
who is well known is found wandering in 
an unfrequented place at night without 
any apparent purpose would not be suffi- 
cient to attract cl. (b); he might be suffer- 
ing from insomnia or he might, as Muham- 
mad Noor, J., has indicated in Emperor v. 
Bishi Sahara (3) be an apparently res- 
pectable person Teturning from the house 
of his mistress late at night and who 
wished to avoid being seen by any 


(4) WALJ 432; 51 Ind. ` Oas, 161; 20 Or. LJ 
401. 
AO AL J 1097; 12 Ind. Cas. 304; 12 Or L'J 
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But this principle cannot 
be extended to giving complete immu- 
nily to any person, however, well known 
and respected, whois found late at night 
in circumstances giving rise to the very 
gravest suspicion that he is about to com- 
mit an offence. On this supposition a man 
might nd an intruder in his garden or 
against the wall of his house with house- 
breaking instruments, and the intruder 
giving his correct name and address and 
establishing the fact that he is a respect- 
able prosperous stone mason or shoemaker 
by day would be held blameless under this 
section. Moreover, he might be found in a 
Similar predicament on more than one 
occasion and would yet have to be held 
to give a satisfactory account of him- 
self. I am unable to accept the propo- 
sition that the whole of the section has 
reference to what are commonly known 
as rogues and vagabonds only and that it 
can have no application to such a man ab, 
for instance, the notorious English Criminal 
Obarles Peace who by day ‘time was a 
respected suburban  house-holder whose 
hobbies consisied of playing the vidin 
and the enjoyment of good tobacco and 
by night was a burglarof quite unusual 
skill. With the greatest respect I am 
unable to subscribe to the dictum in Ganga- 
chandra De v, King-Emperor (6) which has 
been strongly urged before me, that 

“It is reasonable .... ......that cl. (a) and (b) should 
be found together, treating a man who has osten- 
sible means of subsistence and cannot give a 
satisfactory account of himself, as a person of the 
same kind, as a person trying to escape notice and 
to inhabit the locality without his presence in the 


locality becoming known, and doing this for the 
purpose of committing an offence.” 


1 would consider in the first place that 
the preliminary words of cls. (a) and (b) are 
so different that they cannot be read to- 
gether. the first implying concealment 
within the Jocal limits, and the second the 
mere existence within such limits, and 
again within cl. (b) itself the circumstances 
are mentioned in the alternative, namely, 
“that there is within such limits a person 
who has no ostensible means of subsist- 
ence” or “who cannot give a satisfactory 
account of himself”, ana not, as the learned 
Judges of the Calcutta High Court imply, 
in a concurrent sense. Similarly in Em- 
peror v. Bhairon (7) the learned Judges 


(8) 57 C 949; 123 Ind. Cas, 747; A I R 1929 Cal. 775; 
34 O W N 194; Ind. Rul. (1930) Cal, 379; 31 Or. LJ 
569. 

(7) 490 240; 97 Ind. Oas. 428: 49 A 240; 27 Or. L 


JING LR? A 183 Or; A I R1927 All. 50; 23A L 
J 94, : 
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quote with approval the dictum of Mr. 
Justice Tudball as being particularly 
valuable, 

“The persons contemplated in the section are per- 
sons taking precautions to conceal their presence 
within the local limits of such Magistrate's juris- 
diction, or persons who have no ostensible means 
of suķsistence and who cannot give a satisfactory 
account of themselves.” 


Here again I would point out with the 
greatest respect that, although the learned 
Judges say that Mr. Justice Tudball was 
quoting the ipsissima verba of the section, 
the word “and” has been substituted for 
the word “or” as in Gangachandra De 
v. King-Emperor (6). It appears to me 
that the wording of el. (A) is such that 
the conditions must of necessity be read 
discretely and thata person who cannot 
give a satisfactory account of himself is 
not necessarily a rogue anda vagabond, 
which might be implied by cl. (a) or the 
first part ofcl. (b). 


When a man is called on to give asat- 
isfactory account of himself, the implica- 
tion necessarily follows thatit is not a 
general account of himself but an account 
of himself in relation to the circumstances 
in which he is called on to give such 


account. Under s. 55 of the Criminal 
Procedure Oode an officer in charge 
of a Police Station is empowered to 


arrest or cause to be arrested inter alia 
anyone who cannot give a satisfactory 
account of himself, and the satisfactory 
account which is to be given cannot, ati the 
moment when an arrest is impending, be 
considered to have reference to anything 
except the circumstances in which he is 
about to be apprehended. The wording of 
s. 109 is not otherwise, and I am unable 
to apprehend that a person can be con- 
sidered to have given a Satisfactory account 
of himself if, being found with unmis- 
takable burgling instruments in his posses- 
sion, inthe middle of the night, he says 
that he is a respected house-holder, fol- 
lowing an honourable profession in the 
day time still less can he be said to have 
given a satisfactory account of himself 
when, on being accosted, he flings away a 
bundle of house-breaking implements and 
Tuns to his own house by a devious route, 
and, when forced to open his door to the 
Police, denies that he had left his house that 
night. Another point to which Mr. Justice 
Boys and Mr. Justice Muhammad Noor 
have also referred is the existence of a 
Provision for arrest not only under 8. 55 
(b) but also under s, 53 (1), secondly, which 
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woull be entirely nugatory were there no 
Provision for subsequent action in respect 
of these arrests. Ifthe argument that a 
Person found with house-breaking instru- 
ment on him at night is to be held capable 
of giving a satisfactory account of himself 
by giving his correct address and his 
correct name is to prevail, then there is 
no such provision, since being found in 
possession without lawful excuse of an 
implement of house-breaking or being un- 
able to give a satisfactory account of one- 
self are not offences under the Indian Penal 
Code. 

Iam Satisfied that the preliminary order 
under s. 112 of the Octminal Procedure Uode 
was correctly framed by the learned Magis- 
trate and that the circumstances in which the 
applicant Ahesan Ali was found warrant 
his being bound over unders. 118. The 
decision of the trial Magistrate is correct 
in fact and in law, and the application 
is dismissed, i 

b. Application dismissed, 


RANGOON HIGH COURT | 
Special First Civil Appeal No. 105 of 1937 
December 16, 1937 
Mossiy AND DUNKLEY, Jd. 
RAMBILAS SABOO AND oragRs— 
APPELLANTS 
Versus 
GOPIRAM SHEWBUXROY AND ANOTHER— 
RESPONDENTS. 
Partnership—Suit against partners—Some only of 
members of joint Bindu family carrying on part- 
nership business—Other members not interested — 
Their liability for loan borrowed for partnership on 
footing that business is joint family business —Prac- 

tice—Pleadings. 

The determination in a cause must be founded 
upon the case to be found in the pleadings, or in- 
volved in or consistent with the case, thereby made 

When the plaintifi sues upon the footing that the 
defendants are partners ina partnership busiuess, he 
cannot be grauted a decree on the footing that the 
business is a Hindu joint family business in which 
the defendants are interested as members of the joint 
family; the two cases are entirely inconsistent, 

Therefore, those members of the joint Hindu 
family who are not interested as partners in the 
partnership carried on by only some members of the 
family, cannot be made liable in respect of a loan 
borrowed for the partnership business, on the footing 
that the business is a joint Hindu family business, 
cated Ls K. CG. T. 
Chettyar (1), relied on. 

S. F. O. A. against the decree of the 
Small Cause Court, Rangoon, dated June 21, 
1937. 

Mr. P. K. Basu, for the Appellants. 

Mr. Kalyanwala, for the Respondents. 

Dunkley, J—This appeal arises out of a 
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suit for the recovery of a cash loan of 
Rs. 1,000 and interest due thereon. In the 
original suit there were seven defendants. 
Defendants Nos. 1 and 2, Ramchandar and 
Manalal, were brothers and the remaining 
five defendants are their sons. Defendant 
No. 2 Manalal has died and the claim 
against him was waived. Defendant No. 1, 
Ramchandar, did not defend the suii, and 
is not appealing against the decree which 
has been passed against him. Thisis an 
appeal by the remaining five defendants in 
regard tothe decree which has been passed 
against them. The facts which have been 
found by the learned Chief Judge of the 
Small Cause Court are that defendant 
No. 6, Kanialal Saboo, who is appellant 
No. 5 in this appeal, held a power of- 
attorney executed in 1928 by defendants 
Nos, land 2, and managed a business in 
Rangocn, which was carried on in the 
name of Ramchandar Manalal; on July 13, 
1931, Kanialal borrowed from the manager 
of the plaintiff-respondent firm a sum of 
Rs. 1.000 and executed a promissory note 
therefor. The promissory note was signed 
by him in the following manner; “Ram- 
chendar Manalal-Kanaiyalal,” and it is not 
disputed that his signature was intended 
to mean that he signed as agent of Ram- 
chandar and Manalal. The plaintiffs-res- 
pondents have obtained a decree against 
the appellants and Ramchandar for the 
amount of this loan. The cause of action 
‘upon which their claim was based is set 
out in paras. 2 and 3 of the plaint, which 
read as follows : 

“2 That the defendants are the members of the 
undivided joint Hindu family and partners who 
carried on business in partnership as cloth mer- 
cants under the name and style of “Ramehandar 
Manalal” at No, 64/30th Street, Rangoon, and in Silver 
Street, Akyab and the money was ultilized for the 
benefit of the partnership business.” 

3. That defendant No. 6 to ensure payment of 
the aforesaid amount executed a promissory note 
on the same day on behalf of himself and the firm 
for the same amount.” 

It is a cause of action based upon the 
allegations that the defendants were all 
partners in a trading partnership, and that 
the money was borrowed for the benefit of 
the partnership. Consequently, the aver- 
ment that they were members of a Hindu 
-joint family was redundant and irrelevant. 
The business, which the defendants are 
alleged to have carried on together, cannot 
be atthe same time a Hindu joint family 
business anda partnership business; the 
two things are inconsistent; this is plain 
from the provisions of s. 5, Partnership 
Act : see also Chidamzaram V. R.C. T.V. 
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R. Chettyar v. Mutaya Chettyar (1). 
Nevertheless, an issue in this suit was 
framed in the following terms: 

“2 (a). Are the defendants members of an undivid- 
ed Hindu joint family and partners who carried 
on business in partnership as cloth merchants under 
the name and style of Ramchandar Manalal at 
64/30th Street, Rangoon, and in Silver Street, 
Akyab ? 


(b) Was the money lent and advanced to the de- 
fendants utilized for the benefit of the said partner- 
ship business?" 

If a meaning is to be given to the whole 
of cl. (a) of this issue, it apparently must 
mean that the business was at the same 
time a Hindu joint family business and 
also a partnership business, and this is 
contradictory: as I have said, the same 
business cannot be a joint family business 
acd a partnership business. However, on 
this issue the learned Chief Judge of the 
Small Cause Court found that all the de- 
fendants did constitute a Hindu joint 
family, and were liable as such : the ques- 
tion of partnership appears to-have been 
entirely lost sight of. In spite of the find- 
ing that the family was a Hindu joint 
family, the business might still have been 
8 contractual partnership belonging to some 
or all of them. The final finding of the 
learned Judge in his judgment was as 
follows : i 

“There will, therefore, be a decree as prayed with 
costs against defendant No. 1 and defendants Nos. 3 
to 7 as members and co-parceners of the joint Hindu 
family of Ramchandar Manalal,” 

This finding must mean that the learned 
Judge had come to the conclusion that the 
business was a joint family business, and 
the terms of the decree which was drawn 
up sre to the same effect, namely, 

“,,.. it is ordered that defendants Nos. 1, 3, 4, 5, 6 
and 7 as members and co-parceners of the joint 


Hindu family of Ramchandar Manalal to pay to 
the plaintiff....” 


It is implicit in this finding that the 
business was a joint family business, and 
it must, therefore, be held that the learned 
Judge found that the business was not a 
partnership business, and on this finding 
the suit as against the present appellants 
ought to have been dismissed. When the 
plaintiff sues upon the footing that the 
defendants are partners in a partnership 
business, he cannot be granted a decree on 
the footing that the businessis a Hindu 
joint family business in which the defen- 
dants are interested as members of the joint 
family : the two cases are entirely incon- 
sistent, and the determination in a cause 
must be founded upon the case to be found 


(1) 14 R 122; 162 Ind, Oas. 184; A I R 1936 Rang. 
161; 8 R. Rang 545. 
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in the pleadings, or involved in or consis- 
tant with the case thereby made. On this 
ground the present appeal must be allowed. 
However, on the facts it is clear that the 
business was a contractual partnership bete 
ween defendants Nos. 1 and 2, and that 
the appellants had no interest in this busi- 
ness. The learned Judge traced the history 
of the fami.y, and came tothe conclusion 
that the burden of proof tbat the original 
Hindu joint family had separated, which 
was upon the appellants, had not been dis- 
charged. As I have said, that was not a 
sufficient finding to dispose of the question 
whether the business was a joint family 
business, and the only evidence on this 
point is vague statemeuts of witnesses for 
the plaintiffs-respondents, who had no 
knowledge or means of knowledge of the 
real facts. All that they knew or could pos- 
sibly know was that the sons were work- 
ing with their fathers in the business, as 
they would almost certainly do even if it 
was a partnership business belonging to 
their fathers. 

The fact that it was a partnership 
business is proved, in my opinion, by the 
two powers of attorney which were granted 
to four of the sons of the appellants by 
their fathers (Exs. 16 and 18). Exbibit'18 
was executed by Ramchandar on April 14, 
1916, and the power-of-attorney was granted 
to one Mahadevo and to the appellant 
Rambilas. It describas the business as a 
partnership business belonging to Rame 
chandar and his brother Manalal. This is, 
of course, an admission against Ramchan- 
dar's interest. Exhibit 16 was executed on 
April 4, 1928. This power-of-attorney was 
granted to the appellants Gopilal and 
Kanialal; it is executed by both Ramchandar 
and Manalal, and the business is dege 
cribed as a firm belonging to them. If this 
power-of attorney had been given by the 
karta of a Hindu joint family there could 
not have been two signatures upon it, for 
Ramchandar would, of course, be the karta 
of this particular family, and the two 
brothers would not have described them- 
selves in the power asafirm’: in that case 
Ramchandar alone would have executed it. 
At the times when these two powers were 
executed there was no dispute or any 
apparent possibility of dispute as to whee 
ther this business was a family business 
or a partnership business. The conclusion, 
therefore, is that the business was a partner- 
ship business, as it is described in the 
plaint, but that the partners were only the 
two brothers, Ramchandar and Maualal, 
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and that the present appellants were not 
interested in the business as partners. The 
appellants therefore, cannot be held liable 
for this loan, which was borrowed for the 
Partnership business. This appeal is al- 
lowed, and, so far as the five appellants are 
concerned, the judgment and decree of 
the Small Cause Court is set aside and the 
suit as against them is dismissed with 
costs in both Courts. 

Mosely, J.—I agree. 

D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 149 of 1938 
May 5, 1938 
ALMOND, J. ©. AND MIR AHMAD, J. 
HANIF GUL RAHIM GUL—Convior 
—APPBLLANT 
versus 
EMPEROR—Opprosire Party 

Evidence Act (I of 1872), s. 32 (1)—Dying declara- 
tions Admissibility under s. 32—The way in which 
it should be proved indicated. 

Dying declarations of a deceased person are ad- 
missible under s. 32 (1), Evidence Act. , 

The only satisfactory and reliable way of proving 
the dying declaration of a deceased person is to let 
the person who recorded it or in whose presence it 
was recorded directly prove the writing itself, 
Otherwise the proceedings would be reduced to a 
farce. No human being can be exp3cted to remem- 
ber word for word what he had written long ago and 
either the witness will have to learn the evidence by 
heart before he enters the witness-box or no dying 
declaration could be proved in a satisfactory manner 
at all. 

[Oase-law discussed.] f 

Cr. A. from an order of the Sessions 
Judge, Peshawar, dated April 1, 1938. 

Mian Ziauddin, for the Appellant. 

Sardar Raja Singh, The Advocate Gene- 
ral, for the Orown. 


Mir Ahmad, J.—Rahimullah, aged 20, 
was a resident of Yakubi (Mardan District). 
At peshin time, on January 27, 1938, he was 
stabbed in the fields outside the village. 
He made a dying declaration to the local 
patwari and was taken tothe Kalu Khan 
Police Station where he lodged a report 
at 5 35~.m. In both these documents he 
charged Hanif Gul with having injured 
him. He made three more dying declara- 
tions and then died. Consequently, Hanif 
Gul was sent up and committed to the Conrt 
of Session where he was tried under s. 302, 
Indian Penal Code. The doctor stated that 
Rahimullah had the following wound son his 
person: (1) A stab wound $” x 4" pene- 
trating into the abdomen; (2) A stab wound 
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du è 
2" x 4" skin deep on the angle of the left 
Scapula. The stomach and the liver were 
cut and caused death. The Surgeon also exa- 
mined Hanif Gul accused and found that he 
had five scratch marks on his person. The 
witness was of opinion that these scratches 
could have been caused in struggle. The 
doctor was asked with regard to the age of 
Hanif Gul and he said that he was about 18 
years old. Surjan Lal, patwari of Yakubi, 
deposed that he recorded the statement of 
Rahimullah, deceased, in the afternoon on 
January 27, 1938. This witness was asked 
to say from his memory as to what state- 
ment had been given by the deceased. He 
said that the deceased had charged Hanif 
Gul along with others whose names he 
could not recollect at the time. Then there 
isa note by the Oourt that the Public Pro- 
secutor wanted to make a statement and an 
order was passed that that statement should 
be recorded. The statement is as follows : 

“I may be permitted to tender in evidence the 
dying declaration recorded by this witness Ex. P. 
B. 1 in order to confront it to the witness and ask him 
whether this is the statement which he recorded.” 

The order passed by the Judge on this 
statement may be usefully reproduced. It 
ronn thus : 

“The witness is in the witness-boxand th - 
ment that he recorded can only be proved i pte 
borate his statement that he makes in thig Court. 
Thelearned Public Prosecutor hae cited in his state- 
ment nolaw on the authority of which he wants to 
tender in evidence Ex. P.B.1 ag substantive evi- 
dence in the case. He does not want tomake use of this 
statement unders 159, Evidence Act. Ido not know 
as he himself has not said what other use can he 
make of such a statement. This statement would 
not be considered as evidence unless the learned Pub- 
lic Prosecutor satisfies me that this statement is ad- 
missible ‘under any section of the Evidence Act, The 
witness is still in the witness-box and the learned 
Public Prosecutor can examine him and can make 


also legal use of what the witness in E 
Hixhipie DB, k canuct be reed sdk ae á 

Then the examination of the witness 
was resumed and he said the following sen- 
tences : 

“Until I read the statement Ex, P. B. 1,1 cannot 
say wo1d for word what statement the deceased made 
Ido not word for word remember what statement the 
deceased had madetome. I want to read that docu- 
ment in order to refresh my memory,” 

At this stage the witness seems to have 
remembered the names and said that the 


deceased charged Hanif Gul and his two. 


companions Muqadar and Abdul Razak 
and that the ceceased had said that they 
came into his barley field and cut his barley. 
and when asked to desist, Hanif Gul causad 
him a wound in the abdomen with a dagger. 
(After discussing the evidence, the Gourt 
proceeded). The accused denied the charge. 
‘He said that the day befcre the occurrence, 
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Rahimullah had asked him not to take 
earth from a mound which was used by 
many Villagers, that the deceased had abus- 
ed him and that he told him that ifhe did 
not desist, the deceased would remove his 
trousers. On the fateful day, the deceased 
was standing in his field and saw the 
accused passing that way. The deceased 
asked him to stop and then ordered him to 
remove his trousers. The accused refused 
to do so. The deceased put his hand on his 
trousers string. The accused did not permit 
him to do s9 and the deceased dragged 
him towards his field. The accused began 
to bite the deceased in order to save him- 
self. Then the deceased threw a sickle on 
the ground and started struggling with the 
accused. The deceased fell on his own sickle 
and injured himself. The accused did not 
produce any defence. 4 

The four assessors who assisted at the 
trial brought in a unanimous verdict of 
guilty. The learned Sessions Judge did not 
attach much value to the testimony of the 
eye- witnesses hut depending onthe dying 
declarations of the deceased he convicted 
the accused under s. 302, Penal Code. Tak- 
ing the age of the accused into considera- 
tion and also the fact that the quarrel was 
sudden, he sentenced him to transportation 
for life. The accused has presented an 
appeal to this Court. Before we deal with 
the merits cf the case, we wish to cleara 
matter which seems to have created some 
difficulty in the Sessions Court. It is with 
regard tothe prccedure which should be 
adopted in proving the dying declaration 
of adeceased person. The quotations given 
above and the omission to prove the records 
of the dying statements show that some 
doubt is being entertained in the Sessions, 
Court as to the section of the Evidence Act 
under which dying declarations are admis- 
sible and as to the correct method of proving 
such declarations. There is no difficulty as 
to the section which applies. All the High 
Courts in India are agreed that s. 32, cl. 1, 
Evidedce Act, is applicable and makes such 
statemenis admissible. | 

The only question which arises for con- 
sideration isas to how the statement of a 
deceased person should be brought on the 
record. There are two ways of doing it. 
One of them is that the witness should say 
from memory what he heard from the de- 
ceased, and in doing so, refresh his memory ` 
under s. 159, Evidence Act, by referring 
to the record of the statement prepared by 
him. Another is that he should prove the 
record itself asthe reproduction of what 
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fell from the lips of the dying man. The 
first view found favour with the Calcutta 
High Court in 1881. In Queen Empress v. 
Samiruddin (1), the Judges observed as fol- 
lows ; ' 

“The piece of evidence to which the observation re- 
lates is the dying statement of the deceased Babar 
Ali. This was recorded by the Deputy Magistrate as 
a ‘deposition’ but it does not appear that Babar Ali 
was examined in the presence of the accused Sami- 
yuddin, and unless he were so examined by the 
Deputy Magistrate exercising judicial jurisdiction, 
the writing made by such Magistrate could not be 
admitted to prove the statement made by the de- 
ceased, This statement must have been proved in 
the ordinary way by a person who heard it made. 
If the Deputy Magistrate had been called to prove 
it, he might have refreshed his memory with the 
writing made by himself at the time when the state- 
ment wasmade.” 

Jn fact a Bench of the Madras High Oourt 
followed this ruling in Public Prosecutor v. 
Bala Nagi Reddi, 15 Ind. Cas. 3808 (2) and a 
Single Judge of the Lahore High Oourt 
adopted itia Kunj Lal v. Emperor, 67 Ind. 
Cas. 577 (3). It was, however, soon found 
that the method suggested was unsatis- 
factory and that there was no objection in 
law to the production of the record of the 
declaration by the person who prepared it 
as the evidence of the statement made to 
him, The latest authority of a Bench of the 
Calcutta High Oourt on the subject, Em- 
peror v. Balaram Dass (4), has, therefore, 
laid down that this direct method of prov- 
ing the statement is perfectly legal. The 
Magistrate who had recorded the dying 
declaration in this case had died and the 
Assistant Surgeon who was present when 
the statement was recorded gave the fol- 
lowing evidence : 

“Before the deceased died I wrote to the Magis- 
trate to have his dying declaration recorded. The 
Sub-Deputy Collector, Surendra Nath Ghosh, came 
and recorded his dying declaration on the 29th 
night. He recorded the declaration in my presence. 
Surendra Babuis dead. This was over two years 
ago. Exhibit 2 is the dying declaration as record- 
ed by Surendra Babu in my presence. I know 
Suren Babu's handwriting and signature. He read 
jt over to the deceased in my presence, The declarant 
Surendra admitted it to be correct, Exhibit 2 read 
over, 

It was contended that this statement was 
not enough to prove the dying declaration. 
It was pointed out on the strength of Queen- 
Empress v. Samirud din (1), that even if the 
Magistrate himself had been alive and had 
entered the witness-box, he could only be 


D 8 0211;100LR111, 
2) 15 Ind. Cas, 308; 22 M L J 453; (1912) M W N 
405; 13 Or. L J 486. 
(3) 67 Ind. Cas. 577; A I R 1924 Lah. 12; 23 Or. LJ 
“417; 4U PL R(L) 83; 6 Lah. LJ 115. 
(4) 49 O 358; 71 Ind. Cas. 685; A IR 1922 Oal. 389; 
24 Or. L J 221. : 
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allowed to state from his memory as to what 
he nad recorded and could only use the 
document to refresh his memory. Their 
Lordships made the following observations: 
“But we hold that the evidence that the deceased 
used the words contained in the statement given 
by the witness who can speak to these words b 
refreshing his memory is not the only way in Which 
the statement of the deceased person can be proved 
If the witness ‘who heard that statement swears that 
the written statement correctly reproduces the word 
used by the deceased, this is sufficient to pro 5 
that the deceased did use the words contained m 
that statement. Here the important part of the 
evidence is thatthe dying declaration wag recorded 
in the presence of a witness, that it was read ove 
to the deceased in the presence of the witness and 
was admitted by the deceased to be correct Thi 
we think is sufficient.” ` n 


A Bench of the Madras High Court 
held a similar view in In vye: Karup- 
pan Samban, 31 Ind, Oas. 359 (5) 
and in another ruling in Krishnama 
Natcken v. Emperor (6). On p. 686* of the 
latter report the fact was mentioned that 
Queen-Hmpress v. Samiruddin (1), was dis. 
sented from in Karuppan Samban In re: 31 
Ind. Cas. 359 (5) and on p. 687*, Empersr y 
Balaram Das (4), was also referred to. Their 
Lordships then observed on p. 689+ : 

“We think that as the statement wag recorded in 
April and the evidence was not given by PW 
No. 1 at the Sessions trial until July, P. W, No. 1 
eannot be expected accurately to 're-produce the 
words of the deceased and that he was entitled, 


therefore, to putin Ex. B as a correct 
what the ‘deponent said at the time,” record. ot 


A Bench of the Lahore High Cour 
veered to this point of viow in Partab 
v. Emperor (7) and this ruling was fol 
by another Bench of this Court in Kapur 
Singh v. Emperor (8). We find ourselves in 
perfect agreement with the later view of 
the High Oourts and think that the only 
satisfactory and reliable way of Proving the 
dying declaration of a deceased person ig to 
let the person who recorded it or in whose 
presenceit was recorded directly prove the 
writing itself. Otherwise the proceedings 
wonld be reduced to a farce. No human 
being can be expected to remember word 
for word what he had written long ago and 
either the witness will have to learn the 
evidence by heart before he enters the Wite 
ness-box as was probably done by Abdul 
j 9,21 Ind. Cas. 359; A I R 1916 Mad. 1211; 16 Or. 1, 


t also 
Singh 
lowed 


(6)54 M 678; 135 Ind. Cas, 337; ALR 
430; (1081) Or. Oas, 478; 33 Or. L J11; out 
4 


(7) AIR 1926 Lah. 310; 92 Ind. Oas. 167: 
J 235; 7 Lah, 9: 28 P L R 222, ACREA 
(8) A 30 Lah, 450; 123 Ind. Cas. 120- 
Or. Cas. 554; 31 Or. L J 475; 31 P LR 83; mI RA 
(1930) Lah. 408. | 
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Aziz, P. W.,in the case before us or no 
dying declaration could be proved in a satis- 
factory manner at all. We, therefore, direct 
that this procedure should be adopted in the 
Sessions Court in future. Turning to the 
merits of the case, we agree with the learn- 
ed Sessions Judge that there being no 
enmity belween the parties, there is no 
reason why the deceased should charge the 
accused falsely. The three witnesses who 
have given ocular evidence of the tragedy 
are also disinterested. They depose that 
they saw the two boys grappling with each 
other and two of them (Abdul Qadim and 
Khanai) are definite that Rahimullah was 
wounded and that Rahimulleh charged 
Hanif Gul with having wounded him. On 
this evidence we are satisfied that it was 
at the hands of Hanif Gul that Rahimullah 
was fatally injured. 

This brings us to the defence of" the 
accused. There is not an iota of evidence to 
the effect that before the tragedy occurred 
an: assault was made on the accused by the 
deceased It does not appeal to us that 
Rahimullah would choose an open place like 
the field in question and peshin time for 
an attempt to sodomize the accused. The 
accused has said that he had bitten the 
deceased and yet the doctor did not find 
any teeth markson the person of the de- 
ceased. Again the accused has alleged that 
the deceased fell on his own sickle and 
injured himself. A sickle is a dented instra- 
ment and if a sickle was the cause of the 
injury, the wound would have been jagged. 
On the other hand Abdul Qadim and the 
Sub-Inspector found barley plants lying cut 
on the spot. This corroborates the deceased 
with regard to the cause of the fight.- We 
do not attach any value to the statement 
of Ainuddin that he did not find any barley 
cut in the field on the evening of the occur- 
rence. We would certainly prefer the state- 
menis of Abdul Qadim and the Sub-Inspec- 
tor who are more reliable. For the reasons 
given above, we donot accept the version of 
the accused. It follows from what has been 
said above that the accused caused the 
death of the deceased by stabbing him when 
the deceased asked him to desist from cut- 
ting his barley. The conviction under s. 302, 
Indian Penal Code, is consequently correct 
and is hereby maintained. The accused has 
been rightly given the lesser penalty. His 
appeal is dismissed. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1482 of 1936 
April 26, 1937 
S. K. Quoss AND R. O. MITTER, JJ. 
MAHIGANJ LOAN OFFICE, Lītp.— 
JUDGMENT-DHBTOR— PETITIONER 


versus . 
BEHARILAL CHAKI—DEOREE-A0LDER— l 


OPPosITR PARTY 

Companies Act (VIE of 1913), s. 153—Sanction 
of scheme -Principles tobe applied stated—Scheme 
coming before executing Court—Objection by debtor 
under 8. 47, Civil Procedure Code (Act V of 1908) 
—Executing Court, when can go behind scheme— 
Proposal for arrangement with depositors as well 
as creditor decree-holders—Preliminary order to 
convene meeting under s. 153—Scheme sanctioned— 
Creditor decree-holders included~-Non-service of 
notice and holding meeting of two classes of deposi- 
tors not separately—High Court's jurisdiction, when 
tt sanctioned scheme, if affected. 


When the High Oourt is exercising jurisdiction 
under s. 3, Companies Act, that is, in cases falling 
within the first group, certain principles must be 
kept in view before sanction is acceded. The re- 
gularity of the meeting of creditors directed by the 
Oourt to be held under s. 153 (1) would be a very 
important point for the Court to consider. This 
would include the question of service of the notice 
of the meeting and questions relating to the con- 
duct of the meeting. Where the proposal of the 
company is an arrangement within different classes 
of creditors, separate meetings of each class must 
be held and the question whether some creditors 
form a distinct class by themselves would be a 
very relevant question, the preponderance of opinion 
now being that depositors and creditors who have 
obtained decrees form a distinct class by them- 
selves and cannot be lumped together at the same 
meeting at which depositors or creditors who have 
not obtained decrees take part. Where the compro- 
mise or arrangement proposed by the company is 
with creditors and depositors only and the order of 
the Court is for holding a meeting of theirs, ade- 
positor and creditor who has already obtained a 
decree cannot be summoned at the meeting and 
would not be included in the scheme when it comes 
up for approval of the Oourt. When a scheme 
already sanctioned comes up before the said Oourt 
for being modified, some of these factors may be- 
come important. Serajgunj Loan Office v, Nilkantha 
(9), referred to. 

Where, however, the scheme sanctioned under 
s. 153, comes up before an executing Court on an 
objection by the debtor company under s 47, 
Civil Procedure Code, different principles 
apply. The executing Court has then to consider 
only two questions, namely: (1) Whether the 
execution is affected by the terms ofthe scheme as 
sanctioned by the Oourt exercising jurisdiction 
under the Companies Act, and (2) whether the order 
sanctioning the scheme was passed with jurisdic- 
tion and subject to this, it cannot go behind the 
sanctioned scheme and consider the question as 
pana it ought to have been sanctionedin that 
‘orm. 

Where the proposal made by the company was to 
arrange with its depositors, as well with those who 
had already obtained decrees, and the preliminary 
order under s. 153 was to convene a meeting of 
depositors who had obtained decrees as also those 


‘who had not, and sucha meeting was held and the 
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scheme accepted at the meeting and sanctioned by 
the High Court included in its terms the former 
class : 

Held, that non-service of the notice of meeting 
held in pursuance of the order of the High Court 
under s. 153 and thatno separate meeting of the 
two classes of depositors was held did not affect the 
jurisdiction of the High Oourt when it made the 
order under s. 153 sanctioning the scheme. This 
defect ought to have been pointed out at the time 
. when the matter of sanction came up or thereafter, 
but tothe Court which had sanctioned the scheme. 


C. R. from an order of the Ist Court 
Munsif, Rangpur, dated September 26, 1936. 

Messrs. Jatindra N. Sanyal and Madan 
Mohan Malhotra, for the Petitioner. 

Mr. Priyanath Bhattacharjee, for the 
Opposite Party. 


R. C. Mitter, J—The question involved 
in this Rule is whether the opposite party 
is precluded from executing his decree by 
reason of scheme sanctioned by this Court 
in its original juriediction under s. 153, 
Companies, Act. The material portions of 
the scheme are as follows: 

“(a) The depositors of the company including 
those who have filed suits and obtained decrees 
against the company shall not be entitled to demand 
payment of their dues at once except in terms of 
the present scheme which shall remain in force for 
10 years. 

(e) The company until all depositors are paid off 
under this scheme set apart and distribute at least 
three-fourths of the total cash realization after de- 
duction of all necessary expenses and costs among 
the depositors pro rata to be applied by them in 
the first instance towards the principal due to them 
and in the next place tothe interest accruing due 
thereon, Such distributions shall be made as soon 
a8 a Safficient sum accumulates and shall be made 
at pen once a yesr commencing from the year 1341 

This scheme was sanctioned by Buck- 
land, J. on November 27, 1933. A few 
more facts, which are undisputed, are mate- 
tial; they are as follows: (4) at a meeting 
of the directors of the company held on 
May 21, 1933, a resolution was passed for 
tiling an application in this Court under 
s. 153, Companies Act, on the averments, 
inter alia, that the gross value of the assets 
of the company as on April 13,1932, was 
Rs. 2,18,530-130, that the company had 333 
depositors“ of different kinds, including 
these who had filed suits and obtained 
decrees against the company; that the 
assets of- the company were locked up-in 
securities and that the company was desirous 
of proposing a scheme for arrangement 
with its aforesaid depositors for gradual 
payment with reduced interest. (iii) on 
May 30, 1933, an application with these 
avertments, made to this Gourt on the 
Original Side was allowed and the company 
was directed to convene a meeting of the 
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depositors of the company in terms of its 
prayer ; thatis of depositors who had not 
filed suits and obtained decrees as well as 
these who had done sə. (iti) On July 2, 
1933, a meeting of depositors was held and 
the statutory majority accepted the com- 
pany's proposal, and (iv) in the meantime 
on May 22, 1933, the opposite party institut- 
ed his suit against the company in the 
Small Cause Court at Rangpur, for recovery 
of his deposit money and on June 28, 1933, 
he obtained a decree payable in instalments 
of Rs. 150 a year. 


The application for execution for the 


‘balance due under this decree was filed on 


July 6, 1936, one instalment having been 
paid out of Court. This application was 
allowed to proceed by “the Small Cause 
Court Judge by his order dated Septem- 
ber 26, 1936, whichis under review before 
us. He gave the following reasons for 
overruling the objection of the company : 
(i) that the scheme sanctioned by this 
Court was not intended to be operative 
against the opposite party, (a) as he wag 
a judgment-creditor before the approval of 
the scheme by this Court, and (b) as no 
notice of the meeting convened in terms of 
the order of this Court unders. 153 dated 
May 30, 1933, had been served on him and 
(c) as an instalment due under the decree 
had been paid to him out of Court, and 
(it) that the scheme sanctioned by this 
Court does not bind judgment-creditors, as 
no separate meetings of depositors, who had 
not obtained decrees and those who had 
had been convened. i 

We may state that there is no evidence 
on the record for supporting this last 
mentioned finding, but for the reasons to 
be hereafter given, we do not base our 
judgment upon the said fact. Before ug 
the learned Advocate for the opposite party 
raises an additional ground, namely that 
as no notice of the meeting convened in 
terms of the aforesaid order dated May 30 
1933, had been served upon his client, the 
scheme sanctioned does not bind him and 
cannot prevent him from executing his 
decree. In ‘considering the first ground 
given by the lower Court, two fundamental 
facts must, in our opinion, be kept in sight, 
namely : (a) that the company proposed the 
arrangement with all classes of depositors 
e. ga those who had sued and obtained 
decrees as well as those who had not; (b) 
the arrangement proposed, accepted and 
sanctioned by this Court under s. 153 in 
express terms included depositors who had 
sued and obtained decrees. There ig accord- 
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ingly, in our opinion, no scope for inferences 
as to what was intended. The first ground 
given by the lower Court does not accord- 
ingly appeal to us. A large number of 
cases have been cited before us bg the 
learned Advocate for the opposite party for 
sustaining the order complained of on the 
other grounds mentioned above. These 
cases divide themselves into two distinct 
groups, eg : (|) cases where the jurisdic- 
tion of this Court was invoked under the 
provisions of the Companies Act; and (2) 
cases, where the effect of a scheme already 
sanctioned under s. 153 by this Court on 
axecution proceedings has been considered. 
The cases in In re Dewangunj Bank and 
Industry Co. (1) Mihirendra Kishore Dutt 
v. Brahmanberia Loan Co., Ltd. (2) In re 
Melanda Loan Office, Ltd. (3), In re Jalpai- 
guri Banking and Trading Co., Ltd. (4), 
Rajshahi Banking Corporation v. Surabala 
(5) and In re Mymensingh Loan Office, Ltd. 
(6) fall within the first group. In all these 
cases the Court had to consider wether a 
scheme isto besanctioned under s. 153 or 
a scheme so sanctioned ought to be modi- 
-fied. The cases in Sushilabala Basu v. 
Anjuman Trading & Banking Co, Ltd (T), 
Barisal Loan Office Ltd., v. Sasthi Charan 
(8), Serajqunj Loan Office v. Nilkantha (9) 
Manikgani Trading Banking Co. v. 
Madhabendra Kumar Shaha (10), Noakhali 
Loan Co. v. Hemendra Narayan Roy (11) 
and Mohigunj Loan Office v. Behari Lal 
Chaki (12) fall within the second group. 

When this Court is exercising jurisdic- 
tion under s. 3, Companies,Act, that is, in 
cases falling within the first group, certain 
principles must be kept in view before 
sanction is acceded. Some of these princi- 
ples I have indicated in my judgment in 
the case in Serajgunj Loan Office v. Nil- 

0) 38C W N 1171; 185 Ind. Cas. 811; A IR 1935 
Oal. 117; 7 R O 624. 

(2) 38 O W N 920; 153 Ind. Oas. 511; A I R 1934 Oal. 
816; 61 O 913;7 R O 375. 

(3) 390 W N 690; 164 Ind. Oas. 149; 9,R O 157. 

(4) 39 O W N 875; 164 Ind. Cas, 261; 9 R O 181. 

(5)40 O W N 1104. 

(8) 41 OW N 599; 175 Ind. Cas. 892; A IR 1937 


Oal. 667. . : 
i) A IR 1935 Oal. 398; 156 Ind. Oas. 590;8R O 
12 


(8) 39 O- W N1198; 166 Ind. Cas, 408; AIR 1936 


Cal. 282; 9 R O 521. 
(9) 39 O WN 1199; A I R 1935 Cal. 777; 620L J 


0. 
(10) 40 OC W N 580; 166 Ind. Cas. 957; A I R 1936 


Cal. 162; 9 R O 629. 
11) AI R 1936 Cal. 402; 166 Ind. Cas, 815; 9RO 


(12) 41 O W N 406; 171 Ind, Cas. 198; AIR 1937 
Cal, 211; IL R 1937 Oal. 781; 65 O L J 361; 10R0 
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kantha (9) at p.1201*. The regularity of 
the meeting of creditors directed by the 
Court to be held unders. 153 (1) would be 
a very important point for the Court to 
consider. This would include the question 
of service of the notice of the meeting and 
questions relating to the conduct of the 
meeting. Where the proposal of the com- 
pany isan arrangement within different 
classes of creditors, separate. meetings of 
each class must be held and the question 
whether some creditors form a distinct class 
by themselves would be a very relevant- 
question, the preponderance of opinion now 
being that depositors and creditors who 
have obtained decrees from a distinct class 
by themselves and cannot be lumped to- 
gether at the same meeting at which 
depositors or creditors who have not obtain» 
ed decrees take part. Where the compro- 
mise or arrangement proposed by the com- 
pany is with creditors and depositors only 
and the order of the Court is for holding 
a meeting of their's, a depositor and creditor 
who has already obtained a decree cannot 
be summoned at the meeting:and would 
not beincluded inthe scheme when it 
comes up for approval of the Court. When 
a scheme already sanctioned comes up 
before the said Court for being modified, 
some of these factots may become impor- 
tant, although on the question as in what 
precise circumstances the Court would 
modify a scheme already sanctioned there 
is divergence of opinion : see Lort-Williams, 
J. in In re Mymensingh Loan Office, Lid. (6). 

Where, however, the matter comes up 
before an executing Court on an objection 
by the debtor company under s. 47, Civil 
Prosedure Code, different principles in our 
judgment apply. The executing Court has 
then to consider only two questions, name- 
ly: (1) Whether the execution is affected 
by the terms of the scheme as sanctioned 
by the Court exercising jurisdiction under 
the Oompanies Act, and (2) Whether the 
order sanctioning the scheme was passed 
with jurisdiction and subject to this it 
cannot go behind the sanclioned scheme 
and consider the question as whether it 
ought to have been sanctioned in that 
form. In most of the cases we have noticed 
above as falling within the second group, 
a depositor who had already obtained his 
decree before the scheme was embarked 
upon was not included within the sanc- 
tioned scheme and this Court in those 
cases accordingly allowed execution to 
proceed. 

*Page of 390, W. N.—[Ed.] 
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In the case before us the proposal made 
by the company was to arrange with its 
depositors, as well with those who had 
already obtained decrees, the preliminary 
order under s. 153 was to convene a meeting 
of depositors who had obtained decrees as 
also those who had not, such a meeting was 
held and the scheme accepted at the 
meeting and sanctioned by this Court in- 
cluded in its termsthe former class. In 
these circumstances we donot think that 
non-service cf the notice of meeting held in 
pursuance of the order of this Court under 
s. 153 and that no separate meeting of the 
two classes of depositors was held affected 
the jurisdiction of this Court when it made 
the order under s. 153 sanctioning the 
scheme. ‘This defect ought to-have been 
pointed ont at the time when the matter of 
sanction came up or thereafter, but to the 
Ocurt which had sanctioned the scheme and 
this is the only way in which- the opposiie 
party could have moved. ‘This is the view 
expressed by Buckland, J. in Dewangunj 
Bank's case (1) and by my learned brother 
Nasim Ali, J. in which I concurred in Mohi- 
gunj Laan Office v. Behari Lal Chaki (12) 
which was a case between the same parties 
and on the same scheme which we are con- 
sidering in this case. In the last mentioned 
case we no doubt found as a fact that notice 
of the meeting had been served upon the 
judgment-creditor, but the principles cn 
which we proceeded in dealing with the 
second ground raised before us in that 
case covers, the case where no such notice 
has been served. “An irregularity”, says 
Macnamara, 

“in its most general sense, isthe technical term 
for every defect in practical proceeding or the 
mode of conducting an action or defence. It ig 
the want of adherence to some prescribed rule or 
mode of proceeding, and irits mere limited and 
common sense, and the one in which we shall 
henceforth use it, it consists either in omitting to 
do something that is necessary for the due and 
orderly conducting ofa suit, or doing it in an 
unreasonable time or improper. manner. A defect 
is here supposed, but une does not take away the 
foundation or authority forthe proceeding or apply 
to its whole operation. Thie distinguishes an 
irregularity from a nullity, which is the highest 
degree of the irregularity in the most extensive 
senge of that term, and is such a defect as renders 
the proceeding in which it occurs totally null and 
vcid, of no avail or effect whatever and incapable 


of being made so: Macnamara on Nullities and 
Irregularities in Law, p. 2.” 


The principles laid down in the aforesaid 
passage would, in our judgment, apply to 
the case before us, having regard to the 
fact that this Court in its original jurisdic- 
tion had jurisdiction over the subject-mat- 
ter. We accordingly hold that the order 
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sanctioning the scheme was made with 
jurisdiction and the defects pointed out to 
us by the learned Advocate for the opposite 
_party were at most irregularities in the 
exercise of jurisdiction. We accordingly 
hold that the opposite party’s application 
for execution is not maintainable and 
dismiss it. The Rule is, accordingly, made 
absolute with costs, hearing fee being 
assessed atone gold mohur. 

S. K. Ghose, J.—I agree. 

D. Rule made absolute. 
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INGILI BAITHARU AND OTHERS — 
RESPONDENTS 

Minor—Decree against—Such decree, when can be 
set asiae—Compromise decree against minor sanction- 
ed by Courtiy can be set aside—Grounds, when it can 
be set aside. 

A decree suffered by a next friend or guardian ad 
litem of the minors in a suit can be set aside on their 
attaining majority on the ground of fraud, collusion 
or gross negligence of the next friend or guardian 
ad litem. What is gross negligence will depend on 
the facts of each case, but it must be such negligence 
as would lead to the loss of a right which must have 
been successfully asserted if the suit had been con- 
ducted or resisted with due care. The omission to 
prosecute a claim, to set up a valid plea to offer all 
the possible evidence to support a plea amountsto a 
gross negligence as would warrant giving relief toa 
minor by setting aside the decree. A decree by con- 
sent would, stand on the same footing as other decrees. 
a consent decree obtained witb the sanction of the 
Court cannot be set aside except upon very very 
strong grounds; an obligation is laid on both the 
parties to place all the materials in their possession 
where minors are concerned in order to enable tho 
Oourt to judge the fairness of the compromise and 
where a party seeking the benefit of the compromise 
against a minor has no honest belief inthe claim he 
was making, and the claim is absolutely without any 
foundation the compromise would not be allowed to 
stand. The reason is that the Court is not apprised 
of the real state of facts andthe compromise sanetion- 
ed by the Court must be deemed to have been passed 
on amisapprehension of a material fact having becn 
withheld by the party who had knowledge of the 
same. such withholding will inlaw amount to fraud. 
Failure ofa guardian to do his duty in getting all 
theavailable material and placing it before the 
Court amounts to gross negligence and stands on the 
same footing. 

(Case-law referred to.] 

S.C. A. against the decree of the Sub- 
Judge, Bernampore, dated October 6, 
1932. 
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Judgment.—This second appeal arises 
out of asuit brought by the two daughters 
of one Lingaraju Bytharu, a resident of 
Pandyajholi village, Berhampore Taluk, 
Ganjam District, for a {declaration that the 
compromise decree suffered by their grand- 
mother Dimmala Muiyalu in O. S. No. 178 
of 1921 on the file of the Court of the 
District Munsif of Berhampore is null and 
void and not binding on them. The ground 
alleged was that the properties, which 
were dealt with by the compromise decree, 
belonged to their father in his sole and 
absolute right, that they were devised by 
him before his death in favour of his 
daughters, the plaintiffs in this suit and 
another daughter since deceased; on certain 
terms mentioned in his last will and testa- 
ment dated August 12,1920, and that by 
reason of the gross negligence of their 
grandmother she was induced to enter into 
a compremise by Somanatha Bythari, the 
father of the defendants, andthe paternal 
uncle of their father by reason whereof 
they lost aconsiderable portion of the pro- 
perty. The learned District Munsif upheld 
their plea and set aside the compromise 
decree. The learned Subordinate Judge 
reversed the decision of the learned Distret 
Munsif. He was of the opinion that as the 
compromise was certified by the Counsel 
appearing for the plaintiffs in the prior 
litigation and sanctioned by the Court, it 
could not be set aside in view of the state 
of circumstances that existed at the time 
of the compromise. He further found that 
the father of the defendants was under no 
obligation to place before the Gourt any 
material opposite to the contention which 
he was advancing in the said suit. This 
second appeal has been preferred against 
the decision of the learned Subordinate 
Judge by plaintiff No. 2, plaintiff No. 1 being 
made a party to the appeal. 

It is strenuously contended in appeal by 
Mr. Anantha Ayyar on behalf of the appel- 
lant that the learned Judge has not cor- 
rectly appreciated the law bearing on the 
question as to how far the compromise 
decree suffered by the guardian of the 
minor can be set aside and that in arriv- 
ing at the conclusion he did, he has omit- 
ted to consider several material facts which 
were admittedly beyond dispate. Before 
dealing with the contention, it is necessary 
to state exactly the circumstances and the 
facts that existed at the time the compro- 
mise was entered into. Lingaraju Bytharu, 
the father of the plaintiffs, was one of the 
four sons of one Jagannatho Bytharu, the 
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other sons being Panchakshari, Ganga- 
dharo, the grandfather of the defendants 
and the father of Somanath Bytharu and 
Lokanatha Bytharu. Both Panchakshari 
and Lokanatha had no issue, male or female. . 
Lokanatha appears to have died very early 
leaving his widow Mahalakshmi. It was 
found by the learned District Munsif that 
in or about 1890 there was a reference to 
arbitration as evidenced by Ex. J to 
divide the family properties and the par- 
ties thereto were Lingaraju, Panchakshari, 
Gangadharo and Mahalakshmi, widow of 
Lokanatha, and in pursuance thereof there 
was a division in and by which the family 
proporties were divided in certain shares. 
This finding was not disturbed by the 
learned Subordinate Judge in appeal. Sub- 
sequent tothe said date the brothers have 
been living separately and enjoying their 
properties and dealing with them sepa- 
tately. That the brothers were in enjoy- 
ment of their properties separately has 
been found by the learned District Munsif 
and this finding has not been challenged 
in second appeal. Further it could not be 
attacked in view of the undisputed docu- 
mentary evidence in the case. Sofar as 
Lingaraju is concerned, he seems to have 
obtained about 1 acre odd lands and a house 
in Lati village. 

Subsequent to the said partition, he 
appears to have purchased about 7 acres of 
land in the village of Satto Pandva in or 
about 1897 (Ex. P). All these properties 
were without any doubt admittedly 
enjoyed by Lingaraju ; the pattas stood in 
his name, muchilikas were obtained from 
tenants in his name and even after his 
death the plaintiffs’ grandmother success- 
fully recovered rents fromthe tenants in 
spite of the opposition of Somanath whose 
title the tenants set up; vide Exs. H and 
H-1, The muchilikas are evidenced by 
Ex. Q series, the pattas are evidenced by 
Ex. R series and the cist receipts are 
evidenced by Ex. S series in the case. 
Shortly before his death, Lingaraju execu- 
ted a registered will Ex. M wherein he 
asserted that the property was purely 
ancestral and self-acquired. This is true 
because part of his property, namely the 
house and lands in Lati village, is ances- 
tral and part of the property, namely 
the lands in Sathopandya village, is self- 
acquired. He further stated that they 
were all then in his undisputed right and 
enjoyment. He devised the properties 
absolutely to his daughters to be taken by 
them in the manner provided for them in 


1938 


he said will. Thus, so faras Lingaraju is 
concerned, from 1890, up to the date of his 
death in 1920, his conduct was that of a 
divided member of the family enjoying his 
properties in his own right. So far as 
Panchakshari is concerned, he mortgaged 
in 1911 by Ex. D certain property which 
he got in the partition in favour of one 
Mallayya. ‘The recital therein is very 
important. lt runs thus: 

“Whereas I have executed in your favour posses- 
sory mortgage deed in respect of the lends which 
are mentioned in para. 3 hereinbelow, and which 
having formed my ancestral acquisition and 
fallen to my share on partition, have till this day 
, been in my rightful ownership, and put you in 
possession thereof ........” 

Thus it will’be seen that there was a 
distinct admission by Panchakshari of the 
partition and the acquisition of that pro- 
perty in partition and an assertion that 
the sald property has been in his rightful 
ownership and possession on the date he 
was purporting to mortgage the said pro- 
perty. Three years thereafter by a docu- 
ment Ex. O dated February 8, 1914, he 
disposed cf the said property absolutely in 
favour of Lingaraju Achari. So far as 
Somanath, the father of the defendants, is 
concerned, he seems to have dealt with the 
property which he got in the partition in 
1915 , by a document Ex, E, dated October 
13, 1915, he sold certain lands and a 
house in favour of his wife Bavuri Amma. 
The recital therein also is significant. It 
states : 

“Whereas I have this day sold to you for 
Rs, 1,000...........for the two items my ancestral 
immovable property in land which is mentioned 
in para. 3 hereinbelow, and which till this day 
remains in my rightful ownership and enjoyment 
together with the occupancy right therein pos- 
sessed by me and put you in possession thereof ..... 


That this was actedon is evidenced by 
the Settlement Register Ex. K from which 
it appears that the parta for the lands was 
transferred in favour of Bavuri Amma. 
Thus it will be seen that Somanath makes 
a distinct admission that the property 
which he disposed of was the ancestral 
acquisition and was his rightful owner- 
ship and possessicn. This could only have 
been possible on the footing of a partition. 
From the proceedings in a later suit, O. 8. 
No. 400 of 1922 on the file of the Court of 
the District Munsif of Berhampore and 
from the admission of Somanath Bythari 
in his written statement in O. S. No. 178 
of 1921 (Ex. N), it appears that the family 
had two housesin Panyajoi, one appears 
to have fallen’ to the share of Maha- 
lakshmi and the other to defendant No. 7 
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Somanath, which was disposed of under 
Ex. E In Ex. E the southern boundary 
of the said house is described as the house 
belonging to Kasarapu Mahalakshmi. This 
seems to indicate that Mahalakshmi ob- 
tained a house. From Ex. K it appears 
that certain survey numbers which stood 
in the joint names of defendant No. 7 and 
Mahalakehmi were thereafter transferred in 
favour of Somanath’s wife Bavuri Amma 
and in favour of Mahalaksbmi. 

Lingaraju, as I stated, died some time 
after the will. Somanath seems to have 
created trouble and trespassed the title to 
the lands and thereupon two suits were 
instituted, one being O. S. No. 178 of 1921 
by plaintiff No. 2 represented by her grand- 
mother Dimmala Mutyalu for a declaration 
that the suit house belonged to her under 
her father’s will and that the property 
belonged to her father, and the other being 
O. 8. No. 32U of 1921 by both the present 
plaintiffs represented by their grandmother, 
the said Dimmala Mutyalu, seeking for a 
declaration of title to the lands devised 
under their father’s will in their favour. 
The defence of Somanath was that the 
family was an undivided one, that there 
was no division, that the properties were 
separately being enjoyed for the sake of 
convenience and that he got the property 
by survivorship and that he was not aware 
of the will left by his brother and the dis- 
positions therein were not binding on him. 
it was inthis state of facts that the com- 
promise was entered into as evidenced by 
Ex. T-1, dated April 19, 1922. Under the 
said compromise, the plaintifis have com- 
pletely lost the right to the house except 
the right of residence andin regard to the 
lands they have lost half the right there- 
in, both with reference to the lands in 
Lathi village and Satyapandya village. 
There can be no question that the plaintiffs 
have suffered real detriment or loss by 
reason of this compromise if the property 
had belonged absolutely to their father. It 
may also be stated in this connection that 
very soon after this compromise in respect 
of the property disposed of by Panchak- 
shari, Somanath seems to have also tres- 
passed on the suit property and in regard 
to that there was a. suit filed by the ven- 
dee to which Somanath and the present 
plaintiffs were parties, the suit being O, S. 
No. 400 of 1922 on the tile of the District 
Munsif of Berhampore, wherein it was found 
that there was a partition in the family in 
1890 and ever since the brothers were in 
separate enjoyment and possession of the 
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properties which fell to their shares and 
were dealing with them separately and 
Somanath did not appeal against that 
decision. | 

In this state of facts, the quesiion is 
whether the compromise entered into by 
‘the plaintiffs’ grandmother can be sus- 
tained. It is not disputed that a decree 
suffered by a next friend or guardian ad 
litem of the minors in a suit can be set 
aside on their attaining majority on the 
ground of fraud, collusion cr gross negli- 
gence of the next friend or guardian ad 
litem. What is gross negligence will de- 
pend on the facts of each case, but it must 
be such negligence as would lead to the 
loss of a right which must have been suc- 
cessfully asserted if the suit had been 
conducted or resisted with due care, vide 
Tilabati Misrain v. Bishun Chobay (1). 
The omission to prosecute a claim 
vide Mancerun v. Luteefun (2) to set upa 
valid plea vide Subbanna v. Narasamma 
(8), to offer evidence to support a plea 
vide Jacdu Padhi v. Chokkappa Boddu (4), 
have been held in the circumstances of a 
particular case to amount to a gross 
negligence as would warrant giving relief 
to a minor by setting aside the decree. A 
decree by consent would, it seemsto me, 
stand on the same fcoting as cther decrees. 
But Mr. Lakshmanna contends otherwise. 
He strongly relies on the decisions in 
Dhairyasingh v. Kissandas (5) and Rama- 
swamy Mudaliar v. Alagathai Anni (6). 
Itseems to methat no such distinction 
can be drawn though a consent decree 
obtained with the sanction of the Court 
cannot be set aside except upon very very 
strong grounds as was, pointed out by 
Turner, L. J. in Brookee v. Lord Mostyn (7). 
In that case; in discussing the circumstan- 
ces which would furnish sufficient ground 
for impeaching such a decree, the Lord 
Justice observed thus : 

“They must be such as to amount to fraudin the 
party claiming the benefit of the compromise, 


meaning by fraud not moral fraud, but what 
in the eye of this Court is considered as amounting 


(Qj) 6C LJ 621. 

(2) 3 W R 46. 

(3)27 M L J 186;26 Ind. Cas. 16; A I R1915 Mad. 
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(6) A IR 1929 Mad. 96; 116 Ind. Jas. 116; (1928) M 
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(7) (3865) 2 De.G J & 5S 373; 46 ER 419; 33 Beav 
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to fraud. A compromise of doubtful rights between 
adult parties cannot, asI conceive, beset asid® 
onany other ground. If there be no fraud, and 
equal knowledge on both sides, the compromise 
cannot be disturbed, but if there is knowledge on 
one side which is withheld, the compromise cannot 
stand, because the withholding of the knowledge 
amounts in the view of a Court of Equity to fraud. 
The rule which applies to adults seems to benot 
less applicable to compromises by the Court on 
behalf of infants." 

Later on he observes as follows : 

“Ifthe compromise was fairly and honestly 
entered into atthe time, its validity cannot, as I 
conceive, be affected by what subsequently oc- 
curred. The true question in this very complicated 
case seems tome to be, was this compromise 
fairly and honestly made at the time? If it 
was, the plaintiff must be bound by it. If it 
was not, he must be entitled to be relieved against 
it.” 

In that case he set aside the compromise 
on the ground that a material document 
which would have influenced the Ccurt 
and which wasin the possession of the 
party who was seeking an order against 
the minor, had not been placed before 
the Court. In relation to that he observ- 
ed: 

“It is sufficient to say that in my opinion this 
document shows that the materials necessary to 
enable a fair judgment to be formed upon the 
question whether this compromise was for the 
benefit of the infant were not fairly and properly 
brought under the Master's consideration that 
there was a suppression of material facts which 
were within the knowledge of Lord Mostyn and 
his advisers, and were not within the knowledge 
of the plaintiff or of those who acted for him. It 
may be said, perhaps, that the Master was satisfied 
with the information laid before him and called 
forno further information, but the question is not 
whether the Master called further information, 
but whether the parties having this further 
information in their possession were justified in 
withholding it. I am satisfied that information 
was withheld which was material to have been 
given, and which, if given, might have altered the‘ 
conclusion arrived at, and I think the fact of 
such information having been withheld amounts 
in the eye of this Court to fraud.” 


Thus it will be seen that the learned 
Lord Justice lays down that an obligation 
is laid on both the parties to place all the 
materials in their possession where minors 
are concerned in order to enable the Court 
to judge tue fairness of the compromise 
and itis not, as the learned Subordinate 
Judge theught, thatit isnot incumbent 
upon Somanatha tolay before the Court 
any fact which was within his knowledge. 
It is also clear from this judgment that 
there must be a compromise of doubtful 
tights and there must be equal knowledge 
on both sides. It was, therefore, held that 
where a party seeking the benefit of the 
compromise against a minor had no honest 
belief in the claim he was making, and the 
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claim was absolutely without any founda- 
tion as in Gungeshwar Kunwar v. Durga 
Prasad Singh (8) or Kondama Naicker 
v.Kandasami Goundar (9) the compro- 
mise would not be allowed to stand. 
The reason assigned is that the Court 
isnot apprised of the real state of facts 
andthe compromise sanctioned by the 
| Court must be deemed to have been 
passed on a misapprehension of a material 
fact having been withheld by the party 
-whohad knowledge of the same. Such 
withholding would in‘law amount to fraud. 
_ Failureof a guardian to do his duty in 
getting all the available material and 
placing it before the Court would amount 
to gross negligence and stand on the same 
footing. In this connection I should like 
to refer to the observations of the Vice- 
Chancellor Malins in In re Hoghton's 
pees Hoghton v. Fidday (10) at page 
~ “The question which I have to decide is, whether 
this infant, on whose behalf a decree was taken 
by consent in 1867, is to suffer by any negligence 
or want of knowledge onthe part of her then next 
friend. Iem clearly of opinion she cannot be 
called upon to endure that inconvenience 
The proposition that an infant of, tender years 
may baye her whole fortune wrecked by the neg- 
lect of her next friend isso monstrous that I can- 
not pay attention to it. She is entitled to have 


a next friend who is diligent and will protect her 
* interests," 


Judged in thelight of these principles, 
can the compromise in this case stand ? 
On the facts I have already indicated, there 
can be no question that Lingaraju and 
his brothers became divided in or about 
1890, and fora period of 30 years to the 
date of Lingaraju’s death, they have beén 
in separate enjoyment and possession 
of the properties. So far as Somanath is 
concerned, he was fully aware of the fact 

‘that he was a member of a divided family 
and this is strongly evidenced by his own 
conduct in executing Ex. E. This fact and 
this document were entirely within his 

` knowledge and control and it was not 
made available to the Court or to the 
legal advisers on behalf of the plaintiffs. 

He chose toassert a claim which to his 
(8) 450 17; 42 Ind. Cas, 849; AI R1917 P O 146; 

44 I A 229; 22 ML T 403: 22 O WN 74 20LJd 


557; 16 a LJ 1; 34M LJ1;20 Bom. LR 38; (1918) M 
WN 16;7LW 91;4PLW1(P 0). 

(9) 47 M 18; 79 Ind. Oas. 961; AIR 1924 P O 56; 51 
IA 145; 22A L316; 19 L W 107; (1924) M W N 86: 
46M L J 172; 26 Bom. LR 198; 100 & A LR176; 
39 OL J 194; 280 W N 1000; LR5A (P0)19; 1 
O W N1(P O). 
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knowledge is false and the compromises 
was arrived at on the footing that they 
were members of an undivided family 
whereas in fact it was not so. If the 
guardian ad litem had taken a little 
more care, as was expected of her, she 
could have got possession of Exs. H and 
K and the documents which were executed 
by Panchakshari, namely [xs.D-land O, 
which place beyond doubt, all the facts of 
partition and support Ex. J. If these 
documents had been placed before the 
Oourt, it cannot be said that the Court 
could bave sanctioned the compromise 
because, even apart from these documents, 
the state of facts was that the parties were 
admittedly in separate enjoyment and 
possession of the properties for a consider- 
ably long time which might: have sup: 
ported an inference of division. The 
learned Subordinate Judge observes : 

“The partition alleged was not svidenced by a 
partition deed which was inthe possession of the 
party against whom the compromise is now sought 
to be vacated on the ground of its wilful 
suppression by him. The partition is inferred from 
certain transactions and conduct of the parties 


“which was within the knowledge of both parties, 


and in fact the plaintiff's next friend's case 
itself was that. Under such circumstances Soma- 
nath was not under any obligation to prove the 
opposite of his contention.” : h : | 

The learned Judge's view is entirely 
wrong. The document Exs. fi. K, D-1 
and O would have removed any doubt that 
might have remained atthe date of the 
compromise in regard tothe inference of 
division to be drawn. There is thus in 
this case both a withholding of real facts 
by the father of the defendant and a 
neglect of duty on the part of the guardian. 
Neither Kumaraswami Sastri, J. nor Reilly, 
J. in Ramaswamy Mudaliar v. Alagathai 
Anni (6) lays down that under such 
circumstances the compromise can be up- 
held. Referring to Gungeshwar Kunwar v. 
Durga Prasad Singh (8) Kumaraswami 
Bastri, J. observed thus : 

“It washeld that onthe facts disclosed in that 
case there could be no question of a bona fide 
compromise where a person knowingly raises a 
dispute by setting up a false claim which he 
knows to have no foundation and in fact induces 
the other party to settle the claim.” ‘ 

Referring to Kondama Naicker v. 
Kandasami Goundar (9) Reilly; J. observed 
thus : 

“It is clear that in both cases the Court which 
sanctioned the compromise was deceivedund fraud 
was practised upon it. Each of those compromiscs 
must have come before the Court conce:nedae a 
compromise reached by free consent by parties 
negotiating at arm's length with full knowledge 
of the facts. But in each case it was found that 
the compromise was procured bythe party who 
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knowingly put forward a false plea and procured 
by taking advantage of :the helplessness of the 
minor's guardian. In each of those cases there. was 
plain fraud on the Court, which was deceived into 
believing that there was a compromise by free 
consent when there was nosuch consent.” 


In this case it will be seen that the 
plaintifis represented by their grandmother 
had no independent male advice and she 
was on the date of the compromise in dis- 
tressed circumstances. She lost both her 
daughter and son-in-law. It appears from 
the evidence that one Sanyasi, P, W. No. 5, 
was present at the compromise but he 
doesnot appear to have taken any part 
therein. Whatever it is, it has not been 
shown that the documents referred to by 
me and the materials which they disclose 
were available to the plaintiffs’ grand- 
mother, whereas they were certainly 
available to Somanath. The decision of 
the Privy Councilin Gungeshwar Kunwar 
v. Durga Prasad Singh (8) is very 
instructive. In that case a decree for 
partition passed with the sanction of 
Cotrt was set aside. There were two 
brothers Durga Prasad Singh and Bisham- 
bar Prasad Singh. Bishambar Prasad 
Singh died on August 2, 1902, leaving his 
only child the plaintiff and his widow 
Musammat Durga Prasad filed a suit on 
May 7, 1904, against Musammatand her 
daughter the plaintiff who was a minor 
then and also at the time of the Privy 
Council decision. In that suit Durga Pra- 
sad stated that his brother Bishambar 
Prasad had been born blind and, therefore, 
excluded from inheritance to his father’s 
estate In that suit there was a compromise 
by which Durga Prasad gave to Musdmmat 
81x villages. A suit was filed to set aside 
that compromise on the ground that it was 
to the detriment. of the minor plaintiff. 
The Subordinate Judge in that case set 
aside that compromise but the High Court 
reversed it. Their Lordships of the Judi- 
cia] Committee found that on the evidence 
it was fairly clear that Bishambar Prasad 
was not born blind and was entitled to a 
half share in the property. They further 
found that the fact of cogenital blindness 
should have been known to every member 
of the family if it was a fact. Their 
Lordships also noticed that Musammat, the 
mother of Durga Prasad, did raise an 
objection in certain succession proceedings 
on behalf of Durga Prasad that Bishambar 
Prasad was born blind. The parties appa- 
rently in view of thiscontention had the 
matter compromised by the sanction of the 
Court. But their Lordships nevertheless 
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observed that Bishambar Prasad was ad 


- mittedly not born blind on the evidence 


and that Durga Prasad could not possibly 
have been in doubt as to that fact, and 
had, when Le induced Musammat to enter 
into the ccmpromise, no honest and bona 
fide belief in the claim which he was 
making and, therefore, the compromise 
which was made in pursuance of it, could 
not be allowed to affect in any-way the 
right of the minor. Similarly, a partition 
decree was set aside,in Kondama Naicker 
v. Kandasami Goundar (9) on the ground 
that the compromise decree proceeded on 
the footing that there was no divisionin 
status in the family, whereas in fact there 
was a knowledge of division in the per- 
son who set up that there was no division. 

In the view 1 have taken on the facts 
there is nothing in Dhairyasingh v. Kissan- 
das (5) waich would help Mr. Lakehmanna. 
In that case the actual question that arose 
for decision was how far the learned 
Judge who granted the sanction can be 
guided by the 1epresentations made by the 
Counsel before him and how far he should 
call iuriher information, In that case 
Madgavkar; J., after pointing out that the 
considerations in deciding the question of 
sanction are entirely different from the con- 
siderations in deciding the issues. and 
a reliefs in a contested suit, observed 
thus; 

“If amongthe materials in para, 62 of the plaint 
there had been one or two documents or facts, so 
decisive in favour of the present ancestral charac- 
ter of the Girgaum property, and Gordhandas had 
deliberately omitted or even perhaps failed to 
bring them to the notice of the Oourt, when 
it considered the question of sanction, then 
possibly ıt might have been a plausible contention 
for the appellante that Gordhandas's action fell 
within the rule of culpable or wilful negligence 
tantamount to fraud or misrepresentation on 
material facts, which alone in law would enable 
the minors to avoidthe cvumpromise sanctioned.” 

In that case the father in entering into 
the compromise was acting as guardian 
on behalf of his minor sons. In regard to 
the conduct of the father, Madgavkar, J., 
observed thus: 

“In my opinion no negligence—much less gross 
negligence—least’ of allmisrepresentation or fraud, 
on the part of Gordhandas, is proved in the mate- 
rial or the sanction obtained.” i 

Ihave already shown in this case that 
Somanath withheld all the available material 
in his possession, I have also pointed 
out that evenif Somanath was not guilty 
of any fraud, the grandmother, by neg- 
lecting to get allthe material which was 
available and place it before the Court, was 
guilty of gross negligence. This would 
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entitle the Court to say that all the material 
which ought to have been placed before 
the Court was not placedin considering 
the question of sanction and set aside 
the decree. As there is thus boih fraud 
on the part of Somanath and neglect on 
the part of the guardian, I am of the 
opinion that the compromise decree in this 
case should be setaside. In the result, 
I reverse the decision of the learned 
Subordinate Judge and restore that of the 
learned District Munsif. But I direct each 
party to bear his own costs throughout. 
Leave to appeal refused. 


N.B. Appeal allowed. 


cce 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 454 of 1935 
March 2, 1938 
BENNET AND VERMA, JJ. 

Haji MUHAMMAD SALEH KHAN— 
DarenDaNt-—-APPELLANT 
versus 


Bibi NUR FATMA BEGAM 
AND ANOTHER—LLAINTIFFS AND OTHERS— 
DEFEN DANT3— RESPONDENTS 

Jurisdiction — Civil or Revenue — Forum to be 
determined. by dominant characteristic of property in 
question—Civil Procedure Code (Act V of 1908), s. 66 
—Real purchaser allowed to remain in adverse 
possession for more than 12 years, if entitled to sue 
for possession on title so acquired —W hether it is 
necessary for them toaver or provethat auction pur- 
chase was made on their behalf. 

The question of forum should be determined by 
the dominant characteristic of the property in ques- 
tion. 

Property sought to be partitioned consisted of a 
kothi and a small portion of land 4 bighas 19 biswas 
cultivated, attached to such kothi. It was situated in 
a part of the city and the kothi also had 37 shops 
connected with it. The value of the house property 
waa considerably greater than that of the land attach- 
ed to ib; ` 

Held, that the application, of s. 233 (X), U. P. Land 
Revenue Act to determine the forum in the Revenue 
Qourt for the agricultural portion would be a mere 
technical quibble and that as the dominant charac- 
teristic of the property was not agricultural property 
but house property with land attached to the house, 
the Civil Court was the proper forum. |p. 483, col. 2.] 

Where the certified purchaser ie, a plaintiff, the 
real owner, if in possession, and if that possession has 
been honestly obtained, is not precluded bys 66, 
Oivil Procedure Oode, from showing the real nature 
ofthe transaction. While s. 86, Civil Procedure 
Code, protects the certified purchaser, so long as he 
retains the possession given him by the Court, from 
a suit by the true owner, if he allows the real pur- 
chaser ‘being the true owner’ to get possession, the 
section does not enable,him to sue for possession, 
because possession has come into the hands of the 
true owner, who is entitled to it. Where, however, 
the real purchasers have been allowed to remain in 
adverse possession for more than 12 years before dis- 
possession, they areentitled to sue for possession on 
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the title so acquired under the Limitation Act, and 
it is unnecessary for them to aver or prove that the 
auetion purchases were made on their behalf. 
Lokhee Narain Roy Chowdhury v. Kallypudoo 
Bandopadaya (4), relied on. |p. 485, cols. 1 & 2.] 

Mr. A. M. Khwaja, for the Appellant. 
_ Mr. M. A. Aziz, for the Respondents. 

Bennet, J.—This is a first appeal by 
Muhammad Saleh Khan, defendant No.1, 
against a decree of the learned Civil Judge 
of Aligarh for partition of a building 
known as the Pili Kothi and a small 
portion of land, 4 bighas 19 biswas cultivat- 
ed, attached to this Pili Kothi, The Kothi 
and land are situated in what is called 
the city of Koel which is really a part of 
Aligarh Uity situated in the centre of the 
city. Oneof the questions argued on 
behalf of the appellant was that the 
Oivil Court had no jurisdiction to partition 
the agricultural land and that a suit should 
also be brought in the Revenue Oourt for 
Partition of the 4 bighas 19 biswas in 
addition tothe present suit inthe Civil 
Court for partition ofthe 4 bighas 8 biswas 
occupied by the Pili Kothi. The argument 
was based on a cross-examination of 
P. W. Jalaluddin on p. 9and he admitted 
that the Pili Kothi was entered in a 
khewat. Allcver the province, it is com- 
mon tofind that khewats exist for areas 
which were formerly agricultural but which 
in some cases are now occupied by houses 
in towns and cities, We are of opinion 
that tbe question of forum should be 
determined by the dominant characteristic 
ofthe property in question. In the present 
case the Pili Kothi is a property of very 
considerable value, the valuation of the 
plaint being Rs. 6,000. The Kothi also 
has37 shops connected with it. The area 
of land let for cultivation of atenant called 
Chandu is only 4bighas 19 biswas, and even 
if we applied the high valuation of Rs, 
100 per bigha, the valuation would only 
be Rs. 500. Itis clear, therefore, that the 
Kothi is the dominant item in this property 
and that the agricultural land is merely 
attached tothe Kothi. Tne map shows 
that itis in the nature of land appur.enant 
to the Kothi. The woole property is situat- 
ed inthe heart of the city of Aligarh. 
We consider that the application of s. 233 
(k), Land Revenue Act, to determine the 
forum in the Revenue Court for the 
agricultural portion would be a meie 
technical quibble and that as the dominant 
characteristic of the property is not 
agricultural property but house property 
with land attached tothe house, the Civil 
Court is the proper forum. 
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The next ground which was argued was 
that it was proved from the evidence on 


the record tbat Musammat Haji Begam 
wasthe owner ofthe property in dispute 
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and the finding of the Court below was 
incorrect. The pedigree ofthe family is 
as follows : 


HAJI MOHAMMAD FAIZ AHMAD KHAN 





From his first wife 





| 
Mohammad Yakub (died 1918, : 
wife Haji Begam 





From his second wife Mariam Begam 


| 
Umtul Qayum daughter, 
(dead). 


| 
Asghar Begam (dead)(m. to D. 1, 


Yaha Khan 
(dead) Mohammad oe Khan) 
Hamida Khatun (dead). 
| | | 
| | ` | 
Yusuf Khan Mawab Mohamad YunisKhan Isa Khan Musa Khan Nur Fatima Rabia 
(dead). Ismail Khan. tastêndang endag (defendant (plaintiff) Begam. 
- 0. 2.) ` No. 4.) 


In the plaint itis set out that .the Pili 
Kothi in suit was the property of Yakub 
Khan and was divided into 78 sihams 
of which one-third went by a will to 
Hamida Khatun, the grand-daughter of 
Yakub, and 13 sthams wentto the widow 
leaving a balancecf 39 sihams which were 
divided into 13 shares, five brothers 
taking adouble share and three. sisters 
taking one share, so that each brother 
had 6 sihams and each sister 3 sihams. 
The plaintiffs ccnsist of one sister Nur 
Fatima, -and plaintiff No. 2 Muhammad 
Ali Khan, who claims as having received 
the share of two sisters by gifts. The 
plaint sets out that the zamindari 
in villages had been . partitioned and the 
Pili Kothi alone remains joint and should 
not be partitioned among the heirs of 
Yakub Khan. 

The appellant Muhammad Saleh Khan 
claimed in his written statement that the 
Pili Kothi had been sold by auction in 
execution of a decree against Yakub Khan 
and at the auction sale it was purchased 
by his wife Haji Begam in 1887 and 
ehe became the owner in possession and 
that the contesting defendant-appellant 
and Haji Begam had been in proprietary 
Possession denying therights of others. 
It is remarkable that the written statement 
doces nct mention how the appellant came 
-to be in possession but he has produced 
a deed of gift by Haji Begam in his favour 
printed on pp. 59, etc., dated August 24, 
1921, in which she set out that she had 
property from her husband by right of 
inheritance and also by means of purchase 


o. 3.) | 
Mahmud Ali Khan (plaintiff No. 2). 


ata public auction, and on p. 6Ushe set 
out the Pili Kothi as her property. She does 
not state in the deed how she obtained the 
Pili Kothi but the learned Counsel suggests 
that she obtained it by the auction sale. 
To support this allegation learned Counsel 
alluded to two documents printed on pp. 17 
and 1s. Onp. i8is the sale certificate 
to Musammat Haji Begam of one Kothi 
Neel, that is an indigo factory. The 
other document isa robkar of January 4, 
1887, confirming the sale which also refers 
tothe Kothi Neel. Learned Counsel for 
appellant contended that the name Pili 
Kothi. was intended but the actual words 
are Kothi. Neel and there is no doubt 
that Pili Kothi was not written in these 
two documents. It is, of course, possible that 
originally the name -of Kothi Neel was 
used andin the course of time when the 
origin of the name was forgotten, it may 
have been changed round into Pili 
Kothi. The document refer to this Kothi 
with a number of pucca shops and the 
boundaries to some extent do tally with 
the boundaries in the deed of gift and 
plaint but there is some variation. How- 
ever, we hold that the property in question 
isthe same property which was sold by 
auction in 1886 to Haji Begam. The argu- 
ment for appellant is that the provisions 
of s. 66, Civil Procedure Code, apply as the 
suit is brought when Act V of 1908 the 
present Civil Procedure Code, is in force. 
Sub 8. (1) of s. 66 provides: A 

“Nosuib shall be maintained against any person 


claiming title under a purchase certified to the 
Court in such manner as may be prescribed on the 
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ground thatthe purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the 
plaintiff claim.” 

Learned Counsel argued, therefore, that 
the Court below was incorrect in holding 
that the property belonged to Yakub Khan 
because the plaintiffs are, according to 
Counsel, barred by this sectionfrom elaim- 
ing the property from Yakub Khan when 
there isa sale certificate of 1886 in existence 
in the name of his wife. For his proposition 
he referred to Bishen Dayal v. Ghazi-ud-Din 
(1). In that case the plaintiff alleged that 
property of his was put up for sale in 
execution ofa decree against him and 
the two defendants at his request purchased 
the property in their own name and 
obtained asale certificate, It was held 

“that the suit could not be exempted from 
the prohibition contained in s. 317, Civil 
Procedure. Ozde. S. 317 was somewhat 
narrower than s. 66 and provided that 
“no suit shall be maintained against 
a certified purchaser," whereas the present 
8. 66 states: “No suit shall be maintained 
against any person Claiming title under 
a purchase certified by the Court.” The 
question of whether a suit brought 
during the currency of the Civil Procedure 
Oode in regard to an auction sale which 
took place before that Code was consider- 
ed by a ruling of a Bench of this Court 
in Abdul Jalil Khan v. Obaidullah Khan 
(2) and the Bench held that the present 
Code would apply. That case went to the 
Privy Council and in Muhammad Abdul 
Jalil Khan v. Obaidullah Khan (3) 
their Lordships held that it was not 
necessary to give a decision on this point. 
Their Lordships alluded on p, 684 toa pre- 
vious decision in Lokhee Narain Roy 
Chowdhury v. Kallypudoo Bandopadhya 
(4) in which it had been held that where 
the certified purchaser is a Plaintiff, the 
Teal owner, if in possession, and if that 
possession has been honestly obtained, 
isnot precluded by the corresponding 
pce at the Ocde of Aya from showing 

6 real nature of the transaction, T 
further held : nee 

“Now, it is clear under these rulings that, while 
the section protects the certified purchaser, so long 
as he retains the possession given him by the Court, 

QR AMA RNID 4 
wé L291, Ind. Oas. 725; AIR 1921 All. 165; 

) 75; 120 Ind. Oas. ; : 

56 I A 330;57ML J 177; 36 wh 108L60W A 

Hae (1929; A L J 930; 30 L W 395; 50 Ò LJ 357; 

5 diro 1393; (1929) MW N 734; Ind. Rul. (1980) 
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from a suit by the true owner, if he allows the real 
purchaser ‘being the true owner’ to get possession, 
the section does not enable him to sue for posses- 
sion, because possession has come into the hands of 
the true owner, who is entitled to it. If then the 
true owner is subsequently dispossessed by the cer- 
tified purchaser,is he precluded by the section from 
suing for recovery of possession ? 


Where, however as in the present case, the real 
purchasers have been allowed to remain in adverse 
possession for more than 12 years before dispossession, 
they are entitled to sue for possession on the title so 
acquired under the Limitation Act, and it is unneces- 
sary forthem to aver or prove that the auction pur- 
chases were made on their behalf," 

We now oroceed to apply this dictum 
to the present case. The Pili Kothi -was 
inhabited by Yakub Khan and his wife 
Haji Begam, When the auction purchase 
of 1886 took place, these two persons 
continued tolivein this house and Yakub 
Khan died thereon June 2, 1918, and 
Haji Begam is still living in the house. 
In the year 1897 it is admitted and 
proved that Yakub Kban’s property was 
put under the charge of the Oourt of 
Wards and this Pili Kothi was includ- 
ed in that property. No protest was 
made by Haji Begam at that period 
that Pili Kothi belonged to her and not to 
her husband. On June 1, 1917, although 
the property was still under the Court of 
Wards, Yakub Khan made a will of one- 
third of his property in favour of Hamida 
Khatun, the daughter of the appellant Saleh 
Khan, and he gave her the whole of the 
Pili Kothi which he considered as his pro- 
perty and equivalent to one-third of the 
residential property. That will was the 
subject of litigation Suit No. 264 of 1918, 
brought by Hamida Khatun, minor daugh- 
ter of the appellant under the appellant as 
her certified guardian, as is shown by the 
decree on p. 39. In that case on behalf 
of hiss daughter the appellant advanced 
her claim under the will of Yakub Khan 
thereby basing his claim on the ground 
that Pili Kothi in 1917 belonged solely to 
Yakub Khan, The case was decreed in 
favour of the will by the Court below and 
by the High Court in appeal except that 
the share of Pili Kothi awarded was one 
third. This decree has been taken into 
account in the present plaint. Now on 
p- 58 there is an agreement dated May 25, 
1921, signed by the appellant Saleh Khan 
and Yusuf Khan, another heir of Yakub 
Khan, by which the Court of Wards released 
the property of Yakub Khan in favour of the 
legal heirs of Yakub Khan and these two 
persons took possession of different parts 
of the property, the appellant taking pos- 
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Session of the Pili Kothi with shops and 
agricultural land. The agreement was that 
these two persons were to hold possession 
and manage the property on behalf of the 
ten heirs of Yakub Khan set out on p. 53. 
This document was followed in the same 
year on August 24, 1921, by the deed of gift 
by Haji Begam in favour of the appellant 
Saleh Khan of the Pili Kothi. 

In Suit No. 273 of 1932 a claim for share 
of profits was brought by Isa Khan, one of 
the heirs, against Saleh Khan, appellant, and 
on June 17,1632, the appellant filed a 
written statement on pp. 66 to 68. This 
document sets out in para. 9 that Pili 
Kothi was the residential property of the 
deceased Yakub Khan and that it was 
being held by the appellant under the 
agreement for the heirs of Yakub Khan as 
set out in para. 10, in para. 1] it was 
stated that the Kothi has not yet been 
formerly partitioned. Now even in 1932 
the attitude was taken up by the appellant 
that his possession was on behalf of the 
heirs of Yakub Khan. Throughout that suit 
for profits he never suggested that he was 
holding on behalf of himself as the donee 
of Musammat Haji Begam, Itis not until 
the written statement was filed by tke appel- 
lant in the present, case on Mareh 4, 1935 
that we have for the first time any claim 
that the possession of the appellant was on 
behalf of himself and not on behalf of the 
heirs of Yakub Khan. 

Evidence as regards possession is given 
by come of the witnesses fcr the plaintiff. 
Mujibur Rahman on p, 8 states that he is a 
karinda cf Rabia Begam who has the Pili 
Kothi and made a gift of her share to the 
plaintiff Mahmud Ali Khan in 1929, Jalal- 
uddin on p. 9 given evidence about the suit 
for prcfiis brought by Isa Khan against 
the appellant and proves the written state- 
ment filed by the appellant in that suit. 
Evidence was given by Nageshwar Prasad, 
head clerk of the Court of Wards, in regard 
to tke Pili Kothi having been held by tke 
Court of Wards for the period 1897 to 
1921, 24 years. The appeilant did not enter 
the wiiness-box to give evidence that Le 
had ever beenin pecessicn of ihe property 
on bis own behalf or that his alleged pre- 
decessor Haji Begam had been in posses 
sion ou her own behalf. We consider that 
the evidence is overwhelming that Heji 
Begam was never in possession of the pro- 
perty and that fcr the period of 24 years 
the prcperty was in pcssession cf the Court 
of Wardsecn behalf of Yakub Khan alcne 
and after his death on the release of the 
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property from the Court of Wards it has 
been ia possession of the appellant on 
behalf of all the heirs of Yakub Khan. 
Clearly, therefore, the possession of the pro- 
perty at present is that of the heirs and 
the plaintiffs are entitled to bring the pre- 
sent suit. The case is an even stronger one 
as regards possession than that before their 
Lordships of the Privy Council because in 
the present case the heirs are stillin pos- 
session whereas in the case before their 
Lordships the heirs had lost possession 
and the possession was with the represen- 
tatives of the nominal auction: purchaser. For 
these reasons we considerthat the decree of 
the Court below was correct and we dismiss 
his first appeal with costs. 


B. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 91-15 of 1937 
Mareh 7, 1938 
ALMOND, J. ©. AND Mir Anman, J. | 
AZIZUR RAHMAN Moulvi Hazrat Ji 
—PLAINTIFP—ÅPPALLANT 
VETSUS 
ABDUR RAHIM AND OTABRS— 
DEFENDANTS— RESPONDENTS 

Specific Relief Act (I of 1877), s. 42—Mortgage 
of occupancy rights—Redemption mutation attested 
—Declaratory suit by mortgagee that some portion 
of property, which was unredeemed wrongly entered 
—Allegation that his correction mutatton was Te- 
jected—Plaintiff in possession of property in dispute 
— Suit, held correctly framed—Cause of action held 
arose only on attestation of redemption mutation 
and, rejection of correction mutation gave no fresh 
cause of action. 

In suits for declaration of title to immovable 
property by persons in possession, the condition pre- 
cedent for giving afresh start is that there should 
be an attempt at ouster of the plaintiff by the op- 
posite party ; for instance where the opposite party 
applies for partition or brings an ejectment suit 
on the etrength of the wrong entry. i 

In the mutation it was shown that a certain 
mortgage of occupancy right had been redeemed. 
The mortgagee instituted a suit for a declaration 
that only certain khasras had been redeemed and 
the other was wrongly included in the mutation. 
He alleged that he had got a correction mutation en- 
tered but it was rejected. The mortgages was in 
possession of the property in suit : | h 

Held, that the proviso to s. 42, Specific Relief Act, 
was no bar, the plaintiff being in possession. The 
plaintiff was consequently well within his rights in 
bringing a suit for declaration ; 

Held, also that the cause of action arose when the 
redemption mutation was attested. The mere fact 
that the plaintiff himself tried to get the correction 
made but failed, gave him nofresh cause of action. 
Akbarullah v. Hassan Ali 1), relied on. | 

C. A. from the order of the District Judge, 


. 
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Peshawar Division at Abbottabad, dated 
June 16,1937. i 

Mr. Diwan Chand, for the Appellant. 

Mr. Ghulam Rabani Khan, for Respon- 
dents Nos. 1 and 2, Respondent No. 3 in 
person. f 

„Mir Ahmad, J.— Abdul Majid mortgaged 
his occupancy rights in land to Hazrat Ji as 
follows : (1) By mutation No. 440, attested 
on September 25, 1919, Khasra No. 153 
measuring l kanal Il marlas was mortgag- 
ed for Rs. 60. (2) By mutàtion No, 441, 
attested on September 25, 1919, Khasra 
No. 183-3 measuring 3 kanals 4 marlas 
was mortgaged for Rs. 140. (3) By mutation 
No. 454, attested on October 5, 1920, Khasra 
No. 331 measuring 27 kanals 15 marlas was 
mortgaged for Rs. 600. (4) By mutation 
No. 475, attested on October 31, 1921, 
Khasra No. 157-2 measuring 16 kanals 


17 marlas was mortgaged for Rs. 600. 
Hazrat Ji died leaving three sons Azizur 
Rahman, Khalil-ur-Rahman and Ziaur 
Rahman. 


_ On February 16, 1929, an entry was made 
in the, roznamcha wagiati of the patwari in 
which it was alleged by Abdul Majid that 
Rs. 200 had been paid by him to Azizur 
Rahman, etc., for which a receipt dated 
November 20, 1928, had been obtained by 
him, and that the mortgage of the oc- 
cupancy rights in 49 kanals7 marlas had 
been redeemed by him. He also stated 
therein that he had taken possession. On 
May 2,1929, the Revenue Officer entered 
mutation No. 693 on the strength of the 
entry in ‘the roznamcha wagiati dated 
February 16, 1929. By virtue of this muta- 
tion al] the land mortgaged was shown to be 
redeemed. Khalil-ur-Rahman appeared 
before the attesting officer and admitted the 
Correctness of the entry. He held himself 
responsible for his brothers. The attesting 
officer, therefore, sanctioned the mutation on 
June 15, 1929, . 

Aziz-ur Rahman, plaintiff, has filed this 
suit for a declaration to the effect that only 
Khasra Nos. 153 and 1433 had been re- 
deemed on payment of Rs. 200, and that 
Khasra Nos. 331 and 157-2 were wrongly 
included In mutation No. 693. He alleged 
in the plaint that he had got a correction 
mutation (No. 899) entered but it was 
rejected and hence he had to bring a suit. 
Abdul Majid had died and the suit was 
brought against his sons Abdur Rahim 
major and Ghulam Akbar minor. Khalil- 
ur Rahman and Ziaur Rahman were also 
made defendants in the case. The first two 
defendants took two preliminury objections, 
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firstly that the suit was time-barred, and 
secondly, that it was not properly framed. 
The original Judge framed the following 
issues: (1) Is the suit within time? (2) Is 
the plaintiff in possession of the land and 
can the suit, therefore, lie in its present 
form. < 

Evidence was adduced by both sides. 
The plaintiff tried to produce correction 
mutation No. 899 to which he had referred 
in his plaint but the trial Judge returned it 
on the ground that it was not mentioned in 
the list of documents. Unfortunately, there- 
fore, owing to the extreme technical view 
taken by the trial Judge we have not got 
the original correction mutation which 
was according to the patwari entered on 
January 2, 1934, and dismissed on Septem- 
ber 6, 1936. It was an important document 


: because it is the case for the plaintiff that 


he had a fresh start for limitation from the 
date on which it was rejected. The trial 
Judge held that the cause of action for 
filing the suit had arisen on June 15, 1929, 
when the redemption mutation was attested 
and that the suit having been filed on Decem- 
ber 21, 1936, was time barred. As regards 
the second issue he was of the view that 
the plaintiff could not sue for a mere 
declaration. He admitted that the plaint- 
iff was in possession but he observed 
that his possession was that of a tenant 
under the sonsof Abdul Majid and argued 
that he should have consequently brought 
a sujt for possession and not for a mere 
declaration. On these findings the suit was 
dismissed. 

An appeal was preferred by the plaintiff 
to the District Court at Peshawar. The 
District Judge agreed with the trial Court on 
the question of limitation. It was argued on 
appeal that the rejection of the correction 
mutation on September 6, 1936, gave a fresh 
cause of action to the plaintiff to file the suit. 
But this allegation did not find favour with 
the Appellate Judge. As to Issue No. 2 tke 
Appellate Judge remarked that the finding 
of the lower Court on it was not questioned 
before bim. The appeal was consequently 
dismissed. The plaintiff has come up on 
further appeal to this Oourt. We agree 
with the learned Oounsel for the appellant 
that the finding of the trial Judge as to the 
frame of the suitis incorrect. The plaintiff 


` is admittedly in possession and the Proviso 


tos. 42, Specific Relief Act was, therefore, 
no bar to the suit. He was consequently 
well within his rights in bringing a suit for 
declaration. We, however, think that the 
decision on the point of limitation is correc 
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It isnot denied that the original cause of 
action accrued on June 15,1929, when the 
redemption mutation was attested. It is 
urged that the date on which correction 
mutaticn No. 899 was rejected (that is to say 
September 6, 1936) should be taken as the 
terminus a quo in computing limitation 


because the fact that the attempt to makethe ~ 


correcticn failed gave a fresh cause of action 
to the plaintiff. 

_ The point is covered by authority. In the 
judgment reported in Chimnai v. Adal Shah, 
J R 64, the Judicial Commissioner has laid 
down as follows: 

“A suit for a declaration of title to immovable 
property by persons in possession as proprietors is 
not barred, if brought within six years from the time 
when the defendant last attempts to oust them from 
the land, although a right to sue the defendant who 
had been recorded as sole owner of the property in 
the ae papers, had already accrued and become 

arred.” 


A similar view has been taken by other 
High Courts in India. It will be observed 
that in a)l these cases the condition prece- 
cent for giving a fresh start is tbat there 
should be an attempt at orster of the 
plaintiff by the opposite party; for instance, 
where the opposite party applies for partition 
or brings an ejectment suit on the strength 
of the wrong entry. It has been held that 
in such cases the party in possession may 
file a declaratory suit within six years from 
that date asking that the revenue entries be 
declared to be wrong. 


There is, however, no justilication for the 
view that the mere fact that the plaintiff 
himself iried to get correction made and 
failed afforded him a fresh cause of action. 
This question came up before Almond, J. ©. 
in Chambers in the case reported in 
Akbarullah v. Hasan Ali (1). He held 
that: 

“If a defendant by several acts attempts to oust 
the plaintiff from his property, then every euch 
act gives the plaintif a fresh cause of action, 
but where the plaintiff himself has done some 
act which has merely been resisted by the de- 
fendant, he has no further cause of action. IE it 
were s0, the plaintiff would be able by his own 
act to create a fresh cause of action any time he 
wished,” 

The Allahabad and Lahore High Courts 
have also expressed the same opinion in 
Akbar Khan v. Turban (2;, Ghulam Hussain 
v. Saifullah Khan, 42 Ind. Cas. 346 (3) and 
Jaimal Singh v. Chand Singh, 91 Ind. Oas. 


(1) AI R 1937 Pesh. 94; 171 Ind. Oas, 267;10 R 
Pesh 28 (2). ` 
9; 1 Ind. Cas. 557; 5A L J 637; AW N 


(2) 31 A 
1508, 252. 

(3) A IR 1917 Lah. 293; 42 Ind. Cas, 346; 79 P R 
1917, 
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605 (4). We hold, therefore, that the suit is _ 
time-barred and dismiss the appeal with 
costs. 
D. Appeal dismissed. 
(4) 91 Ind. Cas. 605. 


pa 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 99 of 1935 
March 31, 1938 
Taom, Q. J. AND Ganga Nata, J. 
ANGAD AND cTargs—OssECToRS— 
AppELLaNTS 
VETSUS 
MADHO RAM AND OTHERS— 
Dgorge-Hotprrs—ReEsponDEnts 

Civil Procedure Code (Act V of 1908), O, XXI, 
r. 32 (5)—Cl. (5), if applies to prohibitory injunc- 
tions, 

Clause (5) of O XXI, r. 32, Civil Procedure Code, 
does not provide for the enforcement of the decree 
or the injunction. On the other hand, it provides 
for the doing of the act required to be done under 
the injunction, which clearly means an act required 
to bedone under a mandatory ‘njanction. Olause (5), 
r. 82 of O. XXI, does not, therefore, apply to prohi- 
bitory injunctions. 

Therefore, the remedy of the decree-holder where 
the judgment-debtor disobeys the prohibitory in- 
junction, is by way of a separate suit and not by 
an application in execution department. Hem- 
chandra Naskar v. Narendranath Basu (3), relied 
on. . 


L. P. A. against the decision of Mr. 
Justice Allsop, in 8. A. No. 816 of 1934, 
dated October 14, 1935. 

Mr. Baleshwart Prasad, for the Appel- 
lants. 

Mr. Ram Narain Verma, for the Res- 
pondents. 

Ganga Nath, J—This is a judgment- 
debtors appeal from a decision of a 
learned Single Judge of this Court in an 
execution case. The respondents-decree- 
kolders brought a suit for the removal 
of certain construction from a piece of 
land and also for the removal of a cer- 
tain drain opening on to this land. The 
decree which was ultimately passed by 
th’s Court did not allow the removal of 
two sheds on the land, but did allow an 
injunction against the defendants that 
they skould nct make any other use of 
the land beyond keeping those structures 
upon it and mcking use of a certain drain. 
According to the decree holders, the 
judgment-debtors put up a new structure, 
The decree-holders made an application in 
the execution department for the removal 
of this structure. The judgment-debtors 
contended that the decree-holders were not 
entitled to any relief in the execution de- 


H 
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partment. Their objection was dismissed. 
The order of the execution Court was 
affirmed by the lower Appellate Court 
and by the learned Single Judge of this 
Court. The objection taken by the judg- 
ment-debtors was that O. XXI,r. 32, cl (5) 
did not apply to prohibitory injunction 
_and consequently the remedy of the decree- 
holders was notin the execution departe 
ment, but was by a separate suit for 
the removal of the new construction. The 
question that arises, therefore, for considera” 
tion is whether O. XXI, r. 32, el. (5) 
applies to the present case. There are 
two kinds of injunctions, namely (1) 
mandatory, and (2) prohilitory. Under the 
mandatory injunction, certain acts are re- 
quired to be done, while under the prohibi- 
tory injunction acts are restrained from 
being dcne. The words used in cl. (5), 
r. 32 are: 

“The act required to be done may be done so far 
as practicable by the decree-holder or some other 
persons appointed by the Court.” 

The act required to be done, in our 
opinicn, refers toa positive act such as is 
required to be done under a mandatory 
injunction. The illustration given under 
the Rule is of a mandatory injunction 
under which a building was to be removed. 
The illustration says that the decree holder 
may apply to the Court to remove the 
building. This illustration clearly shows 

that the acts required to be done under 
cl. (5), refer to a mandatory injunction. 
“The act-required to be done” is not the 
same as “the act restrained from being 
done”. As soon as an act which is 
restrained from being done under a pro- 
hibitory injunction is done, it passes the 
stage of restraint or prevention, ‘The 
undoing of tLe act that has already been 
done is not the same thing as restraining 
the act from being done. [f cl. (5), r. 32, 
was made applicable to prohibitory in- 
junctions, the relief that a decree-holder 
ought to seek from the Court under it 
would be its assistance to provide mea- 
sures necessary for the prevention of 
doing of an act. Such a csse arose in 
Goswami Gordhan ` Lalji v. Goswami Mak- 
sudan Ballabh (1). There a decree was 
passed declaring the rights of certain 
parties to the suit to conduct certain reli- 
gious ceremonjes and enjoining on certain 
other parties to the suit to refrain from 
interfering with the celebration of the said 
ceremonies by the parties in whose favour 
the decree was passed. The decree-holder 


(I) 40 A 648; 48 Ind. Oas. 26; AT R 1918 All. 152; 
16 A L J700, 
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appliedto the Court for assistance from 
the Police to avoid interference on the part 
of the other party. The execution Court 
directed the Superintendent of Police to 
order the Sub-Inspector to have the Arti 
performed by the applicant in the temple 
without interference on the part of the 
other party. It was observed: 

“Tt is lastly urged that the Court below was 
wrong in ordering the Superintendent of Police 
of Muttra to see that the Arti was performed 
by Goswami Maksudan Ballabh and that thede- 
fendants offered no obstruction. So far as this 
part of the prayer in the application for execu- 
tion is concerned, we do not think that the Court 
below ought to have granted it. It hadno power 
under the Code of Oivil Procedure to order the 
Police to interfere in the matter. There being a 
decree for 8 perpetual injunction against the 
defendants or those whom they represent, it 
was the duty of the defendants to carry out the 
injunction, that is to say, to refrain from offer- 
ing any obstruction to the performance of the 
office which was decreed to the decree-holder, If 
they disobeyed the order of the Court, they were 
liable to the penalties mentioned in O. XXI, r.32 
of the Code, but the Court could not order the 
Police to see that the decree holders performed 
the duties of their office without interference on 
the part of the defendants.” 

It was further observed that cl. (5), 
r. 32, did not authorise the Court to make 
these orders and provided fora different 
state of things. Reliance is placed on 
behalf of the respondents on Sachi Prasad 
Mukerjee v. Amarnath Rai Chowdhuri (2). 
This case was not approved of in a subse- 
quent case Hemchandra Naskar v. Narend- 
ranath Basu (3). There it was observed: 

At the outset, I may observe that I am not 
inclined to agree in the view expressed by 
Richardson, J., (concurrence in which was withheld 
by Beacheroft, J.) in Schi Prasad Mukerjee v, 
Amarnath Rai Chowdhurt (2) that cl. 5 of O. XXI, 
r. 32, appliee to prohibitory as well as manda- 
tory injunctions. With all deference to the learned 
Judge, I am of opinion that notwithstanding that 
the word ‘injunction’ is used in cl. (5) witb- 
out any qualification or restriction, that clause 
cannot be read as embracing prohibitory injunc- 
tions. The clause as well as the illustration ap- 
pended to it make it, to my mind, perfectly clear 
that it is the acy required to be done by the 
mandatory injunction, that is, ‘the act required 
to be done’ within the meaning of the clause 
hives I am of opinion that while O. XXI, r. 32, 
cls. (1), (2) and (3) apply to both classes of 
injunctions and enable the decree-holder to put 
the judgment-debtor into civil prison and to attach 
the judgment-debtor’s property and, by these means 
el h al, (5) has 
no application to the case of a simple probibitory 
injunction.” 7 

It is significant that while the words 
used incls. (1)and (2) are “the decree 


(2) 46 O 103; 45 Ind. Cas. 864; A IR1919 Oal 
674; 27 OL J 506. 

(3) 61 U 148; 151 Ind. Oas. 723; A I R 1934 Oal. 402; 
38 Ó W N 101; 7 R U 165, 
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may be enforced,” the words used in cl. (5) 
are ‘‘the act required to be done may be 
done.” Olause (5) does not provide for the 
enforcement of the decree or the injunc- 
tion. On the other hand, it provides for 
the doing of the act required to be done 
under the injunction, which clearly means 
an act required to be done under a 
mandatory injunction. We are, therefore, 
of the opinion that cl. (5), r. 32 of O. XXI, 
does not apply to prohibitory injuactions. 
We allow the appeal and set aside the 
order of the learned Single Judge. Learn- 
ed Counsel for the respondents have prayed 
that the proceedings may be treated as 
proceedings in a suit under s. 47, cl. (2). 
As the remedy of the plaintiff for the re- 
moval of the construction in dispute is by 
way of asuit, we allow the prayer of the 
respondents decree holder to convert the 
proceedings into a suit. The learned 
Oounsel has dropped the alternative relief 
of arrest of the judgment-debtors. The 
only relief that he now seeks is for the 
removal of the construction made by the 
judgment-debtors in defiance of the pro- 
hibitory injunction. The learned Counsel 
will apply for the necessary amendment. 
The execution application as amended by 
the decree-holders shall be treated as a 


plaint on payment of the necessary 
court-fee. The parties will bear their own 
costs. 

S. Appeal allowed. 


pn 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous No. 265 of 1937 
i March 24, 1938 
Mesta, J. 
FAZAL ELLAHIE RAHMAT KHAN 
—RESPONDENT No. 1—PETITIONER 
versus 
NAZIR AHMAD GHULAMKADIR 
—Rexrsponrent No. 2—Opposite PARTY 
Arbitration— Award—Criminal complaint of mis- 
appropriation pending— Dispute referred to arbitra- 


- tion, main dispute being one concerning misappro- 


priation-~Criminal case not compounded— Award 
acquitting accused and holding that there was no 
criminal misappropriation—Award, validity. 

While a criminal case for criminal misappro- 
priation was pending, the parties submitted their 
dispute, the chief one being misappropriation, to 
arbitration. When the arbitration was going on, 
one of the parties moved the Criminal Court to have 
the case compounded. Thus one of the main dis- 
putes concerning the misappropriation was being 
agitated in Criminal Court, while the arbitrators 
were engaged in settling the disputes. The ap- 
plication for compounding the case was, however, 
rejected. In due course the award was delivered 
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and it held that no amount had been misappro- 
priated and acquitted the accused. The whole award 
mainly depended on the finding on the issue: 

Held, that under those circumstances, although the 
reference did not succeed in stifling the criminal 
prosecution, still the arbitrators did arrogate to 
themselves the powers of a Magisterial Court in 
order to decide whether the accused had or had 
not committed the offence of misappropriation. The 
award, therefore, was invalid : 

Held, also that if the arbitrators had acquitted 
the accused, of the charge pending against him by 
merely stating that fact, that would not have vitiat- 
ed the rest of the award. In this case, however, 
the arbitrators’ finding that there was no misappro- 
pristion amounted toa finding with regardto the 
alleged liability of the accused in respect of the 
amount alleged to have been misappropriated. The 
rest of the award, therefore, was also vitiated, 

Mr. J, B. Kadri, for the Petitioner. 

Mr. Murlidhar G. Mani, for the Opposite 
Party. 


Order.—These are objections to an award 
made outside the Court. The facts leading | 
up to the reference in the case are briefly 
as follows: Both the respondents are poul- 
terers, doing business in Karachi Camp. 
Respondent No. 2, Nazir Ahmad, secured 
a contract with the Mess of the First Batta- 
lion Royal West Kent Regiment, Karachi, 
in the beginning of November 1936, for the 
supply of poultry and eggs. He took res- 
pondent No. 1 Fazal Ellahie as a partner in 
that business. An agreement of part- 
nership was entered into dated November 
17, 1936, under which respondent No. 1 
Fazal Ellahie.was to finance the concern 
and also to supply the poultry and eggs as 
and when required, which respondent No. 2 
Nazir Ahmad was to deliver to the Mess 
and obtain payments from time to time. A 
quarrel arose in the first week of February 
1937, between the two partners as a result 
of which respondent No. 1 Fazal Ellahie filed 
a criminal complaint in the Court of the 
Additional Oity Magistrate, Karachi, 
against respondent No. 2 Nazir Ahmad for 
criminal misappropriation. While that eri- 
minal case was pending in the Court, the 
parties entered into a reference on August 
6, 1937, whereby allthe disputes pertaining 
to the partnership agreement and in res- 
pect of shop dealings were referred to the 
arbitration of Messrs. Hiranand Motiram and 
O. M. Shahani, Advocates, respectively, for 
the complainant Fazal Ellaniec and the accus- 
ed Nazir Abmad. From the proceedings of 
the arbitrators it appears that the first hear- 
ing was fixed to take place on August 1l, 
1937 ; but althcugh the parties attended, 
one of the arbitrators, Mr. Hiranand, was 
absent ; hence the hearing was postponed to 
August 16. On that date none of the par- 
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ties appeared, so the hearing was again 
postponed to August 23, on which day Fazal 
Ellahie was absent, and the hearing was 
again postponed to August 25, when in the 
absence of Fazal Ellahie ex parte proof was 
taken from Nazir Ahmad and the arbitra- 
tors then arrived at their award which is 
the subject-matter of the objections in this 
case. 

The objections have been filed by Fazal 
Ellahie, respondent No.1. The first ground 
on which the award is attacked by him is 
that the offence complained of was really 
one punishable under s. 406, Indian Penal 
Code, and as such not compoundable, and that 
consequently the reference to arbitration 
of a dispute of this nature was tantamount 
to the stifling of criminal prosecution. An- 
other objection is that although the arbi- 
trators who were Pleaders of the parties 
knew fully well that the Criminal Court had 
refused permission to compound the case 
they nevertheless in hot haste procseded 
with the matter of the arbitration and gave 
a one-sided award which amounts to mis- 
conduct. The third objection is to the effect 
that respondent No. 1 Fazal Ellahie had 
been made to sign the reference under a 
misrepresentation. The misrepresentation 
alleged is that the arbitrators had told 
Fazal Ellahie that they would see to it 
that he got the money which he alleged 
had been : misappropriated. The fourth 
objection is that although. one of the arbi- 
trators, Mr. Hiranand, was a Pleader of 
respondent No. 1, the complainant in the eri- 
minal case, and knew very well that evi- 
dence his client had to counter the allega- 
tions of the other side, did nevertheless 
proceed with the arbitration as if there was 
no evidence in support of the claim of 
respondent No. 1 and consequently the 
award is vitiated. 

The answer of respcndent No. 2, Nazir 
Ahmed, to the objections of respondent No. 1, 
Fazal Hilahie, is that there was no stifling 
ofa criminal prosecution because as a 
matter of fact the criminal case is still 
going on; and that as respondent No. 1 
deliberately absented himself from the 
arbitration proceedings he had to thank 
himself if the evidence was recorded ex 
parte and the award given thereon. The 
parties have not chosen to adduce any evi- 
dence before me. I have heard Mr. Kadri 
for respondent No. 1 and Mr. Murlidhar Mani 
for respondent No.2. Ithink that the award 
in this case cannot stand and it should not 
be filed and made a rule of the Court for 
the following reasons; In the first place, there 
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isno doubt that there wasa criminal case 
pending atthe time of the reference, and 
obvicusly the idea was that on the submis- 
sion of the parties to arbitration, the prose- 
cution should be withdrawn. The arbitra- 
tors, according to respondent No. l, ac- 
tually moved the Criminal Court to have the 
case compounded, but the Court rejected 
the application. It may be that this was 
because the complainant was not willing 
at that stage to withdraw his complaint. 
TLe fact, however, remains that whilst the 
arbitrators were engaged in settling the dis- 
putes between the parties, one of the main 
disputes, namely in respect of the alleged 
misappropriation of the amount of a cer- 
tain bill was being agitated in the Criminal 
Court. Under these circumstances, although 
the reference did not succeed ir stifling 
the criminal prosecution, still the arbitra: 
tors did arrogate to themselves the powers 
of a Magisterial Court in order to decide 
whether respondent No. 2 had or had not 
committed the offence of misappropriation. 
That the arbitrators did so is clear from 
the finding in the award which reads : “We 
find and hold that Nazir Ahmed has not 


misappropriated any moneys of Fazal 
Elahie.”' 
The learned Advocate for ‘respondent 


No.2 with his usual candour admits that 
the arbitrators exceeded their powers in 
recording such a finding : he, however, con- 
tends that it isa mere surplusage and can 
be got rid of easily sothat the rest of the 
award may stand without any legal objec- 
tion thereto. | have no doubt that if the 
arbitrators had acquitted the accused, res- 
pondent No. 2 of the charge pending 
against him by merely stating that fact, 
that would not have vitiated the rest of the 
award. In this case, however, the arbitra- 
tors’ finding that there was no misappropria- 
tion amounted toa finding with regard to 
the alleged liability of respondent No. 2 
to respondent No. lin respect of the bill 
amount alleged to have been misappro- 
priated. That being so, if the rest of the 
awardis upheld, it would be a great hard- 
ship on respondent No. 1. Whereas res- 
pondent No.1 would be made to pay under 
part 2 of the award, he could not possibly 
recover any money even if he succeeded in 
establishing that there was criminal mis- 
appropriation by respondent No. 2 of the 
amount of the bill recovered under the con- 
tract. The final result arrived at by the 
arbitrators depends mainly on the finding 
on the issue about misappropriation. What 
the amount of misappropriation could pos- 
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sibly be if the alleged misappropriation is 
proved, cannot be asceriained. Therefore, it 
is diffienlt to ascertain what amount should 
be deducted from the amount found due to 
respondent No. 2 on part 2 of the reference, 
viz, with regard to the shop dealings bet- 
ween the parties. Reluctant as [ am to inter- 
fere with the decision of a private tribunal 
of the choice of the parties, this is one of 
those cases in which I do not think that the 
arbitrators have acted properly. They have 
exceeded their authority in recording a sort 
of an acquittal of respondent No. 2 on the 
criminal charge; and conseqnently the 
award is not such as in fairness should be 
allowed toremain on the file. As [ under- 
stand that the criminal case is still going 
on, I refrain from making any further re- 
marks with regard to the evidence record- 
ed by the arbitrators and the circumstances 
in which the award was made. The result 
is that the Court willnot allow the award 
to be filed. 

Respondent No. 1 succeeds not because of 
any fraud on the part of respondent 
No. 2, but because of the wrongful arroga- 
tion of the magisterial powers by the 
arbitrators, and, therefore, I do not think 
that this is a case in which although res- 
pondent No. lis successful he should be 
given his costs from the other side. The 
order is that the award should not be filed 
- and the parties should bear their own 
costs. 


D. Award set aside. . 
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simple but in subsequent suit alleging it to be 
usufructuary—Opposite party pleading in previous 
suit that mortgage was usufructuary but in subsequ- 
ent ‘suit that it was stmple—Rule of estoppel, if 
applies—Contract Act (IX of 1872), s. 62— Section, 
if applies to cases of transfer of property. 

In a mortgage where there are certain provisions 
which indicate a usufructuary mortgage'and certain 
provisions which indicate a simple mortgage, but 
merely a covenant to pay without any hypotheca- 
tion, or provision that on failure to pay the mort- 
gaged property could be sold, there is no right of 
sale on the mere failure to pay the mortgage money. 
Kashi Ram v. Sardar Singh (4) and Krishna 
Bhaichan v. Hari Janardhan (8), approved, Nar- 
singh Partab Singh v. Mohamad Yakub Khan (5), 
explained, Ramayva v. Guruva (2) and Siva Kami 
Ammal v. Gopala Savundram Ayyan (3) and observa- 
tions of Banerji, J., in Jafar Husain v. Ranjit Singh 
(1), dissented from. [p. 495, col. 1.] 

Where a` mortgagor executes a new and sub- 
sequent mortgage-deed in consideration ofthe prin- 
cipal and interest due on an earlier mortgage, and 
the new and later mortgage-deed is found to be 
invalid through no fault of the mortgagee, the mort- 
gagee is entitled to sue on the earlier mortgage. 
Har Chandi Lal v. Sheoraj Singh (10), followed, 
Rajdhar v. Mohan (9), distinguished. 

Where a mortgage is a combination of a simple 
and a usufructuary mortgage and the mortgagee is 
deprived of a part of the mortgage security, by the 
mortgagor by his wrongful act and non-delivery of 
possession, 8 68 (o), Transfer of Property Act ap- 
plies ‘to a case and the mortgagee has a right to 
sue the mortgagor for the mortgage money. 
Such a suit will lie under s. 67 for sale of the 


mortgaged property. Narsingh-Partab Singh v. 
Mohamed Yakub Khan (5), relied on. 
Where in a previous suit one of the parties 


alleged that the mortgage was a simple one whereas 
in a subsequent suit it alleges that the same 
mortgage was a usufructuary mortgage and the 
opposite party on the other hand pleaded in the 
previous suit that the mortgage was a usufructuary 
one and in a subsequent suit that it thinks that it 
was asimple one, in such a case the parties cannot be 
tied down by any rule of estoppel and s. 115, Evi- 
dence Act, would not apply in precise terms. 

Quaere,—It is doubtful how far s. 62 of the 
Contract Act, will apply to cases of transfer of 
property. [p. 496, col. 1. 


S. 0. A. from the decision of the Sub- 
Judge, Cawnpore, dated September 7, 1934. - 
Mr. M. L. Chaturvedi, for the Appellant. 

Messrs. S. N. Sen, M. L. Agarwala, A. M. 
Gupta and S. Munir Ahmad, for the 
Respondents. 

Bennet, J.—This is a second sppeal by 
the plaintif whnse suit has been dismissed 
in the two lower Courts. The case has been 
referred toa Full Bench. The facts are 
that the plaintiff obtained a mortgage deed 
executed by one Bachnu on April 17, 
1323, which is printed on page 15 of the 
supplementary record. It is on this docu- 
ment that the plaintif brings his suit for 
sa'e and one of the points found against 
the plaintiff by the two lower Courts in 
that this document does not give the 
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plaintiff any right of sale of the property 
comprised in it. We may before consider- 
ing this document mention briefly the facts 
that have taken placein this case. This 
document was a mortgage, firstly of a house 
No. &0-ig in Quli Bazar in Cawnpore, of 
the whole house, and secondly of 6-36 
sthams of another house No. 55-69 {present 
No, 55-79 in Nayaganj. Now the mortgagor 
Bachnu did not really have this share in the 
second house but only had 336 sihams. 
This second house was owned by Musammat 
Idan to the extent of six sthams and she 
was the first wife of the mortgagor Bachnu 
and she made a gift to him of the six sihams 
but this gift was held invalid. Bachnu 
considered he was her sole heir but he was 
only the heir of half the property, that is, 
three sihams and the other half was inherit- 
ed by Husain Baksh. 

Another point which arose was that on 
December 9, 1924, the share of Bachnu in 
this house was put up to auction sale on a 
simple money decree against him and was 
purchased by defendant No. 5, Baikunth 
Narain, who sold it later to defendant No. 4, 
Muhammad Ali. Now Husain Baksh brought 
Suit No. 57 of 1931 against the heirs of 
Bachnu and it was held in that suit that 
Bachnu was only entitled to three sthams. 
The present plaintiff, Kanhaiya Prasad, was 
also a party to that suit. At the same period 
there was another Suit No. 916 of 1930 by 
defendant No. 4, Muhammad Ali, against 
the plaintiff and heirs of Bachnu in which 
it was held that Muhammad Ali was entitled 
to possession. In that suit the plaintiff had 
claimed that he (the plaintiff) was entitled 
to retain possession under his mortgage of 
April 17, 1923, as a usufructuary mort- 
gage. Muhammad Ali, on the other hand, 
contended that it was a simple mortgage. 
The Munsif in that suit held that it was a 
simple mortgage and that the plaintiff had 
no right to hold possession. Another com- 
plication arises from the fact that cn March 
29, 1927, on p. 5 of the supplementary 
record, there was another mortgage deed 
executed by Bachnu of the same property 
as in the earlier deed and he mortgaged 
now with possession by conditional sale 
and made the amount due under his former 
mortgage part of the consideration of the 
mortgage of 1927. It is contended by defence 
that this document terminated the validity 
of the mortgage deed in suit under the pro- 
visions of s. 62, Contract Act. The mort- 
gage deed of 1927 was followed by two 
documents executed on October 3, 1928, by 
the heirs of Bachnu. One of the three docu. 
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ments was a sale deed, on p. 13 of the sup- 
plementary record, setting out the former 
mortgage deeds and stating that the mort- 
gage money due under the deed of 1927 was 
the consideration for the sale deed of the 
share in house No. 55-69, On p. 9 there was 
a mortgage deed of the same date also for 
the consideration due under the mortgage of 
1927. . 

The first question now which I consider 
is whether the mortgage deed of April 17, 
1923, as it stands, entitles the plaintiff toa 
decree for sale of the mortgaged property. 
The mortgage deed has certain conditions. 
One of these states: “I have mortgaged 
with possession on the conditions laid down 
below.” This no doubt is a statement that 
the mortgage is one with possession, but a 
mere statement is not sufficient, The docu- 
ment states further that the property is 
mortgaged for Rs. 1,000 at the rate of 
Rs. 1-8-0 per cent. per mensem, promising 
to pay the same within a year. There is 
here I consider a definite promise to pay the 
mortgage money and interest within a year 
and I consider that the lower Appellate 
Court was incorrect in holding that this 
clause merely implied a right of redemp- 
tion. The first condition laid down: 

“I shall continue to pay Rs. 15 the amount of 


interest fixed every month to Hakim Saheb and 
shall obtain receipt.” : 

Thereis here a clear provision to pay the 
interest as this Rs. 15 per month is exactly 
the amount of interest which accrues at 
Re. 1-8-0 per cent. on Rs. 1,000 mortgage 
money- Clause (2) states: 

“I, the mortgagor, shall be responsible for the 
repairs to the house mortgeged. The mortgagee 
shall have nothing to do therewith. In case the 


mortgagee has to spend anything, I, the executant, 
shall be liable for payment of the same.” 

Olause (4) states: 

“If during the stipulated period, the mortgagee is 
led to believe that the said property mortgaged is 
subject to any charge or if I sell or mortgage it to 
any one without the knowledge and information 
of Həkim Saheb, the mortgagee shall have power 
to cancel the stipulated period and to realize by 
instituting a suit the entire amount due to him 
from my movable and immovable pruperties.” 

_ This no doubt indicates that there is a 
right to sue for the mortgage money but it 
dues not provide that the mortgaged pzo- 
perty should be hyp.theeated for this 
purpose. On the contrary the clause pro- 
vides that the movable and immovable 
property of the mortgagor should be liable. 
Clause 5 states: 

“If the property mortgaged is found subject to 
any dispute, J, the mortgagor, shall be lieble to 
set upa defence, the mortgagee shall have nothing 
to do therewith. In case the mortgagee has to 
spend anything, or the whole or part of the pro- 
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perty mortgaged passes out of the possession of the 


mortgagee, my person and property shall be liable 
for payment of an amount to that extent.” 


That is the case which has arisen, as a 
Part of the property, namely the share in 
the house in Nayaganj, has passed out of 
the possession of the morigagee, but the 
remedy givén is not that there should be a 
suit for sile of the mortgaged property but 
that the person and property of the mort- 
gagor would be liable. The document 
therefore as it stands is lacking in one of 
the necessary conditions of a simple mort- 
gage deed laid down by s. 58, sub-s. (b), 
Transfer of Property Act. That sub-section 
lays down that the mortgagor should bind 
himself personally to pay the mortgage 
money and agree expressly or impliedly 
that in the event of his failing to pay 
according to the contract the mortgagee 
shall have a right to cause the mortgaged 
property to be sold. Although there is a 
Personal covenant to pay, I find that there 
is no covenant that the mortgagee shall 
have a right to cause the mortgaged pro 
perty to be sold. In other words, there 
-is no bypothecation of the property in this 
deed. Again the deed is not a complete 
usufructuary mortgage because in s. 58 (d) 
it is laid down that in a usufructuary 
mortgage there is an authorization 
“to receive rents and profits accruing 
from the property and to appropriate 
them in lieu of interest.” . There is nu such 
stipulation in this deed. On the contrary, 
the deed provides that the Rs.15 interest 
should be paid every month by the mort- 
gagor. Itis true that in evidence the plain- 
tiff has stated on p. 3 ofthe supplementary 
book that there is some arrangement which 
apparently amounted tothis that Bachnu 
should realise rents from tenants and pay 
them to the plaintif. We do not consider, 
however, that some contradictory and vague 
evidence on this point can vary the terms 
of the mortgage deed as it stands on p. 15. 
Considerable argument was made as to 
what is the proper legal effect of the docu- 
ment of this nature, and the learned Counsel 
-for the appellant contended that because 
there was a promise to pay, therefore s. 68 
would apply, that the mortgugce has a right 
to sue for the mortgage money where the 
mortgagor binds himself to pay the same, 
and that under s. 67 a decree should be 
for sale. On the other hand, it was argued 
that as there is no hypothecation in the 
present case the 
should be a simple money decree, and as 
the period of six years has long ago expired 
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since 1923, the suit having been brought 
on June 1, 1933, no simple money decree 
could be granted. We do not find that there 
is any ruling which exactly covers the case 
but we refer to a number which have been 
laid before us. In Jafar Husen v. Ranjit 
Singh (1) there wasa mortgage deed which 
was also of a mixed character and it 
was held that the plaintiff mortgagee had 
a right under the conditions set out in 
the deed to bring a suit for sale. One of 
these conditions shown one p. 6 was cl. (6) 


that 

“until the payment of the mortgage money the 
mortgaged property shall in every way remain 
liable for damages, interest and deficiency of 
profits.” 

This amounted to a clear hypothecation 


- of the property for the mortgage money. 


It was a mortgage which provided in cl (1) 
for possession of villages to be given to the 
mortgagee. The learned Counsel for tbe 
appellant relied on certain observations of 
the late Sir P. ©. Banerji on p. 11 where 
he agreed with two rulings of the Madras 
High Court, one in Ramayya v. Guruva (2) 
and the other in Siva Kami Ammal v. 
Gopala Savundram Ayyan (3) and he 
stated that in those rulings it was held 
that where a mortgage is a usufructuary 
mortgage but has acovenant in it to pay 
the mortgage dbt, then the mortgagee has 
a right to sue for sale. We have examined - 
those Madras rulings and find that they 
did not assign any reasons for the con- 
clusions at which the Court arrived and the 
opinion of the Oourt is merely stated 
categorically. Now in the later ruling of 
this High Court in Kashi Ramv. Sardar 
Singh (4) the observations of Sir P. O. 
Banerji were specifically differed from by 
the Bench and it was laid down that: 

“Where a mortgage is in other respects a usufruc- 
tuary mortgage, the insertion therein of a personal 
covenant to pay the mortgage debt on demand 
unaccompanied by any hypothecation of the pro- 
perty, the subject of the mortgage, cannot alter the 
character of the mortgage and give the mortgagee 
a right to sell the mortgaged property in the event 
of non-payment of the mortgage debt.” 

That ruling has been followed in this 
High Court. Now the learned Oounsel men- 
tioned a ruling of (heir Lordships of the 
Privy Oouneil reported in Narsingh Partab 
Bahadur Singh v. Mohammad Yakub 
Khan (5). In that ruling it was laid down 

(1) 21 A4;A W N 1898, 167. 

(2) 14 M 232, 

a 17 M 131; 4M L J50. 


(4) 28 A 157; A W N 1905, 226. 
(5) (1929) A L J 581; 116 Ind, Oas. 414; AI R 
1929 P O 139; 56 I A 299; 4 Luck. 363; 330W N 


693; 490 L J 588; 3l Bom. L 


R 825; 30 L W 87; 
(1929) M W N 635 (P 0). 
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that under a mortgage which is a combin- 
aticn of a simple and usufructuary mort- 
gage ifthe mortgagor does not deliver pos- 
session, if is open tothe mortgagee to sue 
for his mortgage money under s. 68, 
Transfer of Property Act, and in such a 
case a decree for sale can be made in 
his favour under s. 67 of the Act. The 
ruling proceeded to deal with the case of 
non-delivery of pcssession and it did not 
deal with the right to obtain a decree for 
sale independent of the non-delivery of 
possession under s. 68. Moreover, on p. 582 
it is mentioned thatin cl. (5) it was pro- 
vided that if the mortgagors failed to 
pay the mortagage money and failed to 
redeem the mortgage at the appointed 
- time, then the mortgagee should have 
power to realise themoney due to him by 


sale of the mortgaged property, etc. There - 


was therefore a clear hypothecation in that 
case. Sothe difficulty which is at present 
before us did not and could not arise. , 

“On the other hand, on behalf of the res- 
pondentsit is urged thatin Kamal Nayan 
Prasad v. Ram Nayan Prasad (6), and in 
Mohammad Abdullah v. Mohammad Yasin 
(7), there were cases of a usufructuary 
mortgage with a covenant to pay and it 
was held that there was no right to sue 
for sale, but in both those mortgage deeds 
it was provided th t if there was a failure 
to pay then the mortgagee should remain 
in possession. We are of opinion that that 
clause differentiated those’ cases from the 
present, as when it was provided that the 
mortgagee should remain in’ possession on 
the failure to pay, it implied that there 
would be no right to sell. In Krishna 
Bhaichan v. Hari Janardhan (8), the Court 
followed the ruling of this High Court re- 
ported in Kashi Ram v. Sardar Singh (4), 
and specifically dissented from the obser- 
vations of Sir P. O. Banerji in Jafar 
Husain v Ranjit Singh (1). Having regard 
to these rulings, in a mortgage of the nature 
of the mortgage before us, where there 
are certain provisions which indicate a 
usufructuary mortgage and certain provi- 
sions which indicate a simple mortgage, but 
merely a covenant to pay without any 
hypothecation, or provision that cn 
failure to pay, the mortgaged pro 
perty could be sold, we consider that we 
should not hold that there is any right of 


(6) A I R1930 Pat. 152; 120 Ind. Oas. 308; 11 PL 
T 74; Ind. Rul. (1930) Pat. 20. 

(T) AT R1933 Lah, 151; 141 Ind. Cas. 377; 34 P L 
R 245; Ind. Rul, (1933) Lah, 113, 

(8) 10 Bom. LR 615. 
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sale on the mere failure to pay the mort- 
gage money. 

The next point which arises before us is 
whether the plaintiff has a right of sale 
under ss. 67 and 68, Tracsfer of the Pro- 
perty Act arising from the fact that the 
plaintiff hag been deprived of a part of the 
mortgaged property, that is six sihams out 
of 36 sihams in the house at Nayaganj. 
The plaintiff lost half or three sihams of 
it by the auction sale of December 9, 1934, 
when defendant No. 5 purchased this pro- 
perty, andthe other three sihams were 
lost to the plaintiff by the decrees in 
Suit No. 57 of 1931 in which it was held 
that Husain Baksh was entitled to the other 
three sihams. By these two transactions, 
therefore, the plaintiff has lost’ the 
entire share in the house in Nayaganj. Now 
it was contended by the learned Counsel 
for the respondents that this loss would 
not bring the case under s. 68 (b) or (e): 
Section 68 provides. f 

“The mortgagee has a right to suethe mortgagor 
for the mortgage money in the following cases only 
(a) where the mortgagor binds himself to re-pay the 
same; (b) where the mortgages is deprived of the 
whole or a part of his secarity by or in consequence 
of the wrongful act or default of the mortgagor: (c) 
where, the mortgagee being entitled to possession 
of the property, the mortgagor fails to deliver the 
same to him, or to secure the possession thereof to 
him without disturbance by the mortgagor or any 
other person,” 

We may note that the Transfer of Pro- 
perty Act which governs the case is the 
Act of 1882, before the amendments were 
introduced by Act XX of 1929. Section 63 
of the Act XX, of 1929 provides that the 
sections of that Act by which amendments 
were made in ss.67 and 68 do not apply 
to any mortgage deed before the Act of 
19:9 and the mortgage deed in the 
present case is of 1923. In our opinion 
the plaintiff was deprived of the property 
in the house in Nayaganj in consequence 
of the wrongful act of the mortgagor. 
In the first place, the mortgagor com- 
mitted a wrongful act when he purported 
to mortgage six sthams of this house and 
in fact he only had three sihams; in the 
second place, the mortgagor committed a 
wrongful act when by his default in uot 
paying bis sinple money decree he allowed 
the property in the remaining three sihams 
to be sold by the auction. By these two 
actions the mortgagor caused loss to the 
plaintiff and gave the plaintiff a right to 
act under s. 68 {b) or (c) As the 


- plainiiff was deprived of part of his security 


and the mortgagor failed to secure the 
plaintiff possession thereof, we consider 


* transfer of property. 
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that s. 68 (c) will apply to a case where 
the plaintiff is deprived of the possession 
of whole or part of the mortgaged pro- 
perty. Now s. 68 lays down. that in cases 
which arise under one cf the sub sections, 
the mortgagee has a 
mortgagor for the mortgage-money. Such 
a suit will lie under s.67 for sale of the 
mortgaged pyoperty. This has been 
laid down by their Lordships of 
the Privy Oouncil in Narsingh Partab 
Singh v. Mohamad Yakub Khan (5). We 
consider therefore that owing to the 
plaintiff being deprived of his share of the 
property in the house of Nayaganj, the 
plaintiff has, under ss. 67 and 68, Transfer 
of Property Act aright to sue for sale of 
the mortgaged property. 


The right tosell was also argued by the 
learned Counsel for the appellant on the 
ground of estoppel but not of res judicata, 
Res judicata does not arise because al- 
though it was found in a previous suit, 
No. 916 of 1930 between defendant No. 4 
who is the real contesting defendant, the 
case on the one hand, and the plaintiff 
and the heirs of Bachnu on the other, that 
the mortgage was a simple mecrtgage, still 
the fact remains that the particular Munsif 
who tried that suit was a Munsif whose 
pecuniary jurisdiction was not sufficient to 
comprise the present suit, and therefore 
technically the rule of res judicata would 
not apply. Asregards estoppel, the fact is 
that in that suit Muhammad Ali alleged that 
the mortgage was a simple one whereas he 
now says that the mortgage was a usufruc- 
tuary mortgage? the plaintiff on the other 
hand pleaded in that suit that the mort- 
gage was a usufructuary mortgage and 
now he thinks that it was a simple one. 
We do not think that the parties can be 
tied down by any rule of estoppel. It is 
admitted that in precise terms the section 
of estoppel, 8. 115, Evidence Act, would not 
apply. For respondents, learned Ocunsel 
alleged that the mortgage in suit has 
ceased to exist because under 8. 62, Oon- 
tract Act, itis provided: 

“Tf the parties toa contract agree to substitute a 
new contract for it, or to rescind or alter it, the ori- 
ginal contract need not be performed.” | 

Now it is doubtful how far this provision 
of the Contract Act will apply to cases of 
It is to be noted that 
in the mortgage deed of March 29, 1927, 
by Bachnu in favour of the plaintiff it is 


merely provided that the amount of princi- 


pal and interest due on the mortgage 
deed of April 17, 1923, will be part of the 
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consideration of the later deed along with 
further sums. It is not provided that the 
earlier deed is replaced by the later deed. 
What has happened in actual fact is that 
the later deed has been found invalid as 
regards the house in Nayaganj, and the 
later deed has been replaced by two 
other deeds. Now the situation is that when 
the later deed was executed Bachnu had 
no right or title in the house in Naya- 
ganj, having lostthree sihams in the auc- 
tion sale and 3 previously in 1924 and never 
having been entitled to thé three sthams 
which was decided in the later litigation in 
1931. It is doubtful, therefore, how far 
Bachnu’s act could affect the perfectly valid 
mcitgage of the previous date. So far as the 
three sihams of the housein Nayaganj which 
has passed by the auction sale to defend- 
ants No. 5 and eventually to defendant 
No. 4, the persons who should have exe- 


cuted any mortgage deed of that 
property were defendant No. 4 and | 
defendant No. 5. Learned Counsel, : 


however, argues that it was open to Bachnu 
who had no title whatever in this house 
to affect the validity of his previous mort- 
gage deed. In support of this argument, the 
learned Counsel refers to a ruling in Raj- 
dhar v. Mohan (9j, where there was a pre- 
vious mortgage bond and subsequently the 
plaintiff had a simple bond executed in 
lieu of it and the plaintiff himself made 
interpolation in that later bond and thereby 
rendered it invalid. The Court held that 
it was not open to the plaintiff under 
such circumstances where he had by his 
own act deprived himself of the validity of 
the later bond in his favour to fall back” 
on the earlier mortgage bond. We think 
that this ruling does not apply to .the 
present case asit isin no way the fault of 
the plaintiff that the later documents are 
invalid in part. I c.nsider that the ruling 
which we should follow is Har Chandi 
Lal v. Sheoraj Singh (10), where their Lord- 
ships had acase as follows: In that case 
a Hindu morigaged 5/sth share of a 
village which belcnged lo him and his 
nephew mortgaged the remaining 1/6th, 
which belongea to the nephew, to tne same 
mortgagee. The widow of the Hindu 
tio: tgagor and his nephew thereafter jointly 
executed two mortgages of the whole 

(9) (1931) A LJ 223; 131 Ind. Cas. 593; AI R 
193) All. 325; Ind, Rul. (1931) All. 401. 

(10) 15 A L J 223; 39 Ind. Cas. 343; A1lR 1916 
P 068; 39 A 178; 441A 60; 32M L J 241; 1PL 
W 330; 5L W 502; (1917) M W N 290; 25 OL J 316; 


21 M L T 292;21 OW N 765; 19Bom. LR 444 
(P Ò). 
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village for the amounts due under the old 
mortgages. Subsequently, it -was held 
that the widow had no right to mortgage. 
The mortgagee thereupon sued on the ori- 
ginal mortgage by her husband of the 
5/6th share. Their Lordships held that 
although the mortgagee's intention at the 
time of the later deed wasto accept a new 
security in lieu of the old one, still as this 
was frustrated by the fact that the later 
deeds were held not binding on the widow 
it was contrary to equity and geod con- 
science that the nephew's heirs who had 
succeeded her as reversioners of her hus- 
band should set up a later deed as a result 
of the mortgage effected by him and their 
Lordships held that the mortgagee could 
enforce the earlier deed against these 
heirs. I consider therefore that 
present case the plaintiff is entitled to sue 
on his earlier deed of April 17, 1923, and 
that the later transactions which have 
been held invalid so far as the house in 
Nayaganj is concerned do not affect his 
right to sue on the earlier document. I 
may note that the contesting defendent. is 
only interested in the house in Nayaganj. 
For these reasons I would allow this second 
appeal with costs throughout. 

Ismail, J.—I agree. 

Verma, J.—I agree. 

By the Court.--We allow this second 
appeal with costs throughout. We set aside 
the decrees of the two lower Courts. We 
direct that the trial Court shall re-admit 
this case to its âle and dispose of any re 
maining issues according to law, the issues 
“which concern the right of the plaintif to 
‘a decree for sale having been decided 
by us, that is, we hold thatin this case the 
Plaintiff has a right to a decree for sale on 
his mortgage deed of April 17, 1923. We 
allow the appellant costs in this Court and 
in thé Appellate Court and in the trial 
Court. The costs hereafter incurred will 
abide the result. 

8, : Appeal allowed. 
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to have intercourse with his sui juris daughter, by 
invitation—Case, if falls under s. 441—Criminal trial 
—Witness—Credibility—Poverty, if ground of dis- 
credit. 

It must depend on the facts of each case, as to 
whether an intent to annoy the person in possession 
of the property entered upon can, in the circumstances, 
be reasonably inferred. Whereat night an accused 
enters upon invitation the house of the complainant 
with intent to have sexual intercourse with his 
daughter who is sut juris, the accused cannot be 
said to have the ‘primary’ or even the ‘subsidiary’ or 
‘secondary’ intent to annoy the person in possession, 
from whom he had taken all possible precautions to 
keep his entry secret. The mere fact thathe knew, 
or ought to have known, that, if discovered, his pre- 
sencsin the house might cause annoyance to the 
owner.or other inmates of the house, is by itself not 
sufficient to bring his case within s. 411, Penal Code, 
Jiwan Singh v. King-Emperor (2), overruled, |p. 
501, col. 2.] i 

Oase-law reviewed.] 

er Blacker, J.—({In order of reference) Many a 
and it is no 
ground for discrediting his evidence, 

O. R. Ap. from the order of the Sessions 
Judge, Sialkot, dated June 14, 1937. 

Order of Reference to a Full Bench. 
Blacker, J.—The learned Judge why 
admitted this petiticn remarked in his ad- 
mitting order that the case was obviously 
highly suspicious and after hearing Counsel 
and perusing the record, I think that this 
estimate has been completely justified. It 
is -clear to my mind tbat the petitioner's 
story is the truer one. The prosecution 
witnesses are not to be relied upon as they 
have been manifestly disingenuous in 
attempting to conceal the fact that the appel- 
lant was not only a relation of theirs but a 
boy who was on friendly terms with members 
of their family, not only with the girl in 
question but also with her brother, In 
fact the complainant who was attempting to 
deny that the boy had been in his house for 
the last 6 or 7 years, was forced to admit, 
when a photograph was shown to him, 
‘that the photograph was of the funeral 
of another son of his taken as recently as 
three years ago, in which the petitioner is 
shown as taking a prominent part. But 
quite apart from this, there is also the 

evidence of -a defence witness, Wazir 
‘Ullah, who is equally related to both the 
parties. His evidénce has been dismissed 
by the trial Magistrate ou the ground that 
he is penniless. Actually be has merely 
stated in cross examination that the house in 
which he lived is mortgaged and that his 
father's land has either been sold or mort- 

aged. ‘Thisis far from meaning that he 
äs absolutely penniless because he was nut 
asked whether he had any other income. 
But even if Le were penniless, this does not 
mean that he is. an unreliable witness. 
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Many a man is poor because he is honest 
and itseems to me no ground for dis- 
crediting his evidence. This witness de- 
poses to the terms of intimacy between 
the petitioner and the family of the com- 
Plainant. 

On the other hand the story for the pro- 
secution to my mind bears all the hall- 
marks of a fabricated story. The learned 
Magistrate was asked to visit the spot, but 
for some reason he refused to do so. This 
was an unfortunate decision because it was 
8 type of casein which the visiting of the 
spot was most desirable. The prosecution 
witnesses have given evidence that the bars 
of the door leading into the apartment in 
which the petitioner‘is stated to have been 
‘found, were torn open. It seems extraordi- 
nary that if the petitioner effected his entry 
into the room in this way, he made no noise 
about it which would have awakened the 
inmates. It seems to me far more probable 
that this door was left open as is indicated 
bya passage in the, first information report 
to the effect that the front door of the 
house was left open because one Wazir 
Ahmad, complainant's brother, had gone to 
the cinema that night and was expected to 
come home late. It has not been explained 
by the prosecution where Wazir Ahmad 
was sleeping that night, but the presump- 
tion appears to be that he would be sleeping 
in what is described as the male apart- 
ment where the other male members of the 
family were sleeping and in which the 
petitioner was alleged to have been found. 
And if the front door was open the 
Presumption is that this door would also be 
left open for him to get into his bedroom. 
This would also account for the very clumsy 
piece of evidence about the finding of a 
closed lock. It is difficult to understand 
why this lock was closedif the petitioner 
broke it open. Again it is difficult to accept 
the story that the petitioner was discovered 
because he crawled under the bed of one 
Nawab Din and then woke Nawab Din by 
bumping him from ` underneath. If 
petitioner’s object was to commit theft I 
cannot see how he could facilitate that 
object by crawling under Nawab Din’s bed. 
A thief breaking in at night would go 
stealthily tothe place where the property 
to be stolen was, which according to the 
evidence wasin aninner room. The ne- 
cessity of these fabrications is apparent. If 
the petitioner's story is true that he went 
to the house at night on the invitation of 
Musammat Razia and had been cayght by 
the members of the family at her cot, they 
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would, to save their family honour, clearlY 
suppress that story and have to invent 
another story to take its place. The im* 
probabilities to which L have referred show 
that they have tried to invent-such story 
and have invented it clumsily. 

The Counsel for the Orown has suggest- 
ed that an adverse inference must he 
drawn against the petitioner because he did 
not put either Razia. Begum or Nazir 
Abmad, her brother, in the witness- box. 
But it would have been absurd to have 
done so, because in the circumstances of the 
case no reasonable person would expect 
them to give evidence in his favour any 
more than the boy Sleem Ullah has done, On 
the other hand, there seems to be no reason 
to reject the evidence of D. W. No. I, Abdul 
Aziz, who is certainly not shown to have 
had any motive for giving false evidence, 
and he deposes that a small boy, whom he 
does not know, actually came and told the 
petitioner that he was wanted by apa 
by whom he meant Musammat Razia. It 
seems to me therefore that the petitioners’ 
story is clearly the truer one and that he 
crept into the house late at night on the 
invitation of this girl who, as the evidence 
shows, occupied a room by herself, To 
reach this room he had to pass through the 
male appartment. He was there surprised 
presumably by Nawab Din and to save 
the family honour the story of his burg- 


‘larious entry was invented. 


The question, however, still remains whe- 
ther he is guilty of any offence or not. The 
offence of criminal trespass has to be done 
with the intent either of committing an 
offence or of intimidating, insulting or an- 
noying. As Musammat Razia was not a 
married girl there was clearly no oftence 
to be committed, and the only possible 
criminal intent which could be attributed 
to the petitioner was that of annoying the 
inmates by having an illicit connection 
with their female relation. There is a 
considerable divergence of view in the 
decisions whether in such cases it is impossi- 
ble to hold that there was an intent to 
annoy. The learned Counsel for the Crown 
has argued that the intent to annoy would 
be asort of subsidiary intent because, if 
discovered, the act which the petitioner 
committed was bound to annoy the occu- 
pants of the house. But it is clear that 
annoyance could only result from discovery 
and it must be patent that discovery was 
the last thing that the petitioner wanted 
or intended. [sit possible to hold that the 
last thing that a man intends to happen is 
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his intention even if the epithet “subsi- 
diary" is tacked on to it? It has also been 
argued that a man must be held to intend 
the natural result of his act, but in this 
case the consequences, which might make 
the act criminal, depend upon an inter- 
vening contingency which the petitioner 
himself is clearly anxious to avoid. Such 
consequences can only be described asa 
possible result of his act, not as a natural 
result, 

My own view, therefore, is that no oTence 
has been committed, but as in view of the 
divergence of opinion a similar question 
has recently been referred by Jai Lal, J. 
in Criminal Revn. No. 781 of 1937 Mohamed 
Yar v. Emperor (1), for the decision of a 
Division Bench. I would also recommend 
that this case be laid for decision before the 
same Bench. 

Dr. Muhammad Alam, for the Petitioner. 

Mr. Muhammad Monir, Assistant to the 
Advocate-General for the Crown. 


Judgment of the Full Bench. 

Tek Chand, J.—The facts of the case, 
which has given rise to this reference _are 
as follows: On the night of April 13, 1937, 
Abdul Majid, petitioner, who is a lad 19 
years of age, was found in the house of 
Abdul Raoof (P. W. No. 1) in Sialkot, It 
was alleged bythe prosecution that he had 
come there with the intention of committing 
burglary. His defence was that he hada 
liaison with Musammat Razia Begum, the 
unmarried daughter of the complainant, 
who lived in the same house and had a 
separate room for hereself; that‘ on the 
night in question he had come to’ Visit 
Musammat Razia Begum by invitation, but 
that while he was passing through the room 
accupied by some other inmates of the house, 
he was found out and arrested. The 
- Oourts below rejected his defence and 
found him guilty under s. 456, Indian 
Penal Code, holding that he had entered 
the house with the intention of committing 
burglary. On revision, the case came up 
before Blacker, J., sitting in Single Bench, 
who held that the case for the prosecu- 
tion “bore all the hallmarks of a fabri- 
cated story”. After discussing the evidence, 
he came to the conclusion that it had not 
been proved that the petitioner had en- 
tered the house with the object of com- 
mitting burglary. On the other hand, his 
findiags were that the petitioner had crept 
into the house late in the night on the 
invitation of Musammat Razia, with whom 
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he intended to have sexual intercourse, and 
that to reach her room he had to pass 
through the male apartments and was 
there surprised by P. W. Nawab Din, and 
that tosave the family honour the story of 
his burglarious entry was invented. On 
these findings, the question arose as to 
whether the petitioner was guilty of the 
offence of criminal trespass as defined in 
s. 441, Indian Penal Code. That section 
reads as follows: 

“Whoever enters into, or upon, property in the 
possession of another with intent to commit an 
offence or to intimidate, insult or annoy any per- 
son in possession of such property, or having law- 
fully entered into or upon such property, unlawfully 
remains there with intent thereby to intimidate, 
insult or annoy any such person, or with intent 
to cimmit an offence, is said to commit criminal 
trespass”. 

It was conceded for the Crown that the 
girl being unmarried and sui juris, it was 
not a criminal offence to have intercourse 
with ber with her consent and therefore 
the case did not fall within the first 
part of para. 1 of the section. It was, how- 
ever, contended that the second part of the 
paragraph applied, as in entering the house 
in the possession of Abdul Raoof and 
Nawab Din the petitioner had the intent 
to “annoy” the persons in possession of the 
property entered upon, It was not denied 
that the “primary” intent of the petitioner in 
entering the house was to have intercourse 
with the girl, but it was urged that in the 
circumstances, he must be held to have 
the “secondary or subsidiary” intent of 
annoying the inmates of the house, for he 
must have known that, if discovered, the - 
act which the petitioner committed, 7. e. his 
entering the house, was bound to annoy the 
occupants of the house. Blacker, J. was 
not inclined to accept this argument. 
as it appeared clear from the facts that the 
alleged annoyance could only result from 
discovery and it was patent that discovery 
was the last thing that the petitioner 
wanted or intended and therefore in the 
circumstances it was not possible to hold 
that “the last thing that a man intends to 
happen is his intention even if the epithet 
‘subsidiary’ is tacked on to it”. As, however, 
the contention for the Crown was supported. 
by some judicial decisions of the Punjab 
Obief Court and other “Courts, the learned 
Judge referred the case to a Division Bench. 
The Division Bench, not being satisfied 
with the correctness of these decisions, 
has referred the case to a Full Bench. 


Before us, the case has been argued at 


` considerable length. Of the yulings on 
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which Counsel for the Crown. relies, the one 
directly in point is Jiuan Singh v. King- 
Emperor (2) the facts of which are very 
similar to those found in the present case. 
In that case, it was held that the entry in 
the cumplainant’s house with the intention of 
having illicit intercourse with his widowed 
sister amounted to criminal trespass within 
the meaning of s. 441, Penal Code, inasmuch 
as the particular object could not be obtained 
except by causing great annoyance to the 
brothers of the widow, who. were the 
persons in possession ofthe. house. The 
question was not discussed at any length, 
but the decision wes based upon an earlier 
Full Bench ‘ruling of the Chiéf Court in 
Ram Saran yv. King Emperor (3) in which 
it had been held that when a person, 
claiming a title to immovable property, 
whether his title is good or bad, enters 
without any legal-justitication upon property 
in the established possession of another, he 
must be inferred to have had an intent to 
annoy the person in possession within the 
meaning of s.. 441, Penal Code, even though 
he had no primary desire to annoy, and his 
only object was tc oblain possession for 
himself. In that case the learned Judges 
discussed s. 441 at great length and in the 
course of the discussion Olark, O J. who 
delivered the majority judgment, referred 
(at p. 58) to the ‘case of a person carrying 
on an intrigue with an unmarried daughter 
of the person in possession of the property 
entered upon, and in that connection -he 
observed as follows: 4 

“A is carrying on an intrigue with B's unmarried 
daughter. A at night comes into B's house and 
goes into his daughter's bed-room, there being a 
high probability that he ‘will be discovered. I should 
be strongly disposed to hold that there was an 
intent on A's part to annoy B. A knew that he 
was likely to be discovered, and without any excuse 
did an act which was bound to annoy B. I think 
he should be held to have intended the natural 
consequences of his act,” 

This view was adopted in Jiwan Singh v. 
King-Emperor (2) above referied, and the 
accused was convicted under s. 456, Indian 
Pénal Code. This case has since been 
followed in several other cases. In some 
other cases, however, the correctness of this 
decision has been doubted. In Asa Ram 
V. Emperor, 81 Ind. Cas. 239.4) Martineau, J 7 
sitting in Single Bench, held that to con- 
stitute criminal trespass, there must be an 


2 17 P R 1908 Or; S2PWR 1908 Or; 8Cr. LJ 
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entry.into or upon property in the posses- 
sion of another person, with one of the 
intents mentioned in s..441, Indian Penal 
Code. Mere knowledge that the entry is 
likely to “annoy” a person in possession of 
the property is not sufficient to constitute 
criminal trespass, and that a case in which 
the entry will inevitably cause annoyance 
to a person in possession must be distin- 
guished from one in which there is only 
a possibility of annoyance being caused. It 
was further cbserved that there was no 
presumption that a person intends what is 
merely a possible result of his action, or a 
result which, though reasonably certain, is 
not known tohim to be so. Applying these 
principles, the learned Judge held that if 
an accused person succeeds in showing that 
his presence in the house was in conse- 
quence of an invitation from, or by the 
connivance of an unmarried woman living 
in the house, with whom he was carrying 
on an intrigue, and that he desired that 
his presence there should not be known to 
the person in possession, he cannot be con- . 
victed of criminal trespass. The question 
arose again in Suleman v, Emperor (5) 
decided by Harrison and Dalip Singh, JJ. 
The facts found in that case were that the 
accused had entered into a house in order 
to carry on an intrigue with the owner's 
unmarried daughter, who was aged 19, after 
taking every precaution to avoid discovery. 
It was held by the learned Judges that 
it could not be said that he intended to 
cause annoyance to the person in possession 
of the house, and he was not therefore 
guilty of an offence under s. 448, Penal 
Code. Reliance was placed’ by Counsel 
for the Crown upon Jiwan Singh v. King- 
Emperor (2) but the learned Judges exeprss- 
ed their dissent with it and observed that: . 

“Where the inevitable consequence of a certain 
act is clear, it must be presumed that the person 
doing the act had a “secondary” intention of 
bringing about that consequence; but. it was a 
very different thing from saying that man must 
be taken to intend any consequence which may 
result, however remotely, from his conduct.” 

In reference to the facts of the case be- 
fcre them they observed that 

“The accused having taken every precaution to 
avoid discovery, it could not be said by any sort. 
of distortion of the meaning of the word ‘intens 
tion’ that he either intended, or expected, that 
his conduct would cause annoyance by being 
made public. On the other hand, his conduct 
proved, that ‘the last contingency that he expect- 
ed, or anticipated, or intended, was discovery, and 
he had taken the natural and obvious precautions 
to avoid such discovery”. 


(5) A I R 1926 Lah. 600; 96 Ind, Oas. 871; 27 Or, L 
J 1015; 27 P L R 385:2 L'O 235, 
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The sıme view had -been taken by the 
Allahabad High Court in Emperor v. Gaya 
Bhar (6). In this case Sundar Lal, J., held 
that an accused person, though he may 
have known that, if discovered, he is ikely 
to cause annoyance to the owner of al housa, 
cannot be said to have intended either 
actually or constructively, to cause such 
annoyance. Accordingly, it was held that 
where a person entered a house with intent 
to have illicit intercourse with a woman, 
who was a widow and of age he was not 
guilty of an offence. The Punjab ruling, 
Jiwan Singh v. King-Emperor 19) was ex- 
pressly dissented from. This decision of 
Sundar Lal, J. was considered by a Divi- 
sion Bench of the Allahabad Oourt in Em- 
peror V. Chhote Lal (7). The learned Judges 
(Piggott and Walsh, JJ.) endorsed the view 
that if the accused succeeds in showing 
that his presence in the house was in con- 
sequence of an invitation from, or by the 
connivance of a female living in the house, 
with whom he was carrying on an intrigue, 
and that he desired that his persence there 
should not be known to the person in posse 
ession, then he cannot be convicted of erimi- 
nal trespass. They held, however, that 

“If it is shown that the person in Possession of 
the house has expressly prohibited the accused 
from coming to the house, an intent to annoy may 
be legitimately inferred.” 

They observed that in cases in which an 
accused person has forcibly or clandestinely 
entered a house, which he knew to have 
been definitely closed and barred against 
him by the owner thereof, it might not be 
a sufficient answer to a charge of criminal 
trespass for the accused to say that he 
personally hoped that the owner would 
remain in ignorance of the fact of his 
entry. The Court may find on the facts 
that the intention to insult or annoy, under 
such circumstances was so clearly inherent 
in the ucts of the accused as to form an 
essential part of the purpose with which 
-entry into the house was effected. On this 
point the remarks of the learned Judges of 
the Bombay High Court in Emperor `v. 
Lakshman Raghunath (8) are certainly 
pertinent. The Patna High Court has also 


reached the same conclusion in Mohammad | 


Nazir-ud-Din v. Emperor (9. It was held 
in that case that if the intent was to carry 


€ (6) 38 A 517; 35 Ind. Oas. 979; AI R1916 All. 152; 
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ona peaceful intrigue with an unmarried 
woman, no offence was committed, but if the 
object of the entry was to force an intrigue 
upon a woman in the house and to have a 
forcible intercourse with her, the intention 
will necessarily be to insult or annoy and 
the act would fall under s. 441, Indian 
Penal Oode. The Madras High Court also 
has taken the same view in Queen-Hmpress v. 
Rayapadayachi (10) which has since been 
approved by a Full Bench of that Court in 
Vallappa v. Bheema Row (11). In that 
case if was pointed out that: 

“Itis one thing to entertain a certain intention, 
and another to have the knowledge that one’s act 
may possibly lead to a certain result. The s. (441) 
defining criminal trespass ig so worded as to show 
that the act must be done with intent and 
does not, as other sections do (e. g. s. 425), 
embrace the case of an act done with knowledge 
of the likelibood of a given consequence. 


With great.respect, I agree with the view 
of the law expressed in these cases and 
find myself unable to follow the decision in 
Jiwan Singh v. King-Emperor (2) or to 
accept, without reservation the dictum of 
Olark, ©. J, in Ram Saran v. King-Emperor 
(3) on which it was based. It is, of course, 
not possible to lay down any hard and fast 
rule, governing all cases. It must depend 
on the facts of each case, as to whether 
an intent to annoy the person in possession 
of the property entered upon can, in the 
circumstances, be reasonably inferred. But 
I find it impossible to hold that on the facts 
as stated in Jiwan Singh v. King-Emperor 
(2) which are almost identical with thoge 
found in the case before us, the accused 
could be said to have the ‘primary’ or even 
the ‘subsidary’ or ‘secondary’ intent to 
annoy the person in possession, from whom 
he had taken all possible precautions to 
keep his entry secret. The mere fact that 
he knew, or ought to have known, 
that, if discovered, his presence in the 
honse might cause annoyance to the 
owner or other inmates of the house is by 
itself nct sufficient to bring his case withia 
8. 441, Indian Penal Code. For the fore- 
going reasons, it must be beld thal on the 
facts as found by Blacker, J., in this case, 
it cannot be held that on the night in 
question the petitioner entered Abdul 
Raoof's house with intent to commit an 
offence cr to annoy any of the persons in, 
Possession of the house. He has, therefore, 
been wrongly convicted of an offence under 
s. 456, Indian Penal Code. I would accord- 


(10) 19 M 240; 1 Weir 537. 
(11) 41 M 156; 43 Ind. Cas. 578; A I R 1918 Mad. 136; 
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ingly accept his petition for revision, set 
aside his conviction and sentence and acquit 
the petiticner. 
Young, C. J.—I agree. 
Monroe, J.—I agree.. 
Conviction set aside. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 450 of 1936 
March 22, 1938 
Ganca NATH, J. 

MAHADEO SINGH—PLAINTIFFR— 
APPELLANT 
versus 
MIAN DIN AND oTHERS—DsEPFENDANTS— 
REsPc NDENTS 

Deed—Revocation—Sale-deed, when complete— 
Ezxecutant, if can go back on agreement and revoke 
deed after execution—Mere non-registration of deed, 
if affects its completion. | 

A sale-deed is completed when itis executed by 
the vendor. The registration is no part of the exe- 
cution, though it is necessary under law for making 
the deed valid. After executing the deed, it is not 
open to the executant to go back on his agreement 
and revoke it. The mere fact that the deed has not 
been registered does not affect the completion of 
the execution because even if the executant he not 
willing or agreeable to get the deed registered, the 
person in whose favour the deed has been executed 
hes a right under the registration law to get the 
deed forcibly registered. In the case of a gift it is 
not open to the donor torevoke his gift or prevent 
the registration of the gift deed on the ground that 
the gift was not completed until the deed was re- 
gistered. The same principle applies to the case of 
a sale-deed. Venkat Subba Shrinivas v. Subba Rama 
(1), relied on, 


S. C. A. from the decision of the Sub- 
Judge, Mirzapur, dated January 31, 1936. 
Mr. S. N. Varma, for the Appellant. 
Messrs. Shiva Prasad Sinha and Shambhu 
Prasad, for the Respondents. 
Judgment.—This is a plaintiff's appeal 
and arises out of a suit brought by him 
against the defendants respondents for a 
declaration that the plaintif is the owner 
of the houge described in the plaint by vir- 
tue of the sale deed dated December 14, 
1934, executed by Raj Narain, defendant 
No.2, and that Mian Din, defendant No. 1, 
has rot acquired cny title to the house 
under his sale deed dated December £0, 
1934, which was alto executed hy Raj 
Narain, defendant No. 2. The plaintifi’s 
case was that his sale deed was executed 
ty Raj Narain on December 14, 1934, for 
Rs. 800 and it was registered cn January 
26, 1985, and he acquired a valid title under 
it. Mian Din, defendant No. 1, contended 
lhat his sale deed was executed by Raj 
Narain on September 26, 1934, and it being 
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a prior sale deed, he became the owner of 
the house and the plaintiff's sale deed was 
ineffectual. The trial Court found in favour 
of the plaintiff On appeal the learned 
Civil Judge has found in favour of Mian 
Din and has held that his sale deed was prior. 
The plaintiff has come here in second 
appeal. It has been found by the lower 
Court that the sale deed which is in favour of 
Mian Din was executed by Raj Narain on 
September 26, 1934, but that he (Raj 
Narain) cut out his signature subsequently 
getting the deed fraudulently. He again 
signed it before the Sub Registrar when it 
was presented for registration on December 
20, 1934. 

The question is, what is the effect of 
the former signature of Raj Narain having 
been cut out by him and his signing the 
deed subsequen:ly. This matter depends 
on the question as to when the execution 
ofa deed is complete, and whether after 
the execution the executant can go back 
on his execution. A sale deed is completed 
when it is executed by the vendor. The 
registration is no part of the execution, 
though it is necessary under law for making 
the deed valid. After executing the deed, 
it is not open to the executant to go back 
on his agreement and revoke it. The 
mere fact thai the deed has not been 
registered does not affect the completion 
of the execution because even if the execu- 
tant be not willing or agreeable to get the 
deed registered, the person in whose favour 
the deed has been executed has a right 
under the registration law to get the deed 
forcibly registered. Registration does not 
depend on the consent of the executant, 
but is the act of an officer appointed by 
law for the purpose who, if the deed has 
been executed, must register it if it is 
presented by a person having the necessary 
interest within the prescribed period. 
Neither death nor express revocation by 
the executant isa ground fcr refusing re- 
gistiaticn, if the other conditions are com- 
pled with. In the case cf a gift it is not 
oren tothe donor to revoke his gift or pre- 
vent the registration of the gift deed on 
the ground that the gift was not completed 
until the deed was registered. Their Lord- 
ships observed in Venkat Subha Shrinivas 


v Subha Rama (1). 

“On delivery of the deed of gift to the donee there 
was an acceptance of the transfer within the meaning 
ofs. 122, Transfer of Property Act, and thereupon 

(1) 26 A L J 598; 108 Ind. Oas. 367; AI R 1928 
PO 86; 52 B 313; 54 M LJ 573; 47 GL J 500; 27 L 
W 766; 30 Bom. L R 827; 32C W N 708; I LT 40 
Bom, 99 (P O) 
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the gift became effectual subject to its registration as 
required by s. 123,” : 

The same principle applies to the case of 
a sale deed. The execution of the sale deed 
was completed when the executant (Raj 
Narain) signed the deed. He could not 
subsequently revoke the agreement. The 
sale deed of respondent No. 1 having been 
executed long before that of the plaintiff 
is prior. Under s. 47, Registration Act, a 
registered document shall operate from the 
time from which it would have commenced 
to operate if no registration thereof had 
been required or made, and not from the 
time of registration. The sale deed of 
Mian Din therefore operates-from the date 
of its execution, that is, September 26, 1934. 
The plainiiff’s sale deed which was execute 
ed subsequently did not confer any title on 
him. There‘isno force in the appeal. It 
is therefore ordered that it be dismissed 
with costs. 

s. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
l COURT 
Miscellaneous Appeal No. 25 of 1936 
March 31, 1938 
MEHTA AND LoBo, JJ. 
MENGHOMAL TOPANDAS AND OTAERS— 
APPELLANTS 
versus : 

VARUMAL AND ANOTBRER —RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XVII, r. 3 
—Suit for partnership accounts—-Preliminary decree 
passed — Commissioner to take accounts appointed— 
Plaintiff asked to deposit costs of Commissioner within 
certain time or suit to stand dismissed—Failure— 
Suit dismissed—A ppellate Court admitting appeal and 
ordering plaintiff to deposit necessary amount-~In- 
terference held, unjustifiable — Dismissal held one 
under O. XVII, r. 3 and was bad, being without 
reference to materials on record — Court held had 
no jurisdiction to dismiss suit, preliminary decree 
having been passed, 

Ine Suit for partnership accounts there was a 
preliminary decree and a Commissioner was appoint- 
edfor the purpose of going into and settling the 

` partnership accounts. The’ Court ordered the plain- 
tiffs in the case to deposit a sum of 
tbe Commissioner's fees. The plaintifs did not 
make the deposit as ordered and obtained an ad- 
journment for this purpose from time totime, On 
one of the adjourned days, the plaintiffs were per- 
emptorily ordered to deposit the sum of Rs. 200 and 
specifically warned that if the money was not deposit- 
ed within 7 days, the suit was liable to be dismissed 
for want of prosecution, No deposit having been 
made as required, the Court dismissed the suit, but 
the Appellate Court admitted the appeal on condition 
that the plaintiff deposited the required amount : 

Heid, that in the circumstances of this case the 
Appellate Court, had unnecessarily and unjustifiably 
interfered with a discretion judicially exercised by 
the trial Court. 
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Held, also that the dismissal of the suit by the trial 
Judge fell under O. XVIL, r. 3, Civil Procedure Oode, 
From the order passed by the trial Judge it was ap- 
parent that he dismissed the suit because of the 
failure of the respondents to deposit the sum of 
Rs. 200 ordered to be deposited by them and without 
reference to the materials on the record before him, 
This, he could not do. 

Held, further that after passing the preliminary 
decree the Court had no jurisdiction to dismiss the 
suit. Lachmi Narain v. Balmakund (1) and Nacomal 
Tourmal v. Tarachand Sobhraj (2), relied on. 

Held, still further that the suit should not be placed 
onthe dormant file till such time as the plaintiffs 
chose to come forward andcomply with the order of 
the Court and apply that the suit should be removed 
from the dormant file and brought up for disposal. 
Lachmi Narain v. Balmakund (1), distinguished. 


Mr. Asudamal Rewachand, for the Appel. 
lants. 

Mr. Pahlajsing B. Advani, for the Res- 
pondents. i 


Lobo, J. — Tbis miscellaneous appeal 
arises in the following way. The respondents 
filed Suit No. 860 of 1927 in the Sub-Civil 
Court of Sehwan against the appellants 
for taking of partnership accounts. There 
was a preliminary decree passed in this 
suit and a Commissioner was appointed for 
the purpose of going into and settling the 
partnership accounts. On September 26, 
1935, the Court ordered the respondents- 
plaintiffs in the case to deposit a sum of 
Rs. 200 towards the Commissioner's fees. 
On the record before us, it does not appear 
whether this was a first deposit or whether 
as contended by the respondents the amount 
ordered to be deposited by the respendents 
was required to complete the Commissioner's 
fees before he submitted his report. The res- 
pondents plaintifs did not make the deposit 
as ordered and obtained an adjournment for 
this purpose from time to time. On November 
7, 1935, the respondents-plaintifis were per- 
emptorily ordered to deposit the sum of 
Rs. 200 and specifically warned that if the 
money was not deposited within 7 days, the 
suit was liable to be dismissed for want of 
prosecution. No deposit having been made 
till November 14, 1935, the learned Subor- 
dinata Judge on that day passed the follow- 
ing order : 

“Rupees 200 ordered to be deposited have not 
been deposited, Mr. Valiram asksfor time. I do 
not think he is entitled to any time now. The 
order for deposit of this money was passed as long 
ago as September 26, 1935, and plaintif has been 
obtaining time thereafter for this purpose. On the 
last occasion, viz.on November 7, 1935, plaintiff was 
specifically warned that if money was not deposit- 
ed, the suit was liable to be dismissed for want of 
prosecution and yet there has been default. Plaint- 
iff has been negligent and must bear the conse- 
quences, Suit dismissed with costs. Recall papers 
from Commissioner.” 
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Against this order, the respondents ap- 
pealed tothe District Oourt of Larkana. 
The appeal was admitted by the learned 
District Judge on condition that the res- 
pondents deposited the sum of Rs. 200 in 
the lower Court. This the respondents did. 
The learned District Judge, on May 8, 1936, 
allowed the appeal of the respondents. He 
tates : 

Ni “On the merits, I think the appellants should 
not be penalized for failure to deposit expenses 
by having their entire suit dismissed. I, therefore, 
allow the appeal and remand the suit to the lower 
Qourt for further proceedings on the preliminary 
decree.” 

Itis against this order of remand of the 
learned District Judge of Larkana that 
tke appellants, the original defendants in 
the case, have come to usin appeal, such 
appeal being allowed by O. XLIII, r. 1, 
cl. (u), Civil Prccedure Code. It appears to 
us in this matter that the order of the 
learned District Judge, in so far as it inter- 
feres with the discretion deliberately exer- 
cised by the trial Court when it penalized 
tbe respondents for their repeated failure 
to comply with the Court's orders, is entirely 
unjustifiable and cannot be supported. The 
suit was one of 1927. It wasa simple suit 
for taking of partnership accounts. In Nov- 
ember 1935; it had been pending for seven 
years. The learned Judge of the trial 
Court, was, therefore, quite reasonably desir- 
ous and anxious that this suit should come 
to a conclusion and be removed from his 
file of pending cases. The respondents were 
given time from September 26, 1935, to 
November 14, 1935, a period of over 6 weeks, 
to comply with the order of the Court. 
They had failed to do so, and in our opi- 
nion, the learned Judge was perfectly jus- 
tified in the circumstances of the case and 
exercised a judicial discretion in deciding 
to penalize the respondents for their conti- 
nuous flouting of the Court’s order. The 
only reason. given by the learned District 
Judge for so interfering is contained in the 
words : 

“On the merits I think the appellants should not 
be penalized for failure to deposit expenses by 
having their entire suit dismissed.” 

No doubt the order of the learned Judge 
of the trial Court is in law subjeat to 
appeal, and the learned District Judge 
hearing the appeal was in law authorized 
to allow it. In our opinion, however, in the 
circumstances of this case, the learned 
Judge has unnecessarily and unjustifiably 
interfered with a discretion judicially exer- 
cised by the learned Judge of the trial 
Court and on this ground we would not 
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have been prepared to upkold the order of 
remand. But there is an aspect of the case 
which has not been considered either by 
the trial Court or by the learned District 
Judge and it is this aspect that induces 

us to make an order of remand. Although - 
the learned Judge of the trial Court does 

not specifically say so, his order ‘of dismis- 

sal of the suit is evidently under the provi- 

sions of O. XVII r. 3, Civil Procedure Code, ` 
which reads as follows : 

“Where any party to a suit to whom time has 
been granted fails to produce his evidence or to 
cause the attendance of his witnesses, or to perform 
any other act necessary to the further progress of 
the suit, for which time has been allowed, the Court 
may, notwithstanding such default, proceed to decide 
the suit forthwith.” 

The rule does not say that the Court 
shall proceed to dismiss the suit. The 
words used are: “the Oourt may proceed to 
decide the suit forthwith.” This can only 
mean that the Court may proceed in such 
ciréumstances as the rule refers to, to decide . 
the suit cn such material as thereis on the 
record before it. Had the learned Judge of 
the trial Court decided the suit on the 
materials before him, he -would, without 
doubt, have acted according to law, but 
the learned Judge has not done so. From 
the order passed by him it is apparent that 
he dismissed the suit because of the failure 
of the respondents to deposit the sum of 
Rs. 200 ordered to be deposited by them and 
without reference to the materials on the 
record before him This, in our opinion, he 
could not do, 

Tt has been argued for the respondents, 
and rightly so, that the procedure adopted 
by the learned trialJudge was illegal; that 
a preliminary decree having been passed in 
the suit, the Court had no jurisdiction 
thereafter to dismiss the suit, and reliance 
was placed in support cf this proposition 
on the decision of their lLcrdships of the 
Privy Council in Lachmi Narain v. Balma- 
kund (1), which formed the basis cf the 
decision cf a Bench of this Court in Naoco- 
mal Tourmal v. Tarachand Sobhraj (2). 


So far, we are in agreement with the con- 


tention on this point of the learned Advo- 
cate for the respondents. But the learned 
Advoeate went further and argued that in 
the events that happened the only order 
that the leaincd Judge could have passed 


(1) 5LIA 321; 81 Ind, Oas. 747; AI R 1924 P O. 
198; 4 Pat. 61; 35M LT 143;47M LJ 4:1,20L W 
491; (1924) M W N 707;5 P L T 623;22A LJ 990; 
26 Bom LR 1129; 40 O L J 439; LR5 A (PO) 171; 
29 OW N 391, 1 O W N 629 (P O). 

(2) 28 SLR 167; 144 Ind. Cas. 883; A IR 1933 Sind 
200,6R S12. 
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was that the suit should be placed on the 
dormant file till such time as the respond-, 
ents chose to come forward and comply with 
the order of the Court and apply that the 
suit should be removed from the dormant 
fle and brought up for disposal. The 
learned Advocate attempted to convince 
us that the- contention received support 
from the decision of their Lordships of 
the Privy Councilin the case above refer- 
red to, Tne case with which their Lord- 
ships were dealing, however, is entirely dis- 
tinguishable, as that was a case of default 
of appearance covered bs O. XVII, r. 2, 
Civil Procedure Code, where entirely differ- 
ent conaiderations enter. Underr. 2, the 
manner of disposal of the suit after default 
of appearance is restricted to one of the 
modes directed in that behalf by O. IX, 
Civil Procediire Code. No such restriction 
appears in r. 3 of O. XVII, Civil Procedure 
Code and the remarks of their Lordships of 
the Privy Council in Lachmi Narains’ case 
(1), which have been relied upon can only 
be read as applicable to the facts and cir- 
cumstances of that case. TLe general 
principle, however, there enunciated that 
after a pieliminary decree has once been 
passed in a partition suit and the rights of 
the parties have been fixed, the snit cannot 
be dismissed otherwise than by an Appel- 
late Oourt, is undoubtedly applicable in this 
case. To accept the argument of the learn- 
ed Advocate for the respondents would fur- 
ther, it can easily be seen, lead to results 
most undesirable and disastrous. In every 
case of a similar kind the Court would be 
at the mercy of the parties in the matter 
of disposal of the suit ‘The orders of a 
Court could be defied with impunity and 
suits wouid lie indefinitely perhaps for 
years on a so-called dormant file.” We can- 
not fora moment accept such an argument. 
‘Lhe learned Advccate f.r the respondents 
contended that O. XVII, r. 3, Civil Proce- 
dure Cede, had no application. He was un- 
able, however, lo support his contention by 
reference t0 any authority and left us un- 
convinced, We think that in this case the 
proper order to pass is to set aside the order 
of the learned District Judge and to re- 
mand the case to the trial Court to be 
‘proceeded with and decided forthwith on, 
such materials as are on the record before 
the Court,and we order accordingly. The 
costs in this appeal and those of the lower 
Appellate Court to be borne by the respond- 
ents. The costs in the original Court to be 
costs in the cause. 


D. 3 Case remanded, 
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ALLAHABAD HIGH COURT 
Full Bench 
Leiters Patent Appeal No. 13 of 1936 
_ May 10,1938 5 
Tom, O. J.. BAJPAI AND MOHAMMAD 
IsmalL, JJ. ; 
KISHAN LAL—PuaINntirs—APPELLANT 
í versus 
MUHAMMAD ISHAQ AND 0OTHRRS— 
DerenpantTs—itRsPON DENTS 

Hindu Law—Limited_ owner—Daughter inheriting 
property of father as Hindu female—Suit by her 
against co-sharer for profits—Suit decreed for cer- 
tain amount—Amount increased in appeal—Appeal 
to High Court by ca-sharer—High Court reducing 
amount and awarding costs—During pendency of 
appeal, decree realized by daughter—Daughter dying 
and property passing to heir of her father—Co- 
sharer applying for refund of excess amount re~ 
covered under s. 144, Civil Procedure Code (Act V 
of 1908), and seeking toattach and sell property— 
Daughter's claim to profits held personal and estate 
inherited by her father’s heir could not be made 
responsible for refund of excess amount recovered by 
her. 

It is true that a widow or other limited heir is 
not a tenant-for-life but is owner of the property 
held by her subject to certain restrictions on aliena- 
tion and subject toits devolving upon the next 
heir of the last male owner upon her death and the 
whole estate is for the time being vested in her 
and she represents it completely, but a widow or 
other limited heir is not a trustee for the rever- 
eioners and she has absolute power of disposal of 
the income of the property inherited by her. She 
is not bound to save any portion of the income and 
she can spend the whole of it upon herself or give 
it away during her life to whomsoever she likes, 


A daughter inherited as a Hindu female the estate 
of her deceased father. She sued a co-sharer for 
the arrears of profits and obtained a decree for a 
certain amount which was increased on appeal by 
the District Judge. The co-sharer preferred an ap- 
peal to the High Court. While the appeal was 
pending, the daughter executed the decree and realiz- 
ed the amount. The High Court set aside the decree 
of the Appellate Oourt and restored that of the 
trial Court and awarded costs to the co-sharer. In the 
meanwhile the daughter died and her father's heira 
came in possession of the property. The co-sharer 
applied under s. 144, Civil Procedure Code, for the 
refund of the money realized in excess and sought 
to recover the amount by attachment and sale of 
the property now in the hands of the heirs of the 
daughter's father. The heirs instituted a suit for 
declaration that the property was not so liable: 

Held, that the claim of the daughter for arrears of 
profits was her personal claim and had no connec- 
tion with the ownership of the property inherited 
by her. She had full control over the income of the 
property and the amount realized by her and the 
property in the hands of her father's heirs after her 
death was not liable for the refund of the excess 
amount realized by her. Kishan Lal v. Muhammad 
Ishaq, 161 Ind. Cas. +23, reversed, Saodanini Dasi 
v. Administraior-General of Bengal (4) and Sub- 
ramanian Chetti v. Arunachelam Chetti (5), relied 
on. 

[Case-law referred to.] 

Held, further, that looking at the matter in another 
way, the amount which the co-sharer sought to 
recover, inasmuch as the decree of the District 
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Judge was set aside in ‘appeal by the High Oourt, 
never became an income in the true senso of the 
word; the decretal amount fixed by the District 
‘udge was realized by the daughter subject to the 
result of the appeal pending in the High Court, She 
realized it in her personal capacity and she had to 
refund it in her personal capacity. The estate in- 
herited by the heirs of her father could not, there- 
fore, be made responsible for the refund of the 
money claimed by the co-sharer, 


ia P. A. against the decision of 
pence! Singh, J. reported in 161 Ind. Oas. 


Messrs. Panna Lal and G. S. Pathak, 
for the Appellant. 
Mr. A. M. Khwaja, for the Respondents. 


Bajpai, J.— An important question of 
Hindu Law arose in this appeal and as that 
question was decisive of the appeal, the 
whole case has been referred by 2 Division 
Bench tous. The facts may be summarized. 
One Sarwan Lal was the owner of certain 
zamindari property. He died 20 years 
before the institution of the suit (suit was 
instituted on May 8, 1931). He left behind 
him a widow, Musammat Chain Kunwar, 
who also died 11 years before the institu- 
tion of the suit andthe property possessed 
by Sarwan Lal wasinherited by Musam- 

„mat Ganga Devi as a Hindu female she 
being the daughter of Sarwan Lal. Some 
time in 1927 Musammat Ganga Devi filed 
a suit for arrears of profits against 
Muhammad Ishaq in the Oourt of the 
Pargana Officer of | Tehsil Koil. The 
defendant to the suit was Muhammad Ishaq 
who is defendant No. lin the suit out of 
which this appeal has arisen. Musammat 
Ganga Devi obtained a decree on April 
2¢, 1927, for Rs 101-4-11. On appeal the 
learned District Judge of Aligarh increas- 
ed the amount to Rs. 402-14-9. This sum 
with costs was realized by Musammut 
Ganga Deviin execution of her decree. 
An appeal had already been preferred 
by the defendant Muhammad Ishaq, and 
on May 6, 1929, the High Court set aside 
the decree of the learned District Judge 
and restored that of the Court of first 


instance. The High Court further award- 
ed Rs. 58 as costs to Muhammad 
Ishaq. 


Muhammad Ishaq then applied under 
s. 144, Civil Procedure Code. for the recovery 
of that sum of money waich Musammat 
Ganga Devi had realized in pursuance 
of the decree of the District Judge in 
of the decree of the trial Court 


excess 1 | 
and for execution of his decree for 
costs and sought to recover the amounts 


by attachment and sale of the property 
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left by Sarwan Lal. The plointiff objected 
to this attachment in the Court of the 
Pargana Officer, but his objection was 
struck off. He, therefore, filed the present 
suit for a declaration that the plaintiff waa 
the owner in possession of the property 
detailed at the foot of the plaint and that 
the property aforesaid could not be attach- 
ed or sold in satisfaction of the amount 
payable to Muhammad Ishaq. Heset out 
a pedigree in the plaint in which he 
showed Nathu Ram, Kundan Lal alias 
Keval Ram and Misri Lal asthe heirs of 
Sarwan Lal. and himself as a distant 
reversioner. He, however, alleged that by 
virtue of certain gift deeds executed by 
the aforesaid three persons, their rights 
were transferred to the plaintiff and the 
plaintiff thus became the owner of the 
property of Sarwan Lal which was sought 
to be attached and scld by Muhammad 
Ishaq. He impleaded as defendants to 
the suit (1) Muhammad Ishaq, (2) Nathu 
Ram, (3) Kundan Lal alias Kewal Ram 
and (4) Misri Lal. The trial Court decreed 
the plaintiff's suit, but the lower Appel- 
late Court dismissed it and that decision 
was affirmed bya Single Judge of this 
Court. The plaintiff filed an appeal 
under the Letters Patent and, as stated: 
before, the Letters Patent Appeal has been 
referred to us. 

The question that arises for determina- 
tien is whether the estate of Sarwan 
Lal is liable to refund the money realized 
Ly Musammat Ganga Devi under the decree 
of the District Judge mentioned before 
which decree was set aside in appeal by 
the High Court or whether the personal 
heirs of Musammat Ganga Devi are liable 
for such refund. If the estate is liable 
then the plaintiff's suit was rightly dis- 
missed, but if the estate is not liable 
the plaintiff is entitled to the decree given 
by the trial Court. It may be mentioned 
that the learned Munsif and the learned 
District Judge have found, as a fact, that 
the plaintiff is entitled to the estate of 
Sarwan Lal. The lower Appellate Oourt 
and the learned Single Judge of this 
Court have, while dismissing the plaintiff's 
suit, emphasized the fact that a Hindu 


.widow represents the estate forthe time 


being and that when Musammat Ganga 
Devi brought a suit against Muhammad 
Ishaq in the Revenue Court sha sued ds a 
co sharer in possession of a daughter's estate 
but they have failed to attach due import- 
ance to the fact that the sait was not 
for the protection or augmentation of the 
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estate butin respect of a personal claim 
of hers. l 

lt is true that a widow or other limited 
heirs isnot a tenant-for-life but is owner 
of the property held by her subject to 
certain restrictions on alienation and 
subject toits devolving upon the next heir 
ofthe last male owner upon her death 
and the whole estate is for the time being 
vested in her and she represents it com- 
pletely, but a widow or other limited heir is 
nota trustee for the reversioners and she 
has absolute power of disposal of the income 
of the property inherited by her. She is 
not bound to save any portion of the 
income and she can spend the whole of 
it upon herself or give it away during 
her life to whomsoever she likes. The 
learned District Judge relies upon certain 
cases in support of the view which he took 
but in each one of those cases there was a 
reservation, and it was said that although 
adecree fairly and Properly obtained 
against. her in regardtothe estate was, 
in the absence of fraud or collusion, bind- 
ing on the reversionary heirs, a decree wag 
not so binding where it related to a matter 
personal to her: see the cases in Risal 
Singh v, Balwant Singh (1) Risal Singh v. 
Balwant Singh (2) and Sarju Prasad v. 
Mangal Singh (3). 

In the profits suit filed by Musammat 
Ganga Devi she represented the estate so 
far as ownership of the estate wag concern- 
ed, but she “was asserting a personal 
claim of hers in respect to income over 
which she had ‘absolute control In 
Saodamini Dasi v, Administrator-General 
of Bengal (4) their Lordships of the Privy 
Council held that where the executor of 
the willof a Hindu testator made over to 
the widow of the latter an aggregate 
sum consisting of accumolations of income 
accrued during eight years from her 
husband's death, undisposed of by his 
will, and the money was -not received by 
her asa capitalized Part of the inheritance, 
but as income that had been accumulated 
during hertenure of her widow’s estate 
andthe widow did no act showing an 
intention on her part to make this sum of 
money part of the family inheritance for the 


(1) 37 A 496; 30 Ind. Cas. 657; A I R 1915 All. 
360; 13A L 594, 

(2) 40 A 593; 48 Ind. Cas. 553; A IR 1918 p O 87; 
45 1A 168; 28 O L J519; 24 M LT 361; 9L W 52: 
23 C W N 326; (1919) M W N 155; 36 M L J597; 21 
Bom. L R 511P 0). f 

(3) 23.4 LJ 254; 87 Ind, Cas. 294: A I R 1925 All 
339; 47 A 490. 


(4) 20 O 433; 2014 12; 8 Sar. 272 (PO). 
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benefit of the heirs, the money so received 
by the widow belonged to her as income 
derived from a widow's estate and was 
subject to her disposition. In the course 
of their judgment their Lordships said: 
“The right she claimed was to receive 
Payment asthe “income came in," and if 
this income had reached the widow's hand 
as it accrued, there coulc have been no 
question as to the character in which she 
took it, meaning thereby that it would 
have been her personal property. In 
Subramanian Chetti v. Arunachelam, Chetti 
(5)an eminent Hindu Judge at p. 5* observ- 
əd as follows: 


“Nor it could be supposed that, as a matter of 
of abstract reasoning, there ig any necessary connec- 
tion between the limited nature of the estate which 
a widow takes in her husband's property and the 
interest accruing to her in the income derived by 
her as such limited owner, In the absence of any 
clear provision of Hindu Law, defining the charac- 
ter of her interest in tha income, it must, on general 
grounds, be held that what becomes vested in her, 
in her own right and what she can dispose of at 
pleasure is herown property not limited but abso- 
lute, exclusive and separate in every sense and devolvy- 
ing as such.” 


We might give an illustration to show 
that Musammat Ganga Devi's ownership 
of the property had no connection with her 
claim for profits. She could have, if she 
had so chosen, given a theka of the 
Property to a thekadar or she could have 
transferred the profits to an assignee 
and a suit for profits could have been 
filed either by the thekadar or by the 
assignee, and if similar events had 
happened in connection with the suit 
filed either by the thekadar or by the 
assignee, the person responsible for refund 
would have been the thekadar or the 
assignee and not the estate. There can be 
no doubt on the question that a widow has 
an absolute control over the income of the 
ancestral property which she inherits from 
her husband and can dispose of it as she 
pleases. Difficult questions have, however, 
arisen when the income is accumulated, 
but this case is fortunately free from any 
such difficulty. There was no accumulation 
ofincome so far as this particular case is 
concerned. All that happened was that 
Musammat Ganga Devi obtained a decree 
for profits from the Court of the District 
Judge and she realized the money and she 
died a year or so afterwards. She had 
full control over the amount realized by 
her and she never madeit a part of the 
estate which she inherited; at any rate 


(5) 24 M 1 (F B). 
“*Page of 28 M.—[Ha] 
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there is nothing on the record from which 
sucb an intention can be gathered. 

There ig yet another way in which this 
case may be looked at. The amount which 
Muhammad Ishaq seeks to recover inas- 
much asthe decree of the District Judge 
was set aside in appeal by the High Court 
never became an income in the true sense 
of the word; the decretal amount fixed by 
the District Judge was realized by 
Musammat Ganga Devi subject to the 
result of the appeal pending in the High 
Court. She realized it in her personal 
capacity andshe had to refund it in her 
personal capacity. Fcr the reasons given 
above, we hold the view that the estate 
inkerited by the heirs of her father cannot 
be made responsible for the refund of the 
money claimed by Muhammad Ishaq. We, 
therefore, allow this appeal, set aside the 
decree of the learned Single Judge of this 
Court and ofthe lower Appellate Oourt 
and restore that of the Court of first 
instance, The plaintiff is entitled to his 
ecsts in all Courts from defendant No. 1. 

Appeal allowed, 


RANGOON HIGH COURT 
Criminal Revision No. 578-B of 1937 
November 25, 1937 
BAGULEY, J. 

MA E MYAING-— APPLICANT 
versus 
THE KING—Oppositz PARTY, 

Criminal Procedure Code (Act V of 1898), s. 250— 
Cause shown by complainant, whether should be re- 
corded before ordering compensation. 

The Magistrate shall record and consider any cause 
which the complainant may show, and having con- 
sidered that cause he may for reasons to be recorded, if 
he is still satisfied that the accusation is false and either 
frivolous, or vexatious, direct com pensation to be paid. 
It is only after considering the cause so shown that an 
order can be passed directing him to pay compensa- 
tion. Unless and until the directory provisions of 
5, 250, Criminal Procedure Code, are complied with 
a Magistrate hasno power to order payment of com- 
pensation. Saleh v. Emperor (4), relied on. 

Cr. R. from an order of the First Addi- 
tional Magistrate (1), Nyaunglebin, dated 
August 27, 1937. 

Mr. Tha Kain, for the Applicant. 

Order.—Ma E Myaing, the present 
applicant, filed a compleint against Ma 
Mya Thin and Maung Kala charging them 
with offences under ss. 323, 324 and 511, 
Indian Penal Code. The case was dealt 
with by tle First Additional Magistrate 
of Nyaunglebin who after hearing ihe 
witnesses for the prosecution wrote an order 
on August 22, 1937, in which he. discharg- 
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ed the accused and stated that the case 
was false and highly vexatious and, there- 
fore, a fit case in which the provisions of 
s. 250, Criminal Prccedure Code, should 
be utilized, and he directed the complainant 
Ma E Myaing to pay Rs. 25 each to the 
accused as compensation or in default to 
undergo thirty days’ simple imprisonment. 
All this is contained in the order of dis- 
charge and so far asthe record shows, the 
complainant was never called upon to show 
cause why an order for payment of com- 
pensation should not be made. It seems 
quile clear that the learned Magistrate did 
not refer to s. 250, Criminal Procedure 
Code, or if he did, he entirely failed to 
grasp its provisions. 

The section, if read carefully, is quite 
simple and there should be no difficulty 
about applying it. The present sub as. (1), 
(2), (2) (a), (2) (b) and (2) (e) Were 
substituted for the old sub-ss. (1) and (2) 
in 1923 and perhaps some difficulty may 
arise by reason of the fact that rulings 
are often quoted which date from earlier 
than 1923 and are, therefore, inapplicable. 
There seem to be very few published rul- 
ings on this section which date from after 
1923 and difficulties may have arisen from 
the Courts being asked to follow rulings of 
an earlier date. Great care in this respect 
is necessary and I notice that in my edi» 
tion of Sohoni’s Oriminal Procedure Uode 
(Edn. 13 of 1931), the annotated book 
which is most frequently tused, there are 
many rulings still quoted which are directly 
at variance with the Jaw as it now exists, 
I would mention as examples In the matter 
of Safdar Husain (1), Ram Singh v. 
Mathura (2) and Haru Tanti v. Satish Roy 
(3}. None of these rulings are now good 
law, and there may be many others. The 
section is really simple. The Magistrate - 
in the order in which he discharges or 
acquits the acensed, if he is of opinicn 
that the accusation is false and either 
frivolous or vexatious, may, in his order of 
discharge or acquittal call tupon the com- 
plainant, or the person on whose ioforma- 
tion the accusation was made, to show 
cause why he should not pay compenga- 
tion. The Magistrate shall record and 
consider any causé which the complainant 
may show, and having considered, that 
cause he may, for reasons to be recorded, 
if he is still satisfied that the accusation 
is false and either frivolous or vexatious, 

(1) 25 A 315; A W N 1903,57. 

(2) 34 A 354; 14 Ind. Cas. £99;9A L J 308, 

{3} 38 O 302, 9 Ind. Cas, 45; 13CL J425, 
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direct compensation to be pzid. 

In the present case the Magistrate made 
no attempt to comply with the provisions 
of the. section and in particular he did not 
record any cause shown by the complain- 
ant against an order under the section 
being made. This is of particular import- 
ante because as has been pointed outin Saleh 
v. Emperor, 33 Cr. L. J. 644 (4) by Mehta, 
A. J. O., when an order for payment of com- 
pensation is passed under s. 250, the virtual 
effect of an order of compensation is that 
ib amounts to a summary conviction of the 
complainant and itis a fundamental rule 
of Criminal Law that no person shall be 
convicted without .being given an opportu- 
nity of meeting the charge framed 
against him. The section does not provide 
that his examination shail be recorded 
like that of an accused person, but if he 
shows cause Verbally what he says should 
be written down in the words used by 
him, in order that a Court of Appeal or 
revision may know exactly what he really 
meant or, if he prefers- to show cause by 
filing a written statement, that written 
statement must be placed on the record 
and itis only after considering the cause 
so shown that an order can be passed 
directing him to pay compensation. Unless 
and until the directory provisions of this 
section are complied with, a Magistrate has 
no power to order payment of compensa- 
tion and, therefore,’ this Court has power 
to deal with the matter in revisicn. I set 
aside the order directing payment of 
compensation. The record does not slow 
clearly whether the money has been realiz- 
‘ed from the applicant or not: if it has 
been realized it must be refunded to her. 

D. Order set asiue. 

(4) 33 Cr. L J 644; 138 Ind. Cas. 635; A I R 1932 Sind 


-156; (1932) Or, Cas. 692; 26 BL R 299; Ind, Rul, (1932) 
Sind 85, 


ALLAHABAD HIGH COURT 
Full Bench 
First Civil Appeal No, 471 of 1934 
May 12, 1938 
IQBAL AHMAD Harriss AND ALLSOP; JJ. 
RAM GOP AL—DerrenpanT—APPELLANT 
versus 
LAGHHMAN DAS AND 0OTHERS—PLAINTIPES 
— AND CTHERS— DEFENDANTS — RESPONDENTS 

: Transfer of Property Act (IV of 18:2), ss. 83, 84— 
“Mortgage deed not indicating that mortgagees advanced 
money except in individual capacity— Death of one of 
mortgagees—Deposit by mortgagor under s. 83 to account 
of surviving mortgagees and to estate of deceased mort- 
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gagee impleading his sons and heirs— One son found 
not entitled to any mortgage money—Interest ceases 
to run from date of depostt—Deposit made to account 
of persons named and not to estate of deceased mort- 
gagee—Some persons named not entitled to money— 
Interest does not cease to run from date of deposit. 

Where there is nothing in the mortgage deed to 
indicate that the mortgagees advanced the money 
otherwise than in their individual capacities and 
where after the death of one of the mortgagees the 
mortgagor makes a deposit under s. 83, Transfer of 
Property Act of the full amount due to the account of 
the surviving-mortgagee and to that of the estate of 
the deceased mortgagee expressly or by necessary 
implication, impleading his sons as his heirs and it is 
subsequently found that one of the sons had no 
right to any part of the mortgage money, interest 
ceases to run from the date of the deposit (or possibly 
from the time when the notice required by s. 83 has 
been served on those entitled to recover the money). 
On the other hand, if the deposit is made to the 
account of certain persons named and not to the estate 
of the deceased mortgagee in such a way that only 
the persons named can recover the amount deposited, 
interest will not cease to run if some of the persons 
named are not entitled to the money. Ganeshi Lal v, 
Rohni Rukumdhauj Prasad Singh (1) and Ram 
Sumran v. Sahibzada Bijat Partab Narain Singh (2), 
explained. 

[Case-law discussed.] 


F. O. A. from the decision of the Sub- 
Judge, Farrukhabad, dated July 30, 1934. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellant. 

Messrs. P. L. Banerji and Govind Das, 
for the Respondents. 


Allsop, J.—The following question has 
been referred to this Bench : 

“Where there is nothing in the mortgage-deed 
to indicate that the mortgagees advanced the 
money otherwise than in their individual 
capacities and where after the death of one 
of the mortgagees the mortgagor makes a deposit 
under s. 83, Transfer of Property Act of the 
full amount due tothe account of the surviving 
mortgagee and to that of the estate of the 
deceased mortgagee expressly or by necessary im- 
plication, impleading his sons as his heirs and 
it is subsequently found that one of the sons had 
no righttoany part of the mortgage money, did 
interest cease torun, frum the date of the deposit 
or continue to runhowever, bona fide the action 
of the mortgagor might have been ?” 


The suit out of wuich this reference has 
arisen wesone forthe sale of property 
on the basis of a mortgage daied August 
ll, 1921, executed by Abdul Hakim in 
favour of Jhunni Lal and his son Nanshe 
Mal, Abdul Hakim transferred his interest 
to Ram Gopal who made a deposit under 
s. 83, Trausfer of Property Act on August 
13, 1925. At that time Jhunni Lal was 
dead. He had left four sons, Mohan 
Lai, Nannhe Maj, Lachuman Das and Ram 
Narain. Ram Gopal in his upplication stated 
that Jhunni Lal was dead and he men- 
tioned tuat tuese four persons were bis 
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sons. He impleaded them as opposite 
parties and prayed that the money 


deposited should be paid to them. Nannhe 
Mal, Lachbman Das and Ram Narain 
claimed the amount deposited on the 
allegation that they were members of a joint 
Hindu family with Jhunni Lal and that 
Mohan Lal had separated from the family 
and had no interestleft inthe mortgage. 
Mohan Lal maintained that he was entitled 
to one-fourth of the amount deposited. 
The result was that the deposit was 
never withdrawn by the mortgagees. 
Ram Gopal eventually tock the money 
out of Court on December 17, 1929, and 
later the suit for sale was instituted by 
the two sons of Nannhe Mal who by 
that time was dead and by Lachhman Das 
and Ram Narain. We should perhaps 
mention in order to avoid confusion that 
Lachhman Das is also known as Chhote 
Lal because thatis the name given in the 
application made by Ram Gopal. The 
question at issue was whether Ram 
Gopal was bound to pay interest on the 
mortgage money after the date of his 
deposit, i. e. after August 13,1928. We 
must, however, emphasize that the 
question which has. been referred to us 
is in general terms and we are not called 
upon toexpress any 
point whether the deposit by Ram Gopal 
‘was Or was Dot one tothe account of the 
estate of the deceased mortgagee. We 
have to answer the question put to us 
on the assumption that there was a 
deposit expressly or by necessary impli- 
cation tothe estate asthe deceased mort- 
gagee. 

The reference is made because it appear- 
ed to the Judges comprising the Bench 
that there was a conflict of decisions 
between the casesin Ganeshi Lal v. Rohni 
Rukumdhuj Prasad Singh (1) and Ram 
Sumranv. Sahibeada Bijai Partab Narain 
Singh (2). In the latter case the appellant, 
the mortgagor oflanded property to the 
Rani of Sitosi, deposited the full redemp- 
tion money in Court, payable to her legal 
heirs or representatives; and he recited 
in his application the names of the persons 
who would be so under the will set up by 
them as the Rani's last testamentary 
act in respect of the property, of which 
the appellants mortgaged estate was a 
part. He also set out the names of the 
respondents, who claimed the estate by 

(1) 50 A 655; 108 Ind, Cas. 570; A I R 1928 All. 311; 
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(2) A W N 1885, 328. 
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and denied the 
validity of the will. The Court paid the 
money deposited to one of the executors 
under the will andit was held that the 
deposit was a perfectly good one and 
that the mortgagor had discharged his 
liability. The learned Judges decided 
that the executors and the respondents 
could settle their dispute between them- 
selves. In Ganeshi Lal v. Rohni Rukum- 
dhuj Prasad Singh (1) as far as we can 
discover from the judgment, the deposit 
was made to the account ofthe two sons 
of the deceased mortgagee. It was found 
that the rule of primogeniture applied to 
the mortgagee's family and that the elder 
son was alone entitled to recover the mort- 
gage money. In these circumstances, it 
was held that the deposit. under s. 83 was 
not a valid deposit which would entitle 
the mortgagor to withhold interest on the 
mortgage debt. In the view that we take 
of the question before us, it appears to us 
that there is nonecessary conflict between 
these two ‘decisions. We have been 
referred toa number of other cases. One 
of these is Debendra Mohan Roy v. Sona 
Kunwar (8) where the deposit was made 
not only to ths account of the mortgagee 
but also to the account of the mortgagee’s 
Pleader. It was there held that the depo- 
sit was not a good one. 

Another case is thatin Madhavi Amma 
v. Kunhi Pathumma (4). The judgment 
in that case was avery short one,-but it 
was held thatthe mortgagor could not 
claim the benefit of ss. 83 and 84, Transfer 
of Property Act, where he deposited the 
mortgage money tothe credit of persons 
who were not entitled to it in addition 
to persons who were entitled toit. The 
reason given wasthat the persons really 
entitled to the money could not draw it, 
Then there is the case in Balusami Aiyar 
v. Krishnaswami Aiyar, 84 Ind, Cas. 698 
(5), In that case the mortgagor when 
depositing the amountin Court requested 
the Court to decide which of the two 
counter petitioners was entitled to receive 
The Oourt refused to make 
any decision and it was held that the 
Court was wrong. In Subba Rao v. 
Pounammal Nadathi (6) a deposit was one 
to the account of all the heirsof the mort- 


(3) 26 A 2934; A W N 1901, 2,1 ALJ 5. 


3 
(4) 23 M 510. S 
{5} 84 ind. Cas, 898; .A IR 1924 Mad. 559; 46 ML 


J 497; 19 L W 541; (1924) M W N 335; 34 ML T 


244. , 
(6) A IR 1924 Mad. 453; 80 Ind. Oas, 363; 46ML J 
74; 19 L W 294. 
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gagee and of a sub-mortgagee from one of 
them. The right of the sub-mortgagee was 
questioned by the mortgagees who were 
not concerned in the sub mortgage. It was 
found that the money was due to the sub- 
morgagee and at the same time it was 
held that the deposit was valid. 

In .Harihar Bakhsh Singh v. Sheo Singh, 

36 Ind. Oas. 14 (7), Thakur Sheo Singh, 
the mortgagor, made a deposit under 
s. 83, Transfer of ‘Property Act. In his 
_ application accompanying the deposit he 
said that the deed had been originally in 
favour of Hakim Sheo Dayal and Pandit 
Sheo Prasad and that Hakim Sheo Dayal 
alone had transferred the right under it to 
Harihar Bakhsh. He asked that the amount 
deposited should be paid toHarihar Bakhsh 
alone. The learned Subordinate Judge 
refused to pay the money to Haribar 
Bakhsh upon the ground that he was not 
alone entitled toit, In a subsequent suit 
for redemption, it was admitted by Pandit 
Bheo Prasad that Harihar Bakhsh alone 
had the right torecover the money. The 
question arose whether Harihar Bakhsh was 
entitled to interest after the date of the 
deposit and it was held that he was not 
so entitled because it was the fault of him- 
self and the co-mortgagees that he was 
not able to recover the amount paid into 
Court. In Nagathal v. V. Arumugam Pillai 
(8) it was held that interest ceased to run 
from the date of the deposit when the 
amount deposited was not drawn because 
of quarrels among the heirs of the mort- 
gagees. The judgment -in this case, how- 
ever, is very short and it is not quite certain 
- when the facts were. Finally in Vasava 
Menon v. Kelu Achan (9) it was held that 
a mortgagor could deposit the money in 
Court so that the Court could decide and 
pay the amount to the person who might 
be entitled if there was a dispute among 
the co-mortgagees as to who was entitled 
to receive the money and give a valid 
discharge. 

We think on a proper View of the matter 
that all these rulings can be reconciled 
and that the real solution of the problem 
before us is to be found in ss. 83 and 
84, Transfer of Property Act. Section 83 of 
the Act lays down that the mortgagor may 
deposit the amount due on the mortgage in 
Court to the account of the mortgagee and 

o) 36 Ind. Cas. ¢14; AI R 1916 Oudh 292; 190 0 


(8) A IR 1923 Mad. 354; 79 Ind. Oas. 40; 44M L J 
362;17 L W 154; 32 M LT 371. 

JAIR 1926 Mad. 1087; 97 Ind. Cas, 735; (1926) M 
W N 648. 
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that the Court shall thereupon caitse written 
notice of the depcsit to be served on the 
mortgagee. It also allows the mortgagee 
to apply for and receive the money deposi- 
ted if he is willing to do so. Section 84 
is in the following terms: 

“When the mortgagor or such other person as 
aforesaid has tendered or deposited in Court under 
s. 83 the amount remaining due on the mortgage, 
interest on the principal money shall cease from the 
date of the tender or in the case of a deposit when 
no previous tender of such amount has been made, 
as soon as the mortgagor or such other person as 
aforesaid has done all that has to be done by him 
to enable the mortgagee to take such amount out 
of Court, and the notice required by s. 83 has been 
served on the mortgagee... .” 

‘The important points are that the deposit 
must bein favour of the mortgagee and 
that interest shall cease 10 run asson as 
the mortgagor has done all that has to be 
dons by him to enable the mortgagee to 
take such amount out of Court. Section 59 
(a), Transfer of Property Act, says that the 
term mortgagee shall be deemed to include 
persons deriving title from a mortgagee. 
When the original mortgagee has died, the 
term mortgagee means the person who is 
entitled to recover the mortgage money 
for the time_being. That person may be 
the heir or successor in interest of the mort- 
gagee or it may be an executor or adminis- 
wator ora person holding a succession 
certificate in respect of the debt. It seems 
to us that a mortgagor, 1f he does nut 
know whothe legal representative or suc- 
cessor in interest of the mortgagee is, may 
deposit the money in Oourt with a request 
that the Court shall pay it to the person 
who is entitled to recover it. If he does 
that, he has done allthat is required of 
him to enable that person to recover the 
money. Ifthere is any dispute between 
rival cleimants, it is the business of the 
person properly entitled to take steps to 
satisfy the Court that he is the person to 
whom the money should be paid. It would 


“be most unfair to deprive the mortgagor 


of his right to redeem the mortgaged 
property merely because there was a dispute 
between a number of people about tLe 
right to succeed to the interests of the 
mortgagee. Those people might take a 
considerable time in having their disputes 
settled and it might be years before the 
mortgagor was ableto know to whom the 
money should be paid. For all that time 
he would be deprived of the power which 
is expressly given to him by statute to 
redeem the property in a summary way 
by depositing the amount due in Court. 
Although he might be prepared to pay the 
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money, he would still be compelled to pay 
interest upon it. On the other hand, it 
is always open to rival claimants to the 
estate of the mortgagee to settle with little 
delay in asummary manner who is to be 
allowed to recover the money on behalf of 
the estate. An application can be made 
for a succession certificate and if the ques- 
tions involved are complicated and aifficult, 
the Court will issue a certificate after a 
summary inquiry to the persen who is 
prima facie best entitled and will, if neces- 
sary, take security from that person for 
payment to others who ultimately may be 
found to be entitled to the money ‘or 
some of it. All that the mortgagor is 
required to do is to make the money avail- 
able to the person who is entitled to get it. 

The apparent discrepancies in the various 
cases which we have quoted are due tcthe 
various circumstances in which the deci- 
sions were given ; if the mortgagor makes 
a deposit lo the account of certain named 
persons, the Court has to pay the money to 
those persons or tonobody at all. In these 
circumstances, if among those persons are 
included some who are ultimately found to 
have no title to the money, if is obvious 
that the mortgagor has himself prevented 
the rightful claimants from recovering the 
money dueto them. On the other hand, 
if the mortgagor states in the petition 
accompanying his deposit that he is paying 
the money tothe account of the estate of 


the deceased mortgagee and asks the Court ` 


to pay that money over to anyone who can 
establish his title to it, it seems to us that 
he has done all that is required todo. It 
would not be necessary for the Court in 
which the money was deposited to make 
any enquiry or come to any decision upon 
the titles of the persons claiming. The 
Court would simply say that any person 
who could produce a succession certificate 
or other authority to withdraw the money. 
might withdraw it We need hardly say of 
course that it would be necessary that 
notice should have gone to those who were 
entitled to recover the money although it 
might alsohave gone toothers who were 
not soentitled. In Ram Sumram v. Sahib- 
zada Bijai Partab Narain Singh (2) tue 
mortgagor deposited the money and stated 
all the facts and requested the Oourt to 
pay tke money to the person to whom the 
Court thought that it should be paid. In 
these circumstances in our opinion the 
deposit was quite valid as the Court held. 
On the other hand, in Ganeshi Lal v. 
Rohni Rukumdhuj Prasad Singh (1) tha 
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deposit we gather was in the name of both 
the sons that is, in the name of two definite 
men and inthe circumstances it was im- 
possible for the Court to pay the money only 
to ons of them The result was that the 
true claimant, i. e. the elder son, was des, 
barred from withdrawing the money owing 
to the actin of the mortgagor himself. In 
these circumstances again we think that 
the decision of the Court was right and 
that the deposit was not valid. We think 
that all the other rulings which we have 
quoted could be explained on the same lines. 

In Harihar Bakhsh Singh v. Sheo Singh, 
36 Ind. Cas. 814 (7) for instance, the mort 
gagor did al] that was required of him and 
it was entirely the fault of the person en- 
titled that he was not able to recover the 
money from the Court. Our answer to the 
question put to usis that in the circum- 
stances set forth in the question, interest 
ceased to run from the date of the deposit 
(cr possibly from the time when the notice 
required by s. 03 had been served on those 
entitled to recover the money). On the 
other hand, if the deposit was made to the 
account of certain persons named and not 
to the estate of the deceased mortgagee in 
such a way that only the persons named 
could recover the amount deposited, inter- 
est would not cease to run if some of the 
persons named were not entitled to the 
money. The question of the nature of the - 
deposit has not been referred. -to us and we 
express no opinion upon it. 

8. Reference answered. 





RANGOON HIGH COURT 
Letters Patent Appeal No. 4 of 1987 
November 11, 1937 
Reperts, O. J. AND DUNKLEY, J. 
U PO HLA AND ANOTAER— APPELLANTS 
versus 
KO PO SWAT AND ANOTHER—RESPONDENTS 

Execution—Attachment of crop of judgment-debtor 
standing on land of third persons, by decree-holder— 
Attachment and sale, whether subject to terms of 
tenancy between judgment-debtor and third persons 
—Knowledge on part of attaching decree-holder, if 
essential, 

A judgment-creditor can in execution attach and 
bring to sale only the right, title and interest of his 
judgment-debtor in the property against which pro- 
cess in execution is issued at his instance, He 
obtains by the warrant of attachment the right to 
bring to sale the property ofhis judgment-debtor 
subject to all the equities which were binding on 
that property in the hands of his judgment-debtor. 
He is just as much bound by those equities as was his 
judgment-debtor, and it matters not whether he has 
knowledge thereof or not Consequently the decree- 
holders in attaching and bringing to sale the crop 
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grown by their judgment-debtor on the land of the 
third persons are bound by theterms of the tenancy 
agreement between their judgment-debtor and the 
third persons -whether they have knowledge thereof 
or not. Maung Po Lwinv. Maung Sein Han (1), dis- 
tinguished, 

L. P. A. from the decree of the High 
Court, dated May 25, 1937. 

Mr. U Tun Tin, for the Appellants, 

Mr. Rahman, for the Respondents. 

Roberts, C. J.—This appeal must be 
allowed and we must set aside the judg- 
ment of Spargo, J. and of the Assistant 
District Judge and restore the decree 
granied by the Township Judge of Wakema 
with costs here and in the Courts below. 
The Township Court of Wakema dealt with 
this case clearly and fully except for an 
unfortunate clerical error in the judgment 
which it is easy to explain. The decree- 
holders in this case were landlords who 
had a decree for vent, and Mr. Rahman 
who appears for them says that they are 
as much entitled to, rent from the tenants 
as the appellants are. The appellants are 
other landlords and they are also entitled to 
their rent, and they had a contract with 
their tenants that the paddy grown upon 
the land which they leased to them should 
be charged with payment of rent due 
to them before the tenants could reduce 
it into their own possession. It is quite 
clear from the decided authorities that a 
decree-holder who is attaching property 
under the process of execution cannot 
seize property which his judgment-debtor 
holds subject to restrictions and ignore 
those restrictions: he cannot, in other 
words, obtain a better title than the 
judgment-debtor has got. That has been 
made clear in a number of cases and is so 
. elementary a proposition of law that I 

need not pause for authorities, but the 
two causes to which the learned High 
Oourt Judge has referred in his note grant- 
ing a certificate of appeal are sufficient 
to establish the proposition in these Courts, 
and we follow them without hesitation. 

The matter is really a simple one. It 
is not complicated by any question of 
agricultural custom, and it having been 
admitted that the respondents attached 
the whole of the paddy onthe appellants’ 
land without leaving any for the appel- 
lants to take in satisfaction of the charge 
which they held upon it that was alleged 
in the pleadings and admitted by there 
being no denial in the paragraph of the 
written statement corresponding to the 
paragraph in the plaint in which it was 
alleged, that was an end of the matter; 


176—65 & 66 


ü ro nia v. Ko Po swat (RANG) 


513 


they did that and they had no right to do 
it because of the equities subject to which 
the judgment-debtors held the paddy. As 
I say therefore this appeal must be allow- 
ed. Advocate's fee in this Court six gold 
mohurs. 


Dunkley, J.—In the Township Court 
and on appeal to the Assistant District 
Court, and again on second appeal to 
this High Court, this case has been 
throughout fought on the question whe- 
ther the present respondents (who were 
defendants in the Township Jourt) had 
knowledge of the terms of the agreement 
between the appellants (who were plaint- 
ifs in the Township Court) and their 
tenant. The question of knowledge was 
entirely irrelevant. A  judgment-creditor 
can in execution attach and bring to sale 
only the right, title and interest of his 
judgment-debtor in the property against 
which process in execution is issued at his 
instance. He obtains by the warrant of 
attachment the right to bring to sale 
the property of his judgment-debtor sub- 
ject to all the equities which were bind- 
ing on that property in the hands of his 
judgment-debtor. He is just as much 
bound by those equities as was his judg- 
ment-debtor, and it matters not whether 
he has knowledge thereof or not. Oon» 
sequently the respondents in attaching 
and bringing to sale the crop grown by 
their judgment debtor on the land of the 
appellants, are bound by the terms of the 
tenancy agreement between their judg- 
ment-debtor and the appellants, whether 
they have knowledge thereof or not. All 
that was decided in Maung Po Lwin v. 
Maung Sein Han (1) was that a purchaser 
of the crop who purchases for value in good 
faith without knowledge of the terms of 
the tenancy agreement is not bound by its 
terms, but is bound if he purchases with - 
such knowledge. With the greatest respect, 
Lam doubtful whether a purchaser for good 
consideration is bound by the agreement 
between the tenant and his landlord in 
any event, but that point does not arise 
in the present ¢ase, and the correctness of 
the decision in Maung Po Lwin v. Maung 
Sein Han (1) must be left for future con- 
sideration when the point arises. The 
position of an attaching judgment-creditor 
is entirely different; he is always bound by 
the terms of the agreement between his 
judgment-debtor and the latter's landlord, 


(1) 7R 100; 116 Ind. Oas. 478; A I R 1929 Rang. 
93; Ind. Rul. (1829) Rang 158, 
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whether he has knowledge thereof or not. 


“I, therefore, agree that this appeal must be 
allowed with costs throughout. 


D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Miscellaneous Case Nc. 363 of 1937 
November 25, 1937 
NJAMAT ULLAH AND MoHAMMAD ISMAIL, JJ. 

DATA RAM AND ANOTAER— APPELLANTS 
versus 
DHARA AND ANOTHER—RESPONDENTS 
Agra Tenancy Act (111 of 1926), ss, 230, 273, 121— 


Suit for share of profits by person alleging to be co- = 


tenant with defendant is exclusively triable by Civil 
Court—Plaint cannot be returned io Revenue Court 
—Neither procedure in s, 213 nor s. 121, applies, 

A suit by a person claiming a share of profits in 

proportion to his share in the holding, on the al- 
egation that he was co-tenant with defendants, is 
exclusively cognizable by a Oivil Court. The suit 
as framed not being triable by Revenue Court, the 
plaint cannot be returned for presentation to Ke- 
venue Court. The procedure laid down in s, 473 
of the Agra Tenancy Act, cannot be applied to such 
a suit as the defendants do not plead that they hold 
the land in dispute as the tenants of the plaintifis 
or of a person in possession of the holding from the 
plaintifs. Nor has s. 121 of the Act application, 
because, the plaintiffs do not claim the formal relief 
of a declaration of their rights es tenants, so that 
if the suit succeeds, the relief may be embodied in 
the decree. Jummd Das v. Misri Lal (2) and 
Qudsia Janv. Zahid Hussain (3), relied on, Ram 
Kali v. Kamta Prasad (1), dissented from, 

The decision of a Civil Court in such a suit on 
the issue as to whether the plaintiff is co-tenant of 
the land in dispute with the defendants being inci- 
dental and the Revenue Court having a conclusive 
jurisdiction to grant a declaration of right, it will 
be open to the party aggrieved by the Civil Court 
decision to institute in the Revenue Court a dec- 
laratory suit under s. 121, Agra Tenancy Act, 

Monammad Ismail, J.—The facts that 
have given rise to this reference may be 
shortly stated. The plaintiffs came to the 
Court of the Judge, Small Causes, on the 
allegation that they were co-tenants with 
the defendants of certain land which’ was 
exclusively in the cultivation of the defend- 
ants. The plaintifis claimed profita in pro- 
portion to their share in the holding. “The 
defendants contested the suit and alleged 
that the plaintiffs were not the tenants of 
the holding ond that the Civil Oourt had 
no jurisdiction to try the suit. On the 
pleas raised by the defendants the follow- 
ing issues were framed by the Court; 

“(L). Whether the plaintiffs are co-tenants of the 
land in dispute with the defendants ? (2). Has the 
Coart jurisdiction to try the case ?” 

Tre lower Court felt itself bound by the 
ruling of a learned single Judge of this 
Court reported in Kam Kali v. Kamta 


bait Rasi v. dara (ALL) 


17616 


Prasad (1), but foresaw some difficulties in 
adopting the procedure indicated in that 
ruling. It has, therefore, referred the fol- 
lowing question to this Court for decision : 

“Whether the plaint should in this case be re- 
turned for presentation to the proper Courtor whe- 
ther the suit is stayed and one of the parties be 
directed to obtain the declaration of bis rights from 
the Revenue Court ?” 


Before answering the question involved 
in the reference, we propose to deal with 
the issue of jurisdicticn that has been rais- 
ed by the defendants. It cannot be dis- 
puted that ordinarily the Civil Oourt has 
jurisdiction to try all suits of a civil nature 
excepting suits of which cognizance is 
either expressly or impliedly barred (s. 9, 
Civil Procedure Code). Lt seems to be 
suggested that the decision of Issue No. 1, 
if it is in favour of the plaintiff, will involve 
a declaration that the plaintifiis a tenant 
ofthe landlord through whom the defend- 
ant claims and that, therefire, the suit is 
of the nature ccnten plated by s. 121, Agra 
Tenancy Act. It is argued on the autho- 
rity cf the ruling quoted above that the 
jurisdiction of the Civil Cuurt is barred by 
the provisions of the Agra Tenancy Act, 
To give effect to this contention will lead 
to great ancmalies. The plaint as it stands 
discloses a suit cognizable by a Civil Court. 
lt cannot be returned for presentation to 
the Kevenue Court. The only other course’ 
left is to dismiss the suit which will mean 
that the defendant can, by merely denying 
the right of the plaintiff in such a suit, can 
have his suit dismissed withcut a trial. 
Obvicusly the prccedure laid down ins. 273 
of the Act cannot be applied as the defend- 
ants in this ‘case do not plead that they 
hold the land in dispute as the tenants of 
the plaintiffs or of a person in possession 
of the holding from the plaintifis, 

We think s.121 ofthe Act has no appli- 
cation because the plaintiffs do not claim 
the formal relief of a declaration of their 
rights as tenants, so that if the suit succeeds, 
the relief may be embodied in the decree. 
The only relief claimed by them isthe re- 
covery of profits and since the defendants 
deny their right, it is incidentally involved 
in the suit: The bar provided by s. 230 of. 
the Act will be effective only if the suit is 
of the nature specified in Sch. 1V, to the 
Act. A suit for profits by a tenant against 
his cc-tenant is not so specified. Therefore, 
it is clear that on the allegations in the 
plaint the suit is exclusively cognizable by 


(1) A IR 1934 All. 404; 148 Ind. Cas. 640; 6R A 
754; L Rp A 129 Rev; 18R D102; 1934A L R 
444, 
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Oivil Court. This view has repeatedly 
found favour with this Court: see Jumna 
Das v. Misri Lal (2; and Qudsia Jan v. 
Zahid Husain (3) and others. In Ram Kali 
v. Kamta Prasad (1), the Civil Cours was 
directed to return the plaint to the plaintiff 
for presentation to the Revenue Court. 
With great respect we tind ourselves unabie 
to endorse this course. The plaint should 
be returned bya Courtifitis found that 
the suit is not within its territorial or pecu- 
Miary jurisdiction. In many other cases it 
may be the duty of the Court to dismiss tho 
suit ifit finds that it is mot cognizable 
by the class of Courts to which that Uourt 
belongs. In the present case the suit as 
framed cannot be entertained by the Reve- 
nue Court at all. We have given our reae 
sons for holding that the proper forum for 
a suit for recovery of protits by a tenant 
against a c.=tenant is the Civil Oourt. Tne 
Revenue Court will not be justified in 
taking cognizance of this suit having regard 
to the allegations in the plaint. The result 
will be that the plaintiffs will be denied 
a redress ia either Civil or Revenue Court. 
This may be inevitable in cervain cases 
where the plaintiff does not frame his 
suit in the manner prescribed by law. Kut 
we Can find no fault with the frame of the 
suit in the present case. The plaintiffs 
could not be expected to foreses the defeace 
that was setup by the defendants. We, 
however, see no justification for holding that 
the cognizance of the present suit is barred 
by any of the provisions of the Tenancy Act. 
As already said the issue relating to the 
tenancy raised by the defendants is only 
incidental to the main relief. If tae Gourt 
ultimately finds that tne plaintiffs are not 
the tenants, the suit will have to be dis- 
missed. On the other hand if the plaintifs 
succeed in establishing their ttle to the 
tenancy, they will be entitled to a decree 
for protits which they claim. In Ananti v. 
Chhannu (4), the learned Judges had to 
consider the following question : 

“Where a plaintif alleging himself to bea tenant 
guesa defendant treating him as a trespasser, for 
possession and compensition regarding a holding 
or a part thereof, and the defendaut pleads tenancy 


having regard to ss. $9 and 230 of Act ill of 1928, is 
the sujt maintainable inthe Civil Court ?” 


(2) A IR 1935 All. 271; 155 Ind. Oas. 37; 57 A 
852; (1935) ALJ 112; 1935 RD 40; 1985 AL R 
306; 7 R A 861. 

(3) AI R 1935 All, 545; 155 Ind. Oas. 38; (1935) A 
L J 482; 57 A 854; 1935 A L R 307; 1935 R D 159; 7 
R A 862; L R16 A 216 Rev. 

(4) (1880) A L J 2:6; 124 Ind. Gas. 540; A I R 1930 
All, 193; 52 A 501;14 RD 201; Ind. Rul, (1930) Al, 
540 (F B). 
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The majority of the learned Judges ans- 
wered the above question in the affirmative. 
In discussing this question the learned 
Judges made the following observation at 
p. 207* ; 

“We are of opinion, that the jurisdiction of the 
Court is to be initially determined by the allega- 
tions made in the plaint and the allegations made 
inthe written statement cannot oust that jurisdic- 
tion unless and until the allegations of fact have 
been gone into, tried judicially and found to be 
true, and the plaintiff's allegations have been found to 
be false.” 

In our judgment this observation mate- 
rially supports the view we have taken in 
this case. In another case a Division Bench 
of this Court, dealing with a case where 
the plaintiffs alleged and proved bnat they 
were members of a joint Hindu family witu 
the defendants and were assuch entitled 
to adeclaration of their right to zamindart 
properties and the tenancy holdings owned 
by the family, held that the suit was main- 
tainable in the Civii Court, as it was based 
on a cause of action with respecl to which 
adequate reliefs could not be granted by 
the Kevenue Court : see Sukhdeo v, Busdeu 
(5). Similarly in the present case the 
Revenue Court has no jurisdictioa to grant 
adequate relief to the plaintifs and, taere- 
fore, tue whole suit can be legally wied by 
the Oivil Gourt alone and sne suit as fran- 
ed is maintainable in that Cont. Tae de- 
cision of the Civil Court on lasus No. L 
being incidental and the Revenue Court 
having a conclusive jurisdiction to grant a 
declaration of right, it will be open to the 
party aggrieved by tue Civil Court decision 
to institute in the Revenue Court a decla- 
ratory suit under s. 121, Agra Tenancy Act. 
We, therefore, answer both parts of the 
question put to usin the negative. 

8. Answer in the negative. 


(5) (1935) AL F 582; 157 Ind. Cas. 1613, AIR 
1935 all. 594; 1935 R D 229; 1935 A LR 889;8 R A 
214; 57 A 949. 

*Page of 1930 A. L. J.—[4d.] 








CALCUTTA HIGH COURT 
Oivil Rule No. 821 of 1937 
. June 15, 1937 
COSTELLO, AG. O. J. anD EDGLEY, J. 
SACHINDKA NATH DAS— 
PETITIONER 
versus 
SURYA KANTA MISRA—Oppositg 
Party 
Bengal Local Self-Government Act (III of 1885 
as amended by Act XXIV of 1332), 3s. 138 (a), 148 
—Authority appointed under s. 133(a) to decide 
election disputes, if acts as Oourt—S, 143, scope 
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Provisions of section, if exclude jurisdiction of High 
Court both in appeal and in revision—Decision 
illegal and without jurisdiction, High Court if can 
interfere in revision—Civil Procedure Code tAct V 
of 1908), s. 115—Special Act imposing new duties 
upon District Magistrate—W hether he ts Subordinate 
to High Court within contemplation of s. 115 while 
performing such duties. 

The authority appointed under s. 138, cl. (a) of 
the Bengal Local Self-Government Act, to decide 
disputes relating to elections under the Act, does 
not function in his personal capacity as persona 
designata but as constituting a Court. 

[Case-law referred to,} 

The provisions of s. 148, Bengal Local Self- 

Government Act as amended in 1932, are so wide 
and definite in their termsthat the jurisdiction of 
the High Court is excluded altogether. The words 
“every decision. .............8hall be final” of 
themselves would-be sufficient to exclude an appeal. 
Then the addition of the words ‘and it shall not be 
questioned in any Court’ have sufficient operative 
power to exclude proceedings in revision in addition 
to proceedings by way of an appeal. The fact that 
what the High Court is concerned with is not a 
decision but a right to decide and whether or not 
the High Court concerned with the decision of an 
authority which has never been properly constitut- 
ed,is of no consequence, The High Oourt, there- 
fore, cannot interlere in revision with the decision 
of the authority appointed under s. 138(a) cf the 
Act to decide election disputes, however, illegal or 
without jurisdiction, the authority may have acted, 
as its decision is final under s. 148. Mahendra 
Parman Mia v. Kanti Chandra Basu (10), explain- 
ed. 
Obiter.—A District Magistrate when normally 
functioning as a Oourt exercises jurisdicuion in 
criminal matters and not in civil matters. It may, 
therefore, well be the case that when some new 
function is imposed upon him by some special Act, 
although he acts as a Court and not as an indivi- 
dual, vhat Court isnot subject to the civil jurisdic- 
tion of the High Oourt within the contemplation of 
8, 115, Oivil Procedure Oode, 


O. R. from an order of the District Magis- 
ae 24-1 arganas at Alipur, dated May 17, 

od. 

Messrs. P. C. Mallick and Bishnupada 
Mukherji, for the Petitioner. 

_ Mr. Apurbadhone Mukherji, for the Oppo- 
site Party. 

Costello, Ag. C. J.—This matter has 
been very fully and ably argued by Mr. 
Mallick on behalf of the petitioner, and we 
have given very careful attention to all 
the arguments put fcrward by him; but we 
have come to the conclusion that this is 
not a matter in which this Oourt can 
properly interfere. It is necessary that 
1 should briefly recall the facts cf the 
case in order to make it clear, what was 
the position which has given rise to these 
proceedings, The peiitiuner Sachindra 
Nath Das and one Surya Kanta Misra 
were candidates for election to Bashirhat 
Local Board. They were candidates from 
Thana Baduria within the District of 
.24-Parganas ‘and the election was held in 
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the year 1936. The petitioner put in 
one nomination paper accompanied by a 
treasury chaian duly stamped,in compli- 
ance with the provisions of r. 29 of Hlec- 
tion Rules under the Bengal Local Self- 
Government Act, 1885, as modified up to 
September |, 1933. Surya Kanta Misra on 
the other hand put in fonr nomination 
papers but withonly one treasury chalan 
which was attacned to one of the nomi- 
nation papers. The Sub Divisional Officer 
of Bashirhat, in the exercise of the powers 
delegated to him by the District Magistrate 
under r. 30 of the Election Rules, appoint- 
ed November 19, 1936, a9 the date for 
holding the scrutiny of nomination papers 
and fixed December 19, 1936, asthe date 
of the election. On the date of the 
scrutiny, the sub-Divisional Ojficer of 
Basnirhat accepted’ as being in order the 
nomination paper put in by Sachindra 
Nath Das but he rejected the nomination 
paper ofthe rival candidate Surya Kanta 
Misra on the ground that the particular 
nomination paper which was accompanied by 
the treasury chalan was not properly filled 
in as required by r. 29 of the Hleciion Rules 
and that as the other nomination papers 
had no treasury chalans atrached to them, 
they could not be looked at and were of no 
use tothe candidate, Thereupon as there 
was no other candidate except the two per- 
sons whom ÍI have named, the present 
petitioner Sachindra Nath Das was de- 
clared duly elected as a member of the 
Bashirhat Local Board from Thana Baduria. 
That the Sub-Divisional Officer was wrong 
in not looking at all the nomination papers 
put in by Surya’ Kanta is clear beyond 
all doubt whatever. Shortly after 
Sachindra Nath had been declared elected, 
Surya Kanta applied fora review of the 
order which the Sub-Divisional Officer had 
made with regard to the nomination and 
the bub-Divisional Officer fixed November 
28, 1936, as the date for the hearing of 
that application. Before November 28, 
1936, arrived, however, (in fact on the day 
following the making of the order by the 
Sub-Divisional Officer), there came a cir- 
cular letter from the Deputy Secretary to the 
Government of Bengal to this effect: 
“Government are advised that the purpose of 
s. 16-A would be served if in such circumstances 
the candidate is allowed, to submit more than one 
nomination paper along with a receipt of single 
deposit made under the section and the Government 
of Bengal are, therefore, pleased to direct that a 
candidate for election froma particular vonstitu- 
ency may be allowed to fill more than one nomina- 


tion paper along with treasury chalan showing 
that a deposit has been made,” 
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One would have thought that no one 
with any knowledge of election matters, 
and indeed no one exercising a reasonable 
amount of common sense could have failed 
to realise that the deposit which was re- 
quired to be made was not in the nature 
of a fee for the examination of a particular 
nomination paper but was of a different 
nature altogether. There was. therefore, no 
reason at all why a candidate should not 
submit as many nomination papers as he 
choose to do, so that if one of them hap- 
pened to be not in order, one of the 
others could be scrutinised. and if found 
to be in order, accepted and held to 
be effective Apparently, there was some 
confusion of thought in the matter and 
so the Government of Bengal thought it 


desirable to send out the circular letter to’ 


which I have just referred. 

The matter came before the Sub-Divi- 
sional Officer on November 28, and was 
considered by himinthe presence of the 
parties and their Pleaders, and no doubt 
after hearing arguments, On December l, 
a decision was given by the Sub-Divi- 
sional Officer dismissing the application. 
So far as any question of reviewing the 
order with regard to the nomination is 
concerned, the matter was concluded, the 
result being that on December 1, 1936, 
the present petitioner Sachindra Nath was, 
or Tather had been already declared a 
member of the Local Board. Some three 
weeks later, a judgment was given in this 
Oourt in Chandra Kishore Mandal v. 
Sachindra Kumar Roy Chowdhury (1). In 
that case it was held that the High Court 
has jurisdiction to revise an order made 
by the District Magistrate under r. l-A 
of the Election Rules, Whether or not 
that judgment was brought tothe notice 
of the parties, we do not know. ‘The 
position still was that the order made by 
the Sub-Divisional Officer held good. But 
on January 8, 1937, a petition was filed 
by Surya Kanta (who is of course the 
respondent in the present proceedings) 
before: the District Magistrate asking that 
the election should be set aside on the 
ground that his nomination papers had 
been rejected and improperly rejected. 
On January 16, 1937, the District Magistrate, 
who at that time was Mr. Harold Graham, 
rejected the application. holding that he 
had no power to grant the relief sought 
for by Surya Kanta Misra. It must be 
taken, I think, that the rejection of the 


(1) 41 O W N 441; 171 Ind. Cas 365; AIR 1937 
Cal. 174; 65 O LJ172;10 RO 266. 
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application by Mr. Graham amounted to 
a final order within the meaning of the 
Election Rules. Still no action was taken 
in the way of moving this Court in the 
matter. What happened, however, was 
that some of the supporters of Surya 
Kanta Misra headed by one Rosunali 
Mandal approached the Local Government 
in the matter, and put forward the same 
kind of contentions which had previously 
heen put forward before the District Magis- 
trate on Februery 24, 1937. The Govern- 
ment of Bengal sent the application which 
had been putin by Rosunali Mandal and 
other persons to the District Magistrate. It 
is said that it was accompanied by a 
direction that the Magistrate should holda 
further enquiry in the matter and should 
decide the application under s. 18-B (1) 
(c), Local Self-Government Act. About a 
month later, there appeared a notice in 
the Gazette that the present petitioner 
Sachindra Nath Das had been validly 
elected. The notice in the Gazette is dated 
March 25,1937, and the Notification No, 
1692 of the Local Self-Government Depart- 
ment ofthe Government of Bengal was 
dated March 22, 1937. On April 12, 1937, 
there was a meeting of the newly consti- 
tuted Local Bosrd and Sachindra Nath 
was duly sworn in as a member and, 
so it is said, took part in the election of 
the Chairman and the Vice-Chairman. 
Some days later, that is to say on 
April 21, 1937, Mr. Graham dealt with the 
matter of the application of Rosunali and 
others and dismissed it on the ground that 
he could not re open the question or review 
his previous order. The petitioner cone 
tends that this in effect was the third of a 
series of final'orders. At any rate, it was 
undoubtedly a final order and in the 
ordinary course of event: that order would 
have decided tha case once aud for all, 
It so happened, however, that in the follow- 
ing May, Mr. Graham went on leave and 
he was succeeded by Mr. Carter, the 
District Magistrate of the 24-Parganas, 
The Misra party, if I may 80 describe 
them, evidently thought that the change 
in the office of the District Magistrate 
gavethem an opportunity of re-opening 
the matter, and on May 5, 1937, they 
again approached the District Magistrate, 
that is to say, Mr. Carter, and applied for 
a review ofthe ordar made by Mr. Graham. 
They asked Mr. Oarter to re-coosider the 
~ election petition and to set aside the elec- 
tion of Sachindra Nath Das. Apparently 
Mr. Carter decided to deal with the 
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matter i.e. to hear the application. On 
May 1l, Sachindra Nath Das received 
notice that Mr. Oarter would hear the 
application on May 15, at Il o'clock inthe 
forenoon. On May 15, Mr. Carter heard 
the application. Some attempt was made 
apparently to obtain an adjournment 
onthe ground: that Sachindra Nath had 
not received certified copies of certain 
papers which he supposed to be necessary, 
and he +Iso put forward the plea that he 
desired to consider or rather to re consider 
his legal position. The application for 
adjournment was rejected, however, and 
Mr. Carter proceeded to hearthe matter 
and to deal with it at once. Two days 
later Mr. Oarter gave his decision and 
acting under the provisions of s. 18-B he 
set aside the election. Itis againstthat 
order setting aside the election that the 
present proceedings have been taken. 

Wi.h regard to the original rejection of 
Misra's nomination _papers by the Sub- 
Divisional Officer, Mr. Carter said : 

“Itseems tome that the Sub Divisional Officer's 
objection ie so highly tecbnical that it borders on 
absurdity. I haveno doubt whatever, that the 
nomination paper should have been accepted 


and that an injustice 
didate.” 

He then proceeds to say: 

“I, therefore, decide under sg 
Self-Government Act, that there had been an 
ir:egularity in respect of Babu Surya Kanta 
Misra’s nomination papeis as a result of which 
the result of the election has been materially 
affected Consequently the election of Babu 
Sachindra Nath Das is declared to be void, and a 
re-election will be held, the date of which will be 
communicated in due course," 


12-B (1) (0), Local 


The section under which Mr. Carter 
purported to tet, solar as is material, 
reads t u;: 


“Save as hereinafter provided in this section, if 
after due inquiry, the suthority appointed under 
ci. (a) of s 138 to decide disputes relating to 
elections underthis Act is of opinion that the 
result of the election has been materially affected 
by any irregularity in respect of a nomination 
paper, or by the improper reception or refusal of 
a vote, or by any non-compliance with the previsions 
of this Actor the rules made thereunder, or by any 
mistuke inthe use of any form prescribed for any 


election, the election of the returned candidate 
shall be void, provided that the previous 
Proceedings of the local authority concerned 


shall not be deemed to be affected thereby in any 
respect.” 


Lhose in brief are the facts and the cir- 
cumstances which have led to this matter 
being brought to this Court. It is con- 
tended that the decision arriyed at by 
Mr. Carter, the decision waich I have- just 
referred to, ought to be set uside by this 
Court on the ground that Mr. Garter had 
no jurisdiction to deal with the matter in 


SAOBINDRA NATS DAS v. SUBYA-KANTA MIsRA (CAL. 


has been done to the can-. 


17610 


any way whatever. We are accordingly 
asked tointerfere under the powers con- 
ferred on this Court by s. 115, Civil 
Procedure Oode upon the basis, of course 
that Mr. Carter had exercised a jurisdic- 
tion not vestedin him bylaw, or that he 
acted in the exercise of his jurisdiction 
illegally and with material irregularity. 
There ig no doubt whatever, in my mind 
that what , was done by Mr. Carter was 
wholly and indeed flagrantly illegal in 
that there was no sort of justification or 
warrant for the aciion taken by Mr. 
Carterin the matter of this particular 
election. It had previously come before 
Mr. Graham on more than one occasion 
as I have already indicated. Mr. Graham 
had considered the matter, he had heard 
tie parties and he had made an order. 
Thatin my view final!y disposed of the 
question in controversy between the two 
candidates. It is difficult to understand 
on what sort of basis Mr. Carter could have 
imagined that he hada right to re-open 
the matter, and at first sight it seems that 
ke was acting ina pragmatic, notto say 
ariitrary and hig.snanded manner. One- 
can only suppose in explanations in his 
conduct in so acting, that he was influence: 
ed by the fact that a letter had been 
sent bythe Government of Bengal. í 
refer tothe letter of February 27, 1937, 
which is signed by one G. S. Datt as 
Secretary to the Government of Ben- 
gal. In para. 3 of that letter we find 
this : 


“Government are advised that although the seru- 
tiny of the nomination papers by the Sub-Divisional 
Officers under r. 30 of the Election Rules is final 
atthat stage, the election of the returned candidate 
shallbe voidif, under s. 18-B (1) (e) of the Act, the 
District Magistrate is of opinion that the ` result 
of the election has been materially affected by any 
irregularity in respect of a nomination paper. 
Government are further advised that the words 
‘any irregularity in respect of a nomination paper 
ins, 18-B (1) (e) include both improper reception 
as well as improper rejection of a nomination 
paper.”! 


It is to be observed in the first place 
that £. 18-B makes no refereuce whatever 
to the Distric: Magistrate as such; it 
refers to the authority appointed under 
cl (a) of s. 133. The question whether 
the authority appointed under cl. (a) of 
s. 138 was the District Magistrate or rather 
whether the District Magistrate was the 
authority appointed under cl. (a) of s. , 138 
isone which is by no means free from | 
doubt. I shall refer tothat matter later 
on. Returning to the letterof February 
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27,1937, the last paragraph is in these 


terms : 

“The present matter may, therefore, be decided by 
the District Magistrate under s. 18-B (1) (c), Local 
Self-Government Act.” j 


That is the letter with which was for- 
warded the application of Rosunali 
Mandal. Long after that letter had been 
received by the District Magistrate, the 
matter was dealt with and disposed of 
by Mr. Qraham. Jt would appear there 
fore that Mr. Carter can scarcely avail him- 
self of the excuse that the Local Govern- 
ment had directed him, or had requested 
him as Districh Magistrate to deal with the 
matter of this election. It may, however, 
perhaps be taken as an extenuating 
circumstance that the letter waa in exist- 
ence. One would have thought, however, 
that Mr. Carter might have realized, 
having regard to the chronology of the 
matter, thatthe application made to him 
was obviously nothing but an attempt to 
get him to overrule something which his 
predecessor had done. It is difficult to see 
how Mr. Carter could have thought it pos- 
sible for himto sit, asa sort of Court of 
Appeal, and set aside an order which his 


predecessor had made. What Mr. Carter 
did was wholly unjustifiable in law. 
The question then arises what is the 


relief to which the present pelitioner, 
Sachindra Nata Das, is entitled, or more 
accurately the question is, ish? entitled 
tothe relief which he now seeks at the 
hands of this Court. In order to answer 
that question, the first matter to be consi- 
dered is the precise terms of s. 115, 
Civil Procedure Code, as regards the 
fundamental conditions vhich are neces- 
sary, before this Court can assume what is 
‘ordinarily called “jurisdiction in revision”. 
Ihave referred to a part of the section. 
Tnow referto the antecedent part of it— 
“The High Court may call forthe record 
of any case which has been decided by 
any Court subordinate to such High Court 
and in which no appeal lies thereto...” 
There are, therefore, three conditions 
necessary: (1) that there should be a 
case which has been decided by a Court, 
(2) that, that Gourt should be subordinate 
to this High Court, and (3) that there should 
be no appeal from that Court to this High 
Court. It hasnot been suggested in the 
course of the argument and indeed it 
cannot be suggested that there is any 
appeal from the decision of any authority 
appointed under cl. (a) of s. 138, Bengal 
Local Self-Government Act, to this Court. 
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But ıt has not only been suggested but 
strenuously argued that that authority 
is a Court within the contemplation of 
s. 115, and that the authority is a Court 
subordinate to this Court. We are invited 
toexercise the Tevisional jurisdiction of 
this Oourt and to set aside the decision 
of Mr. Carter onthat basis. It is argued 
that the District Magistrate of the 24- 
Parganas having been appointed an 
authority, or rather the authority under 
cl. (a) of s. 188, is not merely a persona 
designata butis a Court, and in support 
of that proposition we have been referred 
to the case in Kokku Parthasaradhi Naidu 
v. Chintlachervu Koteswara Rao (2). 
The judgment of Schwabe, O. J. is as 
follows : 

“A preliminary poiat is taken that this Oourt 
hag no power of revision under s. 115, Civil 
Procedure Gode, over the decision of a District or 
Subordinate Judge when acting under that rule, 
That depends on whether the J udges therein referred 
to are acting as Courts, or acting merely as 
personae designatae, that is tosay persons selected 
to actin the matter in their private capacity and 
not in their capacity as Judges. There has been 
considerable conflict ofopinion on this point since 
the coming into force of this Act, and I do not 
think that the decisions that have been given on 
thematter are of great assistance to us in arriving 
atthe proper conclusion, and we have to look at 
the Act and the rules and the law as it stands 
Thelaw is I, think, quite definitely established by 
the decision in National Telephone Co. v. Postmaster, 
General (3, in the words of Lord Parker at p. 562*, 
that ‘where by statute matters are referred to the 
determination ofa Oourt of Record with no further 
provision, the necessary implication is, I think, that 
the Court will determine the matters as, a Oourt. 
Its jurisdiction is enlarged but all the incidents of 
such jurisdiction, including the right of appeal from 
its decision, Temains the sams’. PAN 

Then the Chief Justice continues: 

“Tf this matter had been referred to the District 
Court or Subordinate Judge's Court in terms, in 
my judgment no question could arise because 
following the words of the judgment just quoted, 
the matter would be determined by the Court as 
a Court, it being giver jurisdiction for thia parti- 
cular purpose, and all the incidents which include 
the incident of being liable to revision must follow, 
although no appeal would lie in this particular case 
because an appeal has been expressly precluded, 
for bys. 57 (2) of the Act, and by the rules this 
‘decision is to be final’. But as the word ‘Judge’ is 
used and not the word ‘Oourt’, one has to look 
carefully to see whether the word ‘Judge’ was ueed 
of him in his capacity as Judge or in his personal 
capacity, and 1 think great light is thrown upon 
this by two other rules. Rule 12 (2) of the rules 
for election refers to ‘an election or other competent 
Court’ and it is quite clear “that it is there refer- 


(2) 47 M 369; 78 Ind. Cas, 98; A I R1924 Mad. 
561; 46 ML J 201;19 L W402; (1924) M W N 


A 0546; S2LIKB 1197; 169 L T 
661; 29 T L R 637. 
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ring to a Court of a District Judge or Subordinate 
Judge; andby r.4 (3) of the rules for the conduct 
of enquiries, power is given to the District or 
Subordinate Judge in certain cases ‘to direct any 
Court Subordinate to him to hold the enquiry’. 
I find it impossible to hold that a reference toa 
Judge with power to refer to a Court subordinate 
to him can mean anything else than reference to a 
Judge sitting as a Judge in the exercise of his 
ordinary jurisdiction extended for that purpose, For 


thee reasons, in my judgment, the power of revision 
jes.” 


-Mr. Mallick in his argument on behalf of 
the petitioner has laid great stress on that 
decision, and he relies upon it for the 
purpose of saying that this Court,in the 
circumstances of the present case, has 
power to revise the decision of Mr. Carter, 
the argument being that the expression 
‘the Magistrate of the District’ as used in 
r.1-A has reference to the Magistrate as 
such and not to the person who happened 
forthe time being to bethe Magistrate of 
the District. In other words, the word 
‘Magistrate’ is used with the same implica- 
tion as the word ‘Judge’in the case which 
was the subject of Sir Walter Schwabe's 
judgment to which I have just referred. 
Unfortunately there is a long catena of 
cases dealing with this aspect of the 
matter and in particular there have been 
a large number of cases decided by the 
High Court of Bombay with the result that 
a great deal of confusion has arisen 
owing to the fact that those decisions of 
the High Court of Bombay are variable in 
their nature and are not consistent with 
each other. On the whole, however, the 
trend of the decisions of the Bombay High 
Court is towards a view which does not 
support the case of the present petitioner. 
I do not propose to refer to these.cases in 
detail. But I must call attention to the 
references in order to lead up to the case 
which was decided in the High Court of 
Rangoon. The cases of the Bombay High 
Oourt are these: Bhaishankar Nanabhai v. 
Municipal Corporation, Bombay (4), Bala- 
krishna Daji Gupte v, Collector, Bombay 
Subarban ‘(5), Gangadhar Bapurao Gadre 
v. Hubli Municipality (6), Sholapore 
Municipality v. Tuljaram Krishnasa (7) 
and Balaji Sakharam v. Merwanji Nowroji 
Antia (8). In Sholapore Municipality v. 
Tuljaram Krishnasa (7) it was held that the 


(4) 31 B 604; 9 Bom, LR 417. 

(5) 47 B 699; 73 Ind. Oas. 354; AI R1923 Bom. 
290; 25 Bom. LR 398. 

(6) 50 B 357; 94 Ind. Oas. 660; A IR 1926 Bom. 
344; 28 Bom. L-R 519., | 4 

(7) 58 B 544; 134 Ind. Oas. 1240; A IR 1931 Bom. 
582; 33 Bom. LR 1067; Ind. Rul. (1932) Bom. 24. 

(8) 21 B 279, 
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High Court had power to revise the order 
of the District Court, as that Court, 


exercising judicial functions in accordance 
with the procedure laid down in the Land 
Acquisition Act under sub-ss.3 and 4 of 
s. 198, Bombay City Municipalities Act, 
1925, was a Court subordinate to the High 
Court under s. 115, Civil Procedure Code, 
1908, and in any event under s. 107, 
Government of Indian Act. Patkar, J. at 
p. 552* said: 

“It appears, therefore, that where a Judge or the 
presiding officer of a Court as distinguished from 
the Court itself is directed to perform any function 
of an authority created by & statute, such a Judge 
may be considered as a persona designata and not 
a Oourt, but-where a Civil Court subordinate to 
the High Court is constituted an authority to 
decide the rights between the parties and is 
directed to perform judicial functions, it ie 
difficult to hold that such a Oourt is a persona 
designata and not a Court subordinate to High 
Court.” H 

The previous Bombay decisions or some 
of them were considered by ihe Rangoon 
High Courtin Municipal Corporation of 


. Bengal v. M. A. Shakur (9) where at Full ` 


Bench presided over by Rutledge, O. J. held 


that : 

“The Ohief Judge of the Rangoon Small Cause 
Court, in performing the functions assigned to him 
by s. 14, Rangoon Municipal Act, acts as a 
‘persona designata and not asa Court and that the 
High Oourt has no jurisdiction either under s. 115, 
Oivil Procedure Oode, or under s. 107, Government 
of India Act to interfere in revision with his deci- 
sions.” h 

In the judgment at p. 576} we find this 

assage : f 
PAO effect of the Bombay decisions, with which 
we are in respectful agreement, is that when, by 
an Act of the Legislature, a new authority is 
constituted for the purpose of determining questions 
concerning rights which are themselves the crea- 
tions of the Act, and a Judge or Presiding Officer 
of a Court, as distinct from the Court itself, is 
directed to perform the functions of the newly 
created authority, then it must be presumed, unless 
the contrary is expressly enacted or necessarily 
implied, that the intention of Legislature was that 
the Judge or Presiding Officer should perform those 
functions as a persona designata and not as 
a Court, Such a presumption is stronger in 
the case of a Oourt like the Rangoon Small Cause 
Court which consists of a plurality of Judges when 
one particular Judge is invested with the new 
powers,” , 

Itis to be seen, therefore, that there is 


‘a variety of opinions on the fundamental 


question whether in the circumstances 
such as the present, the authority set up 
functions as a Court or merely as a persona 
designata. On the whole, we are disposed 
to say, having regard tothe precise provi- 


(9) 3 R 560; 91 Ind. Cas, 550; AIR 1926 Rang. 25; 
4 Bur. L J 202. 
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sidis of the Bengal Local Self- Government 
Act, that it was intended that the District 
Magistrate should function not as an 
individual in his private capacity, but as 
constituting a Court. The question then 
arises whether assuming that the District 
Magistrate was to function ag a Court, that 
Court’ is subordinate to this Court within 
the contemplation of s. 115, Civil Procedure 
Code. Itis to be borne in mind that a 
District Magistrate when normally function- 
ing as a Court exercises jurisdiction in 
criminal matters and notin civil matters. 
‘It may, therefore, well be the case that when 
some new function is imposed upon him by 
some special Act, although he acts as a 
Court and not as an individual, that Court 
is not subject to the civil jurisdiction of this 
Court. In the view we take of this matter on 
other poinis, we do not think it necessary 
to express apy final opinion upon that 
point. 

There isin existence the case to which I 
have already referred incidentally, namely, 
the decision of this Court given on Decem- 
ber 22, 1936, which might have influenced 
the present respondent in the direction of 
taking steps to have the earlier decision in 
respect of the election of his opponent csn- 
sidered and, if possible, set aside, Thecase 
I am referring to is the case in Chandra 
Kishore Mondal v. Sachindra Kumar Roy 
Chowdhury (1) which was decided by Jack 
and Patterson, JJ. In that case the learned 
Judges took the view that it was possible 
for this Court to revise in a proper case 
an order made by a District Magistrate 
under r1-A of the Election Rules under 
the Lceal Self Government Act, on the 
basis that in such a case he is not a persona 
designata but acts judicially as the Court of 
a District Magistrate. But that decision 
was not upon the footing that this Court 
would interfere unders. 115, Civil Procedure 
Oode, that section was not referred to, or 
at any rate was not relied upon in the 
judgment though it had been put forward 
in tLe original petition, The basis of the 
decisicn is s. 107, Government of India Act 
of 1919. Itis really not necessary that we 
should express any opinion as to whether 
we agree with the decision arrived at by 
Jack and Patierson, JJ., for, in any case, 
that decision has already ceased to have 
any application at all and indeed has 
become obsolete, ‘within the space of afew 
months, by reason of the coming into 
operation of the Government of India Act, 
1936, by the provisions of sub-s, (2) of 
s. 224 of the Act. Sub-s. (1) is to all intents 
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and purposes a reproduction of a. 107 of the 
previcus Act, but sub-s. '2) of s. 221 js in 
these words: 

“Nothing in this eection shall be construed as 
giving to a High Court any jurisdiction to question 
any judgment of any inferior Court which ia not 
otherwise subject to appeal or revision.” 


I would only add one comment in regard 
to the case which I have just mentioned, 
and itis this that although s. 148, Bengal 
Local Belf-Government Act, was touched 
upon, it seems to have been brushed aside 
and treated as if it were not material to the 
matters under consideration. It appears 
that the decision arrived at by Jack and 
Patterson, JJ. was solely upon tke basis of 
the nebulous and rather questionable 
jurisdiction which this Court was supposed 
to have had by reason of s. 107 of the 
former Government of India Act. The 
decision was not based, in any sense, upon 
the provisions of s. 115, Civil Procedure 
Cede. The learned Judges came to the 
conclusion that the District Magistrate wag 
functioning as a Court and they held that 
that Court was subordinate to this Court in 
which case no doubt prima facie this Court 
could in a proper case exercise revisional 
jurisdiction, always provided that the condi- 
tions laid down ins. 115 of the Code were 
duiy fulfilled. There is, however,s. 148, 
Bengal Local Self Government Act, which 
is categorical and wide in its terms. It runs 
thus: 

“Every decision ofthe authority appointed under 
cl. (a) of 8. 138 to decide disputes relating to elections 


under this Act shall be final and shall not be ques- 
tioned in any Court.” 


We have no doubt whatever that the 
intention of the Legislature was to put an 
end to the incessant and interminable 
litigation which invariably ensued every 
time there was an election to some local 
body or other. On the face of it s, 148 
ousts the jurisdiction of this and every ` 
other Court as regards decisions arrived 


at by the authority appoinied under 
8. 138, Bengal Local Self Government 
Act. In order to surmount the obstacle 


created by s. 14%, Mr. Mallick was forced 
to resort to a somewh#. casuistic argu- 
ment on these lines. His attack has been 
made not really on the decision of the 
authority appoiuted under cl. (a) of 
s 133, but upon something which is 
outside and indeed antecedent to the decje 
sion, namely the right of Mr. Garter to 
take upon himself the office of the autho- 
rity designated in r. l-A of the Election 
Rules. In plain words what Mr. Mallick 
argued was that as Mr. Garter had no 
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right whatever, no jurisdiction to enter- 
tain the application which was made to 
him, anything which he did is null and 
void, and this Court in the exercise of its 
revisional jurisdiction has power to say 
so despite the provisions of s. 148. That 
argument seems to usto be of such nicety 
and so subtle as not to be one which we 
ought to aecept. The distinction, which Mr. 
Mallick sought to draw between the deci- 
sion and the right to decide is, in our 
opinion, in the circumstances of this case, 
one which is without a difference. We 
take the view that the provisions of s. 148 
are so wide and definite in their terms that 
the jurisdiction of this Court is excluded 
altogether. Itis to be observed that there 
is a double emphasis in the words used 
“every decision...... shall be final.” Those 
words of themselves would be sufficient to 
exclude an appsal. Then there is this 
addition ‘and it shall not be questioned in 
any Court.” In our view, those words 
have sufficient operative power to exclude 
proceedings in revision in addition to pro- 
ceedings by way of an appeal. 

There is one more matter to which I must 
refer. Another line of argument adopted 
by Mr. Mallick with a view-to exiricate 
bimself from the difficulty created by the 
provisions of s. 148 amountel to an 
invitation to us to take the view that 
Mr. Carter had never been appointed an 
authority to adjudicate upon the matter 
set out in s i&B, Bengal Local Self- 
Government Act, itself. All that had taken 
place was that the Lceal Gcvernment in 
the exercise of the powers conferred by 
s. 188.a) had in r. 1-A designated the 
authority to decide disputes arising under 
the Rules with the exception of objections 
under rr, 15 and 42. Put tersely, accord- 
ing to Mr. Mallick’s contention, the posi- 
tion is this that the District Magistrate 
had no power to deal with any of the 
matters referred to in e, 1¢-B orto deal 
with matters in connection with rr. 15 
and 42. So really there was a link miss- 
ing in the chain of eve.ts which lead to 
the bringing into operation of the provi 
sions of s. 148 That contention put for- 
ward by Mr. Mallick with much dialetic 
skill receives support from the decision of 
Nasim Ali, J. in Mahendra Rahman Mia v. 
Kanti Chandra Basu (10). The head note 


of that case is as follows ; 
“Rules 1-A and 26-B framed by the Bengal 
Government under s. 188 (a), Local Self Govern- 


(10) 38 O WN 838; 154 Ind. Cas 89, AIR 1935 
Oal. 10; 61 O 980; 59 0 L J 523;7R 0 428, 


SAOHINDRA NATH DAS V. SURYA-KANTA MISRA (CAL.) 


17810 


ment Act read with rr. 24 and 25, bar the juris. 
diction of the Civil Court to try a question 
whether a particular person is a qualified voter 
or not and consequently whether his election ag 
a member of the Local Board is void on the 
ground of his not being a qualified voter.” 

When deciding that matter, the learned 
Judge said at p. 840* : 

“It is true that though the Local Government 
has obtained powers from the Legislature to deter 
mine the authority who is to decide all disputes 
relating to elections, it has not yet exercised that 
power to its fullest extent. The Local Govern- 
ment has not yet determined the authority by 
which disputes other than those arising under the 
rules framed ‘as for example corrupt practices) 
are to be decided. In fact, the Oivil Oourt still 
Continues to have jurisdiction to decide such dis- 
putes, This is clear from the fact that the Local 
Government has given authority to the Magis- 
trate to decide only those disputes which arise 
under the election rules. It appears to me also 
that the decision which the Magistrate gives 
under r. 26-B is a judicial decision and not 
simply an executive order passed by the returning 
officer in connection with the preparation of & 
register of voters.” m 

With that expression of opinion we 
entirely agree. Neverthsless, the terms of 
s. 148 are so comprehensive and definite 
that we think that the jurisdiction of this 
Court is ousted, whether it can rightly be 
said that what we are concerned with is 
not a decision but a right to decide and 
whether or not we are concernel with the 
decision of an authority which has never 
been properly constituted, because the posi- 
tion is that Mr. Oarier purported to act 
in his capacity asthe Magistrate of the 
District of the 24-Parganas under the 
provisions of the Bengal Local Self- 
G-vernment Act and the rules made under 
that Act. 

Therefore, despite the view we take as 
to the illegality of Mr. Carter's action, we 
have come to the conclusion that we have 
no power to interfere in the matter. It 
is an unfortunate case and there seems to 
be a gap, if I may so put it, as regards 
the protective machinery available to this 
Court. If this matter had been one fall- 
ing within the territorial jurisdiction of 
the original side of this Court, it might 
have been dealt’ with either under the 
specific provisions of s. 45, Specific Relief 
Act, or under the inherent powers of this 
Court in its original jurisdiction to issue 
prerogative writs. Unfortunately the 
matter is one which oceurred ouside the 
ordinary original jurisdiction of this 
Osurt. Therefore, in the absence of any 
express provisions for an appeal, it must 
be dealt with if at all, under the provisions 
o . 115, Civil Procedure Oode. For the 


Pago of 38 O. W, N.— [Bd] 





1938 - 


reasons which I have given, we are of opi- 
nion that that section cannot be made appli- 
cable to the circumstances of this case in 
view of the provisions of s. 148. There is 
much in these rules and in the procedure 
laid down by the Local Government which 
seems to usto call for attention. There 
is the point raised by Mr. Mallick as 
regards the constitution of thé authority. 
There are several other rules which seem 
to us to lead to confusion- and it is hoped 
that the attention of the Local Govern- 
ment may be drawn to this matter. It is 
obviously undesirable, too, that the Presid- 
ing Officer should ever be the ‘authority’ 
to determine disputes of the kind referred 
to in s. 18-B. This Rule must be dis- 
charged with costs. Hearing fee one gold 
mohur. 
Edgley, J.—I agree. 
8, Rule discharged. 
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Limitation Act (IX of 1908), Sch. I, Art. 113— Per- 
petual lease—No possession of property leased given to 

, lessee—Suit by lessee for possession —Suit, if one for 
specific performance—Art, 113, if applies. 

In cases, where a lease may be made byan oral 
agreement accompanied by delivery of possession, if 
possession has not been delivered to the lessee the 
lease is not effective and there is no demise or transfer; 
consequently the right to possession is not vested in 
thelessee In order to make it effective, it is neces- 
sary that the lessee should obtain possession over the 
property leased. In sucha case a suit for possession 
would be one for specific performance of an agree- 
ment to lease. In all other cases where a lease is 
made by a registered instrument it effects an actual 
demise and the right to possession becomes vested in 
the lessee. One of the rights of such lessee is to 
obtain and remainin possession over the property 
leased. This right may be enforced by the lessee as 
well as by any transferee of his, in whom the legsee’s 
right is vested from time to time. Such a lessee has a 
right to enforce his right to obtain and remain in 
possession which he has acquired under the lease 
against the lessor by a suit and also a right to bring 
a suit for ejectment against a third person who hap- 
pens to be in possession of the property leased 
and against whom the lessor does not choose to take 
any action. The rights acquired by the lessee under 
the perpetual lease are real rights which may be 
enforced by a suit for possession and not by a suit 
for specific performance, and to such a suit Art 113 
Limitation Act, does not apply. Ranjit Singh v. 
Maharaj Bahadur Singh (4), relied on. Charna v. 
Bans Lal (5), dissented from, Suraj Patish Nandan 
Lal v. Atul Bibi, 156 Ind. Oas. 894, reversed. 
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L. P. A. against the decree of Mr. Justis: 
Benaet, dated Marca 8, 1935, reported in 
156 Ind. Oas. 894. 

Mr. N. P. Asthana, for the Appellant. 

Mr. Harnandan Prasid, for the Res- 
pondents. 

Thom, C.J.—This is a Letters Patent 
Appeal by the plaintiff against the desision 
of a learned Single Judge of this Oourt. ‘dn 
October 9, 1918, one Mohammid Khan, 
the deceased husband of defendant No. 1, 
executed a perpetual leasein favour of the 
plaintiff of certain plots described by him 
as sir which were in his possession as 
zamindar. Two days later on Ocsiober ll, 
1918, Mohammad Khan execu‘ed a mcrt- 
gage of his zamindariin this khewat with 
possession to Brij Patish who was a cousi: 
of the: plaintiff and who was held by the 
trial Court to be joint with him. Tha 
possession of the sir was never transferred 
by Mohammad Khan. The mortgage re- 
ferred to above was later redeemed by a 
subsequent mortgagee. The plaintiff brought 
the present suit for possession under his 
lease on June 27, 1930, The «¢ efendants 
contended that the suit was barred by 
limitation under Art. 113 of Sch. |, Limi- 
tation Act. The plaintiff's case. on the 
other hand, was that Art.14! ppliea to the 
suit. Both the lower O urts held that 
Art. 113, Limitation Act, applied that the 
suit -was barred by limitation. This deci 
sicn was ccnfirmed by the learned Single 
Judge. ; 

The only question in this case is whe- 
ther Art. 113, Limitation Act applies to the 
suit. Tais Ar isle applies to a 3uit for speci- 
fic performance of a contract and the time 
from which the period of limitation would 
run isthe date fixed for the performance 
or if no such date is fixed when the plain- 
tiff has notice that performance is refused. 
Whether Act. 113 applies or not depends 
upon whether the suit is for specific per- 
formance of the contract of lease or for 
the enforcement of the right which had 
been acquired by the plaintiff under the 
lease. Under s. 107, Transfer cf Property 
Act, a lease of immcvable property from 
year to year or for any term exceeding one 
year or reserving a yealy rent can be 
made only by aregistered instrument. All 
other leases cf immovable property may be 
made either by an instrument ər by cral 
agreement accompanied by delivery ef pos- 
session. In cases where a lease may be made 
by an oral agreement. accompanied by deli- 
very of possession if possession has not beea 
delivered to the lessee the lease is not effec- 


» 
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tive end there is no demise or transfer, ccn- 
sequently the right to possession is not 
vested in the lessee. In order to make it 
effective, it is necessary that the lessee should 
obtain possession over the property leased. 
In such a case a suit frr possession would be 
one fer specific performance of an agree- 
ment to lease. In all other cases where a 
lease is made bya registered instrument it 
effects an actual demise and the right to 
possession becomes vested in the lessee. 
Section 108, Transfer of Property Act, lays 
down the rights and liabilities of the lessor 
and the lessee. One of the rights of the 
lessee is to obtain and remain in possession 
over the property leased. This rights may 
be enforced by the lessee as well as by any 
transferee of his, in whom the lessee’s right 
is vested from time to time. 

Jf the lessee had no right to enforce his 
right toobtain and remain in possession 
which he acquired under the lease, he 
would have no remedy against a third per- 
son who happens to be in possession over the 
leased property and against whom the 
lessor does not choose to take any action. 
There can be no doubt thatthe lessee has 
a right to bring a suit for ejectment against 
such third person. In Achayya v. Hanuman- 
trayudu (1), it was held tbat the lessee was 
entitled to maintain a suit for ejectment 
against the party in possession notwith- 
standing the fact that at the date of the 
lease his lessor was not in possession of the 
property. This case was followed in Mohad 
Fazthzzaman v. Anwar Husain (2). There 
the defendant obtained a lease of a house 
for a period of ten years. A few months 
before the expiry of the lease the lessor exe- 
cuted another lease in favour of the plaintiff 
for a further period of ten years. The second 
lease was to take effect a few days after 
the expiry of the first lease. As the first 
lessee, whose lease determined by efflux of 
time under s. 111 (a;, Transfer of Pro- 
perty Act, was holding over, the second 
lessee brought a suit for ejectment of 
the first lessee from the house. It was 
held: 

“Section 108 provides that the lessor is bound on 
the lessee’s request to put him in possession of the 
property and further provides that the benefit of 
such contract shall be annexed to, and go with 
the lessee’s interest as such, and may be enforced 
by every person in whom that interest is for the 
whole or any part thereof from time to time 
vested. There can, therefore, be no doubt that the 
lessee is entitled to enforce his right to obtain pos- 
session of the land leased to him so that he may 
enjoy its usufruct. There seems to be no reason 

(1) 14 M 269. 


(2) (1932) A L J 126; 139 Ind, Cag, 828; A I R 1932 
All. 314; Ind. Rul. (1932) All, 595. 
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why he should not be allowed to enforce his right 
against another person who is holding under his 
lessor who is bound to put him in possession. The 
defendant's lease terminated automatically, A 
Bench of the Madras High Oourt in Achayya v. 
Hanumantrayudu (1), came to the same conclusion on 
general grounds and independently of the express 
provisions of the Transfer of Property Act.” 

In Ahamadar Rahaman v. Jamini Ranjan 
Barua (3), a lessor did not put the lessee in 
possession of the property. The lessee 
brought a suit for possession against the 
lessor. The lease contained the following two 
stipulations : 

“1) I shall not be competent to raise any objec 
tion on the ground of draught, inundation, eta, 
and possession or dispossession of any kind. 

(2) I shall not claim any dags, etc, which may 
have been included in this lease but which are 
owned or possessed by anybody else.” 

It was held that the two stipulations 
did not take away from the lessee the ordi» 
nary rights that he had, viz. of being put 
into possession and in default thereof, claim» 
ing arecission of the contract. All these 
cases show that the lessee acquires under 
a registered lease a right which he can 
enforce by a suit for possession over the 
leased property against the lessor as well 
as against a third person who might hap- 
pen to be in possession over it. 
Ranjit Singh v. Maharaj Bahadur Singh 
(4), the respondent was a painidar of half 
and a darpatnidar of the other half of the 
village of Gopalpur and patnidar of six 
other villages within the zamindavi of the 
appellant. Some of the lands in this vil- 
lage included in the patnis and darpainis 
were formerly held as choukidari chakran 
lands, but in June 1898, these lands were 
all resumed by the Oollector under the 
Bengal Act VI of 1870 and then transferred 
to the appellant. On resumption of the 
lands by the Government and their trans- 
fer to the zamindar as provided. by the 
Bengal Act VI of 1870, the patnidar or the 
depatnidar was entitled under s. 51 to 
possession of the choukidari chakran lands. 
The contention of the patnidar was that 
the plaintiff's suit being one to enforce 
contractual rights it was one for specific 
performance and Art. 113 applied. Their 
Loriships of the Privy Council observed : 

“It does not follow that because the rights origin- 
ally arose by virtue of a grant declared to be a 
contract within the meaning of s. 51 they are 
therefore rights contractual in the sense that the 
contract by its terms creates and regulates the 
personal obligations and duties of the grantor in 


(3) 57 O 114; 125 Ind, Cas. 607; AI R 1930 Oal. 385 
Ind. Rul. (1930) Cal. 559. 

(4) 46 O 173; 48 Ind. Cas. 262; AIR 1918 P O 85; 
45 I A 162; 16 A LJ 964; 35 M L J 728; 23 O W N.198; 
25 ML T 8; 29 OL J193; 1 UP L R (P 0) 23; 21 Bom, 
L R 506; 10 L W 83 (P 0). 
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the circumstances that have arisen At the time 


when the patni-grants were made, the resumption 
of the choukidari chakran lands was not even 
contemplated and the grant necessarily contains 
no reference whatever to the circumstances that 
would arise and the relationships that would exist 
in the event of the Government resuming posses- 
sion. Upon resumption of such possession, the 
rights of the patnidar were those conferred on him 
by the estate and interest created by ths patni 
leases, and it was these rights that were kept alive 
by s.51 of Act VI of 1870 of the Bengal Oouncil. 
-It is only necessary to examine the words which 
preseribe the ‘date from which the period begins to 
-tun in Art. 113 of Sch. I, Limitation Act, to show 
- the difficulties in the way of any contrary con- 
. tention, This date as has already been pointed 
“out, is either the date fixed for performance or 
“the date when the plaintiff has notice that perform- 
ance has been refused but no date whatever has 
been fixed for performance in such a case as the 
present, either by the original grant or by the 
terms of the statute nor has there been any refusal 
to perform acontract for there was no unexecuted 
contract which had to be performed. A suit for speċi- 
fic performance is essentially a suit for enforcing a 
stipulated obligation relating to property. The 
- word ‘contract’ itself primarily means a transac- 
-tion but jt may though less exactly refer to tran- 
sactions which create real rights. It is in this 


~ latter sense thet the word was used in s. 51 and 


the rights thereby reserved to the patnidar com- 
prehensively included in the word ‘contract’ are 
real rights, the enforcement of which is secured 
not by a suit for specific performance but by a 
suit for possession and it is this which, in their 


“ Lordships’ opinion is the character of the suit in the 


present case.” 


These observations of their Lordships of 
the Privy Council fully apply to the pre- 
sent case. The rights acquired by the 
plaintiff under the. perpetual lease. are real 


‘ rights which may be enforced by a suit for 


Possession and not by a suit for specific 
performance. Reliance was placed: on 
‘Charna V. Bans Lal (5). It wasa case of.a 
lease of agricultural lands and no authority 
“has been referred to in the judgment for the 
-proposition that the suit for possession was 
one for specific performance of a contract 
and fel) within Art. 113. The fact that on 
the execution of a valid lease an actual .de- 
mise or transferis effected and the lessee 
‘acquires’ aright which he can enforce by a 
.suit was not at all considered. With all 
deference to the learned Judge who-decided 
the case, we are unable to agree with his 
decision. We are, therefore, of opinion that 
Art. 113, Limitation Act, does not apply to 
the present case. It is therefore ordered 
that the appeal be allowed with costs, the 
decree of the learned Single Judge be set 
aside and as some of the points have not 
been decided, the case be remanded to the 


_ learned: Civil Judge to readmit if under its 


os 


(5) 5A L J529; A W N 1908, 245; 4 M L T 445. 
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original number and to dispose of it accord- 
ing to law. 


8. Case remanded. 


Cel 


CALCUTTA HiGH COURT 
Oriminal Revisicn No. 1051 of 1937 


ii . February 24, 1938 


JAOK AND K AUNDKAR, JJ. 
RAM KHELWAN KAHAR— 
A OOUSED —PRTITIONER 
veTSUs 
EMP)}:ROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 537, 
239 (£)--Person charged with having received stolen 
property, sought to be trted jointly with person 
charged with having stolen it--Property alleged 10 
have been received should constitute proceeds of one 
single act of theft. 

There is an express direction in the Oriminal 
Procedure Oode, as to which persons may be tried 
jointly ifthis can be done without prejudice and 
in the absence of any evilence bringing the case 
under the provisions of s, 239 (f), Criminal Proce- 
dure Code, a Magistrate has no jurisdiction to try 
persons jointly. The disregard of an express provi- 
sion of law as to the mode of trial is nota mere ir- 
regularity such as can be remedied by s. 537 of the 
Oriminal Procedure Code. 

Where a person charged with having stolen the 
property and a person charged with having receiv- 
ed them knowing them to be stolen are sought to be 
tried jointly, the property alleged to have been re- 
ceived should constitute the proceeds of the single 
act of theft and not several acts of theft. Subra- 
mania Iyer v. King-Emperor (13, Emperor v. Lakha 


` Amra (2)and Dalsuk Roy v. Emperor (3), relied on, 


Messrs. S. K. Basu and Ajoy Kumar Bose, 
for the Petitioner. 

Mr. Lalit Mohun Sanyal, for the Opposite 
Party. 

Order.—This Rule was issued calling 
upon the Ohief Presidency Magistrate to 
show cause why the conviction of the peti- 
tioner under s. 414, Indian Penal Code, and 
the sentence of six months’ rigorous imprison~ 
ment passed on him should not be set aside 
on the ground that the joint trial of the 
petitioner along with one Lalit Mohan Khan 
was illegal and had caused considerable 
prejudice to the petitioner. Tne facts are 
that the accused was charged with dis- 
honestly receiving and retaining three white 
metal ingots with certain marks on them, 
the prosecution-case being that these articles 
were foundin the shop of his co-accused 
Lalit who stated tnat they were left in his 
shop by the petitioner. There is evidence 
corruborating the statement of the co-accused 
with reference to the petitioner. There is 
also evidence which the learned Magistrate 
accepts as showing that he had guilty 
knowledge that they were stolen properties, 


586 
The only point on which this Rule was issued 
was that the joint trial was illegal inasmuch 
as the circumstances do not -bring it within 
toe provisions of s. 239 (f), Criminal Pro- 
cedure Code, which is the section under 
which the prosecution seek to justify the 
joint trial. That seciion is as follows: 

“Persons accused of offences under ss. 411 and 
414 of the Indian Penal Code or either of those sec« 
tions in réspect of stolen property, the possession 
of which has been transferred by one offence may 
be charged and tried together at the same time.” 

For the petitioner it is contended that 
from the evidence it appeared that the pro- 
secution case was that such waite metal 
ingots were stolen at several different 
times from the godown of Messrs. Roberi 
McLean & Company. The shortage was 
detected in 1936 and again on May 24, 1937, 
and finally on June 7, 1937, and the co- 
accused was arrested, after the last shortage 
was detected, on June 10, 1937, and it was 
in pursuance of enquiry against him tnat 
the present petitioner was arrested on the 
same day. There appears to be no evidence 
to distinguish between the ingots that were 
stolen on different occasions and therefore 
there is no proof that these ingots were the 
proceeds of the same theft soas to bring the 
case within the provisions of s. 239 (f) 
Criminal Procedure Code. Ít has been urged 
that in any case this irregularity can be 
cured by s. 537, Criminal Procedure Code. 
There is, however, an express direction in 
the Code as to which persons may be tried 
jointly if this can be done without prejudice 
and in the absence of any evidence bringing 
the case under the provisions of s. 239 (f) 
Oriminal Procedure Code, in our opinion, 
the Magistrate had no jurisdiction to try 
these persons jointly. In Subramania Iyer 
v. King Emperor (1) it has been laid down 
by the Judicial Committee of the Privy 
Council that the disregard of an express 
provision of law as to the mode of trial was 
not a mere irregularity such as could be 
remedied by s. 537 of the Criminal Pro- 
‘cedure Code. 

As to the offence of receiving stolen pro- 
perty, possession of which has been trans- 
ferred by one offence, it has been held tuat 
this means property which constitutes the 
proceeds of one single theft. See the cases 
in Emperor v. Lakha Amra (2), Dalsuk 
Roy v. Emperor (3) and Guljania v. Emperor 

(1) 25 M 61; 28 IA 257; 2 Weir 271; ML J 
233; 8 Sar. 160(P O). 

(2) AI R1932 Bom. 201; 137 Ind. Oas. 146;(1932) 
Or. Oas. 305; 33 Or. L J 394; 34 Bom. LR 301; Ind. 
Rul. (1932) Bom. 231. 

g A I R1925 Oal. 248; 81 Ind, Oas. 343; 25 Or. I 
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(4). We therefore think that inasmuch as 
under the law this case and the case against | 
the co accused should not have been tried 
jointly, the joint trial was illegal and the 
conviction and sentence passed upon the 
petitioner must be set aside. On the 
merits, endeavour has been made to show 
that the evidence against the petitioner is 
meagre and is not suficient to support the 
Prosecution, but we think that this is-a 
matter into which we cannot enter at this 
stage. As there certainly appears to be 
some evidencs against the petitioner, ib 
would be for the Crown to decide whether 
the re-trial should proceed. ‘The petitioner 
must appear before the Ohief Presidency 
Magistrate to stand his re-trial on the 
charge. It would, however, be desirable that 
this case should be re-tried by the Addi- 
tional Chief Presidency Magistrate. ‘The 
petitioner will remain on the same bail. 
Case remanded. 


D. 
(4) 6 Pat, 583; 105 Ind. Cas.674; A IR 1928 Pat. 
38; 28 Or, L J 962, 


RANGOON HIGH COURT 
Civil Revision Applicatioa No, 215 of 1937 
August 11, 1937 
Macxney, J. 
ETBARI—Appuioant 
versus 
H. BELLAMY—Opposirg Party 

Master and servant—Domestic servant on monthly 
wage failing to do work properly and behaving m- 
properly—Service left witnout notice—Whether en- 
titted to pay for work done in fraction of month— 
Master engaging another servant — Master, whether 
ae contract — Contract Act (IX of (872), 
8. 64, 

Amen who had undertaken work on a monthly 
wage as a domestic servant in a house and failed to 
perform his work properly, and behaved inan im- 
proper manner, and finally left the house without 
giving any notice whatsoever, should not be able to 
claim payment for the work that he may have done in 
the period from the beginning of the month up to the 
date of his departure, being less thana month 
Chokalinga Mudaliar v. Mohamed Skeri Sahib hj, 
distinguished. 

The word ‘rescinds’ as used in s. 61, Contract Act, 
implies ‘an express and unequivocal cancellation of 
the contract.’ Where a domestic servant leaves his 
master without notice and the master engages another 
person for doing the work, the contract with the 
former servant is not necessarily rescinded by the 
master andthe servant is not entitled to get the pay 
for the work done. 


O. R.A. against the decree of the Town- 
ship Court, Maymyo, dated May 31, 1937. 

Mr. C. K. Ray, for the Applicant. 

Order.—This is an application to revise 
the order of the Court of Small Causes at 
Maymyo in which it dismissed the suit of 
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one Etbari against one Mr, H. Bellamy for 
recovery of Rs. 16-7-0 said to be wages.due 
to Etbari. Etbari was a sweeper employed 
by Mr. I. bellamy on a monthly wage. On 
November 19, 1936, he left Mr. Bellamy’s 
house and ceased to do work without giving 
any notice whatsoever. The next ccmmuni- 
cation received by Mr. Bellamy from Etbari 
was a lawyer's notice in which he claimed 
a sum of Rs. 12-8-0 for his pay from Novem- 
ber 1 to November 19, and Ra. 3-5-0 being 
the cost of Jawyer’s notice. Mr. Bellamy 
very properly refused to comply with such 
a demand and consequently was subjected 
to this suit, In the suit Etbari alleged 
that he had been assaulted and that it 
was for that reason that he had left the 
house. The learned Judge held that the 
assault or ill-treatment had not been proved, 
that there had been a tctal disregard of 
orders, and that when reprimanded Ktbari 
must have left without any notice leaving 
the house in a filthy condition. He there- 
fore held that he was not entitled to any 
compensation cr wages. 

It is now urged before me that under the 
provisions of ss, 39 and 64, Contract Act, 
Etbari is entitled to payment for the days 
for which he worked. If this were so, 
the provisions of Contract Act would be 
entirely contrary toa well known principle 
of English Law applicable to this case and 
I can hardly believe this to be the case 
especially where such an inequitable result 
would be brought about. It would be 
intolerable that a man who had undertaken 
work on a monthly wage as a domestic 
servant ina house and failed to perform 
bis work properly, but behaved in an im- 
proper manner, and finally left the house 
without giving any notice whatsoever 
should be ableto claim payment for the 
work that he may have dene in the period 
from the beginning of the month up to 
the date of his departure, being less than a 
month, 

The only authority which has been 
brought to my notice on this question is 
Chokalinga Mudaliar v. Mohammad Sheriff 
Sahib (1). This isa decision of a Single 
Judge. In this case aman engaged for a 
period of one year ata monthly salary left 
his master's service 10 days before the 
expiration of the year. It was held that he 
was entitled to his wages for the 11 full 
months he had been at work. (I think that 
casé can be distinguished from the present 
case. ‘The agreement was to pay a monthly 
salary although it was arranged that the 
payment should not be made till the end 
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of the year). The learned Judge relied 
on 8, 64, Contract Act and illus, (e) to s. Gy. 
noin 64, Contract = ct, runs : l 
“When a person at whose i i 
voidable Gak a it, the other paga ea ca 
perform any promise therein contained in which 
he is promissor., The party rescinding a voidable 
contract shall, if he has received any benefit there- 


_ under from another party to such contract, restore 


such benefit, so far as may be, tot 
whom it was received,” i he person from 


Section 39 runs: 


“When a party to a contract has refused 
or disabled himself from performing his oe 
its entirety, the promisee may putan end to the con- 
tract, unless he has signified by words or conduct 
his acquiescence in its continuance." ‘ 


Now, in the present case Mr. Bell: 

not rescinded the contract; io an 
nothing except that he perforce engaged 
another person to perform the work of the 
sweeper in his house, and this is not neces- 
sarily a rescinding of the contract with 
Etbari. So far as I can see, he has not done 
anything at all about the contract. It seems 
to me that he dces not allow Etbari to eo 
forward to claim ecmpensation from Mr. 
Bellamy forthe work that he has done when 
that contract has not been rescinded and he 
has not even offered to work out his aan 
tract as ae could not offer to do 
so aB he had made it impossi i 
paca possible for him to 
: It is an eet T think, 
rescinds’ as used in s. 64 implies 
and unequivocal cancellation of | the ph 
tract’; otherwise, it would be impossible to 


that the word 


‘understand the form of the sentence “the 


other party thereto need not perform an 

promise therein Contained in which he PA 
premisor". Obviously „2 man who contracts 
todo something is bound to perform that 
contract so long as the contract has not 
ceased to subsist owing to the act of the 
other party and in this case it appears to me 
that it cannot be said to have ceaged to 
subsist because Mr. Bellamy has rescinded 
it. Itis only right that, where a party doeg 
expressly rescind a contract in the cir- 
cumstances set out in s. 64, Contract Act 
he should restore any benefit that he has 
received but if he does not rescind th 
contract, I fail to see why he should res- 
tore any such benefit. Etbari is not entitled 
to claim restoration for the doubtful bene- 
fits of his service as a sweeper of Mr 
Bellamy unless Mr. Bellamy expressly res- 
cinded the contract. lor these reasons I 
see nocause to interfere with the decisio 

of the Small Cause Court at Maymyo, a d 
this application is dismissed. ai 


D, . Application dismi 
(1) 23 ML 680;17 Ind, Oas ggg. | Sted. 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 421 of 1933 
April 29, 1937 
VENKATARAMANA Rao, d. 

Sri Sri Rajah KRISHNA CHANDRA 
GAJAPATHI NARAYANA DEO GARU, 
RAJAH or PARLAKIMEDI— APPELLANT 

persus 
KUPPILI RAMAJOGI DORA— RESPONDENT 

Madras Forest Act (V of 1882), ss. 32, 67—Ss. 4 to 
19 and 26 made applicable to certain estate under 
s. 32—S. 67 not expressly applied—If it” can be 
made applicable by necessary implication—Madras 
Forest Act (V of 1882)—Rules under rr. 8, 9—Rules 
applied to certain estate— Collection of forest pro- 
duce by person and attempt of its removal without 
permit or payment of seigniorage—Estate owner 
obstructing removal and detaining produce—No per- 
mit taken or seigniorage paid for long time—Pro- 
duce getting deteriorated—Its sale by auction by 
estate owner—Detention, if wrongful—Sale, if proper 
and bona fide—Person, if can recover price of pro- 
duce, 

Where by a notification under s. 32 of the Madras 
Forest Act, sa. ito 19 and s. 26 of the Act which 
confer certain rights are made applicable to a 
certain estate but s. 67 which confers remedies for 
effectuating the rights under ss. 4 to 19 and 26, is 
not made expressly applicable, it cannot be made 
applicable by necessary implication. The power 
under s. 67 cannot beinvoked unless it is made ex- 

ressly applicable. i 
j Where a person is entitled to detain the goods and 
prevent the same being taken away without certain 
conditions being complied with by the owner of the 
said goods and if they are of perishable nature and 
are about to be lost to the owner unless immediate 
steps are taken bto preserve it, it is certainly com- 
petent to the person who detains the goods to have 
them sold ahad have the sale proceeds in deposit for 
the use and benefit of the owner of the goods. 

A person collected some forest produce in the 
estate to which the Rules under the Madras Forest 
Act, were made applicable, and attempted to remove 
it without permit on payment of seigniorage. The 
estate officials obstructed such removal and detain- 
ed the produce. The person neither obtained the 
permit nor paid the seigniorage fora long period 
and the produce was getting deteriorated. It was 
then sold by the estate owner by public suction, 
The person brought a suit to recover the value of 
the produce wrongfully sold : 

Held, that the detention of the produce was not 
wrongful and the sale was proper and bona fide: 

Held, also that the person in such a case could 
recover only sale price less scigniorage. 

S. C. A. against the decree of the Sub- 
Judge, Berhampore, in A. S. No. 68 of 
1930. f 

Mr. K. Subba Rao, for the Appellant. 

Mr. D. Ramaswamy Atyengar, for the Res- 
pondent. | i 

Judgment.—This second appeal arises 
out of a suit filed by the plaintiff for 
recovery among other things of asum of 
Rs. 316 made up of Rs. 300 being the 
value of two garces of vippa kernel and 
Rs. 16 being the value of 32 gunuies, 
which according to him were wrongfully 
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sold by the agents of defendant No. 1. A 
few facts may be stated. to appreciate the 
claim put forward- by the plaintiff. This 
forest produce was admittedly collected in 
the forests of defendant No. 1. “Under the 
rules framed in virtue of the provisions of 
the Forest Act to regulate the management 
of the forest lands in the Parlakimedi 
Estate, the plaintiff is not entitled to remove 
the said produce without a permit being 
obtained from the forest officials of tke 
estate or paying the seigniorage therefor. 
On October 11, 1927, the plaintiff had 
this produce loaded in four carts and with- 
out obtaining a permit cr paying the 
seigniorage was about to remove the same 
from the forest. Thereupon the forest 
officials obstructed and stopped them. For 
nearly eight months thereafter the plain- 
tiff neither obtained the permit nor paid 
the seigniorage and removed the said pro- 
duce. ‘The officials of the zgamindar found 
that the produce was getting deteriorated 
and if it was kept any longer, it was 
likely to perish. Thereupon, they obtained 
permission from defendant No. 1 to have it 
sold in public auction. Accordingly notices 
were issued, the prcduce was sold in pub- 
lic auction and a sum of Rs. 75 was 
realized. 

So far as the public auction is concerned, 
nothing has been alleged against its bona 
fides. What the plaintiff alleged was, as 
the forest produce belonged to him, defen- 
dant No. i had no right to meddle with it 
and sell it and the public auction was there- 
fore wrongful and defendant No. 1 is liable 
to him as and for damages for wrongul con- 
version of his goods. The plea raised by 
defendant No. 1 was that he had aright to 
seize the goods under s. 67, Madras Forest 
Act; even otherwise he had alight to prevent 
the produces being taken away out of the 
forest without the seigniorage being paid 
therefor and as the plaintiff had no right 
to the goods in respect of which he had 
not paid seigniorage, the plaintiff had no 
right to claim the value thereof. A fur- 
ther plea of defendant No. 1 was that as the 
bags were being eaten away by white ants, 
he ordered the goods to be sold in auction. 
The District Munsif took the view that 
s. 67, Madras Forest Act,.did not apply to 
the case, that the sale was wrongful, that 
the plaintiff was not bound by the auction 
and that the proper price of the goods was 
Rs. 156; he, therefore, gave a decree for 
the said sum in favour of the plaintiff, 
The learned Subordinate Judge was of the 
opinion that s. 67 would apply to the case 
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but that defendant No. 1 was not a District 
' Forest Oficer. within the meaning of the 
section, that he had no right to seize the 
goods and sell the same and he therefore 
confirmed the decree of the learned Dis- 
trict Munsif. 

This decision is cantassed as unsound 
on behalf of defendant No. 1: Three conten- 
tions were raised on his behalf: (1) that 
8. 67 applied to the case and defendant No. 1 
was a District Forest Officer within the 
meaning of the said section’; (2) tnat even 
if s. 67 was not made expyessly applicable, 
if must be deemed to be applizable by 
necessary implication by virtue of ss. 4 to 
19 and 26, Forests Act having been made 
applicable to the case; and (3) that as 
defendant No. 1 had aright to detain the 
goods when no permit was taken from his 
officials and as the goods were not 
removed for a period of eight months and 
they were about to perish, he was within 
his rights in selling the goods and he can 
be made accountable if at all only for the 
amount realized by him at tre auction 
sale less the seigniorage, which was due to 
him before the removal of the guods. 

In regard to the first point whether 
s. 67 would apply to the case, 1 am of 
opinion that unless it is made expressly 
applicable, the power under s. 67 cannot 
be invoked, Under s. 32 the owner of 
any land may with a view to the forma- 
tion or conservation of forest thereon 
represent in writing to the Collector his 
desire that all or any of the provisions of 
this Act or Rules made thereunder be ap- 
plied to such land, and the Government 
may by notitication in the Fort Saint 
George Gazette apply to such land such 
provisions of this Act as it thinks suit- 
able to the circumstances thereof and as 
may be desired by the applicants. lt has 
been brought to my notice tuat. by virtue 
of such a notilication in tne Gazette, ss. 4 
tu 19 and 26 have been made applicable: 
but no other provision of the Act nas been 
made expressly applicable to the locality 
wherein the subject-matter of the suit 
claim for tne said forest produce has been 
collected. Section 67 has therefore been 
made not applicable. 

The next question is whether s. 67 can 
be deemed to have been made applicable 
by necessary implication. The contention 
is put thus: ss. 4 to 19 have been made 
applicable expressly; they are provisions 
which confer rigats and when a right is 
conferred, all the remedies for the purpose 
of effectuating those rights must also be 


Lié—-67 & 68 


Gasapatat NARAYANA v. KUPPÊLLÉ rawtasoat (MADE) 


529 
deemed to have been conferred; 8. 67 
only confers a remedy for non-payment of 
money due in respect of the forest produce 
and therefore would apply by necessary 
implication. I am unable to accept this 
argument. Section 32clearly provides that 
before any section of the Act can be made 
applicable, it must be distinctly so done 
by means of a notification in the Gazette, 
and when the Blatute states that a parti- 
cular thing should be provided for ex- 
pressly, it must be taken that that power 
by necessary implication was not intended 
to be conferred. 

The last argument on behalf of the 
appellant deserves consideration. Under 
r. 8 of the Rules made under the provi- 
sions cf the Forest Ast applicable to this 
Estate, the felling, the removal of trees, 
the collection or removal of the foress 
produce can be effected in one or other of 
the ways provided therein. One of the 
ways mentioned in the said rule is that it 
cannot be collected or removed without a 
permit issued by the authorizad person. 
Again, r. 9 provides tnat such permits 
should be obtained before the collectiou 
or removal of the goods is commenced. It 
is thus clear that no personis eatitled to 
collect or remove tne forest produce from 
and out of defendant No. 1's forest without a 
permit or paying the seigniorage due in 
respect thereof. Tnerefore whea the 
Plaintiff attempted to remove the produce 
in his carts, defendant No. 1's officials were 
perfectly in order in obstructing the 
removal and detaining them in the said 
forest until the permit was obtained or 
the seigniorage paid before its removal. 
The detention cannot therefore be said to 
be wrongful, Ia tnis case the goods were 
not sought to be removed for a period of 
nearly eight months. ‘The plaintiff would 
not take the permit or pay the seigniorage 
aod on the evidence 1 must take it that 
the otficials of defendant No. | with the 
bona fide belief that the pr duce was getting 
deteriorated took his permission and had 
the properties sold in public auction, 
Where a person is entitled to detain the 
goods and prevent tne same being taken 
away witoout certain conditions being 
complied with by the owner of tha said 
goods and if they are of perishable nature 
and are about to be lost to the owuer 
unless immediate steps are taken to pre- 
serve it, it is certainly competent to tue 
person who detains the goods to nave them 
sold and nave the sale proceeds in deposit 
for the use and benelit of the owner of tae 
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goods, and the method of sale adopted by 
the zamindar, I think, is the proper and 
rightful method in order to prevent the 
bona fides of the sale being attacked later. 
As rightly observed by the learned Subor- 
dinate Judge, if the goods had been sold 
eight months later and that too in public 
auction, they might have fetched a lower 
amount. That it fetched only a sum of 
Rs. 75 cannot be attributed to any act or 
default on the part of defendant No. 1. 
This sum of Rs. 75 defendant No. 1 will 
have no right to keep from the plaintiff. 
He is in equity hound to return the same to 
the plaintiff. 

The next question is, is defendant No. 1 
entitled to claim any seigniorage and if he 
is entitled to the said sum of money, whe- 
ther he can pay the balance alone to the 
plaintiff ? It seems to me that the plain- 
tiff will only be enti'led to get the value 
of the prcduce less the seigniorage, but no 
claim in respect of seigniorage bas been 
specifically put forward by the zamindar, 
no issue raised relating thereto and finding 
given. l must, therefore disallow the 
claim raised on behalf of the zamindar. 
In the result, the decree of the lower 
Appellate Court is modified by awarding 
Rs. 75 plus Rs. 16 to the plaintiff. In the 
circumstances, I direct each party to bear 
his own costs in the second appeal. (Leave 
to appeal asked for is refused.) 

N.B. Decree modified. 
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RAMSIDH RAI AND ANCTHER—ACOUSED 

Criminal Procedure Code (Act V of 1898), ss. 326, 
327, 164—Requisite number of assessors not present— 
Court choosing person present in Court whose name was 
on assessors’ list without serving formal summons— 
Trial, if legal — Criminal trial — Confession of ex- 
culpatory nature and subsequently retracted, if can 
be used against co-accused — Recording of conjession 
—Mere giving of warning to accused, tf sufficient 
—Magistrate must record reasons for believing statement 
as voluntary. 

A 1equisite number ofagsessors was not present at 
the tria! and the Court chose a gentleman present in the 
Court compound and whose name was in the list of 
assessors and jurors and asked him toserve as an 
assessor without any formal summons having been 
served upon him : 

Held, that the trial was uot illegal. The order of the 
Judge to requisition the services of a gentleman 
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whose name was in the assessors’ list amounted to 
summoning him, Balak Singh v. Emperor (2), dis- 
tinguished. Ram Babu Jadav v. Emperor (5), relied 
on. |p. 534, col. 1] 

A confession of an exculpatory nature made by an 
accused and subsequently retracted cannot be used 
against a co-accused. 

It is not enough for a Magistrate recording the con- 
fessionof an accused to give him a warning, but it 
is essential that he should put question to satisfy 
himself that the confession wasin fact voluntary, 
and the question with its. answer must be recorded. 
It is not enough that the Magistrate was satisfied as 
to the confession being voluntary, but the Courts 
before whom the confession is used must have 
materials on which they canbe satisfied that the 
confession was in fact voluntary. The Magistrate 
must, therefore, record a brief statement of his reason 
for believing that the statement was voluntarily made. 
Bakhshan v. Emperor (6) and Nazir Ahmad v, Em- 


peror (7), relied on, [p. 535, col. 1.] 

Reference made by the Additional 
Sessions Judge, Shahabad, Arrah, dated 
February 8, 1938. 

The Assistant Advocate General, for the 
Orown. 

Sir Manmatha Nath Mukharji and Mr. 
Harinandan Singh, fer the Accused. 

Varma, J.—This is a reference by th® 
Additioual Sessions Judge of Shahabad, 
under s. 374, Criminal Procedure Code, in 
the case of one Ramsidh Kai of village 
Kudari, Police Station Barnara in the 
district of Shahabad, who has been convict- 
ed under ss. 302 and 432s, Indian Penal 
Code, for murdering one Chandrika Singh 
of the village by administering arsenic 
poison with bhang on October 5, 1937. He 
has been sentenced to death under s. 302 
but no separate sentence has been passed 
on him under s. 328 Along with the 
reference has been heard the Appeal (No. 31 
of 193%) of the accused Ramsidh Rai, 
Along with the appeal of Ramsidh Kai, 
there 18 also an appeal on behalt of Jagdish 
Rai. He isthe appellant in Criminal Appeal 
No. 62 of 1938 and is ason of the deceased 
Uhandrika Singh, who has been convicted 
under ss. 302/109, 30z/34, 328/105 and 
328/34, Indian Penal Code. Under s. 302/84 
he nas been sentenced to transporiation 
tor life, but no separate sentence nas been 
awarded on him under the other sections. 
One Bakaldip Rai was also tried along 
with wese persons but he has been 
acquitted. | 

Sir Manmatha Nath Mukharji, appearing 
on behalt of the appellants, has questioned 
ihe legality ot we trial under ine iollow- 
ing cucumstances: Lt appears that on Jan- 
uary &, 193, eight assessors were sum- 
mcned by the Additional Sessions Judge 
for the date of tLe trial Lui on that day 
only three happened to bv present in 
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Court. The leained Judge requisitioned 
the services of one Madan Moban Sahay 
as the fourth assessor. The objection raised 
is that this contravened the provisions 
of ss. 326, 327 and 284, Criminal Procedure 
Code, inasmuch as Madan Mohan Sahay 
who served as an assessor was not summon- 
ed in the first instance by the Additional 
Sessions Judge. In view of the objection 
we made inquiries from the Additional 
Sessions Judge as to the cireumsiances 
under which the assessor's services were 
requisitioned. In reply thereto the Addi- 
tional Sessions Judge says as follows: 

“Babu Madan Mohan Sahay was a gentleman 
whose name was entered in the list of jurors and 
assessors. They are summoned here by lot under 
B. 327 separately for every case and the said 
assessor had not been summoned for any other 
case for the date fixed for the hearing of the case 
in question, The practice here being to hold trials 
with the aid of four assessors and the number of 
assessors appearing on that date being only three, 
the deficit was made good by calling the said 
assessor as he happened to be present in the Court 
compound.” 

It I did not take the view that I take of 
the matter in this case, I would certainly 
have held that a mere practice so much 
relied on by the Additional Sessions 
Judge cannot take the place of an explicit 
provision of law. Sir Manmatha Nath 
Mukharji has drawn our attention to a 
number of cases in which it was held that 
under certain circumstances the absence 
of the requisite number of assessors has 
vitiated the trial. He refers to the case 
reported in fimperor v. Man Singh (1) 
in which one of the two assessors who 
assisted the Judge in the trial did not 
happen to be a person whose name was 
included in the list of assessors. In that 
case it was held that the trial was illegal 
and a new trial was ordered. This case 
was referred to in our own High Court 
in a case reported in Balak Singh v. Emperor 
(2) where, of the two assessors summoned, 
one was absent and another person who 
was not on theofficial list of assessors was 
asked to act as an assessor. This Court 
relying upon the case reported in Emperor 
v. Man singh (1) held that the trial was 
illegal. Reference has also been made to 
two cases of the Calcutta High Court 
Serajul Islam v. Emperor (3) and Amir 
Khan v. Emperor (4; but those were cases 

Vv 35 A 570; 21 Ind. Cas. 894; 1LA L J 930; 14 Cr, 


LJ 654. 

(2) 3 P LJ 141; 44 Ind. Cas. 587; AIR 1918 Pat. 420; 
5P LW 16; 19 0r. L J 369, 

(3) 55 C 794; 111 Ind. Cas, 735; A IR 1928 Cal. 645; 
290r. L J 927; 11 A I Cr. R66. S 

(4) 330 W N 1053; 122 Ind. Qas. 557; Ind. Rul. 
(1930) Oal. 258; 31 Or. L J 425; 51 OL J 574, 
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in which the trial was held by jury and 
the requisite number of jurors were not 
originally summoned. In the present case 
we have to remember that the requisite 
minimum number of assessors, viz, three 
persons, were present out of the persons 
summoned by lot. The assessor whose 
services were requisitioned on the date of 
the trial was a person whose name was 
included in the list of assessors, distinguish- 
ing the present case from the case reported 
in Balak Singh v. Emperor (2). These 
being the facts of the case, I am inclined 
to hold that this case is governed by the 
decision of a Division Bench of this Court 
in Ram Babu Jadav v. Emperor (5) where 
in the absence of the requisite number of 
assessors an assessor who was summoned 
in another case was asked to act as an 
assessor and it was held that it did not 
amount to an illegality, and the case re- 
ported in Balak Singh v. Emperor (2) 
was distinguished. That being the position, 
I am of opinion that this point that the 
trial was illegal cannot succeed. I may 
mention here in passing for what it is 
worth that the assessor Mr. Madan Mohan 
Sahay gave an opinion in favour of the 
accused. 


Now the case for prosecution is that 
Sakaldip aged 56 and Ramsidh aged 23 had 
unnatural connections with Jagdish aged 14. 
The mother of Jagdish, Musammat Patia 
(P. W. No. 1) protested to the association 
of Ramsidh and Sakaldip with her son 
Jagdish’ without any effect, and she wrote 
a letter about it to the father of Jagdish, 
the deceased Chandrika who was serving at 
Calcutta, requesting him to take away 
Jagdish to Calcutta. The letter, it appears, 
did not reach Chandrika, but he cane 
home at the end of his employment in 
Bhado when Musammat Patia complained to 
him about Jagdisn’s conduct in association 
with Ramsidh. Chandrika scolded both of 
them and gave out his intention to take away 
Jagdish to Calcutta after the Dussehra. 
Thereupon, Ramsidh and Sakaldip per- 
suaded Jagdish to request his mother to 
induce Chandrika to let Jagdish remain at 
home fora month more, but Musammat Patia 
did not agree to the proposal. Chandrika 
Singh was in the habit of taking bhang 
and for sometime before the date of the 
occurrence it was Ramsidh who used to 
serve him with it every day. On Monday, 
October 4, 1937, all the three accused persons 


5) 18 P L T 964; 173 Ind, Uas. 418: A IR 1938 Pat, 
80 1 B R 266; 10 R P 403; 39 Or, LJ 302, 
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went to Arrah under the pretext of purchas- 
ing some medicine for Jagdish’s ringworm, 
and there from the shop of one Dinanath 
they purchased some poison. They returned 
on October 5, Sakaldip went to his house 
andthe other two accused when they came 
to Chandrika’s house were scolded for 
having stayed at Arrah. That very evening 
about two gharis before sunset, Ramsidh 
again served the usual gola (big pill) of 
bhang to Chandrika while he was in his 
dalan, with some water obtained from 
Musammat Patia, in the presence of accused 
Jagdish, Chandrika’s younger son named 
Manorama (P. W. No.2) and a distant cousin 
Chander Singh(P. W. No.6.). Chandrika 
soon after complained of burning sensation 
and twisting of his tongue, and is alleged to 
have said that the three accused had mixed 
poison in his bhang. He had a motion 
then and Sakuldip Rai, who happens to be 
a Village baid (physician) was called in. 
He gave Chandrika the juice of the bark 
of barhar tree and two medicine pills, but 
Chandrika never improved and became 
unconscious. Chandrika’s neighbours in- 
cluding Harpal Singh (P, W. No, 7), Mohan 
Singh (P. W. No. 8), Nanhi Singh (P. W. 
No. 15) and RajabaliSingh (P. W. No. 16) 
came and some of them, including Chander 
(P. W. No. 6) brought Chandrika in apalki to 
the Ghaziapur Hospital at 7-30 P. m. 
The Doctor atthe hospital (P. W, No. 5) 
gave some injection to Ohandika but the 
latter died immediately. 

A report was sent by the Doctor to the 
Sub-Inspector (P. W. No. 21) who received 
it on the following day at 84. m. The Sub- 
Inspector came to the hospital at about 
lia.m. the same day, took charge of the 
blanket (Ex. 2) and dhoti (Ex. ‘1 ) of Chan- 
drika, which had fecal matters, and des- 
patched the dead body for post mortem 
examination through a constable with the 
inquest report (Ex. 5) to the Civil Surgeon 
of Arrah (P. W. No. 22). The Civil Surgeon 
noticed sympicms suggesting it to be a case 
of poisoning, but he reserved his opinion 
pending the receipt of the Chemical Exa- 
miner's report to whom the viscera with 
the feces and bark of the barhar tree 
were sent. The report (Ex, 7) of the Chemi- 
cal Examiner pointed out that there was 
arsenic in the viscera, but no poison was 
detecled in the bark of the barhar or in 
the fæces. 

On October 6, 1937 (Wednesday), the 
Sub-Inspector reached Kudaria at 4-45 p. m. 
and the first information was recorded 
at OP. M. on the statement cf Musummat 
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Patia. On October 7, a map (Ex. 6) was 
prepared by the Sub-Inspector and on 
October 10, all the poison shops at Arrah 
were visited and sale registers were examin- 
ed, particularly of Dinanath. Ramsidh was 
arrested on October 21, and Jagdish on Octo- 
ber 23, 1937. Exnibit 2 alleged to be were 
the confession of Jagdish, was recorded by 
Mr, N. K. Banerji, Deputy Magistrate 
(P. W. No. 3) on October 25, 1937, Some 
witnesses were examined to prove that the 
accused were seen together at different 
places between the date of occurrence and 
the date of arrest, The statement of 
Manorama (P. W. No. 2) was: baken 
under s, 164, Criminal Procedure Code, 
by a Deputy Magistrate, Ramsidh 
and Jagdish were committed to the 
Court of Session by one order of com- 
mitment, and Sakaldip (the vaidya) who 
has been acquitted, was committed by 
another order because he surrendered in 
Court on December 11, 1937. Tne aceus- 
ed denied complicity with the occurrence. 
Jagdish says that he does not know why 
he has been implicated, and says that he 
made his confession at the instance uf the 
Sub-Inspector (P. W. No 21) and Rampiriti 
Rai. Ramsidh has ascribed his implication 
to his quarrel with Uhander Singh (P. W. 
No. 6) on account cf some land, and Sakal- 
dip also says that Chander Singh implicated 
him falsely and has alleged that he was 
at Chapra for two or three months from 
the Ist of Kuar last tor tnding out a 
groom for his daughter and that on his 
return home surrendered in Ucurt on learn- 
ing that he had been implicated. No wit- 
nesses were examined on behalf of defence. 
As the confession of Jagdish is of some . 
importance I propose to quote it in extenso. 
(After quoting it, his Lordship proceeded). 
Two questions arise in this case; tirstly, as to 
whether the deceased died of arsenic poison~ 
ing, and secondly, who was the person res» 
ponsible for administering poison. On the 
tirst point, in view ofthe evidence of the 
Civil Surgeon and the report of the Chemi- 
cal Examiner there 1s no doubt in my mind 
that death was due to arsenic poisoning. 
After receiving the Chemical Examiner's 
report the Civil Surgeon was of opinion that 
death was due to arsenic poisoning. He 
found spots of congestion in the mucous 
membrance of the stomach and small intes- 
tines, congestion in the liver, spleen and 
kidneys, dilation of pupils and congestion 
of the conjunctive'of the eyes, blueness of 
the face and nails, deep congestion of the 
brain, congestion and sudden condition of 
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the lungs, appearance of a little dark fluid 
blood in the heart and appearance of liquid 
feces in the large intestines. He says that 
usually about one-half hour after the admi- 
nistering of arsenic by the mouth burning 
sensation in stomach and throat, great thirst, 
reeling of the head, purging, tingling sene 
sation throughout the body, burning sensa- 
tion in the anus at the time of passing 
stool, difficulty at speech, heaviness of the 
tongue and vomiting appear. In some cases 
vomiting dces not appear and the other 
symptoms.appear later than half an hour. 
I need not dilate upon this point because 
there is no doubt that death was due to 
arsenic poisoning. 


Now comes the second question as to 
who was responsible for this act. On this 
part of the case the important witnesses 
ate Musammat Patia (P. W. No. 1), her son 
Manorama Rai (P. W. No 2), Chander Singh 
(P. W. No. 6) and Harpal Singh (P. W. 
No. 7). BeforeI deal with the evidence of 
these witnesses, I would disposeof the so- 
called confession of Jagdish. I agree with 
the Court below that it cannot be used 
against the co-accused because itis of an 
exculpatory nature and subsequently re- 
tracted. On the evidence of the witnesses 
whom I have mentioned, it appears that at 
first Chandrika took bhang and he began to 
show certain ‘symptoms described in the 
first information report and in the state- 
mentsof Musammat Patia and Manorama. 
In the first information report Chandrika 
is said to have complained that his tongue 
was being twisted. In her statement before 
the Committing Magistrate on December 6, 
1937, he is said to have mentioned to Mu- 
sammat Patia that he was feeling a burning 
sensation inside his system, and Manorama 
says that he began to complain that he was 
experiencing sensation in the stomach and 
tingling sensation in the legsand began to 
find fault with the bhang given to him by 
Ramsidh. Chander does not describe any 
of these symptons. The symptoms produced 
by taking bhang are mentioned at p. 756 
of Modis Medical Jurisprudence. Modi 
says about the patient: ; 

“He feels giddy after the first stage of excitement 
complains of tingling and numbness of the skin, 
begins drowsy, and then passes into the second 
stage of narcosis with dilated pupils.” 

After that the evidence is thathe took a 
glass of water brought by Ramsidh which 
he had got from Musammat Patia» Then 
it is said that Ohander brought Sakaldip, 
the village baidya who besides administer- 
ing ghee and bark of barhar tree gave 
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him two pills which Chandrika took, and 
it was afler taking of the pills that he 
lost his consciousness from which he never 
recovered. In the first information report 
the statement is that ghee was adminis- 
tered under Səkaldip’s advice but later 
on itis said that he stopped the ad- 
ministration of ghee. There is one curious 
incident of which itis difficult to get an 
explanation from the records of the case, 
and that is that after he returned from the 
field after easing himself Chandrika gave 
out that “his head was reeling as he had 
been given something prought from Arrah by 
those three persons” (evidently those three 
persons were Ramsidh, Jagdish and Sakal- 
dip.) It is difficult to understand that if 
Chandrika suspected that poison was ad- 
ministered to him as a result of some conspir- 
acy amonget the three persons, how was 
it that he took medicine from the hands 
of Sakaldip who according to the deceas- 
ed, was supposed to be one of the cons- 
pirators. In any case no importance can 
be attached to the alleged statement of 
Ohandrika brought on the record through 
the witnesses. The probabilities are that 
after he complained of the burning sen- 
gation some medicine must have been 
administered to him. It is unfortunate that 
the sample of the bhang, which was prepared 
for Chandrika, or the utensils in which it 
was pounded are not before us. On the 
statement of the evidence I am doubtful 
if it could be held positively that the arsenic 
which proved fatal in the case of Chban- 
drika was all contained in the bhang and not 
in the things which he took subsequent- 
ly and before he lost his consciousness. 


. On the two accused before us, the evi- 
dence about Jagdish Rai's complicity in the 
matter is extremely meagre. Except the 
hazy background of an unnatural connection 
amongst the three persons there 18 nothing 
to indicate that he took any part in the 
administration of the arsenic which is said 
to have caused the death of Chandrika. 
Therefore Jagdish is entitled to an acquittal. 
I have already dealt with the question that 
it ig doubtful as to the stage at which 
arsenic got into the system, of Chandrika 
and unless it is positively proved 
that it was the bhang that con- 
tained the arsenic Ramsidh cannot be 
held to be responsible for, the death of 
Ohandrika. Under these circumstances, I 
would allow the appeals of Ramsidh and 
Jagdish, discharge the reference about 
Rameidh, set aside their convictions and 


534 


senténces and direct that they be set at 
liberty. 

Mohamad Noor, J.—I entirely agree. 
I would however like to add a few re- 
marks of my own. As my learned brother 
has stated, Sir Manmatha Nath Mukherji 
questioned the legality of the trial on the 
ground that the fourth assessor was chosen 
by the learned Additional Sessions Judge 
to aid him in this trial in a manner not 
warranted by law. In my opinion, the 
case is covered by a decision of this Court 
referred to by my learned brother riza Ram 
Babu Jadav v. Emperor (5). The only 
difference between the facts of that case 
and the present one is thatin that case a 
gentleman whose name was in the list of as- 
sessors and who was present in Court was 
chosen as the fourth assessor after a sum- 
mcns was served upou him under the order 
of the learned Judge, while in this case the 
gentleman was chosen without any formal 
summons having been served upon him. 
This, in my opinion, makes no difference 
whatsoever, because the order of the 
learned Judge to requisition the services 
of a gentleman whose name was in tke 
assessors’ list tantamounts to summoning 
him. Therefore tke trial is not illegal. 

I must, however, express my disapproval 
of disregarding the provisions cf law for 
no reason whatsoever. In this particular 
case, wefind that out of those who were 
summoned to serve as assessors three 
gentlemen were actually present. The 
minimum number of assessors as laid down 
ins. 284 is three. Therefore there was abso- 
lutely no necessity for the learned Judge 
to take a fourth assessor in a manner which 
though not-illegal is not provided in law. 
There is agreat risk in choosing assessors 
in the manner resorted to by the learned 
Judge inthis case. Suppose for instance, 
a case in which either the prosecution or 
the defence arranges tc keep in readi- 
ness some persons whose names are in the 
assessors’ list in the hope that in case 
of there being a deficiency the Judge 
will choose some of them to complete ike 
requisite number of assessors, and the 
Judge does so. The result will be that 
tLe tribunal will be packed up by mem- 
bers who may be partial to one party or 
the other. The Legislature has provided 
that the assessors should be summoned 
by drawing a lotin cpen Court, and once 
the summons in this manner has been 
issued and the assessors are present they 
are to be chosen inthe discretion of the 
Judge and no lotis to be drawn at that 
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stage. While in the case’of jurors they are 
summoned after a lot is drawn in open 
Court and then at the time of choosing for 
the purpose of a particular case a lot is 
drawn again. Therefore the Legislature 
has left the choosing of the assessora after 
they are summoned by lot in the discretion 
of the Judge. 

The object of drawing a lot is that as 
far as practicable the assessors should be 
independent and there should be no ques- 
tion of packing up the tribunal. This ob- 
ject is defeated if the Judge chooses the 
assessors from among those who are present 
in Court either intentionally with scme 
design or accidentally. The Legislature must 
be supposed to have been cognizant of the 
fact that there may be eases in which the 
requisite number of assessors may not be 
present but in spite of it they have made 
no provision for the assessors being chosen 
from amung the persons present in Court 
though they have made provision for this 
contingency in the case of jurors. The 
difference is obvious; in the case of choos- 
ing of jurors from such person who may 
be present without summons, there is no 
risk as they are chosen for taking part in 
the trial after a lot has been drawn and 
both the prosecution and the defence have 
a right to object to any particular juror 
being chosen; but there is no such right 
in a case of assessors, the selection of 
which has been left entirely in the dis- 
cretion of the Judge. When the Legis- 
lature made provision to complete the də- 
ficiency in the numberof jurors by taking 
men whe are presentin Court and made 
no such prcvision in the case of assessors, it 
must be taken that the omission is delibe- 
rate. The assessors are an integral part of 
the tribunal, and though their opinion is not 
binding upon the Judge nor upon this Court, 
they are nevertheless of very great value 
to the Court and especially to the Court of 
Appeal which has to decide purely on 
matters recorded without having the ad- 
vantage of seeing the demeanour of the 
witnesses and the manner in which they 
depcse. When the question is whether a 
particular set of witnesses are to be be- 
lieved or not, the opinion formed by the 
gentlemen who come from the very society 
irom which the witnesses come isa great 
asset for any Oourt which is anxious to 
come to correct conclusions about facts, 
and itis necessary that any chance of their 
being packed up should be avoided. 
However, as I have said, after all, this is 
an irregularity and in this particular case 
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the fourth assessor who was chosen from 
among the persons present gave an opinion 
in favour of the’ accused who has not been 
prejudiced. I donot wish to pursue this 
matter. : 

The next objection of Sir Manmatha was 
about the admissibility ot the confession 
of Jagdish. In viewof the fact that the 
confession does not incriminate him and 
is not admissible against the remaining 
accused, the question is more cr less 
academical. JI am, however ofopinion, that 
the confession has been rightly admitted 
against Jagdish. As to its value my 
learned brother has dealt with it. What 
however looks to me surprising is that in 
spite of the fact that the Code of Orimi- 
nal Procedure was amended in 1923 and 
its s. 164, in its present form. has been 
in force for the last 14 years, still there 
are sometimes omissions of vital matters in 
recording the confession of an accused. 
In recording the confession in this case 
the learned Magistrate omitted to put any 
question to the accused whether he was 
confessing voluntarily. No doubt the learn- 
ed Magistrate gave him a warning but, as 
has been laid down in Bakshan v. Emperor 
(6} it is not enough for a Magistrate re- 
cording the confession of an accused to 
give him a warning, but it is essential 
that he should put questions to satisfy 
himself that the confession was in fact 
voluntary and the question with its answer 
must be recorded. It isnot enough that 
the Magistrate was satisfied as to the 
confession being voluntary, but the Courts 
before whom the confession is used must 
have materials on which they can be 
satisfied that the confession was in fact 
voluntary. In the present case the record 
does not show that any question was asked 
by the Magistrate in order to ascertain 
that the confession was made voluntarily. 
It appears, however, that in giving answer 
to the warning of the Magistrate, Jagdish 
himself stated that he was making the 
statement voluntarily and the Magistrate 
has in his evidence stated that he was 
satisfied that the confession was voluntary. 
Then the learned Magistrate did not fill 
up column? of the form for recording 
confession, which is a column for record- 
ing a brief statement of the Magistrate’s 
reason for believing that the statement was 
voluntarily made. The form has been pres- 
cribed so that the requirement of law 


(6) 16 Lah. 912; 161 Ind. Cas. 339; A I R 1936 Lah. 
en ee Or. Cas. 205; 37 Or, L J 432; 37 P L R 869; 
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should be complied with and there may 
not be any accidental omission. It is to 
be regretted that though the column was 
before him the learned Magistrate did not 
think it necessary to fill it. These omis- 
sions necessitate the prolongation of the 
trial in which in order to cure the defect 
the Magistrate has to be examined and 
the time of this Court instead of being 
engaged in deciding the truth or otherwise 
of the case is taken in solving the pro- 
positions of law which with a littlecare on 
the part of the Magistrates can be avoided. 
It is always advantageous thatthe Magis- 
trates who record confessions should consult 
the law before they proceed to do so, so 
that there may be astrict compliance with 
the requirement of law. Even if only the 
columns of the form be carefully read and 
filled up, objections to the admissibility 
ofa confession can be avoided. Strict 
compliance with the procedure is essential, 
as was pointed out by their Lordships of 
the Judicial Committee in Nazir Ahmad 
v. Hmperor (7). A better form has been 
introduced since 1929 and it should bs used 
in preference to the old form. 

Coming to the merits of the case, my 
learned brother has dealt with it very 
elaborately. (His Lordship then consider- 
ed the case of each accused and agreed 


with the conclusions arrived at by 
Varma, J.) 
3. Order accordingly. 


(7) 17 PL T 594; 163 Ind. Cas. &81; A 1 R 1936 P C 
2:3; (1936) Or. Cas. 752; 17 Lah. 629; 38 Bom. L R 987; 
(1936) O W N 505; (1936) M W N 745; 19360 L R 437 
(2); 1936 A L R747; 631 a 372; 9R PO 57; (1936) A 
LJ 895; 37 Or. L J 897; 40 O W N1221; 71M LI 
476; 44 L W583;19N LJ 214; 640 L J 445;39 PLR 
43 (P 0). 
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Limitation Act (IX of 1872), Sch I, Arts. 142, 144— 
Dispute between two persons claiming title to pro- 
perty—Property in possession of tenants and each 
attempting to get tenants attorned to him—Suit by one 
claimant against other for possession — Article 
applicable. 

The onus lies in the first instance on the person 
who pleads that transactions are benami. 

Where certain property is purchased in the name 
of the wife and the husband who is a comperatively 
well-to-do man gets the documents executed in her 
name witha distinct statement’that the monys paid 
to the prrchasers constituted the stridkana properties 
of the wife and the wife has herself some means of 
_ her own though the amount thereof is not known, the 
mere fact that it cannot be ascertained whethera 
particular item of property was purchased with her 
money or her husband's money does not lead to the 
inference that ths purchase was made with family 
funds bythe husband. The mere suspieion that the 
purchases might not have wholly been made with the 
Jedy's money will certainly not suffice to establish 
that tle purchases were benami, mnoreven the 
suspicion that moneys belonging to the husband, 
whether ina smaller measure ora larger measure, 
must have also contributed to these purchases, Even 
in cases where there is positive evidence that money 
had been contributed by the husband and not by 
the wife, that circumstance is not conclusive in favour 
ofthe benami character of the transaction though it 
is an important criterion. Itistrue that in the 
Indian Law the English rule as to presumption of 
advancement has not been adopted, buts. 82, Trusts 
Act, recognizes that money may have been contribut- 
ed by ancther towards 8 purchase with the intention 
of giving a beneficial interest to the person in whose 
name the purchase is made. The relationship of 
husband and wife between the person who contributes 
the money and the person in whose name the sale 
js token will be a very important factor in determin- 
ing whether the transaction was really meant forthe 
benefit of the wife or not. Wherethe motive alleged 
for a benamt transaction itself suggests that the 
purpose in view could be served only by a genuine 
transfer and not by a mere benami transaction, the 
more reasonable inference is that the transfer was 
intended to be operative as a transfer of the bene- 
ficial interest and not as a mere benami transac- 
tion. 

There was & dispute between two persons regard- 
ing claim to title of certain property which was in the 
possession of the tenants. Each party attempted to 
get the tenants to attorn to him. One of them sub- 
sequently sued the other for possession of the pro- 

erty: 

Held, that Art. 144and not Art. 142 should be ap- 
plied in the circumstances of the case. 

Messrs. B. Sa yanarayana and V. Go- 
vindarajachari, for the Appellants. 

Messrs. K. Umamaheswaran and A. Rama 
Rao Saheb, for the Respondents. 


Second Appeal No. 1214 of 1932. 


Judgment.—This appeal arises out of 
a suit for recovery cf possession of 15 
items of properties on the ground that the 
plaintiff has become entitled thereto under 
a gift deed (Ex. A) executed in his favour 
by one Seetha Bai Ammal on September 4, 
1914. Beetha Bai Ammal was the widow 
of. one Jagannadha Rao and the mother-in- 
law of defendant No. 1. As defendant 


OHITTALNRI SITAMMA V. SAPHAR sITAPATIRAO (MADR.) 


17616 


No. 1 is also called Seetha Bai Ammal, we 
will refer to defendant No. 1 when neceg- 
sary as the daughter-in-law. Jagannadha 
Rao died seme time in 1903 leaving him 
surviving his widow Seetha Bai Ammal 
and an adopted son Subba Rao who died 
in May 1914. The evidence shows that 
during the last days of Subba Rao or soon 
after bis death, the relations between the 
mother-in-law and the daughter in-law be- 
came strained and the plaintiff who is the 
grandson of a brother of the mother in-law, 
and who had been living in Subba Raos 
family for some years. managed to per- 
suade the old ladv to execute a gift in his 
favour of properties in respect of which the 
title stocd in her name. The old lady died. 
a few months afier the date of the gift: 
and for several vears thereafter, the plain- 
tiff on the cne hand and defendant No. 1 
on the other have been endeavouring to, 
secure the tenants in possession of these 
properties to their respeetive sides till 
ultimately the plaintiff instituted tbis suit 
just when the period of 12 years from the 
date of the gift deed was about to expire. 
The plaintiff claimed that the properties 
in respect of which the title deeds stood 
inthe donor's name were her stridhanam 
properties and that she was accordingly 
competent to make a gift thereof. Defen- 
dant No. 1 who was the contesting defend- 
ant pleaded that though the title to these 
properties stocd in Seetha Bai Ammal's 
name, they had all been purchased with the 
funds belonging to Jagannadha Rao, benamt 
in her name. A plea of limitation was also 
raised. The qvestion of benami formed the 
subject of Issue No. 1 and the question of 
limitation of Issue No. 2. The learned Sub- 
ordinate Judge found Issue No. lin plain- 
tiffs favour: on Issue No. 2 he found that 
as regards five items, namely Items Nos. 1 
to3. 13 and 15. the plaintiff had not shown 
that he or his donor had been in possession 
within 12 years of the institution of the 
suit, but that in respect of the other items 
the plaintiff's possession within the statu- 
tory period had been proved. He accord- 
ingly dismissed the suit so far as it related 
to Items Nos. 1 to 3, 13 and 15 and gave a 
decree in the plaintiffs favour in respect of 
the other items. Defendant No. 1 has 
filed this appeal against so much of, the 
decree as is against her had the plaintiff 
has filed a memorandum of objection in Tes- 
pect of the items disallowed to him. : 
In dealing with the question of benami. 
we may mention at the outset that it has, 
not been suggested that Jaganaadha Rao 
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had any creditor from whom he desired 
to screen these properties. It is obvious 
from the written statement that defen- 
dant No. 1 was bard put to it to suggest a 
motive for a benami transaction. It is true 
that Jagannadha Rao took defendant No. 1's 
husband in adoption in 1884 and some of 
the letters exhibited in' the case show that 
as a young boy he was not easily persuaded 
to come and live with his adoptive parents 
and preferred to go back to the place 
where he hed theretofore been living. 
These Jetters relate to a period when 
defendant No. 1's husband was eight or 
nine years old and it would be too much to 
suggest that at that time such conduct 
brought about any differences between 


Jagannadha Rao and the adopted son with- 


reference to which the necessity for resort- 
ing to benami transactions could be ex- 
plained. In para. 3 of the written state- 
ment it is stated that Jagannadha Rao 
took such precautions as he liked in order to 
avoid among other things the possibility 
of the adopted son quarrelling with him 
and squandering the properties and in 
order to ensure the obedient conduct of 
the adopted son to his dictates and to avoid 
the possibility of the members of his natural 
_ family instigating the adopted son to act 

adversely tothe interest of the adoptive 
father. In the course of the evidence one 
or two further reasons have been sug- 
gested, such as a desire on Jagannadha 
kaos part to keep apart some properties 
for the benefit of any aurasa son that he 
still expected might be born to him or a 
desire to ensure that the adopted son would 
behave respectfully towards Seetha Bai 
Amma by making it appear that she was 
the owner of some properties. We find it 
hard to believe that any of these motives 
would have led to a benami transaction 
rather than to areal trensaction in favour 
of the wife. 

The principle argument of Mr. Govinda- 
rajachari before us on behalf of the appel- 
lant was that as the attempt on the 
plaintiff's side to establish that these pro- 
perties were acquired with the lady’s funds 
had failed, it must be held that they were 
purchased by Jagannadha Rao with funds 
belonging to the joint family of himself and 
his adopted son, and that as sufficient pro- 
vision for her maintenance had been made 
by Ex, B and also by the provision in the 
adoption deed itself in the possible contin- 
gency of differences between her and the 
adopted son, there was nothing to, rebut 
the presumption arising uader the law that 
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the purcheses made in the wife's name 
with family funds were only made for 
the benefit of the family. It seems to us 
that this argument puts the effect of the 
evidence much too high, and that the legal 
implications therein contained are not 
altogether tenable. It appears from the 
documentary evidence, as well as from the 
admissions made by defendant No. 1 herself 
and by D. W. No. 13, that Seetha Bai 
Ammal did have some moneys of her own 
and some money-lending transaction-of her 
own. It is, however, not possible to fix the 
amount that she was thus in possession of. 
The evidence also establishes that at least 
alter 1886 she must have been entitled to 
an annual income of between Rs. 100 and 
Rs. 200 from the properties set apart for 
her under Ex. B, while the collection of 
that income was being made by Jagan- 
nadha Rao himself. In such circumstances 
the mere fact that the plaintiff or his wit- 
nesses do not now find it possible to con- 


_nect any of the sale deeds relating to the 


suit properties with a particular item of 
asset belonging to the lady does not neces- 
sarily lead to the inference - that the 
purchases should have been made with 
family funds by Jagannadha Rao. Some 
of the transactions under which the suit 
properties were acquired were for com- 
paratively small prices. The only substan- 
tial acquisition was under Ex. D in 1896, 
the consideration therefor being made up 
of the amount which accrued due on a 
usufructuary mortgage of 1887 fora sum of 
Rs 2,250 and a cash payment of Rs. 700. 

In the light of the circumstances stated 
above, there is nothing that necessarily 
suggests that the Rs. 700 paid in cash at 
the time of Ex. D must have been Jagan- 
nadha Raos money and could not have 
been the jady’s. As regards the Rs. 2,250 
advanced on the usufructuary mortgage in 
1887, we have no evidence suggesting whe- 
ther it could have been the lady's money 
or Jagannadha Raos money. The position 
therefore at best only comes tothis; kere 
is a lady, the wife of a comparatively well- 
to-do man with an income of more than 
Rs. 1,500 per annum, the lady herself hav- 
ing some means of her own, though the 
amount thereof is not known. The husband 
had no intelligible motive for entering 
into any benami transaction. He gets 
documents executed in her name with a 
distinct statement that the moneys paid 
for the purchases constituted the stridha- 
nam property of the lady. In relation to 
the properties thus acquired, he takes 
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registered lease deeds in the lady’s name 
and also gets a power of attorney execut- 
ed by that lady appointing her own agent 
to attend to her affairs. It does not 
appear that during all the time that 
Jagannadha Rao was alive, he ever took a 
single lease deed in his name in respect of 
these properties, except as regards one 
house which was leased to the Postal 
Department. There isno doubt evidence 
that the realization of the income from 
these properties was attended to by 
Jagannadha Rao or his men, but that 
would have been equally the case even if 
these properties belonged to the lady and 
not to Jagannadha Rao. It is admitted 
that in respect of a mortgage under which 
money was due to this lady long prior to 
the adoption and in respect of the proper- 
ties settled on this lady by Ex. E, the 
interest or income used to be realized by 
Jagannadha Rao or his men. 

It is clear from the adoption deed and 
from Ex. B that Jagannadha Rao was 
alive to the possibility of the relations 
between his wife and the adopted son 
turning out to be unfriendly, and it is 
nothing strange if in these circumstances 
aman in that position desired to put the 
lady in a position of some independence 
without depending upon tke adopted son 
or being obliged to sue him for mainten- 
ance or for a share in terms of Ex. 1. It 
is also significant that even during the 
period when he was taking sale deeds in 
his wife’s namein respect of the suit pro- 
perties, he was entering into other tran- 
Sactions of sale and mortgage in his own 
name, thus showing that he had no rea- 
son at that time to make it appear that he 
had no properties of his own other than 
the ancestral properties. Having regard 
to these circumstances, we think the 
learned Subordinate Judge was justified in 
coming to the conclusion that the sale 
deeds relating to the suit properties were 
not taken in Seetha Bai Ammal's name 
benami for her husband or for the family. 
The onus lies in the first instance on the 
defendant who pleads that these transac- 
tions are benami. The mere suspicion 
that the purchases might not have wholly 
been made with the lady’s money will 
certainly not suffice to establish that the 
purchases were benami, nor evan the sus- 
Picion that moneys belonging to Jagan- 
nadha Rao, whether in a smaller measure 
or a larger measure, must have also con- 
tributed to these purchases. Even in 
cases where there is positive evidence 
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that money had been contributed by the 
husband and not by the wife, that circum- 
stance is not conclusive in favour of 
the benami character of the transaction 
though it is an important criterion. It is 
true that in the Indian Law the English 
rule as to presumption’ of advancement 
has not been adopted, but s. 82, Trusts 
Act, as weli as the observations of the 
Judicial Committee in Bilas Kunwar v. 
Desraj Ranjit Singh (1), at pp. 564 and 5654, 
recognize that money may have been 
contributed by another towards a purchase 
with the intention of giving a beneficial 
interest tothe person in whose name the 
purchase is made. The relationship of 
husband and wife between the person who 
contributes the money and the person in 
whose name the sale is taken will be a 
very important factor in determining whe- 
ther the transaction was really meant for 
the benefit of the wife or not. 

The observations in Sanjivaroya Pillai 
v. Balamika Ammal (2), are not op- 
Posed to this view, because there was 
evidence in that case to suggest that 
the transfers were taken in the wife’s 
name with a view to screen the property 
fron creditors. In Rahiman Beebi v. Khatoon 
Bee (3) and Tulasi Ammalv Officia! Receiver, 
Coimbatore (4), reference his been made to 
the terms of s. 82, Trusts Act, and an 
attempt has been made to read the obser- 
valions of the Judicial Oommittee in 
earlier cases consistently with the provi: 
sion3 of that section. The observations of 
their Lordships in Ismail Musajee v. Hafiz 
Boo (5), at p. 784%, and of Venkatasubba 
Rao, J. in Tulasi Ammal v. Official R:ceiver, 
Coimbatore (4), also show that where the 
motive alleged for a benami transaction 
itself suggeststhat the purpose in view 
could be served only by a genuine transfer 
and not by a mere benami transaction, the 
more reasonable inference is that the trans- 
fer was intended to be operative as a trans- 
fer of the beneficial interest and not as a 
mere benami transaction. 


(1) 37 A 557; 30 Ind Oas. 299; A 
421 A 202;190 W N 1207;29M L J 
18 M L T 248; 13 A L J 991; 220 LJ 
N 757 (P 0). 


A (3) 4 L W193; 35 Ind. Sas. 569; A IR 1917 Mad. 
26 


(4)67 M L J 541; 153 Ind. Cas. 478; A IR 1934 
Mad. 671; (1934) M W N 580; 40 L W633;7RM 


353. 
O EET EA ON 30 LJ 484;10 CW N 570 
PC). 
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Mr. Govindarajachari next suggested 
that if and in so far as any moneys of 
Jagannadha Rao had gone to make the 
purchaves of the suit property in his wife’s 
Name, a gift thereof would be invalid as 
a gift of joint family property. This ques- 
tion was not raised in the Court below in 
that form and the appellants’ learned 
Counsel explains it by pointing out that 
the plaintiffs’ attempt in the lower Court 
was to establish that the purchases were 
made with the lady's fund and not with 
the family funds. Assuming that that 
contention can be raised at this stage, it 
will be meterial to consider it only if 
there is positive evidence that funds be- 
longing to the jcint family had been used 
for the purpose of these purchases. The 
mere fact that the plaintiff is not able to 
establish that the purchases were made 
with the lady's funds, will not entile 
defendant No. 1 to ask the Court to take it 
for granted that joint family monies must 
have been utilized for these purchases. We 
accordingly ccnfirm the finding of the 
lower Court on Issue No. 1. 

With reference to the plea of limitation, 
we are not satisfied that the lower Court 
was justified in dealing with the case as 
one governed by Art. 142, Limitation Act. 
The allegations in the plaint as well as the 
evidence tendered during the course of the 
trial establish thatall the suit properties 
were in the possession of tenants. It is 
true that during Subba Rao’s time he was 
taking muchilikas in his name and collect- 
ing the income from the suit properties. 
But as he and his adoptive mother were 
living together amicably, it cannot be 
seriously suggested that his possession or 
management was adverse tothe mother’s 
interest. As we have already said, the 
relations between the mother in-law and 
the daughter-in-law became strained as 
soon as Subba Rao died and the plaintiffs 
interference with a view to securing some 
benefit to himself seems to have made 
matters worse. A scramble accordingly 
began after Subba Rao’s death by the 
attempts made on each side to get the 
tenants to attorn to the one side or to the 
other. In circumstances of that kind, the 
principle of Art. 144 and not 
should he applied. Considering the evi- 
dence on this basis, the conclusion seems 
to usto be that in respect of most of the 
suit items, defendant No. 1, has failed to 
show that she got the tenants-in-possession 
fo attorn to her more than 12 years before 
the institution of the suit. In many in- 
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stances registered muchilikas have been 
taken from the tenants in the mother in- 
law's name and there js evidence that 
some of these tenants were sued for rent 
on the basis cf such muchilikas and de- 
crees were obtained. As against such evi- 
dence on the plaintiff's side, the story 
related on the defendant’s side of oral 
arrangements and payments of rent to ber 
can scarcely be seriously pressed. 

As regards one of the items of property, 
namely Item No. 14a house in Rajahmundry, 
a further point was pressed before us on 
behalf of the appellant, namely that only 
a part of the house was in the occupation 
of the tenant who had arttorned to the 
mother in-law and thatthe other part was 
in the possession of a lady named Pan- 
kajam who refused to a'torn to tne old 
lady. In the suit for rent instituted by 
the plaintiff against these two tenants, the 
suit was decreed only against the former 
and not against the latter. It was accord- 
ingly contended that at least to the extent 
of the interest in one-half of the house in 
the possession of Pankajam, the plaintiff's 
suit should be held to be barred by limi- 
tation. But if, as we have already pointed 
out, the principle to be appliedis that of 
Art. 144, it is not sufficient for tie defen- 
dants merely to suggest that Pankajam 
has not attorned to the old lady orto the 
plaintiff, It is only on proof that she had 
attorned to defendant No.1 that the plaint- 
iff's suit could be held.to be barred even as 
regards the portion in her possession. De- 
fendant No. 1's evidence is only that some- 
time after 1915 Pankajam paid 10 months’ 
rent in respect of her portion to defend- 
ant No. 1. Even taking this to be true, that 
is, within 12 years of the institution of the 
suit, we see no reason to differ from the 
conclusion of the lower Court in respect of 
Items Nos. 4 to 10,11, 12 and 14. 

As regards the items disallowed to the 
plaintiff by the lower Court, we see no 
reason to interfere with its conclusion in 
respect of Items Nos. 1,13 and 15. But in 
respect of Items Nos. 2 and 3, we are unab!e 
to agree with the lower Court's decision. 
These items were in the possession of one 
Ohinnam Raju as a tenant under Subba 
Rao under a lease (Hx. 26) executed in 
1911. Very soon after Subba Ruo’s death, 
the plaintiff succeeded in taking a lease in 
Seetha Bai Ammal’s name, i, e. bx. J-10 
from one Bapiraju, a bruther of Cninnam 
Raju. It is true that ifthe new lessee was 
a stranger and the former tenant-in pos- 
session attorned to defendant No. 1, the 
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Court may reasonably hesitate to believe 
that the new tenant got peaceful possession. 
It is apparently on this assumption that the 
learned Subordinate Judge observed in 
para. 26 of his judgment that it was diff- 
cult to believe that the old tenant gave up 
possession of these items to Bapiraju. But 
the evidence of D, W. No. 4 and Ex. 18 
establish that Chinnam Raju, the former 
tenant, must have died in 1913 or early in 
1914 and it appears from Ex. 18 itself 
that in February 1914 it was Bapiraju who 
sentthe rent due in respect of these items to 
Subba Rao. We therefore see no reason 
to think that it was unlikely that Ex, J-10 
represented a real transaction of lease or 
that Bapiraju would not have got into 
possession under it. The defendant's story 
that Chinnam Raju’s widow Venkatammal 
‘was in possession aod paid her rent, does 
not seem entitled to weight in the face of 
the registered lease executed by Bapiraju 
and the circumstances above adverted to. 
We would accordingly set aside the decree 
of the learned Subordinate Judge in res- 
pect of Items Nos. 2 and 3, give a decree to 
the plaintiff in respect of these items as 
well, 

As regards Item No. 15, it will follow from 
our finding on the question of benami 
that the title thereto als> is in the plaintiff. 
But the learned Subordinate Judge 
has not given the plaintiff a decree in 
respect of that item because in the con- 
nected suit, ©. S. No. 17 of 1923, he held 
that the present plaintiff had not shown 
that he had possession of this item within 
12 years of the institution of the suit. 
Apart frcm the observation we have 
already made that in the circumstances of 
the present case the principle of Art. 144 
and not Art, 142 should be applied, the 
learned Judge's observation that the 
plaintiff was not in possession of this 
item within 12 years of the institution 
of the suit seems to rest upon a mis-appre- 
hension, because D. W. No. 9, the tenant 
who is alleged to have been in possession 
of this item under defendant No. 1, admits 
that for at least a year after Subba Rao's 
death the plaintiff was occupying a por- 
tion of this house. We accordingly hold 
that the learned Judge's nding on the 
question of limitation even in respect of 
this item is not correct. But as his deci. 
sion has been set aside on appeal by the 
District Court in No. A. S. No. 9 of 1931. itis 
not necessary that we should pass a formal 
decree for. possession in the present plaint- 
ifs favour in respect of this item. It 
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will be sufficient if there is a declaration 
of title in plaintiffs favour in respect of 
this item. 

As regads Items Nos.2 and 3 which we 
have allowed in plaintifi’s favour, the plaintiff 
will also be entitled to mesne profits from 
defendant No. l at a flat rate of Rs. 30 per 
annum for the three years before suit 
(1923—1925) and future mesne profits at 
the same rate from 1926 till delivery of 
possession of the suit items or until the 
expiry of three years from this date which- 
ever happens earlier. We do not, how- 
ever, think it necessary to interfere with 
the direction in the lower Court’s decree 
as to costs. The appeal is dismissed with 
costs. In the memorandum of objections 
there will be no order as to costs as the 
parties succeed in part and fail in part. 
For the reasons given above, S. A. No. 1214 
of 1932 is dismissed with costs. 

Appeal No, 112 of 1931. $ 

Varadachariar, J.—Before the decree 
in this appeal was finally drawn up, it 
was brought to our notice by the learned 
Counsel for the appellants that in dealing 
with Issue No. 4, the lower Court had omitted 
to give the appellants credit for payments 
made by them in respect of public charges 
like land revenue and cesses. The case 
was accordingly directed to be posted for 
being spoken to. The respondenis’ learned 
Counsel points out that the course adopted 
by the lower Court in para. 35 of the 
udgment was to adopt the figures as to 
income shown by the lease deeds of a much 
earlier date though the income relating to 
the pericd in respect of which mesne pro- 
lits were claimed by them prior and sub- 
sequent to suit would have been much 
greater, and that the Court, in order to 
avoid an inquiry, preferred to adopt the 
earlier figures on the understanding, how- 
ever, that details of disbursements made 
by the defendants during the period of 
their possession need not be taken into 
account. The parties are not able to agree 
before us as tothe precise basis on which 
the lower Court proceeded. ' 

Theoretically, the plaintif is entitled to 
an inquiry as to mesne profits in respect 
of the period to which the issue relates 
and the appellants are entitled to deduc- 
tion in respect of publ'e charges disbursed 
by them. Both parties would undoubtedly 
have saved considerable time and expense 
if they could have agreed on some figures. 
But in the absence of such agreement, we 
have no alternative but to set aside the 
finding of the Court below on Issue No. 4 and 
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send the case back to the lower Court 
for an inquiry in respect of mesne profits 
in the manner prescribed by law as re- 
gards ltems Nos. 4 to 12 and 14. The figures 
arrived at after such inquiry will be insert- 
ed by the lower Court in the placé of the 
figure nowentered in its decree. As re- 
gards the two other items which we allow- 
ed in the appeal, namely Items Nos. 2 and 
3, our judgment has already fixed the rate 
and this amount has only to be added to 
the figure which the lower Court may arrive 
at, 


Nes, Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 202 of 1936 
April 25, 1938 
JAMES AND AGaRwaLa, JJ- 
RAJENDRA PRASAD TEWARKI— 
APPELLANT 


Versus 
NAGESHWAR UPADHYA AND OTSERS— 
RESPONDENTS 

Insolvency—Annulment—Petitioner in insolvency 
failing to disclose whole property and including 
fictitious debts in petition —Transfer of property by 
fictitious sale deeds— Adjudication —Adjudication 
held should be annulled, 

The petitioners in insolvency had failed to disclose 
the whole of their property and they had included 
in their petition fictitious debts for which no con- 
sideration had passed. A large part of the property 
which the creditors claimed to be available for the 
purpose of paying the petitioners’ debts had been 
ostensibly transferred by three deeds of sale which 
were fictitious, taking all this property together 
the assets of the petitioners considerably exceeded 
‘the liabilities and they were able to pay their debts. 
Petitioners were adjudged insolvents: 

Held, that the adjudication should be annulled. 
Chhatrapat Singh vy. Kharag Singh Lachmiram (1), 
distinguished. 

O. A. from an original order of the 
District Judge, Muzaffarpur, dated June 
13, 1936. 

i Mr. Jaleshwar Prasad, for the Appel- 
ant. 

Messrs. G. P. Shahi and Thakur A. D, 
Sinha, for the Respondents. 

James, J.—'This is an appeal against the 
order of the District Judge of Muzaffarpur 
adjudicating the opposite party insolvent 
on their own petition. The creditor who 
is the appellant now before this Gourt 
objected to the adjudication on the ground 
that the petitioners had failed to disclose 
the whole of their property and that they 
had included in their petition fictitious 
debts for which no consideration had 
passed. A large part of the property which 
the creditors claimed to be available for the 
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purpose of paying the petitioners’ debts had 
been ostensibly transferred by three deeds 
of sale which the creditors impugned as 
fictitious. The property had been attached 
in execution of certain decrees, whereupon 
a claim had been made by the ostensible 
creditors under O. XXI, r. 58, which had 
been allowed. The District Judge con- 
sidered that he could not enter into the 
question of whether this property wus really 
available tothe petitioner unless the decree- 
holder instituted a suit under O XXI, r. 63, 
to set aside the summary decision under 
r. 58. For other property which had been 
attached in execution a claim had been 
made on behalf of two persons named as 
secured creditors in this petition, praying 
thas their incumbrances might be notified. 
The creditors attacked the deeds creating 
these incumbrances as mere farzi transac- 
tions: but the incumbrances had been 
notified in the execution proceeding. The 
District Judge found himself unable to 
enter into these questions so long as there 
was no decision of a competent Court on the 
matter, and he therefore made an order of 


‘adjudication, since the debts in the peti- 


tioners’ schedule exceeded the value of the 
assets disclcsed. 

Tke learned Advocate for the insolvent 
suggests that it is not pioper before adjudi- 
cation to enter into these questicns which 
are mcre properly considered at the time 
when the insolvent applied for a discharge, 
In support of this argument he relies on 
the decision in Chhatrapat Singh Vv. Kharag 
Singh Lachmiram (1) where this rule 
under the old Provincial Insolvensy Act 
which was amended in 1920, four years 
after the date of the decision on which the 
learned Advocate relies. Proceedings in 
insolvency in this country ordinarily bear a 
curiously inverted aspect from the English 
point of view: and it was found necessary 
in 1920 to amend the earlier Act which 
has been passed on the assumption that 
nobody would apply to be made insolvent 
unless he were incapable of paying his 
debts. But a large proportion of applicae 
tions in insolvency made by debtors under 
the Provincial Insolvency Act are made for 
the purpose of evading payment of debts: 
and we find debtor, instead of anxiously 
endeavouring to avoid being declared banks 
rupt, trying hard to be declared insolvent 
for the evasion of payment of debts, while 


(1) 44 O 535; 38 Ind. Cas. 788; AIR 1916 P O 64; 
441 All 21MLT 36; 15 AL J 87; (1917) M W 
N 100; 32M Ld1;19 BomL R 174,25 C L J 215; 
21 O W N 497; 10 Bur L T 126 (P O). 
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the creditors, who find that evasion is less 
easy under the regular procedure of the 
Civil Courts, resist the endeavour of their 
debtor to have themselves declared insol- 
vents. The present case appears to be one of 
this class. Thesuit under O. XXI, r. 63, has 
now been decided: and it has been held 
that the sales which the creditore impugned 
were fictitious. The Subordinate Judge has 
also found that the mortgage transactions 
which the creditors also impugned were 
fictiticus; but he has given no formal 
declaration to the plaintiffs of that suit on 
that point. The learned Advocate for the 
petitioner in insolvency suggests that no 
action can be taken on this decision because 
it is subject to appeal, though so far as we 
are informed, no appeal has yet been filed; 
but so long as that decision is not reversed 
in appeal, we must treat it as binding, and 
we must hold that the property which 
the: petitioner in insolvency purported to 
convey by the sale deeds was actually 
available for the payment of his genuine 
debts, and that it ought to have been ccn- 
tained in the schedule attached to the 
petition of insolvency. 

For the two mortgages, Rs. 2,98) and 
Rs. 2,000, respectively, the finding of b.e 
Subordinate Judge does not amount to res 
judicata; but we have in that matter the 
evidence of Ramji Sukul on behalf of the 
objecting creditors, who says that these 
two mortgages were really bogus transac- 
tione executed after a panchaiti had been 
held to settle the question of the payment 
of the objecting creditors’ debts. The osten- 
sible creditors Nakched Misir and Ram- 
pargash Pande who were parties to the 
inquiry which preceded the adjudication 
did not appear to defend these transactions 
which the objecting creditors impugned, 
and it may be inferred that these are nnt 
real debts. If we assume that the 16 bighas 
odd which the petitioner in insolvency 
purported to convey by the sale deeds 
which have been found to be farzi, were vf 
substantially the same value as the land 
mortgaged to the objecting creditors, and 
add the four bighas which remained in the 
possession of the petitioner we have the 
sum of Rs. 9,000 to be added to the value 
of the assets. This with the value of the 
house and banswari and the bagicha which 
.have also been omitted, bring tue value of 
the assets to Rs. 22,494. The amount of 
his debts are placed by the petitioner at 
Rs. 23,692. Several of these debts are at- 
tacked by the objecting creditors, but 
assuming that they are all genuine except 
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tbe mortgage debts to Nakched Misir and 
Rampragash Pande the liabilities are re- 
duced to Rs. 18,707; so that the assets 
considerably exceed the liabilities and the 
petitioner is able to pay his debts. In these 
circumstances, as the objecting creditors 
prefer to avail themselves of the ordinary 
law for the satisfaction of their dues, I 
consider that this appeal ought to be 
allowed, and that the adjudication of the 
petitioner in insolvency should be annulled 
and the appeal be allowed with costs. 

Agarwala, J—I agree, The adjudica- 
tion is annulled and the appeal is allowed 
with costs. 

8. Appeal allowed. 





MADRAS HIGH COURT 
Civil Appeal No. 229 of 1932 
April 23, 1937 
VARADACHARIAR AND HORWILL, JJ. 
NARAYANASWAMI MUDALIAR 
AND ANOTHER — DEFENDANTS — 
APPELLANTS 
versus 
RATNASABAPATHY MUDALI 
AND ANOTHE8—PLAINT1I¥¥8s—RESPONDENTS 
Hindu Law—Joint family+Self-acquisitions— 
Self-acquired property, when becomes joint family 
property—Onus lies upon person wha pleads that 
separate property ceasedto be so—If it can be pre- 
sumed from mere absence of evidence as to how a 
member dealt with his separate and joint family 
income, that property was not separate—Self-acquist- 
tion—Blending of—Presumption—If can only be one 


of fact drawn from surrounding circumstances— - 


Trustee mizing his own funds with funds of cestui 
que trust and ‘doctrine of blending’, distinguished— 
Will—Validity—Presumption—Llection— Minor—It 
as better that following English practice Court itself 
should hold enquiry as what ia beneficial to minor. 

The separate self-acquired property of a 
member -of a joint Hindu family may become 
joint family property if it has been thrown by him 
into joint stock with the intention of abandoning 
all claims to it. The onus lies upon the person who 
pleads that what was at any particular moment the 
separate property of a member of the joint Hindu 
family has at some later stage ceased to be so, to 
establish that it has been so dealt with as to lose 
its separate character. From the mere circumstance 
that there isno evidence to show as to how the 
separate property and the income of the joint family 
property had been dealt with by the member of the 
joint family, it cannot be presumed that he mingled 
both the properties so as to lose his rights over his 
self-acquisition because to do this will be practically 
throwing the onus on tbe wrong person. Beli Ram 
v. Sardari Lal (3), dissented from, Naina Pillai v, 
Daivanai Ammal (l), Periakaruppan Chetty v. 
Arunachalam Chetty (2) and Akkanna v. Venkayya 
(4) and A.B. Nos. 363 of 1923 and 47 of 1925, follow- 
ed, Ishri Dut Koer v. Hunsbuttt Koerain (6), distin- 
guished. 

Although the Hindu Law recognizes ‘blending’ 
and attaches to such blending certain legal con- 
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sequences yet there is no presumption infavour of 
blending. The presumption, if any, can only be 
one of fact to be drawn in the light of all surround- 
ing circumstances and in accordance with what is 
described in s. 114, Evidence Act, as the common 
course of human conduct. : 

In the case of a trustee mixing his own funds 
with the funds of the cestui que trust, the law only 
casts upon the trustee the ouus of proving 


what his own funds are and distinguishing them | 


from the funds ofthe cestui que rust. It is only 
if he is unable to do so that a presumption in 
favour of the trust in respect of the whole fund is 
drawn. On the other hand, the result of the doc- 
trine of blending is that the whole property be- 
comes as a matter of law impressed with the 
character of joint property. 

Every reasonable presumption must be made in 
favour of validating the will as far as possible rather 
than in favour of invalidating it. 

Where the minors have under the will of their 
father been given certain benefits which they may 
not be entitled to retain if they prefer to repudiate 
the will, #bey must elect sither to stand by the will 
or to repudiate it, 

In such a case it will be better, if following the 
English practice, the Court itself holds anenquiry 
as to what is most beneficial to the minorsin the 
circumstances and decides accordingly. Brown v. 
Brown (7), relied on. 

C. A. against the decree of the Sub- 
Judge, Salem, in O. S. No. 19 of 1930. 

Messrs. T. M. Krishnaswamy Iyer and 
M. R. Ramachanara Pant, for the Appel- 
lants. 

Mr. B. Sitarama Rao, for the Respond- 
ents. 


Varadachariar, J.—This appeal arises 
out of a suit for partition ot the estate 
of one Subbaraya Mudaliar, who died in 
December 1927. The minor plaintifis are 
the sons of Subbaraya’s third wife. De- 
fendant No. 1 is tne son of his first 
wife and defendants Nos. 2 and 3 are 
the sons of his second wife. Subbaraya 
executed 4 will (Hx. 1) on October 17, 
1927, whereby he disposed of all the pro- 
perties, movable and immovable, which he 
then had, partly in favour of the plaintitis 
and partiy in favour of the detendants. 
It is sufficient to say tnat he alloted to 
the plaintiffs a house and Ks. 6,000 in cash. 
The plaintitts’ advisers apparently felt 
that there was an unequal division of the 
estate and thought fit to institute this suit 
for partition on the footing that all the 
properties in Subbaraya’s possession were 
joint family properties and that the will 
was accordingly invalid. The learned 
Subordinate Judge has upheld the conten- 
tention of the plaintiffs and decreed a 
general partition. Hence this appeal by 
the defendants. 


A point was taken before the lower 


Oourt that Ex. 1 was not duly executed 
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by Subbaraya. This formed the subject 
of Issue No. 2; the learned Subordinate 
Judge Las found that the will was duly 
executed by Subbaraya in a sound dis- 
posing state of mind. The only question 
therefore, that was argued before us is 
that raised by Issue No. 1, namely, ‘whe- 
ther any one of the plaint properties aro 
the self-acquisition of the deceased Sub- 
baraya Mudaliar”. On behalf of the appel- 
lants, Mr. Krishnaswami Iyer made a point 
that the lower Court had really proceeded 
on a theory of bleuding or throwing into 
the common etcck which was not the case 
made in the plaint. Mr. Sitarama Rao 
pointed out in reply that no such objec- 
tion had been raised in the grounds of 
appeal nor any surprise pleaded. Apart 
from this, however, we are not quite sure 
that the learned Subordinate Judge has 
proceeded on a theory of throwing into 
common stock. His observation in para. 
17 ofthe judgment rather suggests that 
it was his view that Subbaraya’s purchases 
and investments were never his self-acqui- 
sitions, because he never kept his earnings 
separate from the income derived from the 
joint family properties. As we have how- 
ever heard the case fully on the merits, 
it does not seem to us necessary tocon- 
sider whether really there has been any 
departure from the case made on the plead- 
ings. 

In the plaint it was alleged in para. 4 
that at a partition made 12 years before, 
there was a division of movables, cash, 
money:lending, etc., and that some time 
later, thatis in Febrnary 1920. there was 
a partition of immovable properties between 
Subbaraya and his father and his brother. 
The obvious intention of this paragraph 
when taken with para. 5 was to suggest 
that the outstanding which belonged to 
Subbaraya’s estate at the time of his 
death really represented the development of 
the money-lending business which came 
to Subbaraya at the partition. The plaint 
makes no reference anywhere to Subbaraya 
having had any substantial earnings of 
his own part from the income yielded 
by the immovable properties or any other 
properties that came to him at the parti- 
tion. 

The learned Subordinate Judge has found 
that bubbaraya was making a very sub- 
stantial income from his profession asa 
native medical practitioner and that 
finding has not been challenged before 
us. He has also found ihat at the partition 
between Subbaraya and his co-parceners, 
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Subbaraya. obtained only certain immov- 
able properties and did not obtain any 
cash or share in the moneyelending busi- 
ness. The' evidence also shows that the 
annual income from the immovable pro 
perties which Subbaraya got at the parti- 
tion was somewhere below Rs. 200 per 
annum. lt is not disputed that Subbaraya 
married three wives and had a large family 
to maintain. He had at least five song 
and a daughter and two of his wives 
were alive foralong time. There can be 
little doubt that the maintenance of the 
family alone must have costa great deal 
more than the income derived from what 
may be described as the ancestral pro- 
perties that came to Subbaraya at the 
partition. The learned Subordinate Judge, 
therefore, rightly holds that Subbaraya’s 
income from his professicn as a native 
physicien musi have contributed largely to 
the Accumulation of wealth. He never- 
theless held that as Subbaraya maintained 
no accounts and it did not appear that 
even otherwise he made any distinction 
between his self-acquisitions and the joint 
family properties or between tLe income 
derived from the joint family properties 
and the income derived from the practice 
of his own profession. he must have con- 
fused or blended the two incomes s0 as 
to make the two indistinguishable frem 
each other with the result that all his 
properties must be held to be joint family 
roperties, 

4 The above ccnelusion has been attacked 
before us by the learned Counsel for the 
appellants. It does not seem tous neces- 
sary to refer at length to the relevant 
authorities because many of them have 
been referred to and discussed in recent 
judgments of this Court, particularly in 
Narain Pillai v. Daivanai Ammal (1) ana 
Periakaruppan Chetty Vv. Arunachalam 
Chetty (2) and the unreported judgment of 
Ramesam and Jackson, JJ. in A. S. Nos. 
363 of 1923 and 47 of 1925. We may 
take the statement of the law in para. 227 
of Mulla’s book as representing the result 
of the authorities, namely that, 

“Property which was originally the separate or 
self-acquired property of a member of a joint 
family may become joint family property if it 
has been voluntarily thiown by him into the com- 
mon stock with the intention of abandoning all 
separate claims upon it.” h , 

The author adds that a clear intention to 


(1) 43 L W 302; 162 Ind. Oas, 23; A IR 1936 Mad, 
“177; (1936) M W N 256;8 R M 962. 

(2) £0 M 582; 102 Ind. Oas. 290; A IR19z7 Mad, 
616; (1927) M W N 287; 25 L W 688. 
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waive his separate rights must be estab- 
lished. It has been suggested by 
Mr. Sitarama Rao that the present case is 
not exactly the one covered by this rule, 
because he argues that he does not concede 
that any of *the suit properties was at 
any time the self-acquired property of 
Subbaraya. We do not think that that way 
of stating the question really solves the 
problem. It cannot be denied tbat Subba- 
raya’s earnings at the moment they came 
into his hands were his separate property 
and that he had absolute power of disposal 
over them. That is certainly a stuge which 
the plaintiffs must admit. No doubt they 
tried to avoid even that problem by sug- 
gesting inthe plaint that all that Subba- 
Taya possessed at his death must have 
cme out of the immovable prcperties und 
the cash and money-lending busiriess that 
he got for his share at a partition and, 
as we have already said, the plaint 
wholly ignored Subbaraya’s independent 
earniugs. Buton the facts as now found, 
the plaintiffs cannot get away from the 
fact that Subbaraya staris with a large 
amount of mcney in his hands whicn at 
the initial stage were undoubtedly at his 
absolute dispusul and were not derived 
from the joint property. leis true that he 
had a small income every year from the 
ancestral properties as well. It is also 
true that Subbaraya kept no accounts and 
we are not, therefore, in a position to say 
either that he brought both sets of income 
into one account orthat he did not. If, 
as the authorities suggest the onus lies 
upon the person who pleads that what 
was at any particular moment the separate 
property of a member of the joint Hindu 
family has at some later stage ceased to 
be so to establish that it has been so 
dealt with as to lose its separate charac- 
ter, it does not appear to us that the 
plaintifs can succeed merely upon the 
Circumstances that we donot know how 
Subbaraya dealt with the two sets of 
income. Jt will be practically throwing 
the onus on the wrong person to hold that 
because we do not know. how he dealt with 
the two sels of income, he must be pre- 
sumed to have mingled them so as to lose 
his rights over his own earnings. Our 
attenticn has been drawn to the observa- 
tions of the Lahore High Court in Beli Ram 
v. Sardari Lal (3) at p. 617*, to the follow- 
ing effect: 

(3) AI R 1930 Lah. 613, 128 Ind, Oas. 481; Ind. 
Rul. (1931) Lah, 49, 
~*Page of A, I, R 1930 Lah—|#a.] 
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In the absence of any evidence that he was 
keeping his self-acquisitions strictly separate, the 
presumption is that the whole income of the family 
from whatever source derived went into the 


common chest out of which the family was 
se bung and some of - the members were mar- 


We are, with great respect, unable to 
accept this presumption as well founded, 
The expression “the whole income of the 
family” used by the learned Judges in the 
passage above quoted is somewhat am- 
biguous. It looks as if the learned J udges 
meant what each member of the family 
or any member of the family was earning. 
If so, we are not aware of any warrant 
for laying down a general presumption in 
the form enunciated by the learned Judges. 
Tt is not contended by Mr. Sitarama Rao 
that there is any presumption of Hindu 
Law to.that effect. It isone thing to say 
that thé Hindu Law recognizes ‘blending’ 
and attaches to such blending-certain legal 
consequences, but it is another thing to say 
that there is any presumption in favour of 
blending. | We would respectfully say that 
we are aware of no authority in favour of 
such a presumption. The presumption, if 
any, can only be one of fact to be drawn 
in the light of all surrounding circum- 
stances and in accordance with what is 
described in s. 114, Evidence Act, as the 
common course of human conduct. Dealing 
with the income derived by a Hindu 
widow from her husband's estate, it was 
laid down as early as Akkanna v. Venkayya 
(4) that, the reasonable presumption to 
make in respect of any person having 
income at his or her absolute disposal is 
thal he or she intended to reserve to 
himself or herself that power of disposal 


unless there is evidence to the contrary. 


This aspect of the matter has been 
emphasised in the unreported judgment of 
Ramesam and Jackson, JJ., already referred 
to and we need not labour it. , 


A decision of a Bench of this Court in 
Krishnamachariar v. Chellammal (5), may 
perhaps be said to state the position in 
terms somewhat favourable to Mr. Sitarama 
Rao’s contention. The learned Judges in 
that case were prepared to draw an in- 
ference that a brother-in-law who had 
earings of his own intended to throw his 
earnings into the stock from the fact that 
he was contributing to the maintenance of 
his deceased's brother’s widow not merely 
from the income of the admitted joint 


(4) 25 M 351; 12M LJ 5. 
(5) AIR 1928 Mad, 561; 107 Ind, Cas. 641.. 
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family property but even from his own 

earnings. Itis notfor us to say whether 

as an inference of fact the learned Judges 

were justified in drawing such an inference ` 
or not, but it seems to us to put the matter 

too high to say, as the learned Ofig. O. J. 

said, that mingling a portion of one fund 

with another fund raises a presumption 

not merely in respect of the portions mixed 

but also in respect of the balance of the 

earnings in the hands of the acquirer. We 

ventnre to think that the presumption to 
be drawn in the circumstances of the pre- 
sent case do not warrant the necessary in- 
ference which the learned Subordinate 
Judge felt obliged to drawn from the ab- 
sence of accounts showing that Subbaraya 
kept his earning separate from the income 
derived by him from the joint family pro- 
perty. 

Mr. Sitarama Rao called in aid the 
analogy of a trustee mixing his own funds 
with the funds of the cestui que trust; we 
do not think that that is a true analogy. 
In those cases the law only casts upon the 
trustee the onus of proving what his own 
funds are and distinguishing them from 
the funds of the cestui que trust. It is only 
if he is unable to do so that a presump- 
tion in favour of the trust in respect of the 
whole fund is drawn.. On the other hand, 
the result of the doctrine of blending is 
that the whole property becomes as a 
matter of law impressed with the charac- 
ter of joint property. It was also suggested 
that as Subbaraya must have been receiv- 
ing something like Ks. 200 every year 
from the joint family property, that amount 
might ‘have gone into some of the assets 
that existed at his death. But if he has 
been spending very much more than that 
amount on the maintenance of the joint 
family, there is no reason to presume that 
his separate moneys were spent on the 
maintenance of the family and that the 
income from the joint family went into the ` 
investments. Whatever may be the posi- 
tion, when the income from joint funds 
might have left a surplus over the require- 
ments of the joint family, it does not seem 
to us necessary or reasonable to draw the 
inference, even where the income from the 
joint property is far below the require- 
ments of the family, that the investments 
made by the earning member were ‘made 
in whole or in part out of the joint income. 
If the matter rested on presumptions alone, 
we should have held that the plaintiffs had 
not made out that the subsequent 
acquisitions of Subbaraya were either joint 
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property or had been thrown into the joint 
stock. 

Mr. Sitarama Rao, however, relied on 
two items of conduct (1) that Subbaraya 
had dealt with both sets of properties on 
the same footing in his will, and (2) that 
one item of immovable property which 
Subbaraya got at the partition had been 
sold by him in 1926 under Ex. 9 for 
Rs. 1,000 out of which Rs. 300 is admit- 
tedly traceable to a hypothecation bond 
now in existence and nothing is known of 
the balance of Rs. 700. Bn far as the cir- 
cumstances first mentioned are concerned, 
the Vakil who drafted Ex. 1 has spoken to 
the conversation between himself and 
Subbaraya in connection with the inclu- 
sion of the ancestral properties in the will. 
They are undoubtedly of very small value 
as compared to Subbaraya's acquisitions 
and we see no reason to think that the 
explanation given by the witness does not 
represent the truth. Even otherwise the 
mere fact that Subbaraya might have 
made a mistake in assuming that he could 
dispose of the joint family properties by a 
will when he was giving them to his own 
sons dces not justify the inference that he 
intended to lose his power even over his 
self-acquired properties. Every reasonable 
presumption must be made in favour of 
validating the will as far es possible rather 
than in favour of invalidating it. We are, 
therefore, not prepared to draw an infer- 
ence adverse to the appellants from the 
manner in which Subbaraya dealt with 
the two sets of properties in ‘his will. The 
observations in Ishri Dut Koer v. Hunsbutti 
Kverain (6) at p. 337* which Mr. Sitarama 
Rao relied on in this connection must be 
read in the light of the facts found in that 
case and with due regard tothe circum- 
stance that at that time the prevailing 
view in respect of a Hindu widow's savings 
and investments was more strongly in 
favour of the theory of “accretion” to the 
husband's estate than has been laid down 
in later authorities. The decisive facts in 
that case were that the widow's purchases 
consisted of “shares of lands in which the 
husband was a share-holder to a larger 
extent” and the purchases were made within 
a short time after the husband's death. 

As regards the proceeds of the sale under 
Ex. 9, the plaintifis are no doubt entitled 
to contend that the hypothecation for 
Rs. 300 must be treated as joint family 


pO 10 O 324; 10 I A 1:0; 13 O L R418; 4 Sar, 459 
(PO. 
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property. But we do not think that the 
inability of defendant No. 1 to explain what 
Subbaraya did with the remaining Ra. 700 
can be used against the defendants. Defen- 
dant No. 1 wasnot a party to Ex. 9 and 
there is nothing to suggest that he has kept 
back any information in his possession. 
The plaintiffs’ advisers are aware of Sub- 
baraya’s investments as they are specified 
in the will, and if by proximity of time or 
by other means it had been possible to 
suggest any connection between this sum 
of Rs. 700 and any of Subbaraya's invest- 
ments, the position might have been 
different. For aught we know, Subbaraya 
might have spent away the said sum of 
Rs. 700. We do not think, therefore; that 
that circumstance suggests any inference 
in plaintiff's favour. 

The result is that the decree of the lower 
Court cannot be sustained in the form in 
which it has*been passed. Likewise, the 
claim for partition of all the properties 
left by the deceased Subburaya is not 
maintainable. As Subbaraya’s will com- 
prises joint family properties as well as 
properties which we have held to be self- 
acquired, and as the plaintiffs have under 
that will been given certain benefits which 
they may not be entitled to retain if they 
prefer to repudate the will, they must 
elect either to stand by the will or to 
Tepudiate it. We allowed the maiter to 
stand over for some time to see if the 
Plaintiffs’ next friend is able to do any- 
thing in the matter. But their learned 
Counsel represents that as the next friend 
is a woman; it will be better, if following 
the English practice, the Court itself holds 
an enquiry as to what is most beneficial 
to the minors in the circumstances and 
decides accordingly: see Brown v. Brown 
(7), and also the passage in Mulla’s Trans- 
fer of Propepty Act, p. 157. We must 
accordingly call upon the lower Court to 
make an enquiry after giving notice to both 
parties and ascertain whether it will be 
more advantageous for the plaintiffs to 
confirm the will and take the benefits con- 
ferred upon them by the will or to repudiate 
the will and limit their claim to a parti- 
tion of such of the properties as according 
to the directions above contained must be 
held to he joint family properties. The 
report will be submitted before January 10, - 
1937, 10 days for objections. (The report 
and the final judgment are not necessary 
for purposes of this report). 

NB. , Order accordingly. 

(7) (1866) 2 Eq. 481;1 L.T 694, 
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ALLAHABAD HIGH COURT - 
Letters Patent Appeal No. 1 of 1935 
March 29, 1938 
Taom, ©. J. AND Ganaa NATE, J. 
RAGHUBIR SINGH — DECREE HOLDER — 
APPELLANT 


: versus 
SECRETARY or STATE-—JUDGMENT- 
DEBTOR— RESPONDENT 

„Mesne profits—Decree for—Trial Court, if can 
direct executing Court to assess mesne profits— 
Damages—Suit for damages for personal injuries— 
Duty of trial Court to determine amountof liabili- 
ty considering possible future damage—Decree 
directing executing Court to decide future damages, 
if nullity to that extent. 

The Legislature has made provision in the Code 
of Oivil Procedure for the determination of the 
amount of mesns profits in a suit for possession and 
mesne profits. Theassessment of the amount of 
mesne profits isa duty which is cast upon the trial 
Oourt and the trial Court has no power to transfer 
that duty to the execution Court The order of ə 
trial Court directing the execution Oourt to assess 
mesne profits is an order without jurisdiction and 
should be treated as nullity. Ananda Kumar v. 
Sheikh Madan (1), Lakshmibat Anant v. Ravji 
Bhikji (2! and Kemgam Swamy v. Subbamma (3), not 
followed. 

It is the duty of the Court in a suit for damages 
for personal injuries to determine the amount of 
the defendant's liability once and for all at the time 
of the trial. The Court no doubt before it reaches 
its decision upon tho liability may desiderate fur- 
ther evidence, but once theevidence has been clos- 
ed it is the duty of the Court thereand then to 
assess the amount of damages due to the plaintif 
and in so doing to take into consideration any 
possible future incapacity of the plaintiff resulting 
from the injuries sustained. The trial Court has no 
jurisdiction to pass a decree under which the execu- 
tion Court is directed to determine a question of 
further damage. That part of the order, of the trial 
Court is clearly nulland void for want of jurisdic- 
tion and the executing Oourt is entitled to ignore 
a Cantonment Board v, Kishen Lal (4), distingu- 

ed. 


L. P, A. from the judgment of Mr. Justice 
Bennet, dated November 1, 1934. 

Mr. B. S. Darbari, for the Appellant. 

Mr. S. K. Dar, for the Respondent. 


Thom, C. J.—This is a Letters Patent 
Appeal against an order of a learned Single 
Judge of this Court in an appeal from an 
order arising out of an execution proceed- 
ing. Theappellant sustained injuriesin an 
accident. He was a lorry driver and his 
lorry collided with a train at a level cross- 
ing. The respondent are a Railway Oom- 
pany and the amount of damages claimed 
‘by che appellant was Rs. 7,000. The learned 
Judge who tried the case held that the 
Railway Company were liable in damages. 
He found that up to date the amount of 
damages suffered by the appellant was 


Rs, 932. The learned Judge, however, did 


RAGHUBIR SINGH v. BRORETARY oF sTATR (ALL) 


547 
not decide the question of possible future 
damage. The learned Judge formed the 
opinion upon the evidence that in all pro- 
bability the plaintiff's physical condition 
would have suffered permanent deteriora- 
tion as a result of the injuries sustained by 
him inthe accident. He was of the view, 
however, that he was not able, on the 
information before him, to decide the full 
amount of damages to which the plaintiff 
was entitled until the lapse of a certain 
time when it would be possible more accu- 
rately to determine the permanent effects 
of the injuries sustained, He accordingly 
granted a decree for the sum of Rs. 932 and 
left the question of any further damages 
to be decided by the execution Court. His 
order ran: 

“I decree the claim for Rs, 932with proportion- 
ate costs minus defendant's costs in proportion 
to the claim dismissed and provide that the defen- 
dant would be liable to pay such further damages 
with costs as the plaintiff may prove in the execu- 
tion department as suffered after December 1930, 
owing to his suffering caused by the accident con- 
cerned. The rest of the claim is dismissed.” 

The appellant made an application in 
the execution Oourt for the execution of 
this decree and the learned Oivil Judge 
held that the respondents were liable to 
pay a further sum of Rs. 382-80 in the 
name of damages to the appellant. On 
appeal to this Court the learned Single 
Judge has set aside the order of the learned 
Civil Judge and has dismissed the applica- 
tion for execution. The learned Judge took 
the view that the execution Court had no 
jurisdiction to execute such a decres as had 
been passed by the trial Court. Learned 
Counsel for the appellant contended tbat 
once a decree had been passed by the trial 
Court it was the duty of the execution 
Court to give effect thereto and that the 
execution Court was not entitled to go be- 
hind the decree or refuse to execute it on 
the ground that the trial Court had no 
jurisdiction to passit. In support of this 
contention he referred to three cases 
Ananda Kumar v. Sheikh Madan (1), 
Lakshmibai Anant v. Ravji Bhikji (2) and 
Kemgam Swamy v. Subbamma (3). These 
were cases in which the claims were for 
mesne profits. Now, under the provisions 
of the Vivil Procedure Code it is for the 
Court trying the suit to decide the amount 


(1) A IR 1934 Oal. 472; 121 Ind. Oas. 913; 38 0 W 
N 141; 7R O 186. 
(2) A I R 1929 Bom. 217; 118 Ind. Oas. 700; 31 
Bom, L R 400; Ind. Rul. (1929) Bom, 476. 
(3) A I R 1930 Mad. 30, 124 Ind. Oas. 230; 53 M 
an; 57M LJ 728; 30 L W 810; Ind. Rul. (1930) Mad. 
74, 
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of mesne profits. In the cases cited above, 
however, the Court left the decisicn of the 
question of future mesne profits to the 
execution Court It was held in these cases 
that this procedure smounted only to an 
irregularity; that the decree directing the 
execution Court to fix the amount of future 
mesne profits was not a nullity and that 
it was the duty of the execution Court 
to decide the question and to award mesne 
profits. 

The decisions in these three cases may or 
may nct besound. We are, however, with 
respect disinclined to follow them. The 
Legislature has made provision in the Code 
of Civil Procedure for the determination of 
the amount of mesne profite in a suit for 
possession and mesne profits. The assess- 
ment of the amount of mesne profits is a 
duty which is cast upon the trial Court and 
it would appear to us that the trial Court 
has no power tc transfer that duty to the 
execution Court. We are inclined to the 
view that the order of a trial Court directing 
the execution Court to assess mesne profits 
is an order without jurisdiction and should 
be treated as nullity. It is to be noted 
further in this connection that special provi- 
sion is made in regard to suits for posses- 
sion and mesne profits for the passing of a 
preliminary and a final decree. These cases, 
however, are to be clearly distinguished 
from the case such as the present, where 
the claim is one for damages in respect of 
personal injuries. The Code of Oivil Pro- 
cedure makes no provision for the passing of 
a preliminary and a final decree in such a 
case. Order XX makes provision for the 
passing of preliminary and final decree in 
the case of suits for possession and mesne 
profits; administration suits; pre-emption 
suits; suits for dissolution of partnership; 
suits for accounting between principal and 
agent, and suits for partition. There is no 
provision in O. XX, for the passing of a 
preliminary decree in a suit for damages in 
respect cf personal injuries or in respect of 
breach of contract. j 

Learned Counsel for the appellant con- 
tended, however, that it was a matter of 
authoritative decision that the above list of 
cases in which preliminary decree might be 
passed was not exhaustive. This may be 80, 
but in our view if the principle of granting 
a preliminary decree is to be extended 
beycnd the afore mentioned list, that exten- 
sion must be governed by the principle of 
ejusdem generis. Learned Counsel for the 
.appellant was unable to point to any autho- 
rity in support of the proposition that a 
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Court might in a suit for damages for per- 
sonal injuries leave the question of further 
possible damage resulting from the injuries 
to the future to be decided either by itself 
or by another Court. The law in England 
is abundantly clear. It has been referred to 
by the learned Single Judge in the course 
of his judgment. The lenned Judge refer- 
red to Underhill’s Law of Tort. At p. 115 
the learned author deals with the question 
cf “Prospective damages” and observes: 

“| that more than ore action will not lie on 
the same cause of action and therefore prospective 
damages must be ascertained and awarded at the 
time of the trial.” 

There can be no question that it is the 
duty of the Court in a guit for damages for 
personal injuries to determine the amount 
of the defendant's liability once and for all 
at the time of the trial The Court no 
doubt before it reaches its decision upon the 
liability may desiderate further evidence, 
but once the evidence has been closed, it is 
the duty of the Oourt there and then to 
assess the amount of damages due to the 
plaintiff and in so doing to take into con- 
sideration any possible future incapacity of 
the plaintiff resulting from the injuries 
sustained Learned Counsel for the appel- 
lant in the course of his argument referred 
to a Full Bench decision of this Court in 
Cantonment Board v. Kishan Lal (4) in 
support of his contention that it was the 
duty of the execution Court to execute the 
decree of the trial Court whether the trial 
Court had or had not jurisdiction to pass 
that decree. The circumstances of that case, 
however, were somewhat peculiar and the 
Full Bench certainly did not lay down 
the general proposition upon which learned 
Counsel for the appellant invited us to 
proceed in determining this appeal. In the 
course of the judgment, we observe, the 
learned Ohief Justice stated: 

“It is not possible to lay down broadly that an 
execution Court can in no circumstances go behind 
the decree and must of a necessity shut its eyes to 
circumstances under which the decree came to be 
passed.” 

In the absence of clear and definite 
authority binding upon us we hold that in 
a suit for damages for personal injuries, it 
is the duty of the trial Oourt itself to 
determine the amount of liability of the 
defendant once and for all at the conclu- 
sion of the evidence. To hold otherwise 
and to sanction a procedure under which the 
determination of further liability might be 
decided by the execution Court would 

(4) (1934) AL J 409; 149 Ind, Oas. 636; A I R 1934 
AlL 609; 6 R A 933; 18 R D 275; LR15 A 32% 

OY, 


1938 


clearly lead to trouble, inconvenience and 
uncertainty. A suit for damages for per- 


sonal injuries would never come to an end. | 


It would be open if the execution Court 
could execute a decree such as has been 
passed in the plaintiff's suit, to the plain- 
tiff to make a succession of applications for 
execution of the decree as his physical con- 
dition gradually deteriorates alleging that 
the continued deterioration was the result 
of the injuries sustained in the accident. 
Upan the whole matter we are satisfied 
that the trial Court had no jurisdiction to 
pass the decree under which the execution 
Court was directed to determine a question 
of further damage That part of the order 
of the trial Court was clearly null and void 
for want of jurisdiction. It was open to 
the plaintiff to appeal against the order. 
He refrained from doing so The order so 
far. as further damage is concerned, is one 
which cannot be executed by the execution 
Court. In the result we hold that the 
order of the learned Civil Judge in the 
execution Court has been rightly set aside. 
ph appeal is accordingly dismissed with 
costs. < 


S. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 2 of 1937 
January 20, 1938 
Davis. J.C. AND Menta, J. 


TAHILRAM TAGKOCHAND AND aNotusr— 


APPELLANTS 
versus 
Musammat MIRAL w-o JAMALSHAH 
AND DTHERS— RESPONDENTS 

Adverse possession—Question, whether adverse pos- 
session ts proved is one of fact—Whether adverse 
possession shall be inferred from proved facts, is 
one of law—Co-owner—Hostile possession by— 
Nature of—Breach in continuity of adverse posses- 
sion—Held, plaintiff got title by adverse possession 
—Acts of possession, vary with nature of land— 
Record of Rights—Untries in—Value of—~Criminal 
Procedure Code (Act V of 1898), s. 145—Orders under 
—Whether partake nature of interim proceedings in 
Civil Court—Evidence Act (I of 1872), s.13~— 
Judgment not inter partes—Admissibility of— 
Findings of facts in previous suit, admissibility. 

It is a question of fact whether adverse possession 
has been proved, but where the decision is whether 
adverse possession shall be inferred from facts, here 
oa 8 question S fact; it isa question of the 

erence to be drawn 
Sukal v. Nandu (32', relied A ie AAA 

Where one co owner asserts a title hostile to his 
co-owners, he must do so by an open and unequi- 
vocal assertion of a hostile title. There is a difference 
between cases where the alleged ouster is by a 
stranger or a co-owner, The possession must be 
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actual, visible, exclusive, hostile and continued for 
the statutory period. Mere intention to possess asa 
substitute for actual possession or actual possession 
of one survey number would not be possession of 
sixty Lachmeswar Singh v. Manowar Hossain (31) 
and Abdul Rahman v. Mahomed Idris (31), relied 
on, Trustees, Executors & Agency Co., Ltd. v. 
Short (33), referred to. 

Whether the continuity of the possession be broken 
by flood or by draught, or because the nature of 
the land itself is such that it is not susceptible ol 
continued actsor user or possession, oncd there is a 
breach in the continuity of adverse possession the 
chain of years is broken,and the land reverts to 
its rightful owner. 4 

Certain lands were described as waste but were 
susceptible of agricultural uses. The plaintiffs took 
possession of the land and not only appropriated all 
the proceeds of the cultivation, but they used the 
land, so far as it could be used, for grazing pur- 
poses and took the grazing fees, It was a Muham- 
madan family land of which there had been no parti- 
tion, and of the whole area of which the members of 
the family would ordinarily be in actual physical 
possession. Such possession of the plaintiff was 
more than the statutory period. No ejectment suit 
was even brought. The defendant who was entitled 
to such land by sale got entries made, got receipts 
for the payment of assessment, for payment of 
boundary marks, got compensation when some land 
was acquired by the Government and also got entries 
made in the Record of Rights: 

Held, that the possession of the defendant was 
only paper possession, and that the plaintiff had 
acquired a title by adverse possession. Murugesam 
Pillai v. Gnana Sambandha Pandara Sannadhi (37), 
relied on, Trustees Executors Agency & Co., Ltd. v. 
Short (33) and Secretary of State v. Krishnamont 
Gupta (36), distinguished. 

‘Acts indicative of possession must vary with the 
nature of the land over which possession is to be 
exercised and asserted. Wali Ahmad v. Tota Meah 
(39), distinguished. 


The importance and weight of entries in the 


“ Record of Rights varies with the circumstances of 


each case. Gangabai Baswantrao v. Fakirgowda 
Somayyagowda 138), followed. 

Orders under s. 145, Criminal Procedure Gode, 
relate essentially to the possession of land and par- 
take something of the nature of interim proceedings 
in a Civil Court and the order itself partakes some- 
thing of the nature of a decree, 50 that a judgment 
which relates to such orders is not necessarily to 
be applied without some modification to ordinary 
criminal proceedings for offences leading to 8 con- 
viction or an acquittal. 


Though a judgment in other proceedings even 


not inter partes ig admissible in evidence as, what 
has been described as an integration of judicial pro- 
ceedings, themselves held to be & transaction with- 
in the meaning of s, 13, its admissibility is subject 
also to other provisions of the Evidence Act, and is 
subject to the overriding principle, that the Evi- 
dence Act, does not make a finding of fact arrived 


at on the evidence before one Court in one case 
evidence of that fact in another case. After all 
the purpose of s. 13 is to enable a right 


which may be constituted by a number of facts by 
the exercise of the right itself animo domini, on 
numerous occasions, to be proved by transactions or 
particular instances in which the right or custom in 
question was asserted. or denied, but by evidence 
otherwise admissible. A judgment is admissible 
because it is the evidence or integration of a litiga- 
tion or‘a judicial proceeding, a transaction within 
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the meaning ofs. 13, Evidence Act, for the purpose 
of ascertaining the parties to the dispute and the 
contentions of the parties, the subject of the dispute, 
and the final decision of the Court, but notfor the 
purpose of proving the reasons for the Court's 
decision and for using its findings of fact as evidence 
of those facts in another case. 
[Oase Jaw referred to.] 


S. C. A. against the judgment .and decree 
of the Second Assistant Judge, Hyderabad 
(Sind), dated October 20, 1936. 

Messrs. D. N. O'Sullivan and Dingomal 
Narainsing, for the Appellants. 

Messrs. Fatehchand Assudomal and Sant- 
das Idanmal, for the Respondents. 


Davis, J. C.—This is an appeal from the 
judgment of the Second Assistant Judge of 
Hyderabad by which he dismissed an appeal 
against the judgment of the Subordinate 
Judge of Mirpur Kbas in which he decreed 
the plaintiff's suit fcr partition of the euit 
lands. The suit land is arableland in Deh 
Garar, Taluka Khipre, and the deed where- 
by one Pirushah, a dumb Muhammadan 
zaminc ar, transferred his eight annas share 
in this land to two banias Amuldas and 

issardas whcse successors-in-title are de- 
ferdants Nos. 12 to 16, is dated as far back 
as 1898. It is common ground between the 
parties that eight annas share of the suit 
lands belonged to Pirushah and eight annas 
share to the three sons of Lal Muhammad 
whose successors are defendants Nos. 1 to 
1], and the only question really in dispute 
in this appeal is, whether the plaintiff who 
is now the widow of the original Plaintiff 
Jamalshah, the son of Pirushah, proves a 
title of adverse possession to the eight annas 
share of Pirushah in the suit lands sold to 
the two banias in 1898. The Subordinate 
Judge found that the eight annas share of 
Pirusheh was sold by Pirushah under the 
sale deed of 1898 tothe two banias Amul- 
das and Issardas, and that sale was binding. 
upon Pirushah’s heirs. This finding of the 
Subordinate Judge was not challenged in 
the lower Appellate Court, and in fact the 
decision of the first appeal in that Court, as 
the dec’sion of the second appeal in this 
Court, must turn upon the question of the 
proof by the plaintiff of the title by adverse 
possession. 

Now the argument before us on the first 
point taken by the learned Advocate for 
the appellants: defendants Nos, 12 to 16 was 
that the Subordinate Judge was wrong in 
admitting and relying in evidence upon 
a Magistrate's judgment of March 1908, in 
criminal prcceedings between Amuldas and 
Ghulam Nabi defendant No. 6, in the suit. 
It appears that in 1908 there was a dispute 
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between the parties about the produce of 
the land and Ghulam Nabi was tried for 
an offence under s. 424 Indian Penal Code, 
on the complaint of Amuldas and was acquit- 
ted, and itis about the admissibility of this 
judgment in evidence and the extent to 
which it can be relied on in these proceed- 
ings that there has been much argument. 
Now, there appears to us no doubt that 
the judgment is admissible under s. 13, 
Evidence Act, for the limited purpose of 
that section ; but in relying upon that 
judgment as provingin this suit the. pos- ' 
session and cultivation by Ghulam Nabi 
Shah on behalf of Pirushah and the other 
Syeds we think the learned Subordinate 
Judge has gone too far in that though judg- 
ments even not inter partes are admissible | 
under s. 13, as evidencing a transaction 
within the meaning of s. 13, Evidence Act, 
in which a right was asserted or denied, 
this admittedly is subject to the limitation 
that findings of fact in one case cannot be 
used asevidence of facts in another case. 
For instance, in his judgment the Subordi- 
nate Judge has appeared to rely upon the 
finding of the Magistrate that the “accused 
has made out his defence”, which means, 
the learned Judge says, in other words, that 
the accused, that is defendant No. 6, was 
in sole possession of the land, and got the 
land cultivated; and the learned Judge finds 
as one of the facts established from the rival 
contentions of the parties and the judgment, 
that Ghulam Nabi defendant No. 6 “got the 
land cultivated and appropriated the produce 
to the exclusion of the vendees.” But mere 
assertions or denials of parties in previous 
proceedings or findings of facts by a 
Magistrate in those proceedings are not 
evidence of the truth of those assertions or 
denials or of those findings of facts in other 
proceedings ; and we do not think that the 
Court sheuld, when a judgment is admitted. 
under s. 13, Evidence Act, look at the rea- 
sons of the Magistrate or at his findings of 
fact. The fallacy in such a course is proved 
by a finding of the Subordinate Judge bim- 
self in this very suit; for, while the Magistrate 
in the criminal case accepted the defence 
of the accused, part of that defence was 
that the land was the land of the accused 
and of Pirushah and that Pirushah had not 
and could uot have transferred the land to 
the banias because he was deaf and dumb, 
the Subordinate Judge has himself found 
that Pirushah could and did transfer the 
land. He finds then that to this extent the 
Magistrate was wrong when he accepted the 
defence of the accused; and as he wag, 
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wrong on the question of the transfer of 
the land, so he might have been wrong on 
other findings of fact or law, for instance, 
on the quéstion of sole possession of the 
accused, on the cultivation of the accused 
and the exclusion of the vendees. 

It is true that the Magistrate found the 
accused not guilty of an offence under s. 424, 
Penal Code, with respect to the produce of 
one survey number of the suit lands, but 
we do not think the Subordinate Judge 
should have looked at or relied upon the 

- reasons given by the Magistrate for his de- 
cision. He may have acquitted the accused 
because he gave him the benefit of doubt 
or because there was a bona fide dispute 
and nocriminal intention. The fact that 
the accused was acquitted is indeed admis- 
sible in evidence, and is best proved by a 
copy of the judgment under s. 43, Evidence 
Act; but the fact that’ the judgment is 
otherwise admissible under s. 13, for the 
purposes of that section, does not, we think, 
make the finding of facts or the reasons 
given by the Magistrate for the findings 
evidence of facts in these proceedings. So 
far as the admissibility of this judgment 
under s. 13, Evidence Act is concerned, the 
Advocatefor the appellants has referred us 
particularly to.three cases, firstly, the case 
in Raghunath Singh v. Emperor (1) and 
secondly, the casein Trailokyanath Das v. 
Emperor (2) and thirdly, to the case in 
Gopika Raman Roy v. Atal Singh (8). So 
faras the Patna and Calcutta cases are 
concerned, the judgments do not refer to 
or consider the question of the admisibility 
of the judgments under s. 13, Evidence 
Act ; while we can more conveniently refer 
to the third case later. On the question of 
the admissibility of judgments under s. 13, 
Evidence Act, however, we would refer to 
two cases, the Bombay case in Lakshman 
Govind v. Amrit Gopal (4) and the Calcutta 
case in Tepu Khan v. Rajani Mohun Das 
(5. In the Bombay case, Ranade, J. said : 

“As regards the judgments in the former suit, 
the appellant’s contention was that the judgments 
operated asres judicata. The Court of first instance 


took this view but the lower Appellate Court held 
that they were not res judicata, and were not even 


(1) 15 Pat 336; 165 Ind. Cas. 289; AI R 1936 Pat. 
. 537; 17 P LT 526; 3B R 30;9RP 165;360r.L J 
1126; (1936) Or, Oas. 915. 

(2) 59 O 136; 137 Ind. Oas. 163; A I R 1932 Oal. 
293; (1932) Or, Cas. 262; 33 Or. L J441; Ind. Rul 
(1932) Oal. 275. 

(3) 56 IA 119; 114 Ind. Oas. 561: A IR1929P 0 
99; 56 C 1003: 33 O W N 463; 29 L W 674;490 L 
J 327; 10P L T 301; 31 Bom. LR 73456 M L J 
562; (1929) A L J 246 (P O). 

(4) 24 B 591; 2 Bom. L R 386. 

(5) 25 C 522; 2 C W N 501. 
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relevant evidence. There can be no doubt that the 
lower Court was right in holding that they were 
not res judicata, because the decision was not inter 
partes, though it related to the same subject-matter; 
but while the lower Oourt was right so far, it was 
wrong inholding that these judgments were not 
admissible in evidence There has, no doubt, been 
On the one 
hand there is the judgment of the Full Bench in 
Gujja Lall v. Fatteh Lall (6), where it was held by 
four Judges that former judgments which are not 
ofthe nature of judgments in rem, nor judgments re- 
lating to public matters, cannot be admitted in 
evidence, where the parties are different, either as 
‘transactions’ under s. 13 or as evidence of rele- 
vant facts under s. 11, or under any other section 
of the Act. This ruling in Gujja Lall v. Fatteh 
Lall (6), wasfollowed in Mahendra Lal v. Rosomoyz 
Dasi (T), Radha Gobind v. Rakhal Das (8), Surender 
Nath v. Brojo Nath (9:, Ranchoddas v. Bapu (10) and 
Subramanyan v. Paramaswaran (11), On the other 
hand, previous judgments not inter partes were held 
admissible in evidence for certain purposes : Rama- 
sami v Appavu ( 2), Nilkanta v. Imamsahib (13) 
and Dost Muhammad Khanv. Soolochana Dabia (14). 
The leading case is Ramessur Persad Narain Singh 
v Koonj Behari Pattuk (15), where the Privy Oouncil 
admitted as evidence a certain rajinama made 
between the tenants and acted upon by the landlord, 
and held it to bind the landlord in a subsequent 
suit, though the plaintiff was not a party to the 
previous rajinama. In two more recent cases, the 
same principle was affirmed by the Privy Council. 
In the first of these cases Ram Ranjan v. Ram Narain 
Singh (16), certain decrees passed in :817 and 1843, 
to .which the plaintiff zamindar's predecessors-in- 
title were not parties, were admitted as evidence 
on behalf of the defendant's claim to ancient pos- 
session. In the other case, Bhitto Kunwar v. Kesho 
Persad (17), a decree obtained against the defend- 
ant that the will was revoked was held not to 
be res judicata in a suit against him brought by 
other plaintiffs, but was held to be admissible as 
evidence against him. In the earlier Oalcutta case 
Neamut Ali v. Gooroo Doss \18), Sir R. Couch had 
held that the word ‘transaction’ in s. 13, included 
judgments, not conclusive, but still admissible as 
evidence for what they are worth, even when they 
might not be admissible under ss 40 to 43, The 
Allahabad High Courtin a recent case in Collector 
of Gorakhpur v. Palakdhari Singh (19), has noticed 
the decision in Gujja Lall v. Fatteh Lall (6) and held 
that though the judgment as to whether a certain 
person was or was not heir, was not a transaction of fact 
under ss. 13 and 11, yet it was admissible under s8. 13 
as showing an instancein which the right was claim- 
ed; only in such cases the whole record, and not the 
judgment, should be admitted as evidence. Former 
judgments and other documents were held admissible 


(6) 60 171;6 CL R 439, 

(7) 12 © 207. 

(8)12 0 82. 

(9) 13 C 352, 

(10) 10 B 439, 

(11) 11 M 116. 

(12 12M9. 

(13) 16 M 361; 3 M L J 364. 

04) 1 W R270. 

(15) 40 633, 3 Sar 856; 6 I A 33 (P O). 

(16) 22 O £33;22 I A 60; 5 M L J 7; 6 Sar. 530 (PC). 

(17) 19 A277; 24 I A10; 1 OW N 265; 7 Sar. 131 
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(18) 22 W R 365, 

(19) 12A 1(F R). 
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on these and other grounds in Venkatasami v. 
Venkatareddi (20), Vythilinga v. Venkatachala (21), 
Ashrutoonissa Begum v. Rugoonath Sohoy (22) and 
Roop Chand Bhukut v. Hur Kishan Doss (23), 
It is not easy to reconcile this conflict of views 
in particular instances, but apparently, the cases, 
which decide that judgments not inter partes 
are not admissible in evidence proceed chiefy 
on the ground that those judgments are sought 
tobe used as having the effect, more or less, of 
res judicata, For that purpose, a judgment 
inter partes alone can be admitted in evidence, but 
for other purposes where judgments are sought 
to be used to show the conduct of the parties, or 
show particular instances of the exercise of a 
right, or admission made by ancestors, or how the 
property was dealt with previously, they may be 
used under ss. 1l or 13 as exceptions recognized 
under s. 43, as relevant evidence: Venkatasami. v. 
Venkatareddi (20), Naranji v. Dipa Umed (24), 
Collector of Gorakhpur v. Palakdhari Singh (19, 
Krishnaswami v. Rajogopala (25) Omer Datt Jha 
v. Colonel James Burn (28) and Guitee Koiburto 
v. Bhukut Kolburto (27). In the present case 
the judgments in the former suit raised the question 
now in issue ina pointed manner. It is true that 
theformer suit was brought by certain creditors of 
respondent No.1, while the present suit was iustituted 
by a purchaser from respondent No. 1. ‘This is, 
however,a difference which did not affect the 
merits. The real question atissue was the same 
viz., the bona fide character of the partition deed of 
1885. Though the decision in the former suit 
will not estop the . Tespondents-defendants from 
contesting the claim ‘as being res judicata: still 
the record and the judgment in that case, showing 
the conduct of the parties and their admissions, 
would be admissible in evidence under s, 13° 
The interpretation placed upon the words ‘right’ 
and ‘transaction’ in Gujja Lall v. Fatteh Lal (8) 
seems not to have been accepted by the Privy 
Council, and ite correctness is questioned in the 
Full Bench judgment of the Allahabad High 
Court in Collector of Gorakhpur v. Palakdhari Singh 
(19) in so far as the exclusion of such judgments 
from being received as evidence under any section 
is concerned. Except where they are judgments 
in rem, or where they relate to public matters, 
judgments not inter partes have been always held to 
be not res judicata, but they cannot be wholly 
excluded for other Purposes in so far as they 
explain the nature of possession, or throw light 
on the motives or~ conduct of parties or identify 
property. The cases show that such judgments may 
have very high value as evidence, and may even 
shiftthe burden of proof: Neamut Aliv. Gooroo 
Doss (18).” 

In the Calcutta case, the question of the 
admissibility of judgments not inter partes 
was raiced and referred toa Full Bench, 
but it was not considered necessary to 
decide the questicn because in the course 
of further argument it appeared that the 
property in euit was not identical, but, in 


(20) 15 M 12. 

(21) 16M 194, 
(22) 2 W R 267. 
(23) 23 W R 162. 
(24) 3 B 3, 

(25) 18M 73. 
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(27) 22 W R 457. 
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the course of his referring judgment, 
Banerjee,’ J. put the case for and against 
the admissibility of judgments not inter 
partes in the following words : 

“Next asto the relevancy of the judgment in 

Suit No. 742 of 1887 under s. 13, if the existence 
of judgment isnot a transaction within the meaning 
of cl.(a) of s. 13, it proves that a litigation 
terminating in the judgment took place; and the 
litigation comes well within the meaning of „the 
clause as being a transaction by which the right 
now claimed by the defendants was asserted. So 
again the litigation which is evidenced by the 
existence of the judgment was a particular instance 
within the meaningof cl. (6) of s. 13, in which 
the right of possession not claimed by the defen- 
dants was claimed. It has been said that the 
right spoken of in this section is an incorporeal 
Tight. Ido not think that there is any sufficient 
reasonfor putting this limitation on the meaning 
of the terms as used in the section. The judg- 
ment, therefore, is, in my opinion, relevant under 
s. 13. 
Tf such judgments were not relevant under either 
of the two ss. liand 13, they could not be admis- 
sible in evidence, as the Privy Council have held 
them to be in the two cases referred to above, 

The strongest argument against the admissibility 
of such judgments in evidence is, to use the 
language of a well-known writer onthe Law of 
Evidence (see Taylor on Evidence, Edn. 9, s. 1682), 
‘that no man ought to be bound by proceedings to 
which he was a stranger and over the conduct of 
which he could, therefore, have exercised no con- 
trol’. But in the first place, the judgments in 
question are sought to be used, not as binding and 
conclusive evidence, but only as evidence for what 
they are worth, the weight to be attached to the 
evidence being left to the Court to determine, And 
in the second place, the reason stated above, 
though it is a good reason for excluding from 
consideration as against a stranger, the evidence 
afforded by a judgment, so far ag it is the 
opinion of aCourt upon materials in the placing -` 
of which before the Court the stranger could have 
had no control, does nct appear to hold equally 
goud where what is sought to be taken into considera- 
tion isthe evidence afforded by the existence of 
the judgment as to a litigation relating to the 
right in question and the way in which that liti- 
gation terminated. For such collateral purposes, 
Judgments are admissible in evidence against 
strangers under the English Law: see Davies v. 
Lowndes (2~). It is true that their Lordships of the 
Privy Council in the two cases referred to above 
while overruling in effect the decision of this 
Court in Gujja Lall v. Fatteh Lal (6) and Surendra 
Nath v. Brojo Nath (9) donotrefer to any section 
of the Evidence Act. But I may add that the 
view Itake issupported to some extent by the 
cases in Hira Lal Pal v. A. Hills (29), Venkata- 
sami v. Venkatareddi (£0) and Collector of 
Gorakhpur v. Palakdhari Singh (19). It hag 
sometimes been said: see Ranchoddas v. Bapu (10) 
that if the Legiclature in this country had intended 
tomake judgments admissiblein evidence against 
strangers, as it was an important departure from the 
English Law, the intention would have been 
expressed, not indirectly by the provisions 
embodied in ss, 11 and 13, but directly by some 


(28) (1843) 6 M & G 471; 7 Scott NR 141;12L J 
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express. provisions in that part of the Evidence 
Act which relates to judgments. I think the 
answer to this remark as furnished bys. 43, which 
isone of the group of sections relating to judg- 
ments, and which contains the provision applicable 
to cases like the one before us, relating to the 
relevancy of judgments as evidence against stran- 
gers," 


The Bombay case is subsequent in point 
of time to and is uf greater assistance 
in this case than the Calcutta case; and 
it is clear that the fact that a judgment is 
not inter partes is not in itself a reason 
for holding it inadmissible under the pro- 
visions of s. 13, Evidence Act. In this case, 
however, Amuldas and Ghulam Nabi, the 
parties jn the criminal proceedings or 
their svecesscrs-in-title, are parties to 
the civil suit, and both the Courts have 
found that Ghulam Nabiin the criminal 
preceedings wasacting and was asserting 
a title on behalf of his dumb brother 
Pirushuh. There is thus then an identity 
of interests between Ghulam Nabi and 
Pirushah, and the question of whether a 
judgment not inter partes is admissible 
under e. 13, Evidence Act, does not arise. 
There is clear authortty, however, that 
subject to the limitation involved by the 
prcvisions of s. 13, Evidence Act itself, a 

- judgment not inter partes is admissible 
for the purpose of that section. The 
‘Subordinate Judge has relied largely on 
the judgment of the Privy Council in the 
Caleutta casein Dinamoni Chowdhrani v. 
Brojo Mohini Chowdhrani (30, as support- 
ing bis ccuclusion that the judgment and 
the rival contentions of the parties 
established the exclusive possession and 
cultivation by the accused of the suit lands; 
but, though that judgment admits certain 
Pclice orders made under s. 145, Civil 
Procedure Code as evidence of possession 
at the date when they were made, that 
judgmentis carefulto refer not to the 
finding of the Magistrate on the fact of 
possession but as to who was declared 
entitled -to retain possession. As, however, 
this judgment was largely relied on by 
tLe Subordinate Judge and has been 
made tle subject of argument and does 
indeed stress the very wide nature of 
the words used in s. 13, it should be here 
referred to. On page 198* their Lordships 
Bey! : 

“hese Folice orders are in their Y.ordships’ 

opinion admissible in evidence on general princi- 


plesas well as under s. 13, Evidence Act, to 
- show thefact thatsuch orders were made. This 
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necessarily makes them evidence ofthe followi 
facts, all of which appear form the orders theme 
selves, viz, who the parties to the dispute wera: 
what the land in dispute was: and who wag 
declared entitled to retain possession. For this 
purpose and to this extent such orders are admis- 
sible in evidence for and against every one when 
the fact of possession atthe date of the order hag 
to be ascertained. Ifthe lands referred to in such 
an order are described by metes and bounde, 
or by reference to objects or marks physically 
existing, these must necessarily be ascertained by 
extrinsic evidence, 4, e, the testimony of persons 
who know the ‘locality. If the orders refer to a 
map that map is admissible in evidence to render 
theorder intelligible; and the actual situation of 
the objects drawn or otherwise indicated on the 
map, must, as in all cases of this sort, be ascer- 
tained by extrinsic evidence. So far there appears 
to be no difficulty. Reports accompanying the 
orders or maps and not referred to in the orders 
maybe admissible as hearsay evidence of reputed 
possession: Taylor on Evidence, s. 517. But they 
are not otherwise admissible, unless they are made 
so by s. 13, Evidence Act. To bringa report within 
that section the report must be a transaction 
in which the right or custom in question was 
created, claimed, Modified, recognized, asserted 
or denied or which was inconsistent with its 
existence’, These words are very wide and are wide 
enough to let in the reports forming part of the 
proceedings in 1887, 1876 and 1888. Their Lordships 
sre ofopinion that the High Court didnot err 
inreceiving the report made in the proceedings 
-of 1876 to the reception of which Mr, Cohen 
objected.” 

And on page 199* their Lordships say : 

Ae regards possession under a Magistrate's order 
although the order confers no title, the fact of 
possession remains, and the person in possession 
can only be evicted bya person who can prove a 
better right to the possession himself, The order 
of 1€88 and possession under it threw upon the 
plaintiff thé burden of proving her title and she 
did so to the satisfaction of the High Courtso far 
asthe larger partof the land in dispute is con- 
cerned. But the onus isnot now on her to show 
that the judgment in her favour ig right; it is for 
the appellant to show that itis wrong, anu where 
and why it is wrong.” 

It is to be remembered that orders under 
s. 145, Criminal Procedure Code, relate 
essentially tothe pxssession of land and 
partake something of the nature of 
interim proceedingsin a Civil Court and 
the order itself partakes something of the 
nature ofa decree,so that a judgment 
which relates to such orders is not necessari- 
ly to be applied without some modifica- 
tion to ordinary criminal proceedings for 
offeuces leading to a conviction or an 
acquittal. But the case in Dinamoni Chow- 
dhrani v. Brojo Mohini Chowdhrani (30) 
must, we think, be read with a subsequent 
case of the Privy Council reported in 
Gopika Raman Roy v. Atal Singh (3). In 
that case, the appellant brought a suit 
against numerous defendants claiming 
possession of land which they held. as 
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being part of bis zamindari estate, and the 
appellant. plaintiff finally found: himself 
forced to rely upon a decree obtained in a 
suit instituted by his predecessors-in title 
in 1854 to prove a case he was then relying 
on, of landlord and tenant and the 
Board then considered the question 
whether the decree in the suit of 1854 
established the relations of land- 
lord and tenant between the appellant- 
plaintiff and the respondents-defendants. 
The Board came to the conclusion that it 
did not doso. In considering this question, 
however, the Board looked at the plaint in 
the suit of 1854 and found it inconsistent 
with the view that there snbsisted a rela- 
tion of landlord and tenants between the 
plaintiff and defendants. They looked at 
the summary of the written statement con- 
tained in the judgment to see what were 
the assertions or denials of the defendants: 
they looked at the findings on certain 
issues, but it would appear only for the 
purpose of interpreting the decree ; but 
when they were asked to look at and rely 
upon certain findings of fact, as to the pay 
ment of rent, recorded by another Court 
in another case, they declined: to do so. 
Their Lordsbips said : a 
“The plaintiff also relied on a certified copy of an 
award of the Deputy Collector of Sylhet in certain 
boundary cases under Regulation VII of 1892. The 
plaintifs in those cases were the predecessors of the 
plaintiff, and one case related to the alleged inclu- 
sion of 5,636 bighas of estate No. 85 in other 
The defendants’ names are given as 
Ramanand Singh, Mohan Singh and Munai Singh 
who are not shown to have been the predecessors 
of defendant No.1 to 160 or any of them. The 
plaintiff relies on certain statements ofthe Deputy 
Gollector in his sward in this case as to rent 
having been realized by the plaintifis in Suit No. 9 
of 1854 from the defendants in thatsuit. In their 
Lordships’ opinion these statements are not, admissi- 
ble as evidence of rents having been realized from 
the defendants in that suit. The Evidence Act 
does not make finding of fact arrived at on the 
evidence before the Oourt in one case evidence of 
that fact in another case. Their Lordships also 
agree with the Oourts below that this evidence, even if 
admissible, would be of very little weight.’ 
Therefore though a judgment. in other 
proceedings even not inter partes is admissi- 
ble in evidence as, what has been described 
as an integration of judicial proceedings, 
themselves held to bea transaction within 
the meaning of s. 13, its admissibility is 
subject also to other provisions of the 
Evidence Act, and is subject to the over- 
riding principle that the Evidence Act does 
not make a finding of fact arrived at on 
the evidence before one Oourt in one case 
evidence of that fact in another case. And 
after all the purpose of s. 13 is clear. It is 
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to enable a right which may be constituted 
by a number of facts by the exercise of the 
Tight itself animo domini, on numerous 
oceasions, to be proved by transactions or 
particular instances in which the right. or 
custom in question was asserted or denied, 
but by evidence otherwise admissible. A 
judgment is admissible because it is the 
evidence or integration of a litigation or 
a judicial proceeding, a transaction within 
the meaning of s. 13, Evidence Act, for 
the purpose of ascertaining the parties to 
the dispute and the contentions of the par- 
ties, the subject of the dispute, and the 
final decision of the Court, but not for the 
purpose of proving the reasons for the 
Court's decision and for using its findings 
of fact as evidence of these.facts in another 
case. Section 13 and the Illustration are as 
follows : 

“13, Where the question is as to the existence of 
any right or custom, the following facts are rele- . 
vant : (a) any transaction by which the right or 
custom in question was created, claimed, modi- 
fied, recognized, asserted or denied, or which was 
inconsistent with its existence: (b) particular 
instance in which the right, or custom was 
claimed, recognized or execised, or in which its 
exercise was disputed, asserted or departed from.” 

Illustration, 

The question is whether A has a right to a 
fishery. A deed conferring the fishery on A's 
ancestors, a mortgage of the fishery by A's father, 
a subsequent grant of the fishery by A's father 
irreconcilable with the mortgage, particular instances 
in which A’s father exercised the right. or in which 
the exercise of the right was stopped by A's neigh- 
bours, are relevant facts.” 


The section does not abrogate all other 
sections of the Evidence Act, it does not 
for instance, make any gossip or rumour or 
heresay, evidence. Tt has to be read with 
the other sections of the Evidence Act. It 
merely lays down, subject consistently with 
other sections of the Evidence Act, what 
is relevant evidence of a right or custom . 
when the question isas to the existence of 
any right or custom. But while the learned 
Subordinate Judge gives to this judgment 
an important part in the case, the lower 
Appellate Court appears more correctly to 
have appreciated the nature and limitations 
of this kind of evidence. On p.39 of the 
paper-book the Assistant Judge says : 

“The judgment in the criminal case gives us an 
idea about the contention of the parties, and the 
case of the Syeds even as early as 1907-08. A 
perusal of the judgment (Ex 232) shows that 
defendants No 6Ghulam Nabishah asserted the ex- 
clusive right of Syed tothis property. Itis worth- 
while reproduing his statement in extenso: 


“Yes, I have taken away the produce as the land 


is mine and of Pirushah. - Possession of the land 
is mime. I am in possession of the mukhtiarnama 


in the name of my father which was given to him 
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by mother of Pirushah. Pirushah could not give 
the mukhtiarnama as the Deputy Commissioner 
said that heisdeaf and dumb. Pirushah has not 
transferred the land. There has been cheating. If 
he had given the land, I would have certainly 
known it. He cannot talk nor can he hear. The 
perusal of the judgment shows in unmistakable 
terms that Ghulam Nabi asserted openly and to 
the knowledge of Amuldas the exclusive right to 
this property on hia behalf and on behalf of the 
heirs of Pirashah. This is certainly a disclaimer 
by open and unequivocal assertion of hostile 
title This was not only a false threat but it was 
accompanied by a resolute act on his part for he 
took away the produce and compelled Amuldas to 
file a criminal prosecution against him. He was 
not daunted by this and asserted in the Court of 
law the exclusive ownership and possession. He 
was acquitted in that and nothing was done by 
Amuldas or his heirs oreven defendant No. 16 or his 
father, to assert their claim to their property. The 
vendees of Pirushah should thank 
they allowed the Syed to be in an undisturbed 
possession, and did not dare to come to the Civil 
Court at any time. This was either due to uncer- 
tainty of their position or was with a view to 
-allow the evidence of exclusive possession in 1907-08 
and 1910-11 to disappear. " 


If the learned Judge means that the 
judgment is evidence of the fact that the 
accused took away the crops in dispute, 
we think to that extent he is wrong because 
a finding of fact of that Oourt in those 
proceedings is not evidence of that fact in 
these proceedings, but to his final accept- 
ance of the judgment in evidence as show- 
ing “what the case of the Syed defendants 
was even at the outset in 1907-08, sven 
at that time they claimed the whole prv- 
perty and asserted the right of exclusive 
possession tothe knowledge of the vendees 
of Pirushah,” ttere can be no objection. Our 
conclusion then is that this judgment is 
admissible to show who were parties to 
the dispute, what were their contentions, 
what was the subject-matter of the dispute, 
what was the offence the accused was 
charged with, and what was the final order 
of the Court; but this in itself falls far 
short of establishing the actual fact of the 
exclusive possession and cultivation of 
the suit lands by Pirushah and the Syeds or 
his exclusive possession and cultivation by 
Pirusbah or some one else on his behalf of 
this eight annas share. Itis evidence to be 
considered with other evidence of an asser- 
tion by Ghulam Nabi of the exclusive 
cultivation and possession of the land 
adverse to the defendants and a successful 
assertion to the extent that he was acquit- 
ted by the Magistrate of a charge of an 
offence under s. 424, Indian Penal Oode, 
with relation tothe produce of one survey 
number of the sixty now in suit of the right 
in dispute, 
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Put the evidence of tlis judgment does 
not stand alone, and we have now to con- 
sider whether the plaintif cstablishes the 
title by adverse possession to the land 
trausferred by Pirushah to the bania in 
1888. The lower Appellate Court is of 
the opinion that it is a question of fact 
whether adverse possession has been proved 
but where the decision is whether adverse 
possession shall be inferred from facts, as 
is the case here, it is nota question of fact, 
it is a question of the lege] inference to be 
drawn from facts. What facts are or are 
not proved is ordinarily a question for the 
lower Courts, and not for us in second 
appeal, nor in view of the fact that all the 
evidence is not upon the record but only 
selections ma'e by the appellants for their 
own purposes, could we, if we had wished, 
go into questions of fact ; but whether the 
facts as found by the lower Courts do or 
do not prove or justify an inference of 
adverse possession is a question of law. In 
Lachmeswar Singh v. Manower Hossein (31), 
the Privy Oouncil held thst the decision 
that the defendants’ possession had been 
adverse having been an iaference from 
facts in the Courts below, the correctness 
of this as a legal conclusion to be drawn 
or not, was a question open to second 
appeal, and the Higa Court was not 
precluded from decid:ng to the contrary. 
But as to the facts themselves, apart from 
the legal inference to be drawn, this Oourt 
asthe third Court must accept the finding 
of fact of tie second Court, and if there is 
evidence to be considered, however unsatis- 
factory, the finding of fact might be, if 
examined, it must stand final: Ramratan 
Sukalv. Nandu (32). 

Now the learned Advocate for the appel- 
lants has argued that it is not shown at 
any time that Pirushah asserted an adverse 
title to the appellants, for less exercised 
rights of exclusive possession and cultiva- 
tion, and that Ghulam Nabi, defendant No.6 
was an interloper concerned not with the 
interest of Pirushah but with his own 
interests, and he argues that the Judges 
in the lowert Courts are wrong when they 
have identifed Pirushah and his interests, 
with the other Syeds and their interests 
and that theco-owners with Ghulam Nabi 
were, by virtue of the transfer of 1898, 
which the lower Courts have found was a 
valid transfer, the banias Amuldas and 
Issardas, but this aspect of the case did 
not escape the notice of the lower Courts, 
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The Subordinate Judge refers to this aspect 
of the case at the bottom of p. 32 of the 
paper-book. The Subordinate Judge refers 
to tke asscciation of Pirushah himself with 
defendant No.6 in subsequ nt proceedings 
when the titie cfthe bantas was disputed. 
There is the oral evidence of Ghulam Nabi 
himself which both the Courts have believed. 
There is the evidence of the judgment 
to which ve have already referred at length 
as to the assertions and denials of the 
parties. Wecannot say there is not evi- 
dence on which the lower Courts could 
come to the conclusion that Ghulam Nabi, 
defendant No 6, did act on behalf and with 
the authority of Pirushah when he challeng- 
ed the right and title of the banias to 
the lands transfered by the deed of 1898; 
and these being conclusions of facts, we 
as tte third Court; are bound to accept 
them as correct. 

“But it is then argued that even if 
Ghulam Nabi, defendant No. 6, did act on 
behalf and with the authority of his dumb 
brother, no actual possession is proved. 
The only acts of possession are fugitive 
acts of possession. Itis argued that it is 
proved that at the very highest from 1908 
to the date the suit was filed, the land was 
only cultivated twice, once in 1907-08 and 
once in 1910-11; that any continuity of 
possession was broken and indeed was 
not possible by reason of the waste nature of 
the land itself; and that it matters not 
whether the continuity of pozsession was 
broken by the vis major or natural causes 
or by voluntary abandonment. Once the 
continuity of possession was broken, pos- 
session previous to that breach must be 
excluded for tte purpose of proving a 
title based on adverse possession. It is 
argued that the land here was waste or 
derelict, and abandoned from time to time 
by those whonow claim a title by adverse 
possession; and the learned Advocate reters 
us to the well known cass in Trustees Hae- 
cutors & Agency Co., Ltd. v. Short (33). The 
learned Advocate also argues that if there 
is adverse possession, there must be the 
corresponding remedy of a suit for the 
ejectment of the trespassers, and that at 
no time during the years which have 
elapsed from 1907-08, the year found by 
the lower Courts asthe beginning of ad- 
verse possession, could it be said that the 
banias could have brought a suit to eject 
the Syeds. The possession with Syeds was 
merely a transitory possession the posses- 
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sion with the banias was permanent posses- 
sion.” 

Now the case of the plaintiff depends 
upon assertion of title and acts of posses- 
sion. It is not possible to say that the 
lower Courts have approached this case 
from the wrong point of view. They have 
not overlooked the fact that where one co- 
owner asserts a title hostile to his . co- 
owners, he must doso by an open and un- 
equivocal assertion of a hostile title, Abdul 
Rahman v. Mahomed Idris (34), at p. 468*, 
and that there is a difference between cases 
where the alleged ouster is by a stranger 
or a coowner: Lachmeswar Singh v. 
Manower Hossain (31). The lower Appel- 
late Court has stated that the possession 
must be actual, visible, exclusive, hostile 
and continued for the statutory period. 
There is nothing in the judgment to suggest 
that the Judges have regarded mere in- 
tention to possess as a substitute for actual 
possession or that they have lost sight of 
the fact that actual possession of one 
would not be possession 
of sixty. Our attention has been drawn to 
the casein Bhabani Prosanna Lahiri v. 
Manindra Chandra Roy (35), as summariz- 
ing in a convenient way the case relating 
to adverse possession; but even’ when 
tested by the condition therein laid down, 
it would not appear the Judges have mis- 
directed themselves on the principle of the 
law to be applied or- the pitfall to be 
avoided. 

Now so far as an assertion of title is con- 
lerned, it is clear that defendant No. 6 
in the criminal proceedings in 1908, and 
the judgment, is admissible for this purpose, 
asserted the claim and the possession of 
Pirusnah and himself to all the sait lands. 
They were mentioned in the complaint by 
Amuldas, the complainant. Defendant No. 6 
did not confine his assertion to the produce 
of one survey number, but he asserted his 
claim and the claim of Pirushah to all the 
land in suit. This clearly was an open 
and public and unequivocal disclaimer of 
the title of the banias, and the fact that 
they did not then have recourse to the 
Oivil Courts in spite of the fact that de- 
fendant No. 6 was acquitted of the offence 
with relation to the produce of even only 
one survey number, read with the evidence 
of Ghulam Nabi on the record, and the 

(31) 23 SL R461; 118 Ind. Oas. 207; AIR 1929 
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evidence of Pamoomal, the son of Issardas, 
to which the Assistant Judge refers, abun- 
dantly justifies in our opinion, the find- 
ings of the lower Courts that the adverse 
possession of Pirushah dated irom 1908, for 
excluding the judgment in the criminal 
case as evidence of facts, to be found on 
the evidence in this case, it is clear upon 
the other evidence on the record, to which 
we have referred, that the Judges are 
justified in their conclusions that in 1908 
Pirushah and his Syed co-sharers were in 
sole cccupation of the disputed land and 
that they asserted a title hostile to the 
baniasin explicit terms. But the evidence 
only definitely shows that the land was cul- 
tivated only twice in all these years and 
though we accept the findings of the lcwer 
QOourts that when the land was cultivated on 
those two occasions in 1907-08 and 1909-10 
the Syeds took all the produce and the 
banias took none, we should have found it 
difficult in the absence of any other acts 
of ownership to find two such isolated and 
distant acta of possession sufficient to consti- 
tute a title by adverse possession of which 
continuity is an essential attribute. For 
whether the continuity of the possessicn be 
broken by flood as in Secretary of State vy. 
Krishnamoni Gupta (36), or by draught, or 
because the nature of the land itself is such 
that it is not susceptible of continued acts 
or user or possession, once there is a 
breach in the continuity of adverse pesses- 
sion, the chain of years is broken, and the 
land reverts to its rightful owner. 

Now the lower Appellate Court has found 
in this case not only that when the land 
was cultivated the Syeds including Pirushah 
appropriated all the pioceeds of the culti- 
vation, but that they used the land, s9 
far as it could be used, for grazing purposes 
and took the grazing fees. It cannot be 
said that on this point there is no 
evidence, There is the evidence of 
Haji for the plaintiff, and there is the 
evidence of Tahilram for the defendants, 
to the effect that there is grasa on the 
land afterrain, that cattle owners come and 
graze their cattle and that they give cash or 
goods as grazing fees, and itis clear that 
throughout all the years the banias got 
nothing from this land in the way of 
grazing charge. We think care must be 
taken to give to the facts of each case their 
proper weight and not.to confuse for in- 
stance, the facts of this case with the facts 
of the case in Trustees, Executors & Agency 
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Co., Ltd. v Short (33), or Secretory of State 
v. Krishnamoni Gupia (36). We are not 
dealing with Australian scrab or desert 
land or lands submerged, nor are we 
dealing with squatters or trespassers in the 
ordinary sense of that word. We are deal- 
ing with waste land in the Mirpurkhas 
District and waste land in this part of India 


~at least, it is notorious, is ordinarily used 


for the grazing of cattle. It is not useless 
scrub jungle, and weare dealing not with 
trespassers but with the claim of a 
Mubammadan family to family lands of 
which there has been no partition, and of 
the whole area of which the members of 
the family would ordinarily be in actual 
physical pcssession. The Subordinate Judge 
presumed the joint possession of the bania 
vendee on the basis of a document of title 
then in the suit before him over 30 years 
old, and even on this assumption the Sub- 
ordinate Judge himself comes to the conclu- 
sion thatfrom 1908 this joint possession or 
possession by the Syeds on behalf of the 
vendees came to an end, and thatit is an 
irresistible conclusion on the facts of this 
case that the Syeds including Pirushah 
were in possession, if they were in posses- 


‘sion at all, the family lands. 


The facts then in this case are very 
different from the facts in either the cage 
in Trustees, Executors & Agency Co., Lid. v. 
Short (33), or Secretary of State v. Krishna- 
moni Gupta (36). And it is clear we are 
dealing here not with derelict or abandoned 
lands subject only to the transitory occu- 
pation of a squatter, but family lands 
though described as waste, susceptible of 
agricultural uses, never abandoned and 
tenaciously claimed and held by members 
of the. family. Taking the test the learned 
Advocate himself suggests, the test of 
whether anejectment suit would lie, it is 
clear that at anytime in the 40 years pre- 
ceding this suit a suit would have lain and 
have been stubbornly contested. The lower 
Courts came to findings of fact that cattle, 
grazed upon these lands after rain and that 
there was rain and that the Syed took the 
grazing fees. They do not say specifically 
that it rained every year and that the 
grazing fees were taken every year without 
exception, but it is clear they find that the 
Syeds took grazing fees continuously over 
the years from 1907-08 to the date when 
the suit wae filed, in all a period of over 
30 years, sufficiently continuous to evidence 
acts of continuous physical possession; and 


“ib cannot be said that there is no evidence 


on the record to justify this finding. The 
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Courts find in fact that the banias or 
their successors-in-title did not even once 
exercise over this land from the year 
1907-08 any acts of possession. Moreover, 
when they could or should have 
produced books to rebut the plaintiff's 
case, they did not do so; and the Subordi- 
nate Judge was clearly justified in the 
circumstances in drawing in this matter an 
inference adverse to the defendants relying 
upon a judgment of the Privy Council in 
Murugesam Pillai v Gnana Sambandha 
Pandara Sannadhi (37). 

Clearly it is the opinion of both the 
Courts that the possession of the banias was 
a paper. possession only. They got entries 
made, they. got receipts for the payment 
of assessment, for repairs to boundary 
marks, they got part payment of compensa- 

- tion money when some of the land was 
acquired by Government for barrage pur- 
. poses, they got the entries made in the 
“Record of Rights, but toany one acquainted 
with the conditions of the life of the parties 
to these proceedings and the witnesses, all 
this is evidence, having no necessary rela- 
tion to the physical possession of the 
land. The Subordinate Judge has carefully 
considered and weighed the value to be at- 
tached to the entries in the various 
registers and he has relied on a judgment 
of the Privy Council in Gangabai Bas- 
wantrao v. Fakirgowda Somayyagowda (38), 
as authority for the statement that the 
importance and weight of entries in the 
Record of Rights varies with the circum- 
stances of each case: and, in our opinion, 
the Subordinate Judge was right in reject- 
ing these entries as evidence of any weight 
or value in the circumstances of this case 
on the question of the actual possession of 
the suit lands. There remains only the 
argument of the learned Advocate that the 
acts of cultivation and the acts of grazing 
were in themselves only fugitive acts of 
possession and that in the land acquisi- 
tion proceedings the land was described 
as waste. But the description of land as 
waste land does not in this part of the 
country mean desert land incapable of 
being made the subject of continued acts 
of possession except by acts cf active 
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physical occupation such as fencing. The 
waste lands here described are waste lands 
only cultivable at long intervals of time 
but offering at much shorter intervals of 
time grazing for cattle. The Subordinate 
Judge does not err when he says that 
facts indicative of possession must vary with 
the nature of the land over which posses- 
sion is to be exercised and asserted. Itis 
true, that in the case the Subordinate 
Judge refers tothe case in Wali Ahmad 
v. Tota Meah (39), the claim of adverse 
possession based on the cutting of grass 
and the grazing of cattle failed, but that 
was due to the special circumstances of 
that cage. We do not think, therefore, we 
have here a case where possession is 
abandoned over land not suscaptible of 
acts of continuous user and susceptible 
only of fugitive acts of possession. We 
do not think we have here a case of merely 
fugitive acts of possession or a possession 
which is constructive only. We are of the 
opinion that the lower Courts were right in 
their conclusions that the evidence shows 
that the Syeds (including Pirushah or his 
heirs and successors) were in actual and 
exclusive and continuous occupation of the 
suit lands adverse to the defendants for 
over thirty years immediately preceding 
the suit, and that the defendants have 
been unable to show one positive act of 
possession throughout this long period of 
time We think, therefore, the lower Courts 
were right when they decreed the plaintiff 
claim, and’ we dismiss this appeal with 
costs. 
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The purchasing agent is also liable under r. 150f 
the Bihar and Orissa Sugarcane Rules (1933), if it is 
found that the person acting on his behalf is guilty 
unless it has beenshown that the purchasing agent 
had used all due diligence to enforce the observance 
of the rules and that the offence was committed with- 
out his knowledge or consent. 

Where upon areport of the Sugarcane Inspector 
the District Magistrate sanctions the prosecution ae 
required ky r. 20 of the Bihar and Orissa Sugar 
Oane Rule (1934), and at the same time takes cogni- 

_zance of the offence under s. 1!0(1) and directs an 
examination of the Inspector under s, 200 (aa), Crimi- 
nal Procedure Code, the provisions of r. 20 are pro- 
perly complied with, 

Rules 15 (e) and (f), Bihar and Orissa Sugarcane 
Rules (1934), have been made with the object of pro- 
tecting the cultivators who are not always educated 
from the wiles of persons dealing with them on behalf 
of the purchasing agent. Such cases are not likely to 
be detected easily and when once a case is detected, 
it should not be dealt with leniently. 

It is desirable that the witness on whose statement 
the accused is likely to be convicted should be exa- 
mined in the presence of the accused so that the 
latter may get a chance of cross-examining him and 
the Ocurtmay also have a chance of noticing the 
demeanour of the witness ; but to say that in no case 
a commission should be issued for the examination of 
a witness would be to delete the provisions ofss. 503 
and 508, Criminal Procedure Code. 

An Appellate Court before dismissing the appeal 
summarily should give indications that it has actual- 
ly considered the various aspects of the cases before 
it so that in revision the High Court can know 
that the appeal was fully considered. The Oourt 
should in short give its reasons for.. the conclusions. 

Cr. R. against the orders of the Sessions 
Judge, Gaya,- dated November 27, 1937. 

Mr. Rajkishore Prasad, for the Petition- 


r. 
Mr. H. N. Singh for the Assistant Advo- 
cate-General, for the Crown. 


Judgment.—These three applications, 
have been heard together. The petition- 
ers have been convicted under various 
provisions of the Bihar and Orissa Sugar- 
cane Rules, 1934. Petitioner Bala Bux, as the 
purchasing agent of a sugar concern, has 
been convicted under rr. 15 (d), 15 (e) 


e 


and 15 (f). Underr. 15 (d) he has been 
sentenced to pay a fine of Rs. 150, in 
default, to undergo two months simple 


imprisonment. Under rr. 15 (e) and 15 (7) 
he has been sentenced on each of the two 
counts to pay a fne of Re. 75, in default, 
to undergo simple imprisonment for one 
month. The other petitioner, Ramswarath 
Ram, who happened to be the weighment 
clerk under Bala Bux, the purchasing 
agent, has been convicted of offences under 
tr. 15 (e) and 15 (f) and on each of the 
two counts has been sentenced to pay a 
fine of Rs. 37-8-0, in default, to undergo one 
month’s simple imprisonment. The inci- 
dent which led to the prosecution, as 
Stated in the judgment of the trial Court, 
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is briefly this: It appearsthat the peti- 
tioner Bala Bux was a purchasing ugent 
for the Guraru Sugar Mill in Gaya and 
at their way-bridge at Jamooana Railway 
Station petition r Ramswarath Rum worked 
as a weighment-clerk under Bala Bus, 
On April 27, 1937, the Sugarcane Inspec r 
paid a surpr.e visit to the way-bridge at 
9a.m. He eled upon one of the loaded 
caris, which was covered by receipt No. 
52260, to be re weighed and found that 
while according to the receipt there were 
only 23 maunds 20 seers of cane in it, 
in fact it hada load of 24 maunds 30 
seers; and he also noticed that the carbon- 
duplicate of the receipt showed that the 
cart contained 24 maunds of cane. The 
Inspector immediately examined the 
weighment clerk Ramswarath Ram and 
had his statement recorded. Later on he 
sent a repurt to the District Magistrate of 
Gaya. That report was dealt with by the. 
District Magistrate on May 10,1937, when 
he sanctioned the prosecution of the pre- 
sent petitioners. The two persons were 
accordingly tried and convicted as already 
stated. 

- Mr. Rajkishore Prasad, appearing on behalf 
of the petitioners, argues that r. 15 (d) of the 
Rules relates to an infringement of r. 11, 
and in the present instance for failure 
to comply with the provisions of r. 1!, Bala 
Bux, the purchasing agent, should not have 
been made liable. Rule 11 provides that 
the manager or purchasing agent, as the 
case may be, shall cause to be maintained 
and any person ‘made responsible by the 
Manager or purchasing agent in this 
‘behalf shall duly maintain clear and ac- 
curate records of all purchases made on 
his behalf: and the rule further lays down 
the particulars in regard to which such 
records are to be mainiained. Under cl. (3) 
of the rule such records shall be avail 
able for inspection to an inspector when- 
ever required by him. The learned Advo: 
cate contends that the records were to 
be maintained by the weighment-clerk 
and if the weighment-clerk failed to do 
so he alone should be held liable and not 
the purchasing agent, Bala Bux, and fur- 
ther that since the weighment-clerk has 
not been prosecuted under r. 1d (d), there 
was no reason to prosecute and convict 
Bala Bux under that rule. Rule 15, 
however, distinctly makes the purchasing. 
agent similarly liable if it is found that 


“the person acting on his behalf is guilty 
-andit has not been shown that the pur- 
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to enforce the observance of the rules and 
that the offence was committed without his 
knowledge or consent. In this case, all 
that the purchasing agent has said is that 
he wasnot presentattbe time of the in- 
cident, and he also said that he never 
used to go to the weighment-clerk who used 
to remain at the way-bridge. That will 
go to show that the purchasing agent 
Bala Bux could not be absolved of the res- 
ponsibility cast on him by r. 15, 

It is argued that the provisions of r. 20 
have not been complied with, but as I have 
already said,a report was sent by the 
inspector to the District Magistrate who 
sanctioned the prosecution as required by 
r. 20 and at the same time took cognizance 
of the offence under s 190 (1) and direct- 
ed an examination of the Inspector under 
s. 200 (aa), Criminal Procedure Oode. It 
cannot, thérefore, be said that the provi- 
sions of r. 20 have not been properly com- 

' plied with. It is then contended that the 
Inspector should not have been examined 
on commission, and my attention has been 
drawn tothe provisions of ss. 503 and 
506, Criminal Procedure. Code. What 
appears, however, to be the real state of 
affairs is that the Inspector who had sub- 
mitted the report was transferred to some 
other station and in order to get his evi- 
dence expeditiously, a Commission was 

issued. No objection appearsto have been 
` taken against this step, and in the cir- 
cumstances of the case, the objection 
cannot: be heard forthe first time in re- 
vision. Of course, it is desirable that the 
witness on whose statement the accused is 
likely to be convicted should be examined 
in the presence of the accused so that the 
latter may get a chance of cross-examining 
him and the Gourt may also have a chance 
of noticing the demeanour of the witness; 
but to say thatin no case a commission 
should be issued for the examination of a 
witness would beto delete the provisions 
of ss. 503 and 506, Criminal Procedure 
Code. 

As - regards the convictions under rr. 15 
(e) and 15 (f), some attempt has been 
made to find fault with the procedure 
followed inthe trial Ocurt; but, I do not 
see any reason to interfere with the con- 
Victions under these rules either. These 
rules have been made with the object of 
protecting the cultivators who are not 
always educated from the wiles of persons 
dealing with them on behalf of the-pur- 
chasing agent and 
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on his’ behalf he himself has been made 
liable unless he shows that he was not 
negligent in his duties under the rule. 
Such cases are not likely to be detected 
easily and when once a case is detécted, 
it should nof be dealt with leniently. I 
wquid, therefore, discharge the Rule issued 
in these cases. I should, however, like to 
add that the lower Appellate Court ought to 
have before dismissing the appeal sum- 
marily given indications that he had actual- 
ly considered the various aspect of the cages 
before him so thatin revision this Court 
could know that the appeal. was fully con- 
sidered. If the lower Appellate Court had 
only given in short its reasons for the con- 
clusion, he applications perhaps would not 
have been admitted at all, or, at any rate, 
much less time would have been taken: 
than what has actually been occupied for 
the hearing. 
8. Order accordingly. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 770 of 1937 
April 12, 1938 
DeRBYSHIRE, O. J. anD B. K. 
“MUKHERIEA, J. 
NARESH OHANDRA — APPELLANT 


versus 
EMPEROR— Opposites Party 

Criminal trial—Hvidence—Two accused tried at 
same time for abduction and rape respectively— 
Confession of former against latter retracted—Only 
other evidence for conviction of latter being that of 
gitl—Duty of Judge—Jury should be told not to 
consider confession at all ; 

Two persons were tried at the same time for the 
offences of abduction and rape, respectively. The 
Judge admitted the confession of the former, though 
retracted against that latter. He hadwarned the 
jury not to rely much on this confession. The only 
other evidence on which the latter, ie, one tried 
for rape, could be convicted was that of the girl. 
The Judge convicted him: 

Held, that he should have told the jury not to 
take the confession at all into consideration and that 
it might have prejudiced the accused. 

Messrs. Sudhansu Sekhar Mukherjee 
Nripendra Nath Dutt Roy aud Dwijendra 
Narayan Ghose, for the Appellant. 

Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Crown. 


Derbyshire, C. J—This is an appeal by 
one Haripada Dalal against his conviction 
and sentence in respect of an offence under 
s. 366, Indian Penal Code, that is to say, 
abduction. The trial was before the Ad- 
ditional Sessions Judge of Khulna with a 
jury. The facts alleged by the Prosecution 


1838 


: E ee A 
are these: Abala Dasi is a married girl. 
She did not live with her husband at her 
father-in-law’s house but lived with her 
Own mother where it is said her husband 
visited her from time to time, She is des- 
cribed as a beautiful girl. On the evening 
of April 23, 1937, it is said that she went out 
on to the verandah of tie house where she 
was living with her mother for the purpose 
of relieving nature. Whilst she was there 
she was seized by three men Haripada, the 
appellant, Sashi and Kangla. She was 
taken into a jungle not far away and kept 
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-there a. matter of two daysiwhere s'e was 


ravished by Kangla and also by Naren and 
Pancha who came from time t: time. After 
two or three days she was taken by Panchu 


. and-Naren from this place in the jungle to 


< “a place called Bhara Simla and left near 


“ 


‘from outside. 


‘the edge of a tank. She recognized her 


whereabouts but did not go home. She 
went to the house of one Purna where she 
stayed one day. Purna is alleged to have 
locked her up when she went there, but her 
father coming in search of her found her, 
it: is said, inside a room which was fastened 
He opened the fastening 
and when he released her, she told him the 
story of abduction by these persons named 
and therape. As a result these proceed- 


ings were brought. 


The Magistrate sent up four of the ac- 
cused, namely Haripada, the appellant, 


‘Bashi, Kangla and Panchu for trial on 


charges under s. 316 and s. 366, Indian 
Penal Code. When the trial in question 
began, the Additional Sessions Judge 
proceeded with the charge of rape against 
Panchu only and proceeded against Sashi, 
Kangla and Haripada, the appellant, on 
charges under s. 466, Indian. Penal Code, 
namely abduction. All the charges were 
tried together. Sashi was found not guilty 
of any offence. Kangla was found guilty 
under s. 366, Indian Penal Code, the appel- 
lant under s. 366, and Panchu under s. 376. 
Haripada alone has appealed. The evi- 
dence against him is that of the girl or is 
‘derived from the girl. But there 18 a con- 
fessional statem:nt made by Panchu. Now, 
that statement is to the effect that Haripada 
took part in the abduction of this girl, and 
in her being imprisoned, if I may use the 
word, in the jungle and contains an allega- 
tion that Haripada was anxious to make 
away with the girl’s life in order to pre- 
vent proceedings being. brought in respect 


‘of the abduction and the rape. “That states., 
-ment or confession was made before a ‘ 


Magistrate and as so often happens to these | 
176—-71 & 72 ` 


> 


i 
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statements or confessions, it was retracted 
during the course of the proceedings before 
the Judge and the jury. Now, the total 
evidence against the accused appellant is 
what the girl said and what her father told 
the jury the girl said when she was liberat- 
ed, and which substantially agrees with 
what the girl said in the witness-box, and 
the statement or confession of Panchu. Now 


‘under s. 30, Evidence Act 


“When more persons then one are being tried 
jointly for the same offence and a confession made 
by one of such persons affecting himself and some 
other of such persons is proved, the Court may 
take into consideration such confession as against 
such other person as well as against the person 
who makes such confession.” 

The Explanation added to the rection says 
—“offence” as used in this section, includes 
the abetment of, or attempt to commit the 
offence.” Now, fanchu who made the con- 
fession was not being tried for the same 
offence as the appellant Panchu was being 
tried for rape and the appellant was being 
tried for abduction under s. 366, an offence 
committed before any rape was committed. 
So that this is.not a case. in which more 
than one person was tried for the same 
offence. Nor is it a case of. Haripada being 
tried for abetment of rape—the offence of 
which Panchu was found guilby—or of an 
attempt to commit rape. I am of the opi- 
nion, therefore, that this particular confes- 
sion of Panchu ought not to haye been 
taken into account agaiost the appellant. 
Now it was impossibie for the Judge to 
keep out that confession because it was 
evidence relevant and cogent against Pan- 
chu who was being tried at the same time, 
What the learned Judge in his summing 
up did was to warn the. jury that this con- 
fessicn being the confession of an accom- 
plice and furthermore being retracted, was 
of very little effect against the appellant. 
In my view he ought to have told the jury 
and told it quite plainly tnat they must not 
take it into account at all. He did not do 
that. There 1s some other evidence on 
which the jury could convict. They could 
convict on the testimony of the girl alone, 
but that would not be wise or prudent. To 
some extent the girl’s testimony is corrobo- 
rated by that of her father speaking to what 
the girl said immediately she was released. 

The question is, has there been any mis- 
carriage of justice? That isa very diti- 
cult thing in this case to say, The nature 
‘of the statement or confession made by 
Panchu will be bound to influence the 
mind of the jury against the appellant. In 
my opinion it must have had a consider- 
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able effect upon the jury when they came 
to consider their verdict. It is very diffi- 
cult to say whether there has or has not 
been a miscarriage of justice in this case. 
But the confession as being given against 
the accused appellant which ought not to 
have been given might have seriously pre- 
judiced him. I am of opinion, under these 
circumstances, that this is a case in which 
the conviction against the appellant and 
the sentence passed upon him should be 
set aside and the case should be remitted 
to the Court at Khulna to bere tried bya 
Judge other than the Judge who tried the 
case before, 

B. K. Mukherjea, J.—I agree. 


De Case remanded. 
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PATNA HIGH COURT 
Civil Appeal No. 429 of 1936 
February 22, 1938 
S Wort, J. 

Shaikh DARGAHAN AND OTBERS— 
DeFenpaNnts—A PPELLANTS 
versus 
Hafiz MUHAMMAD ZAYAUDDIN— 


PLaINTIFF—RESPONDENT 

Landlord and tenant— Permanent tenancy— Origin 
of tenancy unknown—Land occupied for 100 years 
and used for residential purpose—No rent paid— 
Land occupied by buildings of mud walls and thutched 
roofs--Tenancy, nature of—Fact that walls are 
of mud and not. of bricks, if 
tenancy—Second appeal— Question of law—Inference 
as to nature of tenancy from facts found is question 
of law and can be gone into in second appeal. 

Where the facts found in a case are that the 
origin of the tenancy was unknown ; that the family 
had occupied the land for at least 100 years ; that 
“the land had been used for residential purposes ; 
that no rent had been paidand thattheland had 
been occupied by a building consisting of 12 rooms 
and three courtyards; walls were of mud and the 
roofs were thatched, the tenancy is permanent. The 
mere fact that the buildings are made of mud and 
not of bricks cannot be a distinguishing feature in 
the case and a feature which would prevent a Court 
from holding as a matter of law that the tenancy 
was not a permanent one, asthe fact whether the 
buildings are made of mud or bricks depends very 
largely upon the financial position of the person 
occupying the land, The word ‘“ permanent” as 
applied. to buildings in India isa relative term and 
even if it be the fact thatthe tenancy in its origin 
was a permanent one, the tenant would erect build- 
ings upon the land which would be consonant with 
his position in life. Dhanna Mal v. Moti Sagar 
(1), relied on. 

The question of the nature of the tenancy is a 
mixed question of fact and law. The inference as 
to thenature of the tenancy from the facts found is 
a question of law which can be gone into in second 
appeal. Moharam Chaprasi v. Telamuddin Khan (4), 
relied on. 


©. A. from the appellate decree of the 
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Sub-Judge, Second Court, Patna, dated 
December 31, 1935. 

Messrs. Baldeva Sahay and C. P. Sinha, 
for the Appellants. 

Dr. Sir Sultan Ahmad and Syed Ali 
Khan and B.C. Mitter, for the Respondent. 

Judgment.—This appeal arises out of 
an action inejectment. The defence was 
that the d:fendant-tenants hada perma- 
nent right in the land. The lower Appel- 
late Court reversing the decision of the trial 
Court has held that the tenancy was nota 
permanent one and has decreed the plain- 
tiffs suit. I must confess that I find very 
considerable difficulty in deciding the 
case because apart from the authority of 
the Judicial Committee in Dhanna Mal v. 
Moti Sagar (1) I should have thought 
that the inference to be drawn from 
the facts in this case was an inference 
of fact and not an inference of law. 
But their Lordships of tte Judicial 
Ccmmittee of the Privy Council have held 
otherwise. I say Ishould have thought 
it was aquestion of fact, because what the 
Courts below were trying to determine in 
this c:se was what happened between the 
landlord and the tenants atthe time the 
tenancy came into existence. To put it 
shortly, the Courts below were ccncerned 
with the question whether the landlord 
had granted tothe tenants a permanent 
right or only a temporary right in the 
land ; at most it would appear to me to be 
a question of mixed fact and Jaw as to 
what inference one could draw from the 
subsequent actsof the parties about what 
the tenancy was. In Kamal Kumar Datta 
v. Nanda Lal (2) Sir George Rankin found 
himself in the same difficulty, and I can 
only say that the difficulty that I find 
inthis ease is best expressed in the 
words of the learned Chief Justice as 
reperted at p. 748* of the report. But he 
recognized that he was bound by the 
decision cf their Lordships of the Judicial 
Committee in Dhanna Mal v. Moti 
Sagar (1), to which I have already refer- 
red. 

In Kamal Kumar Datta v. Nanda Lal (2) 
the Chief Justice and Mukerji J. held that 
there was no permanent right in the 
tenant. The facts proved in that case 
were thatthe origin of the tenancy was 
unknown; that the tenants had held the 

(1) 54 I A178; 101 Ind. Cas, 355, A IR 1927P O 
102; 8 Lah. 573; 52 ML J 663; 29 Bom. L R 870; 31 
OWN 677; (1927) M W N 814 (P 0O). 

(2) 56 O 738; 116 Ind. Oas. 378; A I R 1929 Oal, 37; 
330 W N 211; Ind. Rul. (1929) Cal. 474. 
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land throughout for residential purposes; 
that they had paid the same rate of rent 
- for about lt years; that the tenant was a 
labourer; that the land was occupied by 
mud walled huts, some of which were 
very old and some of them had been 
erected by the tenant himself since 
his father’s death about 30 odd years 
before the action. In the case before 
me, the pruved or admitted facts are that 


the origin of the tenancy was unknown - 


that the family had occupied the land 
for at least 100 years; that the land had 
been used for residential purposes that no 
rent had been paid and that the land had 
been occupied by a building consisting of 
12 rooms and three courtyards; walls were 
of mud and the roofs werethatched. From 
those facts as [ have said the Judge in the 
Court below has declined to draw the 
inference that the tenancy was a perma- 


nent one, fac's which are not substantially ` 


different from those in Kamal Kumar 


Dutta's case (2). < 


Ido not propose to refer to all the 
authorities which have been quoted in this 
Ovurt. Tach case depends very largely 
upou its circumstances; in one, certain facts 
may have been present and inthe other 
they were not, and it is, therefore, difficult 
to lay down as a universal rule that the 
inference is one of law in all cases. In 
William M. Grant v. Mrs. Robinson (3), 
Sir Francis Maclean held that from 
the facts proved in that case the Courts 
below were justified in drawing the 
inference that the tenancy wasa perma- 
nent one. By the judgment of the learned 
Chief Justice in that case I understand 
him to mean that the inference was a 
question of mixed law and fact. In 
Moharam Chaprasi v. Telamuddin Khan 
(4), Mookerjee and Oarnduff, JJ. held that 
the question of the nature of the tenancy 
isa mixed question of fact and law. Tne 
inference as to the nature of the tenancy 
from the facts fouad is a questionof law 
which can be gone into in second appeal. 
In that case the lower Court hdd held that 
the tenancy was not a permanent one but 
tne defendants were merely tenants at-will. 
The facts proved were: 

“(1) that the original tenant and his successor 
hadbeen in occupation of the land forover sixty 
years, (2) that the rent had never been varied (3) 
that the tenancy had been treated by the landlord 


as heritable, and (4) that the land was let out for 
residential purposes;” i 


Hery W N 242; 50 L J 178. 
(4) 16 O W N 567; 13 Ind. Uas. 608; 15 O LJ 220. 
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and the learned Judges there proceeded to 
stateupon those facts that they were of 
the opinion that the inference was legiti- 
mate that the tenancy at its inception was 
permanent. Butagain the words used by 
the learned Judges were consistent in my 
opinion with the proposition that the 
inference to be drawn from the facts 
found was an inferenceof fact, and what 
the learned Judge in fact stated was that 
it was open to the Couré of fact to come 
to the conclusion that the tenancy was a 
permanent one although asa matter of 
fact the Judge in the Court below in that 
case held,asI have already stated, that 
the tenancy was uot a permanent one. 

The casein Abdul Hakim Khan Chowe 
dhury Vv. Elahi Baksha Saha (5) is useful 
inasmuch as the authorities with regard to 
this matter have been collected which, if 
I may be allowed to say so, only emphasize 
the difficulty which is experienced in 
deciding a case of this kind. The facts 
which have been found in this case, namely 
that the origin of the tenancy was unknown, 
that the family had been living in this 
house for over 100 years and no payment of 
rent had been made and that the land wus 
tor residential purposes are findings which 
are present either in the same form or 
similar form in cases which are referred to 
in Abdul Hakim Khan Chowdhury v. Elahi 
Baksha Saha (5) in whieh it was held that 
the tenancy was permanent. But one of the 
disputed matters before me is whether the 
fact that the buildings were kuchha and 
not pucca buildings isa fact which could 
prevent the Court from holding that the 
tenancy wasa permanent one. The learned 
Ohief Justice in Kamal Kumar Datta v, 
Nanda Lal (2) pointed out that the existence 
of buildings on the land adds nothing to the 
fact that tne land was used for residential 
purposes, and I find it very difficult to 
come to the conclusion thatthe mere 
fact thatthe buildings are made of mud 
and not of bricks can bea distinguishing 
feature in the case and a feature which 
would prevent a Cours from holding asa 
matter of law that the tenancy was not a 
permanent one, as the fact whether the 
buildings are made of mud or bricks 
depends very largely upon the financial 
position of the person occupying the 
land. The word “permanent’ as applied 
to buildings in India is a relative term and 
1 suppose that even if it be the fact that the 
tenancy in its origin was a permanent one, 


(5) 520 43; 85 Ind, Oas. 103; AIR 4925 Oal, 309 
29 0 W N 138. 
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the tenant. would erect buildings upon the 
land which would be consonant with his 
position in life. , 

The argument, as I understand it, turns 
entirely upon the existenceof the nature 
of these buildings and I fail, if the matter 
isa question of law, to come to the con- 
clusion thatthe fact that buildings were 
made cf mud detracts from the inference 
which the authorities seem toshow must 
be drawn from the proved facts, namely 
that the tenancy is a permanent one. 
Had it not been forthe authority of their 
Lordships of the Judicial Committee of 
the Privy Council in Dhanna Mal v. Moti 
Sagar (1) 1 should have come quite clearly 
to the conclusion that it was open to the 
Ccurt of Appeal to come to the conclusion 
on the facts proved that the tenancy was a 
‘permanent one. But to use the language of 
Sir George Rankin in Kamal Kumar Datta 
v. Nanda Lal (2)it would not be an inference 
“compulsory in law.” However, I am of 
the opinion that the fact that the buildings 
were not of brick is insufficient to make me 
hold thatthe tenancy in this case was not 
a permanent one. Fır those reasons, I am 
of opinion thatthe decision of the learned 
Judge in the Court below was wrong. His 
order must, therefore, be set aside and the 
decree of the trial Court restored. The 
appeal is allowed with costs. There will 
be leave to appeal. 


8.5 Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 666 and 
667 of 1933 
September 9, 1937 
Horwi tu, J. 

MAJJI GURUNAIDU AND ANOTHER— 

APPELLANTS 
: versus 
GOTTEMUKKALA VENKATRAJU 
AND OTBERS— RESPONDENTS 

Mortgage—Amount of mortgage less ihan Rs. 100 
~—Deed stating that property was mortgaged with 
possession from ensuing year—Delivery of possession 
at time of execution of deed, if necessary—Estoppel 
—Mortgogee with possession leasing mortgaged proper- 
ty to third person—Property subsequently re-survey- 
ed and lessees registered as pattadsr—They attorning 
to zeminder and making no reference that they 
derived title from mortgagor—Lessee, if estopped from 
denying mortgagor's title. 

‘Lhe amount cf the mortgage under the deed was 
less than Ks. 100 and no immediate delivery took 
place. The deed stated: “We have mortgaged to 
you „with possession from the ensuing year”: 

Held, that the actual mortgage of the property 
was to teke placethe following year. Before the 
datë on which the mortgage was to operate the 
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deed_merely ` amounted to an agreement to mort- 
gage and delivery of possession was not necessary 
at the time of the execution of the deed. Suraj 
Baran Singh v. Pratab Bali Singh (1) and Kuppu- 


swami Goundan v. Chinnaswami Goundan (2), dis- 
tinguished, 

The mortgagee in possession of certain property 
leased out the mortgaged property to certain per- 
sons. When these lessees were in possession, there 
was are-survey of the estate comprising the morb- 
gaged property and the lessees were registered as 
pattadars. They attorned to the zemindar of the 
estate and took patta from him without making any 
reference that they derived their title frem the 


mortgagor. The mortgagor claimed the property 
after redeeming it: 


Held, that although the lessees had attorned to 
the zemindar they were estopped from denying the 
title of the mortgagor, for, there was no change in 
the nature of their possession, Alaga Pillai v. 
Ramswami Thevan (3), distinguished. 


8.0. A. against the decree of the Subs 
Judge, Vizagapatam, in A. 8, Nos. 69 of 
1931 and 253 of 1980, i 

Mr. V. Govindarajachari, for the Appel- 
lants. 


my K.Venkataramaraju, for the Respond- 
ents. 

Judgment.—The plaintiffs in these two 
suils mortgaged a certain property to 
defendants Nos. 1 and 2; and there is 
evidence that the latter subsequently leased 
the property to defendants Nos, 4 and 5. 
‘The Appellate Court seems to have accept» 
ed this evidence; and it must, therefore, 
be assumed for the purpose of this appeal 
thatthe lease by the mortgagees to de- 
fendants Nos.4 and 5 has been proved. 
While defendants Nos. 4 and b were in 
possession, there was a re-survey of the 
Vizianagaram estate in which these 
properties ‘are situated; and defend- 
anis Nos. 4and 5 were then registered as 
pattadars. The plaintiffs nuw bring these 
suits for the recovery of this property after 
redemption. The trial Court dismissed the 
suits; but the Appellate Court beld that 
they were entitled toredeem. Defandants 
Nos. 4 and 4 have, therefore, filed these 
second appeals. 

lt has tirst been argued that there was 
no valid mortgage at all, because although 
the smountof the mcrigage under these 
documents was less than Rs. 100, no imme- 
diate delivery took place. Reliance is 
placed on the fact that the deed is des- 
cribed as a mortgage deed and on the 
recital that by this document the land 
has been usufructuarily mortgaged to 
defendants Nos. 1 and 2. It has, how- 


u 


ever, to be remembered that although it 


is true lhat Ex. A does coniain this ex- 
pression, yet when the document ìs read 
as a whole it seems clear that the parties 
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did notintend that the mortgage should 
operate at once; for example, after the pre- 
amble and the recital of the necessity for 
borrowing money, the document begins 
“we have mortgaged to you with posses- 
sion from the ensuing year Durmukhi 
thereunder”. Whatever value for the ap- 
pellants the use of the past tense in ‘we 
have mortgaged’ might have, it is neutra- 
lised by the use of the words ‘from the 
ensuing year’. “We have mortgaged to 
you with possession from the eneuing 
year”, has no grammatical meaning. The 
nature of the transaction therefore, seems 
to have been that on the date of Ex. A 
money was needed by the executants of 
Ex. A, that money was paid, and that 
the actual mortgage of the property was 
to take place the following year. Before 
the date on which the mortgage was -to 
operate, Ex. A would presumably amount 
to an agreement to mortgage. Many 
cases have been quoted in which delivery 
was not given in pursuance of an agree- 
ment; and the Court was asked to consider 
the documents as agreement to sell or mort- 
gage, as the case may be, the actual sale 
or mortgage being deferred until the time 
of delivery; and in which it was held that 
the documents could not be so construed. 
But in none of these cases did the docu- 
ments themselves show that it was not the 
intention of the parties that possession 
should be given at once. 

The only case that bears any resem- 
blance to the presentone is Suraj Baran 


Singh v. Pratab Bali Singh, 41 Ind. Oas.° 


455 (1) where the transiction was ap- 
. parently a simple mortgage with a sti- 
pulation that if the money was not re- 
paid within a certain time, possession was 
to be given. It is, therefore, possible to 
distinguish that case; but if it were there 
intended to lay down any general principle 
that delivery must take place at the time 
the document is drawn up, I would res- 
pectfully differ. Reliance has already 
been placed on the much discussed case, 
Kuppuswami Goundan v. Chinnaswami 
Goundan (2) in which the question of the 
proof of a mortgage for an amount less 
than Rs. 100 came up for consideration. 
As the mortgage was for less than 
Rs. 100, the parties were not bound to 
draw up any document at all; and the 
learned Judges in that case, as will be 


$ D, 41 Ind, Oas. 455; A I R 1917 Oudh 203; 40 L 
16. 
(2) A IR1928 Mad. 546; 111 Ind, Cas. 677; 28 L 
W 23k, 
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seen from the head-note, were of opi» 
nion that: 

“The moment the parties forsome reason consi- 
der that it.is not suficient to effect the transac- 
tion of sale by mere delivery of property, but 
require that as evidence of such transaction there 
should be a deed or document; the transaction 
can scarcely be correctly described as one effected 
by meredelivery of property.” 
and again, 

“but the moment the parties reduce theterms to 
writing, it is the writing that thereafter must be 
regarded as containing and setting out the terms 
of the contract and it would not be an apt or 
correct description of the transaction to call it a sale 
by delivery of property.” 

The exact effect of the drawing up of 
an unregistered document fora sum less 
than Rs. 100 has been much discussed in 
later cases; but it is not necessary to refer 
to these cases because this case can be 
clearly distinguished in that the mortgage 
was not intended to operate at once and 
that the delivery was an independent 
transaction that took place a year later, 
Tt cannot be said, therefore, that the 
parties didnot here intend to effect a 
mortgage by delivery. It has lastly been 
argued that even if the appellants were 
lessees, the fact that they attorned to tha 
zamindar of Vizianagaram in 1902 gives 
them an independent title and that they 
are no longer estopped from denying the 
title ofthe plaintifis. It is conceded that 
as lessees from the mortgagees, they are 
in no better position than the mortgagees 
and that just as the mortgagees were 
estopped from denying the title of the 
mortgagors, so the defendants, had it not 
been for the reesurvey in 1902, would have 
been estopped from denying the title of 
the plaintifs. It is argued that Ex. J (1), 
the patta issued by the zamindar to the 
defendants, shows that the zamindar did 
not admit that the tenants had any occu- 
pancy rights It is argued, on the authority 
in Alaga Pillai v. Ramaswami Thevan (3) 
that if the zamindar either evicted the 
appellants or did some act signifying that 
he no longer admitted their right to 
remain in possession as lessees of the morte 
gagees and the plaintiffs, then the mere 
fact that the appellants continued in pos- 
session after attorning to the zamindar 
would not prevent them from setting up 
a title against the mortgagors. That 
contention isno doubt correct; but there 
is no evidence cn the record which serves 
as a basis for that argument. Presum- 
ably, the Settlement Officer who issued 


(3) 49 MLJ 742; 91 Ind, Oas. 102%4;ATR 1998 
d, 187; (1925) M W N 878; 23 L W 296, 
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the patta in the name of the defendants 
did so because the appellants were in pos- 
session and claimed the right to remain 
in possession. There is no reason to 
believe thatthe estate authorities insisled 
on issuinga patta to the appellanis in 
spite cf the fact that they knew that the 
appellants only derived their title from 
the plairtiffs. One must, therefore, pre- 
sume, in the absence of evidence to the 
contrary, that the appellants made no 
reference to the title that they derived 
from the plaintiffs and that they were 
willing to take the patta from the zamin- 
dar without meking areference to their 
derivative title from the plaintiffs. I do 
not consider, therefcre, that Aluga Pillai 
v. Ramaswami Thevan (3; in any way 
helps tke appellants. There being no 
evidence that their possession was threa- 
tened by the zamindar in 1902, they are 
estopped from denying the right of the 
plaintiffs even after 1902; for there was 
no chenge in the nature of their possession, 
The appeals are, therefore, dismissed with 
costs one set of Rs. 35 in each case. 
Leave toappeal is refused. 
N. 8. Appeals dismissed. 





PATNA HIGH COURT 
Civil Appeals Ncs. 81 and 161 of 1937 
January 6, 1938 
FaAZL ALI AND AGARWALA, JJ. 
SARJU SINGH— APPELLANT 
versus 
BHAGWAT PRASAD SINGH— 
RESPONDENT 

Limitation, Act (IX of 1908), Sch. I, Art. 183— 
Revivor—Decree passed against two persones in 1911 
and sent toother Court for execution in 1922—One 
judgment-debtor dying and his minor son substituted 
and his mother appointed guardian—Ezecuting Court 
serving noticeunder O XXI, r. 22, Civil Procedure 
Code (Act F of 1908), not on mother of minor but on 
other judgment-debtor described as guardian ineze- 
cution application and attaching zudgment-debtor's 
property in 1923—Last execution application made ir 
1933 — Attachment held within jurisdiction and 
amounted to revivor— Application held within time 
— Partnership — Firm — No evidence that person is 
partner in firm — Mere fact that his father's name 
is used by his relativesin name of firm, if raises 
presumption that he is partner—Hzecuiion— Judg- 
ment-debtor dying—Wrong person substituted as legal 
representative and real representative not brought on 
record—Property of deceased judgment-debtor cannot 
be proceeded against. 

Toconstitute a revivor of the deciee, there must 
beexpressly or by implication a determinaticn that 
the decree is still capable of execution and the decree- 
holder is entitled to enforce it. 

‘The decree was passed on August 4,1911, by the 
High Court against two judgment-debtors and was 
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transmitted to the Subordinfate Judge for execution 
by an order dated August 21,1922. The Subordinate 
Judge after receiving the deeree issued a notice 
under O. XXI, r. 22, Oivil Procedure Code, and on 
February 5, 1923, he ordered attachment of certain 
properties which were alleged to belong to the judg- 
ment-debtors. One of the judgment-debtors having 
died his minorson was substituted in his place and 
his mother was appointed his guardian. The notice 
under O. XXI, r. 22, was not served upon the mother 
as the proper guardian of the minor judgment-debtor 
but was served upon one of the judgment-debtors who 
was described in the execution petitionasthe guar- 
dian of the minor. The last execution petition was 
filed in 1933 ; 

Held, thatthough the notice under O. XXT, r. 22, 
was not served upon the proper guardian, the order 
passed by the Subordinate Judge in 1923 directing 
the attachment of the property of the judgment- 
debtors was not without jurisdiction and it did 
amount to a revivor. ‘The last application was there- 
fore not time-barred. Malkarjan v. Narhari (1), 
relied on. 

Where there is no evidence thata person is a 
partner in a firm, the mere fact that his father's 
name was used by his relations in carrying on their 
business cannot raise the presumption that he must 
have been one of the partners ofthe firm. 

A decree was passed by the High Oourt against R 
on whose death an application was made by the 
decree-holder before the High Court for substituting 
T only as his legal representative. This prayer was 
acceded to and when the decree was transmitted by 
the High Court to another Court for execution, T was 
described as one of the judgment-debtors. The Judge, 
however, held that T could in no event be regarded as 
the legal representative of R and his proper legal 
representative was his widow, who was alive, He 
accordingly refused to sell the property of È in the 
absence of his legal representative. 

Held, that the High Court by substituting T as the 
legal representative of R could not be taken to have 
decided that the widow of R was not his legal repre- 
sentative. The executing Ccurt rightly held that it 
would be a serious irregularity to proceed against 
the property of a deceased judgment-debtor in the 
absence of his proper legal representative and its 
order must, therefore, be upheld. 

0. A. from appellate orders of the 
Ofig. Additional District Judge, Patna, 
dated February 26, 1937. 

Messrs. G. P. Dass, B. N. Rai and Mehdi 
Imam jin No. Bl), 5. N. Bose and K. Dayal 
(in No. 161), for the Appellant. 

„Messrs. S. N. Bose and K. Dayal (in 
No. 8)), G. P. Dass, B. N. Rai and Kausal 
Kishore Sinha (in No. 161), for the Respon- 
dent. 

Fazi Ali, J.—The only question to be 
decided in Miscellaneous Appeal No. 81 is 
whether the decree under execution is 
barred by limitation. The -decree was 
passed on August 4, 1911, ty the Calcutta 
High Ccurt and the original decree- 
holders having assigned it to one Bhag- 
wat Prasad (the respondent in this appeal), 
the latter has now applied for its execu- 
tion. The last execution petition was filed 
in 1983 and therefore it 


is clear that 
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unless there was a revivor of the decree 
within twelve years of the date of the last 
application, it must be held to be barred. 
The expression ‘revivor’ has been explained 
in many cases but as has been pointed out 
by the lower Appellate Court 

“the essence of the matter is thatto constitute a 
revivor of the decree, there must be expressly or by 
implication a determination that the decree is still 
capable of execution and the decree-holder is enti- 
tled to enforce it.” 


On behalf of the respondent it is con- 
tended that there was a revivor sometime 
in the year 1923 and this contention has 
been accepted by the lower Appellate Court. 
It appears that the decree was transmitted 
by the Calcutta High Court to the Sub- 
ordinate Judge at Patna for execution by 
an order, dated August 21, 1922. The 
learned Subordinate Judge after receiving 
the decree issued a notice under O. XXI, 
T, 22 and on February 5, 1923, he ordered 
attachment of certain properties which 
were alleged to belong to the judgment- 
debtors. Th: lower Appellate Court is of 
opinion that this crder amounted to a 
reviver of the decree. Now itis contended 
on behalf of the appellant that the order 
in question does not amount to a revivor 
because the notice under O. XXI, r. 22 was 
not served upon the proper guardian of one 
of the judgment-debtors named Sarju Singh. 
It appears that the original decree was 
passed against two persons Ruplal and 
Dukh Haran. Sarju is the son of Dukh 
Haran and itis-not disputed that he was 
a minor at the time when notice under 
O. XXI, r. 22, was issued in 1923. It is also 
not disputed that in the year 1915 his 
mother Musammat Lahaso Kuer had been 
appointed guardian of his person and pro- 
perty by the District Judge. It appears 
that in the execution petition which was 
filed before the Subordinate Judge of 
Patna in the execution case of 1923, Ruplal, 
one of the judgment-debtor, was described 
to be the guardian of Sarju Singh and 
accordingly notice under O. XXI, r. 22, was 
issued to him as such guardian. 


Tae contention which is put forward on 
behalf of the appellant is that inasmuch as 
no notice under O. XXI, r. 22, was served 
on the proper guardian of Sarju Singh, the 
Court had no jurisdiction to proceed against 
Sarju Singh and the order of attachment 
passed in the course of the proceeding did 
not amount to a revivor of the decree. 
The clearest answer to this contention is 

‘provided in the decision of the Judicial 
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Committee in Malkarjan v. Narhari (1). 
In that case a decree was passed against 
a person who afterwards died and in exe» 
cuting the decree against his estate a 
certain person was served as his legal re- 
Presentative with notice under O. XXI, 
T. 22. The person so served that he was 
not the legal representative of the deceased 
but the executing Court decided errone- 
ously that he was to be treated as such 
representative. After the execubion pro- 
ceeding went on with the result that a 
certain property belonging tc the deceased 
judgment debtor. was sold and purchased 
by a third party. The question then arose 
whether the sale was without jurisdiction 
or was merely voidable. Their Lordships 
of the Privy Council held that notice hav- 
ing been served in faet though upon a 
wrong person the Court had jurisdiction to 
sell the properly and the sale was not 
void. Their Lordsbips further held that 
the omission to give notice to the right 
person constituted a serious irregularity but 
the sale was valid until it was set aside 
under O. XXI, r. 92, or by an independent 
suit brought within a year. In view of 
this authority the order passed by the Sub- 
ordinate Judge in 1923 directing the ate 
tachment of the property of the judgment- 
debtors cannot be said to be without 
jurisdiction and itis not denied that if it 
was not without jurisdiction, it did amount 
to a revivor. 

The next ground upon which the order 
of the Subordinate Judge of Patna passed 
in the execution case of 1923 is assailed, is 
that no application appear to have been 
made under s. 50, Civil Procedure Code, on 
behalf of the decree holder to the Calcutta 
High Court to execute the decree against 
Dukh Haran’s sən Sarju after his death. 
This point does not appear to have been 
raised in any of the Courts below and it 
has now been pointed out by the learned 
Advocate for the respondent that as a 
matter of fact Sarju had been substituted 
in the place of Dukh Haran long before 
1922. This is clear from Ex. F. (1) which 
ig a certificate of non-satisfaction of the 
decree sent by the Subordinate Judge of 
Patna to the Oalcutta High Oourt in the 
year 1920. In my opinion, therefore, the 
learned District ‘Judge was justified in 
holding that the decree was revived in 
1923 and therefore the present execution ig 
not barred. 

I will now briefly deal with the crosg- 


e? 25 B 337; 27 I A216; 2 Bom, L R 927; 7 Sar. 739 
), 
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objection which has been filed by the 
respondent in this appeal. It appears that 
certain properties belonging to Ruplal, one 
of the judgmcntdebtcrs, were sold in 
execution of a decree and purchased by one 
Mr. Miller. Mr. Miller subsequently trans- 
ferred a half share in the properties to 
Sarju The learned District Judge has held 
that tkese properties are the personal 
propertics of Sarju and therefore the decree- 
holder cannot proceed against them. Now it 
is not disputed on behalf of the respondent 
that he can proceed only against the assets 
of the deceased Dukh Haran (one of the 
original judgment debtors) in the hands of 
Sarju and not against the personal property 
of the latter. It is, however, contended that 
it has not been shown by Sarju that he 
did not use the assets left by Dukh Haran 
in his hands, or some of them at any rate 
in purchasing these properties. It appears 
to me that the point cannot be raised in 
this Court in second appeal because the 
question as to whether the properties in 
question were or were not the personal 
properties of Sarjuis a question of fact and 
it has been decided by the learned District 
Judge (the lower Appellate Court) that 
they were such. Besides, the properties in 
‘ question were purchesed by Sarju sometime 
after the death of Dukh Haran and there 
is nothing in the judgments of the Courts 
below to show that Sarju used any of the 
assets left by Dukh Haran in purchasing 
them. The result is that both, Appeal 
No. 81 and the cross-objection are dismissed 
with erste, 

In Appeal No. 161 which has been filed 
on behalf of Bhagwat Prasad, the present 
decree-holder, only two contentions are 
pressed. The first contention is that he is 
entitled to proceed not only against the 
properties of Ruplal and Dukh Haran, the 
original judgment-debtors but also against 
the properties of Tapsi,a grand-nepbew of 
these persons. This contention is evidently 
without substance because it has béen 
pointed out by the learned District Judge 
that the original decree had been passed 
only against Ruplal and Dukh Haran and 
that Tapsi were separate from these per- 
sons. Itis pointed out on behalf of the 
appellant that Ruplal ard Dukh Haran 
were carrying on business in the name 
of a firm which was styled as Ruplal 
and Deokumar, and Tapsi being the ‘son of 
Deo Kumar, must have been one of the 
partoers in, that. firm. But as I have already 
stated there is no evidence that Tapsi was 
in fact a partner and the mere fact that 
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his father's name was used by his relations 
in carrying.on their business cannot raise 
the presumption that he must have been 
one of the partners of the firm 

The second point relates toagola which 
admittedly belongs to Ruplal. The learned: 
District Judge has held that the decree- 
holder cannot proceed against this property 
inasmuch as Ruplal’s widow, who is his sole 
legal representative, is not on the record. 
Now it appears that after Ruplal’s death 
an application was made by the present 
decree-holder before the Oalcutta High 
Court for substituting Tapsi only as his 
legal representative. This prayer was 
acceded to and when the decree was trans- 
mitted by the Calcatta High Court te the 
Court at Patna, Tapsi was described as one 
of the judgment debtors The learned Dis- 
trict Judge, however, has held that Tapsi 
canin no event be regarded as the legal 
representative of Ruplal and his proper 
legal representative is his widow, who is 
alive. The learned District Judge accord- 
ingly refused to sell the gola which is 
admittedly the property of Ruplal in the 
absence of his legal representative. The 
learned Advocate fcr the decree-holder now 
contends that inasmuch as the Court 
which had passed the decree had substi- 
tuted Tapsi as the legal representative of 
Ruplal after notice to him, he cannot be 
allowed to contend now that he is not the 
legal rerresentative and the executing 
Oourt should have therefore. proceeded to 
sell the gola, leaving it to the widcw to 
object to the sale if she so desired. It 
appears to me, however, that the contention 
is not correct. As Tapsi isnot in fact the 
legal representative of Ruplal,he was under 
no obligation to appear before the Calcutta 
High Court and whatever may be the 
effect of his not appearing there, so far as- 
he is concerned, it is absolutely certain that 
the Caleutta High Court by substituting 


, him as the legal representative of Ruplal 


‘cannot be taken to have decided that the 
widow of Ruplal was not his legal repre- 
sentative. The learned District Judge has 
rightly held that it would be a serious 
irregularity to proceed against the property 
of a deceased judgment-debtor in the 
absence of his proper legal representative 
aud his order must, therefore, be upheld. I 
would, therefore, dismiss Appeal No. 161 
also with costs. 

Agarwala, J.—I agree. ie 

8. Appeal dismissed. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 6 of 1937 
June 11, 1937 
Luacu, J. 

8. BULLI APPANA ~ APPELLANT 


versus 
SUBAMAL-— RESPONDENT 

Hindu Law—Marriage—Ceremonies —Saptapadi— 
Taking of more steps than seven, whether makes 
marriage invalid. 

The taking of seven steps by the bride and 
bridegroom round the sacred fire is an essential 
part of a saptapadi ceremoy, in a Hindu marriage. 

The mere fact that the pair takes more than seven 
steps does not make their marriage 
Rampiyar v. Deva Rama (1), dissented from. : 

S. O. A. against the decree of the Dis- 
trict Court, Amherst at Moulmein, dated 
December 21, 1936. 

Mr. Chari, fcr the Appellant. 

Mr. K. C. Sanyal, for the Respondent. 


Judgment.— The appellant sued the res- 
pondent in the Township-Court of Monl- 
mein for a declaration that the respondent 
is not his lawful wife and therefore not 
entitled to demand that he should maintain 
her. T'he suit followed an application made 
by the respondent for an order for main- 
tenance against him under s. 488, Criminal 
Procedure Code. This application came be- 
fore the Sub-Divisional Magistrate of 
Moulmein, who held that ihe respondent 
was the appellant's lawful wife, and directed 
that he should pay to her monthly the 
sum of Rs. 30. An application to this Court 
for the revision of the order follcwed, but 
the application was dismissed, and the 
appellant then instituted the suit out of 
wich this app al rims. 

The parties are Sudras, and the Town- 
ship Court held that all ceremonies essen- 
tial for a valid marriage had heen per- 
formed. Evidence was given to this effect 
by a Brahmin priest, Vythinatham Iyer, 
who officiated at the ceremony. The trial 
Court accordingly dismissed the appellant's 
suit. The appellant then appealed to the 
District Court of Amherst, which concurred 
in the decision of the trial Court. The 
appellant now asks this Court to reverse 
the decisions of the lower Courts on the 
ground that a ceremony essential to a 
valid matriage had not been performed, 
The defect alleged is that instead of the 
bride merely taking the seven steps required 
in the saptapadi ceremony, she and the 
appellant walked round the sacred fire 
seven times. The learned Judge held that 
as the respondent had taken seven steps in 
the course of carrying out. this. rite—the 


taking of seven steps being the essential 202 
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part of the ceremony —the fact that she 
had taken more than seven did not invali- 
date the marriage. I am in entire agree- 
ment with this view which is supported by 
authority. 

Mr. Chari, on behalf of the appellant 
has relied on Rampiyar v. D2va Rama 
(Li. In that case MacColl, J. held that 
there had not been a valid marriage be- 
cause the performance of the septavadi 
ceremony there consisted of merely walking 
ronnd a receptacle five times, The learned 
Judge did not take into consideration the 
fact that more than seven steps had been 
taken by the bride and based his decision 
on the following passage to be found at 
p. 286 of Edn. 3 of Sir Hari Singh Gour's 
“Hindu Code™: 

“Of all the ceremonies, the one which is most 
insisted on and which has outlived the rest is the 
saptapadi or advancing seven steps. consisting in 


_ the bridal pair facing and approaching each other 


step by step till they join hands on the completion 
of the seventh step which is then regarded as the 
final and irrevocable step.” 

It is quite clear, however, that itis not 
essential, when the saptapadi ceremony is 
performed, that the bride and bridegroom 
should face one another and the bride take 
seven steps in the direction of the bride- 
groom. Sir Hari Singh Gour makes this 
quite clear at p. 207 where he points out 
that whatever may be the variation in 
the mode of taking the seven steps, all 
agree that with the completion of the 
seventh step, Marriage becomes irrevocably 
complete In Sir Ernest Trevelyan’s work 
on Hindu Law, no reference is made to the 
performance of the saptapadi ceremony by 
the bride taking seven steps in the direc- 
tion of the bridegroom. At p 64, Edn 3, 
the ceremony is described as fcllows: 

“The bride and bridegroom walk round the fire, 
and then comes the most material of marriage 
rites. The bride is conducted by the bridegroom, 
and directed by him to step successively into seven 
circles, a text being recited at each step.” 

Sir Gooroodass Banerjee observes in his 
work: “The Hindu Law of Marriage and 
Stridhana”: 

“The bride is then made to walk seven steps. This 
is the most material of all the nuptial rites, as, 
according to the sages, marriage becomes complete 
and irrevocable on the completion of the seventh 
step.” 

I am not hound by the decision in 
Rampiyar v. Deva Rama (1) and with great 
respect to the learned Judge who decided 
it, I take a different view of what is 
essential for a valid performance of the 
saptapadi rite. The ritein this case was 


(1)1 R 129; 76 Ind. Oas. 475;A I R1923 Rang, 
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performed to the satisfaction of the officiat- 
ing Brahmin priest, and it is quite clear 
that the bride did take the seven essential 
steps. The appeal must, therefore, be dis- 
missed with costs, Advocate's fee four gold 
mohurs. 

D. Appeal dismissed. 





PATNA HIGH GOURT 
Civil Appeals Nos. 814 and 815 of 1935 

April 21, 1938 

Duaviz, J. 
HIRA LAL SINGH Anp otHERs— 
APPELLANTS 
versus 
MATUKDHARI SINGH AND OTHERS 

—REsPONDENTS 

Decree—Conflicting decrees inter partee—W hich 
prevails—Bengal Tenancy Act (VIII of 1885), s. 158 
—Decision under—If bar to suit by tenant for con- 
firmation of possession. 

When there are two conflicting decrees inter partes, 
the later must be taken to prevail Rajani Kumar 
Mitra v. Ajmaddin Bhuiya (1), relied on. 

Decision under s. 158, Bengal Tenancy Act, is no 
bar to a suit by tenant for confirmation of posses- 
sion of the land held by them. Peari Mohun 
Mukerji v. Ali Sheikh (2), Dharani Kanta Lahiri v. 
Gaber Ali Khan (3) and Maharendra Narain v. 
Girish Chandra Kar (4), relied on. 

©. As. from the decision of the Addi- 
tional Sub-Judge, Monghyr, dated May 
20, 1935. 

Messrs. Ch. Mathura Prasad and My. S. N. 
Rai, forthe Appellants. 

Messrs. P. Misra and G. P. Das, for the 
Respondents. 

Judgment.—These are two appeals by 
the landlords and arise out of two suits. 
One was a rent suit for the years 1336 to 
1339 Fasli brought by the landlords in 
respect of 15 bighas of land lying in eight 
plots of which it is only necessary to 
specify one very small plot, namely No.3 1 
with an area of 16 kathas 12 dhurs. The 
other was a suit brought by the tenants 
for confirmation of possession of a holding 
of about 15 bighas under these very land- 
lords, consisting of four plots including 
plct No. 361 alone out of the eight plots 
mentioned by the landlords in their rent 
suit. In 1928 the landlords had brought 
a similar rent suit No. 1072 which ended 
in a decision of the Munsif in September 
1929, that there was no relationship of 
landlord and tenant between the parties 
in respect of any of the eight picts men- 
tioned by the landlords (except plot No. 361 
regarding which there was no dispute) 
and that therefore the landlords were not 
entitled to recover anything. In 1930, the 
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landlords made an application under s. 158, 
Bengal Tenancy Act, in respect of the same 
eight plots and succeeded both in the trial 
Court and alsoin appeal. The tenants’ case 
in their suit, Title Suit No 112 of 1932, 
which is under appeal, was that the order 
in the proceeding under s. 158 was without 
jurisdiction and null and void, while the 
landlords contended that the order in those 
proceedings operated as res judicata. The 
trial Court held that the question of the 
actual holding of the tenants was deter- 
mined once for allin the rent suit of 1928 
ahd that the order under s. 158 did not 
bar the tenants by way of res judicata. 
The learned Munsif also found on the facts 
that the tenants were in possession of the 
four plots claimed by them and not of the 
eight plots mentioned by the landlords 
The result was that the tenants’ title suit 
was decreed and the landlords’ rent suit 


dismissed. The landlords appealed in both | 


the suits and the appeals were heard by 
a Subordinate Judge who held that the 
order under s. 158 would bave operated as 
res judicata but for the decision in the 
rent suit of 1923. Ou the question of pos- 
session he agreed with the trial Court. In 
the result he dismissed both the appeals. 

It has been contended on behalf of the 
landlords-appellants tha: the order under 
s. 158 operates as res judicata, and being 
the last decision between the parties should 
govern their relations rather than the 
earlier decision in the rent suit of 1928. 
Now it may be conceded that when there 
are two conflicting decrees inter partes, 


the later must be taken to prevail: see , 


Rajani Kumar Mitra v. Ajmaddin Bhuiya 
(1). But can it be properly said that the 
order under s. 158 is a decree soas to 
operate in the manner contended on behalf 
of the appellants? Clause 3 of the 
section does provide that the crder “shall 
have ihe effect of and be subject to the 
like appeal as a decrees.” It was never- 
theless held in Peari Mohun Mukerji v. 
Ali Sheikh (2), that a decision under 
the section does not operate as res judi» 
cata between the parties in a subse 
quent regular suit, and a landlord who was 
suing in ejectment contrary to an order 
under s. 158 was permitted .to proceed 
with his suit. The reasons for this view 
given by Pigot and Rampini, JJ., were 
followed by a Special Bench of the Oal- 
cutta High Court in Dharani Kanta Lahiri 


(1) 48 O L J577; 114 Ind. Oas.129 A IR 1999 
Oal. 163; Ind. Rul, (1929) Oal, 193, 
(2) 200 249 
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v. Gaber Ali Khan (3), in dealing with the 
similar provision in s. 107, Bengal Ten- 
ancy Act (as it then stood) that certain 
decisions “shall have the force of a decree,” 
and the reasoning in this Full Bench 
decision has been accepted in this Court 
in more than one reported decision : see 
for example Mahendra Narayan v. Girish 
Chandra Kar (4). 

The learned Subordinate Judge referred 
to the decision in Peari Mohun Mukerji's 
ease (2), and it is difficult to appreciate 
the grounds on which he declined to 
follow that ruling. ‘ihe learned Advocate 
for the appellants has drawn attention to 
Kailash Chandra v. Meheruddin Sheikh, 


-97 Ind. Oas. 604 (5), and the decision of 


Mullick, J. in Dwarka Nath Das v. Pra- 
sanna Kumar De (6), which deal with 
Peari Mohun Mukerji’s case (2), but which 
do not, in my opinion, shake the authority 
of that decision as regards the operation 
of an order under s. }:8, Bengal Tenancy 
Act. Res judicata may not as pointed out 
in Barhamdat Missir v. Krishna Sahay (7), 
be the correct term, strictly speaking, to 
apply in such cases, but it is well known 
how the view of the Courts [see also the 
Privy Council decisicn in Gokul Mandar 
v. Pudmannand Singh (s)], as regards the 
jurisdiction given by the Bengal Tenancy 
Act in these matters was accepted by the 
Legislature and the jurisdiction of the Civil 
Courts barred in some cases (e. g. s. 107) 
by providing in addition that the order 
shall be final (subject to such appeals as 
may be allowed by the Act). It is contend- 
ed on behalf of tle appellants that the 
Oourt which passed and in appeal upheld 
the order under s. 158 did consider the 
decision in the rent suit of 1928, that it 
was within their competence to pronounce 
upon its effect, and that the lower Appellate 
Court on the present occasion is in error in 
holding that the Courts which tried the case 
under s. 158 were precluded by the finding 
in the rent suit from taking cognizance 
ofthe averment ofthe tenants in that pro- 
ceeding regarding the lands which constitut- 
ed theirholding. In this view the learned 
Subordinate Judge actually holds that the 


` (8) 30 O 339; 70 W N 33, 
(4) 3 P L J379; 46 Ind. Oas. 125; A I R1918 Pat 
0 


(5) 97 Ind. Cas. 604; A I R1927 Cal, 51. 

(6) 61 O 72; 151 Ind. Cas. 729; A I R 1934 Cal. 413; 
TRONUL | 

(7) 18 Ó W N 466; 20 Ind, Cas, 910; A I R 1914 Cal, 


x 290 707; 29 I A 196;8 Sar 323; 60 WN 825 
HJ. 
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order under s. 158 was without jurisdiction 
and must be treated asa nullity. In my opi- 
nion, here again he is wrong, The order 
under s. 158 was nct without jurisdiction 
even though it was based on an erroneous 
view as regards the effect of the decision in 
the rent suit. But that order, though not null 
and void, does not operate, for the reason 
I have already indicated, to preclude the 
tenants from urging that their holding 
consists not of the plots then alleged by 
the landlords and accepted by tbe Courts, 
but of the plot alleged by the tenants and 
accepted by the Courts[negativing the land- 
lords’ claim that the holding consisted of 
some cther plots (besides plot No. 361)) in 
the rent suit of 1928. That the decision in 
the rent suit operates as res judicata is 
perfectly clear, for, the constitution of the 
holding was expressly put in question and 
pronounced upon on that occasion. What 
seems to have happened is this: In 1914 the 
landlords gave a lease of 34 bighas 1 katha 
and 15 dhurs to these tenants and others. 
The lease came to an end in 1329 F. 
The landlords then brought a suit (Title 
Suit No, 493 of 1922) for the ejectment of 
the tenants. The suit was dismissed by the 
Subordinate Judge, and the landlords ap- 
pealed to the District Judge. 

On this appeal the co-tenants of our 
tenants gave up 19 bighas and 1 katha and 
15 dhurs, with the result that the District 
Judge gave the landlords a decree for 
“khas possession of the land remaining 
after the lands of the contesting defendants 
have been excluded”. What these “lands 
ofthe contesting defendants” were is not 
to be gathered either from the District 
Judge's judgment, Ex. 10, or from his 
decree, Ex. 3. The pelition of the co-ten- . 
ants (Hx. A) does mention certain plots 
as those that they were giving up, but our 
tenants were no parties to this petition. In 
the rent suit of 1923 the landlords failed to 
establish that the holding consisted of the 
eight plots alleged by them, and they did 
not, in support of their claim, produce the 


petition filed by the cotenants be- 
fore the District Judge or the 
District Judge's decision. During the 


pendency of the rent suit of 1928 there 
was u proceeding under s. 107, Criminal 
Procedure Code (Ex. 6=Ex. F). The Sub- 
Divisional Magistrate made a local enquiry 
and received an application (Ex. 1) signed 
by Matukdhari, the principal tenant, and 
also by a man Tarini, apparently acting 
on behalf of the other party, stating what 
Matuk's plots were (namely, the four plots 
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with an area of 14 bighas 19 kathas 2 
dhurs that are even now claimed by the 
tenants to constitute their holding) and 
adding that he made no claim to the 
balance of 19 bighas surrendered by the 
co-tenants in the Court of the District 


udge. - < 

Shortly after this, a petition (Ex. B) seems 
to have been filed beforethe Sub-Divisional 
Magistrate stating on behalf of Matuk that 
he laid no claim to the plots mentioned 
in the petition of surrender before the 
District Judge. It was after this thatthe 
rent suit of 1928 was decided, and as I have 
already said, the petition of surrender by 
the co-tenants or the decision of the Dis- 
trict Judge was not produced by the land- 
lords in this suit, nor the petition of com- 
promise before the Sub-Divisional Magis 
trate. The leart.ed Munsif infers that the 
mention of plots in the petition of surrender 
Was a surreptitious interpolation, and it 
seems to me tLat that inference alone 
will explain toe failure of the landlords to 
produce ibe petition of surrender in 
the rent suit, or to explain away the ap: 
plication signed not by Matuk only but also 
by Tarini. The Munsif also refers to 
the possession of the tensnts found by the 
Commissioner, and further accepts the oral 
evidence of tbe tenants’ possession in pre- 
ference to tte oral evidence adduced on 
behalf of the landlord. These findings of 
fact have been endorsed by the learned 
Subordina‘'e Judge. The appeals thus 
really concluded «nthe finding of fact. and 
though the appellanis have been able 10 
point out errors made by the luwer Appel- 
late Court as regards s.158, the correct 
view of the matter, as I have already 
shown, is that the order under that section 
is no bar tothe tenants establishing their 
case as they have done. That the tenants 
attacked the order under s. 158 as without 
jurisdiction is immaterial. The essence of 
the tenants’ suit was confirmation of their 
possession, and this relief has been rightly 
given to them by the lower Courts notwith- 
standing the mistake of the lower Appel- 
late Court in its reasoning about s. 158. 

The learned Advocate for tke appellanis 
has also urged that there has been no dis- 
pute between the parties regarding the rent 
of the tenants’ holding. But, the appel- 
lants did not ask the lower Court for a 
money decree, leaving the question of the 
constitution of the holding open, nor can I 
think that where the landlords sue for the 
rent of about 15 bighas, most of which is 
found not to be in the possession of the 
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tenants, the Courts were bound, of their own 
accord, to give the landlords a money 
decree. The grounds of appeal to this 
Court, do not by any means clearly ask for 
such a decree, and Iam not prepared to 
hold that the conduct of the appellants has 
been such as to entitle them to any indul- 
gence at this stage. The result is that both 
these. appeals failand must be dismissed 
with costs. 


8. Appeals dismissed, 
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JAOK AND KHUNDKAR, JJ. 

GURU PROSAD RAM GUPTA AND OTHERS 
—AOcUSED—PRTITILONERS 
versus 
RAMESWAR MARW A RI—OOMPLAINANT 


—Opp SITE Party 

Penal Code (Act XLV of 186048. 500~—Criminal 
Procedure Code (Act V of 1898), ss 195, 476— 
Statements constituting offence under s. 500 made by 
person during proceedings in Court—Private com- 
plaint, if maintainable. 

Since the Legislature has not chosen to include 
s. 500, Penn! Code, amongst those sections in which 
prosecution must be initiated by the Court in con- 
nection with which the offence has been committed, 
there is no provision of the law by which the Court 
can refuseto permit a prosecution under s. 500 
where the facts appear to justify such a prosecution, 
because the proceedings have not been initiated under 
s. 476, Criminal Procedure Code by the time before 
which the offence is alleged to have been committed 
and because the prosecution is designed to evade 
provisions of s. 195, Oriminal Procedure Oode. 
The guilt or innocence of the accused must be 
decided in accordance with the evidence in the case 
and provisions of s. 499 of the Penal Code. 
Satish Chandra v. Ram Dayal (2), relied on, 
Prafulla Kumar v. ‘Harendra Nath (1) and Ibrahim 
v. Emperor (8), distinguished, 

Messrs. B.C. Chatterjee, S.C. Taluqdar 
and Mahendra Kr. Ghose, for the Peti- 
tioners. 

Mr. Asoke Nath Mukherjee, 


for the 
Opposite Party. 


Order.—In this case, a Rule was issued ` 
upon the District Magistrate, Burdwan, and 
also upon the complainant to show cause - 
why the proceedings unders. 500, Indian 
Penal Code, against the petitioners should 
not be quashed orsuch other order made 
as to this Oourt may seem fit and proper. 
The petitioner Ramkissen lodged an infor- 
maticn atthe thana on July 19, 1936, that 
he went to the frm of Keshabram and _ 


. demanded some money due to his master; 


that he was an employee of the firm of 
Kuarram Jharilal of Ranigunge, an alter- 
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cation ensued and-Rameswar Lal Marwari 
snatched away his cloth bag containing 
Rs, 378 4 6 and assaulted him. An enquiry 
was made and all the accused were charged 
under s. 323, Indian Penal Code and 
Rameswar Marwari was, in addition to 
that seclion, charged under s. 379, Indian 
Penal Code. ‘The Magistrate found the 
four accused guilty and sentenced them 
to psy fines of Rs. 50 each unders 323, 
Indian Penal Code, and fcund Rameswar 
Marwari guilty under s. 379, Indian Penal 
Code. On appeal, the Sessions Judge found 
that the story of theft had been falsely 
added to the charge of assault and, there- 
fore, he set aside the conviction for assault. 
Then on Avgust 11, the complainant lodged 
a complaint before the Sub-Divisional 
Magistrate cLarging the petitioners with 
an offence under s. 500, Indian Penal Code, 
on the ground that by reason of the allega- 
tions of theft made against him he had 
been lowered in public estimation and 
the business of his firm has suffered. The 
pelitioners were accordingly summoned 
under s. 500, Indian Penal Code, and it is 
in consequence of that thet this application 
has been mace. The ground on which this 
rule is urged is that as the present prosecu- 
tion is designed to avoid tke provisicns of 
“6. 195, Criminal Procedure Code, the prose- 
cution shculd not be allowed to proceed. 
For the petitioners, the case in Prafulla 
Kumar v. Harendra Nath (1) Las been 
referred to. in that case, the learned 
Judge has held (head-note: : 

“Where an offence, though described as an offence 
unders, 500 of the Penal Code, still remains an 
offence ‘punishable’ under s. £11, Process should 
not issue under the former section on the applica- 
tion of a person discharged or acquitted, when the 
Court has refused sanction under the latter section.” 

The reason given by the learned Judge 
for this view of the law -is that if, after 
sanction has been refused, prosecution 
under s. 500 was allowed, the provisions of 
8. 195, Criminal Procedure Uode, will be 
nugatory. 

“The case taken to protect ‘complainants’ from 
being harassed by prosecutions for instituting false 
cases is a clear indication that the Legislature 
never intended or contemplated that upon refusal of 
leave to prosecute unders. 211,a person who has 
been discharged or acquitted should be allowed to 
fall back upon s. 500." 

This decision was referred to in a Full 
Bench decision in Satish Chandra v. Kam 
Dayal (2). There the Acting Chief Justice 
has discussed tie matter as follows: 

(1) 44 © 970; 38 Ind. Cas. 761; AI R1917 Cal. 
708; 25 OL J 445; 18 Cr. L J 377; 210 W N 253. 

(2) 48 O 388; 59 Ind. Oas. 143; AI R 1921Cal. 1; 
22 Or. L J 31; 32 O LJ 94; 32 O W N 902 (FB). 
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“The maker of asingle statement may be guilty 
of two distinct offences, one under s. 211 (which is 
an offence against public justice) and the other an 
offence under s. 499, wherein the personal element 
largely predominates. The Legislature has provided, 
in the Criminal Procedure Code that the sanction 
of the Court where the offence is committed, js 
essential in the former case for the institution of 
criminal proceedings. In the latter case the Legis- 
lature has omitted to make a similar provision. 
This diversity, for aught we know, may have been 
deliberate and plainly affords no reason why the 
Court should struggle to hold that the statement 
does not fall within the mischief of the rule embodied 
in s. 499, The two offences are fundamentally dis- 
tinct in nature,as is patentfrom the fact that the 
former is made non-compoundable while the latter 
remains compoundable ; inthe former case for the 
initiation of the proceedings, the Legislature requires 
the sanction of the Oode under s. 195, Criminal 
Procedure Code; in the latter case, cognizance can 
be taken of the offence only upon a complaint made 
by the person aggrieved under s, 198, Oriminal 
Procedure Code.” 

Then he goes on to say: 

“It ie after all the province of the statesman and 
not of a Judicial Tribunal to discuss and of the 
Legislature to determine, what is the best for the 
public good and to provide for it by proper enact- 
ments. But till the lawhas been amended, in one 
or other of the modes just indicated, or possibly in 
some other manner, itis incumbent upon us, if we 
are to avoid the greatest uncertainty and confusion, 
to interpret the clear and unambiguous provisions 
of the statute in their plain natural sense, and not 
to allow ourselves to be led into speculations as to 
their reasonableness or unreasonableness by reference 
to the ever captivating but often misleading ideals 
of public policy ” 

This decision was followed unanimously 
by all the members of the Full Bench and 
although the main point for consideration 
of the Full Bench in that case was whether 
a defamatory statement by a party to a 
judicial proceeding was Or was not abso- 
Jutely privileged, the question, which is 
now before us, was discussed and considered 
at length in the course of the decision of 
the Full Bench and certainly it must be 
regarded as overruling the decision in 
Prafulla Kumar v. Harendra Nath (1). 
Our attention, however, has been drawn to 
the casein Ibrahim v. Emperor, 111 Ind. 
Oas. 433 (3) in which Sir George Rankin 
has quoted the case in Prafulla Kumar 
v. Harendra Nath (1) with approval and 
found that in a case where the offence 
committed was really one under s». 471, 
Penal Oode, it was illegal to reduce the 
charge to one under 8, 474, Penal Code, 
and prosecute the accused without a com- 
plaint under s. 476, Criminal Procedure 
Oode. The facts of that case were, however, 
quite different. There the learned Judge 
was satisfied that the offence was clear 
under s. 471, if any offence was made out 
(3) ill Ind, Cas. 433; 29 Or, L J 849; 11 AICr,R 
19. 
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at all, and that process having been sought 
and refused under s. 476, Uriminal Pro- 
cedure Code, it would be wrong to permit 
the prosecution to take place in the manner 
which had been adopted. He discusses why 
s. 474, Indian Penal Code, was not included 
in the sections which require action to be 
taken under s. 476, Oriminal Procedure 
Code, and says that prosecution under 
s. 474, Indain Penal Code, was, in that case, 
escaping from the effect of s 195, Oriminal 
Procedure Code. Both, the case in Prafulla 
Kumar v. Harendra Nath (1) and the ease 
in Ibrahim v. Emperor 111 Ind. Oas. 433 
(3) are distinguishable from the present 
case in thatin both those cases sanction 
to prosecute coming under s. 195 -had been 
refused. It seems clear that since the 
Legislature has not chosen to include s. 500 
amongst these sections in which prosecu- 
tion must be initiated by the Court in con- 
necticn with which the offence has been 
committed, there is uo provision of the law 
by which the Court can refuse to permit 
a prosecution under s. 500 where the facts 
appear to justify such a prosecution, It 
would, therefore, nct be right tó quash the 
proceedings under s. 500, Indian Penal Code. 
Tue guilt or innocence of the ascused mast 
be decided in accurdance with the evidence 
in the case and provisions of e. 499 of the 
Code. This Rule is accordiagly discharged. 


D, Rule discharged. 


a 
MADRAS HIGH COURT. 
Civil Appeal No. 500 of 1931 
September 7, 1937 
PaNDRANG Row AND VENKATARAMANA 

Rao, JJ." f 

BALAMMAL —APPELLANT 

versus 
PALANDI NAIDU AND OTHERS— 
RESPONDENTS 

Defamation—Damages—Doctrine of absolute pri- 

vilege— Qualified privilege—Communication by client 

. to Pleader netther in Judicial proceedings nor as step 
thereto—If absolutely privileged — Such communica- 
tion false, malicious and intended tobe communicated 
to other party—It is not protected and person com- 
municating is liable for damages for defamation— 
Common Law — Applicability— Common law un- 
certain—High Court, if can apply law which is just 
and equitable. : 

The doctrine of absolute privilege is bused on the 
fact that in the public interest it is not desirable to 
enquire whether the words or acts of certain persons 
are malicious or not; he would perfer to call ita 
right of the public, the theory being “public advant- 
age almost amounting to public necessity”. That is 
why, a party communicating any matter to a 
golicitor in connection with any judicial proceeding 
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or in connection with any necessary step prellminary 
thereto is absolutely immune from an action. More- 
over, the Court in the exercise of its supervision 
over the judicial proceeding has got the means, to 
censure or punish the party. But no such safeguard 
is available in the case of communications where the 
matter does not come to Court. Every client in 
seeking legal advice is expected to put before his 
legal adviser the true and correct facts on which 
legal advice issought. If the facts are known to be 
false to the knowledge of the client, he is not really 
seeking or expecting any proper legal advice at all 
but is attempting to make an improper use of the 
confidential relationship for purposes of his own. 
Andthere is neither reason for nor public necessity 
nor public benefit in according absolute immunity 
from liability to action to such communications. 
That is why the law has always classed such com- 
munications, under the head of qualified privilege, so 
that if the commucication was not made from an 
indirect motive or actuated by any malice, the law 
gave such communications the protection. Bottomley 
v. Brougham (8), relied on. 

| Case-law referred to.] 

A false communication therefore made by a client 
to his Pleader not in connection with a judicial pro- 
ceeding or in connection with a necessary step there- 
to, but made maliciously with the intention of being 
communicated to the other party, will not be protected 
as a qualified privilege and the person making it is 
liable for damages for defamation, 

Where the principles of Common Law in England 
are in a state of uncertainty, there is nothing to pre- 
clude the High Courts applying that view of the law 
which is essentially just and equitable 
Mannar (17), referred to 

C. A, against the decree of the District 
Oourt, Comgleput, in O. S. No. 9 of 1928. 

Messrs. K. Rajah Ayyar, G N. Thirumala- 
chari and N. Hangaswami, for the 

Appellant. 

Messrs. K. Krishnaswamy Iyengar, P. 
Krishnamachari and P. Venkatachart, for 
the Respondents. 

Venkaratamana Rao, J.—This is an 
appeal from the decree of the learned Dis- 
trict Judge of Ohingleput dismissing an 
action for damages for defamation institu- 
ted by plaintiffs Nos. land 2. The defama- 
tory matter complained of was a oommuni- 
cation made by defendants Nos. 1 and 2: to 
one Mr. G. Krishnamachari, a Vakil at 
Chingleput and repeated by the said Vakil 
in a letter dated May 9, 1927, addressed to 
plaintiff No. 1. Plaintiff No. 2 is the daughter 
of plaintiff No. 1 and the wife of defendant 
No. 2. Defendant No.1 is the father of 
defendant No. 2. The matter complained of 
was concerning plaintiff No. 2in the letter 
addressed as aforesaid to plaintiff No. 1 


by the said Krishnamachari to the follow-, 


ing effect : 

“On or about January 7, 1:27, your daughter 
Balambal ran away with one Manika Asari from her 
husband clandestinely and was staying with him at 
Kadambathur for two days.” 

Plaintiff No. 2 was married to defendant 


No. 2 in or about 1925 and was living with 
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het husband till about March 1927. Some 
time towards the latter part of 1926, mis-` 
understandings seemed to have arisen 
-between plaintiff No. 2 and the defendants 
in regard to the kasimalai worn by plaintiff 
No. 2 and alleged to have been taken away 
from her by her husband, defendant No. 2, 
and not returned in. spite of demand. As 
a result of this misunderstanding, plaintiff 
No. 2 had to leave her husband's home 
and go to her parents’ house in or about 
March 1927. On April 25, 1927, plaintiff 


“No, 1 addressed a letter to his son-in-law 


defendant No. 2, complaining about the ill- 
treatment accorded to his daughter during 
her stay in his house in consequence of the 
misunderstandings, and requesting him to 
take his wife and live with her. In answer 
to the said letter, defendants Nos. Iand 2 
instructed their Vakil, Mr. Krishnamachari, 
to issue the letter dated May 9, 1927. On 
receipt thereof plaintiff No, 1 through 
his Vakil, Mr. Nageswara Iyer, complain- 
ed of the defamatory character of the 
communication contained in the letter 
of May 9, 1927, and calied upon them to 
unconditionally withdraw the. same and 


' apologise for the wrongful act. The defen- 
‘dants having failed and neglected tocom- 


ply with the said request, pl-intiff No. 1 
instituted a complaint of defamation 
under s. 500, Penal Code. The Joint 
Magistrate of Uhingleput found that the 
defamatory matter complained of, namely 


. the running away of plaintiff No. 2 with 


Manika Asari, was false and convicted 
them of the offence charged. The present 


. Buit was instituted for recovery of damages. 
- The material allegations are contained in 


paras. 4, 5 and 9 of the plaint and they 
are as follows : 
“(4), Subsequently, on April 25, 1927, plaintiff 


` No.1 gave a registered notice to defendant No, 2 


requesting him to take back plaintiff No. 2 to his 


‘ house and the defendant sent a reply dated May 9, 


1927, accusing plaintiff No. 2 of having run away 
with one Manika Asari and having lived with him 
for two days at Kadambathur, (5). The allegation is 
absolutely false and was made quite maliciously and ‘ 
recklessly and was intended not only to ruin the 
character of plaintiff No.2 but also to ruin her for 
life and brand her as an unchaste woman, (9). The 
defendants are, therefore, liable in damages to the 
plaintiffs for having unnecessarily defamed plaintiff 
No. 2.,....Plaintiff No. | is also damnified by the false 
allegations against his daughter and is also entitled 
to damages,” 


Before the filing of the written state- 
ment, defendant No. 1 seemed to have asked 
for particulars of the precise words com- 
plained of as being defamatory and the 
dates when and the persons to whom and 
the. place where the defamatory matter was 
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published by the defendants. In answer 
thereto, the plaintiffs gave particular 


wherein the plaintiffs distinctly stated that 
they sued in respect of the statement con- 
tained in the notice of the defendants dated 
May 9, 1927, which has been already 
quoted above. In regard to the publication 
complained of, it was stated to be at 
Chingleput and in regard to the person 
complained of it was alleged thus : 

“The publication was made to defendant No. 1 by 
defendant No.2 in the first instance, then by both, 
tothe Vakil who gave the reply notice, and again 
was repeated in the Court of the joint Magistrate, 
Chingleput.” 

In regard to the damages claimed, the 
plaintifs contended themselves with the 
claim for damages on behalf of plaintiff 
No. 2. Aiter the receipt of particulars, 
the defendants filed a written statement, 
Their main pleas „were two-fold: (1) 
justification of the matter complained of 
and (2) privilege. This second plea is 
worded thus ; 

“They claim absolute immunity or absolute pri- 
vilege and if not, in any event, on account of a de- 
feasible immunity or qualified privilege attaching 
to the alleged defamation by reagon of the occasion 
of the publication by defendant No. 1 to defendant 
No. 2 and by both to their Vakil.” 


The learned District Judge found that 
the defamatory matter was in substance 
true and that the evidence established that 
plaintiff No. 2 ran away with Manika Asari 
from her husband clandestinely, but she did 
not live with him for two days and that 
portion of the matter must be found to be 
false. He further held that, even assuming 
the plea of justification could not be made 
out, the defendants were absolutely privi- 
leged in making the statement by reason 
of the fact that the communication was 
made to Mr. G. Krishnamachari, their legal 
adviser. He thought that in view of his 
finding as to the absolute privilege, the 
issue as to qualified privilege did not arise, 
however, he was inclined to think that the 
plaintifis have not proved that the defen- 
dants were actuated by malice in making 
and publishing such a statement. As a 
result of these findings, the learned District 
Judge dismissed the plaintiffs’ suit. 

This appeal is preferred by plaintiff No. 2 
and the findings of the learned District 
Judge both on questions of fact and law 
have been canvassed by her Counsel, Mr. 
Rajah Iyer. On the admitted facts one 
thing seems to be clear. If the plea of 
justification is found against, there was the 
admitted publication of the defamatory 
matter to plaintiff No. 1 which would sustain 
a cause of action in favour of plaintiff 


No. 2 for damages, and the defendanis can- 
not escape liabili y therefor unless they are 
able to sustain and prove that they were 
not actuated by malice in making the said 
Statement. But it is rather curicus that 
this seems to have escaped the notice and 
attention of the Counsel on behalf of the 
Plaintiffs as well as the Couri below, and 
the case seems to have been fought out on 
the question whether there was absolute 
privilege by reason cf the communication 
by the defendants to their legal adviser: 
assuming the plea of justification was found 
against. So before dealing with the ques- 
tion of privilege, if plaintiff No. 2 is to suc- 
ceed, she has to displace the finding in 
regard to justilication. Mr. Rajah [yer 
therefore first ‘took up that point and pro- 
ceeded to canvas the tinding of the learned 
District Judge in regard thereto. (After 
discussing the evidence his Lordship pro- 
ceeded further), Thus the evidence and 
probabilities compietely establish that the 
case set up by the defendants that plain- 
tiff No. 2 eloped with Manik Asari and 
lived for two days with him is false. There 
can be no doubt—and it is not denied tnst 
the matter complained of is per se defama- 
tory—that the said statement is untrue, 
malicious and has been made de:iberately 
with a view to escape the possibility of 
any claim on the part of plaintilf No. 2. 
Tne plea of justification cannot, therefore, 
prevail and must be rejected. 

The next question 1s, is the plea of pri- 
vilege sustainable ? Under the English Law 
from the earliest times for the discharge of 
public duties and for due administration of 
law and for the welfare and convenience 
of society and for the transaction of the 
affairs of society in the ordinary course of 
daily life, it was thought neccessary there 
should be freedom of speecn and treedom 
of communication ; and for that purpose tue 
law has always recognized certain occa- 
sions as privileged conferring immunity 
from liabuity to an action either absolutely 
or conditionally, and commonly known as 
absolute priviiege, and qualified privilege. 
Where the plea is sought on the ground of 
absolute privilege the Courts are precluded 
from discussing the good faith of the party 
who utters or publishes the defamatory 
statement. If the plea relied on is one of 
qualified privilege, the immunity the law 
confers is destroyed: by proof of malice. 
. Among the recognized classes of cases 
to which the doctrine of absolute privilege 
is held to apply are statements made 
jn the course of judicial proceedings. ‘he 
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reason of the rule is thus stated by Folkard 
on the Law of Slander and Libel at pp. 88 
and 89: 

“And the reason is founded on the principle that 
“the law will rather suffer a private mischief than 
a public inconvenience’; and that persons engaged 
in the administration of the law and those who seek 
justice in respect of wrongs or injuries suffered or 
give evidence as to any such, or make defence thereto, 
may not be deterred from so doing by the fear of 
being harassed by actions or prosecutions for de- 
famation in respect thereof. And accordingly the 
law, without regardto the question of intention and 
on grounds of obvious policy, repela the claim to 
damages in respect of any publication, whether oral 
or written, made in the ordinary course of a judicial 


proceeding civil or criminal. And this rule applies . 


to Judges, juries, witnesses, suitors and parties, in 


respect of anything stated by them inthe course of - 


any such proceeding ” 

As Brett, J. observed in Munster v. 
Lamb (1), it does not matter waether the de- 
fendants spoke the words maliciously or with- 
out any justification and whether the words 
spoken were irralvant. It is not necessary 
to refer to many cases and it is sufficient if 
I should refer to Henderson v. Bromhead, 
(2), where Earle, O. J. observed thus : 

“An action will not lie for defamatory words spoken 
in tho course of litigation which are relevant to that 
litigation. The authorities are collected in the note 
to Lake v. King (3, and the general rule is there 
stated: ‘No false or scandalous matter contajned in 
articles of the peace exhibited to justices of the peace, 
or in any other proceeding in a regular course of 
justice, will make it libellous.” Several authorities 
are cited; they extend over many centuries down to 
the time when the learned annotator collected them. 
In Asley v. Young (4), where such an action was 
brought in the Court of King’s Bench in Lord Mans- 
fields time, that learned Judge endeavoured to stop 
the Counsel by saying, “shew that a matter given in 
evidence in a Court of justice may be prosecuted ina 
Civil action as a libel. The Court, indeed, before 
which such evidence is given may censure it’. The 
paity maybe punished, andthe abuse repressed by a 
prosecution for perjury, the result of which is to 
make the defendant infamous if he is convicted. It is 
said that the civil remedy should be allowed for the 
purpose of indemnifyiny the party injured. But the 
basance of inconvenience is strong against such an 
action: Henderson v. Bromhead (2), at p. 967,*” 

The principie was applied to a case from 
India by bner Lordships of the Privy 
Council in Baboo Gunnesh Dutt Singh v. 
Mugneeram Choudury (5), Speaking with 
reference to the privilege of a witness, their 
Lordships observed thus at page 32of : 

“Their Lordships hold this maxim which certainly 
has been recognized by all the Courts of this country 


to be one based upon principles of public policy. ` 


Sgn li Q B 588; 52 L J QB 726; 491 T 252; 
32 W R 248; 47 J P 805, ~ 

(2) (1859) 4 HAN 569; 157 E R 964; 28 L J Ex. 380; 
5 Jur. (N 8) 1175; 7 W R 492. 

(3) 1 Wms, Saund i3lb, Note 1; 85 E R 137. 

(4) (1759, 2 Burr. 807; 97 E R 572. 

(5) 11 Beng. LR 321; 17 W R 283 Œ 0), 

*Page of (1859) 157 E. R. |Ed.] 

TPage of 11 Beng. L. R. T. R.—[Ba.] 
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The ground of it is this: that it concerns the public 
and the administration of justice that witnesses 
giving their evidence on oath in a Court of Justice 
should not have before their eyes the fear of being 
harassed by suits for damages; but that the only pe- 
nalty which they should incur if they give evidence 
falsely should be an indictment for perjury.” 

There is sense-and reason in the rule that 
was adopted by the English Courts. The 
Court has superintendence over what hap- 
pens before it and can, as Earle O. J. points 


- out in Henderson v Broomhead (2), prevent 


reckless utterance defaming or slandering 
others by either censuring the party or the 
witness or by taking proceedings for per- 


_ jury : vide Folkard on Libel and Slander 


tee 


p. 87. But it will be seen that two condi- 
tions are necessary in order that a party 
may avail himself of this privilege: (1) the 
proceeding must be judicial and (2) the 
utterance must have been made in the 
capacity of a suitor or a litigant in the 
course of and with reference to such pro- 
ceeding. Odgers on Libel and Slander 
(1905 Edn.) at p. 230 puts it thus: 

“But the proceeding must be in its nature judicial, 
that is, it must be either the adjudication and deter- 
mination by a competent tribunal of the legal rights 


of the parties before it, or some necessary step preli- 
minary thereto.” h : 

As an illustration to this rule, Odgers 
relies on Bank of British North America v. 
Samuel Strong \6), and states the effect of 
that decision thus: 

The service on a debtor of a notice under the Oana- 
dian Insolvent Act of 1869, demanding payment of a 
debt, though an important piece of evidence should 
bankruptcy proceedings follow, is not in itself a 
judicial proceedings; and the delivery of such a notice 
to lawyer's clerk for service is privileged, but not an 
absolutely privileged publication.” 


It is on this principle that statements in 
pleadings, affidavits or applications made 
to Oourt have been held to be absolutely 
privileged and the principle is extended to 
cases where instructions are given to a 
legal adviser for the preparation of a proot 
before trial, Watson v. Jones or M'Ewan 
(7), but the rule of publie policy does not 
extend the protection any further. Spen- 
cer Bower in his book on Actionable Defa- 
mation, at p. $2, explains the scope of the 
privilege thus: 

“Such expression (published in the course and for 
the purpose of any judicial proceeding) does not 
apply to or include any publication of defamatory 
matter before the commencement or after the termi- 
nation of the judicial proceeding unless such publica- 
tion is an act incidental to the proper initiation 
thereof, or the giving of legal effect thereto; nor does 
it apply to or include any publication of defamatory 
matter to any person other than those to whom, or in 
any place other than that in which, such publication 


(8) (1876) 1 A O 307; 34 L T 627, 
(7) (1905) A 0480; 74 L J P 151; 93-L T 489, 
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ig required or authorized by law to be made for the 
proper conduct of the judicial proceeding.” 

Unless therefore a communication is 
made to a solicitor in connection with a 
judicial proceeding or in connection with a 
necessary step preliminary thereto or with 
reference to an act incidental to the proper 
initiation thereof, Bottomley v. Brougham 
(8), at p. 548 and 95894, it would not be 
absolutely privileged and therefore prima 
facie the communication made by defen- 
dants Nos. 1 and 2 Mr. Krishnamachari in 
connection with the reply notice dated May 
9, would not be protected by the absolute 
immunity from liability to an action. But in 
1928 the Court of Appeal in England seems 
to have extended the doctrine of absolute 
privilege even to communication between 
a solicitor and aclient though not connected 
with any judicial proceeding or a necessary 
step preliminary thereto. In More v, 
Weaver, (9), Serutton, L. J. enunciated this 
view of the law relying on the observations 
of Lord Herschell and Lord Bowen in 
Browne v. Dunn (i0), and on a passage from 
Fraser on Libel and Slander and differing 
from the view of Darling, J. in Morgan v. 
Wallis (11). If the case in Browne v. Dunn 
(10), is examined, it doss not seem to sup- 
port the view of Scrutton, L.J. The defa- 
matory mattercomplained of was a state- 
ment taken by a solicitor from a client 
for the purpose of obtaining an authority 
to take proceedings against the plaintiff, 
who brought an action for defamation 
against the solicitor. What Lord Hersche!l 
said was: 

“When communications pass between a solicitor and 
those who he reasonably believes will desire to retain 
him, and to whom he makesa communication in re- 
lation to that, and who do retain him, the whole of the 
communications leading up to the retainer and rele- 
vant to it, and having that and nothing else in view, 
are privileged communications, that the whole occa- 
ajon is throughout privileged.” 

But he in more than one place points out 
that there was no evidence of malice in 
that case, and throughout, this discussion 
was to establish that the defendant was not 
actuated by malice in uttering or publishing 
the defamatory matter, Bowen, L. J., while 
affirming the view taken by Lord Herschell 
in regard to the communication as falling 
within the category of professional pri- 
vilege, observed that he very much 


(8) (1908) 1 K.B £84; 77 LIK B31; 99 LT11; 24 
T LR 262; 528 J 225. 

(9, (1928) 2 K B52; 97 LJ K B 721; 7287 556; 14 
TLR 710;140 LT 15. 

(10) (1893) 6 Rep. 67. 

(11) (1917) 33 T L R 495. 
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doubted whether malice destroyed that 
kind of privilege, unless it was shown that 
what had passed was not germane to the 
occasion. He more than once stated that that 
point was not necessary to be decided and 
that he would desire to keep it- open. The 
observations in this case were never under: 
stood by the leading text writers on the law 
on libel and slander, except Fraser, as 
establishing that communications between 
a solicitor and a client, once the relation- 
ship-is established; are absolutely privileg- 
ed. For example, Odgers at p. 246 (4th 
Edn. 1905) cites Browne v. Dunn (10); under 
the head of qualified privilege. This .ques- 
tion of absolute privilege came up for dis- 
cussion before the House of Lords in the 
case in Minter v. Priest (12), where every 
Law Lord expressed the opinion that the 
case in More v. Weaver (9), required re- 
consideration. Lord Buckmaster there 
observed: : 

“I only desire to add without decision that it does 


not follow that when once the privilege due to the 


relationship is waived, the privilege of the occasion 
is absolute." r 


Viscount Dunedin remarked thus: 

“It must be admitted that the older authorities 
point rather the other way, and that the privilege of 
solicitorand client has been generally dealt with in 
the booke as qualified privilege.” -` 

Later Lord Atkin also remarked thus: 

“The decision considerably. extends the protection 
which up to its date had been confined to.communi- 
cations made by Judge, Counsel and witnesses in the 
course of judicial proceedings, and.is based.upon a 
view of public policy which appears to be somewhat 
widely stated and is certainly not the view accepted 
in Scotland. I prefer to leave the correctness of the 


decision entirelyopen for consideration hereafter in 
this House.” 


It will be seen that the view of Viscount 
Dunedin is. that the older authorities are 
the other. A confidential communication 
between a Bolicitor. and client has always 
-been treated under the head of qualified 
privilege because the communication is 
supposed to have been made in the protec- 
tion of self-interest or by reason of common 
interest existing between the party com- 
municating and the party communicated to. 
The rule is that for the welfare and con- 
venience of society, the occasion must be 
deemed to be prima facie privileged unless 
it is shown that the communication was 
made with an improper motive. Street, in 
his book on the Foundations of Legal 
Liability, Vol. 1, observes thus at page 311: 

“One of the most extensive heads of qualified pri- 
vilege isfound in connection with commuuications 
between individuals concerning matters that are of 
moment to one or both of the parties. Communications 


(12) (1930) A O £58; 99 L J KB 391; 143 L T 57; 46 
ry È R 30 , 3 
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between parties occupying confidential rela« 
tions, as between principal and agent, master 


and servant, physician and patient, attorney 
and client, clergyman and parishioner, parent 
and child, are privileged so far as the sub- 
stance of such’ communications pertains to matters 
about which the relation of confidence exists. Here 
the parties have a common interest in the subject- 
matter of the communication.” 


Odgers in his book (4th Ean. 1905) at 
p. 230, expresses the opinion that “a case 
laid before Counsel for his opinion is not ' 
absolutely privileged at all events, if no 
writ yet issued”, and cites an unreported 
case, Minter v. Brockman. If the reason 
of the rule is examined, this view seems 
to be sound, The doctrine of absolute 
privilege is, as pointed out by Channel, J. 
in Bottomley v. Brougham (8), based on the 
fact that in the public interest it is not 
desirable to enquire whether the words or 
acts of certain persons are malicious or 
not; he would prefer tocall ita right of 
the public, the theory being “public advan- 
tage almost amounting to public necessity.” 
That is why, as already pointed out a party 
communicating any matter to a solicitor 
in connection with any judicial proceeding 
or in connection with any necessary step 
preliminary thereto is absolutely immune 
from an action. Moreover, the Oourt in 
the exercise of its supervision over the, 
judicial proceeding has got the means, as 


‘already pointed out, to censure or punish 


the party. But no such safeguard is 
available in the case of communications 
where the matter does not come to Court. 


‘The privilege: relating to a communication 


between a Solicitor and client is a very 
ancient head of privilege in order to 
encourage free intercourse between them 
and this is the foundation of the principle 
that communications between a lawyer 
and client should not be disclosed without 
the permission of the client. Therefore, 
the law does give an adequate safeguard in 
protecting such communications from dis- 
closure. There is no reason why, having 
this protection, they should also be immune 
from liability to an action, when the said . 
protection is not availed of and the com- 
munications are made, not with a view to 
being kept confidential but intended to be 
published to a party. Every client in 
seeking legal advice is expected to put 
before his legal adviser the true and correct 
facts on which legal advice is sought. If 
the facts are known to be. false to the 
knowledge of the client, he is not really 
seeking or expecting any proper legal 
advice at all, but is attempting to make an 
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improper use of the confidential relationship 
| for purposes of his own. And’ there is 
neither reason for, nor publie necessity nor 
publie | benefit in according absolute 
immunity from liability to action to such 
communications. .That 1s why the law 
has always classed such communications, 
until the decision of the Court of Appeal, 
under the head of qualified privilege, so 
that if the communication was not made 
from an indirect motive or actuated by 
any malice, the law gave such communica- 
tions the protection. The Courts have also 
dealt with the matter under the head 
of qualified privilege. In Morgan v. Wallis 
(ll) a defamatory matter uttered by a 
solicitor in delivering a bill of costs to his 
Se Bue held not to be absolutely pri- 

ileged. Justice Darling in that 
ohserved thus: eee 

“Mr. Lewis Thomas contended that th i 
bib absolutely privileged, which iane that it rae 
ave the reports of what passes in these Courts or 
Y at is in a legal document issued by authority. 
I cannot see any reason to suppose that a solicitor 
o with the right to publish whatever he 

es about everybody provided that itis in a bill 
of costs..... if a solicitor puts into his bill of 
cosis matters not necessary for the information of 
the clisnt in order that he may know for what he 
18 paying, or that he may get the bill properly 
taxed, if there is evidence that he put them in 
out of malice, then the privilage would be des- 
troyed. I know that I am perhaps giving a deci- 
sionon the point of law to which Lord Bowen 


referred. I must gi i i 
sare, give it. That is my 


‘I may say that this view isin conson- 
- ance with that of Bramwell, J. in a very 
early decision, Bruton v. Downes (13), and’ 


this case has been cited with approval by 


Folkard in his book on ‘Law of Slander and | 


Libel’ at p. 98 (also Odgers, 4th Edi- 
tion, 231; 6th Edition 202), It may be 
observed that in the article on Libel and 
Slander by Vaughan Williams, L.J. in 
Vol, 18, Halsbury’s Laws of England 
(ist Edition), para. 1254, absolute privilege 
in connection with judicial proceedings is 
limited to proceedings at the trial and to 
the „proceedings which are essentially steps 
in judicial proceedings; but Lord Hewart, 
O. J. in the Hailsham Edition para. 465 
Beems to, extend this by including under 
this head not only statements in plead- 
ings -but also communications passing be- 
tween a solicitor and client, relying on 
More v. Weaver (9). The editor of 
Salmond on Torts in the latest edition 
observes that it is uncertain whether the 
Privilege is absolute or qualified. This is 


of” (1898-1667) 1 F & F 668; 175 ER 899;115R R 
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the state of the English Law at present. 

If the view which prevailed before the 
decision of the Court of Appeal in More v. 
Weaver (9) is taken, there can be no doubt 
that the communication made by the defend- 
ants to Mr. Krishnamachari on May 9, 1927, 
would come only under the head of qualified 
privilege. 

Coming to the Indian decisions, a distinc- 
tion is drawn between an action for defama- 
tion in a Civil Court and a criminal prosecu- 
tion for defamation. In regard to the 
latter, it has been held that the absolute 
privilege accorded in England to a party or 
a witness or an Advocate in connection with 
judicial proceedings cannot apply; it is 
only qualified privilege and it must come 
within one of the exceptions of s. 499, Indian 
Penal Code: vide Tiruvengada Mudali v., 
Tripurasundariammal (14), Satish Chandra. 
v. Ram Dayal (15) and Bat Shanta Vi: 
Umrao Amir (16). ‘The reason given is that 
the law having been codified by 
statute, the latter must prevail. But for 
civil wrongs, there has been no such. 
codification and the rale of law that is 
applicable is justice, equity and good con- 
science. It is no doubt anomalous that in 
connection with the same matter one princi. 
ple of law should apply for the purpose of: 
a criminal case and another for the; 
purpose of a civil action. But the anomaly 
is there, and until the Legislature inter- 
venes, it must be recognized. However, 
the rule which is now to be applied for 
the case on hand is the rule of justice, , 
equity and good conscience, which has beea 
generally understood to be the principles 
of Common Law in England so far as they f 
are applicable to Indian Bociety having 
regard to the circumstances of the case. 
But where the principles of Common Law | 
in England arein a state of uncertainty, 
there is nothing to preclude us applying . 
that view of the law which is essentially 
just and equitable, cf. Parvathi V. Mannar 
(17), and which is in consonance with the 
principle on which the doctrine of privilege 
is based. In our opinion, the older view 
of treating communications like the one in 
question under the head of qualitied 
privilege ought to be the rule of justice, 
equity and good conscience. Even in 
England authority is not wanting for bae 

(14) 49 M 728; 96 Ind. Oes. 978; AI R1926 Mad, 908 
27 Or. Lu 1026; 51 M LJ 112 (F B). 

(15) A I R 1921 Cal. 1; 59 Ind. Oas. 143; 22 Or. LJ 
31; 48 O 383; 32 O L J 94; 24C W N 982 (8 B). 

(16) A IR 1926 Bom. 141; 93 Ind, Oas. 151; 27 Or. L 
J 423; 50 B 162; 28 Bom. L R 1 (Œ B). 

(17) 8M 175. 
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view that the doctrine of absolute privilege 
should not be extended: vide Lopes, L.J, 
in Royal Aquarium and Summer and Winter 
Garden Society, Ltd. v. Parkinson (18) at 
p.451*. And where the Indian Legislature 
has chosen to depart for the purpose of 
criminal law from the doctrine of absolute 
privilege as applied by the Common Law 
of England, it seems to us that the exten- 
sion made in More v. Weaver (9) should not 
be adopted here. Therefore, the defend- 
ants cannot escape liability for their wrong- 
ful act, unless it is proved that in so doing 
they were not actuated by malice. We 
have already found that the words spoken 
concerring plaintiff No. 2 were false and 
made from an improper motive. As 
observed by Lord Esher in Royal Aquarium 
and Summerand Wint r Garden Society, 
Lid. v. Parkinson (18) at p. 443*: 

“If a person on such an occasion states what he 


knows to be untrue, no one ever doubted that he 
would be abusing the occasion.” 

Lord Justice Lopes in the same case 
said : 

“If it be proved that out of anger or for some 
other wrong motive the defendant has stated as 
true that which he does not know to be true, and 
he has stated it not stopping or taking the trouble 
to ascertain whetber it is true or not - stated it 
recklessly by reason of his anger or other indirect 
motive—the jury may infer that he used the 
oceasion not for the reason which justifies it, but 
for the gratification of his anger or other indirect 
motive.” 


Applying these principles to this case, 
we haveno hesitation in finding that the 
defendants were actuated by malice in 
uttering and publishing the matter com- 
-plained of. In this view it is unnecessary 
to deal with the application for amendment 
of the plaint made by Mr. Rajah Iyer 
requesting leave to amend by claiming 
damages for the publication of the defama- 
tory matter to plaintiff No. 1. The only 
question that remains for consideration is 
the question of damages. We think in the 
circumstances of this case an award of 
Rs. 500 would meet the ends of justice, 
We, therefore, reverse the decision of the 
learned District Judge and pass a decree in 
favour of the appellant (plaintiff No. 2) for 
the sum of Rs. 500 with interest at 6 per 
cent. from the date of plaint. The appel- 
lant will have her costs both here and in the 
Court below. 

Nes Decree reversed. 


(18) (1892) 1 Q B 431; 61 LJ Q B 409; 66 LT 513; 40 
W R 450; 56 J P 404. 
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CALCUTTA HIGH COURT 
O1vil Appeal No. 252 of 1935 
June 24, 1937 
S. K. GHOSE AND PATTERSON, 3J. 
EBRAHIM HAZI ISMAIL (Sinos Deonaszp, 
REPRESENTED BY BAL FATMA BAI) anp 
OTHERS—DgFENDANTS—APPSLLANTS 
VETSUS 
OFFICIAL TRUSTEE AND ANUTHER— 
PLAINTIFF AND CTHERS—~ RESPON DENTS 

Transfer of Property Act (IV of 1882), 5. 59— 
Equitable mortgage accompanied by memorandum in 
writing—Registration, when necessary—Letter by 
mortgagor acknowledging loan, stating that title deeds 
were sent therewith and further title deeds would 
follow as collateral security for loan and that 
certain amount would be paid monthly as interest— 
Letter held created mortgage and required registra- 
tion—Res judicata—Issue raised in previous suit but 
not dectded—Subsequent suit raising same issue, if 
barred, 

Ordinarily a mortgage by deposit of title deeds 
would be an oral transaction, But, as amatter of 
practice, it is not uuusual for the deposit to be 
accompanied by a memorandum in writing. If there 
is such a writing, the question is whether it 
ereates the mortgage or whether the mort- 
gage is complete without the writing, the 
writing being merely the statement of facts 
which would evidence the mortgage. Ifthe writing 
crestes the mortgage, it must be registered. Every 
thing depends upun the memoranuum in writing 
which ineach case has got to be construed and 
the distinction may be very fine. Where the writ- 
ing explains the reason why the deeds are deposit- 
ed, and there is nothing but the writing to connect 
the deposit with the deed, the writing must be re- 
gistered. 

A mortgagor borrowed certain amount from the. 
mortgagee’ and sent a letter the same day to the 
mortgagee acknowledging the loan. The letter stated: 
“ as collateral security for the due repayment of 
the loan of Ks. 1,25,UbU which you have this day lent 
and advanced to me L herewith deposit with you 
my principal title deed relating to my colliery 
property. I hereby also undertake to deposit with 
you the other title deeds relating to the said prop- 
erty and if any of the said last-mentioned title 
deeds happen to be not with me, 1 will procure them, 
if possible, or else account for them. I further place 
on record that interest will run on the amount at 
the rate of Ks. 3,000 (three thougand rupees) per 
month", The letter was not registered : 

Heid, that the letter created a mortgage and 
should have. been registered,and as it was not re- 
gistered, the mortgage was. not valid in law. 
Kedar Nath Dutt v. Sham Lal Khettry (1), Sundara 
Chariar v. Narayan Ayyar \2), Miller v. Madho Das 
(3) and Swami Chetty v. bthkirajulu Naidu (4), 
relied on, : 

[Uase-law discussed.] h 

M created an equitable mortgage in favour of N 
and subsequently mortgaged the sume property to 
K and then again to Í. instituted a mort- 
gage suit against M and impleaded K and J, An 
issue as to the validity of the equitable mortgage 
of N was raised in the suit but during the pen- 
dency J purchased theiight on the mortgage oi N, 
got nimself substituted as plaintiff and compromis- 
ed the suit and the issue was not decided.” A com- 
promise decree was passed against M but the suit 
was dismissed as against other defendants, K sub- 
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sequently executed a conveyance in favour of R 
who brought a suit to enforce his mortgage right 
and for declaration that his right was not subject to 
the equitable mortgage purchased’ by I: 

Held, that the compromise decree was no bar to 
the plaintiffs obtaining a declaration that his 
mortgage was not subject tothe equitable mortgage. 
of I. The decree on the contrary helped the plaint- 
iff to obtain such a declaration, S. E. A. R.S. T. 
Chettyar Firm v. A. L. A. R. Chettyar Firm (1), 
distinguished. 

O. A. from the original decree of’ the 
Sub-Judge, Burdwan at Asansol, dated 
July 31, 1935. 

Messrs. Atul Chandra Gupta and Pankaj 
Kumar Chatterjee, for the Appellants. 

Messrs. S. M. Bose and Sambhu Nath 
Banerjee, for the Respondents. 

S K. Ghose, J.—This is an appeal by 
the heirs of defendant No. 1. The facts 
which have given rise to this litigation 
may be shortly stated as follows: P. S. 
Mehenti, who is defendant No. 2, took 
lease of Khandra Colliery which is the 
mortgaged property in suit on September 2, 
1919. On March 16, 1920, he gave an 
equitable mortgage for a sum of Rs. 1,25,000 
to one Nursinsahay Madan Gopal. On 
September 22, 1921, Mehenti executed a 
deed of mortgage for a sum of Rs, 65,000 
in favour of Kharsedji Limji, defendant 
No.3. The latter executed a deed of con- 
veyance in favour of the plaintiff Rustomji 
Pestonji on January 22, 1932: vide Ex. L 
Mehenti executed another mortgage for a 
sum cf Rs. 29,250 in favour of Ebrahim 
Haji Ismail, defendant No. 1, on March 20, 
1922. It appears that Madan Gopal in- 
stituted a suit, being Title Suit No. 69 of 
1923, to enforce his mortgage against 
Meheuti impleading the present defendant 
No. 3 and defendant No, 1. Defendant 
No. 3 filed a written statement pleading 
that Madan Gopal’s equitable mortgage 
was not. a fact. Defendant No. | also tiled 
a Written statement challenging the exist- 
ence and Validity of the equitable mort- 
gage. While the suit was pending on 
November 2, 1927, Ismail, defendant No. 1, 
purchased the right of Madan Gopal on 
the equitable mortgage and got himself 
substituted as plaintif. Thereafter there 
was a compromise between Ismail on the 
one hand and the mortgagor Mehenti on 
the other. On August 25, 1929, the com- 
promise petition was filed, and on the 
following day the Court made an order as 
follows: 

“The plaintiff and defendant No. 2 (Mehenti)-had 
filed a petition of compromise. The suit be decreed 
in terms of compromise against defendant No. 2 and 
dismissed against the other defendants." 


The present plaintiff has now brought 
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the suit to enforce his mortgage and fur? 
ther to get a declaration that his rights 
are not subject to the alleged equituble 
mortgage which was the subject-matter of 
Suit No. 69 of 1923. The suit is contested 
by Ismail, defendant No. 1. His main 
defence is that plaintiff's mortgage is sub- 
ject to the aforesaid equitable mortgage. 
The learned Subordinate Judge has held 
in favour of the plaintiff and decreed the 
suit. Hence this appeal by the heirs of 
defendant No. 1 who has since died. It 
may be stated here that the plaintiff has 
also since died and the Official Trustee 
of Bengal, as trustee to the estate of the 
deceased, has been substituted in his place. 
In the trial Court a question was raised 
as to the factum of the equitable mort- 
gage. Mr. Gupta for the appellant has 
pointed cut that the equitable mortgage is 
expressly mentioned in the plaintiffs own 
title deeds, namely the mortgage bond 
Ex. 8 and the conveyance Ex. 1. Mr. 
S. M. Bose, appearing for the respondent 
in this Court, has conceded that he cannot 
dispute the factum of the equitable mort- 
gage and that it may be taken that the 
parties themselves thought that a valid 
equitable mortgage was created by Mehenti 
in favour of Madan Gopal. The real ques- 
tion between the parties is whether the 
so called equitable mortgage is valid in 
law. The learned Subordinate Judge has 
taken the view that it was invalid by rea- 
son of the fact that it was really created 
by a letter of which Ex. 17 is a copy, and 
that letter was not registered. Mr. Gupta 
for the appellant has contended that the 
learned Subordinate Judge should not 
have allowed this question to be raised 
because it was not raised in the pleadings, 
There was, however, an issue, namely Issue 
eee the alleged equitable mortgages dated 
March 16, 1970, and Februery 11, 1921, valid and 
legal and are the said mortgages enforcable in law ?” 

‘The second mortgage abovenamed is not 
in question now. Order No. 54, dated 
July 12, 1935, in the order-sheet shows that 
defendant No 1 attempted to have this issue 
siruck out, but he failed. Exhibit 4 is a 
certified copy of the written statement filed 
in Suit No. 69 of 1923 on benalf of the mort- 
gagor Menenti. Paragraph | of the written 


statement runs as follows : 

“This defendant admits the correctness of tha 
statements made in paras. 1,2 and 3 of the plaint, 
but states that on March 3, 1920, and on March 16, 
1920, letters were passed between this defendant 
and-the plaintif evidencing the contract under 
which the deposits of shares and title deeds of 
Kandra property were made on the said Maich 3, 
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1920, and on March 16, 1920, This defendant sub- 
mits that the sgid letters should be produced by the 
plaintiff and this defendant relies upon the terms of 
the said letters when produced.” 


This, it appears, put the plaintiff in this 
suit upon an enquiry and he gave notice to 
defendant No. 1 to produce the letter. On 
July 9, 1935, in the course of the hearing, 
the defendant filed a petition stating that he 
bad no such letter. The evidence shows 
that on July 3, 1935, the plaintiff made 
an attempt to search the record of Suit 
No. 69 of 1923, in the Burdwan record 
room. The result is disclosed in the evi- 
dence of Nathuni, witness No. 5 for the 
plaintiff. He states that the document was 
not found in the record, having been 
returned to the Pleader of defendant No. 1. 
This witness was an officer of Madan Gopal 
at the time of Suit No. 69 of 1923 and it 
was he who filed the plaint. He deposes 
that on that occasion typed copies of the 
letter in question were prepared for the 
use of the Pleader and he retained one of 
those copies which is Ex. 17. He swears 
that exeept that the signature was not 
copied, this copy Ex. 17 is a true copy of 
the letter of March 16, written by P. 8. 
Mehenti. On the other side there is the 
only evidence of one Taraporewala. . The 
learned Subordinate Judge has discussed 
the ceposition of these two witnesses and he 
has held that Nathuni should be believed 
and that Taraporewala should not be believ- 
ed. Having perused their evidence, we are 
in entire agreement with the trial Court. It 
is no doubt true that Mehenti is now siding 
with the plaintiff while Taraporewala is 
siding with defendant No.1. But the re- 
markable fact is that neither Mehenti who 
was present in Court, nor Gokul Das, one of 
the partners of the firm of Madan Gopal 
who is said to have taken delivery of the 
title-deeds, kas been examined. There is no 
reason to doubt the evidence of Nathuni 
which is to the effect that a letter was 
addressed by the mortgagor at the time of 
the so-called equitable mortgage and Ex. 17 
is a true copy of that letter, 

Then comes the question whether the 
mortgage was invalid by reason of the fact 
that the letter was not registered. The law 
on the subject has been explained in Varie 
ous cases amongst from the leading case of 
Kedar Nath Dutt v. Sham Lal Khetiry (1). 
to Sundara Chariar v. Narayan Ayyar (2), 


(1) 20 W R 150; 11 B L R 405. 

(2) 58 I A 68; 131 Ind. Cas 328; AIR 1931 P O 36; 
54 M 257:(1931) AIL J 245; (1931) M W N 319; 8 
666; Ind.[Rul. (1931 JP C}104; 60 M Lid 508; 33 L W 501; 
350 W N 494; 530 L J 386; 33 Pom, L R 878(P 0), 
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Ordinarily a mortgage by deposit of title 
deeds would be an oral transaction. But 
as a matter of practice, it isnot unusual 
for the déposit to be accompanied by a 
memorandum in writing: Miller v. Madho 
Das (3), If there is such a writing, the 
question is whether it creates the mort- 
gage or. whether the mortgage is complete 
without the writing, the writing being merely 
the statement of facts which would evidence 
the mortgage. If the writing creates the 
mortgage, it must be registered. Every 
thing depends upon the memorandum in 
writing which in each case has got to 
be construed and it has been pointed out 
that the distinction may be very fine. It 
has also been pointed out that where the 
writing explains the reason why the deeds 
are depcsited, and there is ncthing but the 
writing to connect the deposit with the deed, 
the writing must be registered: Swami Chetty 
v. Ethirajulu Naidu (4. The case law on 
the subject has grouped round the following 
cases which had been cited at tke Bar: 


Kedar Nath Dutt v. Sham Lal Khettry (1), 


Subramanian v. Lutchman (dj, Sundara 
Chariar v. Narayan Ayyar (2) and Bhairab 
Chandra Bose v. Anath Nath De (6). Some 
times, stress has been Jaid on the tact that 
the Memorandum was written subsequent 
to the deposit of the title deeds. In Kedar 
Nath Dutt v. Sham Lal Khettry (1) cited 
above, there was evidence that the transaction 
was ccmpleted in the morning and the 
document was executed in the evening. 
The document started with the words “for 
the re-payment of the loan of Rs. 1,200 and 
interest thereon, etc.”, but it did not con~ 
tain tke terms of the transaction. It was 
held that registration was not necessary. In 
the casein Subramanian v. Lutchman (5), 
the document contained the words “We 
hand you herewith title deeds, etc. This 
please hold as security, ete. Please also 
hold this as further security.” Their 
Lordships held that the memorandum was 
the bargain between the parties and so 
required registration. In the case in 
Sundara Chariar v. Narayan Ayyar (2), 
it was held that the document in ques- 
tion was merely a list ofthe title deeds 
and did not indicate the terms ofthe 


(3) 28 IA 106; 19 A 76; 7 Sar. 73 (P 0). 

(4) 40 M 547; 34 Ind. Oas, 853; A IR 1917 Mad. 
713; 3L W 585; (1916) 2M W N 84. 

(5) 50 I A 77; 71 Ind. Oas. 660, A I R1923 P O 
50; 50 O 338; 1 R66; 44M LJ 602; 32 M L T181; 
-25 Bom. L R 582; 2 Bur. L J 25; 380 LJ 41; 181 
W 446; (1923) M W N 762; 28 CW N1(P O). 

(6) 24 C W N 589; 57 Ind. Oas. 686; A T R 1920 Cal. 
312; 31 O L J 375. 
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agreement or the nature of the matter. 
So the document did not require registra- 
tion, In Bhairab Chandra Bose v. Anath 
Nath De (6), the document recites: 

Thereby put on record that the title deeds re: my 
premises already deposited with you shall be as 
collateral security." 

It was held that the letter constituted 
a mortgage contract and so it was in- 
admissible for want of registration. Now in 
the present case the decument (vide Ex. 17) 
runs as follows:— 

“Oaleutta, 
: ` The 16th March, 1920. 
Messrs. Nursing Sahai Madan Gopal, 
No, 12 Portugueee Ohurch Street, Calcutta. 
Dear Sirs, 

Aa collateral security for the due re-payment of 
the loan of Rs. 1,25,000 (one lac twenty-five thousand 
Tupees) which you have this day lent and advanced 
fo me on my Hundi of to-day's date (payable 
80 days hence without grace) on Babu Hari Mohan 
Gangooly and accepted by him for Rs, 1,25,00 (one 
lac twenty-five thousand) with interest and costs as 
between attorney and client, I herewith deposit with 
you my principal title-deed relating to my Khandra 
Colliery property in District Burdwan described in 
Sch, A hereunder writien, I hereby also undertake 
to deposit with you in Calcutta the other title-deeds 
relating to the said Khandra Oolliery property, a 
list of which is given in Sch. B hereunder written, 
and if any of the said last mentioned title-deeda 
happen to be not with me, I will procure them if 
possible or else account for them. 

I further place on record that interest will run on 
the amount of the said Hundi at the rate of Rs. 3,000 
(three thousand rupees) per month from and after 
ae expiry of 90 days from the date until realiza- 


are ka aa 





Schedules.” 


The evidence of Nathuni, which there is 
no reason to disbelieve, is to the effect that 
the letter was written by Mehenti and ad- 
dressed to Madan Gopal. He states: 

“The letter was wrttten acknowledging that a 
loan of Rs. 1,235,000, was taken by P. S. Mehenti from 
Nursing Sahai Madan Gopal and as security for the 
debt title deedsof Khandra Colliery was deposited 


bf Nursingh Sahai. Thia letter was of March 16, 


lt is clear that the letter embodies the 
terms of the loan and that it is ecntem- 
Poraneous with the transaction; it accom: 
panied the delivery of title deeds and also 
informed the party that further title deeds 
were to follow. It also contained a calcu- 
lation of the amount of interest. We agree 
with the trial Court in holding that the 
document created the mortgage and there- 
fore should have been registered. As it 
was not registered, the mortgage is not 
valid in law. On this finding no other 
question really arises, but as the other 
question which has been called a question 
of res judicata has been debated in the 
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trial Court as also in this Court, we pro” 
ceed to dispose of it. The relevant issue iS 
Issue No. 9 which runs as follows :— 

“Has defendant No. 1 (Ebrahim Haji Ismail) any 
right as mortgagee still subsisting by his alleged 
purchase afterthe compromise decree in Suit No, t9 
of 1923 ?” 

The question is whether after the afore- 
said compromise defendant No.1 can seek 
protection under his prior mortgage in the 
present mortgage suit and use it as a 
shield against the plaintiff. In the trial 
Court the defence contended that the decree 
of dismissal in Suit No. 69 of 1923 was-a 
decision under O. IX, Civil Procedure Code. 
The plaintiff contended that it was a 
decision under O. XVII, r.3. The learned 
Subordinate Judge decided in favour of 
the plaintiff's contention. In this Court 
Mr. Gupta forthe appellant has cmceded 
that since the decree of dismissal stands 
unchallenged, it makes no difference whether 
that decree was made under O. IX, or under 
O. XVII. The question is, what is the 
effect of the decree of dismissal ? The order 
has been quoted above. The relevant 
portion is that the suit “be decreed in 
terms of compromise against deiendant 
No. 2 and dismissed as against the rest”, 
In the trial Court as also in this Court the 
defence has relied on the authority in the 
ease in S. K., A.R S.T. Chetiyar Firm v. 
A. L. A. R. Chettyar Firm (4). It was 
pointed out that in that case the puisne 
mortgagee did not put in appearance, no 
defence was raised by him impeaching the 
validity of the prior mortgage and so no 
issue was raised. In the present case issues 
were raised in the Title Suit No. 69 of 
1923. The relevant issues are, Issue No. 5 


to the effect: 

“Whether the equitable mortgage with respect to 
the Khandra Colliery is valid, bona fide and opera- 
tiveone? And is it enforceable ? ” 
and Issue No. 11 to the effect: 

“Whether the plaintif is entitled to enforce his 
rights under the equitable mortgsge in respect to 
the balance due after instituting Suit No, 2789 
of 1921 in the High Court and obtaining decree there- 
in?” 

Thereafter cerain steps were taken, 
The order sheet (vide Ex. 21) shows that 
the plaintif Madan Gopal applied to exa- 
mine the attorney. The evidence is that 
the letter (vide Ex. 17) was issued from 
the office of the attorney P.N.Sen. This 
application was, however, refused. Madan 
Gopal did nothing more in that direction, 
but he proceeded to getrid of his mort- 
gage by assigning it to Ismail, defendant 


(7) 9R1; 132 Ind. Oas. 281; A IR 1931 Rang. 105; 
Ind. Rul. (1931) Rang. 169. : 
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No. 1. Ismail then got himself substituted 
as plaintiff and proceeded to compromise 
with tke mortgagor. Before that the mort- 
gagee had filed a written statement [viae 
Ex. 4 (a)] challenging the procedure adopt- 
ed by Ismail. However, they compromised 
as a result of which Mehenti gave a complete 
go-by to his previous allegation. The 
allegatiohs in defence raised by Limji, how- 
ever, stood though he did not appear at the 
final hearing after the ccmpromise. The 
order was to the effect that the suit was 
dismissed as agairst those respondents who 
had not entered into the compromiee. Mr. 
Gupta has contended that this should 
mean that these defendants were dismissed 
from the suit. That, however,is not the 
wording of the order which was actually 
made nor could such an order be consis- 
tent with the provisions of the Code. Mr. 
S.M. Bose has rightly pointed out that if 
the intention was to withdraw the suit as 
against the non-compromising defendants, 
the plaintiff could not bring a fresh suit 
without the previous permission of the 
Court. As the matter stands now, it would 
not be possible for Ismail to bring another 
suit against Limji or his representative-in- 
interest raising the same point which was 
in issue in Suit No. 69 of 1923. It seeme 
to us therefore that the compromise decree 
in Suit No. 69 of 1923 is no bar to the 
plaintiff's obtaining a declaration that his 
mortgage is not subject to the equitable 
mortgage of defendant No.1. On the con- 
trary the result of Suit No. 69 helps the 
Plaintiff to obtain such a declaration. The 
suit has therefore been rightly decreed. 
The appeal therefore fails and it is dismiss- 
ed with costs. 


Be Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 546 of 1931 
September 7, 1937 
Lxaon, C.J. AND Mapsavan Narr, J. 
MUNICIPAL COUNCIL, DHARAPURAM 
—APPELLANT 


versus! 
MUHAMMAD ISMAIL ROWTHER 


—~RESPON DENT. 

Madras District Municipalities Act (V of 1920), 
ss, 68, 69—Contract involving consideration of over 
Rs. 1,000 signed by Vice-Chairman and two members 
as witnesses—Sanction of Council not obtained— 
Contract, if on behalf of Council—Attestation— 
Person signing as witness—Whether canbe said to 
have signed in another capacity. 

. Where a contract involving 8 consideration of 
over Rs, 1,000 entered by a Municipal Committee ia 
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duly reduced to writing and is signed by the Vice- 
Chairman and two members but only as witnesses 
and there is noevidence that the Council ever ap- 
proved of the terms of the contract as required by 
s. 68, Madras District Municipalities Act, and no 
evidence to show thatthe three members who wit- 
nessed the contract were ever authorized to sign it, 
the contract cannot be said to be on behalf of the 
Council as required by s. 69. 

lf a person has signed a document 
witness and this is expressed on the face of the 
document, he cannot be deemed to have appended 
his signature in another capacity Gosbell v. Archer 
(2), Young v.Schulder (8) and Chairman, South 
Barrackpore Municipality v. Amulya Nath Chatterjee 
(4), relied on, Coles v. Trecothick (1), not followed. 

O. A. against the decree of the Sub- 
voup: Coimbatore, in O. S. No. 178 of 
1928, 

Mr. K. K. Gangadhara Iyer, for the Ap- 
pellant ; 

Mr. T. V. Ramanatha Iyer, for the Res- 
pondent. 

Leach, C. J.—In this appeal the Oourt 
is called upon to interpret the provisions 
of s. 69, Madras District Municipalities 
Act, 1920, as amended by the Act of 1933. 
At a public auction held in 1927 at the 
instance of the Municipal Council of Dhara- 
puram, the respondent purchased the right 
of collecting the tolls to be levied on all 
vehicles entering the municipal area during 
the year commencing April 1, 1927. His 
bid was Rs. 47,800, which he agreed to pay 
in 12 équal instalments on the 15th of 
each month. He further agreed to pay a 
penalty of Rs. 2 per diem for every day in 
respect of which he wasin default in pay- 
ment, He did not, however, observe the 
conditions of the contract. His payments 
were irregular and he did not complete 
them. Altogether he paid to the Municipal 
Council a sum of Rs. 37,82030, which 
meant that he was in default to the extent 
of Rs. 9,979-13 0, apart from the penalties 
for which the contract stipulated. Nothing 
turns on the question of the validity of the 
penalty clause. The suit out of which the 
appeal arises was filed to recover a sum 
of Rs. 12,025-13-0, made up of the 
Rs 9,979 13-0 and Rs. 2,016, cleaimed by 
way of penalty.” 

Having purchased the right of collecting 
the tolls, a contract was drawn up and 
executed by the respondent, whose signa- 
ture was witnessed by the Vice Chaiman 
of the Municipal Council and by two other 
members. The Vice Chairman and the 
two members merely signed the document 
as Witnesses to the signature of the respon- 
dent. This appears from the document 
itself, but the matter is put beyond all con- 
troversy by the evidence of Abdul Karim 


merely as a 


. 1938 
‘Bahib, the Chairman of the Council, who 
admitted that they had merely signed as 
witnesses. Sub-s. (1) ofs. 69 of the Act 
provides that every contract made by, or 
on behalf of, a Council whereof the value 
or amount exceeds Rs. 100 shall be in 
writing and except in the case of contracts 
made under the provisions of sub-s. (3) of 
s: 68 (with which we are not concerned), 
‘shall be signed by two Municipal Oouncil- 
lors. Sub-s. (2) says that a contract exe- 
cuted or made otherwise than in conformity 
with the provision of the section shall 

- not be binding on the. Municipai Council. 
The trial Court held that s. 69 had not 
been complied with because the contract 
had not been executed by two members of 
the Council, and we are asked to say that 
this decision is wrong. The Council sued 
on the contract and it was conceded by the 
learned Advocate who appeared in support 
of the appeal that if the document was not 
signed in accordance with the provisions of 
the section the appellant Council was out 
of Court. He, however, maintained that it 
was in fact signed in accordance with the 
section. Before turning tothe authorities, 
I will refer tos. 68 which has also some 
bearing on the question under discussion. 
That section inter alia provides that in 
respect of. a contract whereof the value or 
amount exceeds Rs, 1,000, the sanction of 
the Council should be obtained before the 
contract is made. There is no evidence 
that the Council here ever approved of the 


terms of the contract and no evidence to 


„show: that the three members who wit- 
nessed the contract were ever ‘authorized 
to sign it. It was not even proved that the 
three members referred to knew the nature 
of the document. The learned Advocate 
for the appellant relies on a dictum of 
Lord Eldon in Coles v. Trecothick (1). 
Lord Eldon there said : : 

“It is true that where a’ party, or principal or 
persons to be bound, signs as, what he cannot be, 
a witness, he cannot be understood to sign other- 
wise than as principal.” i . 

This ‘dictum was not accepted by Lord 
Denman, O. J. in Gosbell v. Archer (2). After 
quoting the words of Lord Eldon, Lord 
Denman, C. J. proceeded to observe : 

“But I think that remark is open to much obser- 
vation. A witness might be drawn into transac- 
tions which he did not contemplate, and of which 
-he was ignorant. That would be a great step to 
take; no such decision has been actually made; 
and, if it had, I should pause, unless I found it 
sanctioned by the very highest authority, before 


(1) (1804) 9 Vea, 234: 7 R R 167; 1 Smith 233. 
(2) (1835) 2 Ad. & E500; 111E R 193;,4M& N 
485; LH & W3i; 4 LIEB 78. 
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I hold that a party attesting was bound by the 
instrument," 

Tt seams to me that the criticism of 
Lord Denman is well-founded Ifa person 
has signed a document merely as a witness 
and this is expressed on the face of the 
document, I fail to understand how he can 
be deemed to have appended his signature 
in another capacity. The question is really 
one of evidence as was Pointed out in Young 
(3). In the course of the 
judgment in that case, Lord Esher (then 
Brett, M. R.) said: 

“But the questions whether a person has signed 
his name at the foot of a document, and if go, for 
what purpose, are questions of evidence, and any 
evidence on the subject which does not contradict 
the document is admissible." 


Here the. evidence is that the three 
members of the Council signed as witnesses 
and in no other capacity. There was no 
intention to sign as.executants on behalf of 
the Council, and as it is common ground 
that they signed merely as witnesses, it 
cannot be, said that the document was exe- 
cuted by them. on behalf of the Council. 
The Calcutta High Court expressed the 
same opinion in Chairman, South Bar- 
rackpore Municipality v. Amulya Nath 
Chatterjee (4). There the. document was 
signed by the Chairman and was witness- 
ed by two Commissioners who did not sign 
it as contracting parties, which the law 
required them todo before the document 
could be sued upon. 

It having been decided that the Council 
was not able to sue on the contract, it was. 
agreed by the parties that the suit should 
proceed and be decided on the basis of a 
quantum meruit. The matter was ‘then 
referred to a Commissioner to record evi- 
dence and repcrt whether anything was 
due by the respondent to the Council. He 
reported that as the respondent had receiv- 
ed a sum of Rs. 37,096 1-8 and had paid 
to the Council Rs. 37,820-3 0, there was 
nothing due by him. No attempt was made 
by the Council, either before the Commis« 
sioner or in Oourt, to show that the reg- 
pondent had in fact received more than 
this sum or Rs. 37,096-1 8, but stress was 
laid on the failure of the respondent to 
produce a certain book of account. Although 
the criticism here appears to have been 
well founded, the failure to produce the 
book is not sufficient to entitle the Muni- 
cipal Council to a decree against the reg- 
pondent. The Council ought to have placed 
before the Court evidence on which it 


(3) (1883) 11 Q B D 651; 49L T 546, 
(4) 34 O 1030; 120 W N 50, 
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could form an estimate of what was due 
“by the respondent to the Council. They 
did not do so and the learned trial Judge 
“rightly held that they were not entitled to 
recover anything. The learned trial Judge 
‘directed the parties to bear their own costs. 
This decision: has also been challenged, but 
again no adequate reason has been given 
for varying it. The appeal, therefore, fails 
and must be dismissed with costs. 

` N.-D. Appeal dismissed. 
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'. BOMBAY HIGH COURT 
.. First Civil Appeal No. 198 of 1934 
wo ong October 1, 1937 

f RANGNEKAR AND GEN, JJ. ; 
RAMCHANDRA GANPATRAO DALVI— 
wk PLAINTIFF—APPELLANT 


i f versus 
LAKSHMIBAI SHAMRAO KALKUNDRI— 
JL." DREENDANT No, J—RESPONDENT No. 1 
Jnam—Saranjam—Saranjamdar, if can create 
saranjam in favour of third person— Alienation of 
serva inam— Suit to set it aside—Limttation, 
“A saranjam, which is a political inam, appears 
by its very nature to be incapable of being creat- 
ed except by Government or the sovereign power 
alone, A saranjamdar, therefore, has no right to 
create a saranjam in favour of third person Sayaji 
Rao v. Madhavrao (2), explained. [p. 590, col. 1.] 
Where an inamdar has alienated his serva inam, 
a' suit to set aside such alienation must be brought 
within twelve years from the death of the inamdar 
alienating inam as the limitation runs from the date 
of his death, Narasinha v. Vaman Venkatesh (3), 
distinguished. [p. 589, col. 2). | 
: F. C. A. from the decision of the First 


Glass Sub-Judge, Belgaum, in R. O. S. 


78 of 1931. 
a B. R. Ambedkar and Mr. B. D. Belvi, 
‘the Appeliant. 

Wiese G. N. Thakor and S. B. Jathar, 
for Respondent No. 1. | 

“Sen, J.—lhe plaintifi-appellant and de- 
fendants Nos. 2 to 8 belong to the family of 
the Dalvis of the village Kurnibujavade. 
The plaintiff sued to recover possession of 
the plaint village Kurnibujavade jointly 
with defendants Nos. 2to 8, with mesne pro- 
fits and costs. He alleged that the suit 
village had been acquired by the ancestors 
of the plaintiff and defendants No. 2 to 8 
before the advent of the Peshwa rule ; that 
in 1858 the British Government recognized 
Ramechandrarao and Yeshwantrao, the 
plaintiff's ancestors, as sarva inamdars and 
entered in the records of the property in 
suit as sarva inam Political saranjam Olass I, 
descendible to the male heirs of the holders 
and-not to be interfered with as long as 
the Here jahagir existed.; that the holders 


wee Ey 
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had nothing more than a life-interesf in 

the property ; thatin 1890 five out of the 
then seven holders of the estate jointly ` 
passed two registered sale deeds in favour 
of two brothers, named Kalkundris in res- 
pect of the entire village; that the other _ 
two holders gave amanyatapatra to the ven- 
dors acquiescing inthe sale ; that the ven- 
dees sold the property in 1900 to one 
Huilgolkar, who sold it again next year to 
Shamrao Vithal Kalkundri; that Shamrao 
was in possession of the property till his 
death in 1924 ; and that his widow who is 
defendant No. 1, succeeded to him. R 

The plaintiff, originally a son of Daulat- 
rao, one of the two holders who gave the 
manyatapatra in 1890 claims to be the 
adopted son of Ganpatrao Krishnarao Dalvi, 
Krishnarao beinga brother of Daulatrao 
and son of Ramchandre, son ofthe eldest 
son of Nag Dalvi, the original acquirer of 
the sarva nam. Of the eight defendants 
only defendant No.1 resisted the plaintiff's 
claim. She contended inter alia that the 
suit was barred by limitation as well as by 
res judicata ; that neither the plaintiff nor 
defendants Ncs, 2 to 8 were members of the 
saranjam family; that the plaint village 
was not a saranjam of the plaintiff and | 
defendants Nos. 2 to 8, though it might be © 
a saranjam of the Here jahagir, and that 
the law applicable to the Here jahagir 
saranjam was not applicable to the plaint- 
iff and ‘defendants Nos. 2to 8. On .these 
pleadings the learned First Class Subordi- 
nate Judgeraised issues, all of which, except 
one, he decided against the plaintiff, and 
he dismissed the suit accordingly. 

On the question of the plaintiffs’ adop- 
tion to Ganpatran, the learned Subordi- 
nate Judge came to the conclusion that the 
adoption was not proved. His grounds 
were: first, that two important witnesses 
were unreliable, being relatives of the 
plaintiff ; secondly, that there was delay of 
more than a year between the alleged date 
of the adoption and the date of the adop- 
tion deed produced ; and thirdly, that for 
more than a year after the alleged adoption 
the plaintiff continued to sign his name as 
Bhausaheb Daulatrao Dalvi and not as 
Ramchandra Ganpatrao Dalvi, which would 
be is name if the adoption was true. We 
think that on the evidence the learned 
Subordinate Judge was perfectly right in 
his conclusion and we see no. reason to 
come to a different conclusion. 

The main contention of the plaintiff in 
this case ‘was that the plaint village was a 
saranjam in respect of which the plaintiff's 
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family had the rights and obligations of 
the saranjamdar and that an alienation 
made by a saranjamdar of saranjam pro- 
perty beyond his lifetime is void and illegal. 
Without examining this general proposition 
regarding the effect of the alienation of 
saranjam property beyond the lifetime of 
the saranjamdar, we propose in the first 
place to examine the question whether the 
plaint village constituted a saranjam village 
and whether the plaintiff's family can be 
said to be the saranjamdar’s family in res- 


pect of that village. The plaintiff basis his 


contention in this respect on the decision 
given in 1858 by the Inam Commissioner 
Major Gordon appointed by Government 
under Act XI of 1852 That decision is to 
be found in Ex. 59 which is calleda faisal- 
nama, Its heading shows that the village 
was being continued as a sarva inam in 
the dumalazada of 1855 in the name of 


` Ramchandra bin Narappa and Yeshwant 


bin Girjappa Dalvi. The faisalnama states 
that the aforesaid village forms part of the 
jahagir of the Herekar chief; that so long 
as the jahagir is continued to the Herekar 
chief, there is no reason for interfering 
with the state ofthe aforesaid village, and 
that the aforesaid decision does not at all 
affect the right of the inamdar of the 
village, by which expression it is admitted 
that the Herekar chief is meant. An abstract 
of this decision was shown in a register kept 
for the purpose (Ex. 58) in which Ram- 
chandra bin Narappa and Yeshwant bin 
Girjappa Dalvi were shown as having claim- 
ed the entire village as sarva inam, and a 
summary of the decision (Ex. 59) is given 
in this register. A somewhat similar sum- 
mary also appears in the register of alienat- 
ed villages and lands (Ex. 57) kept under 
the Bombay Land Revenue Code. The ap- 
pellant has relied on the entries in this re- 
gister in cols. 3 and 4. In col. 3, the names 
of “the present alienees” are given as 
Krishnajirao Ramchandrarao and Lingojirao 
Girajrao Dalvi, and in col. 4, the clase of 
alienation is shown as Olass 1 political 
saranjam. The entry under cls. 510 10, 
shows that the entries were based on the 
decision of Major Gordon in 1858. In col. 11, 
the duration cf the tenureis given as “to 
be continuable so long as the Herekar 
jahagir of which this village formed a part 
is allowed toremain in the possession of 
the Herekar.” It seems to us that the 
preparation of this register being based on 
Major Gordon's decision in 185b, except as 
regards thé area, survey assessment, ete. 
it cannot be held to record anything as to 
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the class or nature of the tenure in excess 
of what is contained in the said decision. 
This seems to us clear from the entries in 
cols. 5 to 10 and col. 11. The entry in col. 3, 
namely, as to the names of the present 
alienees must, therefore, mean the names 
of the alienees from the original grantee if 
there was any subsequent alienation. And 
the entry in cl. 4 (“class of alienation”) 
as Class l, political saranjam, must have 
reference to the original alienation, though 
itis no doubt prima facie possible to read 
the two entries as referring to the same 
alienation. Major Gordon did not decide 
the alienation in favour of Krishnajirao and 
Lingojirao or of any other member of the 
Dalvi family as holding a political saran- 
jam. We, therefore, think that the entry in 
cl.4 must be interpreted as having refer- 
ence to the original alienation and not to 
the one subsequent to the original grant. 
In 1900 Government passed a resolution 
(Ex. 103) regarding the status of the holder 
of Kurnibujvade, which is described in the 
heading as a pot-inam village of the Here 
saranjam. The following passages in this 
resoluiion appear material : 

“The Here saranjam consists of 47 villages — 23 
in the actual possession of Herekar, the saranjam- 
dar. and 24 which have been alienated by his an- 
cestors, in the possession of the alienees or their pre- 
sent representatiyes According to the rules, which 
have been in force for many years,a saranjamdar 
cannot. alienate any portion of his saranjam; and, 
therefore, the alienations of these 24 villages by the 
saranjamdar, if made after the rules were passed, 
would have been illegal and not recognized by Gov- 
ernment, s 

Having already recognized the original alienation 
by the saranjamdar of these 24 villages, they (i. e. 
Government) have no interest or concern in prevent- 
ing the further sub-alienation of the same 24 villages, 
whether by sale or by decree of a Court. 

The village was given in inam by the ancestor 
of the present Herekar to an ancestor of the Dalvig. 
But, the Hereker remain the saranjamdar while the 
Dalvis are only tnamdare. As betwean Government 
and the Herekar, it is a saranjam village which would 
lapse to Government with all the MHerekar's other 
siranjam villages, whether still in the Herekar's pos- 
session or granted in inam to other persons by a 
Herekar, on the extinction of the Herekar family 
in the male line. As between Government and the 
Dalvis, the village is simply an inam village granted 
to them by a Herekar. In neither case have Gov- 
ernment at present any concern with it.” 


Thus the saranjam appears to have origin- 
ally consisted of 47 villages out of which 
24, including the plaint village, had been 
already alienated at the date of Major Gor- 
don's decision, and Government recognized 
these alienations. One of the previous 
saranjamdars, the then head of the Herekar 
family, granted an inam consisting of the 
plaint village to one of the plaintiff's ances- 
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tors. There seems to be no doubt that the 
saranjamdars could make a grantof such 
an inam. Such a case is dealt with in 
Sakharam v. Trimbakrao (1), which was a 
case of a grant of mirasi and inami rights 
in certain lands by the saranjamdar of a 
village. This case lays down that such 
grant is binding on the successor of the 
seranjamdar. It is not contended by Coun- 
sel for the appellant that the Herekars 
themselves had no right tomake such an 
inam grant beyond the lifetime of the origi- 
nal grantor. Such a contention would cut 
away the very basis of the plaintiff's title. 
But it has been contended by Dr. Ambed- 
kar for the appellant that it ie possible for 
a saranjamdar to grant a saranjam to an 
outsider, the grant itself constituting a 
fresh saranjam. For this proposition he has 
relied on Sayaji Rao v. Madhavrao (2). That 
wasa casein which the Raja of Batara 
had granted a saranjam to the Gaekwar of 
Baroda by a sanad and there was a sub- 
sequent grant of the same lands by the 
Gaekwar of Baroda to one Limbaji as a new 
inam. With great respect, we have found 
it difficult to follow the line of reasoning 
at pp. 1471 and 1472, which is relied on, as 
itis not easy to discover which grant is 
being referred to. Reference is first made 
to Diwan Bahadur Raos contention that 
the grant contained the expression “a new 
imam” and that the word inam did not 
mean saranjam. Thereafter Mr. Justice 
Fawcett has come to the conclusion that the 
grant tothe Gaekwar must be held to be 
one of saranjam. In this case it further 
appears that the Gaekwar had accepted the 
position that the grant made by himself was 
a saranjam grant and ultimately Mr. Jus- 
tice Fawcett appears to have decided the 
point mainly cn the ground that primarily 
it was for the Government to determine in 
any particular case of this kind whether a 
political tenure such as the saranjam exist- 
ed. We think that this case is no useful 
guide tothe question whether a saranjam 
can be created by the saranjamdar. It 
appears that in the present case all that the 
Inam Commission recognized was that the 
grant by the saranjamdars,i. e. the Dalvis, 
was an inam or a sarva inam, but as 
subject to the condition of forfeiture 
in case of the extinction of the Here- 
kar family. It cannot be said that the 
plaintiff's family were grantees from Qov- 


(1) 23 Bom. LE 314; 61 Ind. Oas. 40;AIR 1921 
Ro 303; 45 B 
) 30 0 Bom. TRN 63; 115 Ind. Oas. 369; A I R 
1998 Bom, 14; 53 B 12; Ind. Rul, (1929) Bom. 273. ° 
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ernment or that the inam was created by 
Government. A saranjam, which is a poli- 
tical inam, appears by its very nature to be 
incapable of being created except by Gov- 
ernment or the sovereign power alone. It 
does not appear from the decision of the 
Inam Commissioner, which must be the 
basis of the appellant’s contention, that the 
Inam Commissioner even recognized the 
position of Dalvis as saranjamdars. All that 
the decision stated was that the plaint vil- 
lage was a part of the saranjam of Herekar 
and that it could not exist beyond the life- 
time of the Here saranjam. 

In this connection it is significant that 
in the resolution of 1900 (Ex. 103) it is dis- 
tinctly stated: “as between Government 
and the Herekar it is a saranjam village” 
and “as between Government and the Dalvis 
the Village is simply an inam village to them 
by a Herekar”. It is also to be remembered 
that Ex. 58 shows that the claimants before 
the Inam Commissioner in 1858 claimed 
the village only as a sarva inam and as 
nothing higher than that. We are left in 
some doubt as to the exact meaning of the 
expression sarva inam. This expression, 
as we have seen, was to be found in the 
dumalazada of 1855, and therefore appears 
to have been used with reference to this 
village prior to the decision of Major Gore 
don. Dr. Ambedkar for the appellant has 
contended that sarva inam is used in 
contradistinction from expressions such as 
baqi inam, i. e. an inam in which the 
original grantor's rights, or some of them, 
are saved, and that sarvainam means a 
grant of all the original grantor's rights, 
2. e. the complete saranjam in this case. 
This village, however, has not been treated 
either by the Inam Commissicner or in 
the Government records as asaranjam sepa- 
rate from the Herekar's, with an indepen- 
dent existence of its own as a saranjam. 
As the saranjamdar had no right to create 
a saranjam, the interpretation ‘that is sought 
to be put by Dr. Ambedkar on the expres- 
sion sarva inam appears to us to be 
impossible. 

With regard to the entry in col. 4 in 
Ex. 57 [ have already stated that that 
entry cannot be used to support the appel- 
lant’s contention that it was the plaint 
village which was being referred to therein 
as a Olass 1, political saranjam. It thus 
appears to us that the village Kurnibuja- 
vade cannot by itself be regarded as a 
saranjam and that it was made inam by 
one of the saranjamdars, the Herekars; and 
it seems to us that there is nothing in the 
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evidence to show that such alienation of 
the village was intended to be restricted 
in any way. That seems to be the meaning 
of the expression used in Ex. 59 that there 
was no reason for interfering with the state 
of the village and also the meaning of the 
following passage in Ex. 103: 

“Government having recognized the original, 
alienation need not interfere in the case of any* 
further disposition by the alienees so long ag it is 
clearly understood that the village, form part of 
the Here saranjam and are resumable on the 
extinction of the Herekar family.” 


As the appellant has not succeeded in 
showing that he was the saranjamdar of 
the plaint village, it appears to us unneces: 
sary to examine the further question whether 
a saranjamdar can alienate the whole or 
any part of his saranjam beyond his life- 
time and whether such alienation would be 
void or illegal. Dr. Ambedkar has referred 
us to several cases to show that a saransam- 
dar, though holding a hereditary estate, 
cannot be said to have an absolute interest 
therein, in the sense that he can alienate 
the saranjam beyond his lifetime. It be- 
comes unnecessary for us to gointo these 
cases in view of the conclusion we have 
arrived at. We musi, therefore, hold that 
the main contention of the appellant fails. 
Two further points arise as to limitation 
and res judicata. On the question of res 
judicata, we find that in 1903 Shamrao 
Vithal Kalkundri brought Suit No. 135 of 
1903 for a declaration that he was the 
owner of the plaint inam village, and as 
puch, was entitled to have his name entered 
in the register asa khatedar. Krishanjirao 
Ramehandrarao’ and Lingojirao Girajrao 
Dalvi, the same persons as those named in 
Ex. 57 as the holders of the suit village, 
opposed the suit. In this case there was 
no issue as to the capacities in which both 
parties were claiming to be the owners of 
the village, though it is possible to argue 
that the question of the Dalvi's holding 
the village as saranjamdars was a neces- 
sary issue arising in the suit. We think, 
however, that though tkere is considerable 
force in Mr. Thakoyr’s argument, itis not 
necessary for us to express any opinion as 
to whether the decision in the suit of 1903 
Operates as res judicata. 

On the question of limitaticn Dr. Ambed- 
kar has referred us to Narasinha v. Vaman 
Venkatesh (3) in which certain lands be- 
longing to two brothers were leased by 
one of them under a perpetual lease which 
was attested by the other brother and a 
suit was brought for recovery of the lands 


(3) 34 B 91;4 Ind. Oas. 249; 11 Rom. LR 1102, 
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within 12 years of the death of the brother 
who died last. The defendants defended the 
suit on the ground inter alia of limitation 
the suit not having been brought within 
12 yeers from the date of the lease, and 
it was held that limitation began to run 
from the date of the death of the survivor 
of the joint lessors. We think that this 
decision which dealt with a watan property 
is not applicable to the facts of the present 
case in which the property has been held by 
us to be a sarva inam. The learned Sub- 
ordinate Judge has also come to the same 
conclusion, and has held that the cause of 
action arose in 1830 when the sale deeds 
were passed. We think, however, that the 
period of limitaticn would begin to run from 
the date of the death of the plaintiff's father, 
Daulatrao who died in 1914. The suit 
having been instituted 17 years after this 
date is, therefore, barred by limitation. The 
result thererore is that the appeal must be 
dismissed with costs. 

Rangnekar, J.—I agree. It seems to me 
that upon the evidence before the learned 
First Olass Subordinate Judge there was 
only one conclusion to which he would 
come. The plaintiffs case was that the 
Village in suit was asaranjam village and 
therefore the alienations made by his 
predecessors-in-title in 1890 were not bind- 
ing upon him upon the death of the sur- 
vivor of his predecessors-in title. He relied 
upon several documents, the mam docu- 
ment being a faisalnama of the Inam 
Commissioner of 1858 (Ex. 59) and the con- 
nected document (Ex. 58). Exhibit 59 was, 
if I may say so, the root of his title. It is 
quite clear that the Inam Commissioner 
could not and in fact did not create or grant 
any new inam or saranjam. His duty was 
to adjudicate the claims made by the 
claimants upon the evidence brought before 
him and to record his decision. The docu- 
ments show that the claim made before the 
Inam Commissioner in 1898 by tae pre- 
decessors in-title of the appellant was that 
they were the holders of a sarvainam. Tne 
Commissioner upon the evidence found that 
this formed part of the ancient saranjam 
tenure which was granted long before the 
advent of the Peshwa rule to the Herekar 
family. As it was found that the plaintiff's 
family was in possession and enjoyment of 
the village as inamdars since ling before the 
advent of tae Peshwas, tue Commissioner 
and subsequently Government did not like 
to disturb the alienation but made it clear 
that the alienation would only be good and 
valid as long as the Herekar saranjam was 
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not extinguished. The Commissioner's 
actual decision was that the plaintiff's family 
should continue in the enjoyment and 
Possession of this village until the extinc- 
tion of the saranjam on failure of the male 
line of the Herekar family. This was 
accepted by Government. That being so, I 
think the plaintiffs’ claim that the Herekar 
family granted the village in saranjam to 
his ancestor must fail. 

Apart from that, it seems to be extremely 
doubtful whether a saranjamdar can create 
a saranjam out of the whole or any part of 
the property in favour of a stranger. A 
saranjam or jahagir, as is well-known, isa 
Political tenure created from or dependant 
on political considerations, the existence of 
which can only be determined by Govern- 
ment and it seems to” me to be difficult to 
hold that it would be open for a saranjam- 
dar to create a saranjam out of his own 
property in favour of a stranger, I think 
therefore apart from the other evidence 
which my learned brother has referred to, 
the conclusion reached by the learned First 
Class Subordinate Judge upon these docu- 
ment is correct and the appeal fails. On 
the question of limitation I need only say 
that the case relied upon by the learned 
Counsel for the appellant has no applica- 
tion to the facis of this case if the finding 
at which the Court below and we have 
arrived is correct. At the latest the cause 
of action to bring the present suit accrued 
to the appellant upon the death of his’ 
father in the year 1914. The present suit 
having been instituted more than 12 years 
after his death must be held to be barred 
by limitation. 

As we have dealt with most of the points, 
1 think it is necessary to record our finding 
on the subject matter of Issues Nos. 13 and 
14 in this case. One of the contentions of 
the defendants was that assuming that the 
plaintiff succeeds in establishing that the 
sales of 1890 were not binding upon him, 
still he was not entitled to certain property 
which was not included in those sale deeds. 
This property the defendants contended 
came to them by way of alienations not 
from any of the ancestors of the plaintiff 
but from a third party. The learned Judge 
accepted ihis contension and we think 
rightly. The appeal, therefore, ıs dismissed 
with costs. Respondent No. 1 alone will get 
tne costs of the appeal. The appellant will 
have to pay Government duty. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 323 of 1932 
March 3, 1936 
, Corniss, J. 
Munshi MUHAMMAD ABDUL AZIZ— 
APPELLANT 
versus 
GULAM JULANI—RESPONDENT - 

Civil Procedure Code (Act V of 1908), s. 11, Expl. 
(IV)—Matter in issue—Framing of issue, if necessary 
—Sutt for injunction—Defendant claiming right of 
way as defence—Claim argued and decided by Court 
—Claim, whether matter in issue—Issue in former 
suit decided by trial Court—Appellate Court refrain- 
ing from deciding it—If can be deemed to have been 
finally decided. 

It is not essential for the purpose of s.11, Expln. 
IV, Civil Procedure Oode, that an issue should have 
been framed. Anissue which has been decided by 
the Court, although the issue was not in fact neces- 
sary or proper to betried, will operate as res judicata, 
Midnapore ZamindariOo., Ltd. v. Naresh Narayan 
Roy (1), relied on 

In a case the defendant's claim toe right of way 
was set up by way of defence to the plaintiff's prayer 
for an injunction. Itwas not only raised in the 
pleading, but argued and supported by evidence at 
the trial, and decided by the Court : 

Held, that the defendant's claim to a right of way 
was made 8 ground of defence tothe plaintiff's suit 
and must be deemed to have been a matter in issue 
in that suit. Venkataratnamma v. ‘Krishnamma (2), 
relied on. 

Where in a previous suit between the same parties 
the trial Oourt decided 8 certain issue but the Ap- 
pellate Court expressly refrained from deciding it, 
the issue cannot be said to have been finally decided 
within the meaning of s. 11, Civil Procedure Code, 
and it can be raised in a subsequent suit between 
the same parties. Abdulla Ashgar Ali Khan vy, 
Ganesh Das (3) and Sheosagar Singh v. Sitaram Singh _ 
(4, not followed. i 


B.O. A. against the decree of the District 
Court, Ellore, in A. S. No. 324 of 1927. 

Mr. V. Suryanarayana, for the Appel- 
lant. < ` 

Mr. P. Somasundaram, for the Respon-. 
dent. 

Judgment.—The appellant was plaintiff 
in the suit, O. S. No. 251 of 1926, for a 
declaration of his right of way from a 
doorway in his premises over the defen, 
dant's adjacent yard marked Y on the 
plan, and for the removal of an obstruc-. 
tion by the defendant to that right of way. 
The suit was decreed by the trial Court. 
On appeal objection was taken that his 
claim was barred by operation of 8. 11, 
Expln. IV, Civil Procedure Code. As a 
result of an issue framed by the District 
Judge on this point, the trial Court found,. 
and this finding has beenaccepted by the 
District Judge, that plaintiff's claim to an 
easement could and should have been rais-; 
ed by him in the previous suit between 
the parties, and that his failure to then 
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Taise it, is a barto his setting it upin the 
present suit. The suit has accordingly been 
‘dismissed. In that previous suit, O. 8. 
No. 496 of 1923, the position of the par- 
ties was reversed. The present defendant 
. was then the plaintiff and he sued fora 
declaration of his sole ownership of the 
yard Y and for an injunction to close the 
doorway giving access to jt and tores- 
train the then defendant, the present 
plaintiff, from trespassing in yard Y. ln 
thatsuit the trial Court found in favour 
of- plaintiff's sole title to the yard, but 
held that the defendant had established 
his claim toaright of way overit. The 
plaintiff's claim to the suit yard Y was 
decreed, but the rest of his suit was dis- 
missed. The plaintiff appealed. The Sub: 
ordinate Judge confirmed the trial Court’s 
decree. But in the course of his judgment 
although he accepted the finding that 
the dcorway in question had been in 
existence for 30 yeare, he observed that the 
defendant's claim to an easement over the 
site Y had not been the subject of an 
issue and that it was necessary to decide 
it in that suit. The material allegation 
in the plaint is to be found in para. 6: 

“The defendant in the abovesaid manner unlaw- 
fully has not only occupied but has also been 
trespassing into the plaintiff's plot Y through the 
gateway at T improperly opened by him. The 
defendant has no right to open a gate at place T 
orto pass into lane Z through the semana plot 


maer which is in plaintiff's enjoyment as of 
right. 

And the relief prayed is: ` 

“That plaintiff's absolute right to Y be declared, 
that T be closed as before, and, that defendant and 
his successors-in-title be restrained by a per- 
manent injunction from trespassing into plaintiff's 
site Y". 

The written statement alleges that the 
defendant and his men had for a long 
time uninterrupted passage through this 
gateway. This was not the accurate 
manner of pleading an easement of way 
but :1 think it sufficiently indicates that 
defendant was setting upa claim to a right. 
of way over the plaintiff's yard. It was 
sufficiently definite in contradicting the 
averment in the plaint torequire an issue 
to be framed upon it. But it is not essen- 
tial for the purpose of s. 11, Expln. IV 
that an issué should have been framed. 
What the rule says is : 

“Any matter which might and ought to have 
been made ground of defence or attack in such 
former suit shallbe deemed to have been a matter 
directly and substantially in issue in such suit.” 

Undoubtedly the defendant’s claim to a 
tight of way was set up by way of 
defence to the plaintiff's prayer for an 


MUHAMMAD ABDUL AZIZ v. GULAM JULANI (MADR.) 


-Zamindari Co., Ltd. 


591 


injunction. It was not only raised in the 
pleading, but argued and supported by 
evidence atthe trial and decided by the 
Court. An issue which has been decided 
by the Court, although the issue was not 
in fact necessary or proper to be tried, 
will operate as res judicata: Midnapore: 
v. Naresh Narayan 
Roy (1). In Venkataratnamana v. Krishs 
namma (2), it was held by Abdur Rahim, J. 
thatifa question has been allowed to be 
raised by a party before the trial Court, 
and that Court has given a decision upon 
it, and that decision is challenged in 
appeal by the other party, the case falls 
outside Expln. IV of s.1l. In my judg- 
mentthe defendant’s claim to a right of 
way was made aground of defence to the 
plaintifs suit and must be deemed to 
have been a matter in issue in that 
suit. I think the Subordinate Judge was in 
error in refusing to decide it in the appeal.- 
There remains the question whether, as held 
by the District Judge in the present suit, 
the decision inthe previous suit does not 
bar the defendant from denying the- 
Plaintiff's claim toa right of way. It has 
been argued by the appellant’s learned 
Advocate that seeing that the Subordinate 
Judge in the previous suit confirmed the 
decree of the trial Court, his observation 
that it was unnecessary to decide the 
question of right of way must be regarded 
as Meaningless. As already observed, I 
think the Subordinate Judge was wrong 
in the attitude he took towards this 
question. But wken. the Subordinate 
Judge has expressly refrained from decid- 
ing it, cannot say that he has decided 
it. And if he has not decided it, the" 
issue has not been finally decided within 
the meaning of s. 11, Civil Procedure Code.’ 
In Abdulla Ashgar Ali Khan v. Ganesh, 
Dass (3), a particular issue had been 
decided by two Courts, but when the case: 
came to the final Court of Appeal that’ 
Court refused to decide the issue,and it’ 
was held that there had been no final: 
decisicn on it. Their Lordships referred: 
tothe judgment in Shoosagar Singh v. 

(1) 51 O 631; 80 Ind. Oae. 827; AI R 1934 P O 144;. 
511A 293; £6 Bom. LR 651;47M LJ 23; 35M LT- 
160; (1924) M W N 723; 290 W N 34; 20 L W 770;, 
LRS5AP O) 137; 23 A LJ 16; 3Pat, LR 193;6 P 


L T 750 (P O). 
(2) 13 L W 25; 57 Ind. Oas, 735; A I R 1921 Mad. 
21 


(3) 45 O 442; 42 Ind. Oas, 959; AI R 1917 PO 201; 
44 I A 213; 128 P W R 1917; 22 M L T 451; 22 CW N- 
191: 3 P L W 381; 26 OL J 568; 15A L J 889; 19 Bom, . 
L R972; 34M L J 12; 7L W 62;132PLR 1917; . 
(1918M W NT (P 0). 
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Sitaram Singh (4), where it is said : 

“To support a plea of res judicata it is not 
enough that the parties are the same and that the 
same matter is in issue. The matter must have 
been finally heard and determined. If there had 
been no appeal in the first suit the decision of the 
Subordinate Judge would no doubt have given 
tise tothe plea. But the appeal destroyed the 
finality ofthe decision The judgment of the lower 
Oourt was superseded by the judgment of the Court 


of Appeal.” 

So here I think the result of the Sub- 
ordinate Judges judgment on appeal is 
that the question of the defendant's 
alleged rignt of way was not finally deter- 
mined. The District Munsifin the present 
suit has held that the plaintiff had estab- 
lished this right of way over the yard Y. 
The case must go back tothe lower Appel- 
late Court to decide the appeal from that 
decision on its merits. As each party to 
this second appeal has in part succeeded, 
Ithink the proper orderis to make no 
order astothe costs of the second appeal. 
The costs cf the two lower Courts will abide 


the result of the appeal. Court-fee 
will be refunded. (Leave to appeal re- 
fused.) 

N.-B. Order accordingly.. 


(4) 24 I A 50; 24 0616; 7 Bar. 124 (P O). 





MADRAS HIGH COURT 
Civil Appeal Nos. 26, 27 and 28 of 1937 
August 12, 1937 
Leao, O. J. AND VARADACHARIAR, J. 
D. DOSS— APPELLANT 
versus 
O. P. CONNELL AND anctare (JOINT 
OFFICIAL LIQUIDATORS)—Resronpents 


Company—Directors—Wilful negligence, what is— 
Companies Act (VII of 1913), ss. 103, 235— Directors 
0 Oonpany not paying amount due in respect of their 
shares—Business started as result of certificate obtain- 
ed by false declaration to knowledge of directors— 
Business wound up—Directors held guilty of wilful 
negligence and lable to make re-payment under 
8, 235. 

Where the Articles of Association comprise the 
idemnity to directors for anything done by them, 
except where loss has been incurred ae theresult of 
wilful feglect or wilful default on their part, in order 
to be guilty of wilful negligence not only must a 
director be guilty of negligence, but he must know 
that he is committing a breach of duty or is recklessly 
eareless in the matter. A director is justified in 
trusting the officials of the Company unless he has 
reason to suspect them. Where apart from the in- 
solvency of ths official there is no other ground to 
suspect his honesty, the director is justified in truet- 
ing him, as, insolvency does not necessarily mean that 
aman is dishonest. In re City Equitable Fire In- 
surance Co. Ltd. (1), In re National Bank of Wales, 
Lid. (2) and Dovey v. John Cory (3), relied on, 

The directors of a Company must be deemed to 
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know the law. Burton v. Bevan (6), relied on 

In acase the minimum subscription required ac- 
cording to the Articles of Association of a certain 
Oompany had been subscribed, but the amounts 
due on them by the directors had not all been paid 
and the certificate permitting the Company to com- 
mence business had been obtained as the result of a 
false declaration made. The directors knew of the 
obtaining of this certificate and they were fully 
aware that the Oompany had started business. The 
Company closed its doors shortly and a compulsory 
winding up order was passed. 

Held, that the directors were guilty of wilful 
neglect and hence were liable to make re-payment 
under s. 235, Oompanies Act. 

C. A. against an order of the Gentle, J. 
dated February 5, 1937. 

Messrs. K. Krishnaswamy Ayyangar, F. 
Antoney Lobo, S. R. Subramaniam, K. C. 
Subramanian Chettiar, O. Rajavelu Chetty 
and A. Ramaswami, for the Appellant. 

Mr. A. Westmoreland Wood, for the Res- 
pondents. 

_Leach, C. J.—This appeal and Appeals 
Nos. 27 and 28 of 1937 arises out of a 
misfeasance summons taken out by the 
Official Liquidators of the General Banking 
Corporation, Limited, against the directors 
of that Company. The appeals have been 
heard together and it will be convenient 
to deal with them in one judgment. The 
Company was registered on May 11, 1933, 
for the purpose inter alia of doing all kinds 
of banking business. The promoter was one 
P. K. Nair, a Barrister-at-law, who was at the 
time and has since remained an undis: 
charged insolvent. Nair, who was responde 
ent No. 9 in the proceedings before the 
learned trial Judge, arranged that he should 
be appointed legal adviser to the Company 
and the “advisory director.” A prospectus 
was prepared, but fortunately there was 
no general application made to the publice 
to subscribe shares. There were eight other 
directors, who were respondents Nos. 1 to 
8. Two of them, respondents Nos. 3 to'5 
(B. Gulabchand Sowcar and M. Le Ranga- 
nayakulu), were not served and they took 
no part in the proceedings. Respondent 
No. 4, A Madhava Rao, who was the Ohair- | 
man of the Company, and Nair absconded 
before the proceedings commenced. The 
Official Liquidators sought to make all the 
respondents, except respondents Nos.3 and 
5, liable under s. 235, Oompanies Act, 1913, 
for (1) a sum of Rs. 4,988-7-2, which has . 
been misappropriated by Nair, and (2) a 
sum of Rs. 6,441-9-3, representing liabili- 
ties incurred by the Company from the date 
it started business until the date it closed 
its doors. The certificate permitting busi- 
ners to be started wasissued on September 
4, 1933, and business was actually com- 
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menced on the 7th of that month. The 
bank’s doors were closed on February 16, 
1934; a petition for winding up was pre- 
sentedon March 5of that year and on 
April 6, 1934, acompulsory winding up order 
was passed. 

Gentle, J. before whom the case came 
held that respondents Nos. 1,2 and 4(Rao 
Bahadur M. ©. Rajah, V. Venkateswara 
Sastrulu and A. Madbawa Rao) were each 
liable to pay the sum of Rs. 4,988-7-2 
-claimed asthe first item and respondents 
Nos. 2, 4 and 6 (respondent No. 6 being D. 
Doss) were each responsible for the pay- 
ment of the sum of Rs. 6,331-9-3 the second 
item claimed. He also held that in res- 
pect of the sum of Rs. 6,331-9-3 respond- 
ent No. 1 was liable to pay Rs. 2,833 9-9, 
and respondent No. 7, Rs. 5,408, these sums 
being calculated in accordance with the 
dates on which they resigned from the 
Board of Directors. Appeal No. 26 is the 
appeal of respondent No. 6 in respect of 
tne sum of Rs. 6,331-9-3. Appeal No. 27 
is by respondent 7 in respect of the sum 
of Rs. 5,408; and Appeal No. 28 embraces 
the appeals of respondents Nos. Land 2in 
respect of the sum of Rs. 4,988-7-2, that of 
respondent No.1 in respect of the sum 
of Ks, 2,833 9-9 and that of respondent No. 2 
in respect cf the sum of Rs. 6,331-9-3. Res- 
pondent No. 4 has not appealed and the 
order of the learned Judge has become 
final as against him. 

The nominal capital of the Company 
was Rs, 1,00,000 divided into 2,000 shares 
of Rs. 50 each. Of the Rs, 50 payable on 
each share, Rs. 10 was payable on appli- 
cation, Rs. 15 on allotment and the balance 
in five equal instalments. The Articles of 
Association provided that the business of 
the Oompany might be commenced as soon 
as 50 shares, that is Rs. 9,500 had been 
subscribed. Before the Company was in- 
corporated, a draft agreement had been 
prepared under which the Company was to 
advance to Nair a sum of Ks. 10,000 on 
the security of his interest in the assets of 
the Indian Law Times Ltd, and a life 
policy of Rs. 10,000. The Indian Law 
Times, Ltd., had been acquired by Nair and 
his insolvency arose in connection with this 
business. The argument was that of the 
loan of Rs. 10,000, Rs. 5,000 should be paid 
to Nair for the purpose of enabling him to 
redeem the assets of the Indian Law Times, 
Ltd., from the hands of the Oficial Assignee, 
After the incorporation of the Oompany, the 
agreement was executed and in due course 
Nair executed the requisite mortgage. deed. 


176—75 & 76 
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Although business was not started until 
September 7, 1933, advertisements were 
inserted by Nair in the local press on June 
21 and July 15, 1933, calling for applications 
for posts on the staff of the Company. It 
was intimated that the successful candi- 
dates would be required to deposit 
security for the proper performance of 
their duties, Applications were received 
in the course of July and August and a num- 
ber of appointments were made, the per- 
sons appointed furnishing security in the 
aggregate sum of Rs. 10,720. I should 
mention that Art. 63 of the Articles of Asso- 
ciation provided that the Chairman should 
have the power of appointing, promoting, re- 
ducing, suspending and removing all officers 
of the bank, subject to the approval of the 
Board of Directors, and should have the 
power to fix all remunerations, salaries and 
wages to be paid by the Oompany. Sub- 
scriptions were received for only sixty-five 
shares. The subscriptions by the respoud- 
ents were as follows: 


Respondent No. Number at shares 


5 
20 
10 

5 
5 
5 
5 


Respondents Nos. 1, 2,4 and 6 paid nothing 
in repect of their shares. Respondent No. 3 
paid Rs. 250 on account of the Rs. 1,000 
owed by himin respect of his 20 shares, 
and respondent No.7 paid Rs. 30 on account 
of the Rs. 250 owed by him in respect of 
his five shares. Respondents Nos. 5 and 8 
appear to have paid for their shares in 
full. The actual capital which the Com- 
pany had when it started business wag 
Rs. 780. Item No.l of the claim, viz, the 
sum of Rs. 4,988 7-2, represents security 
deposits provided by the employees which 
Nair put into his own pocket. The Oom- 
pany had no right to utilise these moneys 
for its own purposes and the fact that Nair 
misappropriated them is common ground. 
The learned Judge held that respondents 
Nos. 1,2and 4 were responsible for this 
sum, because they had not used reason- 
able care in carrying out their duties. He 
considered that it was incumbent on them 
to see that the Company's moneys were in 
a proper state of investment and that Nair 
being an undischarged insolvent, should not 
have been allowed to take charge of the 
security deposits of the employees. The 
learned Judge held as.a fact that respond- 
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ents Nos. 2 and 4 had knowledge of Nair’s 
insolvency, but he was not satisfied that 
respondent No. 1 had such knowledge. He, 
however, held that they were all liable as they 
took no steps to see that a responsible per- 
son was attending to the Company's finances. 
They had all failed to carry out their duties 
and were guilty of the grossest negligence. 
The position with regard to this sum of 
Rs. 4,988-7-2 is altogether different from the 
position with regard .to the sum of 
Rs. 6,331-9-3, which I will deal with sepa- 
rately. 

With regard to the first sum, the learned 
Advocate for respondents Nos; 1 and 2 (ap- 
pellants here) contends that the learned 
trial Judge has miscorceived the law with 
regard to the duties of directors. He says 
that on the authorities it must be shown 
that the directors had kuowledge of the 
factsand that they acted wilfully despite 
their knowledge. Before passing to the 
authorities, I should refer to Art. 95 of the 
Articles of Association. This article had 
been very badly drafted, but it is intended 
to comprise the usual idemnity to directors 
for anything done by them, except where 
loss has been incurred as the resulf of wilful 
neglect or, wilful default on their part, and 
itis accepted by both sides that it has this 
effect. The duties of directors and what is 
meant by wilful negligence were dealt with 
at length by Romer, J. in In re City~Equit- 
able Fire Insurance Co.; Ltd., (1), at p. 427* 
The learned Judge who discuesed the autho- 
tities there pointed out. that in order to 
ascertain the duties that a person appointed 
tothe Board of an established Oompany 
undertakes to perform, it is necessary to 
consider not only the nature of the Oom- 
pany's business but also the manner in 
which the work of the Company is in fact 
distributed between the directors and the 
other officials of the Company, provided 
always that this distribution is areasonable 
one in the circumstances, and is not incon- 
sistent with any express provisions of the 
Articles of Association. In discharging the 
duties of his position thus ascertained, a 
director must, of course, act honestly ; and 
he must also exercise some decree ot both 
skill and diligence. The learned Judge, 
however, pointed out that (1) a director need 
not exhibit in the performance of his duties 
a greater degree of skill than may reason. 
ably be expected from a person of his know. 


ay (1925) 1 Oh. 407; 94 L J Ch. 445; 133 LT 520; 40 


wi R 853; 19 Li. L Rep. 225; 1925 B & O R 
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ledge and experience ; (2) hv is not bound 
to give continuous attention to the affairs 
of the Company, his duties being of an 
intermittent nature to be performed at 
periodical meelings ; and (3) in respect of 
all duties that, having regard to the exi- 
gencies of businessand the Articles of Asso- 
Ciation, may properly be left to some other 
official, a director is, in the absence of 
grounds fcr suspicion, justified in trusting 
that official to perform such duties honestly. 
Dealing with the question of wilful negli- 
gence, the learned Judge observed (p. 434* 
of the report) : 

“An act, or an omission to do an act, is wilful 
where the person of whom we are speaking knows 
what heis doing and intends to do what he is 
doing. Butif that act or omission, amounts to a 
breach of his duty, and, therefore, to negligence, is 
the peson guilty of wilful negligence? In my 
opinion that question must be answered in the nega- 
tive unless he knows that he is committing, and 
intends to commit, a breach of his duty, or is reck- 
lessly careless in the sense of not caring whether his 
act or omission is or is not a breach of duty.” 

This view was attirmed by the Oourt of 
Appeal consisting of Pollock, M. R., Warring- 
ton, L. J. and Sargani, L. J. With 
regard to the question wnether a director 
is Justified in trusting the officials of the 
Company. 1 would aiso refer to the obser- 
vations of Lindley, M. R. in In re National 
Bank of Wales, Lid. (2), p. 673 f : 

“Business cannot be carried on upon principles 
of distrust. Men in responsible positions must be 


‘trusted by those above them, as well as those below 


them, until there is reason to distrust them. We 
agree that care and prudence do not involve dis- 
trust; but for a director acting honestly himself to 


“be held legally liable for negligence, in trusting the 


officers under him not to concealfrom him what 
they ought to report to him, appears to us to be lay- 
ing too heavy a burden on honest business men.” 

‘This case was taken to the House of 
Lords: Dovey v. John Cory (3), Lord 
Davey there said (p. 4924): 

“1 think the respondent was bound to give his 
attention to and exercise his judgment as a man 
of business on the matters which were brought before 
the Board at the meetings whicn he attended, and 
it is not proved that he did not doso. But 1 think 
he was entitled to rely upon thejudgment, informa- 
tion, and advice ot the chairman and general 
manager, as to whose integrity, skill, and competence 
he had no reason forsuspiciun, | agree with what 
was said by Sir George Jessel, In re Hallmark's 
case (4) and by Chitty, J. in Ln re Denham & Co. (5) 


(2) (1899) 2 Ch. 629; 68 L J Ch, 634; 81 L T 363; 48 
WR 99. 


(3) (1901) A O 477; 70 L J Oh. 753; 85 L T 257; 50 W 

R 65; 17 T L R732, ` 

v ge 8) 9 Ch. D 329; 47 L J Ch, 868; 38 L T 660; 26 
24. 

a (1883) 25 Oh. D 752; 50 L T 523; 32 W R 
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that directors are not bound to examine entries in 
the Company's books. It was the duty of the general 
Manager and (possibly of the chairman to go care- 
fully through the raturns from the branches, and to 
bring before the Board any matter reqiuring their 
consideration; but the respondent was not, in my 
opinion guilty of negligence in not examining them 
for himself, notwithsianding that they were laid on 
the table of the Board for reference.” 

Now what is the position here? As 
I have pointed out, the matter of the 
appointment of the staff was in the hands 
of the chairman. It is not suggested that 
respondents Nos. 1 and 2 had any reason 
whatsoever to suspect the integrity of the 
chairman. Itis also not suggested, apart 
from his insolvency, that they had any 
reason to suspect the integrity of Nair. It 
is true that Nair was an undischarged 
insolvent, but insolvency does not neces: 
sarily mean that a man is a dishonest 
man. Therejis here an entire absence of 
anything which would point the finger of 
suspicion to either the chairman or to Nair 
in the matter of these appointments. 
There was certainly no reason for any of 
‘the directors to suspect that Nair would 
utilise the security deposits for his own 
Purposes, and there is no reason to suspect 
that the chairman knew that he was so 
doing. It is abundantly clear from the 
minutes that when it was discovered that 
Nair had utilised these security deposits 
for his own purposes, the matter was 
immediately taken up by the directors 
and he was called upon to re-pay. Nair 
appears to have utilised Rs. 4,500 of the 
deposits towards the Rs. 5,000 which was 
to be paid to him under the mortgege for 
the purposes of redeeming the assets of 
the Indian Law Times, Limited, but in- 
stead of redeeming those assets he kept 
the money. But nobody knew about this 
until afterwards. The authorities show 
that where there is an indemnity clause 
of the kind we have here, not only must a 
director be guilty of negligence, but he 
must know that he is committing a breach 
of duty or is recklessly careless in the 
matter. Romer, J. at p. 468* of the report 
in In re City Equitable Fire Insurance Co. 
Ltd. (1), emphasized this. It seems to us 
that respondents Nos. 1 and 2 were justified 
in trusting the chairman and Nair to deal 
properly with the employees and therefore 
it cannot be said: that they were giulty 
of wilful negligence in so doing. In 
these circumstances, we consider that the 
appeal so far as it relates to the sum of 





“*Page of (18:5) 1 Ch—[Ead]. 


D. DOSS V. 6. P. ÖONNÉLL (MADR.) 


505 


Rs. 4,988-7-2 must be allowed. 

But entirely different considerations arise 
with regard to the sum of Rs 6,33] 9-3. In 
this connection it is necessary to refer to 
8.103, Gompanies Act. This section pro- 
vides that a Company shall not commence 
any business or exercise any borrowing 
powers unless (a) shares held subject to 
the payment of tbe whole amount thereof 
in cash have been allotted to an amount 
not less in the whole than the minimum 
subscription; and (b) every director of the 
Company has paid to the Company on each 
of the shares taken or contracted to bs 
taken by him and for which he is liable 
to pay in cash, a proportion equal to the 
proportion payable on application and 
allotment of the shares offered for public 
subscription or, in the case of a Company 
which does not issue a prospectus inviting 
the public to subscribe for its shares, on the 
shares payable in cash; and (c) there has 
been filed with the registrar a duly veri- 
fied declaration by the Secretary or one 
of the Directors, in the prescribed form, 
that these conditions have been complied 
with. In this case the minimum subscrip- 
tion had been subscribed, but the amounts. 
due onthem by the directors had not all 
been paid and the certificate permitting 
the Company to commence business had 
been obtained as the result of a false 
declaration made by Nair. The learned 
Judge found that all the respondents knew 
of the obtaining of this certificate and 
that they were fully aware that the Oom- 
pany had started business on Septem- 
ber 7, 1933. They therefore all wilfully. 
permitted the Company to carry on busu. 
ness on the strength of a certificate 
obtained by a false declaration. We have 
no doubt that respondents Nos. 2,6 and 7. 
had knowledge of the obtaining of the cər- 
tificate and of the fact that business come. 
menced on September 7, 1933. With 
regard to respondent No. 1 it is said that he 
was actually in Madras only on July 26, 27 
and 28, of and between August 13 and 18. 
But it is clear on his own evidence that 
he returned to Madras on September 28. 
We have no doubt that he was fully aware 
by that date, if not before, that the cer- 
tificate had been obtained and that busie 
ness was being carried on. We are also 
satisfied that these 4 respondents were fully 
aware that the directors had not paid 
what was due in respect of their respective 
shares and that they knew that the Com-` 
pany had no right to commence business. 
In any event they must be deemed to’ 
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know the law. In Burton v. Bevan (6), 
which was also a case of misfeasance, 
Neville, J. remarked : 

“I think it is immaterial whether the director 
had knowledge of the law or not, I think he is bound 


toknow what thelaw is, and the only question is,: 


did he know the facts which made the act complained 
of 8 contravention of the statute ?” ‘ 


In the present case the learned trial 
Judge bas held that they did know and 
we are in entire agreement with him. 
This means that the directors allowed 
this Company to open its doors and keep 
them open for months knowing full well 
that s. 103 had not been complied with, 
that the Company had no capital with 
which to carry on business and that depo- 
sits made by customers in current and 
other accounts were being utilised by the 
management for the payment of wages 
and current expenses without any likeli- 
hood of the Company being able to pay- 
back such moneys. In other words they 
knew that the bank was utilising its cus- 
tomer's moneys dishonestly. Asthe result 
of the Company having obtained by means 
of a false declaration a certificate allowing 
it to carry on business and as the result 
-of the respondents having allowed the 
Company to keep open its doors, the Com- 
pany has suffered loss to the extent of 
Rs. 6,331-9-3. We are of opinion that 
respondents Nos. 1,2, 6 and 7 have been 
guilty of wilful negligence and that they 
are: liable to make repayment under 
B. 235, Companies Act. We therefore 
agree with the finding of the learned trial 
Judge on the second part of the case. 

We have been asked to relieve these 
respondents from the consequences of their 
wilful negligence, under the provisions of 
8. 281, Companies Act. That section pro- 
vides that if in a proceeding for negligence, 
default, breach of duty or breach of trust 
it appears to the Court hearing the case 
that the person may be liable but has 
acted honestly and reasonably and ought 
fairly to be excused, the Ccurt may relieve 
him wholly or in part from his liability. 
This power to relieve is placed in the 
hands of the Court when it is convinced 
that a persou has acted honestly and rea- 
sonably. In this: case even if it be said 
that: these respondents acted honestly, it 
cannot be said that they acted reasonably 
and we are unable to grant them any 
relief under this section. The order of 
the learned Judge against respondents 
Nos. 1, 2,6 and 7 in respect of Item No. 2 

(6) (1908) 2 Oh. 240; 77L J Oh. 591; 99 L T 342; 15 
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of the claim will therefore stand. As the 
appellants have succeeded in part and failed 
in part, we do not propose to make any 
order asto costs. The liquidators will have 
their costs out of the assets of the Com- 
pany. 


N.S. Appeal partly allowed. 





LAHORE HIGH COURT 
Civil Revision No. 1006 of 1937 
January 10, 1938 

i DALIP SINGH, J. 

RAMESH CHANDRA JOSHI AND OTHERS—- 
PETITIONERS 

versus 

MURLI MANOHAR JOSHI AND ANOTBER— 
RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 29— 
Powers of temporary and permanent guardians ap- 
pointed under Act—Distinction. 

Temporary as wellas permanent guardians and 
their powers are defined in s. 29, Guardians and 
Warde Act, and no distinction can be drawn be- 


tween the powers conferred on a permanent guardian. 


by the Act and the powers of a temporary guardian; 
both are appointed and declared by the Oourt and 
s. 29 refers to the powers of guardians appointed and 
declared by the Oourt. 

O. R. from an order of thé District 
Judge, Delhi, dated October 29, 1937. 

Messrs. Dina Nath Bhasin and Anand 
Mohan, for the Petitioners. 

Mr. J. N. Aggarwal. for the Respondents. 

Judgment.—The Counsel for the peti- 
tioners in this case contends only that the 
order of the trial Court directing the sale 
of the property by the temporary guardian 
is ultra vires because the temporary guar- 
dian has no power to cell land even under 
the direction of the Oourt. The contention 
is based, so far as I can see, on the absence 
of any specific permission in the Guardians 
and Wards Act as to the powers conferred 
ona temporary guardian, but it appears to 
me that temporary as well as permanent 
guardians and their powers are defined in 
s. 29and I see no reason for drawing a 
distinction between the powers conferred 
on a permanent guardian by the Act and 
the powers of a temporary guardian: both 
are appointed and declared by the Court 
ands. 29 refers to the powers of guardians 
appointed and declared by the Court. 

On the merits the learned Oounsel 
wishes to contend that certain other pro- 
perty should be sold rather than this pro- 
perty. No such point was urged in the 
Court below and I do notsee how it can 
be taken up now. I, therefore, dismiss the 
petition for revision with costs. 

D. . Petition dismissed, 


a 
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RANGOON HIGH COURT 
Civil Regulation No. 310 of 1936 
June 8, 1937 
BRrRAUND, J, 

NATIONAL CARBON Oo. —PLAINTIFRS 

versus 
SEI SIN & Co.— DEFENDANTS 

Trade-mark—Infringement—Duty of Court—Its 
impression by looking at articles—Praof of actual 
deception in “ passing off ` cases, if essential. 

In cases of trade-mark infringement the Oourt 
must exercise its own judgment from the impression 
which it obtains from looking at the exhibits in 
question, That is the safest if indeed not the only 
guide that the Court can have in such cases. It 
is no part of what it is necessary to prove in a 

. “passing off " action that there has actaally been 
deception. It is quite sufficient ifthe plaintiffs can 
prove the probability of deception. It becomes 
then what is known ash quia timet action. 

The Court refused to grant an injunction to an 
American firm of manufacturers of “ Eveready ” 
torches and batteries, against a Chinese Firm, 
trading in same goods in Rangoon. The Court held 
that any ordinary individual with ordinary powers 
of observation who examined the articles side by 
side in a show case would not have the least diffi- 
culty in telling that they were entirely different pro- 
ducts apart altogether from the fact that there wag 
Chinese writing on one of them while there was 
none on the other. 

Mr. C. N. Paget, for tha Plaintiffs, 

Mr. C. H. Campagnac, for the Defend- 


ants. 


dJudgment.—I do not propose to reserve 
my judgment. This is a case in whicha 
company incorporated in America seeks an 
injunction against a Chinese firm trading 
in Rangoon to restrain the latter from 
importing into, and selling in Burma bat- 
teries for electric torches under a ‘“‘get-up” 
which, it is alleged, is calculated to pass 
off those batteries as and for the batteries 
of the plaintiffs. 

The plaintiffs are manufacturers of elec- 
tric torches and electrice batteries which 
have become very well-known under the 
name of “Eveready.” There is no dispute 
but that the plaintiff company is an old 
established company with alarge business 
and it is conceded—at any rate it is not 
disputed—that the plaintiffs have imported 
electric batteries into Burma for at least 
ten years. Some conception of the size of 
its business can be obtained from the fact 
that in the first eight months of 1936 the 
plaintif company sold eight and a half 
million batteries of cne sort or another in 
Burma. One of the characteristics of the 
trade in electric batteries is—and there 
again is no dispute as to this—that all bat- 
teries or cells for electric torches are of 
much the same shape and size. Accord- 
ingly, there isno room for any passing off. 
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so far as shape or size is concerned. The 
electric batteries with which we are con- 
cerned are circular and, for the sake of 
Gonvenience, may be described as being 
either in a small size or in a large size, the 
larger size being obtained merely by in- 
cluding two small ones in one cover. The 
get-up of the plaintiff's battery, which so 
faras I know has not altered throughout 
the period of ten years, is illustrated by 
Ex. A. Exnibit A is a specimen of what I 
have called the large size battery, composed 
of two cells, one superimposed upon the 
other, contained in and held together by a 
wrapper designed in colours upon waich is 
printed all those details as to the name of 
the manufacturer and so forth as to the 
article in question which one usually 
finds in the “get-up” of articles of this 
description. | 

The groundwork of Ex. A is grey or 
smoke colour. At the top and at the bot- 
tom afe two narrow bands of navy blue 
and, on each side—if a circle can be said 
to have a side—is what Mr. Paget neatly 
describes, if { may say so, is a panel. That 
panelis of a vivid red colour surrounded 
by a thin white line at its edges and en- 
closed outside that again by a series of 
thin blue lines. Across the red panel on 
each side, at about three-fourths of its 
height, is a bar of blue on which is printed 
in white letters the word “fiveready.’ 
Upon the rest of the red panel, there is 
printed either in white or in black letter- 
ing, a description of the battery in ques- 
tion. It is described as “No. 791 two cell 
extra long life battery’ and there then 
follow certain instructions as to how it 
should be used. Finally comes the name 
of the plaintiffs as the manufactures, with 
the address, I think, of their factory in the 
United States of America. That is a brief 
description of Ex. A. 

Exhibit A is of importance not so much, 
I think, for its detail, but for the impression 
that iv conveys, because it has been and 
truly said, that in matters of this kind what 
must be looked at as the important con- 
sideration is what catches the eye gener- 
ally. And the impression that catches my 
eye, speaking generally, when 1 look at 
Ex. A is an impression of vivid red super- 
imposed upon a grey blue back ground 
with certain touches of navy blue. That 
is the impression conveyed to my eye by 
Ex. A. I should perhaps say that other 
specimens of the plaintiffs’ products have 
been exhibited as Ex. C which though they 
differ slightly in detail, do not, I think, 
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differ in substance from the genera] ‘get- 
up’ of Ex. A. Thatis the plaintiffs’ article 
and that is the ‘get-up’ under which it is 
marketed in Burma. I should perhaps 
notice in passing that upon Ex. A itself, 
there is no trace of any writing in Burmese 
but on certain other exhibits of the plaint- 
iffs' batteries there is upon one side of the 
battery a description in Burmese charac- 
ters, Ez. 9 on No.:950 and No. 935. 

Now, the defendants are a firm of 
Chinese gentlemen carrying on business in 
Dalhousie Street. They started importing 
batteries into Burma from China in about 
the year 1935. There is another singular 
thing about the battery trade which is 
that there appear, at any rate so far as 
Burma is concerned, to be only two princi- 
pal sources of supply of electric torch 
batteries. One is America in the form of 
the plaintiffs’ ‘Eveready’ batteries and the 
other is China. It seems that China has 
made a speciality of producing cheap 
batteries so far as the Burma market is 
concerned. It issubstantially truc—at any 
rate it is rot disputed in this case—that 
there are virtually only two classes of 
batteries, cne the American ‘Eveready’ 
battery and the other those various kinds 
of cheap Chinese batteries which I have 
mentioned. Bo that a Barman, or an 
Indian, or a Chinaman, or anybody else in 
Burma who wants a battery has his choice 
between the expensive American ‘Eveready’ 
battery or one of the many cheap kinds of 
Chinese batteries. 

It was some of these cheap Chinese 
batteries that the defendants were minded 
to import into Burma in 1935. One of 
.their partners has given evidence and has 
explained--and I see no reason at all to 
accept his explanation—that in 1935 he 
received from a firm in Hongkong which 
specializes in ihe manufacture of batteries 
for electric torches a catalogue showing 
the various kinds it produced. The cata- 
logue is exhibited. He says that he decided 
to give a trial order and picked out some 
five or six kinds among which was the 
Ex. B kind which is the battery complained 
of by the plaintiffs in this suit. The cata- 
logue sent was not a coloured catalogue 
and, so far as the catalogue itself is con- 
cerned, it would, Iam quite satisfied, have 
been impossible for the defendancs to know 
whether the batteries they were choosing 
were red, green, blue or any other colour. 
There is no evidence that they had any 
other source of knowledge. He has been 
pressed in cross-examination as to’ why he 
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should have chosen the Ex. B battery and 
his answer was that the illustration of it 
in the catalogue showed that it had on it 
certainhinese words, among which were 
the words ‘full power battery’. This 
happened to take his eye and accordingly 
he included some batteries of that kind in 
his trial order. 


He was cross-examined with a view, I 
suppose, to showing that he had deli- 
berately contrived to get into Burma a 
battery of the same ‘get-up’ as the plaint- 
iffs’ battery. But, for myself, I see no 
reason, in the absence of far more evidence 
on the point than there isin this case, why 
I should disbelieve the explanation that 
he has given. There is nothing whatever 
before me from which I can attribute to 
the defendants in importing these batteries 
—at any rate, in the first place—into 
Burma anything but a perfectly honest 
motive. That, of course, would not by 
itself be by any means conclusive of tbe 
matter, because they may yet be restrained 
from importing these batteries and selling 
them in Burma notwithstanding that in 
the first place they import them with a 
perfectly bona fide and honest motive. But 
I desire to put on record in view of the 
line the cross-examination has taken, that 
there is nothing at all, so far as I can see, 
from which it can be reasonably suggested 
that at any rate in the first place, the 
defendants were actuated by anything but 
a perfectly honest motive in bringing these 
batteries to Burma. 


I will now attempt to describe Ex. B. 
Exhibit B, that is to say, the defendants’. 
battery imported . from China which is 
ecmplained of in this suit, is of precisely 
the same size as the “Eveready” battery, 
Ex. A. There is nothing in the least sig- 


‘nificant in that because it is conceded that 


batteries are of standard sizes. - Its motive, 
cr rather the motive of its colour scheme, 
is also red butit lacks what, to my mind, 
is certainly one of the distinguishing 
features of Ex. A, viz. the prominent dis- 
tinctive grey or smoke coloured background 
and, if I may say so, that is an effect 
which seems to me 10 be quite artistic. 
On the other hand, while Ex. B has what 
possibly may be described as panels on 
either side, those panels are of a different 
shade of red much duller than the red on 
Ex. A and they are superimposed not upon 
a grey background at all, but on dark 
blue. It is true that round each panel 
there is a single white line at the top 
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and the bottom there are also thin white 
ines. 

There is, however, another feature about 
Ex. B which is altogether lacking in Ex. A. 
While one of the panels contains a descrip- 
tion of the battery in English characters, 
the other one contains the same description 
in Chinese characters. Chinese characters 
are distinctive things whether you can read 
them or not. That, to my mind, is signi- 
ficant, not because the users of batteries in 
Burma can be expected to read Chinese 
but because it is afeature which is alto- 
gether lacking in Ex. A, To sum up, there- 
fore, my impression of Hx B Ihave the 
impression of a dull red (a different colour 
altogether from Ex. A) on a blue back 
ground and, speaking for myself, if I looked 
at Ex. B at all closely, I should have 
little doubt, having regard to the Chinese 
characters on the back that it was a 
Chinese product, bearing in mind that 
there are only two kinds of products that 
come into this country, viz, first the 
“Eveready” and all the rest Chinese. 

Iam asked by the plaintiffs to say that 
the importation into Burma of 
calculated to mislead purchasers of bat- 
teries throughout Burma into believing, or 
that there is grave danger that they will 
be misled into believing, that, if they buy 
one of the Ex. B batteries they are getting 
an “Eveready” battery. I have observed 
before, that this is a matter upon which 
the Oourt must exercise its own judgment 
from the impression which it obtains from 
looking at the exhibits in question. That 
is the safest if indeed not the only guide 
that the Court can have in such a case as 
this. This is one of those cases in which 
no case of actual “passing off” has been 
proved at all. That of course is not in 
itself fatal toa “passing off” action, It is 
no part of what it is necesssry to prove in 
a “passing off” action that there has ac- 
tually been decepticn. It is quite suff- 
cient if the plaintiffs can prove the proba- 
bility of deception. It becomes then what 
is known as a quia timet action. 

It is of course much easier for the 
Court if it has before it evidence upon which 
it can rely that cases of actual deception 
have taken place. That relieves the Oourt 
of a great deal of its responsibility. In 
this case there isno such evidence though 
one witness attempted to suggest that he 
was aware of one case of deception. I un- 
hesitatingly decline to believe that witness. 
He was the second of the plaintifis’ wit- 
nesses, a man named Devchand Valjee, 
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whə said that he knew a case in which a 
man had once asked for an “Eveready 
battery and had been given a Chinese bat- 
tery without knowing the diference. But 
when he was pressed to give the name of 
the shop and the name of tue purchaser or 
any particulars about it, he was quite un- 
able to doso, and I have not the slightest 
doubt that in that case that witness was 
drawing on his imagination. I can only 
treat this as a case in which there is no 
actual evidence of deception. 

I have therefore to look at Hx. B and 
to ask myself if this is a case in which 
Ex. B is reasonably calculated to be passed 
of as Ex. A. I desire to make it clear 
that I am quite alive to the difference in 
the considerations one is entitled to apply 
in this country to those that one would 
apply in Europe. In this country the 
population in up country districts which 
buys batteries is largely illiterate and per- 
force relies to a far greater extent than 
the purchaser in Europe upon either the 
trade-mark or the get-up of the article he 
is proposing to purchase. I am fully con- 
scious too, and it has been observed by 
many authorities that both the oppor- 
tunity and the inclination to put a “get- 
up” to dishonest purpose .is far greater 
here than elsewhere and that one of 
those things that a trader is entitled to 
be protected against is having a mark put 
into circulation which is reasonably liable 
to be used for a dishonest purpose. : 

Bearing all these matters in mind, 
I come back simply to this, that I have 
Er. A and I have Hx. B and I have to ask 
myself whether there is a reasonable liabi- 
lity to confusion between.them. In my 
view there is not. J have already described 
them and I do not propose to attempt to 
do so again. The dominant character- 
istics of Hx. A are the vivid red upon the 
grey vackground. The colour scheme of 
Ex. B is, to my mind, a different red upon 
a dark blue background. 1 do not think 
that when that is considered, coupled as 
I say with the Chinese writing on Hx. B, 
any ordinary purchaser could reasonably 
be said to be liable to be confused. I should 
perhaps add that a good deal of evidence 
bas been given to the effect that in the 
shops in which these batteries are sold; 
they are, as a rule, displayed in show cases. 
Purchasers who are literate invariably ask 
for them by a name as “Eveready” bate 
teries. Indeed, it is more than probable 
that the hame “Eveready” is well-known 
not only to literate purchasers but to 
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illiterate purchasers as well. The ques- 
tion’ of literacy and illiteracy does not 
really arise so far.as the name of the 
article is concerned. A name can gain 
currency both among “literate” or “ilite- 
rate" people. Where, however, there are 
persons who do not even know the name 
“Eveready” then the evidence is that they, 
asa rule, examine the various specimens 
in the show cases. I think that any ordi- 
nary individual with ordinary powers of 
observation who examined Ex. A side by 
side with Ex. B in a show case would not 
have the least difficulty in telling that 
they are entirely different products apart 
altogether from the fact that there is 
Chinese writing on one of them while 
there is none on the other. In the circum- 
stances, therefore, I have come to the con- 
clusion that this suit must fail and be 
dismissed. It will be dismissed with costs 
to be assessed in the manner which the 
practice of this Court has established and 
for that purpose I fix the Advocate’s fee 
at 15 gold mohurs. 

D. Suit dismissed. 


nes 


MADRAS HIGH COURT 
Civil Revision Petition No. 1489 of 1935 
January 27, 1937 
Brasiey, O. J. 
BHYRADEVANHALLI LINGAPPA— 
PETITIONER 


VETSUS 
OFFICIAL RECEIVER, BELLARY— 
OPPOSITE PARTY 

Insolvency—Adjudication as insolvent—Insolvent 

endorsing pro-note to another— Subsequent dismissal 
of insolvency petition—Effect—Assignee of pro-note, 
if can sue on it, 
: Where subsequent “to his ex parte adjudication as 
insolvent on & petition of a creditor the person 
endorses a promissory note to another and the in- 
solvency petition is afterwards dismissed on contest, 
the effect of the dismissal is to revest the debtor's 
property in the debtor as from the date of the order 
of adjudication, and the transfer of the pro-note is 
a good transfer and the transferee can sue on it, 
Ramaswami Kottadiar v, Murugesa Mudali (1), 
Kothandarama Ravuth v. Murugesa Mudaliar (2) and 
Lachmi Chand v. Bepin Behari (3), relied on. 

O. R. P. from a decree of the District 
Munsif, Hellary, in Small Cause Court Suit 
No, 1445 of 1934. 

Mr. A. Gopalacharlu, for the Petitioner. 

Official Receiver, Bellary, in Person. . 

Ordeér.—The suit Lere was to recover 
Rs. 165-110 due on a promissory note dated 
August 10, 1930, executed by the defendant 
in favour‘of one Mallish who endorsed it 
to plaintiff No. 1 for Ks. 120 payable with 
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interest at 12 per cent. per annum. The 
date of the endorsement is August 14, 1934, 
Before that, on July 14, 1934, Malliah, the 
transferor, had been adjudicated an ingol- 
vent ond the Official Receiver was made a 
party tothe suit. The defendant contended 
amongst other things that the plaintiffs 
were not entitled to sueand he also plead- 
ed partial discharge. This latter plea was 
found agsinst by the trial Judge who held 
that the suit was maintainable and that 
plaintiff No. 2, namely the Official Receiver, 
stood in the shoes of the debtor and he, 
therefore, gave a decree in favour of plain- 
tiff No. 2 with costs but dismissed plain- 
tiff No. 1's suit, plaintiff No. 1 being the 
endorsee of the promissory note. If the 
adjudication of Malliah had stood, there 
would be nothing wrong so far as I am 
able to see with the lower Court's order; 
but further information shows that the order 
of adjudication passed,on July 14, 1934, 
was passed on a creditor's petition and was 
ex parte, and that later on, on August 20, 
1936; on a petition by the debtor and after 
contest the insolvency petition itself was 
dismissed, the order of dismissal being 
dated October 28, 1936. All this appears 
from the report made to the High Court 
Py, the District Judge dated January 21, 
1 


- As before stated, as things stood on the 
date of the lower Court’s order, that order 
was correct; but from what has transpired 
since, the order was wrong although of 
course the trial Court could not know what 
was going to happen in the future. In my 
view, the lower Court's order should now 
be corrected in view of later proceedings 
and what hasto be considered, therefore, 
is what effect those later proceedings have 
had upon this transfer. Obviously, after 


the dateof an adjudication the insolvent | 


has no power whatsoever to deal with his 
property which, by reason of the order of 
adjudication, vests in the Official Receiver. 
Therefore, any transfer by the insolvent 
of any of his property subsequent to the 
order of adjudication is void. What effect 
however has a subsequent order dismissing 
the insolvency petition upon such a transfer? 
The effect of such an order is to revest the 
debtor's property in the debtor as from 
the date of the order of adjudication. 
There is clear authority for this in this 


High Cours and I am much obliged to the - 


learned Counselfor the petitioner for hav- 
ing directed my attention to them. The 
first of these cases is Ramaswami Kottadiar 


x 
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v. Murugesa Mudali (1) where it was held 
that the effect of an order setting aside 
an adjudication was to revest the debtor's 
property in himas from the date of the 
vesting order, subject, however, to all acts 
done by tke assignee, or under his authority, 
during the continuance of the vesting order. 
The second case is Kothandarama Ravuth 
v. Murugesa Mudaliar (2) and is to the 
same effect. There is slso a Calcutta case 
reported in Lachmi Chand v. Bepin Behari 
(3) where in the course of the judgment 
there are similar observations. 

Viewing this case in the light of its sub- 
sequent history, the transfer by the insol- 
vent to the assignee of the promissory 
note was a grod transfer and plaintiff No. 1, 
the assignee, was entitled to sue. That 
being so, I consider that the proper order 
to make now isto give a decree to plain- 
tiff No.1 in the suit instead of the Official 
Receiver for the smount claimed. The 
Official Receiver, although a respondent to 
this petition, has not appeared to assert, 
any claim to the decree amount. Had he 
done so, I should have considered whether 
I should set aside the decree passed in his 
favour because, although the effect of a 
subsequent setting aside of the adjudica- 
tion is, as] have already stated, neverthe- 
less any intervening acts properly done by 
the Court are validated, but since the 
Official Receiver now makes no claim to 
this decree, I make the order already 
indicated. No costs. The Civil Revision 
Petition is dismissed otherwise. 


N-D. Petition dismissed. 
(1) 20 M 452; 7M L J 229. 
| ta 27M7. { 
3) AI R 1928 Cal. 644; 115 Ind. Oas. 358; 320 W 
- N 716; Ind. Rul. (1929) Cal 356. 


RANGOON HIGH COURT 
Full Bench 
Civil Refererice No. 1 of 1938 
April 27, 1938 
Reperts, C. J., DUNKLEY AND Spargo, JJ. 
In re COMMISSIONER or INCOME- 
TAX. BURMA— 
versus 
KOKINE DAIRY, RANGOON— Assessexz 
Income Tax Act (XI of 1922), ss. 2 (i, 4(3\ (vii), 
66 (3)—Dairy income, when amounts to agricultural 
income—Income-taz Authority must see whether cattle 
derived sustenance to a material extent from produce 
of the ground — Such finding is one of fact—High 
Court cannot review it — Application under 3. 66 (3) 
—Appearance of Advocate-General, when necessary 
pointed out. 
Where cattle are wholly stall-fed and not pastured 
upon the land at all, doubtless jt is trade and no 
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agricultural operation is being carried on: where 
cattle are being exclusively or mainly pastured and 
are nonetheless fed with small amounts of oilcake or 
the like, it may well be that the income derived 
from the sale of their milk is agricultural income. 
But between the two extremes, there must be a 
number of varying degrees, and the task for the 
Income-tax Officer is to apply his mind to the two 
distinctions and to decide in any particular case on 
which side of the fence the matter falls. The Income- 
tax Officer has to see whether the cattle derived 
sustenance toa material extent from the produce of 
the ground, and whether they did so or notis entirely 
a question of fact for him and one which cannot be 
reviewed by the High Court. Lean v. Ball (1), ap- 

lied. 
? In applications under s. 66 (3), Income Tax Act, 
to the High Oourt for a mandamus, it would be wrong 
to require the appearance of the Advocate-General 
in the first instance, because most of these applica- 
tions plainly do not raise any questions of law and 
they can be dismissed in limine without hearing the 
Advocate-General on behalf of the Commissioner of 
Income-tax. If after hearing the applicant, the 
Bench considers that the case for the Commissioner 
of Income-tax should be placed before them at that 
stage, then it is simple to adjourn the case in order 
to obtain the appearance of the Advocate-General for 
the Oommissioner of Income-tax. That is the 
practice, which should be adopted in such applica- 
tions, 

©. Ref. made by the Commissioner of 
Income-tax, Burma. 

Mr. Kalyanwella, for the Assessee. 

Mr.U Thein Maung, Advocate-General, 
for the Commissioner. 


Roberts,G. J.—In this application the 
Kokine Dairy wrongly called the respon- 
dents, applied for and were granted a 
mandamus by a Bench of this Court and 
are in the position of applicants in this 
case, a reference having been made to us 
under s. 66 (3), Income Tax Act, submitting 
the following question which is denominated 
as a question of law: 

“Whether in the circumstances of the petitioner's 
case, the income from the Kokine Dairy is not 
agricultural income within the meaning of s, 2 (1) 
ofthe Act, and assuch, exempt from taxation under 
s, 4 (3) (vidi) of the Act.” 

The question submitted is, in my opinion, 
as framed a pure question of fact: the 
question of law is whether there was 
material upon which the Income-tax Officer 
could find that the income from the Kokine 
Dairy was not agricultural income. What 
is exempted from tax by the Income Tax 
Act ig agricultural income and for the 
purpose of considering the position of a 
dairy farm andthe milk which is derived 
from it, it is necessary to enquire whether 
the cattle are kept in an urban area and 
stall fed or whether they are pastured upon 
the land. If they are kept in an urban 
area and stall-fed, then the business of 
keeping them could, in my opinion (and in 
agreement with the opinion expressed in 
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Sundaram's “Law of Insome-tax in India,” 
Edition 4, p. 77), scarcely be considered 
agricultural and must be considered as 
trade. It is said that in those cases, i. e. in 
which cattle are kept in an urban area 
and stall-fed, the land would not be 
assessed to land revenue, but in the present 
case it was so assessed; butif the dairy- 
farming business is assessed to income- 
tax, the land revenue paid will, of course, 
be one of the expenses of the business. In 
my opinion, the question must be a question 
of degree and, therefore, a question of fact. 
‘Where cattle are wholly stall-fed and not 
pastured upon the land at all, doubtless it 
is trade and no agricultural operation is 
being carried on: where cattle are being 
exclusively or mainly pastured and are 
nonetheless fed with small amounts of 
oilcake or the like, it may well be that the 
income derived from the sale of their milk 
is agricultural income. But between the 
two extremes there must be a number of 
varying degrees, and the task for the 
Income-tax Officer is to apply his mind to 
the two distinctions and to decide in any 
particular case on which side of the fence if 
I may use the term, the matter falls. 

In the case cited before us, Lean v. Ball 
(1) at p.346*, Lord Cullen said that he 
proceeded on the footing that the case, 
which was one dealing with poultry farming, 
was one in which the poultry derived 
sustenance toa material extent from the 
produce of the ground. Applying that 
principle to this case, in my opinion, the 
Income-tax Officer has to see whether the 
cattle derived sustenance to a materia] 
extent from the produce of the ground, and 
whether they did so or not is entirely a ques- 
tion of fact for him and one which cannot 
be reviewed by this Court. It is not 
necessary for usto say whether we agree 
with the decision at which he arrived or 
not: itis ‘sufficient to remark that he had 
before him one piece of material certainly, 
namely, the evidence of the disburse- 
ment by the assessee of substantial 
sums of money upon cil cake, which led him 
tothe conclusion to which he arrived. It 
follows that the application must fail with 
costs against the Kokine Dairy, ten gold 
mohurs. 

T desire to add < that, whilst reluctant to 
disagree with one of the learned Judges 
who made the reference, I donot accept 
the view put forward by my learned brother 


(D) 926) 8 O 15; 10 Tax. Cas. 341; (1925) Bo. L T 
*Page of (1926) 10 Tax.. Oas,.—][ Edj 
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Sharpe that the Advocate-General should 
always attend in {hese cases, and it appears 
tome that the Commissioner of Income-tax 
has set out the situation with fairness in 
the statement which he has made in this 
behalf. 

Dunkley, J.—I agree. As regards the 
appearance of the learned Advocate General 
in applications under s. 66 (3), Income Tax 
Act, to this Court for a mandamus, in my 
own View, if would be wrong to require, his 
appearance in the first instance, because 
most of these applications plainly do not 
raise any questions of law and they can be 
dismissed in limine without hearing the 
learned Advocate-General on behalf of the 
Commissioner of Income-tax. If, after 
hearing the applicant, the Bench considers 
that the case for the Commissioner of 
Income-tax should be placed before them at 
that stage, then it is simple to adjourn the 
case in order to obtain the appearance of 
the learned Advocate-General for the Com- 
missioner of Income- tax. That is the 
practice which, in my opinion, should be 
adopted in such applications. 

Spargo, J.—I agree with the order 
passed by my Lord, the Chief Justice, and I 
have nothing further to add. 


D. Application dismissed. 
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chaser of patni, can demand from khudkhast 
raiyat such rent as was payable according to law or 
custom at time of inception of tenancy in spite of 

covenant as to fixity of rent. — f 

Grant of mokrari right isin substance an assign- 
ment or parting of the right of increasing the rent, 
which the patnidar undoubtedly has, and to that 
extent depreciates the value of the patni. Grant of 
mokrari right is, therefore, an incumbrance, with- 
in the meaning of s. 11, cl. (i) of Patni Regulation 
and 8 subsequent purchaser at ae sale would not 
be bound by it, as it extinguishes after the patni” 
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sale unless the tenant brings his case within the 
exception contained incl. (iti) of s. 11. Maharaja 
Prodyot Kumar Tagore v. Gopi Krishna (3) and 
Nil Madhub v.Siboo Pal (4), relied on, Gopendra 
Chandra Mitter v. Mokaddan Hossain (1), distin- 
guished. 

It cannot. be said that a settled ratyat must 
necessarily be a khudkhast raiyat, The essential 
thing in a khudkhast raiyat is that he isa resident 
cultivator who holds land in the village in which 
he has his fixed residence. Even a non-resident 
cultivator can acquire the status -of a settled raiyat 
by holding and cultivating lands in a village fora 
period of 12 years. From the mere fact that their 
names are recorded as settled raiyats having mok- 
rari rights under a patta from the patnidar, the 
person ‘cannot become khudkhast ratyats within the 
meaning of s. 11 (iii) of the Regulation unless they 
show that they are resident and hereditary cultiva- 
tors. 

By the amendment ofs. 195 (e), Bengal Tenancy 
Act, an exception is introduced to this effect that ; 
“The expression khudkhast ratyat or resident and 
hereditary cultivators incl. (ii) of s. 11, Bengal 
Patni Taluk Regulation, shall be deemed to include 
all ratyats having a right of occupancy”. The 
amendment isnot retrospective in its operation. 
The amendment is not introduced forthe purpose of 
explaining an earlier statute in which caseit can 
be said to relate back to the time when the prior 
statute was passed. Jt does not purport to explain 
what the Legislature intended by the expression 
khudkhast raiyat in the Patni Regulation, and in 
fact it is not an explanation attached to s. 11, Patni 
Regulation at all. Nor canit besaidto be in the 
nature of a declaratory Act, where the presumption 
against construing it retrospectively issaid to be 
inapplicable. Attorney-General v. Theobald (5), 
Rash Behari Mondal v. Hemanta Kumar Ghose (6) 
and Janaki Nath Nandi v. Amarendra Nath Biswas 
(7), distinguished. 

Obiter.—The object of the framers of the Patni 
Regulation was to accord to the khudkhast raiyats 
the same protection which they enjoyed under the 
defaulting patnidar ; they could not be evicted from 
their land, and all bona fide engagements with 
them were upheld except that the purchaser could 
institute a suit for adjustment of rent and not- 
withstanding any agreement to the contrary re- 
garding the amount of rent payable, the Oourt could 
adjust the rent on the basis of what was demand- 
able at the time of the engagement. The word 
“demandable” has a clear reference to the perganah 
rate; or the ntrikh of perganah according to which 
Tents were paid by khudkhast raiyats 4 

Section 11, cl. (iiè) of the Patni Regulation does 
entitle the purchaser, in spite of any covenant re- 
lating to fixity of rent, to demand from the khud- 
khast raiyat such rent as was payable by him in 
law or according to custom, at the time of the 
inception of the tenancy, and this showsthat it is 
the law and not the contract between the outgoing 
landlord and the tenant that governs the rights of 
the parties relating to payment of rent after the 
patni sale. : ‘ 


C. A. from the appellate decree of the 
District Judge, Burdwan, dated June 13, 


1935. 
Mr. Phani Bhusan Chakravorty for 
Mr. Sudhansu Sekhar Mukherjee and 
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Mr. Purushottam Chatterjee, for the Rege 
pondents. 

Judgment.—This is an appeal on 
behalf ‘of the plaintiff, who is the pur- 
chaser of a patni tenure ata sale held 
under Regulation VIII of 1819, and arises 
out of a suit commenced by him for re- 
covery of arrears of rent for the period 
1338 to Ashar Kist of 1441 B.S. at the rate 
of Rs. 10 a year, in respect of a tenancy 
held by defendant No. 2 as an occupancy 
raiyat within the said patni. Defendant 
No. 1 has been impleaded on the ground 
that defendant No. 2 transferred to him 
the holding by a kobala dated 17th Baishak 
1341 B. S; there was a further claim 
for enhancement of rent under the pro- 
vision of s. 30 (b), Bengal Tenancy Act, 
The defendants, besides raising a plea of 
payment so far as the rent due was concerne 
ed, contended in substance that the holding 
was a mokrari one, and the rent being fixed 
in perpetuity was not enhancible under 
s. 30 (b), Bengal Tenancy Act. The Court 
below disbelieved the story of payment 
but gave effect to the contention of the 
defendants that the tenancy was held at 
a fixed rent. The claim for arrears of 
rent was thus decreed in full, defendant 
No. 2 being made liable for the Ashar 
Kist of 1241 B.S. which fell due after 
his purchase but the claim for enhance- 
ment of 1ent under s. 30 (b), Bengal Ten- 
ancy Act, was dismissed. It is against 
this part of the decree that the present 
second appeal has been preferred. 

It is not disputed that defendant No. 2 
got a putta from the previous patnidar 
on January 31, 1907, by which the rent 


of this holding was fixed in perpetuity. 


The controversy really centres round the 
point as to whether the putta is bind- 
ing onthe present plaintiff who haa pur- 
chased the patnitaluk free from all ine 
cumbrances under s. 11 of the Patni 
Regulation. The Oourts below have held 
against the plaintiff on the ground that 
defendant No.2 wasa khudhhast raiyat 
and the engagement relating to fixity of 
rent would come within the purview of 
the exception containedin cl. (iii)of s. 11 
of Regulation VII cf1819. The plaint- 
iff, therefore, according to the Courts 
below is not competent to ignore the 
putta. Mr. Chakravorty who has appear- 
ed in support of the appeal, has assail- 
ed the propriety of this view substantial- 
ly cn two grounds. He has contended 
in the first place that the grant of a 
mokravi rightin an incumbrance within 
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the meaning of s. 11 of the Patni Regula- 
tion andthe plaintiff has acquired the 
paint free from that incumbrance. The 
second contention is that the defendants 
do not come within the exception pro- 
vided for in cl. (i712) of s. ll of the Patni 
Regulation. This contention is sought to 
be supported on three grounds: firstly 
that defendant No. 2 was never a khud- 
khast raiyat, and the assumption that he 
was so is not based on any evidence; 
secondly that the amendment to cl. (e) of 
8. 193, Bengal Tenancy Act, which ex- 
tends the definition of khudkhast raiyat 
by ineluding occupancy raiyats, does not 
help the defendants, inasmuch as the 
Amended Act came into force in Febru- 
ary 1929, whereas the patni sale took 
place in the year 1926. The third ground 
is that the ‘engagement’ referred in 
cl. (iii) of s. 11, Patni Regulation, could 
not include an engagement creating fixity 
of rent, as the concluding portions of the 
clause itself would show. 

The first point does not really present 
any difficulty. In. Gopendra Chandra 
Mitter v. Mokaddan Hossain (1) the suit 
was tocancel a mokrart tenure granted 
by a previous patnidar. It was held by 
Ghose, J., that the mokrari lease was an 
incumbrance upon the patni, butas in 
s. 11, Patni Regulation, a distinction was 
made between incumbrances by way of 


sale, gift or otherwise and the leases which ` 


were creative of an intermediate interest, 
the mokrart in question would not be 
an incumbrance within cl. (i) of g. 11 but 
would be a lease within cl. (ii). In that 
case the lease created an under-tenure 
between the patnidar and the actual culti- 
vator and hence came undercl. (ii) of 
s. 11, and it may be said that there is 
a distinction between incumbrances and 
under-tenures in the Patni Regulation also, 
the former being destroyed by the sale 
itself, while the latter remain subsisting 
till they are actually annulled: Arun 
Chandra v. Sarojit (2). When, however, 
no under-tenure is created, but the culti- 
vator himself is given a right of fixity 
of rent, the grant of mokrari right is 
in my Opinion an incumbrance within the 
meaning of s. ll of cl. (ijof the Patni 
Regulation, and the right cannot subsist 
after the patni sale, unless it comes 
within the exception provided for in 
cl. (iii) of s. 11. The term ‘incumbrance’ is 
(1) 21 O 702 


(2) 57 OL J 553; 149 Ind. Oas. 404; 37 0W N 
808; 60 O 1223; 6 R Ọ 575. 
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not defined in the Patni Regulation and 
the instances of sale, gift, mortgage as 
givenin cl. (4) are certainly not exhaus- 
tive: vide Maharaja Prodyot Kumar Tagore 
v. Gopi Krishna (3). Aceording to the 
Encyclopaedia of American and English 
Law, an incumbrance is a 

“burden upon land, which is depreciative of its 
value such as a lien, easement, servitude, and 
which though adverse to the land-holder does 
Dot conflict with his conveyance ofthe land in 
ee, r 

This grant of mokrari right was in 
substance an assignment or parting of the 
right of increasing the rent, which the 
patnidar undoubtediy had. and to that 
extent has depreciated the value of the 
patni. An additional burden was thus 
imposed upon the patni which did not 
remain in the same stateas it was creat- 
ed by the zamindar An exactly similar 
view was taken in Nil Madhub v. Siboo 
Pal (4) which turned upon s. 160f Act 
VII of 1860, the language of which is 
identical with thatof s. Ll of the Patni 
Regulation. I hold, therefore, that this 
grant of mokrari right was an incumbrance, 
and that the purchaser would not be bound 
by it, unless the tenant cculd bring, his 
case within the exception contained in 
cl. (iii) of s. 11. 

Turning now to the second question, 
the first point for decision is as to whether 
the Courts below were right in assuming 
that the defendants were khudkhast raiyats 
within the meaning of s. 11, cl. (iii). It 
may be pointed out at the outset that the 
defendants nowhere. made such a case in 
the written statement and there it was said 
simply that the defendants were mokrari 
raiyats who had acquired the right to hold 
the land at a fixed rent under the putta 
granted by the previous patnidar. In the 
deposition of defendant No. 1’s_ son also 
nothing is said about defendant No. 2 being 
a resident and hereditary cultivator, and the 
Record of Rights records him as a settled 
raiyat having mokrari rights under the 
putta. The Munsif did not come to any 
finding as to whether the defendants were 
khudkhast raiyats or not, but observed in 
his judgment that defendant No. 2 wasa 
cultivator, and as such, could have the 
advantage of s. ll, cl. (iii) of the Patni 
Regulation. The lower Appellate Court, it 


. is true, remarked inthe judgment that it 


could be contended that defendant No. z 
was not a resident and hereditary cultivator, 


(3) 110 L J 209; 5 Ind. Cas. 243; 37 C 322; 14 O 
W N 487. - 
(4)13 W R 410; 5 B L R 18 App, 
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but it does not appear that there was any 
admission on this point by the plaintiff at 
any stage of the suit. In my opinion the 
assumption of the Court of Appeal below 
that the defendants were khudkhast raiyats 
is not warranted by the pleadings of the 
parties and is unsupported by any evidence 
on the record. It cannot be said that a 
settled raiyat must necessarily be a khud- 
khast raiyat. The essential thing in a 
khudkhast raiyatis that he is a resident 
cultivator who holds land in the village in 
which he has his fixed residence: vide 
Field's Regulaticn Introduction, s. 20. Even 
a non-resident cultivator can acquire the 
status of asettled raiyat by holding and 
cultivating lands in a village for a period 
of 12 years. I hold, therefore, that the 
defendants have neither alleged nor proved 
that thay are resident and hereditary cul- 
tivators. 


The next question is as to whether the 
‘defendants who are undoubtedly oceupancy 
raiyats can claim the benefit of s. 11, 
cl. (iii) of the Patni Regulation by reason 
of the extended definition of the expression 
khudkhast raiyat given in the amended 
8. 195 (e). Bengal Tenancy Act. Section 195, 
cl. le), Bengal Tenancy Act, as it stood 
hefore, laid down that nothing in the Bengal 
Tenancy Act would affect any enactment 
relating to patni tenure in so far as it 
relates to these tenures. By the amendment 
an exception is introduced to this effect that: 

“The expression khudkhast raiyat or resident and 
hereditary cultivators in cl. (iii) of s. 11, Bengal 
Patni Taluk Regulation, shall be deemed to include 
all raiyats having a right of occupancy.” 

This amended section came into force in 
February 1923 whereas the patni sale in 
this case took place in the year 1926. The 
point for determination is as to whether 
the defendants can take advantage of the 
amended section or in other words is the 
amendment retrospective in its operation. 
In my judgment the answer should be in 
the negative. The amendment is certainly 
not introduced for the purpose of explain- 
ing an earlier statute in which caseit can 
be said to relate back to the time when 
the prior statute was passed (vide Crais 
on Statute Law, Edu. 4, p. 341). It does 
not purport to explain what the Legislature 
intended by the expression khudkhast 
raiyat inthe Patni Regulation, and in fact 
it is not an explanation attached to s. 11, 
Patni Regulation at all. Nor can it be 
said to be in the nature of a declaratory 
Act, where the presumption against con- 
struing it retrospectively is said to be in- 
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applicable. The leading case on this point is 
the case in Attorney General v. Theobald (5). 
There the Custom and Inland Revenue Act 
of 1889 had declared that with regard to 
the imposition of stamp duties upon per- 
sonal property passing under voluntary 
settlement, the expression voluntary settle- 
ment would include marriage settlement 
although they had not been so regarded up 
till that time. It was held that the Act 
was applicable even with regard to marriage 
settlements where the property passed to 
the beneficiaries before the Act came into 
force, Thisis an instance of an extended 
definition given to an expression used in 
an earlier Act. The Legislature declared 
subsequently in which senseit used a parti» 
cular expression in an earlier statute and 
consequently the declaration must act retros- 
pectively and should be taken to be the 
meaning of the expression in the earlier 
statute. The same consideration does not 
apply to the present case. 

As I have said above, the Legislature 
cannot be said to have defined the meaning 
of the expression khudihas:; raiyat as used 
in the Patni Regulation. This extended 
meaning, if it relates back to the date of 
the Patni Regulation, would mean an ana- 
chronism, for though khudkhast raiyats 
could be said to have occupancy rights in 
a general sense, yet occupancy ratyat in 
the proper sense of the term was the crea- 
ture of a later statuie. It cannot be sug- 
gested also that the Legislature intended 
this declaration to be operative from the 
date of the Bengal Tenancy Ast. The 
Legislature does not purport to declare 
the rights of occupancy razyats by making 
this amendment. The amendment comes 
in by way of introducing an exception to 
the law as it stood before. {t purports 
to make a change or alteration in the 
existing law, and there are no words used 
which would go to show that the amend- 
ment was meant to be retrospective in its 
operation. It is true that it was held in 
certain cases, even hefore this amendment 
was introduced, that raiyats who were 
nut resident and hereditary cultivators but 
had acquired occupancy rights could not 
be ejected by the purchaser at a potni sale: 
vide Rash Behari Mandal v. Hemanta 
Kumar Ghose (6) and Janaki Nath Nandi 
v. Amarendra Nath Biswas (7). But that 
was noton the ground that the occupancy 


(5) (1890) 24 Q B D 557; 62 L T 768; 38 W R 527, 
(6) 540 788; 106 Ind. Cas. 71; AI R 1998 Oal. 52, 
(7) 37 O W N 4; 145 Ind. Gae, 243; AIR 1933 Cal, 

490;6 RO 87. 
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raiyais were included in the term khud- 
khast raiyat, but because they had protec- 
tion under another Act independently of 
cl. (iii) of s. 11, Patni Regulation. I 
think, therefore, that the appellant is right 
in his contention that the amended cl. (e) 
of s. 195, Bengal Tenancy Act, does not, 
in any way, help the defendants. 

Having regard to the view thatI have 
thus taken, it is not strictly speaking 
necessary, to decide the other point as how 
far an engagement relating to fixity 
of rent would be binding on the purchaser 
under the provision of cl. (iti) of s. 11, 
Patni Regulation, assuming for argument’s 
sake that the defendants though occupancy 
raiyats can have the advantage of s. 195 
(e), Bengal Tenancy Act. My own view is 
that so far as fixity of rent is 
concerned, it was the policy of the Legis- 
lature not only in the Patni Regulation 
but also in subsequent Sale Laws and 
Rent Acts, to protect the raiyat against 
enhancement of rent by the purchaser, 
provided the fixity of rent was not the 
creature of a contract between the outgo- 
ing landlord and the raiyat but was created 
or sanctioned by law itself. In cases where 
rent was fixed not by statute but by 
contract, protection was given against evic- 
tion but not against enhancement of rent 
according to the law for the time being 
in force. An exception has been made in 
this respect only by the addition of cl. (f) 
in s. 160, Bengal Tenancy Act, by the 
Amending Act of 1928. 

At the time of the Patni Regulation, 
the only two classes of cultivating ratyats 
were the kaudkhast any paikhast raiyats 
The khudkhast raiyats were not liable to 
ejectment provided they paid rent at the 
perganah rate “the rate of nirikbandy of 
the perganah” as laid down in s. 60, cl, (2), 
Regulation VIII of 1793. As Mitter, J. point- 
ed out in Sarat Chandra Roy Choudhuri v. 
Asiman Bibi (8) at p. 730%, the enhancement 
of rent of khudkhast raiyats beyond the 
perganah rate was practically forbidden. 
Far otherwise was the case of paik paikhast 
raiyats who were non-resident cultivators 
and who were liable to ejectment at the 
option of the landlord. The object of the 
framers of the Patni Regulation was to 
accord to the khudkhast raiyats the same 
protection which they enjoyed under the 
defaulting patnidar: they could not be 
evicted from their land, and all bona fide 


(8) 31 O 725; 8 O W N 601. 
*Page of 31 CaL—[Hd ! 
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engagements with them were upheld except 
that the purchaser could institute a suit 
for adjustment of rent and notwithstanding 
any agreement to the contrary regarding the 
amount of rent payable, the Court could 
adjust the rent on the basis of what was 
demandable at the time of the engagement. 
The word “demandable” seems in my 
mind to have a clear reference to the 
perganah rate, or the nirikh of perganah 
according to which rents were paid by 
khudkhast ratyats. 

As I havesaid above, the enhancement 
of rent of the khudkhast raiyat beyond the 
perganah rate was altogether unknown 
and the position, therefore, was that 
irrespective of any agreement between the 
parties and in spite of an agreement to 
the contrary, the purchaser at a patni sale 
could demand what was payable by the 
khudkhast raiyats as the customary rent- 
of the perganah. The same principle is 
noticeable in the various Regulations and 
Acts dealing with sales for default in the 
payment of Government revenue. In 
Regulation XI of 1822 it was stated that 
the purchaser could not eject.a khudkhast 
raiyat or resident and hereditary cultivator 
having a right of occupancy, nor shall 
demand a higher rent than what was 
receivable by the former malgujar except 
where according to law or custom a higher 
rent was demandable (s. 32). The Revenue 
Sale Law of 1859 was passed after the 
distinction between khudkhast and paikhast 
raiyat was swept away, and different clas- 
sification of cultivating tenants was introduc- 


.ed by Act X of 1859. Section 37 of Revenue 


Sale Law (1859) declares that the purchaser 
ata revenue sale would not be entitled to 
eject a raiyat having aright of occupancy,..or 
to enhance the rentof any such raiyat 
otherwise than in the manner prescribed 
by law and otherwise than the former 
proprietor could do irrespective of all. 
engagements made since the time of the 
permanent settlement. An exception was 
made in case of raiyats enjoying fixity 
of rent from before the permanent settle- 
ment inasmuch asthey became statutory 
raiyats at fixed rates under Act X of 1809. 
Under the Bengal Tenancy Act also, prior 
to the insertion of cl. (ff) ins. 160 by the 
Amending Act of 1928, an occupancy 
raiyat, if he acquired mokrari right by 
contract, was protected from eviction, 
but couldnot assert his mokrari right 
against the purchaser at arent sale. 

_ Thus in my opinion s. 11, cl. (iii) of the 
Patni Regulation does entitle the purchaser, 
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in spite of any covenant relating to 
fixity of rent, to demand from the 
khudkhast raiyat such rent as was pay- 
able: by him in law or according to custom, 
at the time of the inception of the tenancy, 
and this shows that it isthe law and not 
the contract between the outgoing land- 
lord and the tenant that governs the 
rights of the parties relating to pay- 
ment of rent after the patni sale. Some 
anomalous results are likely to follow by 
making this provision of cl. (iti) of s. 11 
of the Patni Regulation applicable in its 
entirety to occupancy raiyats because 
of the amendment of s. 185 (e) Bengal 
Tenancy Act. The provision § relating 
to adjustment of rentin s. 11, cl. 222) 
was made by the Legislature having in 
mind the’then existing law and custom 
relating to khudkiast raiyats. There is no 
such thing as a customary or perganah 
rate in the case of occupancy raiyais 
and a suit for adjustment of rent, when 
the tenant is an occupancy raiyat, must 
mean a suit for settlement of fair and 
equitable rent, which has got to be 
fixed, however, not with reference to the 
state of things at the time when the suit 
was instituted, butat the time when the 
tenancy itself came into existence. It is 
difficult to hold, however, that in case the 
occupancy raiyat who has got mokrari 
rights by contract, the rent that is ad- 
justed in the suit brought by the pui- 
chaser becomes the mokrari or. fixed rent 
for all.time:to come. The very fact that 
‘the ‘Court has authority to adjust the rent 
shows that the mokrari character of the 
tenancy is gone and the future right of 
the parties must be governed by the law 
for the time being in force. 

Mr. Chatterjee for the respondent has 
drawn my attention toa judgment passed 
in a previous suit between the parties 
where the Court refused to enhance the 
existing rent. This was a suit brought 
by the present plaintiff for recovery of 
khas possession, on ejecting the tenant with 
an alternate prayer for settlement of fair 
and equitable rent. It was held by the 
Appellate Court thatthe tenants being 
occupancy raiyats could not be ejected, 
that they could not claim mokrari right 
aiter the patni sale, and that the existing 
rent not being lower than what could 
be demandable at the date of the tenancy, 
no further enhancement could be allowed. 
In my opinion the decisicn is binding 
between the parties on all these points. 
The-existing rent must be deemed to be 


fair but ab the same time the holding 
could no longer be regarded as mokrart 
holding. No suit for settlement of fair 
and equitable rent would again lie at the 
instance of the plaintiff, but he would 
certainly beable to claim enhancement 
for rise in the price of staple food crops, 
or for any other reason for which a land- 
lord is entitled in law to claim enhance- 
ment of the rent ofan occupancy raiyat. 
For all these reasons, I allow the appeal, 
the judgment and decree of the Court of 
appeal below isset aside, and the suit is 
remanded tothe Court of Appeal below 
who will determine the enhancement, if 
aay, that the plaintiff may be entitled to 
undere, 80(b), Bengal Tenancy Act, on 
the evidence thatis on the record. The 
appellant is entitled to costs of this appeal. 
Hearing fee one gold mohur; further 
costs to abide the result. Leave to appeal 
under s. 15, Letters Patent, is asked for 
and is refused. 
D. Case remanded. 
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ly includes assets held by the Court, the ultimate 
purpose of which is to satisfy decrees outstand- 
ing against a judgment-debtor. The source from 
which such assets originated is immaterial 
provided they are in the custodyof the Oourt, 
Bhattoo Singh v. Raghu Nandan Prosad Singh (3), 
followed, Nur Mahomed Dawood vw. Bilasiram 
Thakursidass (2), relied on, Hari Saha v, Foizlar 
Rahman (1), doubted. 

Messrs. Chandra Sekhar Sen and Sudhir 
Kr. Acharjee, for the Petitioner. 

Messrs. Narendra Kr. Das and Durgesh 
P. Das, for the Opposite Party. 

_ Edgley, J.— the question for considera- 
tion in this Rule is whether or not a deposit 
made by a judgment-debtor for the purpose 
of setting aside an execution sale under 


ĝo 
O. XXI, r. 89, Civil Procedure Code, can be 


Tegarded as an asset liable to rateable dis: 


tribution under s. 73-of the Code. It was so 
held by the learned Munsif but the conten- 
tion of the decree-holder petitioner is that 
the depcsit was specifically earmarked for 
payment tohim and that, in these circum- 
stances, it cannot be governed by the 
provisions of s. 
The expression ‘assets’ in s. 73 of the 
Code clearly includes assets held by the 
Court, the ultimate purpose of which is to 
satisfy decrees outstanding against a 
judgment-debtor. The source from which 
such assets originated’ appears to be im- 
material provided they are in the custody 
of the Court. It was held by this Court 
in Hari Sahav. Faizlar Rahman (1) that, 
although money paid into Court under 
O. XXI, r. 89, 
assets under s. 73 of the Code, it was not 
available for rateable distribution because 
it was specially paid fcr the benefit of a 
Particular decree holder and the Court had 
no jurisdiction to utilize the money for 
any other purpose. This principle dces not 
appear, however, to have been followed 
by Rankin, J.in Nur Muhammad Dawood 
v. Bilasiram 7 hakursidass (2) in which he 
was dealing witha similar question under 
O. XXI, r. 55, Civil Procedure Code. In 
his judgment in that case, the learned 
Judge made the following observations: 
“The money, paid with whatever motive, if paid 
to the Court, is paid upon terms of the Code what- 
ever they may be. These terms, as I read s. 73, 
have : been laid down so that distinctions in the 
form in which execution has been had, in the pre- 
cise extent to which execution has been allowed to 
run, in the exact source or genesis of the fund in 
‘Court, are now no part of the definition of the 
assets that are subject to distribution rateably.” 
More recently the case-law on the sub- 
ject has been fully reviewed by the Patna 
High Oourt in Bhattoo Singh v. Raghu 
Nandan Prosad Singh (3) and with the 
views of the learned Judges in that case we 
incline to agree. We are coubtful whether 
Hari Saha's case (1) cited above hag been 
rightly decided but having regard to the 
merits of this particular application wedo 
not think it neceseary to decide this ques- 
tion of law. We donot think that this is a 
suitable case for the excrcise of the discre- 
tion of this Court under s. 115, Civil 
Procedure Code. The Rule must, therefore, 


E (1) 40 O 619; 18 Ind. Cas, 839; 17 O W N 636; 180 
J 144. 

(2) 47 O 515; 59 Ind. Cas. 458; AI R 1920 Cal 
785 


(3) 12 Pat. 772; 145 Ind. Oas. 790; A I R 1933 Pat 
303; 14 P LT 357; 6R P 172. 
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be discharged. We make no order as to 
costs. 

S. K. Ghose, J.—I agree. 

D. Rule discharged. 


Mo 


RANGOON HIGH COURT 
; FullBench. ~ 
First Civil Appeal No. 5 of 1938 
May 9, 1938 .: 
Roseets, C. J., Ba U: AND DUNKLEY, JJ. 
8. A. A. ANAMLAI CHETTYAR— 
APPHLLANT . 
versus ii 
N. M. COWASJEE AND otagrs— 
RESPONDENTS 

Limitation Act (IX of 1908), s. 24, Sch. I, Art. 90— 
Suit against Advocate for neglect and misconduct in’ 
not joining certain person as a party to appeal— 
Plaintiff aware of neglect but not knowing of legal 
consequences—Article, applicable—Time, when: runs 
—S, 24, applicability. . i 
_ Section 24 appliesonly to suits based on tort. Where 
the suit arises out of negligence based on a contract 
between 8 principal and an agent, the appropriate 
Article is Art. 90 of Sch. I, Limitation Act. 

The starting point of limitation is the knowledge 
that something has been omitted or done. This 
knowledge must be the knowledge of all the facts; if 
the plaintiff is lulled into a sense of security by 
being led tobelieve that something was done which 
was not in fact done, or that something was not done 
which was in fact done, clearly time cannot run 
against him. But, once he knows all the facts, it 
is for him to judge of their legal consequences, and 
he cannot afterwards say that he did not know what 
those legal consequences might he, 

Where an Advocate neglects or misconducts him- 
self in or about his duties as a professional adviser 
in failing to join certain party in appeal, and a 
suit is brought against him for such neglect, the 
fact that the plaintiff was aware of the neglect af 
the time of the institution of the appeal but knew it 
to be actionable as such only when the appeal was 
lost, does not extend the time. To such a suit 
Art. 90, Limitation Act, applies and nots. 24 of the, 
Act. SawHla Pru v. S. S. Halkar (1), approved 
V. M. Gany v. Leong Chye (2), relied on. 

F.C. A. against the decree of the High 
Court, dated January 3, 1938. 

Mr. C. N. Paget, for the Appellant. 

Messrs. E. Hay and F'. S, Doctor, for Res- 
pondents Nos. 1 and 2, and 3, respectively. 


Roberts, C. J.—This appeal arises out 
of a suit brought by the appellant against 
a firm of Advocates for naglect or miscon- 
duct in and about their duties as profes- 
sional advisers to the appellant. The ap- 
Pellanthad brought an action against the 
principals and agent of a Chettyar firm 
ona negotiable instrument and had ob- 
tained a judgment and decree against the 
agent only: being desirous of securing a 
decree against the principals, he instructed 
the Tespondentsto file an appeal, and the 


é 


K 


1988 
appeal was then fied by them — and filed 


= against the principals only—on November 


2, 1932. This appeal was dismissed since 
it was held tbat the appellant had elected 


-to stand bythe decree against the agent. 
- The appellant accordingly sued the res- 


‘pondents for negligence and such a suit 
would be barred by Art. 90 of Sch. I, Limi- 


_tation Act (1X of 1908), if the neglect or- 


misconduct complained of became known 
tothe plaintiff before July 24, 1933. The 


‘- act of neglect or misconduct ‘relied on was 


the omission to join the agent in filing the 
the appeal on November 2, 1932, but the 
appellant says in effect: "We knew of this 
at the time, but we only knew it was neg- 
lect or misconduct and actionable as such 
when we lost ourappealon July 26, 1933; 
we brought our suit two years eleven months 
and twenty-nine days later and we were, 
therefore, in time.” It is conceded that 
the point for determination is covered by 
the Bench decision of this Oourt in Saw 
Hla Pru v. S. S. Halkar (1), but Mr. Paget 
asks us to say that that case was wrongly 


decided. He contends that it is ‘not merely _ 


the facts which intrinsically amount to the 
neglect of his agent come to the knowledge of 
the principal which starts time running 
against him; time cannot run, he urges, until 
the legal consequence of those facts has been 
ascertained. ii 

Now, the starting point of limitation is 
the knowledge that something ‘has been 
omitted or done. This knowledge must be 
thé knowledge of all the facts ; if the plaint- 
iff is lulled intoa sense of security by 
being led to believe that something was 
done which was not in fact done, or that 
something was not done which was in fact 
done, clearly time cannot run against him, 
But, inmy judgment, once he knows the 
true facts, itis’ for him to judge of their 
legal consequences, and he cannot after- 
‘wards say that he did not know what those 
legal consequences might be. Art. 90 does 
not say that time begins to run when the 
cause of action for neglect or misconduct 
became known to the plaintiff, but when 
the neglect or misconduct became known. 
I do not think that once a plaintiff is 
acquainted with what has happened, he 
can sit still and say that time does not 
run against him until he chooses to take 
the view that the omission of which he is 
aware is actionable neglect orthat the act 
of which he is aware amounts to actionable 
misconduct. It has been conceded that s. 24, 

(1) 9 R 575; 135 Ind. Cas. 648; AIR 1932 Rang. 1; 
Ind. Ral. (1932) Rang. 56. hat 
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Limitation Act, does not apply to the pre- 
sent case; for, in the case of negligence 
which constitutes a breach of contract, the 
cause of action ensues when the contract is 
broken and not when specie injury results 
therefrom. Accordingly, in my opinion, this 
appeal must be dismissed. One set of costs 
for all three respondents: Advocate’s fees 
ten gold mohurs. 

Ba U, J.—I agree with my Lord the 
Chief Justice. ASI explained in Oivil Regular 
No. 2 of 1935 V. M. Gany v. Leong Chye (2), 
s. 24, applies only to suits based on tort. As 
the present suit arises out of negligence based 
ona contract between a principal and an 
agent, the appropriate Article is, in my 
opinion, Art. 99 of Sch. 1, Limitation Act. 

Dunkley, J.—Counsel for the appellant 
argues that “neglect” means an omission to 
do something which ought to be done, and 
that time does not begin to run under 
Art. 90, until both the omission to do the 
act and the fact that it ought to have been 
donë or known to the plaintiff. This is 
clearly an untenable proposition. The faet 
that the act ought to have been done is 
intrinsic in the act itself and ignorance of 
the legal consequences of the omission Can- 
not extend the time, I consider that the 
reasoning in Saw Hla Pruv.S.S. Halkar 
(1) at pp. 582 and 583* is impeccable. - Any 
other construction of the Article would in- 
volveinsuperable difficulties in applying it. 
I, theréfore, agree with my Lord the Ohief 
Justice that the appeal fails and must be 
dismissed. : 
D: Appeal dismissed. 

(DAIR 1936 Rang. 510; 166 Ind. Oas. 48; 9 R 
Rang. 230. 

*Pages of 9 Rang.—[Ed.] 








PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 


Civil Appeal No, “422 of 1937 


March 22, 1938 
ALMOND, J. C. AND Miz AHMAD, J. 
BOOTA MAL OHARANDAS— 
JUDGMENT: DEBTOR— APPELLANT 


VETSUS 
NAND RAM SANTO MAL-—Deorgg- 
HOLDER—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 84—Omission io deposit 25 per cent.—Whether 
irregularvity—Sale, when can be set aside. 

The omission to pay 25 per cent. of the sale myney 
amounts to an irregularity and a sale can be set 
aside on this ground only if it is proved that sub- 
stantial injury hasbeen caused by it. Bhag Chand 
v. Najib Sultan (1), explained. Mg. Chit Htaing v 
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N.A. R. M. Chetty (6), Firm Mathra Das-Prabhu 
Dayal v. Brij Rani (1), Jangli Bakhsh Singh v. 
. Buddhan Lai (8), Ahmad Bakhsh v. Lalta Prasad 
(9), Bhim Singh v, Sawarn Singh (10) and Venkata v. 
Sama (11), relied on. 

C. A. from the order of the decree of 


he Panie Judge, Peshawar, dated April 16, 


Judgment.—Nand Ram obtained a decree 


under r. 4 of O. XXXIV, Civil Procedure 
Oode, against Boota Mal which was made 
final. In execution of that decree the 
mortgaged-property was brought to sale. 
Nand Ram bid at the sale and the property 
was knocked down to him on payment of 
Rs. 3,400. It may be noted that by an 
amendment made by this Court the 
necessity for obtaining leave to bid has 
been removed. The judgment-debtor ob- 
Jected to the sale. One of the objections 
‘was that the 25 per cent. deposit had not 
been made by the decree-holder. The 
execution Judge rejected the objection. 
An appeal was preferred by the judgment- 
debtor tothe District Judge. The appel- 
lant took two ‘objections before him. 
Firstly that the failure of the decree holder 
to de posit the 25 per cent. of the purchase 
money Vitiated the sale, and secondly, that 
his objections had not been heard and 
decided. In support of the first point the 
appellant relied upon Bhag Chand v. 
Najab Sultan (1) a ruling given by Mr. 
Middleton, Judicial Commissioner, in Cham- 
bers. ‘I'he learned Appellate Judge held 
that the wording of the decree made ‘the 
payment of 25 per cent. of the purchase 
money unnecessary. He pointed out that 
instead of ordering the proceeds ‘of the 
sale to be paid into Court and then applied 
to liquidate the mortgage-debt the Gourt 
had only ordered in the decree sheet that 
the proceeds of the sale should be applied 
to pay the, amount due under the decree. 
In the opinion of the Judge, the omission of 
the direction that the money should be 
Paid into Court obviated the necessity of 
making the 25 per cent. deposit required by 
O. XXI, r. 84, Civil Procedure Code. As 
regards the second ground taken by the 
appeliant, the Judge held that the objector 
had waived his objections because subse- 
quently he had asked for time to make 
payment and did not insist that his objec- 
tions should be heard and decided. "Lhe 
appeal was consequently dismissed. Boota 
Mal has come up on further appeal to this 
Court. At the preliminary hearing he 
had a Counsel. His Counsel mainly con- 
centrated on the point thatthe failure to 
make the necessary deposit was fatal to the 
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“io 
sale and relied upon Bhag Chand vY- 
Najab Sultan (1) in support of this pro- 
position. The case 
Bench to consider the effect of that raling on 
this case. 

The facts of the case reported in Bhag 
Chand v, Najab Sultan (1) are as follows: 
A sale had taken place but the 25 per cent. 
had not been made. In the 
meantime, the judgment debtor had made 
an application under O. XXI, r. 89, Civil 
Procedure Code, offering to pay the decretal 
amount. Objeciion was taken that the 
application naving been made more than 
30 days after the date of sale was time- 
barred under Art, 166, Limitation Aci. It 
was held by the Judicial- Commissioner 
that the fact that 25 percent. deposit had 
not yet been made left the sale incomplete 
and that there being no complete sale, 
limitation did not fun at all and the ap- 
plication was within time. Reliance was 
placed by him on Khairan v. Alliance 
Bank of Simla (2), Kanwal Ram v. Gurdet 
(3) and Konya v. Baliram (4) but great 
stress’ was laid on Iqbal Narain v. Raj 
Kumar Bakhshi (5) ın arriving at this 
conclusion. We have carefully considered 
Bhag Chand v. Najab Sultan (|) and-the 
authorities on which reliance was placed 
by the Judicial Commissioner in that 
ruling. The ruling itself and the four 
cases referred to in it dealt with applica- 
tions under O. XXI, r. 89, Civil Procedure 
Oode. Such applications must be made 
within 30 days of the date cf sale: vide 
Ari, 166, Limitation Act. The question 
before the High Courts was as to when do 
the 30 days begin. Tney held that the 
period of 40 days began from the date the 
25 per cent. deposit was made. It is 
obvious that Bhag Chand v. Najab Sultan (1) 
and the rulings cited therein do not directly 
bear on the question before us and con- 
sequently do not heip us much in decid- 
ing the present case. But we may, however, 
make it clear thatif the ratio decidendi of 
these rulings be taken to be that, the 
failure to deposit the one-fourth of the 
purchase money amounted to an illegality 
and made the sale a nullity altogether, we, 
with due respect, differ from that view. 
We think that the omission to Pay 45 per 

(1) A I R 1934 Pesh, 25; 148 Ind, Cas, 1082;6 R 
Pesh, 69, 

(2) A 1 R1919 Lah, 309; 50 Ind. Cas. 914. 

(3) A I R 1931 Oudh 291; 132 Ind, Uas. 263; 8 O W 
N 033; Ind, Kul. (1931) Oudh 2.3. 

(4) A LK 1928 Nag. lil; 106 Ind, Oas. 333. 


(9) A LR 1934 Oudh 25; 147 Ind. Uas. 
Luck. 393; 110 W N 18; 6 R O 354, 
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was referred to the. 
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cent. of ‘the sale money amounts to an 
irregularity and a sale can be set aside on 
this ground only if it is proved that sube 
stantial injury has been caused by 
ite We are supported in this opinion by 
the following authorities: Mg. Chit 
Hlaing v. N. A. R. M. Chetty (6). Firm 
Mathra Das Prabhu Dayal v. Brij Rani 
(7), Jangli Bakhsh Singh v: Buddhan Lal 
(8), Ahmad Bakhsh v. Lalta Prasad (9), 
Bhim Singh v. Sarwan Singh (10) and 
Venkata v. Sama (11). 

Applying the principle laid down above, 
we hold that Bhag Chand v. Najab Sultan 
(1) does not help the appellant and the 
sale which is now in dispute cannot be 
set aside merely because’ the decree- 
holder-purchaser has failed to make ‘a 
deposit under O. XXI, r. 84, Civil Procedure 
Code. We may point out that no sub- 
stantial injury bas been shown to have 
. resulted from this default. We may also 
remark in passing that we do not agree 
with the learned District Judge that the 
form of the decree makes any difference 
so farasthe application of O. XXI, r. 84, 
Civil Procedure Code is concerned. He 
bas drawn a distinction without a differ- 
ence. 
` There remains the objection that the 
execation Judge did not dispose of all the 
pleas taken up by thse judgment-debtor. 
We have carefully considered the objec- 
tions and: we find that there is no substance 
in them. In fact the judgment-debtor 
never persisted in them. He has. been 
asking for more and more time to pay up 
the decretal amount. It does not amount to 
an estoppel but at any rate it does lead to 
the conclusion that the judgment-debtor 


was not very serious about the objections. 


taken by him. For the reasons given above, 
we dismiss the appeal with costs. 
D. Appeal dismissed, 


ee AIR 1924 Rang. 81; 79 Ind. Oas. 747; 2 Bur. L 


J 166. 

(7) A I R1923 Lah. 492; 116 Ind. Oas. 212; Ind. Rul. 
(1929) Lah, 468. 

(8) AIR 1933 Oudh 345; 144 Ind. Oas. 314; 8 Luck 
731; 10 O W N 440; Ind. Rul. (1933) Oudh 241, 

(9) 28 A 238; A W N 1905, 263. 

(10) 16 C 33. 

(il) 14 M 227. 
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MADRAS HIGH COURT 
City Civil Court Appeals Nos. 45 to 51 
of 1935 


August 31, 1937 
Leaou O. J. AND VARADAOHARIAR, J. 
H. VENKATA SASTRI & Sons AND OTHERS 
—APPELLANTS 
versus 
SHROFF BALAKRISHNA RAO any 
ANOTSHR—RESPONDENTS 

Trust—Breach of —Debter and creditor—Composi- 
tion—Majority of creditors agreeing to composition 
and debtor executing composition deed in favour of 
one of the creditors—Amount received by such creditor 
from debtor for distribution — Such creditor, if be- 
comes trustee—Funds received not suficient to satisfy 
all creditors-—~Payment made to such creditors only 
who accepted composition — Whether breach ‘of 
trust — Such creditor having knowledge that some 
more creditors are willing to accept composition but 
appropriating whole balance towards his own dues— 
Breach of trust, if committed — Debtor and creditor 
—Composition deed——Every creditor, if must execute 
deed—Signifying acquiescence by other means whe- 
ther sufficient. 

Where a debtor executes & composition deed, as 
agreed to by the majority of the creditors, in favour 
ofone of the creditors and such creditor receives 
from the debtor the amount for the distribution, he 
becomes a trustee in respect of the amount so receiv- 
ed. Ifhe distributes all the amount received, not 
being sufficient to pay off all the creditors, among 
such creditors only as accept the composition while 
other creditors having knowledge of the composition 
do not signify their assent to it, he does not commit 
a breach of trust. He, however, commits breach of 
trust when he pays tohimself the balance of the 
amount remaining in his hands even when he has 
-knowledge that some more creditors are willing to 
accept the composition and that the funds are not 
sufficient to pay them off, for, it is his duty to share 
the balance rateably with such -creditors. 

In the case of a deed of trust for the benefit of 
creditors, it isnot absolutely necessary that every 
creditor should execute the deed. A creditor could 
signify his acquiescence in it by other means. But 
there must be actual assent to the deed. Unlessthe 
creditor in some manner expresses his willingness to 
accept it, he cannot claim any benefit under it. 
He cannot stand idly by, but if he does some act 
which amounts to acquiescence, it is sufficient. 
Field v. Lord Donoughmore (1) and Biron v. Mount 


-(2), relied on. : 


City O. Court A. against the decrees of 
the Ojty Civil Judge, Madras, in O. S. 
Nos. 586 to 588 and 592, 597, 598 and 600 of 


Messrs. V. Radhakrishnayya and L. 
Krishna Das, for the Appellants. 
Messrs. B. Somayye and S. Balakrishna 
Rao, for the Respondents. 
Appeal No. 45 of 1935. 


Leach, ©. J.—The appellant was the 
plaintiff in the Court below. The suit was 
one to recover a sum of Rs. 1,257-2-9 
alleged to be due tothe appellant under a 
deed of composition entered into by reg- 
pondent No. 2 withhis creditors. Respon- 


-1933. 
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dent No.l was sued as the trustee under 
tne deed. In 1930 respondent No. 2 who at 
ail material times was a merchant carry- 
ing on business in Madras became finan- 
cially involved and by the month of July 
1930, he owed his creditors an aggregate 
sum of over Rs. 84,000. There were 26 
creditors altogether,: 14 of them being 
resident in Madras and 12 resident in 
Mysore. At a meeting of the Madras cre- 
ditors, it was agreed that they shouid ac- 
cept a composition of four anuas in the 
rupee. A deed was drawn up on this basis 
and executed by respondent No. 2 in favour 
of respondent No. l as trustee for the cre- 
ditors. Respondent No.1 was himself a 
creditor for a sum of over Rs. 15,000. The 
total amount required to pay a compcsition 
of four annas in the rupee was about 
Rs. 22,000. Respondent No.2 had not got 
the cash, but on August 2, 1930, certain 
property owned by him was sold and the 
proceeds, Rs. 12,250, handed over to res- 
pondent No. l, as part of the Rs. 22,000 
which respondent No. 2 was due to pay to 
him under the deed. Later that year, two 
further sums; one of Rs. 1,500 and the 
othe: of Rs. 1,75U were paid to respondent 
No.1 by respondent No. 2 making ‘a total 
payment to him of Rs. 15,500. The Madras 
creditors in due course signed the deed, 
but the Mysore creditors - were not 80 

‘ready to accept it. it is clear from the 
‘evidence that they were fully aware of the 
proposal by the month of October 1930, 
but only two of them agreed to the ar- 
rangement then.‘ These two signed the 
deéd and in due course receiyed payments 
of four annas in the rupee on the amounts 
of their debts. The Madras creditors also 
received the amounts due to them under 
the deed of composition. Respondent No. L 
admits that the appellant signitied his ac- 
ceptance of the deed in u letier dated 
December 24, 1950. By that time, fhe 
Madras creditors, apart from respondent 
No. ] had all been paid what was due to 
them under the deed, as had two of the 
Mysore creditors. Respondent No. l had in 
his hands on December 24, 1930, a sum 
of Rs. 3:04-4-6, which was only sutiicient 
to pay him three annas and nine pies on 
the amount due tohim. He did not allo- 
cate this money to his own debt then, but 
kept it ın a suspense account where it re- 
Mained until the month of November 1931, 
. when he transierred it to himself. When 
he did this, he had notice of the appellant's 
acceptance of the composition and had 
that notice for nearly 12 months. As res» 
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pondent No. 2 did not pay the balance of 
the Rs. 22,000 to him he was not able to 
make any further payments to the credi- 
tors. Having allocated Rs. 3,504 4-6 to him- 
self there was nothing to pay to any of 
them. The appellant then launched a suit 
agaiust respondent No. L as trustee and 
against respondent No.2 as the principle 
debtor to recover the sum of Rs. 1,257-2-0, 
representing a quarter of the total amount 
due io him by respcndent No.2. He also 
claimed interest on this amount. The suit, 
however, failed. I might mention here that 
the other nine Mysore creditors who re- 
mained unpaid, filed similar suits in the 
City Civil Court to recover their propor- 
tions. They met with the same fate as the 
appellant and have filed appeals which 
have been heard together with this appeal. 
There are, however, points of difference be- 
tween this case and the other cases and it 
will be convenient to deal with them in 
separate judgments. 

În the in Court, it was contended by 
the appellant that respondent No. 2 had in 
fact paid to respondent No. 1 the whole of 
the Rs. 22,000. ‘Chis plea was based on an 
allegation that respondent No. 2 had nanded. 
over to respondent No. 1 two promissory 
notes for sums of Rs. 2,000 and Rs. 9,000, 
respectively. This plea has been maintain- 
ed before: us.: The learned trial Judge, 
however, held that these promissory notes 
were never handed over to respondent No. 1 
and that all that respondent No. 1 received 
was the Rs. 1a,.L0 which I have mentioned. 


‘We see no reason to disagree with this tinde 
‘ing. 


‘he learned Judge dismissed the suit 
as against respondent No. l on the, follow 
ing grounds: (i) Tne Mysore creditors of 
whom the appellant was one, had not 
accepted the deed of composition : (2) the 
deed was an incomplete contract and gave — 
rise to no rights and imposed no liabilities; _ 
(3) respondent No. 1 was not a trustee and 
tnat he bad made payments to the Madras 
creditors and to the two Mysore creditors 
as the agent of respondent No. 2; and (4) 
he was under no duty to pay the creditors 
Tateably and was, therefore, entitled to 
appropriate the balance of Kes. 3,004-4-6 
towards his own debt. The learned Judge 
accordingly dismissed the suit as against 
respondent No. 1 but he decreed it as prayed 
agains, respondent No. 2. 3 | 
Ine learned -Judge erred in treating 
respondent No, 1 merely as an agent of res- 
pondent No. 2. A deed of composition was 
entered into by a majority of the creditors. 
This deed was signed by the respondents 
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and under it respondent No. 1 received 
Rs. 15,500 for distribution among the credi- 
tors. _Respondent No. 1 was, therefore, 
clearly a trustee in respect of this sum. lt 
must be remembered, however, that the deed 
was entered into, on the understanding 
that respondent No. 2 would pay to respon- 
dent No. 1 sufficient for the payment of a 
composition of four annas in the rupee to 
all the creditors. Respondent No. 1 paid 
the Madras creditors and the two Mysore 
creditors when they applied for the moneys 
due to them under the deed and there can 
be no ‘doubt that he hoped that at a later 
stage the other creditors would come in and 
that he would be put in funds to pay them 
the amounts due to them. It became ap- 
parent in 1931 that respondent No. 2 was 
not in a position to make any more pay- 
ments and it was then that he allocated 
Rs. 3,804-4-6 to his own debt, We do not 
consider that there was any breach of 
trust on the part of respondent No.1 in 
making the payments to the Madras credi- 
tors and to the two Mysore creditors. 
These payments were all made before the 
appellant or the plaintifis in the other 
suits had signified their intention of ac- 
cepting the composition. The other plain- 
tiffs did not in fact signify their willing- 
ness to accept the composition until a few 
months before the suit was filed in July 
1933. That was long after the payments 
had been made. In Field v. Lord Donoug- 
more (1), it was held that in the case of 
a deed of trust for the benefit of creditors 
it is not absvlutely necessary that every 
creditor should execute the deed. A cre- 
ditor: could signify his acquiescence in it 
by other means. The Lord Chancellor 
(Sir Edward Sagden, afterwards Lord St. 
Leonards) observed : 

“The principle upon which this Court acts in 
cases like the present, is no longer in dispute .. 
It was argued for the defendants that Mr. Field 
did not execute the deed at the proper time, and 
that when, in point of fact, he did execute, he 
did so without the assent or authority of any 
person qualified to permit him, But it is not ab- 


solutely necessary that the creditor should execute ` 


the deed; if he had assented to it, if he had ac- 
quiesced in it, or acted under its provisions, and 
complied with its terms, and the other side ex- 
pressed no dissatisfaction, the settled law of the 
Courts is that he is entitled to its benefits. The 
mere fact of his signature is not actually required." 


But there must be actual assent- to the 
deed. Unless the creditor in some manner 
expresses his willingness to accept it, he 
cannot claim any benefit under it. This 


(J) 1841) 1 Dr. & War. 227;58 R R 243, 
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.was emphasized in Biron v. Mount (2). He 


cannot stand idly by, but if he does 
Some act which amounts to acquiescence, 
it is sufficient. The position here is that 
all the creditors who had assented to the 
deed by November 1930, were paid what 
was due to them under it and we consider 
that as the other creditors had not signified 
their intention of coming in, although they 
were aware of the arrangement, respondent 
No. 1 was in the circumstances of the case 
justified in paying out to those who had 
signified their assent. Therefore we agree 
that so far as the payments to the Madras 
creditors and to the two Mysore creditors 
are concerned, there was no breach of trust 
on the part of respondent No. 1. 

But the case against him does not rest 
there. Jt is admitted that he paid himself 
Rs. 3,804-4-6 after he had notice of the 
appeliant’s willingness fo accept the com- 
position and he paid himself this sum at 
atime when he knew that there would be 
no further payments to him by respon- 
dent No 2 in order to carry out the terms of 
the composition deed in their entirety. 
In these circumstances it seems to us 
that respondent No. 1 was guilty of breach 
of trust so far as the appellant is con- 
cerned. He had no right, knowing that 
there was another creditor willing to 
accept the composition, to pay himself the 
balanee of the funds which remained in 
his hands, Asa trustee, his duty was to 
Share that balance rateably with the 
appellant. Jt was not a case of acting 
without notice of the appellant’s claim. 
He had full notice of that claim. The 
appellant is, therefore, entitled toa decree 
against respondent No.1 for a propartion 
of the sum of Rs. 3.604-4-6. It is agreed that 
on this basis, the appellant will be entitled 
to recover from respondent No. 1 Rs. 920. 
The appeal will be allowed as against res- 
pondent No. 1 and the decree of the trial 
Court varied by substituting as against him 
a decree in favour of the appellant for 
Rs. 920 with interest at 6 per cent. till 
date of payment. As the appeal only 
succeeds in part, we think the parties 
should bear their own costs in this Court. 
The appellant will be entitled to propor- 
tionate costs in the trial Court. 

Nos 45 to 51 of 1935: The judgment 
in these appeals must be read in conjunc- 
tion with the judgment which we have 
delivered in ©. O. ©. A. No. 45 of 1935. 
Thesé cases were tried together in the 


2 (1858) 24 Beav 642; 47 LJ Oh. 191; 4 Jur. (N. a) 
43, oot j 
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Court below and the appeals have been 
heard together with O. O. C. A. No. 45 of 
1935. The facts differ slightly from. the 
facts of that appeal. The appellants in 
these appeals did not signify their accept- 
ance of the deed-of composition until after 
the trustee had distributed the whole of 
the money received by him from respondent 
No. 2 under the deed of composition. There- 
fore the appellants have no case against 
respondent No. 1, and the appeals must be 
dismissed with costs in favour of respon- 
dent No. 1, 


N.-S. Order accordingly.. 





RANGOON HIGH COURT 
Full Bench i 
Oivil Reference No. 7 of 1937 
March 25, 1938 
Reperts, C. J., DUNKLBY AND BRAUND, JJ. 
EUSOOF AHMAD SEEMA— APPELLANT 
versus 
ISMAIL AHMAD SEEMA AND oTHERS— 


RESPONDENTS 

Succession Act (XXXIX of 1925), 8. 283—Issue 
of citation—Citation ordered but not issued—W kether 
suficient cause for revoking probate—Burden to make 
out case for revocation — Citation though ordered 
not served—Heecutor must show that there was no 
defect in substance. 

‘An absence of citations in a case in which citations 
are ordered, but did not issue, does not necessarily 
constitute such a defect in substance as will involve 
revocation of the probate, though it may do so if the 
party claiming that citation should have been order- 
ed and,served upon him can show a prima facie 
case for revocation which the executor is unable to 
rebut. In cases where citations have been ordered 
but not served, the burden of proof is then shifted on 
the executor to show that there was no defect of 
substance in the proceedings in which probate was 
granted. Incases where citations have not been 
ordered,'the party impugning the will on the ground 
ofhis non-citaticn must first show that he ought to 
have been cited, before the burden of proof is shifted 
to the executor to show that the defect in the pro- 
ceedings was not one of substance and that no just 
cause for revocation exists. A. B. Neogi v.B. B. 
Neogi (3), overruled. Ramanandi Koer v. Kalawati 
Kuar (2), distinguished. Nistariny Dabya v. Brah- 
mamoyi Dabya (1), relied on. 

C. Reference made by Mr. 
Baguley and Mr, Justice Spargo. 

Mr. F. S. Doctor, for the Appellant. 

Dr. Ba Han, for Respondénts Nos, 2 
and 3. 

Roberts, C.J.—The question referred 
for determination bya Full Bench is as 
follows : 

< “Does the absence of citations in a case in which 
citations are ordered, but did not issue necessaril 
constitute such a defect in substance as will 
involve revocation of the probate, or is the Court 
at liberty to determine in the light of all the cir- 
cumstances of the case whether the proceedings 


Justice 
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in which probate was granted was defective in 
substance?” i 

By s. 263, Succession Act, 1925, the 


grant of probate or letters of administra- 
tion may be revoked or annulled for just 
cause; and just cause shall be deemed 
to exist where the proceedings to obtain 
the grant were defective in substance. 
The illustration to the section relevant to 
the present reference is ‘(ii) the grant 
was made without citing parties who 
ought to have been cited.” Section 283 
of the Act empowers a District Judge, if he 
thinks proper, to issue citations calling 
upon all persons claiming to have any 
interest in the estate of the deceased to 
Come and see the proceedings before the 
grant of probate of administration. It 
has been pointed out thatit is not only 
desirable but necessary for the ends of 
justice that this power should be exercised 
whsn the interest. of any party is likely 
to be affected, and especially in the case 
of minors. There may well be cases in 
which neglect to issue the proper citations 
may constitute such a defect in substance 
as to render just cause for revocation of 
probate. On the other hand it is clear that 
the Act gives a discretion to the District 
Judge. Andif it is said that when pro- 
bate in common form is granted without 
Citations having been ordered to issue, 
any person can come forward ata much 
later date to challenge the will upon the 
ground that he ought to have been cited 
and that revceation of probate should 
then follow as a matter of course; no grant 
of probate unless in solemn form could 
ever be of any substantial value. 

In Nistariny Dabyav. Brahmomoyi Dabya 
(1) it was held that the mere absence cf a 
special citation did not necessarily amount 
to a just cause for revocation of probate as 
making the proceedings substantially de- 
fective. It was contended that a minor 
who was interested in the estate should 
have been specially cited but the Court held 
that the persons under whose care she had 
been living were aware of the previous 
proceedings and thatthe party who opposed 
the grant though nominally appearing on 
his own behalf really did s9 on behalf of the 
minor. In Ramanandi Kuerv. Kalawati 
Kuer (2) the plaintiff (appellant) set up as 
the first ground for revocation that the pro- 


(1) 18.0 45. 

(2) 551 A18;107Ind. Oas 14;A1R1928P O 2; 7 
Pat. 221; 5 O W N 96; 1 L T 40 Pat. 19; 30 
Bom, L R 2973470 LJ 171; 54ML J21; 9PLT. - 
97; 32 O W N 402;28 A L J 385; (1928) M W. N 282; 
27'L W 782 (PO). 
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ceedings to obtain the grant were defective 
in substance in that the grant was made 
without. Citing parties who ought to have 
been cited. The plaintiff was an infant 
residing with her mother, the widow cf the 
testator. A general citation was affixed to 
the house of the deceased and another to 
the Court house; notices were issued to 
the widow and to the plaintiff and a report 
Was made by the serving officer showing 
that the service of the notice was acknow- 
ledged on the widow's behalf “for self and 
guardian of Ramanandi Kuer” by one Awadh 
Bihari Singh. Probate was accordingly 
granted, but some years later proceedings 
were instituted on the appellant's behalf 
alleging that citations were not served 
either on her or on her mother. The 
District Judge found himself unable to 
come to any conclusion whether the notice 
was actually served or not. Their Lord- 
ships held that, even if some kind of 
formality were gone through on the occasion 
when service of nolice was said to have 
been effected, it was not such as would 
give to the person alleged to have been- 
served an opportunity either to oppose 
the grant of probate or to require the will 
to be proved in her presence. In the 
peculiar circumstances of the case, the 
service, if any, was of no greater effect in 
law than personal service on an infant of 
tender years. They therefore held that Issue 
No. 1 must be decided in favour of the 
plaintiff. There was a just cause for revok- 
ing probate, and the executrix would then 
have to prove the will, and if she had succeed- 
ed, the probate would have stood. 

If, on the other hand, plaintif had failed 
on Issue No. 1 this would not have preclud- 
ed her from proving as'a second ground for 
revocation that the will was forged, but 
the burden of proof on the issue would rest 
upon her, and not upon the executrix. It is 
clear from this case that where citations 
have been ordered and there is a subse: 
quent complaint that the order was never 
complied with, proof of this fact may dis- 
close a defect in substance in the proceed- 
ings to obtain the grant. I can conceive of 
cases where it might not do 80; as where in 
the absence of service of citaticns as ordered, 
the heirs directed to be cited nevertheless 
appeared in Court on the day fixed for 
their return; plainly this would be a defect 
in form merely and not in substance. All 
that can be said is that a prima facie case for 
Tevocation appears where it is shown that 
persons ordered to be cited were not cited in 
fact. Now in A.B. Neogi v. B. B. Neogi- 
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(3) the learned Chief Justice observed that 
the exact questions which arose there had 
already been raised and determined in 
Ramanandi Kuer v. Kalawati Kuer (2). 
With great respect I think there is this 
distinction that in Ramanandi Kuer v. 
Kalawati Kuer (2) citations were ordered 
but were shown not to have been -properly 
served and the onus thereafter lay on the 
executrix to show that this did not constitute 
a defect of substance in the proceedings to 
obtain a grant; she failed to do so and 
probate was accordingly revoked. 

In A. B. Neogi v. B. B. Neogi (3) no 
citations were ordered to be issued but the 
appellant came forward and complained 
that he had not been cited. In these cir- 
cumstatces, in my opinion, the burden of 
proof lay upon him to show that he ought 
to have been cited, that is to say, that 
failure to cite him constituted in all the 
circumstances of the case a prima facie 
defect of substance in the proceedings to 
obtain a grant. I feel bound to say, with 
due deference to the judgment in tke 
Appellate Court, that I respectfully agree 
with the following statement of Leach, J., 
une tried the case upon the Original 
Side: 

“When a will is proved in common form, as this 
will was, itis not necessary that the Court should 
order citations to issue and I consider that the 
fact that no citations were issued in this case does 
not in itself constitute a ground for revoking the 
probate which had been granted.” 

Each case must be examined on its 
merits and the absence of citations ina 


‘ease in which they are not ordered does 


not by itself constitute just cause for revo- 
cation of probate, though it may doso if 
the party claiming that citation should have 
been ordered and served upon him can show 
a prima facie case for revocation which the 
executor is unable to rebut. I am unable 
to agree with the observations to the 
contrary made by the Appellate Court in 
A. B. Neogi v. B. B. Neogi (3). Accord: 
ingly I would answer the first question 
propounded in the negative; as to the second 
question (i) in cases where citations have 
been ordered but not served the burden of 
proof is then shifted to the executor to 
show that there was no defect of substance 
in the proceedings in which probate was 
granted, (ii) in cases where citations have 
not been ordered, the party impugning the 
will on the ground of his non-citation must 
first show that he ought to have been cited, 
before the burden of proof is shifted to the 


. (3) 14 R 146; 161 Ind, Cas, 629; A I R 1936 Rang; 
105; 8 R- Rang. 499, `- 
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executor to show that the defect in the 
Proceedings was not one of substance and 
that no just cause for revocation exists. 
We assess the Advocate’s fee in this refer- 
encs at len gold mohurs; costs of the 
reference to be costs in the appeal. 

„Dunkley, J.—I agree. 

Braund, J.—I agree. I respectfully think 
that the case in A. B. Neogi vw. B. B. 
Neogt (3) as decided. in this Appellate 
Court can no longer be taken to represent 
the law. For the essential difference be- 
tween a case [such as that in Ramanandi 
Kuerv. Kalawati Kuer (2) Jin which special 
citations had heen ordered but not served, 
and a case [such as that in A. B. Neogi 
v. B, B. Neogi (3)] in which no special 
citations were ever ordered, appears to have 
been overlooked. The difference is all 
important. For, in the one case there never 
came into existence a probate which was 
formally perfect, while in the other case 
there did. And consequently in the former 
case the onus lay upon the executor to defend 
his imperfect probate; while in the latter 
case the onus of showing grounds for reyok- 
ing an apparently perfect probate lay upon 
the person challenging it, But in either 
case the probate originally granted stands 
until it is revoked by an order of the 
Court. And no such order can, in my view, 
be properly made except as the result of a 
judicial proceeding in which according to 
where the onus lies, either the executor has 
failed to defend, or the third party has 
failed to upset the existing probate. It is, 
I think, desirable that that should be made 
clear, in view of the premature order of 
the Appellate Ocurt in A. Neogi v. 
B. B. Neogi (3) revoking the probate in 
that case before it had been determined 
whether there were any grounds for its 
revocation or net. [ agree that the reference 
should be answered in the sense in which 
my Lord the Chief Justice suggests. 


D. Answer accordingly, 





CALCUTTA HIGH COURT 
Civil kule No. 46 of 1938 
February 1, 1938 
Nasmm ALI AND EbDGLEY, JJ. ` 
. MUHAMMAD ABDULLA SHAH 
CHOWDHURY AND oTHERS—DEBTORS 
—-PETITIONERS 
versus 
GIRIDHARI LAL MUNDRA—Crgprtor 
| — Opposite Parry 
Civil Procedure Code (Act V of 1908), 3. 115— 
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Letters Patent (Cal.), cl. 16—Appellate Officer ap- 

inted under 3. 40, Bengal Agricultural Debtors Act 
(III of 1938), whether Court subordinate to High 
Court—His orders, if revisable. 

The Oivil Courts contemplated by cl. 16 of Letters 
Patent (Cal.) donot cover Courts which are created 
by a special statute fora special purpose. An 
actual relationship between Courts and the High 
Ocurt must be established. 

Revisional jurisdiction of the High Court cannot 
be invoked to revise an order passed by an appel- 
late officer appointed by the Local Government under 
s. 40, Bengal Agricultural Debtors Act, Such an 
officer is not a Court subordinate to the High Court 
within the meaning of s. 115, Oivil Procedure Code. 
Allen Bros. & Co v. Bando & Oo, (1), relied on. 

O. R. from an order of the Sub-Divisional 
Officer, Balurghat (Dinajpur), dated Novem- 
ber 22, 1937. 

Mr. Bijali Bhusan Sanyal, for the Peti- 
tioners. 

Messrs.. Girija Prosanna Sanyal and 
Sourendra N. Ghose, for the Opposite 
Party. A , 

Nasim All, J.—This is an application in 


.Tevision under s. 115, Oivil Procedure Code, 


against an order of Mr. G. C. Mondal, S.D.O. 
of Balurghat. in the District of Dinaj- 
pore, dated November 29, 1937, dismissing 
the petitioners’ application before the Debt 
Settlement Board under s. 8, Bengal 
Agricultural Debtors Act, 1935. Mr. Mondal 
is an Appellate Officer appointed by the 
Local Government under s. 40 of the Act. 
By cl. (6) of that section the orders of the 
Appellate Officer are final. In order to 
enable this Court to revise an order under 
s.113-of the Code, the order sought to be 
revised must be an order of a Court subordi- 
nate to thie Court. Itis argued on behalf 
of the petitioners that the Appellate Officer 
is a Civil Court within the meaning of cl. 16, 
Letters Patent. Tne Civil. Courts con- 
templated by that clause, in my opinion, do 
not cover Oourts which are created by a 
special statute for a special purpose. 
Rankin, J. in Allen Brothers &Co.v. Bando 
& Co. (1) observed as follows : 

“From the Act of 1861, from the Letters Patent 
and from the decisions, I draw this conclusion that 
it is not enough for the purposes of the Code or the 
Letters Patent which deal on definite principles 
with a regular order of Courts, that from the 
limited nature of the powers conferred, or from a, 
mere comparison with other Courts, or from possible 
relationships thereto not yet subsisting, a new Oourt 
may be styled an “inferior Court.” An actual 
relationship to this Court must be established an 
existing thread of connecting authority must be 
disclosed.” 

In this particular case the petitioners 
could not satisfy us that there was really 
any connecting authority under which the 
Appellate Officer may be said to be sub- 

(1) 28 O W N 845; 70 Ind. Oas. 371; AIR 1923 Cal, 
169, 49 O 931, | ; 
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ordinate to this Court. I, therefore, dis- 
charge this Rule as the jurisdiction of this 
Court under s. 115, Civil Procedure Code, 
cannot be invoked in this case. There will 
be no order for costs in this Rule. 
Edgley, J.—{ agree. 
D. Rule discharged. 
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MADRAS HIGH COURT 
Civil Appeal No. 52 of 1932 
October 6, 1937 h 
PANDRANG Row AND VENKATARAMANA Rao, JJ. 
RAMASWAMY CHETTIAR AND OTHERS 
— APPELLANTS 
versus 
K. S. M. MANICKAM CHETTIAR 
AND OTHERS— RESPONDENTS 

Family settlement—Bona fides—Consideration— 
Claim of one of parties to dispute having more 
legal foundation than other—If shows dispute was 
not bona fide or arrangement was not proper—Bona 
fide family settlement, if requires consideration— 
Transfer of Property Act (IV of 1882), s. 130— 
Actionable claim, assignment of—Particular form or 
consideration, rf necessary—Limitation Act (IX of 
1908), Sch I, Art.60—Dispute regarding amount lying 
ag deposit in A's name with banker firm—Dispute 
settled by family arrangement by which portion of 
deposit was to be paid to B— Suit by A against 
banker firm for recovery of deposit—Article appli- 
cable. 

The mere fact that the claim of one of the parties 
to the dispute might have had more legal founda- 
tion than that of the other does not necessarily 
show that the dispute was not bona fide or that the 
arrangement was not 84 proper family arrangement. 
The bona fide settlement of a family dispute does 
not require any specific consideration to support 


it. ; 

Section 130, Transfer of Property Act, does not 

require that the assignment of an actionable claim 
should be in any particular form or that there should 
be consideration for it. No particular words are 
“necessary to effect the transfer of a debt or any 
beneficial interest in movable property and no par- 
ticular words are necessary to effect such a transfer 
if the intention to transfer is clear from the lan- 
guage used. Rama Iyer v. Venkatachalam Pattar 
(D, relied on. 

Certain amount stood as deposit in the name of 
A witha banker firm, There was a dispute re- 
garding this amount which was settled by a family 
settlement whereby a portion of the money was to 
goto A and was payable by the bankerfirm and 
the rest ofthe money was to goto B. A subse- 
quently sued the firm and B, for recovering the 
amount of the deposit ‘still standing in his name : 

Held, that the nature of the deposit did not change 
after the family settlement and it still remained as 
a deposit payable on demand toA The suit was, 
therefore, governed by Art. 60, Limitation Act. 

- ©. A. against the decree of the Sub-Judge, 
Devakottah, in O. 8S. No. 198 of 1930. 
Messrs. M. Patanjali Sastry and T. Ku 
_Sundararaman, for the Appellants. | 
Messrs, V. Rajagopala Ayyar and T.V. 
. Ramiah, for the Respondents. 
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Pandrang Row, J.—This is an appeal 
from the decree of the Subordinate Judge 
of Devakottah dated February 22, 1932, in 
O S. No. 198 of 1930 cn his file. Tne suit 
was one instituted by the two plaintiffs to 
recover nearly Rs. 13,009 from defendants 
Nos. 1to 4. The suit claim was based on a 
document dated February 2,1923, Ex. A. 
That document was brought about as the ree 
sult of an arrangement arrived at between 
the plaintiffs on the one hand and defendant 
No.5 on the other immediately after the 
deathof the sister of defendant No. 5 who 
had been married to plaintiff No. 1 who was 
then a minor. In fact the case of the 
plaintifis was that disputes arose about the 
properties that had been given to this 
lady Valliammal Achi at the time of her 
marriage between plaintiff No. 1 and de- 
fendant No. 5, each claiming the money 
as his. This dispute arose before the corpse 
was removed from the house of plaintiff 
No. 1 and a number of caste men and rela- 
tions acted as panchayatadars and pro- 
nounced their opinion in accordance with 
which the document Ex. A was executed by 
defendant No. 5 and plaintiff No. 2on behalf 
of the then minor plaintiff No. 1 and attested 
by the panchayatadars, one of whom was 
defendant No. 1 with whose firm the moneys 
had been deposited. Defeadant No 1 did not 
contest the suit. Defendant No. 2 pleaded 
that he was not a necessary party to the 
suit. Defendants Nos 3 and 4 put forward 
the claim of defendant No. 5 to the moneys 
in question and defendant No. 5 was the 
principal contesting defendant. His case 
was that, excepting a small portion, the 
moneys had been given by his family at the 
time of the marriage and that on the death 
ofthe girl without leaving any issue the 
same should revert to his family according 
to the custom among the Nattukottai 
Chetties. As regards Ex. A, defendant No.5 
completely denied that there was any 
arrangement as alleged or that he had sign- 
ed Ex. A. The most important of the issues 
framed by the Court below were issues 
Nos. 1 to3 and 7. The first three issues 
raised the question whether the arrange- 
ment relied upon in the plaint and Ex. A 
were true and whether defendant No. 5 had 
consented to it and acquiesced in it. Issue 
No. 7 related to the question of limitation. 
Allthe important issues were decided in 
favour of the plaintiffs and the learned Sub- 
ordinate Judge made a decree accordingly 
in favour of the plaintiffs and against de- 
fendants Nos. 1 to 4. 

In the present appeal by defendants. 
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Nos. 1, 3and 5, the following points have 
been argued by their learned Advocate : (1) 
that Ex. Ais net a binding contract ‘or 
agreement as it is not supported by consi- 
deration, and (2) that the suit is barred by 
limitation. It is hardly possible to ques- 
tion the correctness of the finding of the 
Court below that Ex. A was actually exe- 
cuted by defendant No. 5 after the pan- 
chayatadars had settled the terms thereof on 
the date which Ex. A. bears. Defendant No. 5 
who is the only witness examined on his 
sideno doubt denied that he had agreed 
to any such arrangement or that he signed 
in Ex. A., but there can be no doubt that 
his evidence on these points is completely 
false, and so far as this part of his case is 
concerned, there cannot be the least 
doubt that it is devoid of truth. The execu- 
tion of Ex. A by defendant No. 5 as well as 
by pleintiff No. 2 is proved by three pan- 
chayatedars, P. Ws. Nos. 1,2 and 4, one of 
whom, namely, P. W. No. 1 is a man of sub- 
stance occupying a high rank in society 
being a Rao Bahadur, M. B. E. and an ex- 
member of the Legislative Council. Their 
evidence has been accepted by the Court 
below and there can be no doubt that their 
evidence as regards the execution of Ex. A. 
by defendant No.5 is true. In a subse- 
quent document (the execution of which is 
admitted by defendant No. 5 Ex. ©) exe- 
cuted a few months afterwards, there is 
a reference to an amount of Rs. 1,100 credit- 
ed in the name of defendant No. 5’s son in 
defendant No. 1's firm which cannot be 
anything other than asimilar amount agreed 
to be credited to the same person in the 
same firm according to Ex, A. 
No. 5is unable to give any account as to 
where this amount of Rs. 1,100 came from 
or how it came to be credited in the 
name of hisson. Exhibit O, therefore, fur- 
nishes independent evidence in support of 
the plaintiff's case that defendant No. 5 
executed Ex. A. 

On this part of the case, we have not 
the slightest hesitation in agreeing with 
the finding of the Court below, viz., that 
there was a dispute, that there was an 
opinion expressed by the panchayatadars 
and that a family arrangement was come 
to which is embodied in Ex. A, which was 
signed by defendant No. 5 and by plaintiff 
No. 2 and attested by the panchayatadara, 
The evidence in the case permits of no 


other conclusion, viz. that there was a dis-' 


pute about the money that had been de- 
posited with defendant No. 1's firm at the 
time of the marriage in the name of the 
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then minor plaintiff No. 1 and that this 
dispute was settled in the manner indicated 
in Ex. A. As regards the contention that 
Ex. Ais not enforceable against defendant 
No. 5 by reason of the absence of considera- 
tion therefor, it is sufficient to say that 
according to Ex. A itself’ the consideration 
was the settlement of the dispute that had . 
arisen and the restoration of peace and 
harmony in the family. In this connection 
it must be mentioned that defendant No. 5 
himself is married to the sister of plaintiff 
No.1 and that lady was alive at the 
time. It was, therefore, necessary in the 
interests of the family harmony that the 
dispute should be amicably settled. The 
mere fact thatthe claim of one ofthe par- 
ties to the dispute might have had more 
legal foundation than that of the other does 
not necessarily show that the dispute was 
not bona fide . or that the arrangement was 
There is 
nothing in the evidence which throws doubt 
on the bona fide character of the dispute or 
the propriety of the arrangement. As men- 
tioned already the contest in the Oourt 
below was about the truth of the arrange- 
ment and the genuineness of Ex. A. Under 
Ex. A defendant No. 5 himself got some 
benefit in the sense that a portion of the 
money, viz. Rs. 1,100 was agreed to be set 
apart or credited in favour of his son and 
it was only the balance that was to be 
drawn by plaintiff No. 2 for the benefit of 
plaintiff No. 1 from the firm with which the 
money was lying. We are, therefore, of, 
opinion, that Ex. A cannot be considered 
to be invalid or unenforceable for any 
alleged want of consideration. The bona 
fide settlement of a family dispute does not 
require any specific consideration to sup- 
port it. 

Exhibit A indeed can be viewed ia 
another light, viz. in the light of an assign- 
ment of an actionable claim within the 
meaning of s. 130, Transfer of Property Act. 
The writing that is contained in Ex. A is 
sufficieat to show that the intention of the 
parties was that one portion of the money 
lying with defendant No. 1's firm should 
belong thenceforward to defendant No, 5's 
son and the other portion should belong to 
plaintiff No.1. It must also be remember- 
ed that defendant No. 1 himself was a party 
to the arrangement in the sense that he ac- 
quiesced in it and attested Ex. A, Section 130, 
Transfer of Property Act, does not require 
that the assignment of an actionable claim 
should bein any particular form or that 
there should be consideration fori As was 
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observed in Rama Iyer v. Venkatachalam 
Pattar (1), at p. 77*, no particular words are 
necessary to effect the transfer of a debt or 
any beneficial interest in movable property 
aod no particular words are necessary to 
effect such a transfer if the intention to 
transfer is clear from the language used. 
It is inthe light of these general prin- 
ciples that the documents that were the 
subject-matter of discussion in Nandu Bat 
v. Gau (2) and Konijeiti Veeraswamy vV. 
Varada Veeraswamy, 16 Ind. Cas. 708 (3), 
were considered to amount to assignments. 
We might refer also to Harding v. Harding 
(4). The intention that can be gathered 
from Ex, Ais, in our opinion, fairly clear 
and that intention was that the money that 
was lying in defendant No. 1's firm should 
be split up into two parts, one of which 
was to belong to defendant No. 5's son and 
the other to the then minor plaintiff No. 1 


for whose benefit it became payable to the’ 


order of plaintiff No. 2. This operates as 
an assignment of the entire debt in two 
separate portions to two separate individu- 
als. It is unnecessary to dilate on this 
aspect of the question because it does not 
appear to have been considered, in the Court 
below and it will, therefore, be enough to 
rest our decision on the basis that Ex. A 
is something other than an assignment, viz. 
a family arrangement in settlement of a bona 
fide dispute. 

The other point which raises the ques- 
tion of limitation can be more briefly dealt 
with. The date of Ex. Ais no doubt Fe- 


bruary 2, 1926, whereas the plaint was filed - 


on April1l, 1929, 4. e. a little more than 
three years after the dateof Ex. A. The 
question is whichis the Article which ap- 
plies toa claim of the present nature. If 
it is Art. 60, as found by the Court below, 
there is no doubt that there is no 
bar of limitation because no de 
mand was made till 1928, It is, however, 
contended that this is not a claim to which 
Art. “60, can apply but that Art. 115, 
applies. This Article relates only to claims 
for compensation for breach of a contract. 
The present claim is not for compensation 
but merely to obtain money which is lying 
with a banker's firm to the credit of plaint- 
iff No.1. The criginal deposit of the money 
at the time of Valliammal Achi’s marriage 
was undoubtedly a deposit with a banker 

(1) 30 M 75; 16 M L J 554. 

(2) 27 B 150; 4 Bom. L R 951. 

(3) 16 Ind. Cas. 708. 
5 (1886) 17 Q B D442;55LJ Q B 462;34 W R 
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and this position has not been disputed 
before us. It is, however, contended that 
after the execution of Ex. A the position was 
radically changed and the money was no 
longer a deposit with a banker, We fail to 
see how this transformation can be said to 
have been effected by Ex. A. On the other 
hand Ex.A, clearly says thatthe portion of 
the money that was to go to piaintiff No. 1 
was payable to the order of plaintiff No. 2 
by the firm with whom the money was 
lying. The original deposit itself was in 
the name of plaintiff No. 1 and the arrange- 
ment came to nothing more than that a 
portion of what was deposited should be 
paid forthe benefit of plaintiff No. 1 and to 
the order of plaintiff No. 2. In other words 
that money still remained asa deposit pay- 
able on demand to the order of plaintiff 
No.2. These last words were inserted be- 
cause plaintiff No. 1 was a minor and could 
not draw the money himself. We are of 
opinion, that the lower Court was right in 
its view that Art. 60, applied to the present 
suit and that the right to sue did not accrue 
till there was a demand and a refusal ; and 
if this is the correct view, it is clear that 
the suit is not barred by limitation. We 
therefore, concur in the finding of the Court 
below on this point also. The result is the 
appeal fails and it is dismissed with the 
costs ofthe plaintiff-respondentg. 


NB. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 16 of 1935 
Maren 22, 1938 
BENNET AND VERMA, JJ. 
Chaudhari BED RAM SINGH— 
PLAINTIFE—APPYLLANT 


versus 
INDERJIT SINGH AND orazes— 


DEFENDANTS——RRBPONDENTS. 

"Hindu Law—Debts—Immoral—For debt to be not 
binding on family property connection between im- 
morality and debt must be proved—Decree against 
father for debts for immoral purpose—Joint family 
property, tf liable—Contract Act (IX of 1872), a, 60— 
Debt by manager of joint Hindu family—Portion for 
immoral purpose—Decree— Decree-holder, if can ap- 
propriate amount realized out of joint family pro- 
perty towardswhole debt or only towards Portion of 
debt for lawful purpose. 

To make the debt not binding on the famil ~ 
perty, the general charge of immorality is wholly 
en ae m connection between the im- 
morality and the debt must be proved, T. i 
v. Bishnath Prasad (1), relied Oh wani Ram 

A person had been squandering his estate; his im- 
moral character was well-known and although he wag 
a lambardar he could not even be trusted to pay in the 
land revenue and that work had to be done for him 
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by a patwart. Such a person borrowed certain 
amount on a mortgage the debt being attributed 
to the purchase of some property, a purchase which was 
never effected : 

Held, that there was a connection between the debt 
and the immoral purpose which was known to the 
creditors and the mortgage therefore was not binding 
on the family property, 

- Wherea decree is passed against the father for the 
debts incurred by him for immoral purpose, the joint 
family property cannot be taken in execution of such 
a decree, 

Where portion of a debt incurred by the manager 
ofa joint Hindu family on a single transactionis 
found to have been borrowed for future immoral pur- 
pose and therefore not binding on the joint family 
property, the decree-holder who has obtained the 
decree for such debt is not entitled to appropriate 
a sum realized out of the sale of the family property 
towards the whole of the debt, but he can appropriate 
that amount only towards the portion ofthe debt in- 
curred for the lawful purpose. Gajram Singh v. 
Kalian Mal (2), referred to. < 


F.C. A. from the decision of the 2nd Sub- 
Judge, Meerut, dated October 9, 1934. 

Messrs. S. K. Dar and Vishwa Mitra, for 
the Appellant. 

Mr. C. B. Agarwala, for the Respondents. 

Bennet, J—This is a first appeal by 
the plaintiff against the portion of his suit 
dismissed by the trial Oourt. The plaintiff 
Bed Ram Singh brought a suit on a simple 
mortgage which was executed for Rs. 7,000 
on April 22, 1927, by one Inderjit Singh, 
defendant No. 1. The suit was contested 
by defendants Nos. 2 and 3, the minor 
sons of defendant No. 1. The mortgage 
deed on pp. 26 and 27 sets out the amount 
of consideration in four items. Of these 
Items Nos. 1 and 4 have been disallowed 
by the Court below. Item No. 2 has been 
allowed, Rs. 1,269 for payment of two pre- 
vious simple bonds, and Item No. 3, 
Rs. 1,000 left in deposit to be taken when 
required, was admittedly never paid and is 
not in contest in appeal. The main contest 
was in regard to Item No. 4 which was 
Rs 4,500 paid in cash at registration. Now 
the morigage deed as oliginally drafted 
-merely set out that the money was borrow- 
ed and did not mention any purpose for 
which the Rs 4,500 was borrowed. In the 
margin of the hypothecation bond the 
words are added towards the beginning, 
“In order to purchase Mauza Takipur.” The 
remaining item, the first item of Rs. 231, is 
to. meet other expenses and for the com- 
pletion of this document, and it has been 
disallowed. Now Issue No. 2 as framed was: 

“Was it executed for legal necessity or for pay- 
ment of antecedent debts, or were the debts immoral 
and are not binding on the contesting defendants ?” 
, The Court below observed on p. 16 that 
the taking: of Rs. 4,500 for the purchase of 
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property in Sharanpur District would be 
legal necessity. We donot agree as the 
purchase of property cannot be legal neces- 
sity for a joint Hindu family. The Court, 
however, has held that the Rs. 4,500 was 
actually taken for an immoral purpose. 
Learned Oounsel for appellant contends 
that there was not evidence before the 
Court on which it could arrive at that 
finding. Learned Counsel refers to Tulshi 
Ram v. Bishnath Prasad (1) in which a 
Bench of this Court following various ruli 
ings of their Lordships of the Privy Council. 
held on p. 8* as follows: 

“Their Lordships of the Privy Council entirely 
agreed with the High Oourt that the general 
oharge of immorality was wholly insufficient and 
that the connection between the immorality and the 
debt must be proved. This view has been followed. 
in numerous cases, 


We agree that this proposition of law is ` 
correct. The only difficulty arises in its 
application and in deciding what evidence 
is sufficient to show a connection between 
immorality and a debt. Learned Counsel 
argues that in the present case the con- 
nection is not shown. The evidence is as 
follows. Firstly there is the hypotheca- 
tion bond itself which shows that 
the words “In order to purchase Mauza 
Takipur” were added as an after-thought 
to the hypothecation bond. Then there is 
evidence of Mathura Singh, patwari of 
Mirpur Mazra, the village in which defen- 
dant Inderjit Singh lives. This patwart 
states that he has been patwari of this 
village for 11 years, that Inderjit Singh 
is a bad character since 11 ye:rs and drinks 
and indulges in prostitution, 

“His mother and brothers told me that he eats 
away the rent money and revenue cannot be depo- 
sited Since then I deposit the revenue in villages 
under me. His income is sufficient to pay revenue 
excluding the income from khudkasht. Inderjit is 
a lambardar.” 

Now the cross-examination did not chal- 
lenge this very remarkable statement of 
the patwiri that he, as patwari, had to 
pay the revenue for the Lambardar Inderjit. 
Apparently the patwari was in the habit 
of collecting the rent and paying in the 
revenue as the Lambardar Inderjit was 
entirely unfit to do this work. D. W. Bishan 
Singh on p 13 states that he is an Hono- 
rary Magistrate and pays Rs. 700 or Rs. 800 
land revenue, that Inderjit is distant cousin 
of his and his father left him 2,000 or 
2,500 bighas of land, that Inderjit has now 
only 400 or 500 bighas, that his character 


. (1Y 50 A1; 105Ind. Oas. 885; A I R1927 All 735 
2 AL JI 753. 
*Page of 50 All,—[Bd.] 
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ig very bad since the last eight or ten 
years and he has got rid of three villages 
and has spent the amounts in drink and 
debauchery. Again in  cross-examination 
there was no challenge of the statement 


that these three villages had been sold by . 


Inderjit. Hem Raj also gives evidence 
that he has known Inderjit since childhood 
and Inderjit sold away the properties in 
three villages which he names, Narsinghpur, 
Nain and Domatikri, and used the money 
in drink and debauchery. He mentions 
that one of tke villages was’ sold to Musam- 
mat Koka and the sale deed of this village 
for- Rs, 4,000 dated July 9, 1928, appears 
on p. 33. That sale deed shows that of 
the consideration Ks. 750 was to pay the 
_ plaintiff in the present suit a portion of 
his mortgage money, and the balance of 
Rs. 3,250 was for household expenses and 
private debts and was received in cash at 
registration. It is, therefore, clear that 
within about a yearof the transaction in 
‘question when’ Rs. 4,500 were handed over 
in cash to Inderjit a further sum of 
Rs. 3.250 was handed over to him in cash. 
, ‘The plaintiff did not go into the witness- 
box and consequently we cannot accept tbe 
argument advanced by the learred Counsel 
‘for the plaintiff appellant that-the plaintiff 
. was not aware of the behaviour of Inderjit. 
‘Had the plaintiff come into the witness- 
box and shown that he was a.comparative 
stranger to Inderjit and was not aware ‘of 
the immoral habits of Inderjit and the fact 
that Inderjit had squandered his property, 
then.sdme weight might have been given to 
‘the argument’ advanced, by the learned 
Counsel for the plaintifi-appellant, but on 
the contrary we find that the witness of the 
plaintiff Nathu Singh on p. 9, line 19, 
states: “Bed Ram (the plaintiff) told me he 
had gone to Mirpur Mazra several times.” 
This isin connection with the transaction 
in question and apparently as the plaintiff 
had been atthe village Mirpur Mazra of 
Inderjit Singh several times he had ample 
opportunity to become aware of the cha- 
racter and conduct of Inderjit Singh. It is 
doubtless for this reason that the plaintiff 
considered he would be wise ‘not to ceme 
into the witness-box. The same witness 
Nathu Singh says: 
“Rs. 4,500 was taken for purchase of property of 
village Tagipur, It belonged to salas of Inderjit. 
_ They wanted on account of a marriage and were 
selling cheap and the profits were large ;” 
and at line 23; 


“Inderjit said his salas wanted money. - The name 
Was not mentioned. Bed Ram asked the name. 
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Inderjit said the property was of his salas. Bed 
Ram did not enquire the extent of property...." 
Now it is extremely strange that Bed 
Ram did not enquire who were the persons 
who were going to sell this village of Taki- 
pur. The fact that he knew the suggestion 
was entirely a bogus one. We have, there- 
fore, the fact that this man Inderjit Singh 
was a person who had ‘been squandering 
bis estate and that his immoral character 
was well-known and that although he' was 
a lambardar he could not even be trusted 
to pay in the land revenue and that ‘work 
had to be done for him by the patwari. 
The Rs. 4,500 was attributed in the mort- 
gage deed to the purchase of Mauza 
Takipur, a purchase Which was ‘never 
effected, and the manner in whith this 
expression was introduced : indicates that 
the excuse was. false.- Under ‘these cir- 
cumstances it appears to us that the con- 
clusion of the lower Court was correct that 
there is a connection between the.Ks.. 4,500 
and the immoral ‘purpose and that this is 
a connection which was known to creditors. 
Accordingly, therefore, we considér that 
the lower Court was correct in its con» 
clusion. A further ground of appeal urged 
was that the Rs. 231 put down.-as:expénsegs 
for execution and registration of the morte 
gage deed should have been proportionately 
divided up. This ground is not. acewrate 
because the mortgage deed states: that 
this sum was to meet other expenses «and 
for „the: completion | of, this document, 


. Actually;..as p. .29 shows, there were two 


stamps,. one of Rs. 20 and the other of 
Rs. 15 total Rs. 35, required for the execu- 
tion of the document and the fee to the 
scribe and the registration fee would 
amount to a few more rupees. The total 
sum for the document would be very much 
less than the Rs. 731. We may also note 
that the plaintiff has received Rs. 750 


already as payment for this document and 


this sum is much larger than any claim for 
a small proportion of the Rs. 231 of the 
document. We do not consider that any 
further sum should be allowed on this head 


and in any case a claim for one-third 
approximately would be small. : | 
The remaining ground No. 6 was in 


regard to interest on the sums of Rs. 1,2u9 
and Rs. 4,731, respectively, the latter amount 
having” been decreed against defendant 
No. 1 alone. The decree did not agree 
with the judgment and the request in ap- 
peal is that the decree should be made to 
agree with the judgment. We do not quite 
know how the calculation which appears 
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in the decree has been made butit has 
not been made by taking the amount of 
interest at the contractual rate which would 
run on the two amounts decreed from the 
date of the mortgage up tillthe date of 
judgment as was ordered in the judgment. 
We take first of all the question of Rs 1,269 
decreed on the mortgage against the joint 
family as being for antecedent debt of the 
father. Now the learned Counsel for the 
respondents supports the decree as it stands 
by pointing out that the plaint on p. 5 
acknowledges the payment of Rs. 750 and 
interest from July 9, 1928 up to the date 
of payment Rs. 25-8-0. Itis claimed that 
this sum which was realized by the sale 
of the joint family property shown on 
pp. 33 and 34 should be credited altogether 
against the Rs. 1,269 decreed against the 
joint family. Now the rights of the plain- 
tiff to appropriate are. shown by s. 60, 
QOontract Act which states : 

“Where the debtor has omitted to intimate and 
there are no other circumstances indicating to 
which debt the payment is to be applied, the credi- 
tor may apply it at his discretion to any lawful 
debt actually due and payable to him from the 
debtor, etc.” 


Now there is no doubt that on the 
findings the joint family had no liability 
for the debt of Rs. 4,500 and it was not a 
lawful debt due from the joint family. 
Therefore, it was not open to the plaintiff 
to appropriate this amount of payment to 
‘the whole of the mortgage debt. The ques- 
tion of appropriation to-different portions 
of debt arising on a single transaction has 
been- before a Full Bench of this Oourt in 
Gajram Singh v. Kalian Mal (2). That 
was a case where part of the debt was for 
legal necessity and part was not, and it 
. was held that in such a case the amount 
previously paid must of necessity go to the 
discharge of the whole debt treating it as 
one single debt and no question of appro- 
priation in the strict sense arises, that it 
would be just and equitable to distribute 
the payment rateably between the two 
portions. It was, however, recognized that 
it might be possible to treat the two por- 
tions as dietinct debis and that the ere- 
ditor could appropriate payment towards 
one or the other. In the present case, 
however, where the finding is that one 
portion was taken for a future ‘immoral 
purpose and that portion was not in any 
way binding onthe joint family and was 
not alawful debt at all but a debt opposed 


2) (1936) A L J 1924; 166 Ind. Oas. 423; 58 A 791; 
à Pe 1937 All. 1; 1937 A L R 31;9 RA 410. 
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to moral and public policy under s. 23, 
Contract Act, we consider that the plaintiff 
was not entitled to appropriate the pay- 
ment from joint family property to the 
whole debt and we consider that the Court 
below should have made the appropriation 
solely against the Rs. 1,269. No crosse 
objection has been taken on this point but 
we consider that where we are asked by 
the appellant to decree a larger sum as 
interest against the joint family, this aspect 
of the matter may be taken into account. 
It is obvious that the payment of Rs, 750 
which was within a little over a year from 
the date of the mortgage of April 22, 1927, 
would create a claim for the respondents 
very much larger than the claim for interest 
put forward on behalf of the appellant 
in this connection. For this reason, there- 
fore, we do not allow any furtbersum by 
way of interest to the appellant against the - 
joint family. 

Turning now to the decree which has 
been granted of Rs. 4,500 against defen- 
dant No. 1 and the claim for further inter- 
est against him we are faced by the fact 
that the money was taken in this case for a 
future immoral purpose and we consider 
that the plaintiff was aware of this matter. 
Section 23, Contract Act, provides that the 
considertion or object of an agreement is 
lawful unless the Court regards it as 
immoral or opposed to public policy. To 
lend a man money for an immoral pur- 
pose ‘is certainly an agreement which will 
be unlawful under s. 23, Contract Act 
and, therefore, in our opinion the Court 
below should not have granted a decree at 
all against defendant No. 1. For this reason 
we cannot decree further interest against 
defendant No. 1. As no appeal was taken 
by defendant No. 1, we do not interfere 
with the decree of the Court below as it 
stands. In the appeal we are asked in the 
relief to declare that the simple money 
decree passed against Inderjit Singh could 
be executed by attachment and sale of the 
entire family property according to law. 
Now, in Brij Narain v. Mangla Prasad 
(3) their Lordships laid down as their 
second proposition : 

“If he is the father and the other members are 
his sons, he may by incurring debt, so long as it is 
not for an immoral purpose, lay the estate open to 


be taken in execution proceedings upon a decree 
for payment of that debt.” : 


(3) 46 A 95; 77 Ind. Oas. 689; A I R1924 P O 50; 51 
I A 129; 21 A L J 931; 46M LJ 23;5 P 1 


N 253; (192 MW N 68; 19 LW 73; R 41; 
100&ALR82;33 ML T 457; 26 Bom, LR 500; i 
O L J 107;1 O W N48 (P 0). 


1938 


In the present case there is the immoral 
purpose and, therefore, the joint family 
property cannot be taken in execution of 
the decree passed by the lower Court 
against the father. This is a matter of 
which no doubt the execution Court will 
take notice. We, therefore, dismiss this 
first appeal with costs. 

8. Appeal dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 119 of 1937 
January 21, 1938 
a NIYCGI, d. 
JAGANN ATH AND ANOTHER— APPLIOANTS 


VETUS 
Khwaja FASIUDDIN AND O0OTHERS— 
NON-APPLIOANTS 
Civil Procedure Code (Act V of 1900), O. XXI, 
r. 1u0—-Dispossession—Alternative case—Duty of 
 Court—Dispossession of co-owner by decree-holder 
attaching property of judgment-debtor co-owner— 
Dispossessed co-owner, iy can apply under r. 100— 
Decree-holder, if can plead that his possession for 
3 years prior to atspossession was in collusion with 
‘judgment-debtor—Posseasion, tf can be restored, 

When a party is in doubt astu his legal right 
to apply under O. XXi, r. 100, Civil Procedure 
Code, he can well invite the Court to pronounce its 
opinion and his competency to apply would depend 
upon the nature of the Uourt's opinion, When a 
party comes to Court with an alternative case, the 
Vourt cannot non-suit him by refusing to consider 
his alternative case which gives him in reality a 
right of action. Gostha Behari Dey v. Indra 
Chandra Roy (1) and Atarmoyi Dasi v. Ramananda 
Sen Chowdhury (2), distinguished. : 

A co-owner has an igdependent right to be in 
possession on his, own account on behalf ofthe judg- 
ment-debtor co-owner. Uonsequently. ın a proceeding 
under O. XXI, r. 100, the decree-holder cannot con- 
tend that the possession ofthe objector co-owners 
for 3 years prior to his dispossession by the dec- 
tee-holder was in collusion with the judgment- 
debtor, Similarly to take stand that the judgment- 
debtor had right to exclusive possession, it must be 
pleaded and shown that the judgment-debtor had 
acquired that 1ight by usage or agreement with 
Co-OWDOXB. 

A person in joint possession can apply under 
r. 100, O. XX4, for to hold that he 1s not 10 posses- 
sion on his own account would render O, XXI, r. 100, 
otiose, so far us co-owners are concerned. Jagan- 
nath v. Ramprasad (3) and Watson & Company vy. 
Ramchund Dutt (4), distinguished, Cooverji Hirji v. 
Dewsey Bhoja (5), dissented from, Miss A. K. Singh 
v. Rumprasad (bo) and Indubhusham Das v, Hari- 
charan Mandal (7), relied on. 

When a decree-hulder in execution of his mort- 
gage deeree fur foreclosure is placed is symbolical 
possession ofthe property of the judgment-debtor, 
the decree-holder can only retain the share of the 
judgment and has no right to dispossess other co- 
owners of the judgment-debtor. When they have been 
dispossessed, the co-owners including those who have 
not applied under O, XXI, r. 100, are entitled to 
restoration of possession of their shares. Mancharam 
v. Fakirchand (0) and Brajbata Devi v. Gurudas 
Mundia (9), distinguished. 
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O.R. App. of the order of the Court of 
the Addittional District Judge, Khamgaon, 
dated December 4, 1936, in Miscellaneous 
Judicial Case No. 14 of 1936, in Execution 
proceedings out of Civil Suit No, 24 of 1930, 
dated August 31 of 1931. 

Mr, M. R. Bobde, with Mr. J. R. Mudhol- 
kar, for the Apblicants. 

Mr. M. B. Kinkhede, R. B. with Mr. Abdul 
Razak, fcr the Non- Applicants. 

Order.—This revision application and 
civil revision application No. 106 of 1937 
are directed against the order of the 
Additional District Judge, Khamgaon, in 
Miscellaneous Judicial Oase No. 24 of 1930, 
dated December 4, 1936. 

These applications have been argued at 
inordinate length but the point for decision 
is simple. Stripped of all essentials, the 
case is as follows :— 

Jagannath and Murlidhar, who are appli- 
cantsin Oivil Revision No. 119 of 1937 ob- 
tained a final decree for fore closure against 
Fayazuddin in Civil Suit No, 24 of 1930 
and took possession of 8 fields (comprised 
in final decree) on December 23, 1933, 
The non-applicants in Oivil Revision 
No. 119 of 1937 filed an application under 
O. XXI, r. 100, Civil Procedure Code, on 
January 22, 1936, complaining of their 
dispossession. They are admittedly co-owners 
of extensive properties including the 8 
fields, along with Fayazuddin, tne mort- 
gagor, and they had obtained a decree for 
partition in Oivil Suit No. 38 of 1909. ‘That 
decree remains unexecuted until to-day ; 
but their title as co-owners to these fields 
cannot be and is not disputed. It is com- 
mon ground, as found by the lower Court, 
that Hayazuddin had only 7/72 share and 
the applicants and some others had 65/72 
share in the fields as in other property. 
Consequently Fayazuddin’s mortgage affect- 
ed only his share of 7//2 in the 
fields, 

It appears that until 1932 Fayazuddin 
was in actual physical possession of all 
these fields bat since then the appellants 
came into possession of them. Their 
possession is stigmatized by the appellants 
in Oivil Revision No. 119 of 1937 as being 
collusive and nominal on behalf of Fayaz- 
uddin, On December 23, 1935, the non- 
applicants (objectors) were in constructive 
possession of these fields through their lessee 
who, on December 25, 1935, attorned to the 
applicant, 

The, non-applicants (objectors) in their 
application under O. XXI, r. 100, Civil 
Procedure Code, contended in the {ret 
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instance that they were in actual posses- 
sion of the fields despite the formal transfer 
to the decree-holders (applicants) on 
December 23, 1935, and in the alternative 
prayed that if it was found that they were 
dispossessed, the posssssion should be 
restored to them. They succeeded in the 
lower Court in being restored to joint 
Possession to the extent of 65/72 share 
only and the decree holders were permitted 
to retain possession of 7/72 share. 
Both parties feel aggrieved by this order 
and they have filed these two revision 
applications, 


On behalf of the decree holders it is 
argued here that in view of the contention 
of tbe objectors that their possession 
persisted in spite of the formal delivery 
of possession by the process server on 
December 23, 1935, their application under 
O. XXI, r. 100, Oivil Procedure Code, was 
incompetent. 


Reliance isplaced on Gostha Behari Dey 
v. Indra Chandra Roy (1) and Atarmont Dasi 
v. Ramananda Sen Chowdhury (2). They are 
manifestly distinguishable, inasmuch as in 
these cases there was no alternative prayer 
as in the present case. In Gostha Behari 
Dey v. Indra Chandra Roy \1), the objectors 
were found to be in actual possession 
despite the formal delivery of possession. 
Atarmoni Dasi V. Ramananda Sen Chow- 
dhury (2), was in no way different. In the 
present case the question was whether the 
legal effect of the procedure followed by 
the process-server was to deprive the 
objectors of their possession. The objectors 
did not plead inconsistent facts argued 


here but they stated the bare facts as- 


argued kere and invited the Gourt to 
determine the legal result of the delivery 
of pcssession effected by the Court's Officer. 
The lower Court found that the decree-holder 
obtained a symbolical possession the legal 
effect whereof was to dispossess the objector. 
‘When aparty is in doubt as to his legal 
xightto apply under O. XX1, r- 100, Civil 
Procedure Code, he can well invite the 
‘Court to pronounce its opinion and his 
competency to apply would depend 
upon the nature of the Oourt’s opi- 
nion. When a party comes to Court 
with an alternative case, the Court cannot 
non-suit him by refusing to consider his 
alternative case which gives him in 


(1) AIR 1933 Cal. 144; 142 Ind. Cas. 152; Ind 


Rul. (1933) Oal. 240. 
v3) 40 RENT 84Ind Cas. 876; A I R1923 Cal 
601. 
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reality aright of action. The decree- holder's 
contention must therefore fail, h 

It is next contended that although Fayaz- 
uddin, the malguzar, was only a partial 
owner, he was in sole possession and that 
therefore the decree-holders were entitled 
to be put in possessicn to the exclusion 
of the co-owners of their mortgagor. There 
is noroom for the contention in view of 
the fact that the objectors were solely in 
Possession since 1932, i. e, for 3 years 
before the delivery of possession to the 
deoree holders. It is said’ that their pos- 
session was collusive as being on behalf of 
the mortgagor. There is ‘Mo substance in 
the contention since the objectors were co- 
owners and as such they had an indepen- 
dent right to be in possession on their 
own account as wellas on behalf of their 
co-owner the mortgagor. Some strength 
for the contention is sought to be derived 
from Jagannath v. Ram Prasad  :8)_ and 
Watson & Company v. Ramchand Dutt (4), 
but they can have no application in the 
absence of any pleading and proof ‘that 
the mortgagor required the right to ex- 
clusive possession by an agreement with 
his co owners or by usage. 

The question now is whether objectors, 
who were co-owners entitled to joint pos- 
session only, can invoke the provisions of 
O. XXI, r. 100,- Civil Procedure Code 
and claim restoration of possession at‘all. 
It was no doubt held in Cooverji Hirji v. 
Dewsey Bhoja (5), that a person in joint 
possession is not in possession on his own 
account but that view was not followed in 
Miss A. K. Singh v. Ramprasad (6) and 
Indubhushan Das v. Haricharan Mandal 
(7). The view taken in Cooverji Hirji v, 
Dewsey Bhoja (5), would render O. XXI, 
r. 100 otiose so far as co-owners are con- 
cerned, and I therefore find it difficult to 
agree with it. I hold that the objectors’ 
application under O. XXI, r. 100, Civil 
Procedure Code, was competent. 

Lastly, it is arged that the objectors do 
not own the entire share of 65/72 and 
that they are not entitled to possession of 
those co-owners who have not applied. 
They were in possession of the non- 
applying co-owners as well and the judgment- 
debtor had no interest in 65/72 share. 
The decree-holder is not, therefore, entitled 

(3) 14 N L R 101; 46 Ind. Cas, 272. 

(4) 18 O 10; 17 I A 110; 5 Sar. 535 (P ©). 

(5) 17 B 718. 

a” 18 N L R 206; 68 Ind. Cas 174; A I R 1923 Nag 

(7) 58 O 55; 132 Ind. Cas, 63); AIR 1931 Cal. 385; 
lad, Rul, (1931) Cal. 583. > 
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to retain possession of any share beyond 
what was transferred to him by his decree. 
That disposes of Oivil Revision No. 119 
of 1937. _Turning to the counter-application 
in Tevision, the contention is that the 
objectors ought to have been restored to 
possession of the entire set of fields. 
Reliance is placed on Mancharam v. 
Fakirchand (8) and Brajbala Devi v. 
Gurudas Mundia (9), in support of the 
contention. The first mentioned case lays 
down that a landlord who is in construc- 
tive possession „through his tenants is 
entitled to apply under 6. 335, Civil 
Procedure Code, 1892. Order XXI, r. 97, 
Civil Procedure Oode, 1908. In Brajbala 
Devi v. Gurudas Mundla (9), the possession 
was not restored to the landlord (objector) 
because the judgment-debtor and his tenant 
on whom his decree was binding, and 


further it was held he was not entitled to. 


actual possession when he kad been depriv- 
ed of his constructive possession only. 
That case is not an authority in the pre- 
sent case where the judgment-debtor. 
Fayazuddin was not the tenant of the 
objectors but their co-owners. As the result 
of the decree passed in Civil Suit No. 24 
of 1930, Fayazuddin's share passed to the 
decree-holders but not those of their 
judgment: debtors (Fayazuddin’s) co-owners. 
The objectors have no title to 7/72 share. 
and their possession of that share was on 
behalf of Fayazuddin. ‘They are, therefore, 
not entitled to possession of that 7/72 
share. . 

The lower Court’s order is correct and 
must be upheld. Both the revision appli- 
cations are dismissed with costs. Pleader's 
fee in each case Re. 50. 

= Annisa ents 

aes aie. pplications dismissed. 

(9) 33 O 487, 
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of 1936 
March 22, 1938 
COLLISTER AND Baspat, JJ. 
DARBAR PATIALA—APPELLANT 


versus 
Firm NARAIN DAS GULAB SINGH 


l —-RESPONDENT 

Civil Procedure Code (Act V of 1908), 3. 151—Court 
in United Provinces, if can issue stay order to Court in 
other province—U. P. Encumbered Estates Act (XXY 
of 1934), ss. 7, 13—Injunction, if can be issued to 
creditors of another province taking out execution 
against property of landlordim that province—S, 13, 
scope of. 

A Court inthe United Provinces is not competent 
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unders.151, Civil Procedure Gode, to issue a stay 
order to a Court in another province. [p. 625, col. 1.] 

The U. P. Encumbered Estates Act, is concerned 
exclusively with the protection of land in the United 
Provinces; and there is no provision in itfor issuing 
an injunction to creditors of another province who 
have taken out execution against property of the 
landlord in that province. Order XXXIX, r. 1, Civil 
Procedure Oode, does not apply in terms, because it 
cannot be said that such property is being “wrong- 
fully sold". Also that Rule is concerned with in- 
junctions of a purely temporary nature. Lal Mohan 
Trivedi v Ram Chandra Avastht (1), relied on. [p. 


627, col. 1.] 
The operation of s. 18, U. P. Encumbered Estates 


Act, is limited to Courts having jurisdiction in the 
United Provinces, [p. 627, col. 2.j 

F.O. A. from the order of the Special 
Judge, First Class, Saharanpur, dated 
November 15, 1935. 

Messrs. N. P. Asthana and R. N. Gurtu, 
for the Appellant. 

Mr. S. N. Verma, for the Respondent. 


Collister, J—These are two appeals 
under s. 45, Encumbered Estates 
Act. Each arises out of a stay order which 
has been passed by the Special Judge of 
Saharanpur. The Jagadhari Estate, i.e, 
the respondent to these appeals, was under 
the Court of Wards, but it has now been 
released. The owners of the estate traded 
in the name of Narain Dss G.ilab Singh. 
The Patiala Darbar obtained 2 money 
decree against the respondent at Ambala, 
and a similar decree was obtained there by 
the Punjab National Bank. The Jagadhari 
Estate has property in the United Provinces 
as wellasin thePunjab. Hach of the two 
aforesaid decree-holders put his decree 
into execution against immovable property 
belonging to the respondent in the Punjab. 
While these decrees were under execution, 
the respondent presented an application 
before the Oollector of Saharanpur under 
s. 4, U. P. Encumbered Estates Act, 
and in due course that application was 
sent, under s.6 of the Act, tothe Special 
Judge. Thereafter the respondent applied 
for stay of proceedings at Ambala, and 
the Special Judge has issued a stay order 
in each case. One order is dated November 
15, 1935, and the other is dated March 19, 
1936. The Judge who passed the latter 
order was the successor-in-office of the 
Judge who passed the order dated Novem- 
ber 15, 1935. The learned Judge who 
passed the order of March 19, 1936, pur- 
ported to act under s. 151, Oivil Prucedue 
Code. 1 may say at once that in my 
opinion a Court in the United Provinces is 
not competent under e. 151, Oivil Procedure: 
Code to issue a stay order to a Oourt in 


another province; and there was no igal 
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controversy before us on this point. Whe- 
ther such Court can issue an injunction toa 
creditor in another province either under 
the specific provisions of the Civil Prcce- 
dure Code or in exercise of its inherent 
power, is a matter which will have to be con- 
sidered in its proper place. í 

Learned Counsel for the appellants pleads 
that the object of the Encumbered Estates 
Act is solely to protect encumbered estates 
in the United Provinces, not to protect 
debtors. He argues thatthe Act was not 
intended to affect and cannot affect pro- 
perty in another province. Per conira, 
learned Counsel for the respondent contends 
that, having regard to the scheme of the 
Act, a Special Judge in the United Provinces 
is competent to issue an injunction to a 
creditor in another province who is seeking 
to execute his decree against property of 
the indebted landlord in that province. He 
Points out that under s. 4 of the Act the 
landlord applying for relief has to disclose 
in his application to the Collector under 
that section all his debts, wherever they 
may exist. Then under s. 8, the Special 
Judge will call upon him to submit full 
particulars in respect to his debts, the 
nature and extent of his proprietary rights 
in land, the nature and extent of such 
-property as may be liable to attachment 
and sale under s. 60, Civil Procedure Code 
and the names and addresses of his 
creditors. Neither his debts nor such pro- 
perty as is liable to attachment and sale 
under s. 60, Civil Procedure Code are 
restricted to the United Provinces. Land 
is defined in s. 2 (d) as “a share of or 
interest in a mahal in the United 
Provinces"; but land in another province 
would presumably be included in “property 
which is liable to attachment and sale 
under s. 60, Civil Procedure Code,” Under 
s.9(1) a notice is then published calling 
upon all persons having claims, whether 
decreed or undecreed, against the person 
or property of the landlord’to present a 
written statement of their claims and a 
copy of such notice is sent under sub-s. (2) 
by registered post to each of the creditors 
whose names and addresses have been given 
by the applicant. Under s. 10 every 
claimant referred to ins. 8 is required in 
the written statement of his claim to give 
full particulars thereof and to state, so far 
as they are known tocr can be ascertained 
by him, the nature and extent of the land- 
lord’s proprietary rights in land and the 
nature and extent, if any, of the landlord's 
property other than proprietary rights in 
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land. He is also required to deliver to the 
Special Judge all documents upon which he 
relies. Notice is then published under 8. 1l 
specifying the property which has been 
disclosed by the applicant and also the 
properiy which has been mentioned by 
the various claimants. Section 12 provides 
for the annulment of certain transfers and it 
is argued—and no doubt rightly—that this 
would include a transfer to a resident of 
another province. Section 13 provides 
that: ; 

“Every claim decreed or undecreed agains 
the landlord in respect of a private debt.......... 
shall. unless made within the time and in 
the manner required by this Act, be deemed for 
all purposes and on all occasions to have been duly 
discharged.” | | 

The Special Judge then pr ceeds under 
8.14 to hear evidence and examine each 
claim on a date fixed by him and to 
determine the amount. if any, due from 
the landlord to each claimant and there- 
after he has to pass a simple money 
decree in respect of each amount so found. 
Such decrees are sent to the Collector 
for execution under s. 1% The next 
chapter, i.e. Chapter V, provides for the 
execution of decrees and the liquidation of 
the landlord's debts by the Collector. 
Section 24 (3) provides that: 

“For the purpose of execution against property out- 
side the United Provinces the decrees passed by the 
Special Judge shall be deemed to be decrees in 
favour of the Collector. 

As I understand learned Counsel for the 
respondent, his argument, based on the 
general scope and object of the Act, is 
that it was the primary intention of the 
Legislature that relief be granted to 
indebted landlords of the United Provinces, 
that all claims—whether against the person 
or property of the landlord and whether | 
provincial or extra-provincial—should be 
settled by the Special Judge, that the 
whole body of creditors should come before 
that Court, that for the purposes of the 
Act ali property of the landicrd should be 
taken into account and that it would bea 
violation of the spirit of the Act, and the 
intention of the Legislature if, while the 
landlord's land in the United Provinces is 
protected (I use the word “protected” in its 
ordinary sense and not in the special sense 
in which it is defined in s. 2 (e) of the Act), 
land beionging to him in another province 
should have no protection. Whatever may 
have been in the mindof the Legislature, 
Ido not think that the intention which is 
contended for by the learned Oounsel for the 
respondent can be read into the Act as 
framed. I am of opinion that the view 
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which has been advanced before us by the 
learned Counsel for the appellants must 
prevail. I will proceed to give my 
reasons. Section 80-A (1:, Government of 
India Act, as amended by the Act of 1919, 
provides that : f 

“The Loeal Legislature of any province has 
power, subject to the provisions of this Act, to 
make laws for the peace and good government of 


the territories for the time being constituting that 
province.” ` 


In certain cases the previous sanction of 
the Governor-General was necessary; and 
such sanction was obtained for the Act 
with which we are now deuling, presum- 
ably for the reason that it regulates a cen- 
tral subject, 2. e. the Civil Procedure Code 
within the meaning of s. 80-A (3) (e) 
Government of India Act. The Preamble 
of the U. P. Encumbered Estates Act states 
that, “Whereas it is. expedient to provide 
for the relief of encumbered estates in the 
United Provinces. .... “ As I have already 
shown, s.2 id), U. P. Encumbered Estates 
Act defines “land” as a share of or interest 
in a mahal in the United Provinces. s. 7 
(1) (a) provides that when the Collector has 
passed an order under s. 6, all proceedings 
pending in any Civil or Revenue Court in 
the United Provinces in respect of any debt 
to which the landlord is subject or with 
which his immovable property is encum- 
bered shall be automatically stayed. It 
would, therefore, ‘seem that the Act is con- 
cerned exclusively with the protection of 
land in the United. Provinces; and there 


is no provision init for issuing an injunc- 


tion to creditors ofanother province who 
have taken out execution against property 
of the landlord in that province. 
Order XXXIX, r. 1, Civil Procedure Code 
dces not apply in terms, because it cannot 
be said that such property is being “wrong- 
fully sold.” Also that Rule is concerned 
with injunctions of a purely temporary 
nature. Ib is argued by the learned Counsel 
for the respondent that the Civil Procedure 
Code is not exhaustive and that the Court 
in the United Provinces is competent ex 
debito justitie to issue such an injunction. 
He pleads that, where an Act confers a 
jurisdiction, it impliedly also grants the 
power of doing all such acts or employing 
such means as are necessary to its execu- 
tion. Even assuming that the United Pro- 
vinces can legislate so as to protect pro- 
perty of a landlord in another province 
by diminishing its burden, I would hesitate, 
in the absence of any specific indication 
of such intention in the Act itself, to hold 
that the Special Judge is competent to 
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issue an injunction indefinitely restraining 
a creditor in the Punjab from executing 
his decree against property of the debtor 
landlord in that province. ` 

Apart from the provisions of s. 13, there 
is nothing inthe Act to indicate that a 
creditor who has obtained a decree in the 
Punjab orin any other province 18 pre- 
cluded from executing his decree by the 
ordinary process of law against property 1D 
that province. Section 13 provisies that a 
claim, if not made before the Special Judge 
within the time allowed, “shail be deemed 
for all purposes and on all occasions to have 
been duly discharged.” These words are 
certainly very wide, but I doubt very much 
whether under the Act a Court in the United 
Provinces has power to declare that a 
decree obtained in the Punjab by a cre- 
ditor who has not had recourse to the 
Special Judge is discharged so as to be 
unexecutable in that province. [am inclin- 
ed to think that the operation of s. 13 is 
limited to Courts having jurisdiction in the 
United Provinces. As [have already shown, 
the stay of proceedings and avoidance of 
attachment, etc., provided by s. 7 are cone 
fined to Courts in the United Provinces, 
and this may afford some clue as to the 
intention of the Legislature. 

It is argued that, if the injunction prayed 
for is not issued, undesirable consequences 
will ensue, inasmuch as the creditors in the 
Punjab will have an unfair advantage; it is 
said that they will be able to have the pro- 
perty in the Punjab sold up-without any re- 
duction in the amount of the debt and can 
also apply to the Special Judge and obtain 
a decree which can be executed by the 
Collector against the property in the United 
Provinces. This argument presupposes 
that a creditor will be at liberty to execute 
two different decrees arising out of one 
and thesame cause of action. ‘hat ques- 
tion is not before us and so it is not 
necessary to discuss what the legal posi- 
tion would be. On the other hand, if a 
creditor inthe United Provinces is vigi- 
lant, he may be able to have his simple 
money decree executed against the property 
in the United Provinces and also have it 
executed by the Collector under s. 24 (3) 
of the Act against property in the other 
province. A similar point arose in the 
Ohief Court of Oudh in the case in Lal 
Mohan Trivedi v.Ram Chandra Avastht 
(1) where it was held thatthe U.P. En- 

- 173 Ind. Cas. 10; A I R 1938 
jee NA nk ae 10 R O 210 (2); 1938 RD 
213,. : . 
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cumbered Estates Act 


“provides for stay of proceedings in Civil and 
Revenue Courts in the United Provinces only on 
an order made by the Collector under s. 6, and 
the Preamble of the Act also shows that the 
Act was passed to provide for the relief of encum- 
bered estates in the United Provinces, 


It was held that a Court in the United 
Provinces is not justified in staying execu- 
tion proceedings in a Court not situated in 
this province orin issuing an injunction 
to a party residing outside the. jurisdiction 
of the Court. The landlord's property in 
another province has to be disclosed in 
order to facilitate execution under s. 24 (3), 
but in my opinion the Special Judge is 
not competent under the Act to exercise 
control over such property by issuing an 
injunction toa creditor who has obtained 
a decree in that province restraining him 
from executing it against such property. 
If the Legislature had contemplated the 
issuing of such an injunction, a provision 
to that effect would presumably have been 
inserted inthe Act. It may be argued 
that it would be more in consonance with 
the spirit and intention of the Act that 
there should be such a provision. Be this 
as it may, the fact remains that. the Act 
is completely silent in respect to any mea- 
sures for the protection of property in 
another province against, a creditor whose 
suit has been decreed in ‘that province, 
and inthe circumstances L do not think 
that the Special Judge can invoke any 
inherent powers for the purpose of achiev- 
ing that object. The, matter isnot without 
difficulty, but having regard to the provi- 
sions of the Act: as they siand, I am of 
opinion that an injunction cannot. legally 
be issued by the Special Judge to restrain 
the appellants from executing their decrees 
against the property of the respondent in 
the Punjab. 


Bajpai, J.—I agree, For the reasons 
given by my learned brother, I am of the 
opinion that a Oourt in these Provinces is 
not justified in issuing an order of stay or 
in issuing a temporary injunction either 
under s. 151, Civil Procedure Code or under 
the provisions of O. XXXIX,r. 1, Civil Pro» 
cedure Code to a creditor who has obtained 
a decree against the landlord in another 
Province. ‘the question, whether such a 
creditor should tle a claim before the 
Special Judge in these Provinces and whe- 
ther his claim, if not made within the time 
and inthe manner required by the United 
Provinces Encumbered Estates Act, will be 
deemed for all purposes and on all occasions 
to have been duly discharged, is not before 
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us, and Iexpress no opinion on the point. 
It will be for such a creditor to consider 
his best interests in the matter and to 
take such steps ashe may be advised to 
do. We are told that the Punjab National 
Bank, Ltd., Ambala, has not filed any claim 
before the Special Judge and the ‘Darbar 
Patiala has filed a claim only under protest. 
1 take it, therefore, that the two appellants 
before us have not filed any claim before 
the Special Judge, and under those circum” 
stances, I am of the opinion that the order 
passed by the Court below was not justified. 
8. Appeal allowed. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 569 of 1933 
August 6, 1937 i 
VENKATARAMANA Rao, J. 
CHINTALAPUDI VENKATARAMAYYA— 
APPELLANT : 
versus 
POTULA VENKATARAMAYYA AND 
ANUTHER— KESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16,8,47—Transfer of decree—Hzecution by trans- 
feree—Judgment-debtor objecting that transfer was 
sham and collusive—Duty of Court—Court determin- 
ing transfer valid and ordering execution—Decree is 
one within meaning of s. 47—Separate suit for 
declaration that transfer was invalid, is barred. — 

When the judgment-debtor opposes the execution 
of a decree against him by the transferee of the 
decree on the ground that the transfer is sham and 
collusive and without consideration, the- Court before 
making any order must determine the validity of 
the transfer under O. XXI, r. 16, Oivil Procedure 
Ocde, and when after determination of the question 
the order for execution has been made, it is a decree 
within the meaning of 8. 47 and a separate sult by 
the judgment-debtor for a declaration that the 
transfer is invalid > aes 

[Case-law referred to. 

8.0. A. against the''decree of the Sub- 
Judge, Amalapuram, in A. S, No. 55 of 
1931. 

Mr. K. Bhimasankaram, for the . Appel- 
lant. | , 

Messrs. Ch. Raghava Rao, S. Rajaraman 
and M. Balakrishnamurthi, for tne Respon- 
dents. 2 i 

Judgment.—The question in this second 
appeal is whether s. 47, Civil Procedure 
Oode, operates as a bar to the maintenance 
of the suit instituted by the plaintiff for a 
declaration that the transier of a decree ob- 
tained by defendant No. 1 against bim in 
favour of defendant No. 2 is invalid. Both 
the lower Courts took the view that it does 
not. This view is canvassed in second 
appeal. The question is whether it is sound. 
The material facts bearing on the question 


x 
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8re these: Defendant No. 1 Rednam 
Sitaramiah obtained a decree in S. 0. $S. 
No. 208 of 1926 on the file of the District 
Munsif's Court of Amalapuram on August 9, 
1926, against the plaintiff Potula Venka- 
Defendant No. 2 
obtained a transfer of the said decree on 
February 17, 1927, under Ex. 3-A, and as 
the transfer deed was defective, a later 
transfer was effected on March 12, 1927, 
under Ex, O. In pursuance of that transfer 
defendant No. 2 applied on March 22, 1927, 
for leave to execute the decree under 
0. XXI, r. 16, Oivil Procedure Code. The 
judgmentedebters oppose the application 
for execution. Their grounds of objection 
are these. On July 22, 1926, one Pundaree- 
kashadu obtained a decree in S. C. 8. 
No. 29 of 1926 on the file of the Sub-Court, 
Bezwada, against Rednam Sitaramayya, 
the decree-holder in S. O. S. No. 208 of 
1926, the assignor of defendant No. 2. On 
February 3, 1927, the said Pundareekashadu 
assigned the decree to Potula Venkatara- 
mayya, the present plaintiff, 7. e. one of the 
judgment-debtors in 8. O. S 
1926. In pursuance of the transfer he 
applied for leave to execute the said decree 
in 8. O. S. No. 29 of 1926, got a transfer of 
the said decree to the District Munsif’s 
Court of Amalapuram and attacbed the 
decree in S. O. 8. No. 208 cf 1926. Both the 
judgment- debtors in 8. C. 8. No. 208 of 1926 
alleged that the transfer of the said de- 
cree in favour of defendant No. 2 was 
nominal and collusive and without ccn- 
sideration and was brought about to de- 
fraud the rights of Potula Venkataramayya 
under the decree in S. O. S. No. 29 of 1926. 

Two questions were raised, namely 
whether the transfer in favour of defen- 
dantiNo, 2 was collusive and bears no con- 
sideration and whether he was only a 
name lender for the decree-holder Sita- 
ramayya. The learned Subordinate Judge 
of Amalapuram overruled the objections 
of the judgment-debtors and upheld the 
transfer by his order dated March 14, 
1928. Thereupon Potula Venkataramayya 
instituted the present suit against Rednam 
Sitaramayya, the decreesholder in 8. O. 8. 
No. 208 of 1926 and Chintalapudi Venkata- 
ramayya, defendant No. 2in whose favour 
the assignment of the said decree has been 
effected, for a declaration that the transfer 
was a sham and collusive transaction 
brought about in fraud of his rights and 
therefore invalid. The question therefore 
on these facts is whether such asuit is main- 
tainable. The grounds on which the lower 
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Court decided the case are two, namely: 
(1) that the objection raised by the plaintiff 
to the transfer before the Sub-Oourt, 
Amalapuram, in proceedings under O. XXI, 
r. 16, Civil Procedure Code, was not in the 
capacity of the judgment-debtor and there- 
fore s. 47, Civil Procedure Code, would not 
apply: and (2) the matter decided by the 
executing Court was not one relating to exe- 
cution becaussit relates to the factum and 
the validity of the assignment. The rele- 
vant provisions of the Oivil Procedure 
Code bearing on the matter are O. XXI, 
T. 16 and s.47 (3). Order XXI, r. 16, pro- 
vides that “Where a decree has been trans- 
ferred by assignment in writing’ which 

is the case here. 

“the transferee may apply for execution ofthe decres 
to the Court which passed it and the decree may be 
executed in the sama manner and subject to the same 


conditions as if the application was made by the de- 
cree-holder.” 


Where, therefore, such an application for 
execution is made by a transferee, it is 
open to the judgment-debtor to say that he 
is not a representative of the decree-holder 
on the ground that there is no valid trans- 
fer and no vesting of the decree in him 
by virtue thereof. Under s.47, sub-r. (3), 
where a question arises as to whether any 
person is or is not the representative of a 
party, such a question which involves the 
validity of the transfer shall be deter- 
mined by the Court. Unless that is done, 
the Court could not pass an order for 
execution. The validity of the transfer may 
be questioned on various grounds. Prima 
facie therefore the objections raised by the 
judgment-debtors to the application for 
execution of the decree made by defend- 
aot No. 2 under O. XXI, r. 16, are quaes- 
tions which it was obligatory upon the 
Court before which such an application 
was made to decide. The objection having 
been determined, and the order for execu- 
tion having been made by recognizing the 
transfer, it is a decree within the meaning 
of s. 47, Civil Procedure Code. A separate 
suit willnot lie and s,47 appears to bea 
bar tothe suit. Oonsiderable reliance is 
placed by the lower Court and by Mr, 
Raghava Rao before me on two cases in 
favour of the view that a suit like the one 
in question is not prohibited by s. 47, Civil 
Procedure Code. One case is Bommanapati 
Veerappa v Chinta Kunta Srinivasa Rao 
(1), and the other is Isher Das Gorak Ram 
v. Salig Ram (2), which purports to follow 

(1) 26 M 264. 


(2) AIR 1929 Lah, 51; 117 Ind, Cas, 893; Ind. Rul. 
(1929) Lab. 717. 
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Bommanapati Veerappa v. Chinta Kunta 
Srinivasa Rao (1). In Bommana pati Veerappa 
v. Chanta Kunta Srinivasa Rao :1), it was 
beld that a suit by an assignee of a decree 
for a declaration that he obtained a valid 
assignment of the decree might be brought 
and when such a suit is brought, the Court 
should simply decide as tothe factum and 
validity of the assignment and should not 
declare that the assignee is entitled to 
execute the decree. It may be noticed that 
when the above decision was passed, the 
relevant provision of s. 244, corresponding 
to s. 47, Civil Procedure Oode, bearing on 
the present discussion, ran thus: 

- “Tf a question arises as to who is the representa- 
tive ofa party for the purposes of this section, the 
Court may (either stay execution of the decree until 
the question has been determined by a separate suit 


or) itself determine the question (by an order under 
this section).” 3 


It will thus be seen that a separate 
suit was not prohibited by s.47, Civil Pro- 
cedure Code. In the particular case, in 
Bommanapati Veerappa v, Chinta Kunta 
Srinivasa Rao (1), the transfer was not 
. recognized and the result of the said order 
was that the assignee was not treated as 
the representative of the decree-holder. It 
may well be said in such cases there could 
be no decree and therefore no appeal. It 
does not decide whether a suit will lie if 
in fact an order for transfer is made and 
the assignee is treated as the represent- 
ative. It seems to me therefore that, apart 
from the fact that Bommanapati Veerappa 
v. Chinta Kunta Srinivesa Rao (1) was de- 
cided before the passing of the new Civil 
Procedure Code, it will not be applicable 
| to cases like the present. The language of 
the present Code is different. It is rendered 
obligatory on the Court to decide the ques- 
tion, i. e. the validity of the transfer and an 
order determining it will, for the purpose of 
the section, «mount toa decree. Ishar Das 
Gorakh Ram v. Salig Ram(2), merely pur- 
ports to follow Bommanapati Veerappa 
v. Chinta Kunta Srinivasa Rao (1). But Mr. 
Raghava Rao relied upon the following ob- 
servation therein: 

“Besides, there is the practical inconvenience of 
entering upon an inquiry as to whether or not the 
assignment infavour of Salig Ram was genuine and 
for consideration or was intended to defeat the 
creditors of the assignors. It can hardly be said that 


this inquiry comes strictly within; the purview of 
8.47, Civil Procedure Oode. ” 


There is no discussion by the learned 
Judges of sub-r.3 of s. 47, Civil Procedure 
Code. It isnot even noticed. I am not 
able to understand what the practical incon- 
venience the learned Judges envisage by 
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entering upon an inquiry contemplated. The 
Rule provides that the question whether a 
person is or is not the representative for the 
purpose shall be decided by the Court and 
when the statute imposes an obligation to 
determine the said question, which, as I have 
already pointed out, involves of necessity all 
questions relating to the validity of the 
transfer, Ido not see how any question of 
inconvenience is a matter of consideration 
at all. With great respect tothe learned 
Judges who decided that case, T am unable 
to follow their view. i 

The next point raised by Mr. Raghava 
Rao is that the objection raised by the 
present plaintiff was not in the capacity of 
a judgment-debtor and therefore the 
present suit is not barred by s.47. He out- 
lined his argument thus, The present 
plaintiff occupied the position of attaching 
creditor of the decree in 8. CO. 8. No. 208 of 
1926 by virtue of the attachment effected in 
execution of the decree in 8. O. S. No. 29 of 
1926. Therefore according to him, the main 
question was whether defendant No. 2 was 


‘entitled to execute the decree or the present 


plaintiff attaching creditor was entitled 
to execute decree and therefore not being 
a question between the parties or their re- 
presentatives, but in effect between rival 
devree-holders, s. 47 cannot be a bar. I 
may atonce say that arecent decision of 
the Madras High Court reported in Nara- 
sima Ayyar v. Venkatachalapathy (3), is 
against this view. There is aleo authority 
for the other view: vide Raman Chettiar v. 
Chokkalinga Chettiar (4), and Rama 
Krishna Iyer v. Mari.Goundan (5), and other 
decisions noticed therein. It seems to me 
unnecessary to decide between this conflict 
and express my opinion as to whether 
Narasimha Ayyar v. Venkatachalapathy 
Ayyar (3) is right or wrong. In my opinion 
the plaintiff, when he put forward his ob- 
jections, cannot be deemed to have urged 
them ina capacity different from the ca- 
pacity ofthe judgment-debtor which he 
occupied in the suit. His objection is that 
the transfer in favour of defendant No. 2 
is a nominal and collusive transaction and 
therefore the property in the decree did 
not vest in defendant No. 2. Mr. Raghava 
Rao concedes that this is an objection which 
the plaintiff gua judgment-debtor can legiti- 

(3) 57 M 457; 148 Ind. Cas. 55; A I R1934 Mad. 
Le L J 207; 39 L W 188; 6 RM 432; (1934) M 


aa 24 LW 70; 93 Ind. Oas. 649; A IR1926 Mad. 
® A IR 1927 Mad. 1025; 1¢5 Ind. Oas. 606; (1927) 
M WN 680. 
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mately raise and could be decided by the 
Court. But what he contends is the other 
objection that the transfer was executed 
witha view to defraud his rights as the 
‘transferee of the decreein B.C. S.No. 29 
of 1926 can only bein the capacity of the 
decree-holder in S. O. S. No. 29 of 1926 and 
notin the capacity of the judgment-debtor 
in S. O. S. No. 208 of 1926. 

I am unable to agree with this view. As 
judgmentedebtor, it was legitimately open 
tohim to say that the transfer could not 
avail against him because by virtue of 
the transfer of the decree and by virtue 
of the attachment he had certain rights 
which he can assert against his assignor 
which he had been deprived of by virtue 
of the fraudulent transfer. For example, 
to the extent of the amount of the decree 
in 8. O. S. No. 29 of 1926, satisfaction has to 
be entered up and for the balance only 
execution can be had: cf. Kangal Chandra 
v. Nanda Lal (6). The question of satisfac: 
tion of the decree is one which can be 
raised. It is unnecessary to decide what the 
effect of that contention may be, but itis cer- 
tainly a contention which isopen to him to 
-raise and arises by virtne of his occupying 
the position of the judgment-debtor. There- 
fore the substantial objection from which 
‘certain rights will flow in the present case 
is the objection that the assignment is a 
sham and collusive transaction and that 
being a question which is legitimately open 
to him qua judgment debtor, it was raised 
and adjudicated by the Court by an order 
dated March 14, 1928, and it is, therefore, 
not open to him to agitate it again bya 
separate suit. I - therefore .overrule the 
objections of Mr. Raghava Rao and set 
aside tbe decreesof both the lower Courts 
and dismiss the suit with costs throughout. 
Leave to appeal granted. 


Neb. Decree set aside. 
(6) AI R1934 Oal. 465; 151 Ind. Cas. 1015; 38 O 
W N 163;7 RO 198. 


RANGOON HIGH COURT 
Special Second Appeal No. 403 of 1936 
June 29, 1937 
BaGULEY, J. 
U NAING AND ofages—APPELLANTS 
versus 
KO SUIN-— ResPoNDENT 
Pleadings—Amendment—Suit for recovery of land 
—Suit based on tmprovable usufructuary mortgage 
Amendment to base suit on title, if can be allow- 


Where 2 plaintiff files a suit for recovery of pos- 
session of land butin fact the claim is for redemp- 
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tion of an improvable usufructusry mortgage, the 
plaintif cnnnot be allowedto amend his pleadings so 
as to base his suit on title, the causes of action for 
the two suits being not the same. Ma Kyiv. Maung 
Thon (1), relied on. f 

Sp. S. A. against the decree of the Dis- 
trict Court, Yamethin, in O. A. No. 73 of 
1936. 

Mr. Sein Tun Aung, for the Appellants. 

Mr. Wiseham, for the Respondent. 

dJudgment.—This appeal arises out of 
a suit which was in fact (although the 
pleadings did their best to conceal the fact) 
for redemption of an oral usufructuary 
mortgage. Itis true that the plaint never 
used the word “mortgage” at all, but the 
facts set out show that it is a usufructuary 
mortgage that is the basis of the claim. 
Paragraph 5 says: 

“That during the month of Kason, 1240, B. E., the 
first plaintiff, U Naing .....delivered with possession 
the lands as per attached maps marked ABCD E 
and Fa... to the defendant for Rs. 490...... 
without executing a deed with the understanding 
that the lands shall be returned on payment of the 
money.” 3 . 

The prayer with which the plaint ends 
reads : 

“Wherefore the plaintifs pray for a decree with 
costs directing the defendant to deliver with pos- 
session to the plaintiffs the land in suit..........,.0n 
payment of Rs, 250, by the plaintifis to the de- 
fendant.” 

The trial Court passed a decree say- 
ing: 
fiho plaintiffs are directed to redeem the suit 
lands on payment of Rs. 250, within six months from 
date, ¿.e. onor before February 24, 1987.” 


On appeal to the District Judge, the 
learned Judge pointed out that this casa 
was exactly the same as the one dealt with 
in Ma Kyi v. Maung Thon (1). In this case 
dealing with a suit of thisnature, at p. 285* 
occurs the passage : 

“With all due respect, in my opinion, a decree 
passed in favour of the defendant...... or in favour 
of the plaintiff......... would operate as an obvious and 
substantial evasion of the law enacted under the 
Registration Act and the Transfer of Property Act.” 

The learned District Judge allowed the 
appeal and dismissed the suit. It is quite 
clear that if a decree passed in favour of 
the plaintiff would have been an obvious 
and substantial evasion of the law, the 
learned Judge was quite correct in setting 
it aside. 

In appeal now Mr, Sein Tun Aung asks 
for an amendment of the pleadings. To 
allow an amendment of the pleadings now 
would result in a suit based on an unpro- 
vable morigage being converted into a suit 
based on title and it is impossible to say 

(1) 18 R274; 157 Ind. Cas. 565; A IR 1935 Rang. 
930: 8 R Rang. 100 (F B). 

*Page of 13 R.—[ Bd] 
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‘that these two causes of action are in any 
way the same. He will, if he wants to 
-getthis land, have to file a suit on his title 
“and if he wins it he will then probably have 
to stand having a suit filed against him 
for the recovery of the money, unless he 
arranges with the adversary to pay the 
money before the suit is filed. That isa 
matter for his own discretion. It is quite 
clear that the appeal must be dismissed, 
and it is dismissed with costs. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1552 of 1936 
April 19, 1937 
VENKATARAMANA Rao, J. 
PADMANABHA IYER—PETITIONER 
. versus 
VISALAKSHMT ACHI—Rrsponpent 

Madras Revenue Recovery Act (IT of 1864), se, 40, 
38(5\—Intention of s. 40—Position of purchaser at 
revenue sale— Purchaser, if entitled to remedies 
available to decree-holder in execution proceedings 
—Revenue purchase, if can be benami—Bar of s. 66, 
Civil Procedure Code (Act V of 1908), if applies to 
such purchase—Words ‘shall cause, proper process to be 
issued’ in s. 40, meaning of —Collector, if compéterit to 
go into question of benami— Sale confirnied—Colléctor, 
afunder obligation to register lands in name of 
declared purchaser. 

The intention of the enactment of s. 40, Madras 
Revenue Recovery Act, was to place, the purchaser for 
the purpose of recovering possession of the land 
purchased in the position of a decree-holder and he 
would be entitled to such remedies as would be 
available to a decree-holder in execution proceedings. 
This view is in consonance with the principle that 
when a duty of a particular character is cast upon 
an established Court, it imports that the ordinary 
incidents of the procedure of that Court are to attach. 
A, A.A. O. No, 27 of 1889. Chithambaram v. 
Natasam (1), Gnanasambanda Pandara Sannadhi v. 
David Nadar (2) and Sambasiva Mudaliar v. Pan- 
chanada Pillai (3), relied on. 

It is settled law that there is nothing in the pro- 
visions of the Revenue Recovery Act, which would 
precludea real purchaser from contending that the 
purchaser in whose name the certificate was issued 
under s. 38, Revenue Recovery Act, is only abenami- 
dar. Thereason of the rule is that the benami pur- 
chase not being illegal must be given effect to in so 
far as they have not been prohibited by any enact- 
ment and even the limited bar placed by s, 66, Civil 
Procedure Code, would notapply toe case of pur- 
chase at arevenuesale. The words “shall cause the 
proper process to be issued" in s. 40, Revenue Re- 
covery Act, only mean that on an application for 
delivery of possession the Oourt must issue the ap- 
propriate writ, but that can only be directed in accord- 
ance with the provisions of the Civil Procedure Code 
after making such an enquiry as may be necessary and 
is contemplated by the sections relating to such 
delivery of possession. Muthuniyan v. Sinna Sama- 
vanijan (6) and Narayanaswami Padayachi v. 


iio aan Padayachi (7), referred to. [p. 834, 
col. lJ 5 
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Under s. 38 (5), Revenue Recovery Act, it would 
not be competent to the Collector to go into the 
question of benami. Under that section, once the 
sale is confirmed, the Collector is under an obliga- 
tion to register the lands in the name of the person 
declared to be the purchaser and grant the certificate 
to such purchaser, that is, the person who is declar- 
ed to be the purchaser. 


O. R. P. from the order of the District 
Court, West Tanjore at Tanjore, dated 
November 27, 1936. 

Messrs. V. T. Rangaswami Ivengar and K. 
Ramaswamy Iyengar, for the Petitioner. 

Mr. T. R. Srinivasa Iyengar, for the 
Respondent. : 


Order.—-This is a revision petition 
against an order made in the course of 
proceedings taken under s 40, Revenue 
Recovery Act, for delivery of possession of 
the property purchased by the petitioner 
in a revenue sale. The property known 
as Mattangal estate was brought to sale 
for arrears of revenue by reason of the 
default committed by the pattadars Karup- 
pan Chetti and Avadayam Chetti and 
purchased by the petitioner Padmanabha 
Iyer. The said sale was confirmed on 
June 20, 1935, and a certificate of sale 
was issued in his favour under s. 38, 
Revenue Recovery Act. On the strength 
of the said certificate, he made an appli- 
cation to the District Court of Tanjore for 
delivery of possession of the said property 
and an order for delivery was made; but 
when he sought to take possession, he was 
obstructed by Visalakshmi Achi, the res- 
pondent herein. Thereupon the petitioner 
filed an application under O. KAT, rr. 95 and 
$8, Civil Procedure Code, for removal of the 
obsiruction and delivery of possession. ‘I'he 
plea of the respondent was that the purchase 
of the estate was made benami for her and 
with the aid of her moneys, and that she 
soon after took possession of the estate in 
pursuance thereof and has been in posses- 
sion of the village in her own right as the 
real purchaser. The learned District Judge 
directed an enquiry into the matter. It 
is against this order this civil revision 
petition has been filed. 

The contention of Mr. V. T. Ranga- 
swami Ayyangar on behalf of the peti- 
tioner is that the lower Gourt has no 
jurisdiction in an application under s. 40, 
Revenue Recovery Act to go into the 
question of benami, that it was bound to 
direct delivery of possession by removing 
the obstruction and that the only remedy 
for the respondent is only to file a suit for 
establishing her right. He laid consider- 
able emphasis on the language of the 
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section, especially the words “shall cause 
the proper process to be issued.” Section 40, 
Revenue Recovery Act, has been enacted 
for the purpose of enabling a purchaser at 
a revenue sale to get possession of the 
property without resorting to the necessity 
of instituting a suit as there is no machi- 
nery provided by the Act to enable such 
purchaser being put in possession. The 
aid of the Civil Court is, therefore, provided 
for by the Legislature and the section 
therefore enacts that the purchaser at a 
<: revenue auction must be treated in the 
same manner as if the purchased lands 
had been decreed to the purchaser by a 
decision of the Court. This section was 
interpreted so early as 18&9 by a Bench of 
this Court consisting of Muthusami Ayyar 
and Parker, JJ. in A. A. A. O. No. 27 
of 1889, where the learned Judges held 
that the intention of the enactment was 
to place the purchaser for the purpose 
of recovering possession of the land 
purchased in the position of a decree-hclder 
and that he would be entitled to such 
remedies as would be available to a decree- 
holder in execution proceedings. The same 
: learned Judges adhered to the same inter- 
pretation in Chithambaram v. Natasam (1) 
and they remarked thus: 

“If the execution of the process is obstructed, 
the provisions of the Code of Oivil Procedure 
become applicable. To hold otherwise, would be 
to defeat the intention of s. 40, Revenue Recovery 
Act, which gives a certificate the same force, 


which a decree of Court has under the Code of 
Civil Procedure,” 


This view was followed in a case report- 
ed in Gnanasambanda Pandara Sannadhi 
v. David Naar (2) where the learned 
Judges held that where a Court awarded 
possession under s. 40 to a purchaser ata 
revenue auction, restitution could be 
ordered on the sale being set aside. See 
also Sambasi.a Mudaliar v. Panchanada 
Pillai (3) which seems to take the same 
view. This view is in consonance with 
the principle that when a duty of a parti- 
cular character is cast upon an establish- 
ed Court, it imports that the ordinary 
incidents of the procedure ofthat Court 
are to attach. It was on the application 
of this principle that when a question 
arose under s 78, Madras Hindu 
Religious Endowments Act, which provides 
that on the appointment of a trustee by the 
Hindu Religous Endowments Board, con- 
stituted under the Act, the Court may on 


MIMLI 594. 
(2) 14 M L J 433. 
(3) 31 M 24; 17 M L J 441. 
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application by a person so appointed and on 
the production of the order of appointment 
direct delivery of possession of the prop- 
erty to the trustee, Curgenven, J. held 
that it would be in the competency of the 
Ccurt to investigate an objection made to 
the delivery of such possession and the 
principle of O. XXI, r. 100, could be invok- 
ed : vide Guruvammal V. Arumugha Pada- 
yachi (4) at p. 166*. A similar view was 
taken by Venkatasubba Rao, J. in Sesha- 
sayee v. Govinda Pillai (5) where the learn- 
de Judge observed thus : 


“The applications mentioned in s. 78 must 


under the Act beto a District Court and there is 
therefore no reason to hold that they are not pro- 
ceedings in a Court of Oivil jurisdiction within 
the meaning of s. 141 mentioned above. If that 
be so, the provisions of O., XXI rr, 97,98 and 99 
become applicable and the Court can in virtue of 
the power conferred by them make the investiga- 
tion.” 


It will be noticed that the application 
in this case was made by the petitioner 
under O. XXI, rr. 95 and 98, Civil Procedure 
Oode. Therefore the question whether the 
respondent is resisting possession at the 
instigation of the defaulter or on her own 
account has to be gone into. Her case is, 
she is in possession of the estate on her 
own account. It is now settled law that 
there is nothing in the provisions of the 
Revenue Recovery Act which would pre- 
clude a real purchaser from contending 
that the purchaser in whose name the 
certificate was issued unders, 38, Revenue 
Recovery Act is only a benamidar. The 
decided cases show that it would be open 
to a defaulter to recover cr to defend his 
possession in suits : brought against or by 
a certified purchaser: Muthunaiyan v. 
Sinna Samavanijan (6) and Narayanswami 
Padayachi v. Govindaswami Padayachi 
(7) The reason cf the rule is that 
the benami purchase not being illegal 
must be given effect to in so far as they 
have not been prohibited by any enact- 
ment and even the limited bar placed by 
s. 66, Civil Procedure Code, would not apply 
to a case of purchase at a revenue sale, The 
question of benami would be relevant for 
ascertaining the nature of possession of the 
respondent. Tt seems to me, therefore, 
that the order of the lower Court directing 

4) A I R 1932 Mad. 164; 136 Ind. Cas. 769:61 M L 
J sena W 229; (1931) M W N 1204; Ind. Rul. (1932) 
Mad. 


(5) A I R 1935 Mad. 612; 157 Ind. Oas. 925;59 M 
36; 69 M L J 87; (1935)M W N 556; 42 L W 45; 8 R M 


177. 
(6) 28M 526; 15 ML J 419. 
(7) 29 M 473;16 M L J 505. 


*Page of AT R 1923 Mad.—[#d.] 
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enquiry is correct. The words “shall 
cause the proper process to be issued” 
only mean that on au application for deli- 
very of possession the Court must issue 
the appropriate writ, bub that can only be 
directed in accordance with the provisions 
of the Civil Procedure Code after making 
such an enquiry as may be necessary and 
is contemplated by the sections relating to 
such delivery of possession. 

The next contention of Mr. Rangaswami 
Ayyangar is that before the Collector the 
respondent objected to the issue of certi- 
fieate in the name of the petitioner but in 


spite thereof the Collector issued the certi- , 


ficate in his name and therefore she is 
precluded from raising this objection. On 
reference to the order, I find the Collector 
declined to go into the said matter. It 
seems to me that under s. 38 (5), Revenue 
Recovery Act, it would not be competent 
to the Collector to go into the question of 
benami. Under that section, once the sale 
is confirmed, the Collector is under an obli- 
gation to register the lands in the name of 
the person declared to be the purchaser 
and grant the certificate to such purchaser, 
that is the person who is declared to be 
the purchaser. There is, therefore, no force 
in this contention of Mr. Rangaswami 
Tyengar. In the result, the civil revision 
Petition fails and is dismissed with costs. 
N.B Petition dismissed. 


ee 


LAHORE HIGH COURT __ 

Civil Revision Petition No. 263 of 1937 

November 16, 1937 
Tek Onanp, J. 
BRIJ KU MAR—PETITIONER 
versus 

NAURANGI LAL—DEROREE-HOLDER AND 
ANOTHER— JUDGMENT DEBTOR— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 80— 
“ Debt” means perfected and absolute debt. 

A debt is an obligation to pay a liquidated (or 
specified) sum of money. The word “ debt ” in s, 60, 
Civil Procedure Code, means an actually existing 
debt, that is, a perfected and absolute debt. A sum 
‘of money which might, ormight not, become due, or 
the payment of which depends upon contingencies 
which may or may not happen, is not a debt. 

O. Rev. P. from an order ofthe Judge, 
Small Cause Sourt, Delhi, dated March 13, 
1937. as 

Mr. Shamair Chand, for the Petitioner. 


Order.—Naurangi Lal respondent had a 
decree against Mohammad Bakbsh, who is 
a building contractor in Delhi. The amount 
outstanding on this decree in May 1936, 
was Rs. 143-15-0.- At that time Mohammad 
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Bakhsh had taken out a contract for 
construction of a house belonging to Brij 


Kumar, petitioner, On May 26, 1936; 
Naurangi Lal applied to the Executing 
Court stating about Rs. 200 was due 


by Brij Kumar to Mohammad Bakbsh for 
the contract work done by the latter for 
him. and that a prohibitory order be issued 
to Brij Kumar not to pay this amount to 
him. This order was duly served on Brij 
Kumar. Subsequently, on August 31, 1936, 
Brij Kumar was directed to deposit 
Rs. 143-150 in Court out of the amount 
which was stated to be due by him to 
Mohammad Bakhsh. Brij Kumar did not 
comply with this order, and he was sum- 
moned to appear in Court with his account 
books. In accordance with this order he 
appeared and filed a written statement 
stating that no “debt” was due 
by him to Mohammad Bakhsh. He ad- 
mitted that Mohammad Bakhsh had done 
work for him worth Rs. 6,671 according to 
rates fixed, out of which he had been paid 
Rs. 6,400 in all till May 24, 1936. He, how- 
ever, alleged that the construction of the 
building was inspected and several defects 
were discovered, for which Brij] Kumar 
claimed a deduction from Mohammad 
Bakhsh. The matter was settled on June 3, 
1936, when Mohammad Bakhsh agreed to 
forego Rs. 271, as compensation for the de- 
fective work done by him. Accordingly 
he executed a receipt accepting the sum of 
Rs. 6,400 which he had received in account 
up to May 24, 1926, in full and final satis- 
faction of his bill and stated that nothing 
more was due. Brij Kumar made a state- 
ment on oath in Court supporting the 
allegations in the written statement and prc- 
duced the receipt above-mentioned. The 
learned Judge of the Small Cause Court, 
however, passed an order kolding that Brij 
Kumar was liable to pay Rs. 143 15-0 to 
Naurangi Lal, on the ground that he had 
appropriated this amcunt, subsequent to the 
service of the prohibitory order on him, out 
of the amount which was due by him to 
Mohammad Bakhsh. 

Brij Kumar has come in revision and it 
is urged on his behalf that the order of the 
lower Court is erroneous as no “debt” was 
due by him to Mohammad Bakhsh at the 
time when the prohibitory order was issued. 
After examining the record, I am of opinion 
that this contention is well-founded and 
must succeed. It is clear that the account 
between Mohammad Bakhsh and Brij 
Kumar had not been made up on May 26, 
1936, when the prohibitory order was issued 
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and served. Under s. 60, Civil Procedure 
Code, a “debt” is liable to attachment and 
sale. But as pointed out by Mulla at p. 220 
of bis Commentary cn the Code of Civil 
Procedure : 

“A debt is an obligation to pay a liquidated for 
specified) sum of money. Money that has not yet 
become due does not constitute a “debt”, for there 
is no obligation to pay that which has not yet 
become due. The word “debt” in this section 
means an actually existing debt, that is a perfected 
and absolute debt. * * * A sum of money which 
might, or might not, become due, or the payment 
of which depends upon contingencies which may or 
may not happen, is not a debt.” 


In this case, the accounts between Brij 
Kumar and Muhammad Bakhsh had not 
been made up finally on May 26, 1936, 
and it could not be said that there was a 
“debt” due by the former to the latter, 
which could have been attached. Brij 
Kumar was therefore held liable errone- 
ously to pay Rs. 143-15-0 to Nauraugi Lal, 
respondent. I accept the petition for revi- 
sion and set aside the order of the lower 
Court. As the respondent has not appeared 
to oppose this petition, there will be no 
order as to costs. 

D. Petition accepted. 





MADRAS HIGH COURT 
Civil Appeal No. 47 of 1937 
September 2^, 1937 
Luaoa, C. J. AND Mapgavan Nair, J. 
(C. THIRUVENKATAOHARIAR, 
OFFICIAL LIQUIDATOR op) 
NATIONAL LIVE STOOK 
REGISTRATION BANK, Lrp.— 
APPELLANT 
* versus 
A. T. VELU MUDALIAR AND ANOTHER 


— RESPONDENTS 

Companies Act (VII of 1913), s. 235—Promoter 
—Person only signing memorandum of association 
and subscribing for number of shares—He not tak- 
ing any part in formation of company—Money 
subscribed by him utilized in defraying part expenses 
of forming company——Person, if promoter—Share 
broker of company, if its officer within meaning of 
8.235, 

Section 235, Companies Act, only applies to a 
person who has taken part in the formation or pro- 
motion of a company, to a past or present director, 
manager or liquidator or to an officer of the 
company. 

There was no evidence showing that a person 
took any part in discussing the formation of the 
company or in taking any steps to bring the com- 
pany into being, apart from the fact that he signed the 
memorandum of association and paid for 100 shares. 
He had nothing to do with the drawing up of the 
memorandum and articles of association and with 
the selection of the directors or the settlement of 
any contract, The money subscribed by him for his 
100 shares was utilized in defraying part of the 
expenses of forming the company : 


8 
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Held, thatthe application of the money which 
the person paid for his shares was a matter over 
which he had no control, and the fact that the 
money was utilized in paying the expenses of for- 
mation could not make him a promoter. 

There is no difference inthe position ofa broker 
to a company whose duties are confined to dealing 
with the shares of the company and the position of 
the banker who has to deal with the moneys of the 
company. A broker has nothing to do with the 
management of the company and may have no 
knowledge of what is being done inside company's 
office Therefore, to classify him as an officer of the 
company, within the meaning of s. 235 of the Com- 
panies Act, would be putting too great a strain on 
the wording of the section. If moneys have been 
wrongly paid to the brokers, the Official Liquidator 
has, subject to the law of limitation, other means 
of recovering them, but he is not entitled to use 
s8. 235 for the purpose, | 

C. A.from the judgment of Mr. Justice 
Gentle. dated April 28, 1937. 


Mr. C. Narasimhachariar, for the 
Appellant. | 
Mr. T. D. Srinivasachariar, for the 
Respondents. 


Leach, C. J.—This appeal arises out of 
a misfeasance summons taken out by the 
Official Liquidator of the National Live 
Stock Registration Bank, Ltd. against the 
respondents who were the brokers of the 
company. The company was registered 
on July 2, 1927, with a nominal capital of 
Rs. 5,00,000 divided into 50,000 shares 
of Rs 10 each, of which 40,500 were pre- 
ferred and 9,500 ordinary shares. The 
certificate permitting the company to 
carry on the business was issued by the 
Registrar of Joint Stock Companies on 
August 1,1927. The company was unsuccess- 
fulin its operations and went into valunt- 
ary liquidation on December 11, 1930. 
The voluntary liquidation was turned into 
a compulsory liquidation by order of this 
Court, dated October 13, 1932. The 
Official Liquidator sought to make the 
respondents liable to re-pay a sum of 
Rs. 8,865-11-8, which they had received 
as share brokers of the company. The 
respondents are partners of a firm of 
provision dealers carrying on business 
under thename of A. T. Velu Mudaliar 
& Company. They had no previous 
experience as share brokers and it is 
obvious that they owed their appointment 
to their relationship to V. K. Lakshmana 
Mudaliar, one of the promoters of the 
company, who is the son of the second 
respondent and the brother-in-law of the 
first respondent. A draft of the agreement 
under which the respondents were to act 
as brokers of the company was drawn 
up in the month of May 1927 and although 
the company had not then been registered, 
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it was'signed on May 31, 1927. Under 
it, the respondents were to receive a 
very high commission, Re. 1-8-0, for every 
share ofthe company sold through them, 


and eight-annas in respect of every share’ 


sold through other agencies. Article 
9 of the articles of association which 
came into force at a later date stated 
that the respondents’ firm should be 
the sole selling brokers of the company, 
,under it they were toreceive a commission 
of five per cent. on the amount subscribed, 
but the document of May 31, 1927, pur- 
ported to fix the commission at 15 per cent. 
Aiter the formation of the company, the 
matter was discussed by the directors and 
on October 22, 1927, they passed a 
resolution agreeing to ratify the arrange- 
ment,’ subject to an alteration which 
amounted to very little. The respondents 
accepted the modification and were paid 
on the basis of the modified agreement 
notwithstanding. that the directors had 
exceeded their powers in ratifying it. 
The appeal is not, however, concerned 
with the liability of the directors in this 
respect. ` 

The amount paid to the respondents 
was, as I have already indicated, the sum 
of. Rs. 8,865°11-3, which the Official Liqui- 
dator desired to recover from them on the 
ground that the agreement was wltra vires. 
Accordingly he took out a summons under 
s. 2385, Companies Act, 1913, and the matter 
in due course came before Stone, J.a who 
referred the question of what was dus 
under the agreement to the Official Referee. 
After holding an inquiry, the Official Re- 
feree reported that the” respondents were 
not entitled to retain the Ms, 8,865-11-3. 
The Oficial Referee’s report came before 
Gentle, J. when it was contended on behalf 


of the respondents that all remedy against _. 


the respondents had become time-barred. 
It was said that the article which applied 
to the case was Art. 36, Limitation Act, 
which allows cnly a period of two years. 
The Official Liquidator urged that the 
Article which applied was Art. 120, which 
allows a period of six years, The learned 
. Judge found that Art, 36 applied and this 
appeal has been tiled to challenge the 
finding.. The Court is, however, not 
called upon to decide the question as it is 
manifest that for other reasons, the Official 
Liquidator is not entitled to ask for an 
order against the respondents under s. 235, 
Companies Act, 1913. That section only 
applies to a persen who has taken part in 
the formation or promotion of the com- 
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pany, toa past or present director, mana- 
ger or liquidator or to an officer of the 
company. Neither respondent was ever a 
director, manager or liquidator of the com- 
pany, and for reasons which I shall indi- 
cate, I do not think that either can be 
deemed to be a promoter or officer. Asa 
matter of fact, so far as respondent No. 2 
is concerned, the Court is not asked to 
hold that he was a promoter. 

I will first discussthe question whether 
respondent No.1 can be' deemed to be a 
promoter. In Twycross v. Grant (1) Cock- 
burn, C.J. defined the word “promoter” 
as being one who undertakes to form a 
company with reference to a given project 
and to set it going and to take the neces- 
sary steps to accomplish that purpose. 
Other definitions have been given by the 
learned Judges from time totime, but it 
is impossible to define accurately what 
is meant by the word .“promoter’. The 
difficulty is discussed at length by the 
learned author of Palmer's Oompany 
Precedents at pp. 103 to109. After re- 
ferring to a‘number of the more prominent | 
ar the learned author observes at 

. 106 ; 

Pagi is obvious, therefore, that a person who origi- 
nates the echeme for the formation of the 
company, has the memorandum and articles 
prepared, executed and registered and finds the 
first directors, settles the terms (if any), and 
makes arrangements for advertising and’ circulat- 
ing the prospectus and placing the capital, is 
emphatically a promoter in the fullest sense. He 
controls the formation and future of the company 
and itis this control which lies at the root 
of the fiduciary relation of the promoter to the 
company. Noris he the less a promoter if all or 
most of these activities are performed nominally 
by acompany which he controls, But a person 
who has done much less than this—takes a' much 
less prominent part—may bring himself within 
the meaning of the term and may be held liable as 
a promoter.” 


Each case must be decided according to 
the evidence. If it is clear that the per- 
sons charged were merely servants or 
agents of the promoters or servants or 
agents of the company, they cannot be - 
Classified as promoters, and in this con- 
nection, the learned author makes mention 
of brokers, bankers and solicitors. Of 
course, brokers, banker and solicitors could 
put themselves in the position of being pro- 
moters, butin order-to do so they would 
have to travel outside their ordinary 
spheres. Now, what are the facts here. 
As I have indicated, the question of pro- 
‘motion only: applies to respondent No. 1. 
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It is suid thathe must be deemed to have 
taken part in the formation of the com- 
pany and to be a promoter, because 
he signed the memorandum and articles 
of association and subscribed for 100 
shares. There is no evidence showing 
that he took any part in discussing the 
_ formation of the company or in taking any 
steps to bring the company into being, 
apart from the fact that he signed the 
Memorandum of association and paid for 
100 shares. It is not even suggested that 
he had anything todo with the drawing 
up of the memorandum and articles of 
association. There is no suggestion that 
respondent No.1 had anything to do with 
the selection of the directors or the settle- 
ment of any contract, except the contract 
under which his firm was to act as brokers. 
Aiter the company had been formed and 
“had started business, respondent No, l’s 
firm induced certain people to subscribe 
for shares, but it is not alleged that they 
did anything before the company was 
launched. The minimum subscription was 
fixed at 500 shares and the signatories to 
the memorandum of association them- 
selves subscribed for 1,200 shares. In the 
- Memorandum of association the only 
persons referred to as promoters are 
V. K. Lakshmanan Mudaliar and J. W. 
Samuel. It comes to this. The Court 
is asked to hold respondent No. 1 to bea 
promoter because bis signature appears 
at the foot of the memorandum and he 
took 100 shares of the 1,200 initially sub- 
scribed. BE vag 

This is a contention which I am unable 
to accept. Thelaw requires that there 
shal] be seven signatories to the memoran» 
dum of association of a public company. 
A person who has taken no part in the 
formaticn or promotion of the company 
may be asked to sign the memorandum 
asa subscriber for one or more shares, and 
this usually happens, It’ was mentioned 
inthe courseof the argument that the 
money subscribed by respondent No. 1 for 


his 100 shares was utilizedin defraying 


part of the expenses of forming the com- 
pany. That may be, but it was a matter 
which concerned the directors, The 
application of the money which respondent 
No. 1 paid for his shares was a matter over 
which he had no control, and the fact that 
the money was utilizedin paying the expen- 
ses of formation cannot make him a pro- 
moter. The agreement with the respondents 
was an agreement which conscientious direc- 
tors ought never tohave entered into, and 
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in doing so the directors deliberately 
exceeded their powers. But this, of course, 
has nothing to do with the question whe- 
ther respondent No. Lis to be deemed to 
bea person who took part in the formation 
and promotion of the company. Fur the 
reasons indicated, it must be held that the 
Official Liquidator was not entitled to 
take out a summons against respond» 
ent No. 1 on the ground that he was a pro- 


moter. 


Can the respondents be deemed to be 
officers of the company? Section 2 of the 
Act defines the word “officer” as includ- 
ing “any director, manager or secretary, 
but, save in ss, 235, 236 and 237, does 
not include an auditor.” The definition 
is, therefore, not exhaustive. The inclusion 
of the auditor for the purposes of ss. 235, 
236 and 237 follows the course adopted in 
England and avoids the discussion which 
had-taken place in ithe Oourts there with 
regard tothe position of the auditor. But 
it does not follow because the anditur is 
an-officer for the purposes of s. 235, the 
company’s share broker is in the same 
position. In In re The Liberator Permanent 
Benefit Building Sociery (2), where the 
question was whether a person who was 
appointed to act as solicitor to the society 
was an officer of the society, Oave,J. 
observed : 

“It seems to me that merely because he was 
appointed solicitor to the society, without more 
the solicitor does not become an officer of the 
society any more than it has been Held that a 
banker’ does if he is appointed banker to the 


. society, or a brokerifhe is appointed broker tothe 


society, or the auditor if he is appointed auditor 
to the society: All these persons render services 
tothe society, but they cannot be said to be in 
the employment of the society so as to make them 
officials.” 

Ican see no difference in the position 
of a broker to a company whose duties are 
confined todealing with the shares cf 
the company and the position of the banker 
who has to deal with the moneys of the 
company. A broker has nothing to do 
With the Management of the company and 
may have no knowledge of what is being 
done inside company's office. ‘Therefore, 
to classify him as an cflicer of the 
company, within the meaning of g, 235 
of the Act, would, in my opinion, be putting 
too greata strain on the wording of the 
section. If moneys had been wrongly 
paid tothe brokers, the Official Liquidator 
had subject to the law of limitation, 
other means of recovering them but he is 
not entitled to use s. 235 for the purpose, 
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For these reasous the appeal fails and must 
be dismissed with costa which will be paid 
out of the asseis of the company. The 
Official Liquidator will be allowed his costs 
out of the assets. 

Madhavan Nair, J.—I entirely agree 
and have nothing to add. 

Nes. Appeal dismissed. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 741 of 1936 
March 30, 1938 
M. O. GuosE AND BARTLEY, JJ. 
FAKIR OHANDRA RAY— DEFENDANT 
—APPELLANT 


versus 
Se BEJOY CHAND MAHATAB— 

; PLAINTIEF—RESPONDENT 

Putni sale—Duty of purchaser to enquire as to 
terms of tenure. ` h oe 

When purchasing a putni tenure ata sale, it is 
the duty ofthe purchaser to enquire as to the terms 
of the putni tenure, and if he does not make proper 
enquiry, he must suffer the consequences. fia 

O. A. from the decree of the District 
Judge, Bankura, dated January 31, 1936. 

Messrs. Hiralal Chakravarti and Nirpal 
Chandra Rai Chowdhury, for the Appel- 
lant. 

Mr. Sarat Kumar Mitter, for the Respond- 
ent. 


Judgment.—This is an appeal by the 
tenant defendant in a suit for rent of a 
puini tenure. The suit was for the year 
1339 and a portion of the year 1340, the 
annual rent being claimed to be Rs. 1,632. 
The dispute between the parties is as to 
the annual rent payable: by the defendant. 
The facts are that the putni tenure was 
created in 1834 in favour of one Golap 
Sundari Bibi and the annual rent was fixed 
in perpetuity at Rs. 1,530 Sikka=Rs. 1,632 
in current coin and this rént was paid all 
along. In 1916 the tenure was sold at a putni 
sale and the present defendant purchased it. 
Thereafter in 1922 portions of the lands of 
‘the mouzas were washed away by floods of 
the river Darakeswar, which adjoins the 
tenure. Thereupon the defendant approch- 
ed the plaintiff Maharaja and asked him to 
reduce the rent and the plaintiff Maharaja 
agreed to a reduction of the anuual rent by 
Rs. 400 for a period of 10 years, namely 
1329 to 1338 B. S. After the period of 10 
years was over, the plaintiff landlord had the 
putni brought to sale under Putni Regula- 
tions in 13839 B. S. and purchased it himself. 
The putni sale was set aside, the defendant 
having brought a title suit for the purpose. 
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Thereafter the present suit for arrears of 
rent of the years 1339 and up to Magh 
1340 was brought on the old jama of 
Rs. 1,632. The defendant pleaded that he 
was entitled to abatement on account of 
reduction cf area by diluvion. He based his 
case upon 8. 52, Bengal Tenancy Act, which 
provides that every tenant shall be liable 
to pay additional rent for additional area 
and shall be entitled to reduction of rent 
in respect of any deficiency of the area 
by diluvion or otherwise. This plea was 
accepted by the trial Court, which allowed 
an abatement of Rs. 486 on a report ofa 
Pleader Commissioner. In appeal the learn- 
ed District Judge has held that the defend- 
ant is not entitled to the remedy provided by 
s. 52, Bengal Tenancy Act, but he is bound 
by the terms of the putni contract. Accord- 
ing tothe contract four mouzas were per- 
manently leased in putni to the defendant's 
predecessor. The rent was fixed in perpe- 
tuity and it was expressly contracted that 
the tenant shall not make any pleaon any 
of the following grounds, namely, reduction 
of collection, failure of crop, inundation, 
draught, diluvion by river, and deposit, 
damage by flood, destruction of crop, etc. 
It was pleaded on behalf of the defendant 
that he was a purchaser at a puini sale 
and it was the duty of the plaintiff to bring 
to his notice the special terms of the con- 
tract. The learned District Judge rejected 
the plea on the ground that it was the duty 
of the defendant when he purchased the 
putni tenure at asale to enquire as to the 
terms of the putni tenure and if he did 
not make proper enquiry, he must suffer the 
consequences. We entirely agree with that 
view. It is the duty of a person who pur- 
chases & property to inform himself of the 
exact nature of the property. In the case of 
a putni tenure, it is his plain duty to him- 
self to find out the terms of the putni 
tenure. That he is not willing to give ap 
the putni tenure is clear from his action 
that he had the putni sale set aside. The 
appeal is dismissed with costs. Hearing fee 
is ussessed at three gold mohurs. 

D. j Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 792 of 1933 
April 27, 1937 
VARADsCHARIAR, J. 
PANYAM THIRUMALAPPA— 
APPELLANT 
VETSUS 
ALASYAM RAMAPPA AND ofagRs 

— REBPONDENTS | 

Evidence-—Admission—Court while considering 
weight of admission cannot ignore it merely on 
guess of his own—Adverse possession—Co-sharer— 
Suit for possession—Defendant co-sharer not assert- 
ing exclusive title to whole property but claiming 
his share only—If there is ouster—Limitation Act 
(IX of 1908), Sch. I, Art. 106—Dissolution of part- 
nership Accounts settled—No question of suit for 
dissolution and accounts arises under Art, 106— 
Registration—Dissolution of partnership—Division 
of immovable properties—Document evidencing such 
division according to respective shares of partners not 
registered—If admissible. 

A Court when asked to consider the weight of 
an admission by a party cannot ignore if on some 
guess of its own without any plea or explanation by 
the party making the admission. 

Where ina suit for possession of his share by 2 
co-sharer the defendant co-sharer claiming adverse 
possession has never asserted any exclusive title in 
himself to the knowledge of the plaintiff and has only 
claimed title to his own share, the plea of the ad- 
verse possession cannot prevail as there is no ouster 
of the plaintiff. j 

On a dissolution of partnership the partners may 
settle the accounts of the partnership between them- 
selves. If that has been done, there is no longer any 
question of a suit for dissolution and accounts 
within the meaning of Art. 106, Sch I, Limitation 
Act. Gopal Chetty v. L G. Vijayaraghava Chariar 
u), Dawe on, Gobardhan v. Ganeshlal (2, distin- 

ished, 

To speak of a transfer of title from the partner- 
ship tothe partners individually as the reason for 
insisting upon the registration of a document, 
drawn up on the dissolution of the partnership and 
embodying the settlement between the partners as 
to their respective rights on settlement of the ac- 
counts of that partnership isnot a correct way of 
putting it; because a partnership is nota legal 
entity like an incorporated body, and during the 
subsistence of the partnership, the title to immov- 
able properties brought into the partnership 
or purchased with its funds vests in the partners 
and not in the partnership as such. It follows 
from the provisions in s. 253, Contract Act, 
that all immovable property purchased with 
partnership funds must be deemed to be held 

y the partners as joint owners. Though such a 
document is, therefore, not a transfer from the 
partnership to the individual partners, there can be 
no doubt that a settlement arrived at on a dissolu- 
tion might vest the immovable properties of the 
partnership in the former partners in proportions 
very different from the interests held by them dur- 
ing the subsistence of the partnership. A question of 
registration may arise in such cases. But where there 

as been no suggestion anywhare that during the 
partnership stage the partners were not entitled to 
equal shares and if allthat happened at the time 
of the execution of the document was that their 
respective rights and the Habilities were fixed in 
particular ways as regardsthe movable assets and 
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that as regards the immovable p¥operty, they con- 
tinued to hold the same shares in them as they had 
prior to the dissolution, the document cannot be 
rejected as inadmissible on the ground of non- 
registration. Samuvier v, Ramasubbier (3), referred 


to, 

S.C. A. against the decree of the District 
Court, Anantapur, in A. 5. No. 28 of 
1930. - 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. Kasturi Seshagiri Rao, for the 
Respondents. 

Judgment.—This second appeal arises 
out of a suit for the recovery of the plain- 
tiffs one third share in certain items of 
immovable property and for incidental 
relief. It is the plaintiff's case that his 
deceased brother Yerikalappan, defen- 
dant No. 2 and Nettexallappan, the father 
(£ defendant No. l, were partners in an 
abkari business from 1892 to 1904, that out 
of the funds of that business they purchased- 
the suit properties, that in 1904 there was 
a dissolution and. settlement of accounts 
between them evidenced by Ex. A, that 
under tbat arrangeme:ut, provision was 
made for the discharge of debts and for 
division of the outstandings and that as 
regards the immovable properties which 
had been purchased with the funds of the 
partnership, the three partners agreed that 
they should be entitled to the same in 
equal shares. The plaint adds that for 
many yearsafter the date of the Ex. A 
Yerikalappa and after his death the plain- 
tiff as his surviving brother were receiv- 
ing his one-third share of the income of 
the suit properties. The plaint prayed for 
division of the immovable properties thus 
held in ccmmon. Defendant No. 1 who is 
the principal contesting defendant, pleaded 
ignorance of the alleged partnership and 
of all that is said to have happened in 
1904, though in the written statement some 
kind of reference is made toa dissolution 
25 years ago. The positive case put for- 
ward on behalf of defendant No. 1 was that 
the items now claimed by the plaintiff to 
be tke common properties of the partners 
were the self-acquisitions or separate pro- 
perties cf defendant No. 1's father and de- 
fendant No. | also raised pleas of limitation 
and adverse possessicn. 

A number of issues were framed in the 
case and they were substantially decided 
in the plaintifs’ favour by the first Court 
which gave bim a decree for partition. On 
appeal the learned District Judge reversed. 
the trial Court’s decree and dismissed the 
suit partly on certain grounds of law and 
Partly on what may best be described as. 
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a mixed finding. Hence this second appeal 
by the plaintiff. So far as the lower 
Appellate Court's judgment can be des 
eribed as embodying a- finding of fact, such 
finding is based on such an obviously 
erroneous approach to the case that I 
am unable to accept it as a finding binding 
on me. 

The learned District Judge accepts the 
existence -of the partnership alleged in the 
. plaint and its dissolution in 1904 and also 
seems to agree with the trial Court’s view 
that the items of immovable property now 
claimed were purchased with the funds of 
that partnership. Though with reference 
to Ex. A he makes some observations sug- 
gesting a feeling of distrust in his mind, I 
do not read them as throwing any doubt 
on the genuineness of Ex. A, because 
defendant No. 1 himself aacepts its genuine- 
ness. What seems to have oppressed the 
learned Judge is that in spite of Ex. A 
defendant No. 1's father was allowed to have 
the properties registered in his own name 
during all the time that he lived, i.e. up to 
1918 and that he was.allowed to enjoy the 
properties exclusively. The strongest 
disproof of the exclusive enjoyment or 
` exclusive title of defendant No. 1's family is 
the admitted partition deed Ex. D in that 
family which proceeds on the footing that the 
family had only a third share in these 
items ; and without any conceivable reason 
or explanation the learned Judge brushes 
it aside with the remark that the recital 
in Ex. D that defendant No. 1's family was 
entitled only to a third share in those pro- 
perties might be due to the ignorance of 
defendant No. 1 as tothe exact properties to 
which he and his father are entitled. 
Defendant No; 1 never pleaded ignorance 
and till he came into the witness“box he had 
never suggested that there has been any 
mistake in thisrespect in Ex. D. Even 
when he was put questions about Ex. D, 
he nonchalantly pretended ignorance that 
there was any such statement in Ex. D. It 
passes my comprehension how the learned 
Judge when asked to consider the weight 
of an admission of that kind by a party 
could ignore it on some guess of his own 
without any plea or explanation by the 
party making the admission, 

Tf it were necessary for the case, | 
should be prepared to say that Ex. D is 
the strongest proof that defendant No. T's 
family must have been giving to the other 
two sharers their shares of the income; 
but it is not necessary for the purpose of 


‘the case to come to any such finding. It- 
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is sufficient to rely upon Ex. D for two 
purposes, (1) to repel all suspicion which 
the learned Judge gratuitously casts on 
Ex. A, because so. late as in 192! Ex. D 
asserts just the onethird right which’ 
Ex. A gave to defendant No. 1's family, and 


(2) to negative the plea of adverse posses- . 


Sion : defendant No.1 candidly admits in 
the witness-box thathe never asserted any 
exclusive title in himself to the knowledge 
of the plaintiff and in the face of the claim 
of a title only to one-third in Ex. D itis‘ 
impossible to hold that defendant No. 1 who 
was only a eortenant could ever have 
proved ouster of the plaintiff. : 
The learned Judge's suspicion against 
Ex. A seems to have been excited by the 
disappearance ofthe later pages in Ex. A. 
No question has been put suggesting any 
particular hypothesis as to this dis- 
appearance. In the very nature of things, 
the book could not have been in the 
plaintiff's custody from the outset and B0'. 
long as the genuineness of Ex. A is undis-, 
puted, it seems to me immaterial for the 
purpose of the decision of the questions 
raised in this case, what Lappened in the’ 
course of the later business said to have 
been carried on-in partnership between 
the plaintiff and defendant No. 1’s father. If: 
defendant No. 1 had pleaded that in con-' 
nection with the later partersbip the rights of; 
the parties .as settled: at the time of Ex. A. 
had been changed, I can understand a 
comment about the disappearance of the’ 
later pages in Ex.A or the non-production 
of the accounts relating to the later part- 
nership. Neither in the written statement: 
nor in his evidence diddefendant No.1 put 
forward any such case. His whole case 
was that the property was from the very. 
beginning the separate property of his' 
father except as regards a one-third in’ 
certain items in respect of which the case. 
as put forward through D. W. No. 2 was. 
that the plaintiff's brother gave it up some 
time in 1901. This last story is clearly dis-. 
proved by Ex. A. In this state of the. 
pleadings, I am unable to appreciate the: 
learned Judge’s criticism against the plain-. 
tiffs case on the ground that the Court. 
has not been put in possession of any 
information as to what happened in con- 
nection with the later partnership. Neither- 
party made these later transactions any. 
part of the case and the plaintiff was 
therefore not called upon to adduce any 
information about what happened during - 
that later partnership. Knowing something ` 
of the habits of the people of this couniry, 


A 
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I am unable to attach any importance to 
the registry in the revenue records in 
defendant No. 1's father’s sole name or to 
the issue of patta in hia name. In the face 
-of Ex. D, these considerations seem to me 
very slender to base any argument upon. 
I have therefore no doubt that defen- 
dant No. 1, on whom the onus should pro- 
perly be laid of disproving the continuance 
of ‘the title evidenced by Ex. A, has wholly 
failed to discharge that onus and that on 
that ground the finding of the trial Court 
in plaintiff's favour on the question of title 
should be restored. 

The learned District Judge has also 
decided against the plaintiff on two points, 
of law, (1) a question of limitation and 
(2) a point of registration. So far as the 
decision on the question of limitation is 
concerned, I am unable to accept the 
learned Judge's conclusion that Art. 106 
is any bar to the maintainability of the 
present suit. In Gopal Chetty v. L. G. Vija- 
yaraghava Chariar (1), the Privy Council 
recognize thə possibility that on a dissolu- 
tion the partners may settle the accounts of 
the partnership between themselves. If 
that has been done, there is no longer any 
question of a suit for dissolution and ac- 
counts within the meaning of Art. 106. 
That is just what happened in this case. 
Exhibit A is admittedly a memorandum 
drawn upon the dissolution’ of the part- 
nership and embodying the settlement bete 
ween the partners as: to their respective 
fights on settlement of the accounts of 
that partnership, I fail to’ see how any 
question of Art. 106 arises after that stage. 

: The decision. in Gobardhan v. Ganeshlal 
11 Ind. Oas. £88 (2), cited before me by the 
learned Counsel for the’ respondent is clear- 
ly distinguishable. In that case, there had 
been no settlement of accounts between 
the partners after dissolution: and the suit 


itself was brought as one’ for dissolution - 


and taking of accounts. The Court, how- 
ever, found that by reason of the death of 
oné of the partners, the partnership had 
become dissolved in law more than three 
years before the institution of the suit. It 
was, therefore, obviously a case in which the 
accounts of a dissolved partnership had to- 
be' taken, To sucha suit Art. 108 clearly 
applies. An attempt was then made to 
dissociate so much of the plaintiff's claim 


(1) 45 M 378; 74 Ind. Cas, 621;A IR1922 P O 
115; 49 I A 181; 30 M LT 283; (1992)M W N 386; 
16 L W 200! 26°C WN 977; 43 M L J 305; 24 Bom, 
L R1197; 20 A LJ 862; 360 LJ 308 (P 0). 

`” (2) LL Ipd. Gas, 288, TEE 
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as related to certain items of immovable 
property from the bar under Art. 106. The 
learned Judges, if I may say so, rightly 
held that such a dissociation was im- 
Possible. It was not a suit governed by 
Art, 142 or Art. 144; the immovable pro- 
perties were claimed on the very ground 
that they formed part of the partnership 
assets and where the accounts had not been 
taken, no Court could grant relief in res- 
pect of some items alone of the partner- 
ship without taking the accounts of the 
partnership asa whole. Itis in those cir- 
cumstances that the learned Judges ob- 
served that aright to a division of the 
house could not. be established until after 
a full account had been taken of all the 
partnership assets and, as a suit for the 
latter purpose was barred, it was not pos- 
sible to grant any independent relief in 
respect of the items of immovable prc» 
perties alone. hi 

The objection under the Registration 
Act has caused me greater difficulty, not 
on the particular ground adopted by the 
learned District Judge but on a somewhat 
different ground. The learned District 
Judge speaks of a transfer of title from the 
partnership to the partners individually 
as the reason for insisting upon the regis- 
tration of Ex. A. That perhaps is not a 
correct way of putting it: because a part- 
nership is not a legal entity like an incor- 
porated body and during the subsistence 
of the partnership the title to immovable 
properties brought into the partnership or 
purchased with its funds vests in the 
partners and not in the partnership as 
such. As pointed out in Samnvier v. Rama- 
subbier (3), it follows from the provisions 
in s. 253, Contract Act, that all immovable 
property purchased with partnership funds 
must be deemed to be held by the partners 
as joint owners. Though Ex. A is, there- 
fore, not a transfer from the partnership 
to the individual partners, there can be no 
doubt that a settlement arrived at on a 
dissolution might vest the immovable pro- 
perties of the partnership in the former 
partners in proportions very different from 
the interests held by them during the sub- 
sistence of the partnership. Section 253 (1) 
Contract Act, provides that the share of 
each partner in the partnership property 
is the value of his original contribution 
increased or diminished by his share of 
profit or loss. 

(3) 55 M 72; 132 Ind Cas, 305; AIR1931 Mad, 
580; 60 M LJ 527; 33 L W 576; Ind. Rul, (1931) 
Mad. 657, 
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It would thus follow that while partners 
may be joint owners of the partnership 
property, they need not necessarily be 
owners in equal shares. Ona dissolution, 
when the partners settle their affairs, they 
may either allot to one or other of them 
Particular items in entirety or tu varying 
shares, not necessarily in the particular 
proportion of the share of each partner in 
the whole partnership properly. There is 
much to be said in favour of the view 
taken in Samuvier v. Ramasubbier 13), that 
a question of registration may arise in 


such cases, though there is also authority’ 


to the contrary. If in the present case 
there was anjthing to suggest that the 
arrapgement under Ex, A gave to various 
partners shares in immovable property dif- 
ferent from the shares which they -held 
prior to the dissolution, the question of 
registration of Ex. A might have been a 
more serious difficulty in the plaintiff's way. 
But there has been no suggestion any- 
where that during the partnership stage 
the paitners were not entitled to equal 
shares'and if all that happened at the 
time of Ex. A was tbat their respective 
rights and the liabilities were fixed in 
particular ways as regards ihe movable 
assets and that as regards the immovable 
property, they continued to hold the same 
shares in them as they had prior to the 
dissolution, I do not feel that I am bound 
to reject Kx. A on the ground of non-re- 
gistration. Under s. 45, Transfer of Pro- 
perty Act, the presumption in the case of 
the co-owners, inthe absence of evidence 
to the contrary, is that they held the pro- 
perty in equal shares and that is just what 
Ex. A provides for. It is on this narrow 
ground that I have come to the conclusion 
that Ex, A is not inadmissible on the ground 
of want of registration. 

- I acccrdingly allow the second appeal 
and setting aside the decree of the lower 
Appellate Court restore the decree of the 
District Munsif with costs here and in the 
lower Appellate Court, payable by defen- 
dant No.1. (Leave granted). 

Nes, Appeal allowed. 
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RANGNEKAR AND Maox in, JJ. 
MAHADEV BALKRISHNA AREKAR 
` -—ÅPPELLANT 
VETSUS 
DisTRICT DEPUTY COLLECTOR, 
POONA— RESPONDENT 

Land Acquisition Act {I of 1894), ss. 31, 32— 
Grant of personai inam of soil conveying full in- 
terest wn tand—Grantee having heritable estate in 
full proprietorship—No restraint of alienation— 
Inam to continue so long as there exist descendants 
of granteein male line—Land compulsorily acquired 
—Award not accepted and reference made to Dig- 
trict Judge—Court by order under s, 32 directing 
amount o} compensation to be deposited in Court and 
invested in Government securities and interest be 
paid to claimant—Oraer, if proper. 

A person having a limited interest in the land 
is entitled to have it valued for the purpose of 
compensation under the Land Acquisition Act. 
Section 31 (3), of the Act, clearly shows that such a 
person.cannot be said to be a person not competent 
to alienate the land within the meaning of s. 31 (2) 
or has no power to alienate the land within the 
Meaning of s. 3211). What s. 3L contemplates is 
the present power to alienate, The Act clearly con- 
templates the valuation of different interests of all 
persons interesied in the land. A person may have 
an absolute title to Convey the property, or he may 
have a limited title todo so. In either case that 
interest is one which is capable of being valued for 
the purpose of the acquisition of the lund by the 
Collector, and the words “if there be no person 
competent to alienate the land” must, therefore, 
necessarily apply to the case where there is uo pre- 
sent title in the person who has come forward as & 
claimant to the Compensation tixed by the Collector. 
That section and the following secblon seem tu pro- 
viae for the case 01 pe:sons who by reason of &- 
personal disability have no absolute power to 
alienate and are intended to protect the interest of 
reversioners when the land is taken away uom the 
possession of such persuns who hold it only on a 
iite-estate or similar limited estate, SUCH us minors, 
lunatics, Hindu widews, auMinisirateis, etc., where 
the legal esiate 18 Im one peisun and the beneucial 
estute in another, h 

tetan land was granted as a personal nam 
to the family. The grant was of the soil and con- 
veyed a tuli interest inthe land. The grantee had 
juli proprietorship. There 
Wus no condilion in restraint of alienation in the 
sanau. it was nota service tnam, The inam was to. 
Cultinue in the iamily su long as there maybe in 
existence desceuunts ol Lhe original grantee im the 
male ime, ‘Lhe inam land was compulsorily acquir- 
ed and snuwaid vi compensation was made but was 
mob accepted by the claimant anda reference was 
made tu the Districs Juuge who increased the 
amount and Maude un order under 5.32, Lund Acqui- 
sition Act, diuccting that the amount of compensa- 
ton ghoulu pe deposited in Court and invested in 
Government securities and the interest thereon 
should be puid tothe claimant during his lifetime, 
ana alter nic aeath to his descendunts so long as 
any male descenuant in his family was in exist- 
ence: 

Held, that the 
have no power of 


claimant could not be said to 
alienation ol lund within the 
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meaning ot 5.31 (1) and (2) and s. 32 did not, 
therefore, apply and the order was nob proper ; 

Held, further that the interest of the Government 
in the land was remote and contingent and the 
only thing of which they could be said to bede priv- 
ed was the chance of the inamcoming to an end 
by failure of the line of the grantee which could 
scarcely be appreciable by a money value or money 
payment and the Government, therefore, had no 
interest-in land which the law could take note of. The 
claimant was entitled to receive the whole amount 
of compensation. 


F.O. A.from the decision of the Assis- 
tant Judge, Poona, in Land Reference No. 19 
of 1926. 

Messrs. G. N. Thakor and W. B. Pradhan, 
for the Appellant. 

Mr. P. B. Shingne, Government Pleader, 
for the Respondent. 


Rangnekar, J.—This appeal arises out 
of proceedings under the Land Acquisition 
Act, and it appears from the evidence in 
the case that the village of Sawla, Taluka 
Mawal, was notified for acquisition under 
the Act for Andhra Valley Power Supply 
under Government Notifications No. 2904, 
dated August 3, 1920, and No. 2984, dated 
October.10, 1920. The village was granted 
in inam originally to one Damodar Gopal 
Karve. The sanad granted to the Karves 
by the Inam Commission inter alia provides 
thatthe inamis to continue in the family 
Bgo long as there may be in existence 
descendants of the originsl grantee in the 
male line. The grant was of the entire 
village with the exception of hakdars, 
kadim inamdars and the mokasa ammal. 
Before this sanad the village had been 
entered as an inam in the Government 
records inthe name of the father of the 
said Damodar. This apparently was done 
under a sanad to the family by the Peshwas, 
and this sanad showed that the grant was 
of the soil to be continued from generation 
to generation but exclusive of the hakdars, 
etc. The village was partitioned under a 
decree of the Civil Court in 1879, and since 
then every inamdar sharer was in posses- 
sion of his share. The appellant-claimant 
is a purchaser of atwo-fifth share in the 
inam village from some of the sharers. 

The usual preliminary proceedings for 
the compulsory acquisitions ahd for 
determining the amount of compensation 
appear to have taken place, and the Land 
Acquisition Officer then made anaward. By 
the award, the officer capitalized the amount 
of assessment received by the inamdars at 20 
years’ purchase and fixed the amount of 
compensation to be paid to the inamdars 
including the appellant at Rs. 3,926-10-8, 
put directed that the amount should be 
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credited to Government and the inamdars 
should be paid an annual cash allowance 
of Rs. 196-5-0, which was the amount of 
assessment received by the inamdars in 
proportion to their shares. This he did in 
view of the condition in the sanad to which 
I have referred above. The award was not 
accepted by the appellant, and at his in- 
stance the Laad Acquisition Officer made a 
reference under 8.18 of the Act to the 
District Court at Poona. Various conten- 
tions were raised by the appellant in the 
District Court both as regards the amount 
of compensation and as to the actual order 
for payment of the cash allowance made 
by the Collector. These contentions were 
negatived by the learned District Judge 
who, however, held that the claimant was 
entitled to the statutory fifteen per cent. 
increase on the amount awarded by the 
Collector and declared that the amount due 
to the claimant was Rs. 1,c06-4-3. Then he 
directed that the said amount should be 
deposited in Court and invested in Govern” 
ment securities and the interest thereon 
should be paid to the appellant during his 
life-time, and after his death to his 
descendants so long as any male descend- 
ant in his family was in existence. From 
this order the appellant appeals. 


The learned Counsel on behalf of the 
appellant has raised various contentions, 
one of them being that the award made by 
the Land Acquisition Officer was not a legal 
award such as could properly be referred to 
the Civil Oourt under s. 18 of the Act. 
After the case had proceeded for some 
time, the parties came to an agreement as 
to the actual amount of compensation which 
would become due to the appellant. Having 
regard to that agreement, it is not neces- 
sary for us to express any opinion on. the 
contentions other than those left outstand- 
ing for our decision in this appeal. But 
I cannot help remarking that there is cone 
siderable force in the argument of the 
learned Counsel for the appellant as regards 
the legality of the award. In his letter 
forwarding the application for reference 
made by the appellant to the District Oourt, 
the Land Acquisition Officer observed as 


each the award I felt doubtful on certain 
points and applied for the orders of the Oollector. 
The matter was thereafter referred to Government 
and was decided by them in Government Resolution 
No. 2900-24, dated January 18, 1926, Revenue 
Department. I framed an award order accordingly 
and declared it on June 26, 1926." 

This contention is not without force, and 


it may perhaps be useful to refer in this 
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connection to the observations of Batchelor, 
J., in Dossabhoy Bezanji v. The Special 
Officer, Salsette Building Sites (1). But 
as we have not heard the learned Govern- 
ment Pleader and as the parties are now 
agreed asto the amount of compensation 
dueto the appellant, the matter need not 
be pursued further. It is now agreed 
that in addition to the compensation 
declared by the District Judge the claimant 
should be entitled to receive further com: 
Pensation to the extent of Rs. 2,500. The 
questions which now fall to be decided, 
and on which we have heard arguments of 
the learned Counsel are: (1) whether the 
order made by the learned District Judge 
directing that the amount of compensation 
should be deposited in the Court and 
jnvested in Government securities and 
interest thereon only should be paid to the 
claimant is a proper order, and one which is 
justifiable under the provisions of the Act; 
(2) whether the appellant would be entitled 
to any interest and, if so, what, and from 
what date; and (3) what order of costs 
should be made under the circumstances of 
this case? Now before dealing with the 
relevant provisions of the Act, it is necessary 
tosee what exactly happened before the 
Land Acquisition Officer. In his award, 
after giving details of the lands and dis- 
cussing the question of assessment, the 
Collector came tothe conclusion that the 
amount of compensation payable to the 
inamdars would be Rs. 3,926-10-8. Then in 
para. 10 at p.115 of the record he stated 
that as Sawla was a personal inam village, 
the inamdars were entitled to get the above 
amount in lump sum. Then he referred to 
the condition in the sanad set out above 
and ordered that the whole amount should 
be credited toGovernment and the inamdars 
be paid Rs. 196-5-0 annually. This deci- 
sion, it may be remarked, has no precedence 
in support of it nor any provision of the 
Act justifying it. In his judgment the 
learned Judge did not, we think rightly, 
accept the decision of the Land Acquisi- 
tion Officer, but apparently acting under 
s. 32 of the Act directed the amount 
of compensation to be deposited in 
Court and invested in Government 
securities. 

Under the Act, what has to be acquired 
in every case is the aggregate of the rights 
in the land. ‘Ihe particular piece of iand 
in question has tobe valued including all 
interests in it The compensation has 


41) 38 B 599; 16 Ind, Oas. 549; 14 Bom. L R 592, 
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to be awarded in this way. First, the 
market value of the land has to be ascer- 


-tained onthe footing that all interests 


have agreed or combined to sell, and then 
the sum calculated has to be ‘distributed 
among various persons found to be 
interested. If the persons interested 
agree inthe apportionment of the amount 
of compensation, the details as to such 
apportionment have to be specified in 
the award, but if any dispute arises, 
the Collector may refer such dispute for 
the decision of the Court. This is clear 
from ss. 3, 11, 18, 19,20, 23, 29 and 30: 
see Bombay Improvement Trust v. Jalbhoy 
(2). Itis important to notein this case 
that the reference to the District Oourt 
was not made under s. 30 but under s. 18 
of the Act. Section 31 (1) provides that 
on making an award under s. 11, the 
Collector shall tender payment of the 
compensation awarded by him to the 
Persons interested entitled thereto accords ` 
ing tothe award and shall pay it to them 
unless prevented by some one or more 
of the contingencies mentioned in sub-s, (2). 
The contingencies specified in sub-s. (2) 
are: (1) if the persons interested are not 
competent to alienate the land, (2) there 
is a dispute as to the title to receive 
the compensation or as to apportion- 
ment ofit, and in such cases ihe sub- 
section provides that the Collector shall 
deposit the amount of compensation in the 
Court to which a reference under s. 18 
has to be submitted. It is clear from the 
record here that this course was not 
followed by the Land Acquisition Officer, 
and admittedly nodeposit was made in the 
District Court when the matter was 
referred to it. That is clear from the 
order made by the District Judge. 
There is an important proviso to a. $l, 
and it saysthatifa person has received 
the whole or any part of any compen- 
sation awarded under the Act, nothing 
ins. 3l shall affect his liability to pay 
the same to any person lawfully entitled 
thereto. Sub-s. (3) is in these terme : 
“Notwithstanding anything in this section the 
Collector may, with the sanction of the Local 
Government, instead of awarding a money come 
pensation in respect of any land make any 
arrangement with a peson having a limited 
interest in such land, either by the grant of other 
lands in exchange, the remission of land revenue 
on other lands held under the same title, or in 


such other way asmay be equitable having pels 
to the interests of the parties concerned.” 


Assuming that the appellant is a person 
having a limited inierestin the land ag 
(2) 33 B 483; 3 Ind, Cas, 757; 11 Bom, Li R 674, 
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is argued cn behalf of Government, it is 
difficult to hold that the orders made 
either by the Land Acquisition Officer or 
by the District Court are justified by this 
section. The sub-section clearly contem- 
Plates an arrangement between the 
Collector and a person having a limited 
interest, and it is clear thaton the facts 
of this case the sub-section does not come 
into operation at all. Section 32 provides 
that if the amount of compensation is 
deposited in Court under sub-s. (2) of 
8.31, and it appears that the land 
In respect whereof the same was awarded 
belonged to any person who had no power 
to alienate the same, the Court shall (a) 
order the money to be invested in the 
purchase of other lands to be held under 
the like title and conditions of ownership 
as the land in respect of which such money 
Shall have been deposited was held,” or 
(b) if such purchase cannot be effected 
forthwith, then in such Government or other 
approved securities as the Court sball 
think fit, and shall direct the payment of 
interest arising from such investment to 
the person entitled to the possession of the 
land. The moneys are to continue to be 
deposited and invested either until the 
same are applied in the purchase of 
other lands or untilthe eame are paid 
over to the person becoming absolutely 
entitled thereto. The rest of the section 
is not relevant. 

It is difficult, inmy opinion, to support 
the order made by the District Judge under 
8.32. As I have pointed out, there was 
no deposit of the amount of compensation 
in -the Court as required by s. 31 (2). But 
apart from that, itis difficult to hold that 
the appellant and co-sharers had no power 
to alienate the land. The appellant 
himself was a purchaser of a two-fifth share. 
Nobody had objected to the alienation, and 
the record, such as it is, shows that aliena- 
tions of the shares of the members of the 
family of the inamdars were permitted, 
The different cc-sharers were allowed to 
-partition the land. The appellant was in 
possession of the land pertaining to his 
share and notices were served on him. 
There wasno question raised about his 
title to alienate his land. Further, the 
proceedings taken by the Collector in this 
. matter show a recognition of the appel- 
lants right as owner, and the award 
. concedes that the inamdars would be 
entitled to compensation but for the 
- condition in the sanad as tothe duration 
: or continuity of the inam. The inam 
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was granted by the Peshwas even before 
the British Government came on the 
scene. It was granted as a personal inam 
to the family. The grant was of the 
soiland conveyed a full interest in the 
land. The grantee ;had a heritable estate 
in full proprietorship. There was no cone 
dition in restraint of alienation in either 
of the sanads. It was nota service inam. 
In our opinion, the inamdar or his assigns 
were owners of the village and in any event 
had an interest in the land which is what 
matters forthe purpose of s. 21 of the 
Act. That interest being assessed for the 
purpose of compensation, it is difficult 
fosee why the owners of that interest 
are not entitled to the benefit of it. 

It isargued by the learned Government 
Pleader that because of the condition in 
the sanad, the appellant must be deemed 
to be a person having only a limited 
interest in the land. But assuming that 
is so, still itis difficult to see that such 
a person can be said to have no power 
to alienate the land. Apart from the 
authorities which show that a person 
having a limited interest in the land 
is entitled to have it valued forthe pur- 
pose of compensation under the Act,s. 31 
(3) clearly shows that such a person 
cannot be said to be a person not 
competent to alienate the land within the 
meaning of s.31 12) or has no power to 
alienate the land within the meaning of 
s. 32 (1). In my opinion what s. 3] con- 
templates isthe presant power to alienate. 
The Actclearly contemplates the valuation 
of different interests of all persons interest- 
edin the land. A person may have an 
absolute title to convey the property or 
he may have a limited title todo so. In 
either case that interest is one which is 
capable of being valued for the purpose 
of the acquisition of the land by the 
Collector, and the words “if there be no 
person competent to alienate the land” 
must, therefore, necessarily apply to the 
case where there is no present title 
in the person who has come ‘forward 
as a claimant to the compensation fixed 
by the Collector. That section and the 
following section seem to provide for the 
case of persons who by reason of a 
personal disability have no absolute power 
to alienate and are intended to protect the 
interest of reversionera when the land is 
taken away from the possession of such 


persons who hold it only on a life-estate 


or similar limited estate, such as mincrs, 
lunatics, Hindu widows, administrators, 
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etc. where the legal estate is in one 
person and the beneficial estate in 
another. 


Under the Act, the amount of compensa- 
tion is to be divided in proportion to the 
value of the interests of all persons inter- 
ested inthe land. But the question of 
apportionment of the sum awarded between 
the several interests must not be based on 
hypothetical grcunds. In Bombay Improve- 
ment Trust v: Jalbhoy (2) at p. 484* 
Batchelor, J. pointed out that what is to be 
regarded in awarding compensation is the 
market value of the land on the footing 
that all separate interest combined to sell. 
Had Government in this case any interest 
which was saleable of which the law 
could iake note? I think not, Their 
interest at best was a remote contingent 

. interest. The only thing of which they 
could be said to be deprived is the 
chance of the inam. coming to an end by 
failure of the line of Karves. But there 
was no evidence either before the Land 
Acquisition Officer cr before the District 
Judge as tothe pecuniary value of such a 
chance and for the simplest of reasons that 
the chance of the inam coming to an 
end can scarcely be appreciable by a money 
value or money payment. It does not 
appear from the record that the Secretary 
of State was made a party to the proceed- 
ings, nor does 
notice required by s.9(3) was served on 
the Government. There was no issue raised 
as to whether Government was a claimant 
and, if so, what was their interest? In 
these circumstances, we think that, apart 
frcm the fact that ss. 31 and 32 are inap- 


plicable, the appellant is entitled to 
receive the whole amount now agreed 
upon, 


The learncd Government Pleader relies 
on Collecttr of Belgaum v. Bhimrao (3). 
Whatever, our view of the actual 
order made in that case may be, the 
decisicn would have been binding on 
usif it applied tothe facts of this case. 
But that was a caseof vatan property 
which, as the law is, stands on a different 
footing as to the power of a vatandar 
to alienate .aian property. The decisions 


in Assistant Collector of Karia v. Vithaldas. 


(4) and in Muhammad Ali Raja Avergal v. 
Ahammed Alt Raja Avergal (5) seem’ to 


(3) 10 Bom. L R 657. 

(4) 40 B 254; 33 Ind, Cas. 464; A I R 1915 Bom. 143; 
17 Bom. L R1140, 

(5) 26 M 287 (F B). 

*Page of 33 Bom.—[Ed.] 
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us to justify the conclusion we have. 
reached. We think, therefore, that the 
compensation which now comes to 
Rs. 1,806 4-3, plus Rs. 2,500, plus 15 per 
cent. increase on Rs. 2,500,’must be paid 
to the appellant forthwith, Now, as to 
interest, if the amount had been deposited 
in Court, then, of course, the claimant 
would not have been entitled to interest 
from the dateof the deposit. But, itis 
difficult tosee why heis not entitled to 
interest from the date when possession 
was taken by Gevernment from him. 
We think, therefore, that he is entitled 
to interest at six per cent, which is the 
usual Court rate, on this amount from the 
date of possession until payment. Oredit 
will of course be given tothe respondent 
for any money paid in pursuance of the 
directions inthe award andin the order 
of the District Court. Having regard to the 
fact that interest is allowed by this order 
from the date of possession, the obligation 
to pay cash allowance is dissolved. Hav- 
ing regard to the circumstances of the case, 
we think that each party should bear 
its own costs of the proceedings before the 
District Judge. The appellant will be 
entitled to bave the costs of this appeal, 
The costs of the lower Court, if recovered 
by the respondent, to be refunded to the 
appellant, 
Mackiin, J.—I agree. 
8. Order accordingly. 





MADRAS HIGH COURT 
Revision Petition No. 1416 of 1935 
September 24, 1937 


Lyaog, O. J. 
VARISAIMUTHU CHETTIAR AND 0OTHERS— 
PETITIONERS 
VETSUS 
SAMIMUTHU CHETTIAR AND OTBER8S—- 
RESPONDENTS 

Registration Act (XVI of 1908), s. 17—" Declare” 
in 8. 17 (1), if implies declaration of will or mere 
statement of fact—Partition deed causing change of 
legal relation—Whether declaration—Letter contain- 
ing admission of partition, 


Civil 


whether amounts to 
rights of parties to 
certain pieces of land in award—Award, if should 
be registered, 

In s. 17 (0), Registration Act, the word ‘declare’ 
implies a declaration of will, not a mere statement 
of fact, and “a deed of partition, whichcauses a 
change of legal relation to the property divided 
amongst all the parties to it, is a declaration in the 
intended sense; but a letter containing an admis- 
sion, direct or inferential, that a partition once took 
place, does not “ declare’ a right within the mean- 
ing of the section. The distinction is between a 
mere recital of a factand something which in itself 
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creates 2 title. Bageshwari Charan Singh v. 
Jagarnath Kuari (1) and Sakharam Krishnaji v. 
Madan Krishnaji (2), applied. 

Where the arbitrator in an arbitration proceedings 
is asked tosettle disputes between parties relating 
to ownership of three plots of land and he gives 
his decision that two of them belong to one party 
and the remaining to the other, this decision in 
the award operates as a declaration of the rights of 
the respective parties in these lands andthe award 
is an instrument which in itself creates title and, 
therefore, is compulsorily registrable under s. 17 
and is inadmissible in evidence under s. 49, if not 
registered. Jitendranath De v. Nagendranath De 
(4), followed, Bachchan Lal v. Narotham Datt (5) 
and Badri Chowdhuri v. Champa Chaudhurain (6), 
referred to. 


O. R. P. from an order of the Sub- 
Judge, Ramnad at Madura, dated July 19, 

Messrs. K. Bhashyam Ayyangar and R. 
Kesava Iyengar, for the Petitioner. 

Messrs. K. Rajah Ayyar, A. S. Srinivasa 
Iyerand S. Seshadri, for the Respondents. 


Order.—This petition raises the ques- 
tion whether an award in arbitration 
proceedings without the intervention of 
the Court requires registration before it 
can be filedin Oourt. In O.S. No. 19 of 
1927 of the Court of the District Munsif, 
Paramakudi, the respondents sued to recover 
possession of certain immovable property. 
During the pendency of the suit the parties 
agreed to refer their differences to arbitra- 
tion, and did so. When they came before 
the arbitrator it was agreed thathe should 
also settle disputes between them relating 
to three other pieces of land. The arbit- 
rator in due course gave his award which 
decided the questions of ownership of the 
four parcels of land. The award was then 
filed in Court with a view to its being 
made a decree. Objections were, however, 
raised by the respondents wno took 
advantage of the fact that the award dealt 
with matters outside the scope of the suit. 
District Munsif decided that the award 
could be made a decree of the Court, but 
only sofar asit affected the piece of pro- 
perty in suit. He refused to recognize its 
validity so far as the other three parcels 
of land was concerned. This decision was 
upheld by this Court in an application for 
revision. The petitioners then attempted to 
file the award in Court under the provisions 
of cl. 20 of Sch. LI, Civil Procedure Code. 
The respondents objected on the ground 
that the award had not been registered in 
accordance with the provisions of s. 17, Re- 
gistration Act. The District Munsif upheld 
the objection, and refused to file it. An 
appeal followed tothe Subordinate Judge, 


Ramnad, but was dismissed. This Court is- 
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now asked to exercise its powers under 8. 115, 
Civil Procedure Code, and to direct the 
District Munsif to file the award. 

The only question for consideration is 
whether the award is a document within 
the purview of s. 17, Registration Act. Sub- 
section (1) sets out what dccuments shall 
be registered and they include non-testa- 
mentary instruments which purport or 
operate to create, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest, whether vested 
or contingent, of the value of one hundred 
rupees and upwards, to orin immovable 
property. Sub-s. (2) gives a list of instru- 
ments which do not require registration. 
Olause (vi) of this sub-section exempts any 
decree or orderof a Qourt, except a decree 
or order expressed to be made on a com: 
promise and comprising immovable pro- 
perty other than that which it is the subject- 
matter of the suit or proceeding. Before 
the passing of the Transfer of Property 
(Amendment) Suplementary Act, 1929, this 
clause also excepted awards, but the words 
“any award” which appeared in the clause 
were deleled by that Act. Although the 
reference to awards has been deleted from 
the clause, it is argued by the learned Advc« 
cate for the petitioners that an award of 
the nature of the one in suit does not come 
within the purview of sub-s. (1). 

The sub-section says that a non-testa- 
mentary document which ‘‘declares” any 
right, title or interest in immovable pro- 
perty of the value of one hundred rupees 
and upwards does require registration and 
the question resolves itself into whether 
the award does ‘‘declare" a right of this 
nature. The word “declare” has been the 
subject of much legal argument in the 
Courts of this country, but it has now been 
defined by the Privy Oouncil. In the case 
in Bageshwart Charn Singh v. Jagarnath 
Kuari (1), their Lordships accepted the 
definition given by West, J. in Sakharam 
Krishnaji v. Madan Krishnaji (2}. West, 
J. pointed out that the word ‘declare’ “im- 
plies a declaration of will, not a mere state- 
ment of fact,” and went on to say: 

“A deed of partition, which causes a change of 
legal relation tothe property divided amongst all 
the parties to it, is a declaration in the intended 
sense ; but’ a letter containing an admission, direct 


or inferential, that a partition once took place, does 
not declare a right within the meaning of the section.’, 


(1) 11 Pat. 272; 136 Ind. Cas. 798; A I R 1932 PO 
55; 59 I A 130; 90W N 43:3600 W N 250; 35 L 
W 217; (1932) A LJ 186; 55 OLJ 136,62 ML J 
296; 34 Bom. LR 463; Ind. Rul, (1932) P O 142 13 


P LT 279; (1932) M W N 660. 
(2) 5 B 232. 
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Viscount Dunedin in delivering the judg- 
ment of their Lordships observed : 

“Though the word ‘declare’ might be given a 
wider meaning, they are satisfied that the view 
originally taken by West, J.is right. The distinc- 
tion is between a mere receipt of a fact and some- 
thing which in itself creates a title.” 

The judgment of West, J. had been ape 
proved of by this Court in an earlier case, 
Ranganayaki Ammal v. Virupakshee Rao 
Naidu (3). The award under discussion 
_ declares that the petitioners are entitled to 
two plots of property and the respondent to 

third plot. The relevant portion of the 
` award is as follows: 

“On perusing the entire document produced by 
both the parties, and other witnesses, and also on 
hearing the oral representations made by both parties 
and also on inspecting the locality as desired by both 
parties, my findings are as follows : (a) that the plots 
A and O in the sketch submitted herewith, belong to 
the Mangaputhur Chetties of this place and form 
part of the Nandavanam attached to Minakshi Sun- 
dareshwaral temple at Paramakudi, to which de- 
fendants Nos. 6,7,8 and 10 are trustees; (b) that 
neither the plaintiff nor any other defendants have 
any right or interest in them (plots A and O): 
(c)that the plot B in the sketch belongs to the 
plaintiff, and that the defendants have no manner of 
right or interest in them,” 


There can be no doubt thatthe arbitra- 
tor is hers declaring who are the owners of 
these particular plots. He was asked to 
decide the question of ownership and after 
hearing the evidence he gave his decision. 
His award, therefore, operates to declare 
the rights of the respective parties in these 
pieces ofland. The award cannot be classi- 
fied as a mere recital, but as something 
‘which in itself creates a title. In Jitendra- 
nath De v. Nagendranath De (4), a Bench 
of the Caleutta High Oourt held that regis- 
tration of such an award is compulsory and 
that if it is not registered, it is inadmissible 
in evidence under s. 49, Registration Act. 
Similar decisions have been given by the 
Allahabad High Court and the Patna 
High Court: Bachchan Lal v. Narc= 
tham Datt (5) and Badri Chowdhurt 
v. Champa Chaudhurain (6), There is, 
therefore, abundant authority in support of 
the decision challenged in this petition. 
The petition, therefore, fails and must be 
dismissed with costs. 

ND. Petition dismissed. 

(3) 45 M L J 100; 72 Ind. Oas. 456; A IR 1923 
Mad, 621; 17 L W 588; 32 M L T 312. 

4) 62 O 201; 153 Ind. Oas, 776; A I R 1934 Oal 
P A IR 1933 All, 50; M3 Tad. Gres ‘easy (198 

. 59; nd, x ; 2 
LS 103; Ind, Rul, (1933) AlL 253, P 


(6) 15 Pat. 579; 168 Ind. Cas. 115; AI R1937 Pat. 
183; 18 PLT 41; 3B R 388; 9 RP 470. i 
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LAHORE HIGH COURT 
Oriminal Revision No. 1650 of 
1937 
January 22, 1938 
BLACKER, J. 

MITHU LAL—Acousep—PgTITIONER 

versus ` 
EMPEROR—Opposits Party - 

Punjab Excise Act (I of 1914), s. 61 (2) (a)—Father 
having licensed shop for sale of liquor at G—His 
son having grocer's shop at N, some 12 miles from 
G. but having no license to sell liquor—One H 
ordering liquor at son's shop tobe delivered at N 
—Son bringing liquor and putting it in H's carat N 
—Payment made to father personally at N—Son 
held acted as agent for H. and that there was no sale 
a N but at G—Sale of Goods Act (III of 1930), ss. 20, 

The petitioner had a shop at G. duly licensed for 
the sale of liquor. His son R bad af ordinary grocer’s 
shop with no license to sell liquor in N which was 
some 12 miles from G. The Excise Authorities of N 
having been informed that the son was selling 
liquor without license got hold of a gentleman, 
named H and induced him to order from the son's 
shop a bottle of whisky‘and a bottle of gin to be 
delivered to him at N. Accordingly the order was 
taken and when H wentto get the whisky and gin, 
it was placed inhis carandhe paid for it. The 
petitioner was present and the money in payment 
of the liquor was actually given to him: 

Held, that the son was merely acting as the 
agentof H forthe purchase of whisky and gin from 
the petitioner at G where the petitioner was perfectly 
entitled in law to sell it. The mere fact that the 
delivery by the agent tohis principal took place in 
N and that the money was paid to the vendor in N 
did not mean that the sale took place there. The 
fact that delivery was made in N and that pay- 
ment was made tothe petitioner in N did not alter 
the case. Jones v. Mighall and Nelsonv. Mighall (1), 
Welker v. Walker (¢),and Emperor v., Panna Lal (3), 
relied. 

Cr. R. from an order of the Ses- 
sions Judge, Delhi, dated August 19, 1937. 

Messrs. Shamair Chand and Parkash 
Chand, for the Petitioner. 

Mr. A. G. Maurice, for the Advocate- 
General, for the Crown, 

Order.—Lala Mithu Lal is a peti- 
tioner for the revision of his conviction 
under s. 61, Act I of 1914. The facts of 
the case are as follows:—The petitioner 
Lala Mithu Lal has a shop at Ghaziabad 
in the United Provinces duly licensed for 
the sale of liquor. His son Radhe Mohan 
has an ordinary grocers shop with no 
license to sell liquor in New Delhi, which 
is some 12 miles from Ghaziabad. The 
Excise Authorities of New Delhi having 
been informed that Messrs. Radhe Mohan 
were selling liquor without license got hold 
of a gentleman, named Mr. Hilditch, and 
induced him to order from thema bottle 
of whisky and a bottle of gin to be deliver- 
ed to him at Messrs. Radhe Mohan’s shop 
at New Delhi. Accordingly the order was 
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taken and when Mr. Hilditch went to get 
the whisky and gin, it was placed in his 
car and he paid for it. The petitioner was 
present and the money in payment of the 
liquor was actually given to him. 


The Courts below on these facts have 
found that the sale of liquor by the peti- 
tioner to Mr. Hilditch took place in New 
Delhi. This finding appears tome to be 
bad in law and cannot be sustained. It is 
_ necessary to examine in more detail exactly 

what the evidence is. Mr. Hilditch has de- 
posed that when he rang up Messrs. Radhe 
Mohan he asked them to obtain for him a 


bottle of whisky and a bottle of gin and not . 


to sell him these articles. He also deposed 
that he wastold by them on the telephone 
that the articles would have to be brought 
from Ghaziabad. Accordingly one of the 
assistants in Messrs. Radhe Mohan’s shop 
went to Ghaziabad by motor bus, got the 
liquor from the Ghaziabad shop, where he 
signed a cash memo for it in the name of 
Mr. Hilditch, brought it back, paid octori 
for it at Delhi and keptit on the shop of 
Messrs. Radhe Mohan peding the taking 
of delivery by Mr. Hilditch. It is clear to 
me on these facts that Messrs. Radhe 
Mohan were merely acting as the agents 
for Mr. Hilditch for the purchase of this 
liquor from the petitioner at Ghaziabad. 
Mr. Hilditch’s statement, to which I have 
referred, shows clearly that Le knew that 
Messrs: Radhe Mohan could not provide 
him with the whisky and the gin them- 
selves. This is further shown by his admis- 
sion when cross-examined that he had in 
his possession and had seen the cata- 
logues of Messrs. Radhe Mohan and Messrs. 
Mithu Lal, respectively. These catalogues, 
which are evidenca in the case, show that 
Messrs. Radhe Mohan did not undertake to 
supply liquor whereas the petitioner did. I 
am Clear, therefore, that Messrs. Radhe 
Mohan through their servant, who went to 
Ghaziabad, were merely acting as the agents 
of Mr. Hilditch for the purchase of this 
whisky and gin from the petitioner at 
Ghaziabad, where the petitioner was per- 
fectly entitled in law to sell it to Mr. 
Hilditch. - 


The mere fact that the delivery by the 
agent to his principal took place in Delhi 
and that the money was paid to the vendor 
in Delhi does not mean that the sale took 
place there. Sections 20 and 39, Sale of 
Goods Act, make this perfectly clear. If any 
authority were needed for this proposition, 
there is- an English case Jones v. Mighall 
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and Nelson v. Mighall (1), (two connected 
appeals). A similar authority is Walker 
va Walker (2). In these cases it was held 
that the sale of liquor in very similar cir- 
cumstances to the present took place on the 
licensed premises and notat the place at 
which the goods were subsequently deliver- 
ed and at which payment was made for 
them. There appears to be no direct 
Indian authority, but the same principles 
are involved in Emperor v. Panna Lal 
(3), which would have been a direct 
authority if Messrs. Radhe Mohan had been 
prosecuted instead of Mithu Lal for selling 
this liquor in Delhi. In that case one Panna 
Lal was asked by the Secretary of the 
Jhansi Club to supply him with methy- 
lated spirits. Not having a license for the 
sale of methylated spirits, Panna Lal ob- 
tained them from scmeone who had and 
delivered them to the Secretary of the 
Jhansi Club. On this it was held by the 
Allahabad High Court that this act could 
not be described as a sale by Panna 
Lal to the Club. The principles involved 
ate similar to those of this case, am 
therefore satisfied on the facts as found 
that there was no sale in' Delhi. The only 
sale that took place was at Ghaziabad 
where the petitioner being fully entitled to 
do so by this license. sold to Mr. Hilditch 
tbrough Mr. Hilditch’s agents the bottle of 
whisky and tke bottle of gin. As [I have 
said above tke fact that delivery was made 
in Delhiand that payment was made to 
the petitioner in Delhi does not alter the 
case. I accordingly accept this petition and 
acquitting the petitioner direct that the fine, 
if paid by him, be refunded. 

D. Petition allowed. 

(1) (1932) 96 J P 395; 48 T L R 636; 30 LG R412. 

fF Sr at 90 L T 88, 


a 31 All. 293; 2 Ind, Cas. 192; 6 A L J 238; 9 Or, L 
J 503. j 





MADRAS HIGH COURT 
Second Oivil Appeal No. 956 of 1933 
September 27, 1937 


Kına, J. 

DHURWAS M. VENKATACHALAPATHI 
IYER, LAKSHMANA IYER Sons— 
APPELLANT 
versus 
CITY CINEMA Oo., Lro , Tarovan 
MANAGING DIRECTOR J. 0, RAJAGO- 
PALA IYER—RESPONDENT 

Res judicata—Applicability to consent decrees— 
Previous suit by plaintiff for refund of taxes paid 
by him on behalf of defendant who had agreed to 
pay them—Defendant denying nothing and consent 
decree far whole claim to be paidby instalments 
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passed—Subsequent suit for refund of tawes subse- 
quently paid, against same defendant—Defendant is 
estopped by res judicata from denying liability — 
oe Procedure Code (Act V of 1908), s. 11, O. VIII, 
r 


Consent decrees cannot, merely because they are 
consent decrees, prevent the application of the 
doctrine of res judicata, Very often, no doubt, they 
do prevent it, but that is because there isnothing to 
show that the parties in consenting to a decree, really 
intended that the decree should be the final decision 
of their disputes. 

A previous suit was filed by plaintiff against 
defendant in which plaintiff claimed arrears of rent 
with interest and also refund of Municipal taxes 
paid by him on defendant's account. In the plaint 
specific reference was made to the ¿greement and to 
defendant's liability under such agreement to pay 
“all the taxes relating to the said plot.” The 
defendant in his written statement denied nothing 
and no reference at all was made to the Municipal 
taxes. A consent decree was passed forthe plaintiff 
for the amount cleimed, payment to be made by 
instalments, In a subsequent suit by the plaintiff 
against the same defendant for the refund of the 
Municipal taxes paid by him subsequently he claimed 
that the liability of the defendant to pay taxes was 
res judicata: 

Held, that asthe defendant in the previous suit 
did not deny his liability he must under O. VIII, r. 4, 
Oivil Procedure Code, be deemed to have admitted it. 
He did not put the matter in issue because he had 
no contention to raise and by consent decree he 
intended to decide the dispute once for all in plain- 
tiffs favour. The defendant, therefore, was estopped 
from pleading that he wasnot liable to pay the taxes 
in question and the decree in previous suit operated 
as res judicata. Appulanarasiah Chetty v. Chittavadu 
(1), and Hoystead v. Commissioner of Taxation (2), 
relied on. 


B.O. A. against the decree of the Dis- 


trict Court, Madura, in A. 8. No. 2 of 
1933. 

Mr. N. Rajagopala Aiyengar, for the Ap- 
pellant. 


Mr. K. Rajah Ayyer, for the Respondent. 

Judgment.—tThis appeal is ecncerned 
with the lease of a site in Madura by the 
plaintiff to a Cinematograph Company and 
with the liability of the latter to pay 
certain Municipal taxes. Plaintiff claims 
refund of certain taxes paid on the ground 
that the liability to pay them resis upon 
defendant. The agreement between the 
parties is ccntained in a lease deed of 
November 4, 1927. Onan interpretaticn of 
the terms cf this agreement, the two Courts 
below have come to different conclusions, 
the learned District Judge hclding against 
the plaintiff. In view of the discussion 
which is to follow, it is unnecessary for me 
to discuss this point in detail or to say more 
than that I agree with the interpretation 
given by the learned District Judge. A 
much more important point, however, fol- 
lows and that is a plea of res judicata 
raised by plaintiff. This plea was accepted 
by the learned District Munsif but rejected 
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by the learned District Judge. Tke facts 
are as follows: A previous suit was filed 
by plaintif against defendant in August 
1928. Tm that suit plaintiff claimed arrears 
of rent with interest and also refund of 
Municipal taxes paid by him on defendant's 
account for the years 1925-26, 1926-27, 
1927-28 again with interest. In the par i- 
culars given regarding the latter claim, it 
is shown thal payment of tax for 1927-28 
was made on April 2, 1928, the tax 
receipt being duly filed with the plaint. 
In para. 4 of the plaint specific reference 
is made to the agreement. and to defen- 
dant's liability to pay “all the taxes re 
lating to the said plot.” 

` Yo this plaint, defendant filed a written 
statement. In that written statement he 
denied nothing, but complained that plain- 
tiff had rushed prematurely to Court with- 
out observing his promise to receive ‘the 
arrears” in instalments of Rs. 100 over and 
above the rent as it fell currently due. 
No reference at all was made tothe Muni- 
cipal taxes. The only contest raised was 
regarding the liability to pay interest and 
the Court was asked to pass a decree direct- 
ing payment of the principal either in 
instalments or at a year’s interval. On this 
pleading, the suit did not proceed to trial, 
but by consent a decree was passed for the 
plaintiff for the amount claimed, with costs, 
payment to be made atthe rate of Rs. 400 
a month, On these facts plaintiff claims that 
liability to pay the Municipal taxes is 
res judicata. The learned District Judge 
dismisses this plea in two short sentences : 

“T donot think this decision will operate as res 
judicata, for it was a consent decree and the ques- 
tion of liability for taxes was not put in issue 
by the defendant. Itis possible that the defendant 
may have agreed to pay these taxes for the sake of 
peace.” : 

It seems to me that this is to deal with 
the matter far too summarily. Itis well- 
known that consent decrees cannot, merely 
because they are consent decrees, prevent 
the application of the doctrine of res 
judicata. Very often, no doubt, they do 
prevent it, but that is because there is 
nothing to show that the parties in con- 
senting to a decrez, really intended that 
the decree should be the final decision of 
their disputes. See Appalanarasiah Chetty 
v. Chittavadu (1), where a ryot consented 
to a decree in return for the plaintiff's 
promise to rele.se his crops from attach- 
ment. In that case the ryot had filed no 
written statement and had already suc- 


(1) 67 M L J 199, 151 Ind. Cas, 964; A I R 1934 Mad. 
454; (1934) M WN 528; 40-L W 29;7R M159. 
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ceeded in two Courts on the question at 
issue—the rate of rent. But what are the 
facts here? The plaintiff asserts in his 
plaint that the defendant has agreed to 
pay the taxes. The defendant dres 
not deny that fact. Under O. V11, r. 5, 
therefore, defendant must be deemed to 
have admitted it. He does not put the 
matter in issue because he has no conten- 
tion to raise. When he consents to a 
decree, he is thinking no doubt only of 
the relief of instalments, but he has 
already decided at the stage of presenting 
his written statement: that the dispute so 
far as it regards liability to pay the princi- 
pal amount of the taxes is to be settled in 
plaintiff's favour without any contest. It 
is impossible, I think, in these circum- 
stances to hold that defendant did not 
intend the decree to decide that dispute 
once forall in plaintiff's favour. it was 
argued by Mr. Rajah Iyer that defendant 
ought not to be allowed to take advantage 
of the fact that the Court did not itself 
adjudicate this question of liability to raise 
it in the second suit though he did not 
raise it in the first. The best answer to 
this argument is given in the words of 
the Privy Council in ‘Hoystead v. Commis- 
sioner of Taxation (2), at p. 165* : 

“It is settled, first that the admission of a fact 
fundamental to the decision arrived at cannot be 
withdrawn and a fresh litigation started, with a 
view of obtaining another judgment upon a differ- 
ent assumption of fact; secondly, the same princi- 
ple applies not only to an erroneous admission of a 
fundamental fact, but to an erroneous assumption 
Jag to the legal quality of that fact. Parties are 
not permitted to begin fresh litigations because of 
new views they may entertain of the law of the 
case, or new versions which they present as to 
what should be a proper apprehension by the Court 
of the legal result, either of the construction of the 
documents or the weight of certain circumstances. If 
this were permitted, litigation would have no end, 
except when legal ingenuity is exhausted. It is a 
principle of law that this cannot be permitted, and 
there is abundant authority reiterating that principle, 
Thirdly, the same principle, namely that of setting to 
rest rights of litigants, applies to the case where 
a point, fundamental to the decision, taken or 
assumed by the plaintiff, and traversable by the de- 
fendant has not been traversed. In that case also 
a defendant is bound by the judgment, althvugh it 
may be true enough that subsequent light or in- 
genuity might suggest some traverse which had not 
been taken. The same principle of setting parties’ 
rights to rest applies, and estoppel occurs,” 


Jam of opinion therefore that in the 
present case, defendant, by virtue of his 
pleading in the previous case, was estopped 
from pleading that he was not liable to 


2) (1926) AO 155; 95L JP O 79; 1941 T 354; 
42 T L R 207. 
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pay the taxes in question. In the result, 
the decree of the learned District Judge 
must beset aside, and the decree of the 
learned District Munsif restored with costs 
both here and in the lower Appellate Court. 
Leave refused 


N.-S. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Rule No. 1378 of 1937 
January 26, 1938 
EDGLEY, J. 

Raja JAGAT KISHORE ACHARJYA 
CHAUDHURY--Perittonger 
vETSUS 
HAZRAT ALI BEPARI anp cruers— 

Opposite Party. | 

Bengal Agricultural Debtors Act (VII of 1934), 
s. 34—Civit Court satisfying itself that application 
for settlement of debt has been made—Debt in gues- 
tion included in application—Suit or proceeding 
must be stayed. . 

The general scheme of the Bengal Agricultural 
Debtors Act, is that all matters regarding the vali- 
dity or otherwise of applications presented to the 
Board should be agitated befora the Debt Settlement 
Board and not before the Oivil Court. With regard 
to the provisions ofs. 34 of the Act if the Civil 
Court is satisfied that an application for the settle- 
ment of debts hasin fact been made to a Board and 
that such application actually includesa debt in 
respect of which asuit or other proceeding is pend- 
ing before the Civil Court such Oourt has no option 
but to stay the suit or proceeding under the provi- 
sions of this section. 


O. R. from an order of the Second Munsif, 
Mymensingh, dated March i7, and June 11, 
1937. 

Messrs. Kali Kinkar Chakraburty and 
Tarapada Ghose, for the Petitioner. 

Order.—In this case a Rule was obtained 
calling upon the opposite party to show 
cause why the orders of the learned Second 
Munsif of Mymensingh dated March 17, 1937, 
and June 11, 1937, should not be set aside. 
According to these orders the learned 
Munsif had directed that certain execution 
proceedings should be stayed in pursuance 
of a notice under s. 34, Bengal Agricultural 
Debtors Act, 1935 (1936 ?). It appears that 
on July 13, 1936, the petitioner obtained a 
decree for rent against the opposite parties 
in respectof a sum cf Rs. 383-4 6. He then 
put the decree into execution in Execution 
Case No 90 of 1937, and March 17, 1937, was 
fixed for the sale of the holding in respect 
of which the rent was due. It then appears 
that two of the judgment-debtors applied 
to the Debt Settlement Board at Kanihari 
for the settlement of their debts under the 
provisions of the Agricultural Debtors Act, 
1935 (1936 ?). The Board thereupon sent a 
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notice to the Munsif under s. 34 of the Act, 
and as a result of this notice, the learned 
Munsif passed the order against which this 
Rule was obtained. 

The main point urged by the learned 
Advocate for the petitioner in this case is 
that the application to the Debt Settlement 
Board which was filed by judgment-debtors 
Nos.l and 6 was not a valid application 
having regard to the provisions of s. 9 /1) 
(b), Bengal Agricultural Debtors Act which 
provides that in the case of a debt for 
which two or more persons are jointly 
liable, all the debtors should join in making 
the application. He contends, therefore, that 
it was the duty of the Munsif to satisfy 
himself that the application made to the 
Debt Settlement Board by the judgment- 
debtors Nos. 1 and 6 was a valid application, 
before he stayed the execution proceedings 
in his Court in pursuance of the notice 
issued under s. 34 of the Act. The pro: 
cedure which should be followed by aDebt 
Settlement Board, after the receipt of an 
application for the settlement of debts has 
been laid down in s. 12 of the Act. Sub- 
ss. (1) and (2) of s. 12 state that the Board 
shall pass an order fixing a date and place 
for consideration of the application and 
give notice of such order to all persoas 
whose names and addresses are given in 
the application. It follows, therefore, that 
in the normal course of events the decree- 
holder would receive a notice to the effect 
that an application for the setllement of the 
alleged debts had -been made to the Debt 
Settlement Board and he would then be at 
liberty to raise before the Board any quet- 
tion with regard to the validity of the ap- 
plication itself. If the Board passed a wrong 
order with regard to this matter, it would 
then be open to the decree-holder to appeal 
to the appellate officer under s. 40 il) (d 
of the Act on the ground thatthe Board had 
failed to perform its functions properly or 
had abused its powers. Under sub-s. (6) 
of s. 40 the-orders of the appellate officer 
would be final. 

Having regard to what is stated above, 
it seems to me that the general scheme of 
the Act is that all matters such as those 
with which we are concerned in the pre- 
sent case, should be agitated before the 
Debt Settlement Board and not before the 
Civil Court. With regard to the provisions of 
s. 34 of the Act it appears thatif the Oivil 
Court is satisfied that an application for the 
settlement of debts hasin fact been made 
to a Board and that such application actual- 
ly includes a debt in respect of whicha 
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suit or other proceeding is pending before 
the Civil Court, such Court has no option 
but to stay the suit or proceeding under 
the provisions of this section. In the case 
now before me it is clear that such an ap- 
plication had actually been made, and there 
is no dispute with regard to the existence of 
adebt. In these circumstances, I am of 
opinion, that the decision of the learned 
Munsif is correct. This Rule must therefore 
be discharged. No orderis made with regard 


-to costs in this Rule. . 


D. Rule discharged. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1375 of 1935 
September 3, 1937 < 
VENKATASUBBA Rao, J. 
BUCHAYYAGARI RANGA REDDY— 
PETITIONER 
VETSUS 
OFFICIAL REORIVER, ANANTAPUR— 


RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 5i— 
Fraudulent preference—Test to determine—Cartified 
guardian misappropriating his ward's money— 
Transfer by guardian of his immovable property to 
ward to get released from obligation—Guardian 
subsequently adjudged insolvent—Transfer held did 
not amount to fraudulent preference. 

The test whether the conveyance amounts to a frau- 
dulent preference under s. 54, Piovincial Insolvency 
Act, is what is the dominant or operative motive 
of the debtor in making the transfer, Ez parte Hill, 
In re Bird (5), followed, 

A person was appointed guardian of a minor under 
the Guardians and Wards Act. The guardian 
committed a breach of trust and misappropriated 
his ward's funds, The ward having attained majo- 
rity applied to Oourt for directions against his 
guardian complaining about the misappropriation. 
The guardian admitted the breach of trust and 
offered to convey his immovable property to get 
released from his obligation and executed a sale-dead 
of the property in favour of the ward, The'guar- 
dian was subsequently adjudged an insolvent : 

Held, that the transfer of property by the guardian 
did not amount to fraudulent preference, 

O, R. P. from an order of District Court, 
Anantapur, dated July 17, 1935. 

Mr. P. Chandra Reddy, for the Petitioner. 

Mr. V. V. Chowdhury, for the Respond- 


-ent. 


Order.—The question to decide is whe- 
ther the sale deed impeached amounts 
to a fraudulent preference under s. 54, 
Provincial Insolvency Act. The material 
dates are these. Respondent No. 2 was adjus 
dicated insolvent on November 30, 1931, 
on a creditor's petition dated August 8, 
1931. The insolvent had executed the 
sale deed in quesion on July 27, 1931, in 
favour of his nephew and son-in-law, res- 
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cation out of which this civil revision 
petition arises was made by the Official 
Receiver for the setting aside of the sale 
deed. The learned District Judge, revers- 
ing “the decision of the trial Court, has 
held that the conveyance amounts to a 
fraudulent preference. Respondent No. 1, 
the transferee, questions the correctness of 
the District Judge's order, 


There is practically no dispute about: 


the facts which may be -shortly stated. In 
1922 respondent No. 2 was appointed 
guardian of respondent No. 1 under the 
Guardians and Wards Act. As the record 
shows, bonds of the value of about Ks. 7,200 
belonging tothe ward were taken possession 
of by the guardian, On February 22, 1931, 
respondent No. 1 who had by then attained 
majority, applied to the Court for directions 
against his quondam guardian complaining 
that he had misappropriated the ward's 
funds and that proper accounts had not been 
rendered, Respondent No. 2 in his counter- 
affidavit dated July 6 admitted the 
breach of trust and after putting forward 
various excuses offered to convey his im- 
movable property to get released from his 
obligation. The matter was apparently 
adjourned to enable respondent No. 2 to 
carry out his promise, and on July 27, as 
already stated, the sale deed in question 
came into existence. The sale purporis to 
be for Ks, 0000, respondent No, 2 having 
been given credit for some amounts which 
he alleged to have expended on his ward’s 
behalf. The application was finally dis- 
posed of on August 8 when the Judge, 
after recording the settlement, dismissed 
the petition. On the same day, as already 
noted, the petition to adjudicate respond- 
ent No. 2 insolvent was filed. 


On these facts the question arises, does 
the conveyance amount to a fraudulent 
preference under s. 54, Provincial Insol- 
vency Act? Both the Courts concur in 
finding that there was a true pre-existing 
debt as alleged by the transferee, They 
concurrently tind further that the property 
conveyed was not worth more than tis. 6,000, 
the consideration mentioned in the deed. 
That a petition imputing breach of trust 
to respondent No. 2 was then pending is 
common ground. Beyond these admitted 
facts respondent No. 1 swears that some ill- 
feeling had arisen between him and his 
former guardian, a circumstance to which 
the District Judge does not advert. True, 
when he moved the Oouri, respondent No. 1 
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was aware, as admitted by himself in his 
affidavit that respondent No. 2 was ‘on the 
brink of insolvency.” These being the 
facts, is the Judge's decision right ? The 
test in such cases is what is the dominant 
or operative motive of the debtor in making 
the transfer, Is it a reasonable inference 
from the facts above-mentioned that the 
dominant view which influenced respond- 
ent No. 2 was to prefer a particular credi- 
tor or is it more reasonable to hold that he 
acted with a viewto protect himself from 
exposure or from any sort of proceeding? 
Respondent No. 1 was pressed to say ‘in 
cross-examination: “As I was his son-in-law, 
respondent No. 2 wanted to pay me first." 


The learned District Judge seizes upon 
this answer for the purpose of inferring 
that the transferor'’s object was to give tna 
creditor a preference. He forgets that a 
debtor in giving asecurity toa particular 
creditor often acts from mixed motives, 
The very fact that 8. 54 has been invoked 
shows that while one creditor has been 
benetited, there are others who, as the 
result of the act impeached, have been 
defeated or defrauded. ‘he question is 
not whether several motives have not 
operated on the mind of the debtor but 
what among them was the dominant or 
effectual motive. If the debtor is influenced 
solely by one motive, the case presents no 
difficulty wnatsoever; but when the Oourt 
has to ascertain which of several motives 
is the operative or substantial motive, its 
task becomes difficult, lu the present case 
there is on the one hand the desire on the 
part of the debtor to protect himself; 
there may be, on the other, in view of the 
admission referred to above, some desire 
to benefit his own near relative. In a 
case like the present it is natural if not 
inevitable’ that the debtor has present to 
his mind, as one view among several, the 
giving of a preference to the particular 
creditor benetited; that could hardly ba 
decisive of the matter. it would suffice 
torefer to the following cases where this 
question was considered by me in its 
different aspects: Arunachellam Chettiar 
v. Official Receiver of Tanjore (1) Rama- 
‘swamy Ayengar v. Chinnathambi (2) 
Gangappa v.Ufficial Receiver of Pallary 
(3) and Desamsettt Venkanna v. Official 


(d) 49 M LJ 568; 91 Ind. Cas. 522; A 1 R 1995 
Mad, 1089; 22 L W 134; (1925) M W N 561, 

(2) A 1k 1932 Mad. 409; 110 Ind. Cas. 463; Ind, 
Rul. (1933) Mad. 15. 5 

(3). 41 L W 358; 159 Ind. Uas. 541; A I R 1935 Mad, 
300; (1985) M W N 31s; ë R M 514, 
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Recirer Rajahmundry (4). In addition it 
may be useful to quote here the words of 
Bowen, L. J. 

“It is an exceedingly difficult thing (it is possible 
no doubt for juries may have to do it) to arrive at an 
opinion as to what is the dominant or operative 
motive of aman in doing a particular act. But if 
we are toconsider whether amongst all the shadows 
which pass across a man's mind, some view as well 
as the dominant view influenced him to do the act, 
we shall be embarking on dark and unknown 
voyage across an exceedingly misty sea. It isa 
very difficult matter to prove that the dominant 
motive was the sole motive, and I think that the 
true test under s. 92 is this: (1) had the debtor a 
view of giving a preference to the creditor, and (2) 
was that the operative effectual view: Ex parte Hill 
In re Bird (5).” < , 

Applying this test, I can have no hesi- 
tation in holding that the lower Appellate 
Court's decision is wrong and it is accord- 
ingly set aside and the petition is allowed 
with costs throughout. 

S. Order set aside. 


(4) 68M L J57; 157 Ind. Oas. 559, AI R 1935 
Mad. 250; (1935) M W N 114; 41 L W 723. 
ee ies) 23 Oh. D 695; 52 L J Oh. 903; 49 L T 276; 
14. | 


LAHORE HIGH COURT 
Criminal Appeal No. 1195 of 1937 
January 3), 1938 
Young, O. J. AND Tex OHAND, J. 
EMPEROR — PRrossoUTOR 

‘ versus 
NAND LAL AND OTHERS— AOOUSBD— 
. RESPONDENTS 

Criminal Procedure Code (Act V -of 1898), 
ss. 196-4 (9), | 195—Conspiraey to commit non- 
cognizable offence—Some accused parties to proceed- 
ings in which offence is committed—Sanction for 
‘prosecution under 3.120-B, Penal Code (Act XLV 
of 1860), is not necessary in case of such accused 
but is necessary in case of others. 

The proviso to s.196-A lays down that where the 
criminal conspiracy is one to whichthe provisions 
of sub-s. (4) of s, 195 apply, no sanction ig neces- 
sary. Where a non-cognizable offence is committed 
and several persons are charged for conspiracy to 
commit the offence but some only are parties to the 
proceedings in which the offence was committed, 
no sanction is necessary for prosecution under 
a. 120-B, Penal Code, in the case of such accused but 
is necessary in the case of others who are not parties 
to the proceedings. , 

Or. A. from an orderof the Sessions 
Judge, Jhelum, dated April 27, 1937. 

Mr. Mohammad Monir, for the Advocate- 
General, forthe Crowa., : 

Messrs. Mohammad Amin-and Mohammad 
Jamil, for the Respondents. 

Judgment.—tThis is,an appeal by the 
Crown from the order of the learned Ses- 
sions Judge, Jheluin, setting aside the con- 
yictions and sentences of the respondents 
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and directing that a fresh prosecution should 
be started against them after due compli: 
ance with the provisions of law. Musammat 
Ashrafan, respondent No. 4, had scld 
certain immovable property to Haidar Khan, 
respondent No. 3. One Ghulam Ahmed 
who is a reversioner of the husband cf 
Mussammat Ashbrafan, brought a suit in the 
Court of the Subordinate Judge, Chakwal, 
for a declaraticn that the sale had been 


| effected without consideration and necessity 


and was ineffectual against his reversionary 
rights. The suit was resisted by the vendee 
who pleaded that the money had been raised 
to pay certain antecedent debls. One of 
these debts was alleged to be due to Nand 
Lal, respondent No. 1, who was stated to 
have been paid out of the consideration for 
the sale in question. In support of this plea 
a pro-note (Ex. P-B), was produced, purport- . 
ing to have been execuled by Musammat 
Asbrafan in favour of Nand Lal. A receipt 
(Ex. P. O.) was also produced. The scribe 
of these documents was Sita Ram, respon- 
dent No. 2. He was called as a witness in 
the suit to support this plea, but he deposed 
that the pro-note and the receipt had been 
forged by him at the instance of Haidar 
Khan, Nand Lal and certain other persons. 
The Subordinate Judge held that conside- 
ration and necessity for the sale had not 
been proved and accordingly he granted 
the plaintiff a decree for the declaration 
asked for. At the same time the Subordi- 
nate Judge made a complaint to the District 
Magistrate for the prosecution of the per- 
sons concerned in forging the receipt. 
Under orders of the District Magistrate, the 
matier was investigated by the Police, and 
the four respondents, Nand Lal, Sita Ram, 
Haidar Khan and Musammat Asarafan, 
were prosecuted under ss. 120-6, 193 and 
467, Penal Code. A charge under s. 471 also 
was brought against Haidar Khan, 

Toe trial Magistrate convicted ail the four 
respondents of the offences charged, and 
passed different sentences against them. 
The convicts appsaled to the Sessions Judge 
before whom a preliminary objection was 
raised that the trial was illegal, as under 
s. 196-A, Criminal Procedure Coda, sanction 
ofthe Local Government was necessary for 
prosecution under s. 120-B, and that such 
sanction had not been obtained in this case. 
The learned Judge upheld this objection, 
and also expressed the opinion that he 
was doubtful as to the legality of 
the joinder of the charges. He accordingly 
set aside the conviction and sentences, and 
directed that a fresh prosecution be started 
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in the matter after due compliance wilh 
the provisions of the law. 


The reason given by the learned Sessions 
Judge in support of his decision is that under 
s.196-A, Criminal Procedure Gode, the sanc- 
tion of the Lecal Government for prosecu- 
-tion under s. 120-B, Indian Penal Code, was 
necessary in this case, as the object of 
the alleged conspiracy was to commit an 
offence, the maximum punishment prescrib-_ 
ed for which is more than two years. This. ` 
reasoning is erroneous and is based on a 
misreading of the section. The part of 
cl. 2 of the section, to which the learned 
Judge referred, relates to cognizable offences 
not punishable with rigorous imprison- 
ment for a term of two years or upwards. 
Obviously this is not the casehere, as was 
conceded by both Counsel before us. The 
case, however, falls under the other part of 
cl. (2) of 8,196-A, which bars the prose- 
cution of two of the respondents for 
another reason. The object of the conspiracy 
alleged against the respondents was to com- 
mita non cognizable offence and it is pro- 
vided in s. 196 A that no Court can take 
cognizance of such an offence unless the 
consent of the Local Goverament or of a 
District Magistrate empowered in this behalf 
by the Local Government by order in 
‘writing, was obtained. The ‘proviso 
to 8. 196-A, however, lays down that where 
the criminal censpiracy is one to which 
the provisions of sub s. (4) of s. 195 apply, 
no such sanction is necessary. Under 
that sub-section, no sanction is necessary 
for the prosecution, under s. 120-B, of 
Haidar Khan and Musammat Ashrafan who 
were parties to the proceedings in the 
QOourt of the Subordinate Judge. But tke 
proviso tos. 196-A does not cover the cases 
of Nand Lal and Sita Ram, who could not 
be prosecuted under s. 120-B without such 
sanction. 


Counsel for the Crown conceded that this 
was the correct legal position. He stated, 
however, that in this case, the Crown did 
not now propose to proceed against any of 
the respondents under s. 120 B. He tnere- 
fore prayed that the charge under that 
section be quashed against all the respon- 
dents including Haidar Khan and Musam- 
mat Ashrafan, and that the learned Sessions 
Judge be directed to hear the appeal of 
the four respondents against their convic- 
tion on charges other than the charge 
under s. 120-B. The learned Counsel 
appearing for the respondents agreed that 
this was the proper course in the circum: 
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stances, as his clients, too, did not want a 
re-trial. 

We accept the appeal, set aside the order 
of the learned Sessions Judge and remand 
the case to him for decision of the appeal 
against the conviction of the four respon- 
dents for charges under ss. 193 and 467, 
Indian Venal Code, and the additional 
charge under s. 471 against Haidar Khan. 
The charge under s. 120 B against all the 
respondents is quashed. The respondents 
shall remainn buil to the satisfaction of 
the Sessions Judge till the hearing of the 
appeal by bim. 


D. Case remanded. 


PATNA HIGH COURT 
Letters Patent Appeal No. 29 of 1937 
May 5, 1938 
Wort, O. v. AND DHAVLE, J. 

Rai Bahadur BANSIDHAR 
DHANDHANIA—APPELLANT 
versus 
KALROO MANDAR AND O0THARS— 
RESPONDENTS 

Trenser of Property Act (IV of 1882), s. 92 (as 
amended in1929)—Purchaser of equity of redemp- 
tion bound by contract to discharge prior encum- 
brances, discharging them—Whether entitled to sub- 
rogation. 

A purchaser of the equity of redemption who dis- 
charges a prior encumbrance which he is by contract 
bound to discharge is not entitled to the benefit of 
the equitable rule of subrogation, for the simple 
reason that he merely performs his owa obligation 
or covenant, or briefly, “ covenant excludes subroga- 
tion.” This principle is clearly reflected in the 
s. 92, Transfer of Property Act, as amended in 1929, 
which in the first paregraph deals with persons 
(other than the mortgagor) paying off previous mort- 
gages on their own account and in the third para- 
graph deals with subrogation by agreement with 
the mortgagor who raises monies to pay off some 
previous mortgage. Jagmohan Das v. Jugal Kishore 
(1), reliedon, Hira Singh v. Jai Singh (2) and 
Lakshmi Amma v. Sankaranarayana Menon (3), re- 
ferred to. eS 

L.P. A. from a decision of the Hon'ble 
Mr. Justice Manohar Lall (sitting singly), 
dated Septem ber 6, 1937. 

Mr. G. N. Mukherjee, for the Appel- 
lants. 

Mr. K.N. Lal, for the Respondents. 


Judgmenit.—Tunis is an appeal under 
the Letters Patent from a decision ofa 
Single Judge of this Court. It arises out 
of a suit brought to enforce a mortgage 
executed by one Tahur in 1927. In 1930 
Tabur and two co-snarers of his sold their 
entire sixteen annas share to defendant 
No. 2, the appellant before us. The 
consideration money for this sale was left 
with the appellant in accordance with an 
express covenant im the sale-deed that. 
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the vendee would pay offtwo mortgages 
executed by Tahur and another co-sharer 
in 1918 and 1919 and one mortgage exe- 
cuted by the third co-sharer in 1924. The 
existence of the mortgage of 1927 execut- 
ed by Tabur was not disclcsed to the 
purchaser-appellant, who set up the defence 
that he was entitled ‘to subrogation in 
respect of the mortgages of 1918 and 
1919. Thetrial Court andthe Court of 
first appeal accepted the contention in 
principle, but declined to give the appel- 
lant any relief on the ground that though 
the mortgages covered other properties, the 
appellant had not established what share of 
the burden wasto fall upon the property 
jn suit On appeal by defendant No. 2 
to this Court the learned Judge of this 
Court held it settled by the decision of 
the Judicial Committee in Jagmohan Das 
V. Jugal Kishore (1) that 

“a purchaser of the equity of redemption who 
discharges a prior encumbrance which he is by 
contract bound to discharge is not entitled to the 
benefit of the equitable rule of subrogation, for 
the simple reason that he merely performs his 
own obligation or covenant” 
or, to put it briefly, “covenant excludes 
subrogation”. 

It has been ccntended on behalf of the 
appellant that the transaction is governed 
by s. 92 of the Transfer of Property Act 
as amended in 1929, and this contention 
is not opposed by the other side. It has 
further been contended on behalf of the 
appellant that bis rights are determined 
by the first and not by the third paragraph 
of the section. No decision of this Court 
on this point has been placed before us. 
The first paragraph of s. 92 would un- 
doubtedly: have entitled the appellant as 
purchaser of the equity of redemption to 
subrogation if he had redeemed the prior 
mortgages on his own account and inde- 
pendently of any agreement with the mort- 
gagor who is specifically excluded in this 
paragraph; but the appellant paid off the 
prior morigagees with monies that were 
left with him for the purpose by the 
vendors mortgagors. The third paragraph 
of the section, which itis claimed by the 
respondent would apply to the appel- 
lant, provides that a person who has 
advanced to a mortgagor money with which 
a mortgage has been redeemed shall be 
subrogated tothe rights of the mortgagee 
whose mortgage has been redeemed, if the 
mortgagor has by aregistered instrument 


(lL) 36 0 W N 4; 137 Ind, Cas. 475, A I R1932P 0 
99; 54 O L J 407; Ind. Rul. (1932) P O 188; 36L W 


p5 (P O). 
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agreed that such persons shall be so sub- 
rogated (sic). The monies with which the 
previous mortgages in this case were paid off 
clearly monies that had been advanced to 
the mortgagors by the appellant. That 
they were not paid into the hands of the 
mortgagors is immaterial, for it was by 
agreement with them (if not at their 
the 
learned Judge of this Oourt has called an 


-express covenant that the appellant‘actually 


paid them to the old mor gagees, 
though even inthe absence of an express 
covenant the purchaser would be under 
an implied obligation to pay off the prior 
mortgages on the mortgagors’ account if 
the consideration money were left with him 
for the purpose. In such a case the third 
paragraph only entitles the person who has 
advanced the money to subrogation “if the 
mortgagor has by a registered instrument 
agreed that such person shall be so 
subrogated.” There was no such agree- 
ment in the present case, and the appel- 
lant is, therefore, not entitled to subroga- 
tion. This viewofthe law as laid down 
in 8.92 is in accordance with the view 
that has ultimately prevailed in the 
Allahabad High Court, as will be seen 
from the recent case of Hira Singh v. 
Jai Singh (2) decided by a Full Bench of 
five Judges, Much the same view of s. 92 
was taken by a Full Bench of three 
Judges in Madras—Lakshmi Amma v. 
Sankaranarayana Menon (3). The matter 
would scarcely have been open to argu- 
ment if the decision of tho Privy 
Council in the case from 36 Calcutta 
Weokly Notes [Jagmohan Das v. Jugal 
Kishore (1) referred to by the learned 
Judge of this Court had proceeded on the 
new secticn. Butthe principle on which 
that decision proceeded, namely, that 
covenant excludes subrogation, is clearly 
Teflected in the new section also, which in 
the first paragraph deals with persons 
(other than the mortgagor) paying off 
previous mortgages on their own account 
and in the third paragraph deals with 
subrogation by agreement with the mort- 
gagor who raises monies to pay off some 
previous mortgage. The view taken by 
the learned Judge of this Court is correct, 
and we must dismiss this appeal with costs, 
8 Appeal dismissed. 


(2) LL R 1937 All,880;171 Ind. Cas. 153; AI R 
1937 All. 588; (1935)A LJ 659 & 840; 10 RA 228; . 
1937 A L R 800. 

(3) 59 M 359; 160 Ind. Cas, 137; 8 R M607; 70M L 
ag (1936) M W N 30; A I R 1936 Mad. 171; 43 L W 
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PRIVY COUNCIL 
Appeal from the Supreme Court of the 
. | Province of Ontario 


June 24, 1938 
Lorp THANKERTON, LORD ROMER AND 
SIR LANOELOT SANDERSON 
ELIZABETH ARMINELLA BURROWS 
»  SIETON—APPELLANT 
h veTsus 
OLIFFORD SIFTON AND 014ERS— 
RESPONDENTS 
Will—-Conswuction—Doubt as to whether certain 
condition is precedent or subsequent—Presumption in 
favour of early vesting—Trust to pay until happen- 
ing of certain event and trust to pay that is abro- 


‘gated on happening of that event—Event described 


with insufficient certainty—Legal effect of—Held on 
‘construction that words in clause were condition 
‘subsequent and void for uncertainty. 

Where it is doubtful whether a condition is prece- 
dent or subsequent, the Court prima facie treats it 
as being subsequent. There is a presumption in 
favour of early vesting. [p. 662, col. 2.] 

In substance, no doubt, there is not much 


. difference between a trust fo pay until the happening 


of a certain event, and a trust to pay that is ab- 
rogated on the happening of that event. But the 
legal effect in the two cases of the event being des- 
cribed with insufficient certainty are widely differ- 
ent, In the first case the trust will fail altogether. 
In the second case the trust will remain and it will be 
the clause of abrogation that will fail [p. 663, col. 1.] 

Clauses ina certain will ran-asfollows: “ I give, 
devise and bequeath all other property real and 
personal to my executors upon the following trusts, 
namely— Te manage the corpus of the eetate in 
accordance with their best judgment continuing any 
investments that exists at the time of my death if 


- they see fit and to pay to or for my said daughter a 


sum sufficient in their judgment to maintain her 
suitably until she is forty years of age after which 
the whole income of the estate shall be paid to 


` her annually.” But the will then proceeded as fol- 


, interfere withthe vesting of that interest. 


lows :—“ ‘The payments to my said daughter shall 
.be made only so long as she shall continue to reside 
in Oanada” : 
~ Held, on construction, that the daughter took a 
vested life interest in theest&te from thetime of 
the death of the testator apart from the condition in 
the second clause. The condition must, therefore, 
be treated asa condition subsequent so as not to 
The con- 
‘dition being uncertain was void. The trusts for the 
Payment tothe daughter were quite distinct from 
the words of the condition which were in a separate 
“Glause and those words did not qualify the trust for 
‘payment. -` ee 

Messrs. Cyril Radcliffe, K. C. and Grant 
Gordon, for the Appellants. oO 

The Hon. Charles Russell and Mr. G. P. 
Seade, tor the Respondents. 
~ Lord ` Romer.—This is an appeal 
from a judgment of the Court’ of 
Appeal for the Province of Ontario which 
‘varied a judgment of Middleton, J. given 
upon an ‘application by way of originating 
motion brought by the respondents, Olifford 
Sifton and Wilfred Victor Sifton, the 
‘surviving trustees of the will of Olifford 


16—83 & 84 
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Winfield “Burrows Sifton, deceased. By 
the motion the trustees sought the opinion, 
advice and direction of the Court on certain 
questions arising in the administration of 
that testator’s estate. > 

The testator died on June 13, 1928, leav- 
ing him surviving his widow, the respond- 
ent Mabel Oable Sifton, and his daughter 
and only child, the appellant, who was 


- then of the age of 13 years. 


The will (dated July 12, 1926), after be- 
queathing the testator’s furniture and 
ous to the appellant, continued as fol- 
ows:-— 

“I give, devise and bequeath all other property, 
real and personal, to my executors upon the follow- 
ing trusts, namely— 

“To manage the corpus of the estate in accord- 
ance with their best judgment continuing any 
investments that exist at the time of my death 
if they see fit and to pay to or for my said 
daughter a sum sufficiefit in their judgment 
to maintain her suitably until she is forty 
years of age after which the whole income of 
the estate shall be paid to her annually". 

But the will then proceeded as follows:— 

“The payments to my said daughter shall be 
made only so long as she shall continue to reside 
in Canada." ; 

The principal question arising upon this 
appeal is whether this last-mentioned direc- 
tion is not void for uncertainty, No light 
is thrown upon this question: by the remain- 
der of the will which merely provided that 
ifthe appellant should die leaving issue, 
her children should receive the whole 
‘estate in equal shares on attainment 
respectively by’ each child" of the age of 
25 years, but that if the appellant should 
die leaving ‘no issue, the: corpus of ‘the 
estate should be divided equally between 
the then living grandchildren of the'testa- 
tor's father Sir Clifford Sifton by the 
testator's mother the late Lady Blize- 
beth Sifton. The will contained no express 
direction as to what was to happen to the 
income of the estate during the rest of the 
appeliaut’s life after she ‘should have 
ceased to “reside in Canada.” 

The testator is stated in the evidence to 
have been “domiciled” in England during 
the years 1915 to 1925 but to have returned 
to Canada in the last-mentioned year with 
his daughter, and to have taken up his 
residence (presumbly with her) at Agsini- 
boine Lodge in the County of Leeds, 
Ontario, where he continued to reside ex- 
cept for temporary absences of business 
or pleasure until his death in 1928. After 
the death of her father the appellant 
appears to have remained in Canada con- 
tinuously until the month of October, 1934, 
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during the latter part of which period she 
was taking a course in modern languages 
at the University of Toronto. This course 
provided an option to take the third year 
thereof by travelling abroad and the appel- 
lant accordingly spent the period between 
October, 1934, and September, 1935, in 
European countries, travelling and study- 
ing for the purpose of completing her 
education. Thereafter she returned to 
Canada where she has remained down to 
the present time. Since ths month of June, 
1936, she has maintained an apartment 
of her own..in the City of Montreal which 
she has taken on Jease and fully furnished. 
In the month of February, 1937, however, 
she was desirous of going abroad again for 
the purpose of study and travel, but very 
naturally was anxious to know to what 
extent she could gratify that desire with- 
out any risk of it? being held that she did 
not “continue to reside in Canada” within 
the meaning of the will. It was in these 
circumstances that the respondent trustees 
issued their originating motion for the 
determination by the Court of certain 
specific qnestions. The tirst five of these 
questions illustrate so well the difficulties 
that arise in trying to ascertain the meaning 
of the words “continue to reside in Oanada” 
that it is worthwhile setting them out in 
full. They were as follows:— 

“\a) In the event of Elizabeth Arminella Burrows 
Sifton maintaining a residence in Oanada but tem- 
porarily going abroad (out of Canada) for the purpose 
of travelling and/or studying for a period not 
exceeding eleven months and returning to Canada 
thereafter, would the said -Elizabeth Arminella 
Burrows Sifton during her temporary absence from 
Oanada ‘continue to reside in Canada’ within the 
meaning of the words ‘continue to reside in Oanada’ 
as used in the said will? 

(b) If the answer to question (a) be in the 
affirmative, could Elizabeth Arminella Burrows 
Sifton after a lapse of not less than one month 


again goabroad under similar circumstances and 
similarly ‘continue to reside in Oanada’ ? 


(e) Inthe event that Elizabeth Arminella Bur- 
rows Sifton so temporarily goes abroad for a period 
of eleven months should constitute a failure 
on her part to so ‘continue to, reside in Canada’ 
may Elizabeth Arminella Burrows Sifton absent 
herself from Canada for any period under any cir- 
cumstances and still so ‘continue to reside in 
Oanada’ and, if so, for what periods and under what 
circumstances may she so absent herself? 

(d) Is the purpose for which Elizabeth Arminella 
Burrows Sifton absents herself from Canada material 
to the question of whether or not she so ‘continues 
to reside in Oanada °? 

(e) If the answer to question (d) be in the affirma- 


< tive 


I. Is any temporary purpose sufficient? 

I, If the answer to (e; I. be in the negative 
what purposes would be sufficient ? 

111. If intention be material, would the written 
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statement of Elizabeth Arminella Burrows Sifton of 
her intention delivered to the executors of said 
estate sufficiently evidence said intention?" 

The motion in due course came 
hearing before Middleton, J., the 
lant being the only respondent to the 
motion. Tne only question argued before 
him was as to the meaning. of the words 
“continue to reside in Canada.” The point 
that such words were void for uncertainty 
was Dot raised on that occasion. 


On February 18, 1937, the learned Judge 
delivered judgment. Iu the course of ıt, 
after referring to the contention at that 
time being advanced by the appellant that 
the will only required her to maintain a 
residence in Canada, and that so long as 
she maintained such a residence, she was 
at liberty to spend as much of her time 
outside Canada as she thought tit, he con- 
tinued as follows :— 


“After very careful consideration I am of opinion 
that the testator contemplated a far more restricted 
meaning to this clause of his will than the. daughter 
apparently thinks, I agree with her that a merely 
temporary: absence from Canada for the purpose of 
education or travel will not bring about a forfeiture. 
The absence during 1934 and 1935 was for such a 
temporary purpose and 1 think worked no forfeiture, 
but it is impossible to say thatan absence during 
each of the following years for 11 months in the 
year will not bring a forfeituré, That would, I 
think, work a forfeiture unless the executors are 
satisfied that any particular trip or extended period 
of residence abroad is in good faith for the pur- 
pose of completing her education. It is impossible 
for the Court to define with any accuracy what 
future conduct will fall within the terms of the will.” 

Later he added these words:— >`: 


“The questions as propoudtded in the notice of 
motion do not admit of categorical answers." , 

In the judgment as drawn up, however, 
an atlempt was made to give the executors 
samewhat more specilic directions. It was, 
so far as material, in these terms:— 


“1, This Court doth declare that the true intent, 
meaning and construction of the clause, “The pay- 
ments to my said daughter shall be made only so 
Jong as she shall continue to reside in Oanada used 
in the said last will and testament Is :— f 

ta) That the words ‘to reside in Oanada’ are 
equivalent to ‘spend substantially all of her time 
in Oanada’ but that mere temporary absences from 
Canada in certain circumstances would not bring 
about a forfeiture of the interest of the said daughter 


on for 
appel- 


- in the estate, 


b) That any and all absences of the said daughter 
from Canada not exceeding two calendar months in 
the aggregate on one or more occasions during any 
one calendar year, or not exceeding two calendar 
months on one continuous occasion and one addi- 
tional calendar month on one or more additional 
occasions in one calendar year, be in all events 
incapable of constituting a failure to continue to 
reside in Canada, . . . . 

(c) That the absence of the said daughter from 
‘Canada abroad between October, 1934, and Septem- 
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“ber, 1935, does not work a forfeiture of such interest. 


(d) That an absence from Canada for a period of ` 


eleven months during the next two or three years 
will work a forfeiture of such interest unless the 
executors , are satisfied it is in good faith 
for the purpose of completing the education of the 
said daughter. 
* * * 

2. And this Court doth further order and adjudge 
that the questions propounded in the notice of 
motion do not now admit of categorical - answers 


but the partiss may apply to this Court from time. 


to time as circumstances arise, for the advice, 
opinion and direction of the Oourt on the matters 
in question.” 


Their Lordships realise to the full the 
difficulty of construing the words in ques- 
tion. But with all respect to Middleton, J. 
they cannot feel that his solution of the 
difficulty is a satisfactory one It merely 
introduces further difficulties of construc- 
tion. What, for instance, is the meaning 
to be attributed to the words “substantiale 
ly,” “temporary” and “certain circum- 
stances’ in sub-para. (a) of the declara- 
tion? Sub-para. (b) was no doubt added 
for the purpose of indicating what the 
learned Judge meant to indicate by the word 
“temporary,” and that sub-paragraph and 
those lettered ie) and (d) may be regarded 
as intended to throw some light upon the 
expression “certain circumstances.” But 
the indication contained in sub- para. (b) 
that absences from Canada for three calen- 
dar months in the aggregate on one or 
‘more occasions during any one calendar 
year are not or may not be permissible 
when noone absence is a continuous one 
for two calendar months, yet are permis- 
sible if one of such absences is a con- 
tinuous one for two calendar months, only 
adds to the difficulty of construing the 
word “temporary.” Sub-para. (b) more- 
over covers absences for the periods there- 
` in mentioned under all circumstances and 
for any purpose, whereas sub-paras. (c) 
and (d) are dealing with absences for the 
purpose of completing the appellant’s 
education. But when (if ever) a person's 
education can be said to be completed is 
not an easy matter to determine. It is 
further to be ohserved that the judgment ag 
drawn up in no way refers to any obligation 
‘upon the appellant to maintain a residence 
in Canada, though in giving his decision 
the learned Judge had said :— 

“The word ‘residence’ is an elastic word; it takes 
colour from the context in which it is used. Here 
if means an actual permanent residence, a home. 
It will not cease to be a 
mere temporary absence.” 
_ Whether or not he considered-the main- 

enance of a house or otber place of resi- 
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residence by reason of: 


ód 
dence to be obligatory is, therefore, left in 
some doubt, 

But the learned Judge had plainly 
stated that it was impossible to define 
with any accuracy what future conduct 
would fall within the terms of the will, 
and although the judgment was 4 
meritorious attempt to assist the parties, if 
abundantly confirmed the truth of that 
statement. 

On March 5, 1937, the appellant issued 
a notice of appeal from the judgment of 
Middleton, J. to the Supreme Court of 
Ontario, inviting that Court to disagree 
with the construction placed by the 
learned Judge upon the words in question. 
But on April 8, 1937, having presum- 
ably by that time come to the conclusion 
that the learned Judge was right in his 
view asto the impossibility of defining 
the words with any accuracy, the appel- 
lant gave notice of her intention of 
submitting upon the hearing of the appeal 
thatthe clause containing the words was 
a condition subsequent, and as such, was 
void for uncertainty. She had, in other 
words, determined to avail herself if 
possible of the principle enunciated by 
Lord Cranworth in the case of Clavering 
v. Ellison (1). In that case a testator 
devised his real estate to the children of his 
sop for what were held to be vested equit- 
able estates in tail liable to be divested 
on breach of a condition subsequent. 
The condition wasin these terms:— 

“Provided further and I do hereby declare that 
the devises hereinbefore contdined to the children 
of my said son are made upon this express condition, 
that the children of my said son be educated in 
England and in the Protestant religion according 
to the rites of the Ohurch of England, and in case 
any one or more of such ¢ehildren shall be educated 
abroad, or not in the Preétestant religion according 
to the rites of the Obhurch of England, then I do 
hereby revoke all and every devise to such child or 
children so educated as aforesaid.” 

Questions having arisen whether there 
had beena breach of this condition sub- 
sequent in the caseof some of the son's 
children, the matter ultimately came before 
the House of Lords. It was held by Lord 
Campbell, L.O. thatthe condition had 
not in fact been broken. Lord Cranworth 
agreed with the Lord Ohancellor that 
there had been no breach of the condition 
as to the children being educated in the 
Protestant religion. But hedid not find 
it necessary to come to any defnite 
conclusion upon the question whether the 
children had in fact been educated 


Q) (1859) 7 H L 0.707; 29 LJ Ch. 761; 115 R R 
49. i 
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abroad as he held the condition to be 
void for uncertainty. He said (p. 
725*) : 


“T consider that, from the earliest times, one of the 
cardinal rules on the subject has been this : that 
where a vested estate is to be defeated by a 
condition on a contingency that is to happen 
afterwards, that condition must be such that the 
Oourt can see from the beginning, precisely and 
distinctly, upon the happening of what event it was 
that the preceding vested estate was to determine.” 

In my opinicn, if there was no direct authority 
for it, Ishould still have arrived at the same conclu- 
sion; but I have looked at the authorities, especially 
that of Lord Eldon in the case of Fillingham v. 
Bromley 2). Ithink that looking at the language 
here used, it is far too indefinite and uncertain to 
enable the Court to say what it was that the testator 
meant should be the event on which the estate was to 
determine,” 

Then, after giving instances in which 
it would be difficult to say whether 
achild had or had not been educated 
abroad, he added tbis : 

“But the question is, not whether in the particular 
case he was educated abroad, but whether you can 
predicate on reading the will, what it was that was to 
defeat the vested estate ? I concur in Lord Eldon's 
observations about an estate being defeated by a 
person not living and residing in a particular house, 
which he thought too remote; and I think that this 
is far more remote than that.” 

Much to the game effect has been said 
in later cases, of which it will be sufficient 
to mention three. In In re Sandbrook 
(3) Parker, J. stated the principle in these 
words :— 

“Conditions subsequent, in order to defeat vested 
estates, or cause a forfeiture, must be such that 
from the moment of their creation the Court can 
say with reasonable certainty in what events the 
forfeiture will occur.” 
` In In re Viscount Exmouth (4) Fry, J. 
used the following language :— 

“The condition must be clearand certain That, 
in my opinion, includes, not only certainty of expres- 
sion inthe creation of the limitation, but also cer- 
tainty in its operation. It must be such a limitation 
that, at any given moment of time, it is ascertain- 
able whether the limitation has or has not taken 
effect.” : 

These words of Fry, J. were considered 
by Russell, J. in the case of In re Lanyon 
(5). He said (2697) ; 

“They do not, [think, mean that the parson affected 
must be in a position at all times to know whether 
he is committing a breach ofa provision the nature 


: of which is clearly expressed.” 


Lordships 


Their | respectfully agree. 
provision be 


If the clearly expressed, 


(2) (1823) Turn & Russ, 530; 24 RR 136, 

(3) Q912) 2 Ch. 471 at p. 477; 81 L J Oh. 800; 107 
ae Na) 03 GED e 

4) a h. D 158 at p. 164;52 L J Oh. 420: 
x La Son 9 oh 364; 96 LJO s 

5) (1927 . 264; J Oh, 487; 137 : 

n? J 8650-43 T L R714. uae 

*Page of (1859) 7 H. L. C.—[Ed.] 

{Page of (1927) 2 Oh.—[Ed.] 
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it is the fault or the misfortune of the person 
affected if he should fail to know whe- 
ther he is committing a breach of it. 
Bat this is implied in the language used 
by Fry, J. He said that it must ‘be 
“ascertainable” whether the provision 
has taken -effect or not; not that it must be 
ascertained in fact by the person affected 
or even ascertainable by him without 
difficulty. NK 
In the particular case with which 
Russell, J. was dealing the condition was 
that a person should not marry a felation 
by blood. The learned Judge held the 
condition tobe void as tending to the 
prohibition of marriage altogether. He 
declined, however, to hold it void for 
uncertainty inasmuch as he considered 
the meaning of blocd relationship to be 
clear enough. Ifthe words included the 
whole of the human race the person 
affected by the condition would know 
that any and every marriage would cause 
a forfeiture, and the condition though 
bad on other grounds would not be void 
for uncertainty. If, however, they did 
notinclude the whole human race, and 
presumably they could not have been 
intended to do go, the testator had failed 
to specify the number of generations in 
which no common ancestor of the 
spouses wasto be found; and in their 
Lordships’ opinion and with all respect 
tothe learned Judge, the condition might 
on that ground have been held to be 
void for uncertainty. Had any parti- 
cular number of generations been spe- 
cified, the fact that it might be 
difficult to ascertain whether or ‘not there 
wasa common ancestor in such generations 
would not, their Lordships respectfully 
agree, have rendered the condition void, 
For whether there was such a common 
ancestor or not would necessarily be ascer- 
tainable if the-search were sufficiently dilis 


gent. 


In the present case the appellant raised 
the contention before the Court of Appeal 
that itis impossible to tell with any cer- 
tainty what she may do in the matter of 
absence from Canada without incurring the 
risk of losing her income under her father's 
will ; and that the provisions for cessation 
of payment of that income is a condition 
subsequent, which in accordance with the 
principle laid downin the cases to which 
reference has been made is void for uncer- 
tainty. 

In view of this contention on her behalf 
the Official Guardian had on” April 21, 
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1937, been appointed to represent the 
grandchildren of the late Sir Qlifford Sifton 
mentioned in the will and also any unborn 
infants. It had also been ordered that the 
widow of the testator might be represented 
-atthe hearing of the appeal. She did not, 
however, avail herself of this order—nor 
was she represented at the hearing before 
their Lordships. 

The appeal came on for heating on 
June 17, 1937, before the Chief Justice of 
Ontario, Latchford, C. J., Fisher and Hen- 
derson, JJ.A. and Kingstone, J. In the 
result it was dismissed (Henderson, J. A. 
dissenting) though the Court varied the 
_ judgment of Middleton, J. in manner indi- 
cated later. 

The learned Chief Justice of Ontario was 
of opinion that there is nothing uncertain 
or ambiguous about the words ‘to reside in 
Canada.” The words “to reside,” he said, 
have a clear and definite meaning. They 
mean to live ina place. But he agreed 
that a person residing in Canada does not 
cease to reside or to live in Oanada be- 
cause he goes abroad occasionally for busi- 
ness or pleasure. An unmatried woman, 
he said, having no actual residence of her 
own in Oanada and having no profession or 
occupation to which she ig devoting her 
life in Canada may be said to be residing 
wherever she is living for the time being. 
If such a person, he said, left Canada, save 
for a limited period for a purely tempo- 
rary purpose, a Oourt might conclude that 
she had ceased to reside in Canada. He 
did not, however, say what would be a 
“limited” period or what would be a*purely 
temporary’ purpose. He added, indeed; 
that whether or not the appellant had at any 
time ceased to reside in Canada would be 
a question of fact which would have to be 
determined in view of all the circumstan- 
ces. Latchford, C. J. said that he agreed 
in substance with the Chief Justice of 
Ontario. But he, too, refrained from indi- 
cating with any precision what were the 
obligations imposed upon the appellant by 
the condition in question. He did not 
think that the Court could at present be 
properly called upon to decide how long 
or what was the period for which Miss 
Sifton might absent herself from Canada 
without infringing the restriction imposed 
upon her as to residing in Canada. [f that 
question should arise at any time, the 
executors, he said, mustapply their judg- 
ment to it whatever the consequences. 
Fisher, J. A. (according to the report of 
his judgment supplied to their Lordships) 
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said that what the word reside means and 
what the testator meant it to mean 
was that his daughter must live in 
Canada and make Canada her permanent 
place of abode. The word “permanent,” 
however, would appear to bea clerical error, 
in the report for “principal”. For he agreed 
with the other members of the Oourt that 
absence from Uanada would be permissible 
for definite and particular purposes and for 
definite periods of time. But he, too, refrain- 
ed from indicating with precision either 
the purposes or the periods that would be 
permissible. It is, he said, always a ques- 
tion of fact forthe executors to determine 
before making payments of income, to satis- 
fy themselves that the daughter has up to 
that time resided and continued to reside 
in Canada. Kingstone, J. said that on the 
argument he was of opinion that the 
words “as long as she shall continue to re- 
side in Oanada” were so indefinite and un- 
certain asto be incapable of being pro- 
perly and satisfactorily delermined, but 
that on further reflection he thought the 
words “to reside in Canada” must be held 
to mean what they say : “to live ina place,” 
namely, Canada. But he added that it 
might well be that when certain events 
(which he did not specify) happened there 
would be difficulty in saying whether or not 
they fell within the provis» in the will, but 
that that was nota matter with which the 
Court were then concerned or on which it 
should attempt to express itself. Hender- 
son, J. A. dissented. He was vf opinion, 
that the clause in question was a condition 
subsequent and was void for uncertainty 
on the principle enunciated in Clavering v. 
Ellison (1) (supra). 

By the order of the Court of Appeal as 
drawn up the judgment of Middleton, J. 
was varied and as varied was ordered to be 
as follows :— 

“l, This Court doth declare— 

(1) That the clause or condition, The payments 
to my said daughter shall be made only so long 


as she shall continue to reside in Canada,’ used in 
the said last will and testament, is not void for un- 
certainty. , : 

(2) That the true intent, meaning and con- 
struction of the said clause or condition ia that the 
words ‘to reside in Canada’ are equivalent to ‘to live 
in Canada.’ ae 

(3) That leaving Oanada for a limited period 
and for a purely temporary purpose with the in- 
tention of returning to Canada and actually return- 
ing when the temporary purpose is accomplished, 
would notbe a breach of the condition, 

(4) That the absence of the said daughter from 
Canada abroad between October, 1934, and Septem- 
bar, 1935, pursuing her studies 2s part of her Uni- 
versity course, does not work a forfeiture of such 


interest. 
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And doth orderand adjudge the same according- 


y. 

2, And this Court doth further order and adjudge 
that the question propounded in the Notice of Motion 
donot now admit of categorical answers but the 
parties may apply to this Court from time to time, 
ag Circumstances arise, for the advice, opinion and 
direction of the Oourt on the matters in question.” 


With the greatest respect to the majority 
of the Court of Appeal, their Lordships 
are unable to agree with their decision. 
If the clause in question be in truth a 
condition subsequent—a point which their 
Lordships will deal later on—it can be 
of no validity unless, to” use the words of 
Lord Cranworth, the Oourt and, their 
Lordships venture to and, the parties con- 
cerned can see from the beginning pre- 
cisely and distinctly upon the happening 
of what events it is that the payments 
to the appellant are to cease. In their 
Lordships’ opinion it is impossible to define 
these events precisely or distinctly. Hen- 
derson, J.A. said that a cogent argument 
for this conclusion was furnished by the 
statement of Middletion, J. in the Oourt 
below, that it wasimpossible for the Court 
to determine with any accvracy what future 
conduct would fall within the terms of 
the will. Their Lordships agree But they 
also venture to think that equally 
cogent arguments are to be found in 
the reasons of the majority of the Court 
of Appeal and in the formal judgment of 
that Court. None of those learned Judges 
defined or attempted to define precisely 
or distinctly the events that would 
constitute a ceasing on the part of 
the appellant to reside in Canada. Had 
they attempted to do so, they must, in 
their Lordships’ judgment, have failed 
because they would have been attempting 
the impossible. 

i Their Lordships’ attention was called dur- 
ing the arguments to numerous authorities in 
which the Court has been called upon to con- 
sider the meaning of the words reside and 
residence and the like. But these authorities 
give their Lordships no assistance in con- 
struing the present will. The meaning of 
such words obviously depends upon the 
context in which the words are used. A 
condition, for instance, attached to the 
devise of a house that the devisee should 
reside in the house for at least six weeks 
in a year can present no difficulty. In 
some contexts the word “reside” may clearly 
denote what is sometimes called “being 
in residence” at a particular house. In 
other contexts it may mean merely maintain- 
ing a house in a fit state for residence, 
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It is plain, however, that in the present 
case the word “reside” means something 
different from either being in residence 
or merely maintaining a residence. No 
one can suppose that the testator intended 
either . that his daughter should never 
leave Canada, or that so long as she 
maintained a residence in Canada, she might 
spend the whole of her time abroad. He 
must have intended that, though Canada 
was to be her home in general, yet she 
was to be at liberty to leave Canada for 
some purposes and for some periods of 
time. Unfortunately he omitted to define 
either the purposes or the periods. The 
result is that the majority of the Court of 
Appeal have found themselves unable to 
give any more precise direction than that 
the appellant may leave Canada for a 
limited period and for a purely temporary 
purpose, without being able to define either 
the word “limited” or the word “tem- 
porary”. It necessarily followed that they, in 
common witk Middleton, Je were of opinion 
that the questions propounded in the trustees’ 
notice of motion do not at present admit 
of categorical answers. Their Lordsbips 
are of the same opinion. But if the 
appellant’s interest under the will is to 
be forfeited upon her “ceasing to reside 
in Canada”, she has a right to have those 
questions categorically answered; and inas- 
much as they cannot be so answered, the 
words, if constituting a condition sub- 
sequent, are void for uncertainty. 

It only remains to consider whether the 
words in question are a condition subsequent. 
As to this their Lordships feel no doubt. 
Hencerson, J. A. was of opinion that the 
words constituted a condition subsequent 
and in this as in other respects their 
Lordships agree both with his conclusions 
and the reasons he gave for them. Where it 
is doubtful whether a condition be precedent 
or subsequent, the Court prima facie treats it 


as being subsequent. For there is a 
presumption in favour of early vesting. 
It was said on behalf of the official 


guardian that even without the condition 
the appellant took no vested interest in 
the income of the testator’s estate accruing 
between his death and the time she attains 
the age of 40 years. But, however this 
may be, the appellant, apart from the 
condition, would plainly take a vested 
life interest in the estate as from that 
time. The condition must, therefore, be 
treated as a condition subsequant so as 


. not to interfere with the vesting of that . 


interest. Jt was further contended on behalf . 


1938 


of the official guardian that the words in 
question merély limit the duration of the 
trust for payment and are not in the 
nature of a condition at all. But the 
trusts for payment to the appellant are 
guite distinct from the words with which 
their Lordships are concerned and which 
are in 8 separate clause. These words do 
not, in their opinion, qualify the trusts 
for payment. They are merely designed 
to abrogate the trusts in a certain event. 
In substance, no doubt, there is not much 
difference between a trust to pay until 
the happening of a certain event, and a 
trust to pay that is abrogated on the 
happening of that event. But the legal 
effect in the two cases of the event being 
described with insufficient certainty are 
widely different. In the first case the trust 
will fail altogether. In the second case 
the trust will remain and it will be the 
clause of abrogation that will fail. 

For these reasons their Lordships are 
of opinion and will humbly advise His 
Majesty that this appeal should be allowed; 
that the judgment of Middleton, J. as 
varied by the Court of Appeal should be 
set aside exceptin so far as it dealt with 
the costs of the hearing of the motion and 
of the appeal; and that a declaration should 
be made that the clause in the will of 
the testator directing that the payments 
to the appellant should be made only so 
long as she continues to reside in Canada 
is void for uncertainty. 

The costs of all parties represented on 
this appeal, those of the respondent trustees 
and the official guardian as between solicitor 
and client, should be paid out of the estate 
of the testator. 

B. Appeal allowed. 


Solicitors} for the Appellant: —Messrs. 
Lee & Pembertons. 

Bolicitors for the Respondents:—Messrs. 
Charles Russell & Co. Blake & Redden. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 224-B of 1935 
March 5, 1937 
NIYOG, J. 
SHANKAR— APPELLANT 
versus 

LAXMAN— RESPONDENT 
Tort—Influxe of water—Person, if can build em- 
bankment for protection against influx of flood 

water—Injury to neighbour—Liability. 

It is lawful for a person to erect an embankment 
on his land to protect it from the influx of rain 
water from adjoining land and he is not responsible 
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for injury caused by the watér, being thrown on 
the land of his neighbour. 
{English case-law referred to.] 


S.C. A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Amraoti, dated July 30,1935, in G. A. 
No. 105 of 1933 confirming that of the Oourt 
of the Sub-Judge, Second Class, Ohandur, 
dated October 27, 1933, in C. 8. No. 398 of 
1932. 

Mr. E. M. Joshi. for the Appellant. 

Messrs. D. B. K. V. Bramha and D. W. 
Kathaley, for the Respondent. 

Judgment.—This is plaintiff's appeal 
from an affirming judgment -of the Second 
Additional District Judge, Amraoti. 

The plaintiff brought the suit out of which 
this appeal arises asking for certain reliefs 
of mandatory and prohibitory injunctions 
and also damages consequent on the loss 
caused to the plaintiff due to the diversion 
of water channel, by the defendant into the 
plaintiff's land, The plaintiff's case was 
that the water flowed ina defined channel 
through the defendant's field No. 46 and 
that the defendant diverted. the course of 
the nala from his own land to the adjoining 
field of the plaintiff which resulted in 
damages of his crop. Both the Oourts 
below negatived this main contention 
raised by the plaintiff and found that the 
channel never flowed through the defend- 
ant’s laud and that he did not divert its 
course as alieged by the plaintiff. The 
defendant is held by the Courts below to 
have dug a trench in his land and. also 
erected an embankment to protect his own 
land from the influx of water caused by the 
embankment which had been erected in 
field No. 38 which lay to the norta of the 
plaintiff's field No 48-1 and that the defend- 
ant was. not liable to the plaintiff for 
whatever he did to protect his own field 
from flood. 

It is urged on behalf of the appellant 
that although the defendant was entitled 
to adopt protective measures against the 
flood by erecting an embankment on his 
own field he had no right to protect his 
property by transferring the mischief from 
his own land to that of the plaintiff. 
Reliance was placed on Whalley v. 
Lancashire and Yorkshire Railway Co. (1). 
In that cass by reasons of an unpreces 
dented rainfall a quantity of water was 
accumulated against one of the sides of 
the defendants’ railway embankment, to 
such an extent as to endanger the embank- 


(1) (1883) 13 Q BD 131; 53L J QB 285; 50 L T472; 
32 W RB 711; 48 5 P 500, 
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ment, . when, in order to protect their 
embankment, the defendants cut trenches 
in it by which the water flowed through, 
and went ultimately onto the land of the 
plaintiff, which was on the opposite side of 
the embankment and at a lower level, and 
flooded and injured it to a greater extent 
than it would have done had the trenches not 
been cut. In an action for damages for such 
injury the Jury found that the cutting of 
the trenches was reasonably necessary 
for the protection of the defendants’ pro- 
perty, and that it was not done negligently. 
It was held that though the defendants 
had not brought the, water on their land, 
they had no right to protect their property 
by transferring the mischief from their 
own land to that of the plaintiff, and that 
they were, therefore, liable. 

< The situation in the present case is 
this. The water during the rains flowed 
along the boundary dividing defendant's 
field No. 47 from the plaintiff's field No. 48-1 
and another field No. 238. Field No. 38 
lies tothe north of the plaintiff's field No. 
48-1 and ison a higher level so that the 
rivulet flowed first through field No. 38 
and then down to field No. 481 through 
which it passed. When it entered field 
No. 38 it spread over a part of it and 
destroyed the crops. The owner of field 


No. 38 in order to protect his crops 
erected an embankment towards the 
extremity of his field where the stream 


entered into his land. hat resulted in 
driving water into field No. 47 at its 
northern end. The defendant, whois the 
owner of field No. 47 to protect his own 
field, built in his turn an embankment 
and also dug a trench, The result of 
these two embankments erected in fields 
Nos 38 and 47 wasto let the stream flow 
in its full volume and intensity along 
the boundary of field No. 48-1 which ie on 
a lower level. It is in view of these facts 
that the rights of parties have to be 
determined. 

The case relied on by the learned Counsel 
for the appellant no doubt lends assistance 
to his argument, but that case was a case 
in which there was a calamity caused to 
the defendants by reason of sudden ac- 
cumulation of water in consequence of an 
unprecedented rainfall. The mischief 
already accrued to the defendants and in 
order to get rid of the consequential injury 
to their land, they let off the accumulated 
water into the land of their neighbour. In 
that case it was not laid down that the 
defendants had no right to protect themselves 
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from a threatened injury; what it held was 
that when an injury oceutred to them they 
had no right to get rid of its consequences 
by shifting it an to their neighbour. The 
observaticns of Lindley, L. J., at p. 140* 
Wholley v. Lancashire and Yorkshire 
Railway Co. (1) throw light on the principle 
involved in the case. They are as 
follows :— : 

“Tt is more analogous to the Scotch case of Menzies 
vy. Earl of Breadalbane (2) and the case of Nield v. 
London and Noth-Western Ry. Co. (3). It seems to 
me established by those cases that if an extra- 
ordinary flood is seen to be coming upon land, 
the owner of such land may fence off and protect 
his land from it, and so turn it away, without being 
responsible for the consequences, although his 
neighbour may be injured by it, Rer v. Pagham 
Commissioners (4) ia another step in the same direc- 
tion. Of course there is a difference between protect- 
ing yourself from an injury which is not yet suffered 
by you, and getting rid of the consequences of an. 
injury which has occurred to you. Then there is the 
squib case in Scott v. Shepherd (5) in which Gould, J., 
says, that ifa man throws a squib into a coach, a 
paseenger in the coach may throw it out and not be 
responsible for the consequences.” 

This case was explained in Gerrard v. 
Crows (58). The facts of this case resemble, 
those in the present case. There the 
appellant and respondents owhed lands 
upon opposite sides of a river as the plaint- 
iff and the defendant doin this case. When 
the river was in flood and rose higher than 
its bank, some cf the flood water used to 
flow over the respondents’ land, ultimately 
finding its way back to the river. The 
respondents erected an embankment cn 
their own land with the object of protect- 
ing it from floods. The water flowing over 
the appellant’s land in time of heavy flood 
was thereby increased. The appellant 
sued to respondents for damages and an 
injunction. It was held that the action 
could not be maintained. It was found:in 
that case that there was no flood channel 
as such or any ancient or rightful course 
for the fiood water of the river across the 
respondents’ land which they either 
obstructed or diverted so as to transfer their 
misfortune to the appellants land. 
Viscount Cave referred to Farquharson v. 
Farquharson (7) see also Menzies v. Earl of 
Breadalbane (2) for the rule as to the 
rights of an owner of land on or neara 


(2) (1928) 3 Bligh (N s) 414; 4 E R 1387. 

(3) (1875) 10 Ex, 4; 41 L J Ex, 15; 23 W R 60. 

W (1823)8 B & C 355; 2 Man. & Ry. 468; 6 L JKB 
338; 32 R R 408 


(5) 1 Sm. L O 8th Edn, 466. < 
(6) (1921) 1A O 395; 90L J P O 42; 124 L T 486; 37 
TLR 110 


(7) (1741) Mor. 12779. 
*Page of (1883) 13 Q. B D.—[#d.] 
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river to protect himself from floads which 
was stated in these terms :— 

“It was found lawful for one to build a fence upon 
his own ground by the side of a river to prevent 
damage to his ground by the overflow of the river; 
though thereby a damage should happen to his 
neighbour by throwing the whole overflow in time 
of flood upon his ground ; but it was found not lawful 
to use any operation in the alveus.” 


The learned Judge also referred to other 
decisions including the one relied on by 
the learned Counsel for the appellant 
here as laying down nothing inconsistent 
with the rule. 

The case of Whalley v. Lancashire and 
Yorkshire Railway Co. (1) was distinguished 
on the ground that in that case the defend- 
ants had allowed the pool of water upon their 
property, and having so allowed the ac- 
cumulation, they subsequently took steps 
they did upon their property; that case 
cannot, therefore, have any bearing on 
fucts which show that the defendants 
neither accumulated water on their own 
land nor discharged it by active steps into 
the plaintiff's land but were only seeking to 
protect themselves from acommon enemy 
which threatened the defendant's property 
as much as it did the plaintiff's. The 
soundness of the rule that itis the duty of 
each riparian proprietor to protect himself 
froma threatened danger irrespective of 


the consequences to his neighbour, was con- 
ceded in Lagan Navigation Co, v. Lambeg - 


Bleaching, Dyeing & Finishing. Co. (8). 
While the maxim sie utere tuo ut alienum 
non laedas which is illustrated in Fletcher 
v. Rylands 19) comes into play only 
when a person for his own purposes 
brings on his land and keeps there some- 
thing which is likely to do mischief if it 
escapes 28 heis responsible for bringing 
and keeping itin his land he must be 
deemed to doso at his peril and would, 
therefore, be prima facie answerable for 
all the damage which is the natural con- 
sequence of its escape. But that principle 
cannot apply to the case of a man who 
cannot be held responsible for bringing the 
dangerous thing on his own land but is 
brought as a consequence of vis major or by 
an act of a third party. 

Now, in this case the defendant himself 
was exposed to the danger of flood in 
consequence of the owner of field No. 38 
having erected an embankment on his own 
field. The mischief having started from 
there found its way to the land of the 


(8) (1927) A 0226; 1927 N Ir. 24; 136 L T417; 91 J P 
46; 96 L J OP 25, 
(9) 18m. L O 13th Ed. 892. 
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defendant who had, therefore, to take steps 
to protect himself against it and in doing 
so he turned back the rush of water into 
the stream which naturally fowed into the 
plaintiff's land. He did not impose any 
extra burden on the plaintiff or expose 
him to any greater danger than his land 
was naturally subjectto as the stream was 
already flowing along the boundary of his 
field which was on a lower level. All those 
persons whose lands were affected by the 
water course during the rains had unques- 
tionable right to adopt such measures as 
would be efficient to protect their lands 
from flood. The owner of field No. 38 did 
so and the owner of field No. 47, the 
defendant, did so to protect their respective 
fields from what was a common danger. 
The plaintiff, therefore, cannot have any 
grievance against either of them. Assum- 
ing that the owner of field No. 38 was the 
person who started the mischief by raising 
an embankment on his own field still the 
defendant would not be liable as he took 
steps to savehis own land from the con- 
Sequences of the mischief intiated by the 
owner of field No. 38. His position was 
exactly the same as that of Willis or Ryal in 
the case of Scott v. Shepherd (10) as he was 
acting under an imperative necessity for the 
security of his own property. Whatever 
he did was only a continuation of the mis- 
chief started by the owner of field No. 33. 
Consequently it is not the defendant but 
the owner of field No. 38 who would be 
liable if at all anybody is liable. 

In Whitmores (Edenbridege), Limited v, 
Stanford (11) it was held that the rule in 
Rylands v, Fletcher (12) does not extend 
to making the owner of the land liable for 
consequences brought about by the collect- 
ing and impounding on his land by another 
person of water, or any other dangerous 
element, not for the purposes of the owner, 
but for the purposes of thit other person. 
This rule applies to the present case as it is 
clear that the owner of tield No.38 for his 
own purposes, viz, to rid his land of the 
mischief, diverted the water course to the 
deferidant’s land and the accumulation of 
water there was not made as a voluntary 
act by the defendant for his own benefit but 
by a third party for ridding his land of the 
calamity. 

It appears to me clear that as the defend- 


(10) 1 Sm, L O 13th Ed. 513. 
(11) (1909) 1 Oh. 427; 78 L J Ob, 144; 99 L T 924; 25 
T LR 169 


(12) (1868) 3 H L 330; 37 LJ Ex, 16i;19 LT 
220, 
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ant was not responsible for floods during 
rains and was himself in the unfortunate 
position of being exposed to danger and 
had to take steps to protect himself, he 
cannot be held liable for any injury result- 
ing tothe plaintiff whoin any case would 
have had to put up with it although in 
somewhat lesser degree as the streami 


Da rag flowed along the boundary of his 
eld. 


The appeal fails and is dismissed with 
` costs. 


D. Appeal dismissed. 


namamu 


_ LAHORE HIGH COURT 
Criminal Appeal No. 1282 of 1937 
January 4, 1938 
Young, C. J. AND TEK Caanp, J, 
KARTAR SINGH—ConvIoT— APPELLANT 
VETSUS 

_ ”_ EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 164 
—Confession recorded but no certificate as required 
by s. 164 appended—Magistrate examined as witness— 
Confession held admissible—Penal Code (Act XLV 
of 1860), s. 302—Sentence—Wife of accused, of loose 
character and “conceiving from stranger when at 
parents’ house—Giving birth to illegitimate child on 
return to husband's house—Accused chafed by 
fellow villagers—Accused feeling insulted killing her 
—Extreme penalty held uncalled for. 

A confession of an accused was recorded by a 
Magistrate after giving him ten minutes’ time to reflect. 
But no certificate as required by 8.164, Criminal Pro- 
cedure Qode, was appended. The Magistrate him- 
self was examined as a witness and had deposed 
that he had satisfied himself that the confession was 
made voluntarily and that he had warned the ac- 
cused that he need not make the confession, and 
that if he made one, it could be used against him : - 

Held, that there was no reason to disbelieve the 
sworn testimony of the Magistrate and that this 
confession was admissible in evidence, 

The deceased was a person of loose character and 
while living in her parents’ village she conceived 
from a stranger and came to her husband's 
house in a stage of pregnancy. She then gave birth 
to an illegitimate child in his house, and he was 
chafed by his fellow villagers who “ congratulat- 
ed " him on the birth of a son, whereupon he mur- 
dered her : 

Held, that this was not a case in which the 
extreme penalty of thelaw should be imposed on 
him. The ends of justice would be met by im pos- 
ing a sentence of transportation for life. 

Or. A. fiom an order of the Additional 
Sessions Judge, Amritsar, dated November 
12, 1937. 

Mr. A. R. Kapur, for the Appellant. 


Mr. R. C. Soni, for the Advocate-General, 
for the Crown. 


Tek Chand, J.—Kartar Singh. Jat of 
Mauza Sarai Amanat Khan, Tehsil Tarn 
Taran, Amritsar District, has been con- 
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victed of the murder of his wife Musammat 
Amar Kaur and has been sentenced to 
death. At the same trial, he has also 
been convicted under s. 326, Indian Penal 
Code, for having caused grievous hurt 
with a dangerous weapon to an illegiti- 
mate son who had been born to Musam- 
mat Amar Kaur fifteen days before the 
occurrence. For this latter offence, Kartar 
Singh has been sentenced to rigorous im- 
prisonment for seven years. Musammat 
Amar Kuar was married to the appellant 
seven or eight years ago. Subsequently she 
became of loose character and was discard- 
ed Ly the appellant and was sent back to 
her parent's village. He himself appears to 
have given up wordly affairs and began to 
reside in the local Gurdawara, and is stated 
to have led the life of a devout Sikh. 
Musammat Amar Kaur's parents tried once 
or twice to bring about a reconciliation 
but as the appellant continued to hear 
stories about her loose character, he declined 
to receive her back. About nine months 
before the occurrence, Musammat Amar 
Kuar conceived from some other person 
while living in her parents’ - village. 
Shortly afterwards her parents brought 
her back to Sarai Amanat Khan and left 
her in the appellant’s house. There she 
gave birth to a son about 15 days before 
she was killed. The appellant felt insulted 
at the birth of an illegitimate child in his 
own house, and resented people congratu- 
lating him on the birth of a “son.” 

It is alleged that on the night between 
August 9 and 10, 1987, the appellant 
came to his chaubaraand invited Musammat 
Amar Kuar to come there to help him in 
lifting a bundle of wheat, Accordingly she 
came into the chaubara, and the appellant 
stabbed her in the abdomen with a kirpan. 
She fell down wounded and began to groan, 
Tne appellant then stabbed the child and 
went back to the Gurdawara. The cries of 
the wounded persons attracted some neigh- 
bours, who brought the village physician 
Nabi Bakhsh (P. W. No. 7). In the mean- 
time, some relations of the appellant had 
also come, and brought him back from the 
Gurdawara to his own house. Hakim Nabi 
Bakhsh dressed the wounds of Musammat 
Amar Kuar and the child. On his arrival, 
Nabi Bakhsh asked Musammat Amar Kuar 
as to what had happened and she replied 
that the appellant, who was sitting nearby 
had thrust a kirpan into her abdomen. 
Nabi Bakhsh then addressed the appellant‘ 
and asked him: “Bhat, what have you 
done?” The appellant replied: “She has 
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suffered the consequences of her acts and I 
will suffer the consequences of my acts.” 
Musammat Amar Kuar died shortly after 
sunrise. The child was removed to the 
hospital, where it remained till the 22nd 
when it died, the cause of death, according 
tothe Oivil Surgeon, who performed the 
post mortem examination, being ‘weakness 
and malnutrition.” There is no direct evi- 
dence of the crime. The prosecution, how- 
ever, rely upon the extra-judicial confession 


made by the appellant before Hakim Nabi . 


Bakhsh and two of the village lambardars 
Wassan Singh (P. W. No. 4) and Kartar 
Singh (P. W. No. 13). In addition to 
this, there is the confession made by the 
appallant before Khan Fazal Qadar Khan, 
Magistrate, Second Class, on August 11, 
1937. The learned Additional Sessions 
Judge has accepted these confessions as 
true. 

Before us, the learned Oounsel for the 
appellant has argued that the recorded 
confession before the Magistrate is inadmis- 
sible in evidence as it was not made volun- 
tarily and the requirements of s. 164, 
Criminal Procedure Code were not com- 
plied withh We see no force in the 
contention. It appears from the statement 
of the Sub-Inspector that the appellant was 
produced hefore the Magistrate in order to 
get a remand. When he was brought before 
the Magistrate the appellant stated that he 
wanted to make a confession. On this 
the Magistrate had the handcuffs removed, 
gave him ten minutes’ time to reflect, and 
then recorded the confession (Ex. P. W.) 
and after recording it remanded him to the 
judicial lock-up. The certificates required 
by s. 164 are not appended to the confes- 
sion (Ex. P. W.), but the Magistrate has 
been examined as a witness and has 
deposed that he had satisfied himself that 
the confession was being made voluntarily, 
that he had told the appellant that he need 
not make any confession to him and that 
if he made one, it might be used against 
him. There is no reason to disbelieve the 
swcrn testimony of the Magistrate. We hold 
therefore that this confession is admissible 
in evidence. But even if the recorded con- 
fession be left out of consideration, there is 
mo reason to doubt the genuineness of 
the extra judicial confession made by the 
appellant before Hakim Nabi Bakhsh and 
the two lambardars, Wassan Singh’ and 
‘Kartar Singh. All these witnesses have 
given clear, consistent and convincing evi: 
dence, and no reason has been suggested to 
doubt the veracity of any one of them. We 
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accordingly hold that the appellant killed 
Musammat Amar Kuar with a kirpan and 
that he also stabbed the child. He has 
therefore been rightly convicted under 
s. 302 of the murder of Musammat Amar 
Kuar and under s. 336 for causing griev- 
ous anu with a dangerous weapon to the 
child. 


There remains the question of sentence. 
There is no doubt that Musammat Amar 
Kuar was a person of loose character and 
that while living in her parents’ village she 
conceived from a stranger and came te the 
appellant’s house in a state of pregnancy. 
This was naturally resented by the appel- 
lant. She then gave birth to an illegiti- 
mate child in his house, and he was chafed 
by his fellow villagers who “congratulated” 
him, on the birth of a son. In these cir- 
cumstances, we think that this is not a case 
in which the extreme penalty of the law 
should be imposed on him. We think that 
the ends of justice will be met by impcsing 
a sentence of transportation for life. We 
accordingly maintain the conviction but 
commute the sentence of death to one of 
transporation for life. To this extent the 
appeal is accepted. The sentence of seven 
years’ rigorous imprisonment under s. 326 
for causing grievous hurt to the child is 


confirmed. The two sentences will run 
concurrently, 
D. Sentence commuted. 





RANGOON HIGH COURT 
Criminal Appeal No. 997 of 1937 
September 9, 1937 
MAOKNEY, J. 

ISMAIL PEER MOHAMED—APPALLANT 
versus 
Tas KING—RESPONDENT. 

Penal Code (Act XLV of 1660), 8. 421—Shop- 
keeper with stock of goods obtaining credit and 
selling goods without making payment to kis creditors 
—Whether offence under s. 421. 

The property of a debtor cannot be distributed 
according to law save after the provisions of the 
relevant enactments have been complied with. It 
cannot be held without further proof that a shop- 
keeper who has stocked his shop with goods ob- 
tained on credit and who sells these goods without 
making any payment to hig creditors has committed 
an offence punishable under s. 421, Penal Oode. In 
selling these goods, which are his own inspite of 
the fact that he has not yet paid for them, he is 
not causing wrongful gain to himself; neither is he 
causing wrongful loss to anybody, because unless the 
creditors have obtained some legal right over the 
property he is not by his action depriving them to 
any right of theirs. 

Or. A. from an order of the Second Ad- 
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ditional Magistrate, 
August 14, 1937. i 
Mr. Beecheno, for the Appellant. 


Judgment.—The appellant Ismail Peer 
Muhammad was a piece-goods retailer, In 
March 1936 he had two stalls in the Soortee 
Bazaar but the goods in those stalls had 
not been paid for by him and he felt 
himself unable to satisfy all his creditors. 
Accordingly he offered to make over to 
four of them all his bcoks, his outstanding 
bills and the goods in his stalls : the inten- 
tion was that they should arrange with his 
creditors for a settlement of all their dues 
by realizing the stock and the outstand- 
ings. This took place on March 10. In 
pursuance of this arrangement, a deed of 
agreement was drafted wherein it was 
stated that the appellant handed over' all 
his goods and outstandings to the creditors, 
that the creditors were to realize the value 
thereof and then proportionately distribute 
the amount realized between them all in 
complete settlement cf their dues. On 
April 12, the appellant signed this agree- 
ment with the express stipulation that all 
his creditcrs should sign. Obviously the 
arrangement would he of no use to the 
appellant unless all the creditors did sign. 
On 4pril 17, the appellant opened his 
stalls and subsequently removed all the 
goods, which he had evidently scmehow 
disposed ci by now. One of the creditors, 
being one of those to whom the goods had 
been entrusted, then prosecuted the ap- 
pellant under s. 421, Indian Penal Code. 
This section or the relevant portion thereof 
Teads : 

“Whoever dishonestly or fraudulently removes 
any property intending thereby to prevent, or 
knowing it to be likely that he will thereby pre- 
vent, the distribution of that property according 
to law among his creditors shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both.” , 

The learned Magistrate who tried the 
case was of the opinion that the appellant 
had committed such an offence. He had 
taken possession of gcods worth between 
Rs. 3,000 and Rs. 2,500 but he had not 
settled his debts more than tothe extent 
of a few rupees. By removing his goods 
to an unknown place and disposing of them 
at his pleasure he had deprived his credi- 
tors of their right to attach them and 
realize their debts out of the proceeds of 
the sale thereof: so he had caused wrongful 
gain to himself and wrongful loss to his 
creditors. 

1 am unable to agree with the learned 
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Magistrate’s view. It is clear that the 
handing over of the goods to four selected 
creditors was done merely as a prelimi- 
nary to the formulation of a scheme of 
composition with all his creditors. It is 
clearly proved in evidence that there were 
some creditors who did not agres to this 
arrangement. 

It appears to me that the appellant 
was, on finding that to be the cage, entitled 
to take back his property and proceed as 
if the scheme had never been thought of. 
He had not absolutely handed over his pro- 
perty to his creditors. That could take 
place only on completion of the agree- 
ment. The creditors had not obtained any 
right or title to the appellant's goods. Oon- 
sequentiy it cannot besaid that they had 
any right to the distribution of the appel- 
lant’s property according to law, and appel- 
lant’s actions could not be said to prevent 
the distribution of that property according 
to law. 

The property of a debtor cannot be dis- 
tributed according to law save after the 
provisions of the relevant enactments have 
been complied with. It cannot be held 
without further proof that a shop-keeper 
who has stocked his shop with goods 
obtained on credit and who sells these 
go-ds without making any payment to his 
creditors has committed an offence punish- 
able under s. 421, Indian Penal Code. 

There can be no question of fraudulent 
conduct here. It has to be shown that the 
debtor acted dishonestly : but in selling 
these goods, which are his own in spite of 
the fact that he has not yet paid for them, 
he is not causing wrongful gain to himself; 
neither is he causing wrongful loss to any- 
body, because unless the creditors have 
obtained some legal right over the property, 
he is not by his action depriving them of 
any right of theirs. It is not sufficient to 
show that his action may deprive them of 
a recourse of which if they had acted in 
time they might have availed themselves, 
It is not shown in the present case even 
that any of the creditors were about to 
bring suits to recover their debts. There 
is further nothing to show that by pre- 
tending to be willing to come to an agree- 
ment he had stayed ‘of any suits. 

In these circumstances I hold that the 
appellant ought not to have been convicted. 
His appeal is allowed, the finding and 
sentence of the lower Oourt are set aside 
and the appellant Ismail Peer Muhammad 
is acquitted. 

D. Appeal allowed. 
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LAHORE HIGH COUR 
Criminal Revision No. 1424 of 1934 
February 2, 1938 
Young, O., J. AND TEK Onanp, J. 
EMPEROR —PROSEOUTOR 
versus 
` TULSI RAM—Acovsep—ResponDENT. 
Criminal Procedure Code (Act V of 1898), s. 133— 
“Applicability — Long-standing obstruction—Section, 
if applies—Action under 3. 133, when can be taken. 
Section 133, Criminal Procedure Code, is not in- 
tended for long-standing obstructions but foran un- 
lawful obstruction lately built in a public place. 
It is only on proof of urgency or imminent danger 
to the public interest that action under s. 133 et seg 
can be taken, and these provisions should not be 
allowed to be used as a substitute for litigation in 
Civil Courts. Chapter X of the Code deals with 
“public nuisances” and provides a speedy and summary 
method for dealing with them, in cases of great 
emergency and where there is imminent danger to 
the public interest, The fact that an obstruction 
has been. allowed to stand, without objection, in a 
public place for many years itself indicates 
` that there is no such emergency or imminent danger 
to the public interest. The existence of a long- 
standing obstruction cannot, therefore, without 
proof of something having recently happened, be 
considered to be a “ public nuisunce.” Baisakhi 
Ram v. Emperor (1), Khair Din v. Wasan Singh 
(2) and Ghurahu Das v. Shakal Raj Das (6), followed 
Berkhandi v. Emperor (3), overruled. 
Cr. R. from the order of the Sessions 
Judge, Hoshiarpur, dated August 6, 1937. 
Mr. Muhammad Monir, Assistant to the 
Advocate General for the Crown. 
Mr. D. N.. Aggarwal, for the Respondent. 
Young, C. J.—This is a petition by the 
Crown for revision of the order of the Sese 
sions Judge, Hoshiarpur, by which he 
affirmed the order of a Magistrate of the 
First Class dismissing an application by the 
Secretary of State for India in Council for 
removal of an obstruction on a public road. 
The alleged obstruction is a thara which 
was constructed about 14 years ago by the 
respondent and his brothers. The public 
road in question is situate within Munici- 
pal limits, and it has been found that the 
respondent and his brothers, before con- 
structing the thara, had taken the sanction 
of the Municipal Committee. No objection 
to the construction of the thara, or to its 
continuance, was made on behalf of the 
Secretary of State or by any member of the 
public during this long period. Nor has it 
been alleged, or shown, that anything has 
happened recently to make the existence of 
the thara more objectionable to the public 
than it might have been before. Indeed, 
. it is by no means clear that the construc- 
tion of the thara in question was “unlaw- 
ful.” On these facts, we agree with the 
Courts below that no case has been made 
out for the exercise of the summary jurise 
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diction of Criminal Courts under Oh. X of 
Criminal Procedure Code. ` 

The trial Magistrate in rejecting the 
application has followed a Single Bench 
decision of Addison, J. in Baisakhi Ram 
v. Emperor (1), where it was laid down that 
s. 133 is not intended for long-standing 
obstructions but for an unlawful obstruac- 
tion lately built in a publie place. The 
same learned Judge has re-affirmed this 
view in Khair Din v. Wasan Singh (2). On 
revision before ns, ib has been pointed out 
by Counsel for the Crown that these rul- 
ings are in conflict with a Single Bench 
decision of Coldstream, J. in Barkhandi v. 
Emperor (3), which, itis urged, lays down 
the law correctly. After hearing Counsel 
we are unable to accept this contention. 
It has been frequently pointed out that it 
is only on proof of urgency’ or imminent 
danger to the public interest that action 
under s. 133 et seq can be taken, and that 
these provisions should not be allowed to 
be used as a substitute for litigation in 
Civil Courts. Mir Imam Abdul Aziz v. 
Queen- Empress (4), and Farzand Ali v. 
Hakim Ali (5). The view of the law taken 
by Addison, J. isin accord with that of the 
Allahabad High Oourtin Ghurahu Das v. 
Shakal Raj Das \6), where it was held that 
s. 133 is notintended to be employed to 
avoid the necessity of filing a civil suit in 
regard toa construction which has been in 
existence for a number of years. 

Coldstream, J. in the case above cited, 
while dissenting from these rulings, thought 


` that they appeared to import into the law 


on the subject conditional clauses for which 
there is no statutory authority. With all 
defence, we think that this is not so. 
Chapter X of the Court deals with “public 
nuisances,’ and as has been stated above 
provides a speedy aud summary method for 
dealing with them, in cases of great emer- 
gency and where there is imminent danger 
to the public interest. The fact that an 
obstruction has been allowed to stand, with- 
out objection, in a public place for many 
years itself indicates that there is no such 


(1) A IR 1930 Lah. 361; 120 Ind. Cas. 796; (1930) 
Or. Oas. 965; 31 Or, L J 167; Ind. Rul. (1930) Lah 
156. a 

2) A IR 1935 Lah. 28; 159 Ind. Oas, 374: (19 
Os bas 19; 37 Or. L J 70; 8 R L 381. ¥ (1935) 

(3) A IR 1931 Lab. 159; 134 Ind. Oas. 783; (1931) 
Or. Oas, 271; 32 Or, L J 1284; Ind, Rul. (1931) Lah, 
gyi. 

(4 4 P R1897 Or. 

(5) 37 A26; 26 Ind. Oas. 632; A I R 1914 AN 
491; 16 Or. LJ 40; 12 A L J 1241. 

(6) A I R 1926 All. 157; 91 Ind, Oas, 59; 27 Or, LJ 
27; 24 A LJ 112, 
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emergency or imminent danger to the 
public interest. The existence of a long- 
standing obstruction cannot therefore with- 
out proof of something ‘having re- 
cently happened, be considered to be a 
“public nuisance.” We hold that the law 
has been correctly laid down in Baisakhi 
Ramv. Emperor (1), and Khair Din v. 
Wasan Singh (2), and that the Secretary 
of State in this case misconceived his re- 
medy, and his application was rightly 
dismissed by the Magistrate and the Ses- 
sions Judge. We confirm the order of the 
Courts below and dismiss this petition. 


D. Petition dismissed. 





RANGOON HIGH COURT 
Criminal Revision No, 517-B of 1937 
November 15, 1937 
Baauusy, J. 

MAUNG BA AND oTHEBS—APPLICANTS 
versus 
Tar KING—Opposite PARTY 
Criminal Procedure Code (Act V of 1898), 9, 238 
(li-—Fracas—Charge under s. 353, Penal Code (Act 
XLV of 1860), for assaulting public servant— 
Magistrate taking cognizance and finding ordinary 
person assaulted—Whether can convict person guilty 

of that assault. _ | i 

Where a fracas is the basie ofa Police charge- 
sheet by assaulting a public servant which comes 
properly before a Magistrate and after he hastaken 
cognizance of the case he finds that in the transac- 
tion which was reported to him an assault was commit- 
ted on some other person not mentioned in the original 
complaint or that the person assaulted was not a 
public servant but an ordinary villager, the Magis- 
trate can deal with that assault and convict the 
person guilty of it. In re, Akbar Momin (1), dis- 
sented from. > 

Cr. R. from an order of the Township 


Magistrate, Ckaung U, dated July 6, 1937. 
Mr. K. C. Sanyal, for the Applicants. 
Order.—lI have taken the facts as given 

by the lower Courts. I see no reason for 

interference with these findings of fact in 
revision. Aung Dun, a villager of Kinmun 
village, got drunk. He had an iron fork in 
one hand and a dah in the other, and he 
was going about the village shouting abuse, 
cutting fence posts, and in general, making 

a thorough nuisance of himself. He abused 

the headman and performed certain inde- 

cent acts in front of his house; so the 

headman, as he was entitled to, called a 

posse of villagers, disarmed Aung Dun, 

arrested him and proceeded to take him to 
his house witha view to sending him and 
his weapons to the Police Station. He was 
‘perfectly entitled to do this. Before they 
got to his house, they had to pass the com- 
pound of the house of Maung Ba. Maung 
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Ba and his son and daughter, Thein Pe 
and Ma Thein Tin, came out, asked what 
it was all about and proceeded to try to 
snatch the dah out of the hands of Po Sat, 
the villager who was carrying it. A struggle 
ensued and in the end Po Set let them have 
the dah and they took it away. About half 
an hour later, before the party had started 
to the Police. Station with Aung Dun, Ma 


‘Thein Tin came to the headmun’s house 


and threw the dah into his compound: say- 
ing. ‘Here is the dah.” Arising out of 
this the Police sent up the three accused 
with a chargessheet showing that they had 
committed an offence under s. 353, Indian 
Penal Code. The Magistrate heard the pro- 
secution witnesses and framed a charge 
against the three accused charging them 
with having used criminal force 

“to Maung Ngwe Gaing,a public servant and his 
party while they were bringing the accused Maung 
Aung Dun and exhibit dah with intent, etc.” 

He found them all guilty and sentenced 
the men tothree months’ rigorous imprison- 
ment each and Ma Thein Tin to pay a fine 
of Rs. 51. They all appealed and the learn- 
ed Sessions Judge altered the convictions 
to convictions under s. 352 and reduced the 
sentences to a fine of Rs. 45 in the case of 
Maung Ba and Rs. 40 in the case of each of 
his children. The main point on which he 
reduced the sentence was that although 
the headman was a public servant, Po Set, 
from whose possession the dah was forcibly 
seized, was nota public servant, Against 
this order passed by the learned Sessions 
Judge the present application for revision 
has been filed. The main ground argued 
was that when the Sessions Judge found 
the applicants not guilty under s. 353, he 
had no jurisdiction to alter the conviction 
to one under s. 352. This argument was 
based upon an extract from Gour's “Penal 
Law of India,” (Edo. 4, p. 1746) and the 
case in In re Akbar Momin (1). I have stu- 
died In re Akbar Momin (1) and I must 
say that I cannot understand it, that is, 
not if the words used have their correct 
meanings. It seems to me that in the 
statement of the facts of the case the edi- 
tor is using the word “charge” in its Police 
sense and notin its Oriminal Procedure 
Code sense. There is a passage. “On the 
complaint cf Ahmed four persons were sent 
up for trial...who were charged under 
ss. 353 and 352". Apparently, this does not 
mean “against whom charges were framed 
under ss. 353 and 352." In any event it 
is not clear from this judgment whether 
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a charge was framed against the accused 
under s. 353, for assaulting a Police Off- 
cer, in which case, of course, the accused 
could not be convicted under any section 
at all for an assault on somebody else ; or 
whether a separate ‘charge was framed 
against him for assaulting the witness. If 
this reported caseréally bears out the inter- 
‘pretation put upon it'in Gour’s work, name- 
ly, that when there ia charge of assaulting 
a public servant which come properly be- 
fore. a Magistrate and after he has taken 
cognizance of the case he finds that in the 
transaction which was reported to him an 
assault “was committed on some other per- 
son not mentioned in the original complaint, 
he is debarred ‘from dealing with that 
assault, I respectfully.dissent from it. When 
a fracas is the basis of a Police charge-sheet, 
and inthe course of that fracas, when the 
Magisterial‘ inquiry is complete, the fact 
emerges that some 
has been assaulted, I see no reason why 
the Magistrate shall not convict the person 
guilty of that assault for that assault. 


In the present case the original charge 
was not satisfactory. The charge was of 
using Criminal force to Maung Ngwe Gaing, 
a public servant, and his party, but the 
parties were perfectly aware of what they 
were charged with, namely using criminal 
force to Maung Po Set, one of the head- 
man’s posse of villagers. The evidence was 
all with regard to the struggle for the dah 
which he was holding, and after they have 
been convicted under s. 353, for assaulting 
Po Set whom the Magistrate thought to be 
a public servant, when the Apppellate Oourt 
finds that he was assaulted, but that he 
was not a public servant, there is no bar 
under the Criminal Procedure Code to the 
conviction being altered to one under s. 352. 
That is a simple and logical deduction 
which must be made from s. 238 (1), Ori- 
minal Procedure Code. In my opinion, 
these convictions are quite correct. As the 
case, however, is before me, I think that 
one alteration might be madein favour of 
the accused Ma Tein Tin. She cooled down 
quickly and brought the dah back to the 
headman. I think this gesture might be 
countedin her favour, I would, therefore, 
haive her fine. My order is, therefore, that 
the sentence passed against Ma Thein Tin 
will be that she will be fined ks. 20, or in 
default, ten days’ rigourous imprisonment, 
Any excess fine which she may have paid 
will be refunded to her. The convictions of 
all the three accused will stand and the 
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sentences passed on Maung Ba and Maung 
Thein Pe will be left unaltered. 
D. f Order accordingly. 


CALCUTTA HIGH COURT 
First Civil Appeal No. 131 of 1935 
January 28, 1937 
S. K. Guosz AND MONAIR, JJ. 
SARADA PROSAD GHOSE AND OTAERS— 
APPELLANTS 
VETSUS 
PRAFULLA CHANDRA GHOSE anp 


OTHERS— RESPONDENTS 

Landlord and tenant—Land let out for reclamation 
—Lease providing progressive increase of rent up to 
fixed rate and liable to be further increased if rate 
is increased by Government — Tenancy, nature of— 
Bengal Tenancy Act (VIII of 1885), s. 104-J— 
Creation of lease before Bengal Tenancy Act—Stipula- 
tion as torent, if affected. 

A lease deed of certain land stated that the land 
was let out for reclamation, that there should be 
progressive increase of rent till certain specified rate 
was reached and then the rent should be taken to be 
fixed subject to the condition that in case the rate of 
Tevenue was increased by the Government the lessee 
should pay the increased rate proportionately : 

Held, that the rate of rent was fixed, subject to the 
contingency as to increase of revenue by Government. 
Huro Prasad Roy Ohowdhury v. Chundee Churn 
Boyragee (1), Port Canning Land Improvement Co., 
Lid. v Katyani Debi (2) and Satya Charan v. Mohan 
Seal Das (8), relied on. 

In the case of a lease which was created before 
the Bengal Tenancy Act, the stipulation as to rent 
must remain unaffected as between the ccntracting 
parties in the absence of an express provision to the 
contrary in the Act. The omission to record special 
incident of the tenancy has not the finality as to rent 
under s. 104-J, and the landlord is precluded from 
taking advantage of any enhanced rent which might 
be recorded by reason of re-settlement. Ambica 
Charan Chakravarti v. Joy Chandra Ghosh (4) and 
Prosanna Kumar Adhikari v. Rachimuddin Howiadar 
(8), distinguished. 

F.O A. from an original decree of the 
Additional Sub-J adge, Khulna, dated March 


22, 1935. 

Dr. Radhabinode Pal, Messrs. Nirmal 
Kumar Sen and Anil Chandra Roy 
Choudhury for the Appeilants. 

Messrs. Anilenrda Nath Roy Choudhury 
and Jnanendra Nath Bakshi, for the Res- 
pondents. 

Mr. Surjya Kumar Aich, for the Deputy 
Registrar. 

S. K. Ghose, J.—This is an appeal by 
the defendants in a suit tor rent, the ques- 
tion raised being as to the amount of rent 
payable. Plaintiffs are owners of a iem- 
porarily settled estate T. 919 of the Khulna 
Coliectorate which comprises 4 mouzas, the 


‘defendants’ tenure being within one of 


them. The original revenue from the 
entire estate was Rs. 2,250 upon a settle- 


ki 
‘ 
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ment of 99 years. In 1932 there-was a re- 
settlement for 30 years and the revenue 
fixed was Rs. 11,205. The defendant’s tenure 
was created on March 31, 1870, and the 
annual rental then payable was Rs. 687-4-0 
for an area of 800 dighas. In 1930 there 
was assessment of additional rent for 
additional area and the entire annual rent 
then fixed was Rs. 728-2as 14g. In 1932 
when there was the resettlement, the 
annual rent was increased to Rs. 2,822 under 
Ch. X, Part 2, Rengal Tenancy Act, this 
rent being recorded as payable from April 
1, 1932. Plaintiffs have sued on ;the basis 
of the Record of Rights at the above rate 
for the period subsequent to April 1, 1932. 
The main defence is that s. 104-J, Bengal 
Tenancy: Act, is not applicable to this jama 
and that the plaintiffs are not entitled to 
get more than the rate of Re. 728 2as-l4g. 
yearly. The Subordinate Judge has hed 


“ against this defence and decreed the suit. 


Hence this appeal. 


The questicn is whether in this suit 
Plaintiff is entitled to the rent as record- 
ed under Part 2, Ch. X, Bengal Tenancy 
Act, and claimed by him, or whether he is 
only entitled tothe reut as contracted for 
in the kabuliyat Ex. A and the potta Ex. B. 
The lease came into existence before the 
Bengal Tenancy Act. The recitals show 
that the land was let out for reclamation 
and the terms provide for a progressive in- 
crease of rent until the ‘full rate of § annas 
‘per bigha’ is reached. Thereafter the rent 
is taken to be fixed, subject to the condi- 
tion that if the rate of revenue be ever 
increased by Guvernment the tenant would 
pay increased rent proportionately. The 


relevant clause in Ex. A runs thus; 

“Besides the Dak cess and the Road cess no other 
imposition will ever be made besides the rate of 
rent ‘fixed, but whatever order will be made by 
Government atthe time of settlement in future tu- 
wards increment in respect of these lands will also 
be added to the jama to be paid by us.” | 


Therefore subject to this contingency as 
to'increase of revenue by Government the 
rate of rent is fixed. That this is the 
character of the tenancy is supported by 
the decisions in similar cases, e.g. Huro 
Prasad Roy Chowdhury y.Chundee Churn 


Boyragee (1), Port Canning Land Improve- . 


ment Co., Lid. V. Katyani Vebi (2), and Satya 


Q) 9 0505; 120 L R 251. i 
(2) 470 280; 53 Ind. Gas. 522; A IR 1919 P O 42; 
461 A279; 37M L J 578,17 AL J1061,1U0 PL 
(P C) 91; (1920) M W N 160; 24 O W N 369,11 L W 
290; 22 Bom. L R 437;32 OL J1; 27 M L T195 
) 
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Charan v. Mohan Weal Das (3). This is.also 
not disputed by th¢Jearned Advocate for 
the plaintiff-responféntin this-Court. But 
he has contended tat in spite of the pro- 
visions as to rent inthe lease, when once 
the rent has been*&éttled under s. 104, 
Bengal Tenancy Act; ‘the tenant is bound 
to pay that rent. Tih is the view taken 
by the learned Su@rdinate Judge who 
pointed out that it Wopen to the tenant 
to move the Revenue Officer under s..104 E 
or 104-G or the Civil ‘Court under s. 104-H, 
that he failed to do so, and that the 
entry of rent is conclusive under s. 104-J. 
Dr. Pal for the defendant-appellant does 
not dispute this, but his contention is that 
the provision in the lease is a special con- 
dition or incident of the tenancy, that the 
record, or the omission to record, as to 
this hasno more finality than that under 
s. 103-B, cl. (5), that is to say, that it is 


x 


open to defendant to show by evidence, ' 


in other words by producing the documents 
of lease, that so far as the plaintiff is 
concerned he is not entitled to more than 
is stipulated for in the documents of lease. 
When there is a Record of Rights pre- 
pared, the particulars to be recorded are 
those as laid down in s. 102 and they 
include the rent payable at the time the 
Record of Rights is being prepared, the 
special conditions and incidents, if any, cf 
the tenancy and so on. This record when 
finally published is presumed .to be cor- 
rect until it is proved by evidence to he 
incorrect; Section 103-B (5). 
settlement of land revenue is not being 
made, fair and equitable rent may be 
settled unders. 105 on the application of 
the parties and the decision becomes final 
under s. 107. But where a settlement of 
land revenue is being made, Government 
has to fix the basis of such settlement by 
finding the assets of the estate and so 
we have it that in every case in which a 
settlement. of land revenue is being made, 
the Revenue Officer shall proceed under 
s. 104 to settle fair and equitable rent. In 
doing so, the Revenue Officer may settle the 
existing rentalsrecorded in the Kecord of 
Rights as published under s. 102-A or he 
may enhance or reduce such rentals 
under s. 104-A (1) (d). 

It is open to the parties interested to 
intervenein the settlement’ proceedings 
under s. 104-E and 104-G. A person aggriev- 
ed by the decision may institute a suit in 
the Civil Court on any of the grounds men- 

(3) 36 O W N 183; 138 Ind. Cas, 139; A IR 1932 
Oal, 436; Ind, Rul. (1932) Cal. 424, 


Where a ° 
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tioned: in,s. 10£:H (3), which are really. 


grounds arising out of ‘the Record of 
Rights as‘finally published under s. 103 A; 
subject to all these provisions, rent;thus 
settled shall be deemed’ to be fair? and 
equitable ‘rent under s. 104-J. Dr. Pal for 
the appellant does not. dispute that it was 
open to the tenant to take steps to have the 
kabuliyat rent recorded; His contention 


is that the kabuliyat rönt in this case is.. 
only a special incident“ of the tenancy. - 


The kabuliyat rent may not. be-tue same 
as the fair and equitable rent settled under 
8. 104-A to 104-F. lf the estate were to be 
sold for arrears of revenue, or Government 
“were to make a fresh settlement with a 
stranger, the kabuliyat would be gone and 
the defendant tenant would be liable to 
pay the fair and equitable rent. But so long 
as the plaintiff is there, ha cannot ask for 
more than what is stipulated for in the 
kabuliyat and the omission to record this 
special incident of the tenancy has not the 
finality as to rent under s. 104-J: Ambica 
Charan Chakravarti v. Joy Chandra Ghosh 
(4). In Priya Nath Das v. Ramtaran Chatterji 
(5), the lease creating a permanent ganii 
tenure was created in 1867 and it contained 
a clause for proportionate abatement of 
rent if any part of the land be resumed 
by Government, ‘In 1884 part of the land 
Was resumed by Government and rent was 
fixed thereon. The suit was for the rent 
as fixed in the settlement of 1884 and the 
defendant pleaded the lease. ‘The plaintiff 
relied on the Bengal Act VIII of 1879, 5.7 
of which provided for record of rent as fair 
and equitable. Their Lordships of the Judi- 
cial Committee say: 

“The settlement proceeding of 1884 cannot be held 
to have abrogated the rights of that respondent 
under the pottah, so long as the Raja Broda Kant 
Roy and his heirs were themselves in a position to 
let himhave the lands. In fact the resumption by 
Government did not disturb the possession either of 
the Raja’s heirs or of Ohatterjee. The mere fact 
of resumption cannot be held to have brought to 
an end the rights of the respondent Ohatterjee under 
the pottah, for the pottah itself recognizes the pre- 
carious nature of the grantor's title, and provides 
against the loss of possession should that be the 


result. The appellant founded mainly on `s. 10y 


Bengal Act VILLI, of the 1879. The claim of the 
respondent Ohatterjee in no way conflicts with the 
operation of this section or with the rights of the 
Government under it, The section is plainly intended 
to fix for the future the liability of such under-tenants 
asmay enter into possession. If it had seemed good 
to the Government to take the land into their own kkas 
possession, or to settle it on strangers to the con- 
tract with the respondent Chatterjee then the record- 


(4)13 C W N 210; 4 Ind. Cas. 470. 
(5) 80 O 811; 30I A 159; 7 OWN 601; 8 Sar. 497 
(PU). s ; 
176—85 & 86 
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ed-rent would have been the rate of payment by 
that reepondent. But the lands having been settled 
on the heirs of the Raja who granted the pottah, 
the Act,does not interfere the contractual rights of 
the subordinate holder. Now the period of the 
settlement being still current, the ganti right still 
subsists, and the respondent is only liable for the 


rent payable under the pottah.” 

This was followed in Prafulla Nath 
Tagorev. T. C. Tweedle (6), upon which 
Dr. Pal has strongly relied. There the lease 
was created in 1860, the relevant provision 
being that if any char or alluviated land 
was serparately settled after “becoming 
Government Khas,” the taluqgdar would not 
get any reduction of the jama mentioned 
in the kabuliyat. In 1911 there was a 
fresh settlement by Government and the 
settlement. authorities settled higher re- 
venue payable bythe plaintiff and higher 
rent payable by the tenure-holder. The 
plaintiff sued for the higher rent thus 
recorded and the defendani pleaded the 


kabuliyat of 1860. The decision was based 


upon an interpretation of the old s. 192, 
Bengal Tenancy Act, and it was held that 
that section does not empower a Revenue 
Officer to fix a rentso as to affect a cone 
tract entered into before the passing of the 
Bengal Tenancy Act. 

This decision does not take us further 
than the present s. 191 of the Act as amend- 
ed by Bengal Act IV of 1923. To that 
extent, Prafulla Nath Tagore v. T. C. 
Tweedle (6), may be said to have become 
“obsolete” (Mitter & Mukerji 1929 Edition, 
p. 667). Butthe above amendment rather 
emphaizes the fact that leases touching 
the rent of tenures if created before the 
passing of the Bengal Tenaucy Act, remain 
unaffected. In Mohendra Nath Biswas v. 
Syam Lal Banerjee (7), the lease was 
created before the passing of the Bengal 
Tenancy Act. There was a re-settlement by 
Government with the original temporary 
settlement holders, but in the course of the 
last settlement the undertenures were not 
mentioned in thesettlement records. In a 
suit for rent, the under tenure-holder pleaded : 


. that there was no longer any relationship 


of landlord and tenant. It was held that 
the effect of re-setilement by Government 
with the original settlement holders or 
their representatives was to keep alive the 
contractual obligation of the subordinate 
holders as amongst themselves. 

For the plaintiff-respondent in this Court, 


(6)350 L J 14; 65 Ind. Cas. 234; AIR 1922 Cal. 
248. . 

(7) 19 CL J 308; 23 Ind. Oas. 16; A I R 1914 Cal. 617; 
18 W N 907. 

(8) 170 W N 153; 15 Ind. Cas. 327. 
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stress has been laid on two cases in which 
the contract was overridden, viz. Ambica 
Charan Chakravarti v. Joy Chandra Ghosh 
(4), which was followed in Prosanna Kumar 
Adhikari v. Rachimuddin Howladar (8). 
No doubt in both cases the ratio decidendi 
was that the rent in the lease must give 
way tothe rent as settled under Part 2, 
of Oh. X, Bengal Tenancy Act. But there 
are points of difference from the present 
case. In Ambica Charan Chakravarti v. 
Joy Chandra Ghose (4), the kabuliyat was 
created before the Bengal Tenancy Act but 
it was no longer binding because the estate 
which was a permanently settled one, had 
been sold for arrears of revenue and purchas- 
ed by Government which then settled it 
temporarily with the plaintifis. In Prosanna 
Kumar Adhikariv. Rachimuddin Howladar 
(8), the kabuliyat was of 1904—a case which 
is now provided for by s. 191. These two 
cases may, therefore, be distinguished. On 
the contrary, it seems to us to be right that 
in the case of a lease which was created 
before the Bengal Tenancy Act, the stipu- 
lation as to rent must remain unaffected 
as between the contracting parties in the 
absence of an express provision to the con- 
trary in the Act. 

In this view the contention for the appel- 

lant must prevail. The rent payable by 
the tenant will be the existing rent as per 
kabuliyat Ex. A plus the increase of re- 
venue which has been assessed in respect 
of the lands covered by the kabuliyat. This 
will have to be calculated by the lower 
Court and a decree made accordingly. The 
suit is accordingly remanded to the lower 
Oourt for further hearing and determina- 
tion. The appellants will get their costs 
in this Court and the parties will get pro- 
portionate costs according to success in the 
lower Court. Further costs will abide the 
result. Let the records be sent down as 
early as possible and let the hearing of the 
case be expedited in the lower Court. It 
“may be added that the decree of the lower 
Court will stand as regards the portion 
not appealed against, being the admitted 
Tent. 

McNair, J—I agree that the appeal 
should be allowed for the reasons given by 
my learned brother. The question for 
decision falls within a small compass but 
at first sight some of the reported decisions 
appear to be conflicting. The lease of 
1377 provided in effect for a fixed rental. 
The estate was re-settled with the plaintiffs 
in 1930 and the “fair rent” showed a con- 
siderable increase over the fixed rent. The 
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landlord seeks to recover the fair rent and 
contends that the entry in the “Settlement 
Records is conclusive against the tenant 
by reason of the provisions of s. 104-J., 
Bengal Tenancy Act, and that the tenant 
is thus precluded from alleging that rent at 
any other rate is. payable. The tenant 
does not dispute that the rent shown in the 
Settlement Record is a fair rent nor does 
he deny that that rent may be recoverable 
by scme other landlord: but, he argues, the 
present landlord has agreed by the terms 
of the lease to exact only a certain rent 
and Łe has thereby precluded himself from 
taking advantage of any enhanced rent 
which may be recorded by reason of the 
settlement. = 


In other words he argues that the ree 
settlement of revenue does not affect the 
rights of the parties inter se. He relies on 
the decision in Port Canning Land Improve- 
ment Co., Ltd. v. Katyani Debi (2), and 
contends that the terms of the kabuliyat 
show thatthe rent was intended to be a 
fixed rent which as between the contracting 
parties was not liable to enhancement under 
the provisions of the rent law. The cases 
reported in Ambica Charan Chakravarti v. 
Joy Chandra Ghosh (4), and  Prosanna 
Kumar Achikari v. Rachimuddin Howla- 
dar (8), and relied on by the defendant are 
distinguishable. ‘Ihe landlord who sued in 
the former case was not the landlord 
who had entered into the original 
contract so that he was not attempting, as 
here, to vary his own contract to his ad- 
vantage. In Prosanna Kumur Adhikari v. 
Rachimuddin Howladar (8), the kabuliyat 
was executed in 1904, long after the passing 
cf the Bengal ‘tenancy Act by which the 
tenant is precluded ‘rom pleading a con” 
tractual rate differing from the rate of rent 
recorded. The appellant's contention must 
therefore prevail that the rent recorded is 
a fair rent but that the rent recoverable 
by the plaintiff isthe rent provided under 
the terms of the kabuliyat and the aPpeal 
must be allowed. 


8. Appeal allowed. 
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‘NAGPUR HIGH COURT 
Oivil Revision Application No. 229 of 
1936 
August 31, 1937 
Boss, J. 
KALYANJI KUNWARJI—PLAINTIFF 
; — APPLICANT 
versus 
TIRKARAM SHEOLAL AND OTHERS— 


DEFENDANTS—NON APPLIOANTS 
Principal and agent—Accounts—Suit 
right only arises if parties are in fiduciary rela- 
tionship—Contract Act (IX of 1872), ss. 182, 18? to 
238-—-Commission agent—If agent, pure and simple, 
under s. 182— Act does not draw fine distinction be- 
tween different classes of agents—It is not exhaustive 
- —Definition of agent is very wide—Person recetving 
goods from another as commission agent and then 
selling them, is agent up to date of sale—Test to deter- 
mine subsequent relationship. 

A suit for accounts is founded on the right of the 
plaintif to receive an account from the other 
party. But sucha rightcan only arise ifthe par- 
ties are in a fiduciary relationship to each other. 

Commigsion agents are agents within s. 182, Con- 
tract Act bubare not agents pure‘and simple. Com- 
mission agents are of course agents up to a point, and 
to that extent, they stand in a position of active 
confidence towards their principals, but beyond that 
they arenot agents in the real sense of the term and 
the relationship between the parties from then on is 
one of debtor and creditor. Kirkham v. Peel (1), 
In re Nevill, Jourdain & Go. (2) and Bhagwandas 
v. Kanji (3), followed. 

The Contract Act, does not draw a fine distinc- 
tion between different classes of agents but the Act 
is not exhaustive, and so far as this part of the law 
is concerned, it merely lays down general principles 
in wide and general terms. For instance, the defini- 
tion of agent given in s. 182 is wide enough to 
embrace aservant pure and simple, even a casual 
employee; but they are not, therefore, all to be 
placed in the same category. 

A person who receives goods from another 
as a commission agent and then sells them for him 
is an agent up toa certain point, that is upto the 
date of the sale, and thereafter may be a debtor 
pure and simple. The test to know the relation is 
this: does the commission agent when he sells, have 
authority to sell in his own name ; has he authority 
in, his ownright to pass a valid title. If he has 
then he is acting as a principal vis-a-vis the pur- 
chasers and not merely as an agent and, therefore, 
from that point on heis a debtor of his erstwhile 
principal and not merely an agent. Whether this is 
50 or not must of course depend upon thefacts in 
each particular cage. 


O. Rev. App. for revision of the order of 
the Court of the 4th Additional District 
Judge, Akola, dated Jannary 27, 1936, in 
Miscellaneous Civil Appeal No. 87 of 1935 
in O. S. No. 15-B of 1934, dated July 9, 
1935. i ' 

Mr. W. B. Pendharkar, for the Applicant. 
“Mr. V. K. Rajwade, for the Non-Appli- 
canis. 


Order.—The only question for deter- 
mination in this revision is whether the 
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Khamgaon Court has jurisdiction to try the 
present case. But the lower Courts hold it 
has not. f 

The plaintiff is a merchant who deals in 
the purchase and sale of grain and cotton 
seed. The defendants who reside and carry 
on Business at Sonpat in the Punjab are 
also merchants who act as commission 
agents in respect of these commodities. 
When one of the plaintiff's agents Hokar- 
mal was at Sonpat he entered into an ag- 
reevent with the defendants at Sonpat on 
behalf of his principal for the sale of grain 
and cotton seed. The arrangement was 
this: the plaintiff was to send the defen- 
dants consignments of these goods from 
time to time from Khamgaon: the defen- 
dants were to.keep these goods with them 
and await instructions from the plaintiff 
about the sale: then as soon as the plain- 
tiff gave them the word, they were to sell 
and in due course hand over the sale 
proceeds to the plaintiff less their commis- 
sion charges : the money, however, was not 
to be paid at Khamgaon but at Delhi. These 
are the facts found by the Appellate Court 
and must, of course, be accepted here. 
They are not disputed except as regards the 
place of payment. 

As regards that the method of payment 
was this: The defendants were to send 
the plaintif? accounts from time to time of 
the various sales made by them. The 
plaintiff- was then to draw hundis on one 
Thakurdas of Delhi and the defendants 
guaranteed that Thakurdas would honour 
these Rundis. Of course the question 
arises whether this was payment to the 
plaintiff at Khamgaon or at Delhi. Tue 
plaintiff admitted that he had to bear the 
commission charges on the hundis and so 
it is clear that the nett amount which he 
actually received was not the full amount 
due from the defendanis but that sum 
less the commission charges on the hundis. 
The lower Courts deduce: from this that 
Thakurdas was acting as the plaintiff's 
agent for the purposes of receiving these 
payments and therefore held that the pay- 
ment was to be at Delhi. This conclusion 
is eminently reasonable and cannot be ques- 
tioned in revision. 

So far as delivery is concerned, it was 
clearly to be at Sonpat. The plaintiff 
engaged the defendants to sell these goods 
for him and of course the «defendants 
could not do this until they actually re- 
ceived the goods; indeed according to the 
plaint, the contract was that the goods. 
were not to be sold till the plaintiff gave 
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permission: till then, they were to be stored 
by the defendants. Therefore we have the 
position here that the defendants reside 
at Sonpat, that the contract was made at 
Sonpat, that delivery was to be at Sonpat, 
that the sales were to be effected at or 
from Sonpat and that the money was to 
be paid at Delhi. None of these ingre- 
dients invest the Court at Khamgaon 
with jurisdiction. Then: is there anything 
else which does? To determine that we 
must first ascertain the nature of the suit. 

The defendants, as I have said, were 
employed by the plaintiff to sell goods for 
them as commission agents and so at first 
sight would appear to come within the 
detinition of Agent given ins. 1&2 of the 
Indian Ccntract Act. In that event the 
suit would, of course, be by a principal 
against his agent, and at one time I 
thought it was a suit for accounts, at any 
rate, so far as the primary relief is con- 
cerned. If that were so, then the place 
where the accounts were to be rendered 
would be an imporiant ingredient in the 
cause of action, for a suit for accounts is 
naturally founded on the right of the 
plaintif to receive as accounting from the 
other party. But such a right can only 
arise if the parties are ina fiduciary rela- 
tionship to each other. 

Commission agents are of course agents 
up to a point, and to that extent, they 
stand in a position of active confidence 
towards their principals, but beyond that 
they are not agents in the real sense of 
the term, and the relationship between the 
parties from then on is one of debtor and 
creditor. This distinction is to be found 
in TORA Wright's Principal and Agent 
R “A commission agent is not bound to keep 
separate accounts at his banker's for he is not a 
fiduciary agent, and the moneys he recives are his 
own; since, by custom of trade, he is only liable as 
debtor to his employer for the amount received, 


and he often makes advances in anticipation of re- 
-eeiving the proceeds of the sale.” 

The learned author then quotes a passage 
from the judgment of Jessel, M. R. in 
Kirkham v. Peel (1) sscesesssssssseese sares ~Unfor- 
tunately the reporé is not available here 
and so I am obliged to rely upon this 
extract from the judgment as reproduced ın 
Blackwood Wright's book :— 

“A commission agent is liable to the consignor 
ofthe goods for the amountreceived and in the 
ordinary course of business he makes advances to 
the consignor, for which he charges interest and 
debits himself with the amount received when they 
are received and credits himself with interest on 


_ A) (4881) 43L TIN, 
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the other side of the account so that the real trans” 
action between the parties is for the consignor to 
treat such consignee as creditorfor his advances 
and interest andto regard him as debtor for the 
amount received and interest.” 

Similar remarks founded on the same 
case are to be found in Bowstead- on 
Agency, 8th Edition, p. lo2 and also in 
Story on Agency; p. 305. . l 

The Indian Contract Act, itis true, does 
not draw this fine distinctiun between dif- 
ferent classes of agents but the Act is not 
exhaustive, and so far as this part of the 
law is concerned, it merely lays down 
general principles in wide and general 
terms. For instance the definition ut agent 
given ins. lb2 is wide enough to embrace 
a servant, pure and simple; even a casual 
employee; 4 man who is engaged by me 
in the streets to black my boois; but it. 
cannot for a moment be contended that 
they are therefore all to be placed in the 
same category; also in any case, l am of 
opinion, that so far as the sales in this 
case are concerned, the defendants were 
not acting on behalf of the plaintiff but 
on behalf of themselves. The intention 
was that the plaintiff would look to the 
commission agents and the commission 
agents tothe persons to whom they sold. 
No privity of contract was intended to be 
established between the plaintiff and the 
purchasers as would nave been the case 
ın cases of agency pure and simple. 

The tact that a person who receives 
goods from another as a commission agent 
and then sells them for him may be an 
agent. up to a certain point, thatis up ‘to 
the date of the sale, and thereafter be a 
debtor pure and simple was recognized 
by Mellish, L. J. in ex parte White, 
In 1e Nevill, Jourdain & Co.(2). This prin- 
ciple was applied to India in the case of 
pakka adats by Sir Lawrence Jenkins, 
U.J.,in Bhagwandas v. Kanji (3). Story 
has collected a number ot similar in- 
stances in his work cn Agency, p. 200. In 
my opinion the same rule appries here. 

Of course this must not be carried too 
far. J am not leying down any general 
principle. 1 am canning myself strictly 
to the facts which arise in this case. The 
test tomy mind is this; does the commis- 
sion agent when he sells nave authority 
to sellin his own name; has ne authority 
in his own right to pass a valid title. If 
he has, then he is acting as a principal 
vis-a-vis the purchasers and not merely 

(2) (1871) 6 Oh. 397 at p. 403;40L J BK 73;24L T 
43; 19 W R 488. f 

(3) 30 B 205 at p, 207. 
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asan agent and therefore from that point 
on hé is a debtor of his erstwhile prin- 
cipal and not merely an agent. Whether 
this is sq or not must of course depend 
upon the facts in each particular case. It 
may be that these terms will be found to 
exist in most commission agency cases, but 
again there may be cases in which they 
are absent and in which the relation of 
principal and agent continues to the end. 
Therefore my observation must not be car- 
tied beyond the facts of this case. 

So far as this case is concerned, we know 
that the plaintiff and the defendants are 
both merchants each dealing in the same 
commodities. We also know that commis- 
sion agents in general deal with a large 
number of what I may call principals 
scattered throughout India and sometimes 
abroad. It can hardly be supposed that the 
customers who come to their shops, say in 
Sonpat as here, purchasing a given quan- 
tity of cotton seed or grain look beyond 
them to these other persons resident else- 
where or deal with them otherwise than 
as principals in their own behalf. A custo- 
mer in such circumstances can scarcely 
be expected to ask or even care who is the 
owner of each handful of grain he pur- 
chases; in fact, it may well be that the 
commission agents themselves do not know 
once they have bought the grain from their 
godowns and mixed it with other stock 
which is being retailed in their shops: nor 
would the principals care who these pur- 
chasers are. Their contracts are with the 
commission agents and ordinarily no privity 
is established between the pricipals and the 
ultimate purchasers. In general there is 
nothing to prevent these commission agents 
from purchasing the commodities them- 
selves at the price named by their prin- 
cipals and then selling thereafter at a 
profit to themselves. This profit they 
would be entitled to retain. A mere agent 
could not do that. Looking then to the 
general dealing between the parties in this 
case, lcoking to the fact that these con- 
ditions are the usual ccnditions upon which 
commission agents operate and to the fact 
that the defendants were themselves grain 
and seed merchants actually running a 
shop, 1 am clear that the understanding 
between the parties was that the defen- 
dants were to sel] the grain and cotton 
seed in their own right and be responsible 
to the plaintiff as debtors for the sale- 
proceeds less their agency charges. 

Once thatis accepted then the relation- 
ship of principal and agent ceases and the 
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plaintiff's right to claim an accounting as 
ar principal against his agent goes. In that 
case the accounting qua accounting is no 
part of the cause of action. I do not say 
that it is relevant. I do not say that 
the defendants would not fail if they 
omitted to produce their accounts. They 
might, in conceivable circumstances, even 
if the burden were on the plaintiff, 
though, of course, I say nothing about 
that here: .....ccecee sere 
See Murugesam Pillai v. Manickavasaka 
Desika Gnana Sambandha Pandara San- 
nadhi (4). But all that would merely bea 
matter of proof. It would not constitute a 
material part of the cause of action. 

It follows from this that the lower Oourt 
have decided the case aright. The Kham- 
gaon Court has no jurisdiction. The ap- 
plication is, therefore, dismissed with costs. 
Counsel's fee Rs. 30. 

Sı | Application dismissed. 
40 Mad. 402 at p. 403; 39 Ind. Oas. 659; 
I A 98; 21 M L T 288; 32 Ml 
1P L W457; 5 L W759; 21 
- .L R456;250 L 589; (1917) 


—— 


CALCUTTA HIGH COURT _ 
Criminal Revision No. 123 of 1938 
March 8, 1938 
PATTERSON, J. 

KALI CHARAN SOM—AccUsED—— 
PETITIONER 
versus 
PRIYA. NATH DAS—COMPLAINANT 
; —OpPosITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 367, 
424—Appellate Court differing from lower Court— 
Nature of judgment to be written. 

It isthe duty of the Appellate Court not merely 
to consider whether there are reasons for differing 
from the judgment of the trial Oourt, but to apply 
its mind afresh to the evidence and to form its own 
conclusion and to embody its conclusions and the 
reasons on which they are based, in a considered 
judgment which will, if necessary, bear the scrutiny 
of the High Court Where the judgment does not 
eet forth the points for determination, the decision 
thereon and the reasons for these decisions it does 
not comply with the provisions of s. 367, read with 
s. 424, Criminal Procedure Code, Inatulla Sarkar 
y. Emperor (1) and Bhola Nath Mullick v. Emperor 
(2), referred to. 

Messrs. Suresh Chandra Talukdar and 
Mahendra Kumar Ghose, for the Peti- 
tioner. 

Order.—This Rule must be made abso- 
lute to this extent, that the judgment of the 
Court of Appeal must be set uside as not 
being in accordance with law. The main 
questions for decision were regarding the 
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complainant’s possession of the disputed 
land aud regarding the facts of the alleged 
occurrence. On the first point, the Court of 
Appeal below has recorded a clear finding 
but has not discussed the evidence on 
which that finding is based. On the second 
point there is no finding and very little 
discussion of the evidence. It is in fact 
almost impossible to gather from the judg 
ment of the Court of Appeal taken by itself, 
what the alleged occurrence was, and what 
was the real nature of the dispute bet- 
ween the parties. It is true that the judg- 
ment of the trial Court contains a fairly 
full discussion of the evidence, but that is 
not sufficient. It is the duty of the 
Appellate Court not merely to consider 
whether there are reasons for differing from 
the judgment of the trial Court, but to 
apply its mind afresh to tbe evidence and 
to form its own conclusion and to embody 
ite conclusions and the reasons on which 
they, are based, in a considered judgment 
which will, if necessary, bear the scrutiny of 
this Court. The judgment of the Court of 
Appeal below in the’ present case does not, 
in my opinion, comply with the prcvisions 
of s. 367 read with s 424, Criminal Proce- 
dure Code, inasmuch as it does not set 
forth the points for determination, the 
decision thereon and the reasons for these 
decisicns. In this connection the attention 
of the learned Magistrate who heard the 
appeal is drawn to the observations of this 
Court in Inatulla Sarkar v Emperor (1) and 
Bhola Nath Mullick v. Emperor (2). The 
Rule is made absolute, the judgment 
of the Court of Appeal below is set aside 
and the appeal is ordered to be re heard 
and disposed of according to law, either 
by the Sessions Judge of Khulna or by 


the Additional Sessions Judge of that 
District. 
D. Rule made absolute. 


(1) 39 C L J 117; 81 Ind. Cas. 820; A I R1994Cal, 
618; 25 Or. L J 1045. 
(2)70 WN 20, 


LAHORE HIGH COURT 
Criminal Revision Appeal No. 1631 of 
1637 
January 17, 1938 
BLAOKER, J. 
MOHAMMAD NAWAZ AND OTHERS— 
AcovsED—PxTiTIoNERS 
versus 
EMPEROR~ Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 342, 
256—Violation of s, 342, whether illegality—Warrant 
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case—Exzamination of accused after further cross- 
examination of prosecution witnesses under s. 256 
but before defence — Legality — Penal Code (Act 
XLV of 1860), ss. 149, 34—Sections, if can overlap 
in some cases. 

If s. 342, Criminal Procedure Oode, has been 

violated, it is an illegality and not a mere 
irregularity. 
“< The further examination of the prosecution 
witnesses under s. 256, Criminal Procedure Code, is 
not a partof the prosecution case. Varisal Rowther 
v. Emperor (8), relied-on. 

But the further cross-examination is not part of 
the defence because the defence for which the 
accused is called upon within the meaning of s. 342 
starts after the further cross-examination of pro- 
secution witnesses. 

A trial of a warrant case should be regarded as 
comprising not merely two stages, prosecution and 
defence, but three stages, prosecution, further cross- 
examination of prosecution witnesses and defence; 
it is clear, therefore, that s. 342 does not lay down 
any particular moment of time but a period of time 
within which the examination can be held. If the 
trial ofa warrant case were regarded as having only 
two stages—prosecution and defence—then s. 342 
would have to be interpreted as indicating a particu- 
lar moment of time, namely that intervening between 
the close of the first stage and the beginning of the 
second, If, however, there are three stages, then the 
examination under s. 342can be held either 
immediately after the close of the first stage or 
immediately before the beginning of the third stage 
or for the matter of that at any time between these 
two points. 

It is true thats. 34 and s. 149 of the Penal Code 
are not identical in terms but there are cases in which 
they do overlap. Even where s. 149 is found not to be 
applicable, yet if the accused is found to have the 
common intention of causing hurt to their victim, 
and ifhurt is caused by any of them, they are all 
liable under s 34 for it, 

Or. Rev. A. from an order of the 
Sessions Judge, Sialkot, dated October 19, 
1937, 

Mr, Abdul Karim, for the Petitioners. 


Mr. A.C. Maurice, for the Advocate- 
General, for the Crown. . 
Crder.— Four persons, Muhammad 


Nawaz, Ghulam Hussain, Khair Din and 
Kharait, are petitioners for the revision 
of their conviction on appeal by the 
learned Sessions Judge of Sialkot under 
ss. 324 and 325, Indian Penal Oode. A 
preliminary objection has been taken 
by/Counsel for the petitioners that the 
mandatory provisions ofs. 342, Criminal 
Procedure Ccde, have not been complied 
with in this case. The procedure adopted 
in this case was that the learned Magistrate 
examined 14 prosecution witnesses up 
to May 14. These witnesses were duly 
cross examined asthey gave their evi- 
dence. He then framed acharge and 
on the next date of hearing, a number 
of the prosecution witnesses were recalled 
under s. 256, Criminal Procedure Code, and 
subjected to further cross examination. 
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He then examined the petitioners and 
after doing so, recorded their defence 
evidence. It is contended on the part 
of the petitioners that s. 342 requires that 
he should have examined the accused 
immediately afterthe close of the pro- 
secution case and before the further 
Ccross-examination under s. 256 and that 
his failure to do so has vitiated the 
trial. Itis clear thatif s. 342 has been 
violated, itis an illegality and not a mere 
irregularity. This point has been set at 
rest by several authorities of this Court 
though it has been held that in revision 
itis not always necessary for this Court to 
interfere. 

The question, however, is whether there 
has been non-compliance withs, 342 in 
this case. The point for decision is what 
isthe correct stage of the trialof a war- 
rant case at which the accused should be 
examined. It has apparently been held by 
some Courts that the correct time is when 
the further cross-examination as well as the 
examination of the prosecution witnesses is 
over and immediately before the defence. 
But this is not the view of this Oourt. In 
Byrne v. Emperor (1), it was held that an 
examination held before the further 
cross-examination was a proper com- 
pliance with the law. Fazal Karim v, 
Emperor (2) and Emperor v. Nadir (3) 
are further authorities of this Court 
following Byrne v. Emperor (1). The au- 
thorities relied upon in. support of the 
contrary view are actually authorities for 
the proposition that even though the 
accused may have been examined after 
the prosecution evidence was closed, a 
further examination is obligatory 
after the close of the further cross-examina- 
tion under s. 256. This was held in 
Emperor v. Gian Singh (+; which followed 
Lachhman Singh v Emperor (5) and also 
Girja Nandan Singh v. National Insur- 
ance and Banking Co, Ltd. (6). I am, 
however, unable to read into the judg- 
mentin Emperor v. Gian Singh (4) any 
words which make it an authority for the 
proposition that the proceedings under 

(D4 161; 8lind, Cas, 337; A IR1924 Lah 84; 
25 Cr LJ 801; 1P W R 1923 Or. 

(2) ATR 1926 Lah 154; 89 Ind. Oas. 842; 26 Or L 
J 1418; 1 L O 270. 

(3) A I R 1929 Lah 371; 116 Ind. Cas. 455; 30 Cr L 
d. Rul, (1929) Lah 519, 

1928 Lah 230; 111 Ind. Cas. 665; 29 Or L 


R 
J 905. 

(5) 7 L 564; 96 Ind. Cas, 863; AIR 1226 Leh 551; 
27 Or L J 1007;27 PL R 427, 


sone 1P RINI; 44 Ind. Oas. 139; A I R1918 Lah 


MOHAMMAD NAWAZ v. EMPEROR (LAH) 


679 


s. 256 are a part of the examination of the 
‘prosecution witnesses The judgment does 
not clearly state what procedure was 
followed in thatcase, but in Lachhman 
Singh v. Emperor (5} and Girja Nandan 
Singh v. National Insurance and Banking 
Co., Lie. (6), what happened was that the 
accused was examined after some ofthe 


prosecution witnesses only had been 
examined under s. 252, Oriminal 
Procedure (Jode, and was not again 


examined after the remaining witnesses 
had been examined under this section. 
No real authority of this Court has been 
cited for the proposition that if the 
accused is examined after all the 
evidence has been taken under s. 252, it 
is obligatory to examine him again after 
the proceedings had been taken under 
s. 256. One judgment quoted is Kundan 
Lal v. Emperor (7), but with due defer- 
ence this does not appear to me a real 
authority forthe proposition. The order 
of the Hon'ble Judge in that case is a 


very brief one merely accepting the 
reference. Only the petitioner was re- 
presented. 


The learned Sessions Judge in his order 
of reference appears to have misunder- 
stood Byrne v. Emperor (1) which consists 
of two parts: first, the proposition that the 
proper place for the examination of the 
accused is after the examination of the 
prosecution witnesses under s. 252 and 
therefore, there is no necessity to examine 
him again after the further  cross- 
examination unders. 256, and secondly, 
the further proposition largely by way 
of an obiter dictum that even if the 
proper stage was after s. 256 had been 
complied with, there was only a curable 
irregularity It was the latter proposition, 
namely that there was only a curable 
irregularity which has been disapproved. 
The view, therefore, of this Court appears 
to be firmly established that the proper 
time for the examination of the accused 
under s. 312 is after the witnesses have 
been examined under s. 252. But there 
appears to be no authority for going 
further and holding that they must 
necessarily be examined before the 
further cross-examination wunder s. 256. 
In fact to hold this would be impossible 
for very often the proceedings under s. 256 
overlap the proceedings under s. 252 as in 
eases where the Magistrate acting under 
s. 254 charges after having heard only 


(7) AI R1934 Lah 648; 153 Ind. Cas. 1034; (1934) 
Or. Oas. 972; 36 Or LJ 468; 25P L R173; 7 R L 499. 
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some of the prosecution witnesses. Then 
the further cross-examination of those 
witnesses under s. 256 follows and after it 
is over, the examination of the rest of the 
prosecution witnesses under s. 252 is 
resumed and concluded. In such a case 
it would be impossible to comply with 
8. 342 after complying with s. 252 but 
before complying with s, 256. 

It is clear from the authorities which I 
have quoted that this High Court does not 
consider the further examination of the 
prosecution witnesses under s. 256 tobe a 
part of the prosecution case and this view, 
which has also been held bya Full Bench 
of the Madras High Court in Varisai 
Rowther v. Emperor (8) appears, if I 
may say sowith due deference, to be 
obviously correct. But to uphold the 
contention of Oounsel for the petitioners 
in the present case, it will be necessary to 
hold that the proceedings under s. 236 are 
a part of the defence. If they are part of 
the defence, then s. 342 requires that the 
examination of the accused should be held 
before the case is called on for his defence. 
In one judgment, Hafiz Muhammad Rafiq 
Ahmad v. Emperor (9) it appears to have 
been held that the further cross-examina- 
tion is part of the defence but for reasons 
which I shall presently give I venture 
to dissent from this view. In the Madras 
‘Full Bench case to which I have referred 
above, there are some words which might 
suggest that the Hon'ble Judges were 
regarding this further cross-examination 
as part of the defence but it is nowhere 
clearly stated that itis so. That judgment 
like the three Lahore judgments to which 
I have referred above is really an authority 
for the proposition that if the accused 
has been examined after the conclusion 
of the prosecution case under s. 252 he 
need not be again examined after the 
further cross examination under s. 256. 
But the question whether the proceedings 
under s. 256 can be regarded as part of 
the defence can, I think, be determined 
by reference to that section itself read 
with s. 342. The important and relevant 
words ins. 342 are, “after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence”. 
Section 256 lays down first, that the 
accused is io be asked whether he wishes 

(8) 46M 449; 73 Ind. Cas.1¢3; A I R 1993 Mad 809; 


44 M L J 567; 17 L W 722; 32 ML T 386; (1923) M 


W N 477; 240r L J 547. 

4 orad iors Pe Pec Oas. 758; (1936) Or 
as H x ; (1938) A L J 274; 193 

ALR 470; 8 R A901. moe $ j 
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further to cross-examine any Of the pro- 
secution witnesses, and if so, that those 
witnesses are to be re-called and cross- 
examined. Afterthat the evidence of any 
remaining prosecution witnesses is to be 
taken and then occurs the sentence, “the 
accused shall then be called upon to enter 
upon his defence and produce his evi- 
dence.” These words clearly imply that 
the defence for which the accused is 
called on within the meaning of s. 342 
starts after the further cross-examination 
of the prosecution witnesses and that all 
that s. 342 requires is that the examination 
of the accused shalltake place before the 
defence witnesses are actually heard, or if 
no defence evidence is produced, before 
the defence arguments. 

The trial of a warrant case should, 
according to this view, be regarded as 
comprising not merely two stages, prosecu- 
tion and defence, but three stages, pro» 
secution, further cross-examination of 
prosecution witnesses and defence. If this is 
so, then it is clear that s. 342 does not 
lay down any particular moment of time 
but apericd of time within which the 
examination can be held. If the trial 
of a warrant case were regarded as 
having only two  stages—prosecution 
and defence—then s. 342 would have 
to be interpreted as indicating a particu- 
lar moment of time, namely that interven- 
ing between the close <fthe first stage 
and the beginning of the second. If, 
however, a8 appears to me to be the correct 
view, there are three stages, then the 
examination under s. 342 can be held 
either immediately after the close of the 
first stage or immediately before the 
beginning of the third stage or for the 
matter of that at any time between 
these two points. It would, however, be 
inconvenient in most cases to interrupt 
the further crossexamination of the 
witnesses to examine the accused. That 
being my view, I hold that there has 
been no illegality in this trialasthe pro- 
visions of s. 342 have been complied with. 
The examination of the accused was after 
the prosecution witnesses had been 
examined under s. 252 and before the 
accused had been called upon his defence 
within the meaning of the last words of 
s. 256. 

Coming now to the merits, there appear 
tomeno grounds for differing from the 
of the learned Sessions Judge. 
One poini has been raised by Counsel for 
the petitioners and that is that having 


$ 
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found that as. 148 and 149 did not apply, 
the learned Sessions Judge should have 
acquitted two of the petitioners because 
there was no offence left. The learned 
Counsel, however, has forgotten the 
existence of 5.34, Indian Penal Code. It 
is true that s. 34 and s. 149 are not 
identical interms but there are cases 
in which they do overlap and the present 
is one of them. It is clear that the finding 
of the learned Sessions Judge, with which 
I am unable to disagree is that the peti- 
tioners had the common intention of 
causing hurt to their victim and therefore, 
if hurt was caused by any of them, they are 
all liable unders. 34 for the hurt that was 
caused. The learned Sessions Judge on 
consideration of the evidence and after 
giving due weight to all the circumstances 
in favour of the accused, 7. e. the delayin 
making the first information report has 
found it established that the four petitioners 
were present and took part inthe beating 
of Miran Bakhsh and ‘they had the 
common intention of causing hurt to him, 
In my opinion they have been rightly 
convicted and the sentences not being 
excessive, I dismiss the petition. 
De Petition dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1591 of 1936 
December 20, 1937 
J AOK, J. 
KALIPADA BHATTACBARJEE— 
DEPENDANT No. 3—APPELLANT 
versus 
KALI KUMAR PAL—Puaintier— 
RESPONDENT 

Limitation Act (IX of 1908), s. 10—Plaintiff 
making over certain sum to defendant No. 3 for in- 
vestment—Defendant No. 3 advancing it to defend- 
ants Nos.1 and 2 on registered bond— Bond taken 
in his own name— Plaintiff knowing of real facts 
after over three years—Suit by him on simple 
mortgage against defendants for recovery of money 
from defendants Nos. 1 and? or for simple money 
decree against defendant No. 3—Suit framed as 
simple mortgage suit--S. 102, Civil Procedure 
Code (Act V of 1908), held did not apply—S. 10, 
Limitaticn Act held applied, the money being 
given to defendant No. 3 on express trust. 

The plaintiff, an illiterate person, made over a 
certain sum of money to defendant No. 3 forin- 
vestment. The defendant No. 3 advanced a major 
portion of it to two persons, defendants Nos. 1 
and 2, and took registered bond for the same 
in hisown name. The plaintif was kept in dark 
about the realnature of the things for over three 
years from the date ofthe loan. When the plaintiff 
came to know about the transaction, he filed a 
simple mortgage suit against the defendantsto 
recover the amount from defendants Nos.1 and 
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2 to whomit had been advanced by defendant 
No. 3 or in the alternative from defendant No. 3 
by money decree. The suit was framed as mortgage 


suit: 

Held, that since the suit has been bona fide fram- 
ed as a mortgage suit, s. 102, Civil Procedure Code, 
did not apply. The money having been entrusted 
by the plaintif for investment on his behalf, 
though entrustment wes made by a verbal agree- 
ment, nonetheless it was an express trust,as it 
was for a specific purpose of investment, The 
case came under s. 10, Limitation Act. 

C. A, from the appellate decree of the 
Sub Judge, Third Court, Dacca, dated April 
30, 1936, 

Mr. Prokash Chandra Pakrashi, for the 
Appellant, 

Mr. Chandra Shekhar Sen, for the Res- 


pondent, 


Judgment.—This appeal arises out of a 
suit on a simple mortgage brought against 
the mortgagors defendants Nos. 1 and 2. 
The plaintiff is an illiterate person, a 
potter by profession. He says that he 
made over Rs. 300 to hia sister with a 
view that when Kalipada Bhattacharjee, 
defendant No, 3, a money-lender, had an 
opportunity for investing the amount the 
sister should make it over to Kalipada. 
As he was going on a tour for the 
purpose of his business, he thonght it 
better to leave the money with his sister. 
The sister made over the money to Kali- 
pada at the beginning of Jajistha 1337 
B.S. for investment. On his return 
home, plaintiff enquired about the invest- 
ment, and on enquiry, Kalipada told him 
that he (Kalipada) had invested the money 
Rs. 120 with defendant No. 1, Rs. 100 with 
one Afiruddi and Rs. 50 with one Julmat 
on registered bonds. He handed over 
Julmat’s bond to the plaintiff, but said 
that the other bonds being registered, had 
not been taken back from the Registration 
Office. The plaintiff says that he made 
repeated demands for these registered 
bonds until after three years from the 
date of the loan when Kalipada informed 
him thatthe bonds were with him and 
gave two receipts to the plaintiff for these 
two bonds. When the plaintiff then 
tried to verify tke transaction he was 
told that the bonds were executed in 
favour of Kalipada. The plaintiff 
thereupon assembled a baithak in Sravan 
1341 B. S. Atthe baithale Kalipada denied 
the two receipts and denied also his taking 
of Rs. 300from the plaintiff. Hesaid that 
he had ttaken only Rs. 50 and invested 
the amount with Julmat. ‘his sum of 
Rs. 50 is not the subjectematter of the 
present sut, The plaintiff claims that he 
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is entitled to recover the amount of the 
loan from the mortgagors defendants 
Nos. 1 and 2 or otherwise he is entitled 
to recover the money from defendant No. 3 
(in case it be found that defendant No, 3 
is the owner of the mortgage money bya 
money decree for the amount of loan, Rs, 
150 with compensation of the like amount, 
The suit was decreed in part by the trial 
Court against defendant No.3 for Rs. 267, 
but it was dismissed on contest against 
defendant No, 1 and ex parte against de- 
fendant No. 2. An appeal to the lower 
_Appellate Court was dismissed. Defendant 
No. 3 has appealed to this Court. 

In this Gourt it is contended that the 
suit should have been dismissed against 
defendant No. 3 on the ground of limitation 
and thatthe Court of Appeal below ought 
to have held that s. 10, Limitation Act, 
has no application to the factsof the case 
and also that s. 18, Limitation Act, has no 
application. The appellants claim that 
Art. 62, Limitation Act, applies, this being 
money payable by the defendants for 
money received on bebalf ofthe plaintiff. 
For money so received by défendant No. 3 
the period oflimitation would be three years 
from the time the money was received and 
as the suit was brought after three years, it 
was barred by limitation. For the respon- 
dents on the other hand it is contended 
that if this suit is regarded as a money suit, 
under the provisions of s. 102 Civil Pro- 
cedure Oode, there is no second appeal. 
Further inasmuch as defendant No. 3 was 
entrusted with the money for the purpose 
of investment, s. 10, Limitation Act, applies 
in any case. Section 18 applies inasmuch 
as the plaintiff has been kept away by 
fraud from the knowledge of his rights. 
Asregards the applicability of s. 102, 
Oivil Procedure Code, I think that in the 
terms of the plaint the suit must be regard- 
ed asa mortgage suit, although there is an 
alternative prayer that if the claim on the 
mortgage be not valid, he will be entitled 
to recover the money. On the findings of 
the Court below there appears no doubt 
that the only claim which could be estab- 
lished by the plaintiff is the money claim. 
But the suit has been bona fide framed 
asa mortgage suit and s.102 does not 
apply. On the findings of the Courts 
below, it is quite clear that this sum 
of Rs. 300 was entrusted by the plaintiff 
with his sister for investment on his 
behalf. The entrustment was made by a 
‘verbal agreemant but it appears that none- 
theless it was an express trust, as it was 
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for a spscific purpose of investment. There- 
ee the case comes under s. 10, Limitation 
et. 

As found by the lower Appellate Court 
the defendant was putting off the plaintiff 
on various false excuses and finally there 
wasa baithak in which the defendant 
denied the receipts and it was after this 
denial thatthe present suit has been 
brought. The Courts below found that 
these receipts were really executed by the 
defendants and that they were intended to 
make the plaintiff believe that the defen- 
dant had duly invested the amount but 
this would not be sufficient ground for 
extending the timeunders.18, Limitation 
Act. However I think that the circym- 
stances show that there was an express 
trust which under the provisions of s. 10, 
Limitation Act, would not be barred by 
time. I, therefore, find that the suit is not 
barred by limitation and that the decisions 
of the Courts below are correct. The 
appeal is, therefore, dismissed with costs. 

D. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Miscellaneous Case No. 335 of 1934 
and Execution mp an No. 1056 of 
n 


February 24, 1938 


Logo, J. 
KEWALMAL SALAMATRAI—Jvupement- 
OREDITOR 


versus 
RODRIGUES F. G.—JUDGMENT- 


DgBTOR 

Civil Procedure Code (Act V of 1908 as amended 
by Act IX of 1937), ss. 60, 73—Amendment of s. 60, 
whether affects s. 73. 

All that the amendment tos. 60, Oivil Procedure 
Code, provides is that in respect of proceedings 
arising out of any suit instituted after June 1, 1937, 
the amount attachable out of the salary of anem- 
ployee ina Railway Oompany is half the amount of 
that salary overa hundred rupees. The amendment, 
however, does not affect the provisions of s. 73, 
Civil Procedure Code. Consequently a holder of a 
decree obtained in a suit brought after 1937, has a 
right under s. 73 to come in for a share in the 
rateable distribution of salary attached under a 
decree. 

Mr. L. A. D'Sa (in 1380), for the Judg- 
ment-creditor. 

Mr. Sentdas Idamal (in 1056), 
Judgment-creditor. 


Order.—In this matter the salary of 
one F. QG. Rodrigues, an employee in the 
North-Western Railway has been attached 
in execution of a decree and amounts under 


for the 
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the order of attachment are being received 
by this Court from month to month A 
number of decree-holders—13 in number 
-have applied for reteable distribution 
under the provisions of s. 73, Civil Proce- 
dure Code. One of these is the applicant 
in Execution Application No 1380 of 1937. 
The suit which resulted in the decree of 
this decree-holder was filed after June 
1937, andthe remaining decree holders, 12 
in number, are seeking to exclude the appli- 
cant in Execution Application No, 13:0 of 
1937 from receiving a share in the rateable 
distribution on the basis of the amendment 
of s. 60, Civil Procedure Code by Act IK of 


1937, As the matter is contested, it has 
been submitted for the orders of the 
Court by the second Registrar. Of the 


12 decree-holders who are opposing the 
application in Execution Application 
No. 1380 of 1937 cnly one has appeared 
before me. 

In my opinion the applicant in Execution 
Application Nv. 1380 is entitled to share 
in the rateable distribution. All that the 
amendment ‘to s. 60, Civil Procedure 
Code, provides is thatin respect of pro- 
ceedings arising out of any suit instituted 
after June 1, 1937, the amount attachable 
out of the salary of an employee in a 
Railway Company is half the amount of that 
salary over a hundred rupees. The 
amendment, however, does not affect the 
provisions of s. 73, Civil Procedure Code. 
Had the applicant in Execution Application 
No. 1380 of 1937 himself attached the 
salary of F, G. Rodrigues, he could not have 
attached more than a moiety of that salary 
over a hundred rupees, but that does 
not affect his right under s. 73 to come 
in for a share in the rateable distribution 
of salary attached under a decree which is 
not covered bys. 3 of the Amending 
Act. I accordingly order thatthe appli- 
cant in Execution Application No, 1380 
of 1937 should be allowed his sharein the 
rateable distribution. 


D Application allowed. 


RANGOON HIGH COURT 
Criminal Appeal No, 1494 of 1937 
January 19, 1938 
BAGULEY AND Moszty, JJ. 

Toe KING—PrRosecutor 
versus 
MAUNG PO THI—Accusep 
Criminal trial—First information report—When 
admissible—Dying declaration—When can be suficit- 
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ent for conviction—Duty of Magistrate while recording 
such deposition. 

The first information report, unless the man who 
made it dies, is not admissible in evidence of any fact 
which is contained in it: it merely proves that this 
was the original story which set the Police in 
motion. 

It is, of course, a fact that for an accused person 
to be convicted on a dying deposition alone the 
Court must be quite satisfied that the dying deposi- 
tion bears all the marks of truth, and it must 
be examined with care, remembering that the state- 
ment isan ex parte statement, made as a rule in the 
absence of the accused without the accused having 
any chance of cross-examining the person who made 
it ; but, the conviction can be had solely on a dying 
deposition where the Court is satisfied that the man 
who made the dying deposition had a good oppor- 
tunity of recognizing the person who attacked him, 
that he did recognize him, and that he was telling 
the truth when he made his dying deposition. [p, 
634, col. 2.] 

An injured man who is waiting to be operated on 
should not be subjected to anything like a third 
degree cross-examination by the Magietrate who 
records his dying deposition; but the Magistrate 
should not content himself with merely recording 
the statement made by the injured man: he should 
ask him such simple questions as may occur to his 
mind in order that the dying deposition may be an 
account of some value. 

Cr. A. against an order of the acquittal 
passed by the Additional Sessions Judge, 
Tharrawaddy, dated September 15, 1937, 

Mr. Tun Byu, Government Advocate, for 
the Crown. 


My. A. Loo Nee, for the Accused. 

Baguley, J.—This isan appeal filed by 
the Local Government against the acquittal 
of Maung Po Thi who was tried by the Addi- 
tional Sessions Judge of Tharrawaddy on a 
charge of murder. The case is not an easy 
one to deal with, as the record bears obvious 
signs of witnesses having been tampered 
with and false witnesses put up to give 
false evidence: for instance, the chief wit- 
ness Nga Maung is quite obviously not 
speaking the truth on almost all the impor- 
tant points for determination and anyone 
who has had any experience of criminal 
cases will recognize the defence witnesses 
Po Kya, Ward Assistant, Maung Shein, 
insurance agent, and Ma Sein E, Maung 
Shein’s wife, as false witnesses of one of 
the commonest types, As this is an appeal, 
it depends solely on the evidence. The 
Orown normally would have an exceed- 
ingly difficult task, which at times would 
verge on the impossible. As the learned 
Judge who tried the case had most of the 
witnesses before him, he was able to observe 
their demeanour and in that way has had 
assistance in assessing the value io be 
placed upon their evidence. His judgment, 
however, contains one passage which shows 
that he went entirely on the wrong lines in 
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considerivg. the evidence. The passage I am 
referring to is as follows: 

“In criminal trials prudence dictates that it is 
unsafe to convict a person solely on the accusation 
or denouncement by the informant and without 
corroboration from an independent source. This 
rule of prudence would extend to dying declara- 
tions also where the accused persons do not aven 


get a chance of cross-examining, 


Where the learned Judge got this so- 
called ‘tule of prudence’ from, I have not 
the least idea: I have never seen it before 
myself; and Judges would be well advised 
not to compose for themselves rules and 
then term then “rules of prudence” and 
follow them. A case of this kind has got 
to be determined under the Evidence Act, 
and if a Judge wishes to superimpose upon 
the Evidence Act anything which he may 
truly term “a rule of prudence”, he will be 
well advised to discover first the source of 
this ‘rule of prudence” and quote some 
recognized authority for its existence, and 
then to satisfy himself that the “rule of 
prudence” applies to this country and has 
become in some way or another a part of 
the law of evidence which is applicable to 
this country. The “rule cf prudence” which 
the learned Judge lays down appears to me 
to controvert itself. The word ‘informant’ is 
usually taken to mean the person who lays 
the first information report. Ifthe “rule of 
prudence” means that a person cannot be 
convicted merely on something stated in 
the first information report, no “rule of 
prudence” is necessary, because the first 
information report, unless the man who 
made it dies, is not admissible evidence of 
any fact which is contained in it: it merely 
proves that this was the original story 
which set the Police in motion. On the other 
hand if the words “the accusation or de- 
nouncement by the informant” are meant 
to include the evidence given by the infor- 
mant in Court, it is equivalent to saying that 
a person cannot be convicted on the evidence 
of a single witness, a statement for which 
no support can be found in the Evidence 
Act. In the Evidence Act there is no trace 
whatsoever of the old rule of the Canon 
Law that nothing can be proved against 
another person save by the evidence of two 
or more witnesses. Itis, of course, a fact 
that for an accused person to be convicted 
on a dying deposition alone the Court must 
be quite satisfied that the dying deposition 
bears all the marks of truth, and it must 
be examined with care, remembering that 
the statement is an ex parte statement, 
made as a rulein the absence of the accused 
without the accused having any chance of 
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cross-examining the person who made it; 
but, very many people have been convicted 
solely on a dying deposition where the 
Court was satistied that the man who made 
the dying deposition had a good opportunity 
of recognizing the person who attacked him 
that he did recognize him, and that he was 
telling the truth when he made his dying 
deposition. In view of the fact that the 
learned Judge has approached the case and 
considered the evidence from a point of 
view which, in my opinion, has misdirected 
him, this Court will have to look at the 
evidence and come to its own conclusion 
from it. 

The story for the Orown is that the 
deceased San Yin had been making a day 
of it: he had been drinking liquor and 
smoking opium, and he was undoubtedly 
quarrelsome. He is described in the judg- 
ment as “a bully, a drunkard, an opium 
smoker anda brothel-keeper,” and I think 
this may be regarded as a fair summing-up 
of his character. The day before his death 
he hadhad words with Lan Tin Nga, an 
influential Ohinaman, who was the brother- 
in-law of the accused Po Thi, and Lan Tin 
Nga had reported the matter to the Assis- 
tant Station Writer, Maung San U, at two 
o'clock on the day that San Yin was mur- 
dered. It has merely been noted in the 
general diary as a report ofa non-cogniz- 
able offence. On the day of his murder, as 
I have said, the deceased had a quarrel with 
one Kakabu at three o'clock and struck 
him; at four o'clock he had a quarrel with 
another man also, called Po Thi of Mawya 
and struck him and kicked him, and at five 
o'clock he met Nga Maung and they had a 
drink together. Nga Maung says that he 
was already under the influence of liquor 
before he met him. Then they had some 
opium, and San Yin had another quarrel, 
this time with Kyaw U, and after that 
they went across to an opium den'in a 
house which belonged to Lan Tin Nga. The 
case for the Crown is that the two of them 
went into a small opium-den of Pwela, a 
Chinaman who has since been expelled from 
Burma, and who was not therefore examined 
as a witness in the Sessions Court. 

While they were there, the accused Po ' 
Thi, who was Lan Tin Nga‘s brother-in- 
jaw, came in and some kind of an alterca- 
tion arose, as a result of which Po Thi cut 
San Yin witha dah. The injuries which 
San Yin received were: a clean cut wound 
in the head, six and ahalf inches long and 
cutting into the brain; a wound four and.a 
half inches long and bone deep on the left 
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forearm, and a similar wound on the back 
and the -outer side of the first phalanx of 
the leftindex finger. In spite of the brain 
being injured San Yin was not disabled, 
but ne rushed out of the opium-den and 
went first to a ‘bazar-seller, who lived 
close by, named Daw Gauk. He was appar- 
entiy on very friendly terms with Daw 
Gauk, and he asked her to have a look at 
him and tocome away with him, presum- 
ably to the hospital, but she refused to do 
so. He told her that he had been cut by Po 
Thi (this, of course, does not necessarily 
indicate the accused, as there were several 
other ‘Po This’ living in the neighbourhood). 
He left her and went to a kinman’s shop 
kept by Po Chit. Po Chit was saying his 
prayers inside, but he spoke to his wife, Ma 
Hla. Her attention was ‘called by San Yin 
calling: to her husband Po Chit, and he tcld 
her that he had been cut with adah by Po 
Thi. She did not ask him which particular 
ko Thi, although she herself knew of three 
Po This, who were all in the neighbour- 
hood. Ma Hla is supported by Cait U, who 
was present at the time. Maung Chit 
emerged from the room where he was say- 
ing his prayers, and was told by his wite 
what San Yin had told her, and he found 
Ban Yin atthe Police Station. He says he 
heard San Yin say to the Guard-Writer 
that Po Thi had cut him, and he says that 
San Yin was more specitic this time and 
said that he had been cut by Lan Tin Nga’s 
brother-in-law Po Thi. This directly indi- 
cated the accused. 

Without waiting to take the first infor- 
mation report in full, the Guard- Writer, 
Tun Sein, hurried him to the hospital, and 
the 2nd Additional Special Power Magis- 
trate was sent for. He arrived and record- 
ed San Yin’s dying deposition. The dying 
deposition shows bat San Yin directly 
accused Fo Thi ci cutting him, bubit does 
not indicate which Po Tni, and the learned 
Magistrate, who seems to have ‘performed 
his duties somewhat perfuuctorily, never 
asked which ko Thi. He says that-he did 
not think it was his duty to ask him which 
Fo Tni it was. ‘the learned Magistrate 
would do well inthe iuture when record- 
ing aying depvsitions to show a little more 
curiosity. l would not suggest thal an 
injured man who is waiting 10 be operated 
on should be subjected to anything like 
a tnird-degree cross-examinaticn by the 
Magistrate who records his dying deposi- 
tion; but the Magisirate should not con- 
tent himself with merely recording the 
statement made by the injured man; he 
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should ask him such simple questions as 
may occur to his mind in order that the 
dying deposition may be on account of 
some value, 

However, a8 soon as the dying deposi- 
tion had been completed, tne Guard-Writer 
proceeded to take down the first informa- 
tion report, and he being, 1 suppose, more 
accustomed to investigating Maters which 
had not previously been investigated, asked 
him definitely wnich Po Thi had cut bhim, 
and he elicited from San Yin tnat it was 
Po Thi, the brotuerin-law of Lan Tin 
Nga, who had cut him. At this time the 
Special Power Magistrate was still present, 
and he testines to remembering naving 
heard San Yin make this statement; so, 
this strong accusation of the accused by 
San Yin is voucued for by both tae Special 
Power Magistrate and tne Guard- Writer, 
and also by the Sub-Assistant Surgeon wno 
had questioned San Yin as soou as ne 
arrived and before the Magistrate had come 
upon the scene, and that dan Yun did indi= 
cate the accused 1s perteculy clear from the 
jact that the Police immediately went off 
and arrested him. Had the name “Po 'Thi” 
without further description, been given, 16 
seems to me that tue tolice would, in all 
probability, have gone off and arrested tue 
man ro ‘thi with whom tue deceased had 
quarrelled late tue same afternoon, and it 
not him, there was another Po ‘Loi who 
would probably have been suspected imme- 
diately, namely the fouriu prosecution 
witness Po ‘J'on, who works ın the seinye 
shop nearly opposite whe opium-aen in 
which San Yin nad been assaulted, aud 
who admits to having been Convicted under 
8. 325 once, fcr assault With a SLICK uNncCE, 
and lo a Stabbing Case once, and wo naa 
also once been tried 10r murder but acquite 
ted. A record of this kind and the face that 
he was employed close Lu wuere the muraer 
was committed would naturally have made 
the Pulice think ot bım as tue possible 
murderer and not aman who was merely 
a relation of tne owner OL the uouse In 
which tne offence was cCOumilted and 
wnicu had been let out Lo somebody else. 
lt is proved beyond ali possidie duupt that 
tue deceased, wuo, according Lo ihe medical 
evidence, was assauited from tne front, was 
quite convinced ihat the Man wRo assaulted 
Dim was tne accused. 

We now have to look for support of this 
slaiement, lt any. As 1 ave sald, the prin- 
cipal witness relied on py.the Urowu nas 
made statements which show that he was 
not telling the truth. Wanat the wuth may 
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be we cannot find from his statements, but 
we do know that what he has stated is not 
the truth. (His Lordship then examined 
the evidence and concluded). The defence 
is a bald alibi, apart from the evidence of 
what I term the spoiling witnesses. This 
very clear and definite dying deposition, 
with the corroboration given by Po Thi, 
is enough to warrant the conviction. The 
nature of the wound shows that the offence 
committed must be murder. So far as the 
sentence is concerned, J think that our dis- 
cretion might be exercised in favour of the 
accused. We do not know exactly what 
happened before the fatal injuries were 
inflicted, but if San Yin was behaving in 
some way in which he had been behaving 
that ‘afternoon. it is certain that he was 
under the influence of liquor to soms 
extent, and it is most likely that he was 
exceedingly offensive. He had quarrelled and 
struck several people'in the course of that 
afternoon. I would therefore set aside tLe 
order of acquittal and convict the accused 
Po Thi under s. 302, Indian Penal Oode for 
the murder of San Yin, and would direct 
that be do suffer transportation for life. 
Mosely, J.—-I agree. 
D. Accused convicted. 


NAGPUR HIGH COURT 
Oivil Revision Application No. 840 of 1936 
January 11, 1938 
NIYCGI, J. 
BABU RAO AND oTagrs—PLAINTIFFs— 
APPLICANTS 
versus 


BABU MANAKLA L—Derenpant— 
Non- A PPLIOANT 
C. P. Debt Conciliation Act (II of 1933), ss. 8 (2), 
15 (3)—Principal debtor and surety — Debtor going 
before Board—Staiement by creditor giving out certain 
` debt but declaririg that he would recover it from 
surety—Effect of — Whether can recover debt from 
surety—Position of debtor under Insolvency Act and 
Debt Conciliation Act — Contract Act (IX of 1872), 
, 126. hae 

5 ka express release of the principal debtor coupled 
with a reservation of the creditor's right to proceed 
against the surety does not discharge the principal 
debtor. In such a casethe debt is not destroyed and 
the remedy cf the surety against the principal debtor 
is not impaired. The position of thesurety is two- 
fold: onthe one hand he is liable to pay the debt, 
on the other hand, when he pays the debt, he stands 
inthe shoes of the creditor and he is entitled to 
enforce against the principal debtor all the remedies 
which were available to the creditor. If the liability 
of the surety is co-extensive with that of the princi- 
pal debtor, his right is not less co-extensive with that 
of the creditor after he satisfies his debt. ena 
the surety to enforce his right against the principal 
debtor, there are two essential conditions (t) that the 
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debt itself must subsist, (ii) that his remedy against 
the principal must remain unimpaired. Consequent- 
ly the creditor will be entitled to compel the surety 
to perform his promise only if the debs subsists and 
the surety's remedy is unimpaired. 

The liability of the surety, though distinct, 
postulates the existence of the liability of the princi- 
pal debtor. The surety undertakes his obligation at 
the request, express or implied, of the principal 
debtor. It is becauge the surety pays the principal 
debtor's debt that he is entitled to enforce the debt 
against the principal debtor after he discharges it. 
When the surety seeks his remedy against the princi- 
pal debtor, he does it in respect of the same debt as 
the one owed bythe principal debtor to the creditor. 
It is clear that the debt must exist although the 
creditor may choose to enforce his remedy against 
the surety only to the exclusion of the principal 
debtor. Under s.8 (2) of the C. P. Debt Conciliation 
Act every debt of which a statement is not submitted 
to the Board in compliance with the provisions of 
sub-s. (1) shall be deemed “for all purposes and all 
occasions” tohave been discharged. Where a credi- 
tor declares acertain debt in his statement but that 
declaration is not made for settlement of the debt but 
to intimate that it should not be settled, he cannot 
say tothe Board “I have this debt to recover but 
I donot wish it to be settled” and maintain neverthe- 
less that the debt subsist in the face ofs. 8 (2) of the 
Act. The words “for all purposes and all occasions” 
cannot be overlooked and they, confronting the credi- 
tor, make if impossible for him to say that the debt 
exists for the purpose ofits being enforced against 
the surety of the debtor. The original debt cannot 
be regarded as subsisting. Granting for the once 
that it subsists, it cannot be overlooked that under 
8.15 (3) of the Debt Conciliation Act, the surety’s 
remedy is very substantially impaired. The plaintiff, 
by lifting the burden of the debt off the shoulders 
of the principal debtor and laying if on those of the 
surety, cannot shift his own disability entailed by 
the Debt Conciliation Act on to the surety, in an 
aggravated form. 

The special authority, viz., Debt Conciliation Board 
has been created to scrutinise the contracts of debtors 
and effect equitable settlement of the debt irrespective 
of the terms of the contracts, The settlement will 
be of no effect unless all the debts owed by a debtor 
are covered by it. It is, therefore, essential that every 
debt due by the debtor should be brought to the 
notice of the Board. The Insolvency Act exempts 
the debtor from personal liability and restricts the 
creditor’s remedy to his property whereas the Debt 
Conciliation Act protects both the person and the 
property of the debtor from the attacks of the creditor 
and cripples him by demolishing his fortifications of 
contract, although this result is attained by his 
concurrence induced by indirect compulsion. 


O. R. App. of the order of the Court of 
Small Causes, Narsinghpur, dated Octo- 
ber 22, 1936, in ©. 8. No. 197 of 1936. 

Mr. D. N. Chaudhuri, R. B. for the Ap- 
plicants. 

Messrs. R. G. Rao and T. J. Kedar, for 
Non-Applicaxt. 


Order.—This is a plaintifs application 
in revision against the judgment of the 
Smal! Cause Court in Suit No. 197 of 1936, 
decided on October 22, 1936. ; 

The material facts are that on August 3, 


1938 


1932, the defendant had guaranteed to pay 
Rs. 400 out of a loan of Rs. 1,100 borrowed 
by one Rajmal from the plaintiff. The de- 
fendant paid Rs. 220 and left the balance 
of Rs. 1€0 outstanding. Rajmal applied to 
the Debt Canciliation Board for settlement 
of his debts. Before the Board, the plaint- 
iff excluded from his statement of debts 
this debt of Rs. 400 declaring that he 
would recover it from the surety (defend- 
ant). The plaintiff filed the suit out of 
which this revision application arises to 
recover Rs. 219-13-9 including interest and 
cost of notice. The lower Court in an 


‘able judgment held that the defendants’ 


right as asurety to have recourse to his 
remedy against the principal debtor was 
impaired by the plaintiff's act of withhold- 
ing the debt in suit from the statement of 
his debts submitted to the Debt Conciliation 
Board and that the legal conseqnence under 
B. 15 (3) of the Debt Conciliation Act was 
that the defendant was discharged from 
liability in view of s. 134 of the Indian Oon- 
tract Aet., 

The lower Court's judgment is contested 
here on the grounds that in the first ins- 
tance the liability of the surety is co-ex- 
tensive with that of the principal debtor, 
thatthe plaintiff had before the Debt Con- 
ciliation Board expressly reserved his re- 
medy againstthe Board, and that nothing 
provided in the Debt Conciliation Act can 
be construed to impair the plaintiff's right 
to recover the debt from the surety. Reli- 
ance is placed on’Nandlal v. Surajmal (1), 
Gokulchand v. Laxminarayan (2), Liquida- 
tor, Bagha Co-operative Society v. Debi 
Mangal Prasad Sinha (3), Murugappa Muda- 
liar v. Munisami Mudali (4) and Anna- 
danna J daya v. Konammal (5;. 


I find no difficulty in assenting to the 
first two grounds but the third one requires 
serious Consideration. It may be easily 
conceded that an express release of the 
principal debtor coupled with a reservation 
of the creditor's right to proceed against 
the surety does not discharge the principal 
debtor. In such a case the debt is not 
destroyed and the remedy of the surety 


(1) 28 N L R 325; 138 Ind, Oas. 879; A I R 1932 Nag. 
62, ind. Rul. (1932) Nag. 88. 
Eo A I R 1933 Nag. 287; 150 Ind, Cas. 685; 7R 


9, 

(3) 16 Pat, 27; 170 Ind. Cas. 130,18 P L T 309; AIR 
1937 Pat. 410; 10 R P 83: 3 B R 669. 

(4 33 M L J 131; 54 Ind, Cas, 758; (1920) M W N 178; 
11 L W 248. 

(5) 56M 625; 141 Ind. Oas. 852; (1933) M WN 45; 
37LW 170; Ind. Rul. (1933) Mad. 168; AIR 1933 
Mad. 309; GAM L J 386. 
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against the principal debtor is not impair- 
ed. The position of the surety is two-fold: 
on the one hand he is liable to pay the 
debt, on the other hand, when he pays the 
debt, he stands in the shoes of the creditor 
and he is entitled to enforce against the 
principal debtor all the remedies which 
were available to the creditor. If the lia- 
bility of the surety so cc<extensive with that 
of the principal debtcr, his right is not less 
co-extensive with that of the creditor after 
he satisfies hisdebt. To enable the surety 
to enforce his right against the principal 
debtor, there are two essential conditions 
(i) that the debt itself must subsist, (îi) that 
his remedy against the principal must 
remain unimpaired. Consequently the cre- 
ditor will be entitled to compel the surety 
to perform his promise only if the debt 
subsists and the surety’s remedy is unim- 
paired. 

It is at this stage that we have to turn 
to the relevant, provisions of the ©. P. Debt 
Conciliation Act. Section 8 (2) of that Act 
runs as follows :— 

“Every debt of which a statement is not submit- 
ted tothe Board in compliance with the provisions 


of sub-s, (1), shall be deemed for all purposes and 
all occasions to have been duly diecharged,” 

The material portions of sub-s. (1), is 
thisé 

“If * * it isin the opinion of the Board desir- 
able to attempt to effect a settlement between him 
and his creditors, a notice shall be issued and serv- 
edor published inthe manner prescribed, calling 
upon every creditor of the debtor to submit a state- 
ment of the debts owed to such creditor by the deb- 
tor.” 
Section 15 (8), rune as follows : 

“Where, after the registration of an agreement 
under sub-s. (2) of s 12, any unsecured creditor 
sues for the recovery of a debt, other than a debt, 
incurred subsequent to such agreement, in respect 
of which a certificate has been granted under sub- 
8. 11), or any creditor sues for the recovery of a debt 
incurred after dateof such registration, any decree 
passed in such suit shall, notwithstanding any- 
thing containedin the Gode of Civil Procedure, 
1908, (V of 1908), not be executed until all amounts 
recorded as payable under such agreement have been 
paid on such agreement ceased to subsist," 


In view of s. 8 (2, of the Debt Concilia- 
tion Act, is it open to the creditor to 
contend that the debt still subsists ? It is 
argued for the plaintiff that the Debt Con- 
ciliation Act itself has no application. The 
learned Counsel for the plaintiff says: I 
have two debtors, the principal debtor and 
the surety. I choose to forego my claim 
against the former but how does it affect 
my right torecover my debt from the surety ? 
That is indeed a valid and effective argu- 
ment if there had been two independent 
debts. Isthisthe case here? Manifestly 
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not, because the liability of the surety, 
though distinct, postulates the existence of 
the liability of the principal debtor. As 
pointed out in Periamanna Marakkayar v. 
Banians (6), a contract of suretyship re- 


quires the concurrence of three persons, viz. ' 


the principal debtor, the creditor and the 
surety. To express in terms of s. 126, 
Indian Contract Act, the surety enters into 
a contract of guarantee to perform the pro- 
mise or discharge the liability of a third 
person in case of his default. The surety 
undertakes his obligation ‘at the request, ex: 
press or implied, of the principal debtors. 
It is because the surety pays the principal 
debtor’s debt that he is entitled to en- 
force the debt against the principal debtor 
after he discharges it. When the creditor 
seeks to enforce the debt against the surety, 
the latter is legitimately entitled to ask : 

“Is the, principal debtor himself liable to you? 
If not, he has committed no default and you cannot 
compel me to discharge an obligation which has no 
existence, If, on theother hand, I pay you, how 
can Jrecover it from the principal debtor whose 
PADAN the debt itself having vanished, has ceas- 
ea, 


When the surety seeks his remedy 
against the principal debtor, he does it in 
respect of the same debt as the one owed 
by the principal debtor to the creditor. It 
is clear that the debt must exist although 
the creditor may choose to enforce his re- 
medy against ihe surety only to exclusion 
of tne principal debtor. ‘Therefore, the 
real issue is whether the debt due by the 
principal debtor exists at all tc entitle him 
vo enforce his remedy against the surety, 
and thabissue must be determined in the 
lignt of 8.& (2) of the Debt Conciliation 
Act. It says tnat every debt of which a 
Statement 18 not submitted to the Board 
in compliance with ihe provisions of sub- 
s. (1), suall be deemed “for all purposes 
ana all occasions” to have been discharged. 
It is true that in the present case tne plaint- 
iff as creduor declared tnis debt in ais 
statement but that declaration was Dot made 
tor settlement ci the debt but to intimate 
tuab it should not be settled. A creditor 
cannot say to the Board “| have this debt 
to recover but L uo not wish it to be seitled” 
and maintain nevertheless tnat the debt 
subsists in tne face of 8.8(2) of the Act 
‘Tne words ‘tor all purposes and all occa- 
sions” caunot be overlooked and they, 
confronting ihe creditor, make it impossible 
ior him to say that the debt exists for the 


(6) 49 M 156 at pp. 172, 185; 95 Ind. Cas, 154; 23 L W 
432; Al i 1926 Mad, 544. ’ 
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purpose of its being enforced against the 
surety. 

The case of a surety for an insolvent who 
has obtained an order of discharge is no 
doubt similar but if does not render any 
assistance here. The surety’s liability in 
that case is not discharged because of 
special provisions of s. 44 (3) of the Provin- 
cial Insolvency Act. That enactment can- 
net guide the interpretation of Debt Conci- 
liation Act. Although the object of both 
these enactments is to relieve debtors, they 
differ fundamentally in this that while the 
Provincial Insolvency Act does not inter- 
fere with the contract, the Debt Conciliation 
Act daes. Tne special authority, viz, Debt 
Conciliation Board has been created to 
scrutinise the contracts of debtors and effect 
equitable settlement of the debts irrespec- 
tive of the terms of the contracts. The 
settlement will be of no effect unless all the 
debts owed by a debtor are covered by it. It 
is, therefore, essential that every debt due 
by the debtor should be brought to the 
notice of the Board. Tne Insolvency Act 
exempts the debtor from personal liability 
and restricts the creditor’s remedy to his 
property whereas the Debt Conciliation Act 
protects both the person and the property 
of the debtor from the attacks of the cre: 
ditor and cripples him by demolishing his 
fortifications of contract, althougno this re- 
sult is attained by his concurrence induced 
by indirect compulsion. 

From the foregoing discussion it follows 
that the original debt cannot be regarded 
as subsisting. Granting for the once that 
it subsists, it ‘cannot be overlooked that 
s. 15 (3) of the Debt Conciliation Act the 
surety's remedy is very substantially im- 
paired. The plaintiff, by lifting the bur- 
den of the debt off the shoulders of the 
principai debtor and laying it on those of 
the surety, seeks virtually to shift his own 
disability entailed by the Debt Conciliation 
Act on to the surety, in an aggravated form. 

The result is that tne application 18 dis- 
missed with costs. l’leader’s fees Rs. 15. 


D. Application dismissed. 
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Civil Revision Petition No. 1373 of 1935 
October 8, 1937 
VARADAOHARIAR, J. 

MURUGESA MUDALI—PETITIONER 
versus 
ANGAMUTHU MUDALI—Rasponpent - 
Civil Procedure Code (Act V of 1908); O. XXXI, 


“ 
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r. 1, s, 151-~Powers of Subordinate Courts to issue in- 

` junctions and punish disobedience, if confined only to 
0. XXXIX-—-S. 151, if can be invoked to add to such 
powers—Only order passed under O. XX XIX, ‘notice 
and interim stay'—Mere act of taking possession in 
execution subsequently, if amounts to disobedience 
punishable under O. XX XIX. 

The words “if it is so prescribed” occurring in the 
opening paragraph of s. 94 of Civil Procedure Code, 
mean “prescribed by the Rules’. Whatever may 
be said asto the power of the High Court to issue 
injunction for other purposes and to punish dis- 
obedience thereof in exercise of its own inherent 
power as a Court of Record, the power of Subordi- 
‘nate Courts must be found within the four corners of 
the Code and when the Code has expressly dealt with 
the injunctions in O. , 8. 151 cannot be in- 
voked to add to the powers thus conferred. 
Order XXXIX, r. 1, Oivil Procedure Code, contem- 
plates an injunction being granted only to prevent 
any property being wasted, damaged or alienated by 
any party to the suit or wrongfully sold in execution 
of a decree, Where, therefore, in a suit by the judg- 
ment-debtor under O. XXI, r. 103, upon an application 
under O. XXXI, rr. l and 2, the Court passes an order 
‘notice and interim stay’ against the decree-holder 
and the notice to him does not make matters clearer, 
the mere act of the decree-holder in taking possession 
ofthe property subsequently does not amount toa 
disobedience of an injunction punishable under 
O. XXXIX. 


C. R, P. from an order of the District 
Court, North Arcot at Vellore, dated Septem- 
ber 26, 1935. 

Mr. V.T. Rangaswami Aiyangar, for the 
Petitioner. 

Mr. A. C. Sampath Ayyangar, for the 
Respondent. 

Order.—This revision petition arises out 
of an application to punish the petitioner for 
disobedience of an“ injunction issued by 
the District Munsif's Court at Ranipet. 
It will be convenient to describe the parties 
with reference to their array here. The 
petitioner had obtained a decree against 
one Kadirvelu Mudali, in O. S, No. 982 of 
1928, for vacant possession of a piece of 
land on which part of a building stood. 
When. the decree-holder went to take pos- 
session, he was resisted by the present 
respondent and M. P. No. 618 of 1932 was 
accordingly tiled for removal for obstruc- 
tion. An -order for removal of obstruction 
was passed on October 10, 1332, and it 
is ‘agreed that early on October 11, the 
Amin, to whom the warrant to carry out 
that order had beea entrusted, went to 
the locality which is about two miles frem 
the Court premises to carry out tnat order. 
Tne evidence also shows that the petitioner 
was present during the time that the Amin 
was carrying out that order. On iltn 
itself the respondent, against whom the 
order on `M. P. No. 618 of 1932 had been 
passed, instituted O. S. No. 414 of 1932 
apparently under O. XXI, r. 103, and on 
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the same day he filed M. P. No. 1666 of 
1932 for an order renano the n 
dant by a temporary injunction from execut- 
ing ie: decree in O. S. No. 982 of 1938 
and thereby demolishing the building and 
taking possession of the same until dis- 
posa. ofthe suit- The petition purported 
to be under rr. 1 and 2 presumably of 
O. XXXIX, Civil Procedure: Code, and 
s. 151. This came on for orders sometime 
after 2 P. m. on llth and the District 
Munsif passed an order “notice and in- 
terim stay.” 

The trouble in this case arises from the 
informal terms of the order on the injunc- 
tion petition. A reference to Appendix F, 
Form No. 8 of the Civil Procedure Code, 
will show how temporary injunctions are 
expected to be framed. The order ac- 
tually served on the petitioner does not 
correspond to the terms of Form No. 8. 
It stated that an order of ae stay 
had been passed in respect of the execu- 
tion of che. decep in O. 8. No. 982 of 1928 
and proceeded to add that the petitioner 
was accordingly bound not to doso. It is 
common ground that even before 2 P. M. 
on the Lith, some portions of the building 
on the site in question had been demo. 
lished and itis also admitted by the peti- 
tioner that at about 6p. m. that evening 
he took formal delivery in terms of the 
receipt filed in this case. There was some 
question raised as to when the order of 
injunction was served on the petitioner, 
but I see no reason for not accepting the 
finding of the District Court that it must 
have been served upon him between 3 and 
3.30 p, m. The learned District Judge 
himself finds that after service of this 
notice, the petitioner must have gone to 
his Vakil at Ranipet and taken his advice 
as to the further course to be followed, It 
also appears from the evidence that even 
during the petitioner's absence, as the 
petitioner's Vakil in the main case was 
present when the temporary injunction 
petition came on for orders before the 
District Munsif at 2 P. M., the District 
Munsif orally informed the petitioners 
Vakil of the order that he was passing. 
It may therefore be presumed, as’ stated 
by the District Munsif, that when the- 
petitioner went to consult his Vakil, the 
Vakil would have advised him not to dis- 
obey the injunction. I do not therefore 
see sufficient reason to think that any 
demolition was likely to have taken place 
after the service of the order upon the 


petitioner. 
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The District Munsif, however, thought 
that the passing of the receipt of delivery 
and the act of taking delivery therein 
implied, amounts to a “technical” breach 
of the injunction and curiously he added 
that it was significant that the petitioner 
went tothe scene even on the next day, 
as though that will amount to a breach of 
the injunction. As in his view the dis- 
Obedience was only technical, he directed 

_ that the petitioner should be imprisoned 
for aweek. The learned Judge-on appeal 
disagreed with the view that the dis- 
obedience was only technical , but I cannot 
help thinking that the learned Judge has 
been carried away by his opinion that 
even apart from the injunction, the act of 
demolition was high-handed and unautho- 
rised from beginning to end, because he 
thought that the order passed on M. P. 
No. 618 of 1932 did not warrant it. It is 
‘unnecessary for me to canvass the cor- 
Yectness of this conclusion, because that is 
not a matter that arises for consideration 
in this proceeding. We have only got to 
see whether there has been any disobe- 
dience of the injunction said to have been 
passed in M. P. No. 1666 of 1932, 

J am unable to agree with the view 
that the taking of delivery implied in the 
passing of the delivery receipt is punish- 
able as an act of disobedience of the in- 
junction, Order XXXIX, r. 1, Civil Pro- 
cedure Code, contemplates an injunction 
being granted only to prevent any property 
being wasted, damaged, or alienated by any 
party to the suit or wrongfully sold in exe- 
cution of a decree. This certainly would not 
include the mere act oftaking possession in 
execution of a decree. I am aware it has 
been sometimes held that O. XXXIX and 
tr. 1 and 2, are not exhaustive of the Court’s 
power to grant a temporary injunction : 
see Vidyapurna Thirthaswami v. Vicar of 
Suratkal Church (1), Adaikala Thevan v. 
Imperial Bank, Madura Braneh, 95 Ing. 

` Cas, 196 (2) and Kanshi Ram v. Sharafdin 
73 Ind. Cas, 909 (3). A different view was 
taken in Nusservanji Cawasji v. Shahajadi 
Begum (4), and 1 must add that the cases 
which held that O. XXXIX is not exhaus- 
tive do not seem to have given due weight 
to the words “ifit is so prescribed” occur- 
ring in the opening paragraph of s. 94 of 
(1) A I R1918Mad, 340; 44 Ind. Oas, 56;7 L W 
a 95 Ind, Cas. 196; AI R 1926 Mad. 574; 50M LJ 
(8) 73 Ind. Cas. 909; A I R 1923 Lah. 144. 


(4) 24 Bom. L R 378; 66 Ind, Cas. 768; A I R 1922 
Bom. 385; 46 B 939, : i 
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the Code. “ Prescribed” in that section 
undoubtedly means “prescribed by the 
Rules.” Whatever may be said as to the 
power of the High Court to issue injune- 
tion for other purposes and to punish dis- 
obedience thereofin exercise of ifs own 
inherent power as a Courtof Record, the 
power of Subordinate Courts must be 
found within the four corners of the Code 
and it seems to me too much to suggest 
that, when the Code has expressly dealt 
with the injunctionsin O. XXXIX, s. 15l- 
can be invoked toadd to the powers thus 
conferred. l do not, however, discuss this 
question further, because even assuming 
for the sake of argument that the Oourt 
has such power, I have still got to see 
what the order in this case was and whe- 
ther there was any reason for the peti- 
tioner to assume that the Court granted an 
injunction wider in scope than O. XXXIX, 
r. | contemplates. 

As I have stated already, the Court’s 
order merely stated interim stay and 
the notice actually served on the petitioner 
did not make matters clearer. Whether a 
delivery taken after an order of that kind 
will not be void in law is another matter: 
but I see no justification for holding that 
the taking of delivery in those circum- 
stances will amount to a disobedience of 
an injunction punishable under O. XXXIX. . 
If I were satisfied that even after 3-30 P. m. 
on October 11, the petitioner was a 
party to any further demolitidn, I should 
not have hesitated to deal with him as he- 
deserved. But though the respondent 
alleged and sougkt to prove that the demoli- 
tion continued up to 10 P. m. that night 
and even for a part of the next day, neither 
Court has accepted that version, and both 
the Courts have based the order against 
the petitioner only on the ground that he 
took delivery after service of the injunc- 
tion order. I am unable to hold that this 
conduct of the petitioner will amount toa - 
breach of the injunction. On this ground, 
I set aside the order of the Courts below, 
but as the petitioner has undoubtedly acted 
in haste and has been in some degree rese. 
ponsible for bringing about this situation, 
1 make no order as to the costs of this 
civil revision petition. 


N.-S. Order set aside. 
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RANGOON HIGH COURT 
_,._. Full Bench 
Civil Reference No. 8 of 1937 
March 25, 1938 
Roserts, O, J., DUNKLBY AND 
Bratnp, Jd. 
SOONOIRAM RAMNIRANJANDAS— 
APPELLANT 
VETSUS 
JUNJILAL ann ofaeRs—Rusponpents 

Partnership Act (IX of 1932), es. 69, 74 (b)— 
Suit by unregistered firm instituted after October 
1, 1933, for debt accruing before that date is not 
barred under s. 69. 

The Partnership Act must be construed in its 
plain terms, and where its terms admitof no 
doubt anything in the nature of speculation as 
to the intention of the Legislature should be 
avoided. Section 74 (a) says that nothing in the 
Act shall affect any” right acquired before the 
commencement of the Act and s. 74 (b) extends 
this saving clause to any legal proceeding or remedy 
in respect of any such right; thatis, any such 
right as is mentioned in sub-s. (a) and has ac¢rued 
before the commencement of this Act, Thus it 
would be wrong to say that s. 74 (b) saves only 
suits which are pending ab the time when the 
Act comes into force. It saves a remedy, which 
connotes the right to, institute a suit, as well, 

Oonsequently where a suit has bean instituted 
after October 1, 1933, by a firm not registered 
under the provision of the Partnership Act, for re- 
covery of a debt which had accrued before that 
date, the suit is not barred by s. 69 but is saved 
by the provisions of s, 74 (b). 

Observations of Sulaiman, O. J. in Danmal Par- 
shotamdas v. Baburam Chhotelal (2), approved, 
Surendranath De v. Manohar De (3), dissented from, 
Basanta Kumar v. Durgadas (4) and Ram Sunder 
Bhowmik v. Madhu Sudhan, Deb (5), explained, Krish- 
nan Lat Ram Lal v. Abdul Ghafur Khan (6), dis- 
tinguished 


C, Ref. made by Mr. Justice Mosely. 
Mr. Clark, for the Appellant. 
Mr. Paget, for the Respondents. 


Roberts, C. J.—The questions referred 
to the Full Bench of this Court for decision 
are as follows : 

“L When a suit has been instituted after Ooto- 
ber 1, 1933, by a firm not registered under the Part- 
nership Act UX of 1932) for recovery of a debt accru- 
ing before thas date, is the suit barred by s. 69 of the 
Act, or isit saved by the provisions of s. 74 (a) or 
4. 74 (b), Partnership Act (Act IX of 1932 ? 

< In any case, if a suitis brought by a firm not 

egistered under the Act, can such a defect be 
sured by subsequent registration of the firm before 

a aaa of the suit or the appeal from the 
ni 

The matter arose in the following way : 

<The appellants-plaintifie, a firm of mer- 
shants, sued the respondents for the sum 
f Rs. 2,712-10-0 due ona promissory note 
lated March 7, 1932. ‘The suit was filed 
=n February 28, 1935, and at this date 
she plaintiff firm was not registered under 
Whe Partnership Act. Section 69, sub- 
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ss. (1) and. (2) of that Act ruh as 
follows : 

“(1) No suit to enforce aright arising from a con- 
tract or conferred by this Act shall be instituted in 
any Oourt byor on behalf of any person suing as a 
partner in a firm against the firm or any person 
alleged to be or to have been a partner in the firm 
unless the firm is registered and the person suing is 
or has been shown in the Register of Firmsas a part« 
ner in the firm.” 

(2) No suit to enforce a right arising from a con- 
tract shall be instituted in any Oourt by or on 
behalf of a firm against any third party unless the 
firm is registered and the person suing are or have 
been shown in the Register of Firms as partners in 
the firm," 

By s. 1, subes. (3) of the same Act, the 
Act came into force on October 1, 1932, 
except s. 69, wnich came into force on 
October 1, 1933. Section 74 runs as 
follows : 

“Nothing inthis Act or any repeal effected thero- 
by snall affect or be deemed to affect (a) any right, 
title, interest, obligation or liability already acquired, 
accrued or incurred beforethe commencement of this 
Act, or (b) any legal proceeding or remedy in regpect 
of any such right, title, interest, obligation or liabi- 
lity or anything done or suffered bafore the com- 
mencement of this Act, or (c) anything done or suffered 
before the commencement of this Act.” 

‘The remaining sub-sections are not 
material. In my opinion, there is no ambi- 
guity in s. 74 of the Act. [b was pointed 
out by Baron Parkein Miller v. Salomons 
(1) at p. 191* that in interpreting a 
statute : 

“words which ure plain enough in their ordinary 
sense may, when they would involve any absurdity, 
or inconsistency or repugnancs to the clear intentions 
of the Legislature, to be collected from the whole of 
the Act or Acts in pari materia to be construed with 
it,or other legitimate grounds of interpretation, be 
modified or alterd s0 as to avoid that absurdity, incon- 
sistency or repugnance, but no further,” 

It is argued that the intention of the 
Legislature was not to enforce the pro- 
visions of s. 69 till October 1, 1933, 
but that after that date it was to apply to 
all suits which an unregistered firm desired. 
to bring, and that the words ins. 74 in 
their ordinary sense are repugnant to that 
clear intention and must be read as though 
they were “any legal proceeding or remedy 
taken before the commencement of this 
Act.” 

I respectfully agree with the judgment 
of Sulaiman, U. J. in Dalmal Purshotam- 
das v. Baburam Chhotelal (2), at p. 500f 
which is alluded to in the order of refer- 
ence, We must construe the Act in its 
plain terms, and where its terms admit of 


(1) (1852) 21 L J Ex. 161. 

(2) 58 A 495;160 Ind. Oas, 277; AI R 1936 All. 
3; (1935) A L 1945; 1936 A L R 76; 8 R A 588. 

*Page of (1852) 21:L. J. Ex.—[Ed.j 

tPage of 58 All,—|#d,] 
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no doubt anything in the nature of specu- 
lation as tothe intention of the Legislature 
should be avoided. Section 74 (a) says that 
nothing in the Act shall affect any right 
acquired before the commencement of the 
Act; and s. 74 (b) extends this Saving 
Clause to any legal proceeding or remedy in 
respect of any such right ; that is, any such 
right as is mentioned in sub-g. (a) and has 
accrued before the commencement of this 
Act. It appears that as the case cited came 
before a Bench in Allahabad by way of 
revision only, the learned Chief Justice was 
Teluctant to interfere, but the force of his 
Teasoning remains unimpaired. It seems 
unnecessary to me to repeat all his obser- 
vations upon the matter before us now ; 
they clearly set out the law as 1 under- 
stand it to be. In Surendranath Dev v. 
Manokar De (3), a contrary decision was 
arrived at, the Judges being of opinion 
that the words ‘before the commence- 
ment of this Act” might be taken as 
referring to the legal proceedings or remedy 
in respect thereof. The matter was ap- 
proached from an angle which, with all 
respect, I cannot help regarding as danger- 
ous ; for having first imputed an intention 
to the Legislature, the Court then endea- 
voured to interpret the Act as expressing 
that intention, instead of construing its 
Plain words in their ordinary and natural 
meaning. In my opinion in so doing the 
use of the phrase “any such Tight” in 
8. 74 (b) was lost sight of ; it must refer to 
a right under s. 74 (a), namely a right 
which accrued before the commencement 
of the Act. There is nothing in the Act 
which says when the legal Proceeding is 
tobe taken or the remedy to be enforced. 
According to Wharton’s Law Lexicon, a 
remedy 18 “the legal means to recover a 
right,” and if a remedy exists in respect of 
a right accrued before the commencement 
of the Act, the section says in the clearest 
possible language that it shall not be 
affected either by s, 69 or any other 
section. 

in Basanta Kumar v. Durgadas (4), which 
was Cited in argument, the effect of 5. 74 b) 
Was not considered. In Rom Sundar 
Bhowmick v, Madhu Sudhan Deb Nath (5), 
Mitter, J. said that sub-s. (b) only dealt 
with -legal proceedings already commenced 
.before the Partnership Act came into force 
and followed the two previous decisions, but 


(8) 62 C 213; 153 Ind. Cas. 671; AIR 1934 Cal, 
754; 39 C WN 67;7R 0 396. < 
(4) 390 O W N10t0; 163 Ind. Cas. 703; 9 RO 58, 
45) 40 O W N 1180; 64 C L J 554. 
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he appears not to have considered the word 
“remedy.” I do not find it easy to see how 
there. can be a “pending remedy, though 
a legal preceeding may be “pending.” Thus 
in my judgment, it would be wrong to 
say that s.74 (b) saves only suits which are 
pending at the time when the Act comes 
into force. It saves a remedy, which con- 
notes the right to institute a suit, as well. 
The case in Krishnan Lal Ram Lal v. 
Abdul Ghafur Khan (6), was referred to, 
it is, however, distinguishable because the 
cause of action was there held to have 
arisen after the date of the ccmmence- 
ment of the Act and upon that ground the 
saviog clause would have no application. 
Put shortly, then the appellants had a 
remedy in respect of a rigat accrued beforé 
the commencement of the Partnership Act, 
1932. They could institute a suit and this 
remedy is not affected by the Act, by 
reason of the express provisions of s. 74 (b). 
In these circumstances, E would answer the 
first question propounded in the affirma- 
tive, in my opinion the second question 
thereupon becomes academic and it is 
therefore unnecessary to answer it because 
it does not directly arise. We fix the Advo- 
cate’s fee in this reference at ten gold 
mohurs, costs of this reference to be costs 
in the appeal. 

Dunkley, J.—I agree with the answer 
proposed by my Lord the Ohief Justice. 
In the decisions to the contrary which he has 
mentioned, the learned Judges have, with 
the greatest respect, apparently overlooked 
the fact that the provisions of s. 74, Part- 
nership Act, are of general application and 
apply to the whole Act, and not merely to 
Ok. VII. The interpretation which they 
have placed on s. 74 would have a curious 
effect ifapplied to certain other sections 
outside Oh. VII, e. g. s. 42 (d), The 
terms of s. 74 (b) are, to my mind, perfectly 
plain, and how the adverbial | phrase 
‘before the commencement of this Act 
can be held to qualify the nouns pro- 
ceeding or remedy", I am unable to under- 
stand. Set out in full, s. 74 (b) would 
read as follows: i 

“Any legal proceeding or remedy in respect of any 
right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commence- 


ment of this Act, or in respect of anything done or 
suffered before the commencement of this Act. 


When set out in this way, the provisions 
of the clause are so plain as hardly to give 
Toom for comment. As my Lord has said 
even if the word “pending” be introduced 


(6) 17 Lah. 275; 160 Ind. Oas. 513; AI R 1935 Lah 
893; 38 P L R 633; 8 R L 587, 
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(quite unjustifiably) before “legal proceed- 
ing,” it is difficult to understand what could 
be meant by a “pending remedy.” I agree 
that the answer to the first question should 
be that the suit is not barred, but is saved 
by the provisions of s. 74 (b) of the Act; 
and I also agree that the second question 
does not then arise. 

Braund, J.—I agree and have nothing 
to add. 


D. Answer accordingly. 





_ NAGPUR HIGH COURT 
Civil Revision Application No. 581 
of 1937 
February 23, 1938 
Nrvoar, J. 
ABAJI—APPLIOANT 
versus 
DAMODAR AND 0T1HERS— NON-APPLIOANTS 
Guardians and Wards Act (VIII of 1890), ss. 4 (2), 
314 (3), 45 (1)—"Guardian” under s. 4 (2), if includes 
de facto guardian—Such guardian, party to proceed- 
ings—Order under s. 45 (1), if can be passed against 
him—Accounts of property in his possession submitted 
—Order under s. 45 O), propriety of Object of order 
under s. 45(1)—Order for security rather than deposit 
of , held more equitable, 
Phe definition of “guardian” in s. 4 (2), (tuardians 
and Wards Act, includes a de facto guardian. 


Noshirwan Manekshaw Nanavati v. Sharoshbanu . 


Noshirwan Nanavati (3) and Sita Baiv. Radha Bai 
(4), relied on. Kuppammal v. Muniappa Chetti (5), 
explained, | 

Under s. 41 (3) of the Guardians and Wards Act, 
the Court can compel a guardian who has been dis- 
charged to deliver any property in his possession or 
control belonging to the ward and also to render any 
accounts in hie possession relating to the past or pre- 
sent property of the ward. 
, Where a de facto guardian of minor's property, who 
18 a party to guardianship proceedings and who 
admits that the property is in his custody, submits 
complete account of the property and requests the Court 
to allow him to deposit instead of minor's ornaments, 
their price, the District Judge can accept the proposal 
and order him to deposit the price. Thede facto 
guardian cannot subsequently complain in revision 
against his own conduct, that the District Judge had 
no jurisdiction to pass an operative order like this 
against a de facto guardian. Chandrika Rai v., 
Srikant Rai(lyand Harbans Singh v. Rajindar 
Kumar (2), distinguished. 

An object of an order under s. 45 (1) (e) is to pro- 
tect the minor's property. Where a de facto guardian 
complies with a requisition under s. 41 (3) by sub- 
mitting a complete account of the minor's property 
in his possession, it is hard on him to order him to 
deposit a very large amount as price of the property, 
In such a case the object of s. 45 (1).(c) can be 
attained by directing him to furnish a solvent 
security for payment into the Court of the amount. 
_.C..R. App. for revision of the order of 
the Court of the District Judge, Wardha, 
dated July 23, 1937. 


Mr. P. P. Deo, for the Applicant, a 
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Mr.M. R Indurkar, forthe Non-Appli« 
cant. T : . 

Order.—This isan application in revi- 
sion against an order passed on July 23, 
1937, by the District Judge, Wardha, in 
Guardian Case No.1 of 1936. The. lower 
Court’s order is impeached on the. ground 
that it had no jurisdiction to compel the 
applicant to deposit the value of the gold 
and silver ornaments and caeh belonging 
to the minors. Reliance is placed on 
Chandrika Rai v. Srikant Rai (1) and 
Harbans Singh v. Rajindar Kumar (2), 
They have no application as in this case the 
applicant was a party to the proceedings 
for the appointment of a guardian. The 
applicant himself admitted that the minors’ 


property remained with him as the 
custodian on behalf of the minors. He 
actually deposited Rs. 947-2:0 as the 


balance found due on accounts between 
him and the minors. In fact no question 
of jurisdiction so far arises in the case 
as tbe applicant himself appeared through 
his Counsel and consented to deposit the 
price of ornaments instead of the ornaments 
themselves at certain specified rates. It is 
true that he did not consent to deposit the 
case of Rs. 1,286; but when the applicant 
himself filed the accounts through his 
Counsel and deposited Rs. 947-2 0 and made 
2 request that he might be. allowed to 
deposit the price of ornaments, the plea 
comes with a bad grace from him that the 
Court had no jurisdiction to pass an 
operative order based upon his consent, 
In fact the lower Court simply accepted the 
applicant’s proposal and the applicant 
cannot be heard to complain here against 
his own conduct. 

Much vehement argument is addressed 
here to show that notwithstanding the 
applicant's consent the lower Oourt had 
intrinsically no jurisdiction to pass an‘order 
such as it did. The ground is that the 
applicant was not amenable to the jurisdic- 
tion of the District Judge exercising his 
powers underthe Guardians and Wards 
Act. That the applicant was a dz facto 
guardian of the minors cannot be and is 
not denied. Section 4 (2) of the Guardians 
and Wards Act defines “guardian” as a 
person having the care of the person of a 
minor or of bis property or of both his 
person and property. The definition is 
wide enough, as held in WNoshirwan 


(1) 54 A 899; 117 Ind. Cas. 98; (1929) AL J 798; 
Ind. Rul. (1929) All. 674. 

(2) 47 A 313: 85Ind, Oas. 1047; 23 ALJ 28; LR 6 
A 162 Oiv; A I R 1925 All. 277. - - f 
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Manekshaw Nanavati v. Sharoshbanw 
Noshirwan Nanavati (3) to include not 
only a natural guardian but even a de facto 
guardian, Under s. 41 (3) of the Guardians 
and Wards Act the Court can compel a 
guardian who has been discharged to 
deliver any property in his possession or 
control belonging to the ward and also to 
render any accounts in his possession 
relating to the past or present property of 
the ward. 

Uncer s. 45 (1) (e) of that Act if sucha 
person fails to deliver any property or 
accounts in compliance with a requisition 
under s. 41 (3) of the Act heis liable to 
penalty as provided in that section. In 
Sita Bai v. Radha Bai (4) it was held that 
a de facto guardian is a guardian within 
the meaning ofs.4 (2) of the Guardians 
and Wards Act and that on his removal 
or discharge the Oourt has. power under 
g. 41 (3) to require him to deliver the 
infant's property to the guardian appointed 
under the Act. Itis urged that this case 
was dissented from by the Madras High 
Court in a subsequent case reported in 
Kuppammal v. Muniappa Chetti (5). On a 
perusal of the case it is clear that their 
Lordships in deciding the latter case dis- 
tinguished the former case on the ground 
that the person who wasin possession of two 
jewels claimed by the natural guardian 
had long ceased to be a de facto guardian. 
Their Lordships, therefore, simply disting- 
uished the previous case but did not 
dissent from it. I amin respectful agree- 
ment with the view taken in Sita Baiv. 
Radha Bai (4) and I feel no doubt that the 
lower Court, both under the law and in 
view of the special circumstances of the 
case ncted already, had jurisdiction to call 
upon the applicant to deposit the minors’ 
property or its equivalent in Court. 

It, however, appears to me that since the 
applicant has submitted what purports to 
be acomplete account, it would be hard on 
him tobe called upon to deposit such a 
large amount as Rs. 4,700 (approximately). 
The object of the order under consideration 
is obviously to protect the minors’ pro» 
perty. 

That object can well be served by direct- 
ing the applicant to furnish solvent 
security for payment of the amount in 
Court if on scrutiny of the accounts filed 


D AIR 1934 Bom. 311; 151 Ind. Cas. 1037; 38 Bom. 
L R 668; 7 R B 98; 58 B 724. 

(4; 36 M L J 189; 51 Ind. Oas. 234. 

(5) 47 ML J 655;82 Ind. Cas. 488; (1924) M W N 
$92; AIR 1924 Mad, 902. 


JAGDEO PANDAY vV. N. 0. HILL (RANG.) 


17610 


by him show that the applicant is liable to 
do go. f 

The lower Court will, while proceeding 
with the case, take into consideration the 
observations made above in passing any 
fresh order. ; 

This application is‘dismissed with costs 
Pleader's fees Rs, 10. ian 

D. Application dismissed. 





RANGOON HIGH COURT 
Oriminal Revision oh aa No. 498-B of 
1 
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November 22, 1937 
Baacutey, J. 
JAGDEO PANDAY AND ANOTJER— 
APPLiOaNT3 


versus 
N. ©. HILL, ASSISTANT SUPERIN- 
TENDENT or POLICE, MYITKYINA— 
RESPONDENT 

Child Marriage Restraint Act (XIX of 1929), ea. 9, 
5—Complaint—Case under s. 5 sent by Magistrate to 
Police Oficer for investigation—Letter by such officer 
to Magistrate—Letter held not “ complaint but only 
“ Police report.” i , 

When a Police Officer investigates a non-Cognia- 
able case under the orders ofa Magistrate, the report 
which he makes, at the endof his investigation, 18 
of the same nature as a report made under s., 157, 
Oriminal Procedure Code, and such a report being 
a Police report is not a “ complaint , though if a 
Police Officer acting without instructions from a 
Magistrate reports a non-cognizable offence to 2 
Magistrate with a view to the Magistrate taking 
action, this is a complaint. King-Emperor v. Sada 
1), referred to. j l 
ee offence under s. 5 of the Ohild Marriage 
Restraint Act, XIX of 1929, being punishable only 
with simple imprisonment up to one month or a 
fine of Rs. 1,000, or both under Sch. IH, Oriminal 
Procedure Code, is not cognizable: so when such a 
case is forwarded to an Assistant Superintendent 
of Police for investigation a letter written on behalf 
of the Assistant Superintendent of Police to the 
District Magistrate isa ‘Police report” and not a 
“ complaint, ” : 

Mr. K. C. Sanyal, for the Applicants. 

Mr. Tun Byu, Government Advocate, for 


the Respondent. 


Order.—This is an application to 
quash the proceedings pending against the 
applicants under s. 5, Ohild Marriage Res- 
traint Act (XIX of 1929). The proceed- 
ings originated in the following manner. 
(I base this on the report made by the 
District Magistrate and certain Police 
papers which have been sent up). An ano- 
nymous petition was sent to the Superin- 
tendent of Police through the Deputy 
Commissioner, Myitkyina, dated May 15, 
1937, which was received in the Deputy 
Commissioner's Office on May 17. The 
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petition. stated that certain people were 
going to marry their son and daughter on 
May 17, 1937. It was not, therefore, a 
petition stating that an offence had takea 
. Place, but that an offence was going to 
take place. The petition reached the Dis- 
trict Magistrate on ‘May 27, and he 
forwarded it to the Assistant Superinten- 
dent of Police. The Assistant Superinten- 
dent of Police reported that he could not 
get any witnesses to give evidence, but he 
discussed the matter with the District 
Magistrate and agreed to make a formal 
report. A letter was then sent in to the 
District Magistrate purporting to have 
been from the Assistant Superintendent of 
Police, but it was signed by some other 
person on his behalf. The learned District 
Magistrate regarded this as a complaint 
made by the Assistant Superintendent of 
Police and initiated proceedings, sending 
the matter for enquiry by the Sub-Divi- 
sional Magistrate, Myitkyina, under s. 202, 
Oriminal Procedure Code. 

It is agrued that, as there is no com- 
plaint, the proceedings are bad by virtue of 
s. 9of Act XIX of 1929, which states that 
no Court shall take cognizance of any 
offence under this Act save upon complaint 
made within one year of the solemnization 
of the marriage. The question then arises 
as to whether the letter written on behalf 
of the Assistant Superintendent of Police 
to the District Magistrate is a ‘complaint’ 
or not. The word ‘complaint’ is not defined 
in the Act XIX of 1929: but as this is a 
criminal Act, and the matter is one relat- 
ing to procedure, the definition of ‘‘com- 
plaint” given in s. 4, Criminal Procedure 
‘Code, must, I think be applied. Sec- 
tion 4 (h) Criminal Procedure Code says: 

‘Complaint’ means the allegation made orally 
or in writing toa Magistrate, with a view to his 
taking action under this Oode, that some person, 
whether known or unknown, has committed an 
offence, but it does not include the report of a 
Police Officer.” 

As the anonymous petition referred to an 
- offence which was contemplated, the ano- 
nymous petition, or a: petition of this 
nature, even if it had been signed, would 
not be a “complaint” within the terms of 
. the definition: so the only thing which can 
.be regarded as a complaint is the letter. 
. Is this a “complaint” or is it a "report by 
~a Police Officer?” “Report by a Police 
- Officer” is not defined in the Code but 
- “Police reports” are dealt with in Oh. XIV 
_ of the Code. This chapter deals with in- 
“ formation given to the Police, ands. 157 
| Btates that when an officer-in-charge of a 
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Police Station has reason to suspect the 
commission of an offence which he is em~ 
powered under s. 156 to investigate, that 
is to say, of a cognizable offence, he shall 
send a report of the same to a Magistrate, 
and that report is undoubtedly the report 
upon which a Magistrate can take cogni- 
zance of a case under s. 190 (b), Oriminal 
Procedure Code, and this report is a type 
of allegation which is expressly stated in 
s.4(h) not tobe a complaint within the 
meaning of that definition. 

Section 155 (2), Criminal Procedure Code, 
says that no Police Officer shall investigate 
a non-cognizable case without the order of a 
Magistrate, and s. 155 (8) says that when 
a Police Officer has received an order from 
a Magistrate to investigate a non-cogni- 
zable case, he may exercise the same powers 
in respect of the investigation as may be 
exercised in the case of an investigation of 
a cognizable case. It seems to me therefore 
that when a Police Officer investigates a 
non-cognizable case under the orders of a 
Magistrate, the report which he makes, at 
the end of his investigation is of the same 
nature as report made under s. 157, and 
such a report being a Police report is not 
a “complaint”, though if a Police Officer 
acting without instructions from a Magis- 
trate reports a non-cognizable offence toa 
Magistrate with a view to the Magistrate 
taking action, this is a complaint vide 
King-Emperor v. Sada (1). An offence under 
s. 5 of Act XIX of 1929, being punishable 
only with simple imprisonment up to one 
month or a fine of Rs. 1,000 or both under 
Sch. III, Criminal Procedure Code, is not 
cognizable: so the letter written on behalf 
of the Assistant Superintendent of Police to 
the District Magistrate is a “Police report” 
and not a complaint’. The present pro- 


. ceedings not having originated on a “‘com- 


plaiut” are bad by virtue of s. 9 of Act XIX 
of 1929. The proceedings will, therefore, be 
quashed as not having been legally initiated. 
D. Proceedings quashed. 
(1) 26 B 150; 3 Bom, L R 586. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 74 to 76 of 1934 
July 26, 1937 

M. O. Grosz ann R. O. Mirra, JJ. 

Srimati PANNA SUNDARI DEBY 
AND OTAERS—FLAINTIFFS— APPELLANTS 

versus 
BENARES BANK, LTD., DEFENDANT 
No. 1 AND OTHRES—RESPONDENTS 
Adverse possession— Religious endowment — Extent 
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of interest acquired by wrong-doer—Wrong-doer, when 
gets adverse title—Physical presence of wrong-doer or 
performance of puja by him, if essential —Wrong-doer, 
subsequently becoming shebait — Whether prevents 
him from prescribing against idol—Hindu Law— 
Religious endowment—Dedication—Held, on facts that 
the debutter created by widow was genuine and absolute 
—Consensus of family members, if converts debutter 
into secular properties. 

An idol acts through its shebait, prosecutes and 
defends suits through its shebatt. Its shebait is 
its protector and defender of its rights. An exclusion 
of theshebatt accordingly from the endowed proper- 
ties can have the effect of excluding the idol from it. 
In all cases of adverse possession, the extent of the 
interest acquired by adverse possession depends 
upon the assertion of intention expressed or necessari- 
ly implied of the wrong-doer when dispossessing and 
keeping out of possession the rightful owner. When 
therefore a shebatt is turned out and kept out of the 
endowed properties by a person who has no title on 
the assertion that the property is his and not of the 
idols, the adverse possession is against the idol also 
and if its duration is sufficiently long, the idol loses 
the right to the property. The physical presence of 
the idolon the property or the fact that pujas were 
performed by the wrongdoer are: not material. 
Similarly the mere fact that in law the wrong-doer 
would become the idol’s shebait on the death of the 
existing shebait would not prevent him from pres- 
cribing against the idols, 

[Case-law referred to.] : 

A Brahmin widow with affluent means and coming 
from apious Hindu family established deities in a 
house situated on the bank of a holy river. By a 
formal deed she made a permanent provision for the 
worship. Some years subsequently the house in 
which the idols were, was made the property of the 
idols. No debts were outstanding against her and 
she had no motive to create a fictitione debutter. 
She had reserved a very small and comparatively in- 
significant allowance for the personal benefit ofa 
relative : 


Held, that the debutter created was genuine and 
absolute. 


Obiter (Per Mitter, J.)—The theory of conversion 
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of debutter properties to secular properties by con- 
sensus of the family members has no warrant in 
Hindu Law and is against Hindu conceptions: [p. 
701, col. 2.] 


C. A. from the original decree of the 
Sub-Judge, Second Court, Hooghly at 
Howrah, dated December 22, 1933. h 

Messrs. Atul Chandra Gupta and Satis 
Chandra Sinha, for Mr. Nani Bhusan 
Mukerjee, for the Appellants. 

Messrs. Hemendra Kumar Das and Anil 
Chandra Ganguly (in No. 74), for the 
Respondents. 

Mr. Amiruddin Ahmed (in No. 75), for 
the Deputy Registrar. 


R. C. Mitter, J—These three appeals 
arise out of three suits for declaration that 
a house at Dharmatolla Lane in Bally 
on an area of about 6 bighas and a 
garden in the same locality on an area of 
about 17 bighas are the debutter pro- 
perties of the idols Sree Sree Gopal Jiu 
Thakur and others and are not liable to 
be attached and sold in execution of money 
decree obtained by the principal defen- 
dants against one Rajendra Nath Sanyal. 
The idols have brought the suits represent- 
ed by their alleged shebait, Panna Sundari 
Debi, who is no ather person than the 
wife of the said Rajendra Banyal. The 
suits have been instituted as the executing 
Courts have rejected the claims of the 
idols preferred by Panna Sundari to the 
properties in suit. A short genealogical 
table is necessary for following the events 
which have a material bearing on the 
controversies between the parties : 


DEB NATH SANYAL—KANAK MONI} 


(died May 25, 


1837) 


aaa 


j (died January 8, 1865) 





| 
Srinath=Muktokeshi Janaki Sita N ath Dina! Nath Jadu 
died January (died Septem- (Pre-deceased =Brojo (died 1839) (died September 
30, 1892) ber 16, 1877) Deb Nath) Kumari 2, 1876 
| =Nitya Kali 
Gobinda (died 1849) | 
Uday (said to be adopted Adopted in 1877 
by Brojo Kumari) 


(died April 2, 1895) 


Deb Nath was a very wealthy man of 
Kulgachi in the District of Burdwan. His 
wife Kanak Moni was the only daughter 
of a very rich man, Rash Behari Brojo- 
bashi. Deb Nath was the executor of the 
estate of Rash Behary and Kanak Moni 
was the surviving executrix to her hus- 
band’s estate after Sita Nath’s death. The 
surviving sons of Deb Nath were the bene- 
ficiaries under his will. In 1845 litigations 
among, the members of the family began. 
Sita Nath lefta will by which he appoint- 


Rajendra 
=Panna Sundari. 


ed Jadhu his executor. His widow Braja 
Kumari disputed the will. At Sita Nath's 
death Brojo Kumari was with child. A 
posthumous son was born, named Gobinda 
Nath. In 1815 Brojo Kumari brought a 
suit valued at 13 lacsodd on behalf of 
her son Gobinda Nath against Jadu by 
which she claimed possession of, the pro- 
perties left by Sita Nath (Suit No. 26 of 
1845). During the pendency of the suit 
Gobinda Nath died and Brojo Kumari 
purported to adopta person, Uday (whose 
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name is very important in the appeals 
before us) under an alleged verbal autho- 
rity from her husband. In ‘1847, ‘Jadu on 
his own behalf and as executor to the 
estate of Sita Nath brought a suit against 
Kanak Moni in which he claimed 11 lacs 
odd on the ground that the said money 
which belonged to Deb Nath had been 
taken by Kanak Moni, his father’s execu- 
trix (Suit No. 47 of 1847). The family 
had their ancestral residence at Kulgachi. 


On June 20, 1846, Kanak Moni pur- 
chased for Rs. 1,400 a piece of bastu with 
pucca' buildings, garden and tank at Bally 
from Ram Prosad Kongar (Ex. 7 (a)-II T] 
The area is stated to be about 4 bighas in 
the conveyance. She began to reside there. 
From its description, I have no doubt that 
this dwelling house was her siridhan and 
is the house mentioned in Item No. 2 of the 
plaint, although its present measurement 
is stated to be about 6 bighas odd. Inthe 
saidjhouse, she established two deities Sree 
Sree Gopal and Sree Radha Gobinda Jius. 
The exact time when she consecrated the 
deities cannot be ascertained, but it was 
certainly before the year 1852: while the 
appeals against the decrees passed in Suit 
No, 26 of 1845 and No, 47 of 1847 were 
pending in the Suddur Dewany Adalat 
(Appeals Nos. 110 and 111 of 1852), the 
parties thereto composed their differences 
and filed petitione of compromise on the 
basis of which the said suits were disposed 
of. Brojo Kumari admitted her husband’s 
will to be genuine and also admitted that 
the adoption of Uday was invalid, she 
having in fact no verbal authority to 
adopt from her husband. Jadu made over 
6 annas share of the properties described 
in the compromise petitions to Brojo 
Kumari as being her husband's properties 
and Brojo Kumari absolved Jadu from her 
claim for mesre profits. She was to take 
also six annas share of the debts due from 
debtors amounting to Rs. 1,93,000 odd and 
bear six annas share of the liability of a 
loan of Rs. 1,138,000 odd due to Protab 
Singh Dugar and others. The claim for 
money against Kanak Moni was given up 
by Jadu, be admitting all moneys which 
came to her bands as executrix had been 
spent by. her forihe benefit of the estate. 
Kanek Moni gave up all claims to “mova- 
ble, immovable or to any other proper- 
ties. left by her husband” (JI-25-1, 44-47) 
(the translation in the paper-book is in- 
accurate, the words “ left by my husband” 
should be after the words “or to any other 
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properties"). These petitions of compro- 
mise were filed on June 24, 1852. 

On the same day Kanak Moni executed 
the first deed of endowment in favour 
of the idols she had already established 
[Ex. 1 (a) M-7], In the deed, which was 
executed with the consent of Jadu and 
Brojo Kumari, it is recited that a sum of 
Rs. 52,480 which belonged to her was in 
deposit with Babu Prosonno Kumar Tagore 
carrying an interest of 5 per cent. per 
annum. Out of this, she madea gift of 
Rs. 50,000 to the deities. The deb sheva 
was to be carried on with the interest of 
the said sum or from the income of pro- 
periies which may be acquired by employ- 
ing the said sum or any portion thereof. 
The deed contemplated the investment of 
the said sum on mortgages or purchases 
of immovable properties. She was to be 
the first shebatt. She reserved the right 
of making rules for the devolution of the 
office of shebaitship and if she died with- 
out making such rules, her heirs were to 
be the succeeding shebaits. On June 25, 
1852 (next day) the sum of Rs. 50,000 
was lent out toJadu and Brojo Kumari on 
mortgage of their zamindaries, etc. The 
mortgagors having failed to re-pay, she 
(Kanak Moni) instituted a suit to enforce 
the mortgage in the Supreme Court at 
Oalcutta, recovered a decree and in execu- 
tion purchased the mortgage properties on 
various dates between February 1854 and 


October 1853. On July 20, 1859, she 
executed and registered another deed of 
endowment (Ex. 1-138). By this deed 


she formally transferred to the idols esta- 
plished by her as also the idols of her 
father, her dwelling house at Bally and 
the properties she had purchased at the 
aforesaid mortgage sales and a consider- 
able amount of ornaments and movable 
properties. She appointed Uday to be 
the shebait after her, and gave the latter 
the power to nominate his successor. The 
deed according to its purport creates an 
absolute debutter. This deed is the 
foundation of the claim of the plaintiff 
deities in the suits before us. The prin- 
cipal defendants challenged this deed as a 
paper transaction and never meant to de 
acted upon, and the de6utter according to 
them was illusory. The Subordinate Judge 
has accepted the defendants contention and 
the first point for us to see if the finding 
of the Subordinate Judge on this point is 
correct. The Subordinate Judge has also 
found that if this deed represented a 
genuine transaction, only 4 bighas out of 
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6 bighas on which the house stands was 
included in it and the garden (property 
No. 1 of the plaint) and the rest of plot No. 2 
of the plaint (the house) are not covered 
by it. From the description of the pro- 
perties dedicated by this deed (Ex. I), I 
have come to the conclusion that the 
whole of property No. 2 of the plaint 
(house) is dealt with by it, but there is 
nothing in the deed by which it can be 
said with any amount of certainty that 
the garden (property No. 1) was also 
dedicated. 

On the evidence on the record, I cannot, 
however, hold that the debutier made by 
Ex. 1 was illusory. Kanak Moni had 
established the deities and in 1852 had 
executed a formal deed by which she made 
permanent provision for the worship of 
the deities. She had established the idols 
in the house. By Ex. 1 which was exe- 
cuted seven years later, she expressly made 
the said house the property of the idols. 
In this document she recites that she had 
been carrying on the worship in accor- 
dance with the provisions of her deed of 
endowment:-of 1852. I donot see why.these 
recitals in an ancient document should, 
in the absence of any evidence to the con- 
trary, be brushed aside. Kanak Moni was 
a pions Hindu widow of a Brahmin family 
of affluent means. She was the daughter 
of a pious man, a Brojobashi. She had 
removed from Kulgachi to Bally, a place 
on the banks of the holy river Bhagirathi 
(River Hooghly). She had no debts and 
no motive to create a fictitious debutter. 
More than six substantial temples were 
built in the said house (the reasonable 
inference is that she built them) and the 
idols were located there. In these cir- 


- cumstances, in the absence of any evidence 


to the contrary, the onus being on the 
defendants, I cannot but hold that the 
debutier created by Ex. 1 was 6 genuine 
debutter and that on the principles formulat- 
ed in Har Narayan v. Sarja Kunwari (1) it 
was an absolute one, the money allowance 
reserved for the personal benefit of Brojo 
Kumari who was not the shebatt being 
very small -and comparatively on insigni» 
ficant amount. The fact that she made 
Uday the shebait and excluded her heirs 
from the office was not unnatural. Her 
eldest son was a lunatic and without issue 
and her relations with her son Jadu were 
not happy. No doubt in 1852 her differ- 
ences with him were composed but only for 

(1) 48 I A 143; 63 Ind. Cas. 34, A IR1921 PO 20; 
43-A 291;25 O W N 961; 14 L W 633 (P 0). 
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a short time, for in 1854 she had to sue 
Jadu to recover the dues on the mortgage. 
On these facts I hold that the house at 
Bally which is Item No. 2 of property 
in suit was the absolute property of the 
deities. 

Two further questions arise, namely: (1) 
whether the title of the idols have been 
extinguished by adverse possession; and 
(2) whether the properties were by acts 
of the members of the family converted 
into secular property. On the view I am 
taking on the first of the aforesaid ques- 
tions, the second question does not arise, ` 
my view being that long before 1894 the 
title of the idols to the house had been 
extinguished by adverse pcssession. The 
facts bearing upon the question of ad- 
verse possession can be summarized as 
follows: Kanak Moni died on January 3, 
1865. On her death, Uday became shebait 
according to the tenor of the deed of 
endowment Ex. 1, but he was not allowed 
by the descendants of Kanak Moni to 
exercise any acts of possession over the 
debuiter properties orto perform the sheba 
of the idols. He was excluded from the 
debutter properties and from his office. He 
lived up to the year 1895. Shortly after 
the death of Kanak Moni, Muktokeshi made 
an application to the District Judge of 
Burdwan under Act XXXV of 1t58 for 
adjudging her husband Sreenath, a lunatic. 
The inquisition was held and the properties 
of Sreenath were made over by the learned 
District Judge tothe Collector of Dinajpur 
as representing the Court of Wards. This 
was apparently under s. 11 of the said 
Act. The properties so made over included 
the house in suit. The Collector took 
possession in August 1873 and remained 
in possession till February 1, 1898, 
(Ex. L II-279).. There is no evidence that 
Jadu who died in 1876 or anybody else 
assumed the functions of shebait of the 
endowment created by Kanak Moni after 
Kanak Moni’s death or were in possession . 
of the properties dedicated by her in 
acknowledgment of the idol's title. Three 
witnesses have been examined by the 
plaintiff. All the three persons say that the 
idol’s pujas were performed by the descen- 
dants of Kanak Moni. That is usual in 
a Hindu house-hold, for no Hindu would 
neglect the actual puja, i. e. neglect to offer 
bhog and flowers to deities located in the 
house where he is residing. The pujas 
would be offered whether the idols have 
property or not. The offering of pujas 
would not necessarily lead to the inference 
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that it was done in acknowledgment of the 
idol’s title to endowed properties. Of these 
witnesses, Probodh Chandra Mukherjee who 
was only 63 -years old in 1933 said Jadu 
acted as shebait. He was only about five 
years old when Jadu died and is, therefore, 
not competent to speak on the subject. 

Shortly after possession was taken by 
the Collector of everything as the property 
of the lunatic Sreenath, Mukhtokeshi dedi- 
cated her personal property at Dianhat to 
the idols [Ex. 1 (6)-II-49). She was to 
be the first shebait under her deed and 
then Nitya Kali, who was given the power 
to appoint her successor. If the incomes 
of the properties dedicated by Kanak Moni 
were being applied for deb-sheba or the 
said properties dedicated by her, treated 
still as debutter, one would have expected 
a reference in the recital of Muktokeshi’s 
deed to the deed of the endowment of 
„Kanak Moni and a possible explanation 
why the additional endowment was being 
made by her. The possibility is that 
Muktokeshi endowed her properties because 
at that time there was no visible fund 
from which the worship of the idols could 

e permanently maintained. The fact of 
the Collector having taken possession may 
by itself be an equivocal fact, but the said 
fact when taken with Muktokeshi’s deed 
and the wkole course of c:nduct of the 
members of the family at different periods 
of time, coupled with the fact that Uday 
was excluded and never preferred his 
claim as shebait, lead to the conclusion 
that the properties dedicated by Kanak 
Moni were kept in possession of her descen- 
dants on the assertion that they were 
their personal properties and not the pro- 
perties of the deities. 

Sreenath died on January 30, 1892, his 
wife, Muktokeshi having pre-deceased him 
by many years. On his death three 
applications were made in the Original 
Side of this Oourt by three persons, for 
letters of administration to his estate. 
One such application was made by Ra- 
jendra, another by Uday and the third by 
Ishan who was the nephew of Deb Nath. 
These applications were disposed of by 
compromise dated September 6, 1894 
(Ex. O. II-54) as a result of which Rajendra 
got eight annas share and the house and 
garden in suit, Uday five annas share and 
Ishan three annas share. The compromise 
petition was also signed by Nitya Kali. 
Rajendra made an application on April 
17, 1896, to the Board of Revenue for 
release of this share allotted to him by the 
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compromise Ex. O from the managemen 
of the Odllector including the house and 
garden now in suit. In 1900 he mortgaged 
them along with other properties to Raja 
Janaki Nath Roy as his personal property 
and thereafter mortgaged them several 
times. When the respondents to these 
appeals attached them, he filed ohjections 
under s. 47 of the Code and took all pos- 
sible and impossible objections but never 
breathed that they were the idols’ proper- 
ties. He ultimately agreed to pay the 
Benares Bank their dues in instalments 
and when all resources had failed him, he 
turned a pious man and declared what he 
had all along treated as his personal pro- 
perty to be debutter and under the con- 
venient plea of old age with the imagined 
inability to discharge the duties of a 
shebait, which he never had discharged at 
any time, appointed his wife Panna Sundari 
to be shebait under his mother’s long neg- 
lected deed [Ex. 2 (a) dated May 1, 1931- 
TI-209]. My findings on these facts are: 
(i) the shebait, Uday, was excluded from 
the worship and the properties under a 
claim that the properties were secular pro- 
perties which had descended from Kanak 
Moni to her natural heirs. The period of 
exclusion was from 1865, at least from 
1873 to 1895 when Uday died; (ii) that 
Rajendra never acted as shebatit, i. e. never 
Placed himself in a fiduciary relation with 
the idols at any time from 1898 when he got 
possession of the house and garden in suit 
till these suits and that the recitals made 
by him in Ex. 2 (a), the deed by which he 
appointed his wife shebait, which state 
that he had been in possession as shebait 
and discharged the duties of a shebait, are 
false recitals: (iit) that the idols were 
located and are located in the house in suit 
and pujas offered to them, but that is not’ 
in acknowledgment of their title to the 
house in suit. 

On these findings the question of adverse 
possession can be decided in one way only, 
that is against the idols. An idol acts 
through its shebait, prosecutes and defends 
suits through its shebait. Its shebait is 
its protector and defender of its rights. 
An exclusion of the shebait accordingly 
from the endowed properties can have the 
effect of excluding the idol fromit. I do 
not say that that must necessarily be the 
effect, An exclusion of a shebait from 
worship and the endowed properties may 
have only theeffect of excluding him from 
his office. The effect of time following the 
exclusion of the shebait from the endowed 
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‘properties may have the effect ‘of extin- 
guishing the idols’ right to the property 
or may have an adverse effect upon his 
right to the office only. This would depend 
“ upon intention with which the acts of dis- 
possession are done. In all cases of adverse 
possession the extent of the interest 
acquired by adverse possession depends 
. upon the assertion of intention expressed 

ornecessarily implied, of the wrong-doer 
when dispossessing and keeping out of 
possession the rightful owner. When, 
therefore, a shebuit is turned out and kept 
out of the endowed properties by a person 
who has no title on the assertion that the 
property is his and not of the idols, the 
adverse possession is against the idols, also 
and ifits duration is sufficiently long, the 
idol loses the right to the property. The 
physical presence of the idol on the pro- 
perty or the fact that pujas were performed 
by the wrong-doer are not material. This 


“ Ttake tobe the decision both of this Court 


and the Judicial Committee in Surendra 
Krishna Roy v. Ishwari Bhubaneshwari 
(2) affirmed sub nominee Ishwart Bhu- 
baneswart Thakurani v. Brojo Nath (3). 
This I take to be the principle alsounder- 
lying Damodar Das v. Lakhan Das (4). 
Where -a mohant or shebatt sells the 
endowed properties to a stranger who is 
to hold itas his personal property, the 
possession of the purchaser becomes 
adverse tothe idol from the date of his 
purchase and possesgion, if the sale is void. 
This is on the principle that the shebait 
or mohant is kept out of possession by the 
purchaser on an assertion that the property 
is his and not of the idol. When the 
gale or transfer is by the mohant of some 
item of the endowed property or the whole 
of it in excess of his powers and the suit 
for possession is by the succeeding 
shebait, the possession of the purchaser 
becomes adverse to tbe idol from the 
date the succession opens on the ground 
that the sale or trarsfer is not absolutely 
void and as the purchaser has the right 
to remain in possession as long as his 
transferor 


(2) 60 O 54; 144 Ind. Cas. 792; A IR 1933 Cal. 295; 6 
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ih (3) 41 C W N 968; 168 Ind. Cas. 765; A I R 1937 PO 
185; 64 I A 203; 1903701 R 341; 1937 A LR 462; 9 R 
P C 317; 3 B R 550; 46 L W 14; 1837 O W N 711; 85 O 
L J 572; 39 Bom. LR 933; (1937) M W N 966; (1937) 
‘A LJ1008; 1L R (1937) 2 Cal. 447; (1932M LJ 
527; 318 L R 538 (P 0) ` 
(4) 37 IA 147; 7 Ind, Oas. 240; 37 O 885; “OWN 
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shebait and his possession is referable 
to a lawful title, his vendor or transferor 
having no right to challenge his transfer 
aud recover possession. This I think is 
the principle deducible from the cases in 
Ram Charan Das v. Ngurangi Lal (5) and 
Mahadeo Prasad Singh v. Karia Bharthi 
(6) where their Lordships of the Judicial ` 
Committee explained and distinguished 
the vases in Cnanasambanda Pandara 
Sannadhi v. Valu Pandaram. (7) and 
Damodar Dasv. Lakhan Das (4) on. the 
ground that the alienations in these cases 
being of the mohanti snd the endowed 
properties were absolutely void. In view 
of the decisions of the Judicial Committee 
in Ram Charan Das `v. Naurangilal (5) 
and Mahadeo Prasad Singh v. Karia 
Bharthi (6), it may be a question as to 
whether the actual decision Badri Narayan 
Singh v. Kailash Gir 93 Ind. Caes. 303 (8), 
onthe basis of which the decision in 
Parkas Das v. Janki Ballabha Saran 
(9) mainly proceeded, was a correct one. 
I hold accordingly that the title of the 
idols has been extinguished by adverse 
possession of the part of the natural heirs 
of Kanak Moni before the year 1694, 
the exclusion of Uday’ being the 
exclusion of the idols from the properties 
in suit. 


I also hold that the possession of 
Rajendra was also adverse to the idols. 
Uday having died without appointing 
any shebaitin his place, Rajendra being 
the sole surviving heir of Kanak Moni at 
Uday’'s death would have no doubt succeed- 
ed .to the shebaiti and would have had a 
legal title to hold and possess the idole’ 
properties, e. g. the house in suit, assuming 
that the idols had a subsisting title to the 
same at Uday’s death. But Rajendra never 
accepted the office. From before Uday's 
death he asserted his personal right to the 
same and got them in his personal right 
by Ex. O. After Uday'’s death he did not. 


(5),60 I A 124; 149 Ind. Oas. 214; A I R 1933 PO 
75; 12 Pat: 251; Ind. Rul. (1933) P O 56; 14 P L T.185; 
37 LW 512; 64 ML J 505; (1933) M W N 272; 10 O W. 
N 455: 37 C W N 541; (1933) A LJ 327; 57 O L J 229; 
35 Bom. L R 530; 17 R D 754 (P 0). 

(6) 62 I A 47; 153 Ind. Cas. 1100: A I R 1935 P O 44; 
57 A 159; 7 R P O 135; (1935) O W N 247; (1935) MW 
N 162; 41 L W 291: 39 O W N 433; 68 ML J 499; 61 O 
L J 122; 37 Bom. L R 333; (1935) A L J 678; 37I PL R 
311 (PO). a 

p? 23 M 271; 27 I A69, 10M L J 29;7 Sar. 671 
¢ 


) 
(8) 93 Ind, Cas, 303; A I R1926 Pat, 239; 5 Pat, 341; 
7PL.T 453. ` l ; 
(9) 2 Luck 239; 95 Ind. ZOas. 27; A 1 R 1926 Oudh 
444; 3 O W N Sup. 1: ye 


t 


1938 


at any time act asshebait and continued 
to exercise act of possession and owner- 
shipin his character as full owner. The 
mere fact thatin law he would become 
the idol’s shebait on Uday’s death would 
not in my view prevent him from pres- 
cribing against the idols. No fiduciary 
relation with the idol existed between him 


and the idols; he never accepted the office 


of shebaitship. The view I am taking is 
supported by the decision in Ganga Prosad 
v. Kuladananda Roy (10) where Makham 
who had been expressly named a shebait 
in the debutter deed was allowed to 
prescribe against the idol on the ground 
that he never accepted the oftice. It is 
also supported by the observations of 
Rankin, O. J. in Surendra Krishna Roy v. 
Ishwari Bhubaneshwari (2) at pp. 72, 73 
and 74*, It is only the acceptance of the 
office of shebait by a person who hasa 
legal title toit that prevents him from 
Prescribing against the idol on the princi- 
ple that he then becomes in law the pro- 
tector of the idol’s interest and its natural 
defender against all attacks thereon 
by strangers andso cannot be heard to 
say that he preferred his personl interest 
over his duty. The possession of Rajendra 
was ofa sufficient length of time and it 
alone, in my judgment, has the effect of 
extinguishing the title of the idols. I 
accordingly hold that the suits have been 
Tightly dismissed. In the view I have 
taken on the question of adverse posses- 
sion, it is not necessary to decide whether 
the compromise of the year 1894 (Ex. O) 
made the properties in suit secular. How- 
ever, I am of opinion that it did not for the 
following reasons: 

(i) The question whether the debutter 
properties can be converted to secular 
properties was never before the mind of the 
parties then. For such conversion, the 
act must be a conscious one, i.e. expressly 
intended to have that effect. In 1894 the 
parties had in view only the question of 
adjusting their claims to Sreenath's pro- 
perties and divided them in certain shares 
on the footing that all the items were the 
personal properties of Sreénath, (ii) All 
the members of the family were not parties 
to Ex. O. Panna Sundari and Rajendra’s 
son Jitendra, who was born then, did not 
join. (iii) For the reasons given by 
Rankin, O. J. in Surendra Krishna Roy v. 
Ishwari, Bhubaneshwari (2) and in cases 

(10) 30 CW N 415; 94 Ind. Cas, 235; AIR 1926 
Pat. 558; 44 O L J 399. í 
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on the point noticed there, I am of opinion 
that the theory of conversion of debutter 
purperties to secular properties by con- 
sensus of the family members has no 
warrant in Hindu Law and is against Hindu 
conceptions, Appropriations of idol’s pro- 
perties or what has been given to religious 
uses and purposes are condemned in un- 
equivccal terms by Hindu sages. Some of 
the texts are quoted in Bhupati Nath v. 
Kam La’ (11), Manu’s sloka (11, 26) being 


cne of the most emphatic ones. It runs 
thus : 
“The wicked man who misappropriates God 


property and Brahman property lives in the next 
world by the leavings of vultures.” 


On the view I have taken on the ques- 
tion of adverse possession, l agree with 
the decrees made by the learned Subordi- 
nate Judge and would dismiss the appeals. 
Appeal No. 74 of 1934 is dismissed with 
costs to the creditor-defendant, and Appeals 
Nos. 75 and 76 are dismissed but without 
costs. 

M. C. Ghose, J.—I am of the same opi- 
nion. Themain question is whether the 
two deeds made by lady Kanak Moni were 
real deeds. of dedication or were merely 
nominal deeds. In my opinion there 
would be no doubt that at the moment of 
the execution of the deeds the lady in- 
tended them to be real. It is to be noted 
that on June 24, 1852, when she made 
the first deed of dedication she had on 
that very day in a compromise with her 
son Jadunath agreed to give up all her 
claims to herhusband’s property moveable 
or immovable or any other sort; so that 
this Rs. 50,000 which she dedicated on 
that day tothe idols was the only property 
left to her out of her husband’s estate. 
She safeguarded it by making the dedi- 
cation to the idols she had established. 
Later, this money was taken in loan by 
her son Jadunath and her widowed daugh- 
ter-in-law Brojo Kumari but they did not 
pay back the money and she was forced 
to bring asuit and realize the same by 
sale of their properties. This must _have 
caused the revulsion of feelings towards 
her son Jadunath and her widowed daugh- 
ter-in law. In my .opinicn, that was one 
of the motives which led to the deed of 
dedicaticn in 185% whereby she not only 
dedicated all her properties to the idols 
but she appointed her grandson Uday to 
bea shebart after her and gave him the 
power to appoint a shebait after him and 
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directed that if among his own sons and 
grandsons he found one virtuous and well- 
behaved, then he would appoint that per- 
son to be the shebait. She further went 
to the extent of saying that it would not 
be competent to any heir of herself to 
prefer any claim to the properties, how- 
ever strong her power of division might 
be, the deed was certainly parily actuated 
by her repulsion of feelings lonerds her 
‘son Jadunath and her widowed daughter- 
in-law Brojo Kumari. It is probable, how- 
ever, as time, the great healing-agent, 
passed, she gradually came to return toa 
feeling of more normal affection towards 
her son Jadunath and prcbably on that 
account she befcre her death in 1865 took 
no step to have Uday succeed her as she- 
bait. It does not appear that the pro- 
perties were registered and mutated as thé 
properties of the idols and it does not 
appear that Uday after her death made 
“any claim for the office of shebait. Indeed, 
when the natural heirs of Kanak Moni had 
taken possession of the property and when, 
on the petition of the wife of the Junatic 
son was made, the District Judge took the 
property and made it over to the Oourt 
of Wards. Uday applied to the Court of 
Wards for an allowance on the ground 
that he was the adopted grandson of the 
lady Kanak Moni and not on tke ground 
that he as shebai 
whole of the property on behalf of the 
idols. That petition was rejected on the 
ground that the adoption of Uday had not 
been established to be valid. It is clear 
therefore that from the death of Kanak 
Moni the property was taken over by her 
natural heirs as secular property adversely 
to the idols. The mere fact that the idols 
continued to be worshipped does not prove 
the intention. In a pious family, pious 
persons, specially pious ladies, continue to 
worship the family idols even if there be 
no property wherein the worship is to be 
done. In such a case the worshippers 
themselves pay the cost of the worsbip. 
It is worthy of note that when in 1877 
Muktokeshi, the wife of the lunatic son, 
dedicated her only little property to the 
idols, she made nò mention of any previous 
dedication of property by Kanak ‘Moni to 
the idols. When after the death “of the 
lunatic the persons who claimed to be the 
only heirs of Kanak Moni applied to the 
High Court for letters of administration, 
there was no allegation by anyone that 
it was the idol’s property. They openly 
claimed the property as secular property 
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and by compromise they divided the prop- 
erty among themselves as secular prop- 
erty. Rajendra who was an adopted son 
of Jadunath got 8 annas share of the pro- 
perty and he proceeded from the time of 
taking possession to squander it right and 
left. The first mortgage he made of the 
property was in 1900. He made subse- 
quent mortgages and in 1917 Raja Janaki 
Nath Ray, the mortgagee, had a sum of 
over Rg. 2,00,000 due on his mortgage and 
Rajendra was forced to sell away nearly 
all his property to pay up the mortgage. 
Apparently, the two plots of land now in 
suit and another plot were the only prop- 
erty left after the clearance of that 
mortgage. But still his debts went on. 

The three present suits arose out of 
claims by three decree holders who had 
obtained decrees: (1) over Rs. 22,000, (2) 
over Rs. 53,000 and (3) over Rs. 11,000, 
in all over Rs. 86,000. When the Benares 
Bank, the defendants in the first case, 
applied for execution and attached the two 
plots now in suit and certain other lands, 
Rajendra made a compromise with them 
whereby one small plot of' 1 bigha 8 cottas 
odd, which he had gifted to his son in 
1926, was released by the decree-holders 
and Rajendra promised to pay the decretal 
sum by instalments. He did not take up 
the position that the lands in suit were 
the property of the idols. Afterwards, as 
he did not pay up the decree, the decree- 
holders proceeded :o take execution. 
Rajendra made an objection to the execu- 
tion and took various grounds but not the 
ground that the property belonged to the 
idols. His objection was made on Novem- 
ber 18, 1930. Thereafter, on May 1, 
1931, ne made a transfer of the office of 
shebait to his wife, the plaintiff. Ap- 
parently, he was conscious that his objec- 
tion to the execution would fail and actually 
it was dismissed shortly afterwards in July 
1931. In this position there can be no’ 
doubt that Rajendra all his life treated 
the property as secular property. Indeed 
he has wasted away nearly the whole of 
the property and now, when the ancestral 
residence was also to be lost, he thought 
the only way to save it would be to go 
back and assert the claim of the family 
idols and transfer the office to his wife. 

The whole claim is a pretence on the 
part of Rajendra. He haying treated the 
Property all his life as a secular property, 
it is not open to him through his wife to 
claim it now on behalf of the idols. The 
idols were dispossessed in 1865 on the 
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death of thælady Kanak Moni. Since then 
they were worshipped as family idols, but 
noone asserted or allowed any claim to 
any property on behalf of the idols. I agree 
that the appeals must be dismissed. First 
Appeal No. 74 of 1934 is dismissed with 
costs and First Appeals Nos. 75 and 76 
are dismissed without costs. 
D. Appeal dismissed. 
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AH CHEUNG AND ANOTHER— APPLIOANTS 

ik versus 

AH WAIN—-RESPONDENT 
Contract Act (IX of 1872), ss, 182,178 — Person 

employed to sell unredeemed goods from pawn shop— 


ether “agent” of employer — Object of s. 178— > 


Pledgee taking goods from person of whom he knows 
nothing—Pledge turning out to be offence and pledgor 
agent—Property, if can be retained by pledgee. 

_ A person employed to sell unredeemed articles from 
a pawn shop on behalfof his employer is an agent 
within the meaning of s. 182, Oontract Act, although 
he is a servant or ashop assistant, 

Section 178, Contract Act, has been enacted in 
order to protect those persons who in good faith deal 
with persons whom they know to be mercantile agents 
but of the details of whose agency they are not and 
cannot be expected to be aware, It is relied upon 
only in cases where the pledgee is aware that the 
pledgor is a mercantile agent. The agent referred 
to is an agentsuch as the pledgee might well suppose 
had power to pledge, “but if the pledgee did not 
know him to be an agent at all, he cannot have any 
reason to suppose that he had power to pledge. If 
he takes goods from a person of whom he knows 
nothing whatsoever, and if it turns out thet the per- 
son's pledging of the goods with him wasa criminal 
offence, then he can have no claim to retain the pro- 
porty. Cole v. North-Western. Bank (1), referred 


to. 
Cr. R. A. from an order of the District 
Magistrate, Rangoon, dated May 31, 1937. 
Mr. Maung Kyaw (1), for the Applicants. 
Mr. S. B. Leong, for the Respondent, 


Order.—One Ah Wain, a pawn shop- 
keeper, employed a person called Man 
Tuck on a salary of Rs. 30 a month in 
order to sell on his behalf unredeemed 
articles from the pawn shop. The articles 
were sold in premises separate from the 
pawn shop. Man Tuck had to keep two 
account books, one called the stock book in 
which were entered the articles entrusted 


. to Man Tuck with their description and 


value, and the othera sale book. It was 
discovered that Man Tuck had been pawn- 
ing several articles entrusted to him in 
this manner. The present applicants, Ah 
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Cheung and Koon Hain, are two persons 
to whom Man Tuck pledged the articles 
belonging to Ah Wain which had been 
entrusted to him for sale. He was prosecu- 
ted in the Court of the Eastern Sub-Divi- 
sional Magistrate, Rangoon, and convicted 
under s. 408, Penal Code. The Magistrate 
directed that the articles pledged should 
be returned to Ah Wain and not to the 
pledgees. He held that s. 178, Contract 
Act, did not apply because Man Tuck had 
no authority.to make a valid pledge of 
the articles. The order of the Magistrate 
was reviewed by the learned District 
Magistrate of Rangoon. He held that Man 
Tuck was not an agent and sos, 178, Con- 
tract_Act, would not apply. The two pled- 
gees have now applied to this Court to 
revise the order of the lower Court. An 
agent is defined in s. 182, Contract Act, as 
a person employed to do any act for another, 
or to represent another in dealings with 
third persons. It appears to me that this 
definition is wide enough to cover Man 
Tuck's relationship with Ah Wain. It is 
true that he was the servant or shop assis- 
tant of Ah Wain, but he was also Ah 
Wain’s agent in the matter of selling these 
goocs. Section 173 of the Act reads as 
follows : 

“Where a mercantile agent is, with the consent 
of the owner, in possession of goods or the docu- 


ments of title to goods, any pledge made by him, 
when acting in the ordinary course of business of 


-a mercantile agent, shall be as valid as if he were 


expressly authorized by the owner ofthe goods to 
make thesame; provided that the pawnee acts in 
good faith, and has not at the time of the pledge 
notice that the pawnor has not authority to pledge.” 

It is claimed that as Man Tuck was with 
the consent of Ah Wain in the possession 
of these goods, any pledge made by him 
when acting in the ordinary course of busi- 
ness of a mercantile agent was as valid 
asif he had ‘been expressly authorised by 
Ah Wain to make the same. It isa little 
difficult to understand how s. 178, Coutract 
Act can be applied when there are no facts 
before me which would show that Man 
Tuck had purported to act in the ordinary 
course of business of a mercantile agent 
in pledging these goods, or that the appli- 
cants had any idea that he was so acting 
or was a-mercantile agent of Ah Wain. 
It has not been alleged before me thatthe 
applicants were aware of this fact. Indeed, 
if they were aware,they must also have been 
aware that he had no authority to pledge. 
I understand that they took pledges of 
these articles from Man Tuck as they would 
from any other person who walked into 
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their shop with articles to pledge and about 
whom there were no suspicious circim- 
stances. It appears to me obvious that 
pledgees can plead the benefit of s. 178 
only when they know the pledgor to be a 
mercantile agent, otherwise I can see no 
meaning in the proviso that the pawnee 
must actin good faith and must not have 
at the time of the pledge notice that the 
pawnor has no authority to pledge. These 
words would be meaninglessif a pledgee, 
having taken on pledge an article froma 
person whom he did not know, who, it 
afterwards appeared, had committed a cri- 
minal offence in thus pledging the articie 
but whom the pledgee subsequently dis- 
covers to bé a mercantile agent of the 
person to whom the goods really belonged, 
can escape the liability to return the article 
merely on the strength of that fortunate 
coincidence. The section has been enacted 
in order to protect those persons who in 
good faith deal with persons whom they 
know to be mercantile agents but of the 
. details of whose agency they are not and 
.cannot be expected to be aware. I donot 
‘think that this section has ever been other- 
wise applied. It is relied upon only in cases 
where the pledgee is aware that the pledgor 
is a mercantile agent. 

In Cole v. North-Western Bank (1) in 
discussing the effect of 5 & 6 Vict. 0.39 
s. 1, which laid down a rule not dissimilar 
from that which we find in s. 178, Oontract 
Act, Baron Bramwell pointed out that the 
persons whom it is intended to protect are 
those who deal with agents known to be 
such, who in reason may pledge because 
they usually make advances to those who 
have intrusted them with the goods. The 
agent referred tois an agent such as the 
pledgee might well suppose had power to 
pledge, but if the pledgee did not 
know him to be an agent at all he 
cannot have any reason to suppose that 
he had power to pledge. If he takes goods 
from a person of whom he knows nothing 
whatsoever, and if it turns out that the 
person's pledging of the goods with him 
was a criminal oifence, then he can have 
no claim to retain the property. Isee no 
reason to interfere with the order cf the 
lower Court and this application is dismissed. 

D Application dismissed. 


TÄ) (4875) 10 C P 354; 44L J O P 233; 32L T 
733. 
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TT CALCUTTA HIGH COURT 
Civil Appeals Nos. 1897, 1893 and 1899 
of 1936 
February 15, 1938 
HEeNDERSON, J. 
UPENDRA NARAYAN MUKHERJER— 
PLAINTIFE— APPELLANT 
versus 
BEPIN BEHARY MAL AND oranes— 
DEFENDANTS—-R ESPONDENTS i 
Landlord and tenant—Tenancy— Person holding ' 
lease under permanent ijaradar. himself raiyat— 


Persons holding land under him under residential 
lease, status of, 9 


here a person holding a lease under a perma- 
nent ijaradar is himself a raiyat, the persons hold- 
ing lands under him under a lease granted for resi- 
dential purposes, are under-raiyats, ` 
C. As. from the appellate decrees of the 
Sub Judge, Second Court, Hooghly; dated 
May 29, 1936. f 
Messrs, Panchanan Ghose, Paresh-Nath 
Mukherjee (Jr.) and Rammohan Bhattachar- 


th 


jee, for the Appellant. > 
Messrs. Gopendranath Das and Khetra 
Mohan Chatterjee, for the Respondents. 


Judgment.—These appeals are by the 
plaintiff, He holds a lease under certain 
permanent ijaradars and he instituted three 
suits in order to eject the defendants from 
certain plots of land comprised within his 
holding It is not disputed that the leases 
in favour of the defendants were granted 
for residential purposes. The contention of: 
the appellant is that his own lease is 
governed not by the Bengal Tenancy Act 
but by the Transfer of Property Act. There 
were two alternative defences. In the first 
place, it was contended that the plaintiff 
himself is a raiyat with the result that the 
defendants are under-raiyats. This point 
was found in favour of the defence by both 
the Courts below. Then in the alternative 
it was Contended that, even if the plaintiff's 
lease is governed by the Transfer of Property 
Act, the defendants thomselves are protected 
by s. 182, Bengal Tenancy Act. 

I will just say a word or two about the 
alternative defence firat. Under the terms 
of the section, the status of the defendants 
in respect of their own homesteads will be 
that of a ratyat or an under-ratyat accord- 
ing to the status of the landlord of these 
homesteads. The landlord of the home- 
steads in the present case is the appellant 
who, for the purpose of this argument, may 
be assumed to hold a lease governed by the ° 
Transier of Property Act. lu was, therefore, 
contended that s. 182, Bengal Tenancy Act, 
could not possibly apply because nobody 
can say whether the defendants . would be 
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_ raiyats or under raiyats. On the other hand 
| the responderits relied for this purpose upon 


the decision of S. K. Ghose, J. in Panchanan 
v. Samatul Chandra (1). Speaking for 
myself, with all respect to the learned 
Judge, I am not prepared to follow that 
decision and, had it been necessary to decide 
this case on this ground, I would have re 
ferred it to the Division Bench. 

“Lam, however, satisfied that the decision 
of the Courts below regarding the status of 
the appellant is correct. In support of the 
appeal stress has been laid upon the words 
making gardens, orchards and erecting 
buildings’ which occur in the lease Ex. A. 
Now, the learned Subordinate J udge came 
toa finding that the appellant is a raiyat 
as a result of the consideration of various 
evidence. The document Ex. A does not 
create the tenancy at all nor does’ it even 
apply to the whole of it. The facts are that 
the holding originally belonged to one 
Bakshu Sheikh and was purchased by 
Plaintiff's predecessor in whose favour Ex. A 
was executed. There was evidence that 
Bakshu was in fact a cultivating raiyat 
and the learned Subordinate Judge has 
accepted it as true. Then again Hx. A 
refers to a notice of enhancement of rent 
served by the two co-sharer landlords upon 
Bakshu’s widow. This reference strongly 
suggests that action was being taken under 
8. 13 of the Rent Law which was in exis- 
tence at that time. Exhibit A is merely 
the result of ansagreement between the 
tenant and the landlord for an enhancement 
of rent for that particular landlord's share. 
But in fact there is no direct evidence as to 


: the original purpose of the tenancy. In my 


` Oal. 695; 10 R G 542, 


} 


E 


opinion, the tinding of.the Courts below 
regarding the status of the appellant is 
correct; following the decisions of this 
Court, therefore, the respondents are under- 
rawyats, The appeals are dismissed with 
costs. Leave to appeal is refused. 


D. : Appeals dismissed. 
(Q) 41 O W N 1827; 173 Ind. Oas, 602; AIR 1937 
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‘SIND JUDICIAL COMMISSIONER'S 
Ng COURT 
Criminal Revision Application No. 305 of 
: 1937 
January 20, 1933 
Davis, J. O. AND HAVELIYALA, J. 
E. L. WIsti—Acvussp 


versus 
___ EMPEROR - Opposite Party 
Criminal Procedure Code (Act V- of 1898)—Chap. 


176—89 & 90 
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XXXITI—Proceedings under—Charge, if can be 
cancelled—Accused not discharged—Whether should 
be committed to Sessions—Accused, whether can 


“waive previlege of Chap. XXXIIT. 


Once a Magistrate has taken proceedings under 
Chap, XXXII, Criminal Procedure Code, his powers 
are curtailed. He cannot for instance under s. 213 
(2), Criminal Procedure Code, cancel the charge, 
and if he does not discharge the accused under 
s. 209 ors. 253,.Oriminal Procadure Code, he must 
ass. 446 ofthe Code directs, commit the accused 
for trial. 

There is no reason why the accused should be 
compelled to continue to avail himeelf of a privilege 
which, there is good reason to believe, his impo- 
verished state will render infruciuous,if not harm- 
ful. Ohapter KAKI, is a special procedure of 
which certain individuals at their own request 
are permitted to avail themselves. Therefore the 
accused can waive a right which he need never 
have claimed provided his request can be granted 
without prejudice to the trial of his co-accused or 
the business of the Oourts. 

Cr. R. A. to quash the charge framed by 
the City Magistrate, Karachi, dated Novem» 
ber 20, 1937. : 

Mr. H.T. Raymond, for the Accused. 

Mr. Partabrai D. Punwani, for the Crown. 


Davis, J. ©.—This is an application by 
one E. u. Wise, who has been charged with 
others as a Kuropean British subject by 
the City Magistrate, Karachi, with offences 
under s 120-B read with s. 420 and s. 420 
read with s. 109, Indian Penal Code, that 
he and his co-accused should no be com- 
mitted tothe Court of Session under s. 446, 


-Criminal Procedure Uode, as he does not 


now wish to take advantage of the privileges 
Ohap. XXXII confers but wishes to be 
tried by the City Magistrate. He first made 
an application to toe Oity Magistrate ex- 
plaining that the cost of a Sessions trial 
would be greater than he could bear and 
that the special privileges which 
Chap. XXXIIL, Oriminul Procedare Oode 
confers and of which he first desired to 
take advantage may prove a curse ratner 
than a blessing. The learned Magistrate him- 
self states he would willingly have granted 
the applicant’s request but he nas framed 
a Charge tnough he nas not yet committed 
the accused, but the proceedings having 
been taken at the applicant's request under 


-Unap. XXXII, Oriminal Procedure Code, 


he has no option but to commit the accused 
to the Court of Session to take his crial. 
lt does. appear tuat once a Magistrate has 
taken proceedings under Onap. XXXII, 
Criminal Procedure Uode, his powers are 
curtailed He could not, for instance, under 
8. 213 (2), Criminal Procedure Code, cancel 
the charge, and if he does not discharge 
the accused under s. 2U9 or s. 293, Criminal 
Procedure Code, he must as s. 446 of the 
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Code directs, commit the accused for trial. 
Reference may be made to the case in 
Rashid Ahmad v. 8. F. Rich (1). We think, 
therefore, the Magistrate was right in his 
opinion that he could not himself grant 
the applicant’s request and he has granted 
an adjournment to enable the applicant to 
apply to this Court. 

All that we are really asked to do is to 
direct that these proceedings be taken cut 
of Chap. XXXIII and be placed under 
Chap. XXI, Criminal Procedure Code, and 
to make such verbal alterations in the 
charge as will make it appropriate to a 
trial by the Magistrate himself of the appli- 
cant and the co-accused as in a warrant 
case, and: we think the most appropriate 
section under which we should act is 
s. 561-A, Criminal Procedure Code. We see 
no reason why we should compel the 
applicant to continue to avail himself ofa 
privilege which, there is gcod reason to 
believe, his improverished state will render 
infructuous, if not harmful. We are not 
concerned Lere with provisicns of the Code 
which the Legislature has enacted for tbe 
conduct cf trials generally, with mandatory 
provisions of the Code, the observance of 
which the accused cannot waive ; but we 
are dealing with a special procedure cf 
.which certain individuals at their own 
request are permittedto avail themselves. 
We, therefore, see no reason why the 
applicant cannot waive aright which he 
need never have claimed provided his re- 
quest canbe granted without prejudice to 
the trial of his co-accused or the business 
of the Courts. It appears that the founda- 
tion of these proceedings is the finding of 
the Magistrate under s. 443 (1) (6), Crimi- 
nal Procedure Code, thatthe case is one 
which ought to be tried under the Chapter. 
This is the basis of this particular juris- 
diction, but, curiously enough, though the 
applicant claimed at the outset of his trial 
that the case was ore that fell under this 
Chapter, and the Magistrate granted an 
adjournment, and thereafter proceeded to 
hear the case as one under this Chapter no 
. finding such ag s. 443, Oriminal Procedure 
Code requires to be recorded, was in fact 
recorded sothat it is not necessary for us 
in terms to set aside the order of the 
. Magistrate on this point. j 

The Advocates who represent the appli- 
cants ccnceined have been present and 
have been asked if they wish to object to 

(1) 53 All. 690; 132 Ind. Cas 332;A IR 1931 All, 366; 


(1931) Or. Cas. 622; 32 Cr. L J 866; 1931 A L J 526: 
nd, Rul, (1931) All. 492; LR 12 A 111 Cr, 
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the removal of the proceedings from Chap. 
XXXIII to Ohap. XXI, the corresponding 
alteration in thecharge and a direction to 
the Magistrate to proceed with the case as 
a warrant case from the stage at which the 
charge has been framed and they state that 
they have no objection. Though we are 
asked to deal with this application as a 
revision application under s. 439, Criminal 
Procedure Code, and we might make the 
necessary orders under that section read 
with s. 423 (1) (e) and (d), we think this case 
can be better dealt with asa case under 
s. 561-A, Criminal Procedure Code, under 
which we pass the necessary orders to 
secure the ends of justice. We, therefore, 
grant the application, direct these proceed- 
ings be deemed proceedings under Ohap. 
XXI, Oriminal Procedure Oude, make the 
necessary verbal alteration in tha charge to 
make the offences charged within the cog- 
nizance ofthe Oity Magistrate, and to be 
tried by him, and direct the case to be 
proceeded with asa warrant case from the 
stage which it has reached. Order accord- 
ingly. 

D. Application granted. 
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CALCUITA HIGH COURT 
Civil Appeal No. 1335 of 1936 
July 27, 1937 
MoNAI1R, d. | 
BEROJULLAH SARKAR—P aintire— 
APPELLANT 
versus 
AYATULLAH AKAND AND OTAERS— 
RESPON DENTS 

Second appeal — Finding of fact — Finding as to 
adverse possession, if one of fact — Trial Courts 
finding reversed by lower Appellate Court — High 
Court, if can enquire into method adopted by such 
Court and see if Anding is justified—Record of Rights 
—Entry in—Presumption as toearlier state of things 
— Adverse possession — Joint possession, if can be 
adverse—Bengal Land Registration Act (VIL of 1879), 
ss. 57, 84 — Decision of Sub-Divisional Officer. in 
mutation proceedings held conclusive in view of 
8, 84. 
A finding of adverse possession to some extent must 
bea finding of fact, but more particularly in acase 
where the judgment of the lowér Appellate Oourt is 
a judgment cf reversal, the High Court may enquire’ 
into the method adopted by the lower Appellate 
Court in coming to its coaclusion, and enquire whe- 
ther the adverse possession as fuund is supported by 
evidence, and whether the finding, which is said to 
be based on the proper legal conclusion to be drawa 
from the settlement and mutation records is justified, 
. The Record of Rights raises a strong presumption 
in favour of the recorded holder, but it is presump- 
tive evidence cf the state of things at the date the 
Record of Rights was prepared, and cannot ordinarily 
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taise a presumption in favour of the recorded holder 
of possession at some earlier date. Manmatha Nath 
Haldar v. Girish Chandra (l), relied on. 

_Joint possession does not constitute adverse posses- 
sion. 

The parties were members of a Muhammadan 
- family; and it was admitted that the landsin suit 
were purchased in the plaintiff's name in 1914, 
The defendants, however, pleaded that the lands were 
purchased out of joint family funda, and that they 
got thelands by partition. The lands were mutated 
in plaintiff's name alone. The defendant never tried 
to get them mutated in his name but sold them in 
1931 to another person. In 1932 the purchaser ap- 
plied for mutation ofhisown name. The application 
was rejected by the Sub-Divisional Officer. In 1933, 
however, he got his name enteredin the settlement 
records. The plaintiff brought.a suit, for khas posses- 
sion after declaration of title to these lands: 

Held, that in view ofs, 84, Bengal Land Regis- 
tration Act, the decision of the Sub-Divisional Officer 
in 1932, in mutation proceedings was conclusive ag 
to the plaintiff's possession of suit lands under 
8. 57 


O; A. from theappellate decree of the 
Sub-Judge, lst Court, Pabna, dated De- 
cember 21, 1935. 

Mr. Abinash Chandra Ghose, for the 
Appellants. 

Mr. Jitendra Kumar Sen Gupta, for the 
Respondents, 


Judgment.—This is an appeal from a 
decree of the Court of the Subordinate 
Judge at Pabna modifying a decree of the 
Oourt ‘of the Munsif at Serajgunj who 
decreed the suit. The appellant brought 
the suit, out of which this appeal arises, 
for khas possession after declaration of the 
title to the lands identified by Dags Nos. 387, 
393 and 394 of Khatian No. 226. The parties 
are members of a Muhammadan family; 
and itis admitted that the Dags in suit 
were purchased in the plaintiff's name in 
1914. The defendants however pleaded that 
the lands were purchased out of joint family 
funds, and that, they got the lands by par- 
tition. Defendant No. 4 is a purchaser 
from defendant No. 1 and the defence case 
in appeal has been largely based on 
adverse possession. The trial Court decreed 
the suit. The lower Appellate Oourt con- 
firmed that decree as to Dag No. 387 but 
held that the defendants had proved their 
title by adverse possession to Dags Nos. 393 
and 394, and it allowed the appeal to that 
extent. 

The judgment of the lower Appellate 
Oourt is challenged on the ground that 
adverse possession for the requisite period 
is not established, and that the findings of 
the trial Court have been reversed without 
adequate consideration of the materials 
on which those findings are based. Both 
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Courts have found that the plaintiff was 
the only earning member of the family, 
and that he purchased the lands in suit 
from one Imam Ali in 1914, and had his 
name registered in the landlord's sherista. 
The members of the family were then living 
together but later they separated, first, de- 
fendant No. 1 and afterwards, defendants 
Nos. 2and 3. Defendant No. | is said to 
have had his name entered in regard to 
another property in Khatian No. 165 after 
the separation, but he never applied for 
mutation of his name in regard tothe pro: 
perty in suit. Defendant No. 1 sold Dag 
No. 393 to defendant No.4 in April 1931. 
The final publication of the Record of Rights 
took place in February 1933 and the plain- 
tifs case is that he was dispossessed in 
March 1933. In the meantime defen- 
dant No. 4 had applied for mutation 
on the strength of his purchase from de- 
fendant No.1 buthis application was re- 
jected on July 6, 1932. i 
The main evidence of possession, which 
has been relied upon by the parties, is the 
Record of Rights and the mutation pro» 
ceedings. 'The learned Munsif rejected tbe 
evidence of the Record of Rights on the 
ground that the area for which defendant 
No. 4 was recorded in the Khatian con- 
flicts with the area of the land as shown 
in the kobala when he purchased from de- 


fendant No. 1, and he relies on the record 


in the malik’s sherista, and the refusal to 
alter that entry on defendant No. 4's appli- 
cation for mutation as conclusive of the 
plaintiff's title. The issues as framed did not 
specifically raise a question of title by 
adverse possession though Issue No. 2 is 
as follows: “Is the suit barred by limita- 
tion?” The learned Munsif held that no 
question of limitation arises in this case. 
The learned Subordinate Judge, however, 
says “point for decision in this appeal is 


, whether the defendants had interest in the 


suit land acquired by adverse possession” 
and he finds that there was adverse pos- 
session. Such a finding must, tosome ex- 
tent, be a finding of fact, but more parti- 
cularly in a case where the judgment of 
the lower Appellate Court is a judgment 
of reversal, this Court may enquire into the 
method adopted by the lower Appellate Court 
in ccming to its conclusion, and enquire 
whether the adverse possession as found 
is suppcrted by evidence, and whether the 
finding, which is said to be based on the 
proper legal conclusion to be drawn from 
the settlement and mutation records is 
justified. 
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The plaintiff in proof of his title showed 
that the property had been bought with 
his own money; thatthe lands had been 
entered in the plaintiff's name in the land- 
lord’s shevista, and they were so entered at 
the time when defendant No 4 purchased 
from defendant No.1. Prima fucie that is 
proof of the plaintiff's title. The defendants 
in their written statement appear to have 
asserted title as though they were a Hindu 
family. They alleged purchase out of 
joint family funds and allotments to defen- 

“dan No. 1 of the suit lands on a family 
partition when each member of the family 
was granted his share. That case has been 
negatived, and in the lower Appellate 
Court the defendants alleged adverse pos- 
session. On that allegation, the onus must 
be on the defendants to prove that they 
had been in possession for 12 years and 
that the possession was adverse to the 
Plaintiff. The dates throw an interesting 
sidelight cn the defendants’ claim. De- 
fendant No. 1 sells Dag No. 393, which is 
entered in his brother's name, to defend- 
ant No.4 in 1931. Defendant No. 4 tries 
tor get his name-entered in the mutation 
Proceedings but his application is rejected 
in 1932. He then succeeds in getling his 
name entered in the settlement records in 
1933 and according to the plaintiff's story, 
he immediately custs the plaintiff from 
possession. Obvicusly the sheet anchor on 
which the defendants rely is the Record 
ot Rights. The Record of Rights raises a 
strong Presumption in favour of the record- 
ed holder but as this Court has pointed 
out in Manmatha Nath Haldar v. Girish 
Chandra (1), at p. 710*, the Record of Rights 
18 piesumptive evidence of the state of 
things at the date the Record of Rights was 
prepared, and cannot ordinarily raise a 
presumption in favour of the defendant of 
Possession at some earlier date. 

The learned Judge in ihe lower Appellate 
Court 1s in error in stating that the presump- 
tion from tre Record of Righis is tnat 
aefendant No. 1 did possess the suit lands 
“all along,” and it 1s probably this error 
which induced the learned Judge to draw 
inferences irom other circumstances which 
appear to me to be untenable. lt was ior 
the defendants to show that they had been 
in possession for 12 years prior to suit. 
The learned Judge assumes an assumption 
waich appears io me quite unwarlanted, 
that defendant No. 4 would not purchase 

(1) 88 O W N 763; 153 7 É - 

Apa A, Ind. Cas, 170; A I R 1934 Oal, 
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from defendant No. 1 if the plaintiff was 
in possession, but the fact remains that 
the purchase was made when the plaintiff 
was recorded as being in possession. The 
defendants have set up a case of purchase 
of the property out of joint funds. That 
case has been shown to be false, and.I 
cannot agree with the learned Subordinate 
Judge that itis hard to believe that the 
defendants would effect a sale in the hopes 
of obtaining title and possession thereafter. 
Nor am I able to follow the learned 
Judge’s argument when he refused to 
believe the plaintifi’s bargadar on the ques- 
tion of possession, giving as his reason that 
the bargadar does not depose to aay overt 
acts of ouster by the defendants in March 
1933. Again, the learned Judge found that 
the jote stood in the name of the plaintiff 
ali the while. He then tinds that the 
Plaintiff and defendant No, L remained in 
joint possession of the Jote in suit and the 
plaintitt and defendant No. 2 remained in 
joint mess and, so faras lcan follow his 
argument, his conclusion is that because 
the plaintiff and defendants were in joint 
possession, there was Do need to alter the 
recorded entry which recorded the plaintifi’s 
name alone. The learned Judge does not 
stem to take into consideration the fact 
that such joint possession does not consti- 
tute adverse possession. lt appears, 
therefore, that the only evidence on which 
the defendants can rely, insupport of their 
plea of adverse possession, is tue entry in 
the Record of Kignts, and both Oouris nave 
found that that entry is erroneous in one res- 
pect and subject to correction, for the area 
recorded is not the area which was sold to 
defendant No. 4. 

The appellant has relied strongly on the 
mutation proceedings which resulted in his 
javour in 1932. He contends that that was 
a decision under s. 57, Bengal Land 
Registration Act, and was a conclusive 
decision with regard to tne plaintiff's 
Possession in 1932. Lf that is so, adverse 
possession for 12 years before the suit has 
not been proved. For the respondents it 
is contended that this order on which the 
appellant relies was an order by the Sub- 
Divisional Officer irom the Khas Mehal 
Office, and tbat 16 did nov uave the effect 
ot an order by ine Collectorate under the 
Land Kegisiration Act, bemg merely 
an executive order made under the 
directions contained in the Bengal Govern- 
ment Esiate Manual. It appears, 
however, that this laud has a _  touzt 
number, namely, 1745, and tuat ib is there- 
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fore entered in the general register and 
hes a separate account, and reference is 
made to s. #4. Bengal Land Registration 
Act, and ‘to the rules made under the 
powers granted bys. 88 which enable the 
Collector to delegate his duties. I am 
inclined to accede to the appellant's 
argument and to hold that the decision 
in the 1932 mutation proceedings was a 
decision of possession in favour of the 
plaintiff, but this finding becomes unneces- 
sary in view of my decision that there is no 
proof of adverse possession during the 
12 years immediately prior to action 
brought. 

The appeal must, therefore, be allowed, 
the decree of the lower Appellate Court in 
so far as it dismissed the plaintiff's suit for 
khas possession and declaration ‘as regards 
Dags Nos, 393 and 394 of Khatian No. 226 
is set aside and that of the trial Oourt is 
restored, The appellant is entitled to his 
costs of this Court and half the costs of 
the lower Appellate Court from defendants 
Nos. 1 and 4. Leave to appeal under s. 15, 
Letters Patent, is refused. 


D. Appeal allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Judicial Miscellaneous No. ¿05 
of 1937 
; May 6, 1938 
- Logo, J. 

KHUDABADI AMIL CO-OPERATIVE 
OREDIT BANK, Lro., HYDERABAD, 
SIND-—APPLIOANTS 
Versus 
HYDERABAD AMIL CO-OPERATIVE 
URBAN BANK, Ltp., HYDERABAD, 
SIND AND ANOTHSR—OPpPpONENTS 

Bombay Co-operative Societies Act (VII of 1925), 
s, 59 (1) (b)—Award under Act—Ezecution of, under 
provisions of s. 59 (1) (b)—Sale proceeds in hands 
of Collector—Another creditor, if can attach it on 
fae of s. 13, Civil Procedure Code (Act V of 


Clause (bi, sub-s 1 of s.59, Bombay Co-operative 
Societies Act, provides for execution of awards 
“eecording to the law and under the rules 
for the time being in force, for the reco- 
very ofarrears of land revenue.” The reference 
in s. 59 is obviously to the Bombay Land 
Revenue Oode, s. 183 of which provides 
that the sale proceeds shall be applied 
towards payment of the arrears due by the 
defaulter, while s. 184 provides inter alia that the 
surplus shall not, except under an order of a Civil 
Court be payable to any creditor of the person whose 
property has been sold. 

- Where, therefore, an award under the Bombay 
Co-operative Socistiee Act, is executed under s. 59 
qd) ©), by the sale of the “judgment-debtor’s land, 
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the sale proceeds iu the hands of the Oollector can- 
not be abtrehel at the instance of other creditor of 
the person whose land is sold. The sale proceeds are 
to be specifically applied on payment of the person 
obtaining award. The principle of s. 73, Civil 
Procedure Code, has no application to such a case. 


Mr. Pahlajssng B. Advani, for the Appli- 
cants. 

Mr. Jamiatrai Lalchand, for the Opponent 
No. 1. 


Order. —Tbis is an application under 
O. XXI, r. 53, Civil Procedure Code, which 
arises in the following circumstances. The 
Khudabadi Amil Co-operative Credit Bank, 
Ltd. of Hyderabad, Sind, which I will here- 
after refer to as the applicant Bank, 
obtained an award under the Bombay Co- 
operative Societies Act VII of 1925 fora 
sum of Rs. 2,000 costs and interest against 
certain persons, one of whom was 
Hashmatrai Navalrai Advani, opponent 
No. 2. The applicant Bank after obtaining 
a certificate from the Registrar of Co- 
operative Societies under s. 59 (1) (b), Co- 
operative Societies Act, applied to the 
Collector of Karachi for recovery of the 
amount of the award. This was in the 
years 1929 and 1930. The proceedings 
after the application to the Collector 
appear to have been for some reason or 
other of a protracted nature, but ultimately 
on June 12, 1937, certain agricultural land 
belonging to Hashmatrai Navalrai Advani 
was sold anda sum of Rs. 2,116-6-0 was 
realized and came into the hands of the 
Collector. About this time the Hyderabadi 
Amil Oo operative Urban Bank also obtained 
an award against certain persons inter alia 
Hashmatrai Navalrai Advani, opponent No. 2, 
under the Bombay Co operative Societies Act. 
This Bank, which I will hereafter refer to 
as the opponent Bank, obtained a certificate 
from the Registrar of Co-operative Societies 
under s. 59 (1) (a), Co-operative Societies 
Act, and on July 1, 1937, applied to this 
Court for recovery of the amount in execu- 
tion. They sought execution for a sum of 
Rs. 2,026 13 0 

“by attachment of the amount inthe hands of the 
Oollector, Karachi, being the sale proceeds of the lands 
of defendant No. 3 sold in execution of Khudabadi 
Amil Co, Bank, Ltd. of Hyderabad against Hashmatrai 
Navalrai under O. XXI, r. 52, Oivil Procedure 
Code.” . 

A writ of attachment was issued on July 2, 
1937. Inthe present application the appli- 
cant Bank seeks to raise the attachment on 
the sum of Rs. 2,116-6-0 in the hands of 
the Collector of Karachi levied by the 
opponent Bank on the following ground’ 
which is embodied in para. 7 of their ap- 
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plication : 

“The applicants submit that the said sale pro- 
ceeds are not liable to attachment at the instance of 
_ the opponents as the net sale proceeds are to be 
specifically applied in payment of the claim of the 
applicants andthe surplus, if any, can be claimed 
by the opponents under the provisions of the Bombay 
Land Revenue Code.” 

For the opponent Bank it has been con- 
tended that there is no substance in the 
application of the applicant Bank. The case, 
it is contended by the learned Advocate, is 
parallel to the ordinary case where a decree- 
holder in a Civil Court in execution of his 
decree attaches and brings to sale an im- 
movable property and other decree: holders 
apply for rateable distribution after the 
sale proceeds have been realized and 
received by the Court. It is contended 
that there is no reason whatever why the 
positions should be different merely because 
the applicant Bank in this case has 
obtained by means of a special procedure 
execution through the Collector instead of 
through the instrumentality of the Civil 
Court. The learned Advocate contends 
that s. 73, Civil Procedure Code, is clearly 
applicable by analogy and the opponent 
Bank is entitled to rateable distribution 
in regardto the money in the hands of 
the Collector, Now s. 59, Bombay Cc- 
operative Sccieties Act VII of 1925 reads as 
under: 

“59, (1) Every order passed by a liquidator under 
s. 50, or by the Registrar or his nominee or arbi- 
trators cn disputes referred to him or them under 
el, (g), 8.0 or under 8. 54 or under sub-s. (3), s. 54-A, 
every order passed in appeal under s.&6 and every 
order passed by he Provincial Government in appeal 
against orders passed under ss. 50, 54 or sub- 
s. (3), s 54-A shall, if not carried out, be 
executed... 

(a) on a certificate signed by the Registrar ora 
liquidator by any Civil Court in the same manner as 
a decree of such Court ; or 

(b) according to the law and under the rules for 
the time being in force for the recovery ot arrears 
of land revenue, provided that any application for 
the recovery in such manner of any such sum shall 
be made to the Collector and shall be accompanied 
by a certificate signed by the Registrar or by an 
Assistant Registrar to whom the said power hes been 
delegated by the Registrar.” 

The applicant Bank acting under cl. (b), 
subs. (1) of this section applied to the 
Collector for the recovery of the amount 
awarded to Lim and filed the certittcate 
signed by the Registrar. Under this cl. (b) 
he is entitled to recover, “according to the 
law and under the rules for the time beiag 
in force, for the recovery of arrears of land 
revenue. The reference ins. 59 is obvi- 
ously tothe Bombay Land Revenue Code. 
Section 1¢7, Bombay Land Revenue Code, 
provides inter alia that 
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“all sums declared by thisor by any other Act of 
Regulation at the time being in force or by any 
contract with the Secretary of State for Indis in 
Council to be leviable as an assessment, or asa 
revenue demand, or as an arrear of land revenue, 
shall be levied under the foregoing provisions of 
this chapter and all the foregoing provisions of 
this chapter shall, so far as may be, be applicable 
thereto.” 

This section appears in Chap. IZ, Bombay 
Land Revenue Code, and clearly makes 
applicable all the provisions of Ohap. I] as 
far asthey may be applicable. Sale of 
immovable property under the Land 
Revenue Code is provided for in Chap. II, 
ss. 173 to 186. Section 173 provides for the 
deposit to be made by a purchaser in the 
case of a sale of immovable property; 
s. 174 provides for the payment of the 
balance of the purchase mney; s. 175 deals 
witha case of default in payment of the 
balance of purchase money; s. 176 makes 
the purchaser liable for any loss by re- 
sale; s. 177 requires a notification to be 
published of a re-sale consequent upon 
default of payment of purchase money; 
s. 178 provides for an application to set 
aside a sale on the ground of some material 
irregularity, mistake or fraud; s. 179 
provides for confirmation or setting aside 
of a sale and s. 180 for the refund of deposit 
of purchase money. Section 183 reads as 
follows: 

“When any sale of movable property under this 
chapter has become absolute, and when any sale of 
immovable property has been confirmed, the 
proceeds of the sale shall be applied to defraying 
the expenses of the sale and to the payment of any 
arrears due by the defaulter at the date of the 
confipmation of such sale, and recoverable as an 
arrear of land revenue, and the surplus (if any) shall 
be paid to the person whose property has been sold.” 

Section 184 reads as follows: 

The said surplus shall not, except under an order 
of a Civil Court, be payable to any creditor of the 
person whose property has been sold.” 

It is upon the provisions of ss. 183 and 
184 that the learned Advocate for the 
applicant has relied in support of the con» 
tention raised by him in para. 7 of the 
application that the sale proceeds in this 
case are not liable to atiachment at the 
instance of the opponent Bank and are to 
be applied specifically in payment of the 
claim of the applicant Bank. The matter 
appears to be res integra, for neither have 
the learned Advocates been able to place 
before me any decided case on the point, 
nor have I myself been able to come upon 
any such case. The matter must then be 
decided upon a construction of ss. 183 and 
184, Bombay Land Revenue Code and the 
general intention ofthe Legislature in pro- 
viding that awards under the Bombay 
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Co-operative Societies Act may be enforced 
and moneys recovered as arrears of land 
revenue under the provisions of the Land 
Revenue Code. If ss, 183 and 184, Bombay 
Land Revenue Code are carefully examin- 
ed there can, to my mind, be no doubt that 
the applicant Bank in this case must.suc- 
ceed and that the attachment levied by 
the opponent Bank on the moneys in the 
hands of the Collector of Karachi must be 
raised. Section 187, Land Revenue Oode, 
as I have said above, makes applicable to 
a sale under Chap. II all the provisions of 
that Ohapter. Section 183, Land Revenue 
Code, specifically provides that when an 
immovable property has been sold and the 
sale thereof confirmed, the proceeds of the 
saleshall be applied: (1) to defraying the 
expenses of the sale, (2} to the payment of 
any arrears due by the defaulter at the 
_ date of the confirmation of such sale and 

recoverable as an arrear of land revenue, 
(3) the surplus, if any, to be paid to the 
person whose property has been sold. Section 
184 makes it further clear that ‘the said 
surplus’ referred toin s, 183 shall not be 
payable to any creditor orto the general 
body of creditors of the person whose 
property ‘has been sold except under an 
order ofa Oivil Court. I think the language 
of these two sections read together is clear 
-and unambiguous and when applied to the 
facts of the case before me, must work out 
the following result. Immovable property 
belonging to opponent No. 2, Hashmatrai 
Navalrai Advani has by reason of s. 59 (1) 
(b), Bombay Oo-operative Societies Act 
been sold under the provisions of Chap. II 
of the Bombay Land Revenue Code accord- 
ing to the law and under the rules for the 
time being in force for the recovery of 
arrears of land revenue; the sale has been 
confirmed andthe sale proceeds are to be 
applied, in conformity with the provisions 
of ss. 183 and 184 (1) to defraying the 
expenses of the sale, (2) to payment of the 
amount for which the properly was sold as 
if that amount were arrears due by the 
defaulter atthe date of the confirmation of 
the sale and recoverable as an arrear of 
‘land revenue and (3) the surplus, if 
any, is to be paid to opponent No. 2 
and not to his creditors except under 
an order of a Oivil Court. ‘to my mind 
‘no other reasonable interpretation can be 
placed upon the wording of these two 
sections. 

But even apart from the language of the 
sections referred to such an interpretation 
appears reasonable and proper. What was 
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the intention of the Legislature in provide 
ing in s. 59 (1) (b) for recovery of the amount 
of an award under the provisions of the 
Land Revenue Code if not to place the 
holder of such an award in the same posi- 
tion as Government itself in the recovery of 
its dues under the Land Revenue Code and 
under various enactments such as the 
Bombay Abkari Act which contain provi- 
sions for the recovery of the dues of Govern- 
ment in the shape of license fees, etc., 
through the Oollector under the provisions 
of the Land Revenue Code. The intention 
clearly appears to have been to give the 
holder of such an award a preferential claim 
over the proceeds of a sale carried out 
under the provisions ofthe Land Revenue 
Code to other ordinary creditors. It could 
not have been as Lab one stage thought 
merely to provide an alternative remedy 
because no such provision was necessary. 
If the Civil Court was asked to execute an 
award under the Bombay Oo operative 
Societies Act by sale of agricultural land 
belonging to the debtor that Court itself 
had the power to transfer the award for 
execution to the Collector under Sch. 3, 
Civil Procedure Code. 

The learned Advocate for the opponent 
Bank has tried to unnecessarily complicate 
a simple question by reference to the case 
in Kadir Mohideen Marakkayar v. 
Muthukrishna Ayyar (1) and to the judg- 
ment of Aston, A. J. O. of our Oourt in 
Ahmed Haji Ismail v. Parmanand Maghraj 
(2) in the latter of which cases it was held 
that a sale hy Government of the land of an 
abkari licensee for recovery of abkart 
revenue is subject toa prior mortgage on 
the land. It appears to me that these 
rulings have no bearing on the point 
before me for decision. There is no ques- 
tion here of any mortgage on the land 
which has been sold for the recovery of 
dues of the applicant Bank and no useful 
purpose can, therefore, be served by 
referring to such cases. Section 184 of the 
Bombay Land Revenue Code sp: cifically pro- 
vides whatin the case of asale of immov- 
able property under Chap. IT is to be available 
to the general body of creditors of the person 
whose property has been sold. It is the 
surplus after defraying the expenses of the 
sale and the payment of moneys due by the 
defaulter at the date of the confirmation of 
such sale and recoverable as an arrear of 
land revenue. 

(1) 26 M 230; 12M LJ 368. 

(2) AIR 1932 Sind 121; 139 Ind. Cas, 47; 258 L 
R 390; Ind. Rul. (1932) Sind 110, 
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There can be no question as to the appli- 
cability of s. 73, Civil Procedure Code, for 
that section distinctly refers to assets held 
by a Court and applications made by more 


decree-holders than one for the execution of. 


decrees for the payment of money passed 
against the same judgment-debtor. Indeed 
it was not attempted to be argued that 
s. 73, Civil Procedure Code, applied to this 
case as such. The cnly argument urged 
was that the principle of the section applied 
by analogy. Tomy mind the argument has 
no force in view of the specific provisions of 
s. 59 (1) (b), Bombay Co-operative Sccieties 
Act, and the provisions of ss. 187, 183 and 
184 of the Bombay Land Revenue Code. On 
-these groundsI grant the application of the 
applicant Bank and order the attachment 
levied by the opponent Bank on the moneys 
inthe hands of the Collector of Karachi to 
be raised. The applicant to have the costs 
of this application. 
D, Application granted. 





CALCUTTA HIGH COURT 
Civil Rule No. 1109 of 1937 
4 December 14, 1937 
BartTupy AND Nasim Aut, JJ. 
BATA KRISHNA PRAMANIK— 
DEFENDANT—-PETITIONER 
VETSUS 
DEBA PROSAD GARGA AND 0THERS— 


OPPOSITE PARTY 

Provincial Small Cause Courts Act (IX of 1887) 
Sch. II, Art. 13—“ Other dues”—Claim for arrears 
of interest—-Whether recoverable in small cause suit. 
A claim for arrears of interest due because of non- 
payment of rent is not a claim for rent, and it can- 
not also come under the definition of a claim for 
other dues “ payable to a person by reason of in- 
terest in immovable property" witbin the mean- 
ing of Art. 13 of the Schedule to the Provincial 
Small Cause Courts Act. Article 13 bars a 
claim for cesses and other dues payable to a person 
by reason of his interest in immovable prop- 
erty. Prima facie, it would appear that the other 
dues referred to in Art. 13 must be ejusdem generis 
with cesses referred to immediately before, that is 
to say, charges arising from the immovable prop- 
erty itself, The claim for arrears of interest cannot 
be said to flow from an interest in the immovable 
property. It is by way of penalty for default in the 
payment of rent or by way of damages for breach 
of an implied contract to pay rent in due time but 
it is not a sum payable to a person directly by 
reason of his interest in immovable property. A 
claim for such an interest, therefore, is recoverable 
in a small cause suit. 


O.. R. from the decree of the First 
Court Munsif, Tamluk (Mid 
June 21, 1937. sear?) Gated 
Mr. Sarat Chandra Janah, 


ae for t 
Petitioner: he 
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The Assistant Government Pleader, for 
the Opposite “Party. 

Bartley, J —The question for considera- 
tion in this R ule is whether a claim for 
arrears of interest only, such interest being 
due because of non payment of rent in due 
time is or is not recoverable in a Small 
Oause Court suit. The opposite party in 
this rule claimed arrears of interest upon 
an annual jama of Rs. 1,922-11-6 for a 
period of three years, the rent itself having 
been duly paid. The petitioner objected. 
that such a suit was a suit to enforce pay- 
ment of “cesses or other dues when cesses 
and dues were payable to a person by 
reason of his interest in immovable prop- 
erty” and that consequently the suit 
cannot be brought in a Oourt of Small 
Causes, because of the provisions of Art. 13 
of the Schedule of the Small Cause Courts 
Act. It cannot now be disputed that a 
claim for arrears of interest is not a claim 
for rent, and the question before us is 
whether it can come under the definition ` 
ofaclaim for other dues “payable to a 
person by reason of interest in immovable 
property” within the meaning of Art. 13 
of the Schedule to the Act. On considera- 
tion of the whole question, we are of opi- 
nico that the answer must be in the 
negative. Article 13 bars a claim for cesses 
and other dues payable to a person by 
reason of his interest in immovable prop- 
erty. Prima facie, it would appear that 
the other dues referred to must be ejusdem 
generis wilh cesses referred to immediately 
before, that is to say, charges arising from 
the immovable property itself. The claim 
in the present case cannot be said to flow 
from an interest in the immovable prop- 
erty. It is by way of penalty for default 
in the payment of rent or by way of 
damages for breach of an implied contract 
to pay rent in due time but it is not a sum 
payable toa person directiy by reason of 
his interest in immovable - property. In 
tLis view of the matter, the present Rule 
is discharged with costs hearing fee being 
assessed at one gold mohur. 

Nasim Ali, J.—I agree. The contention 
of the learned Advocate for the petitioner 
is that interest on arrears of rent comes 
under the word “dues payable to a person 
by reason of his interest in immovable 
property” within the meaning of Art. 13 of 
the Schedule to the Provincial Small Cause, 
Courts Act. It is argued by him that rent 
is payable to the landlord on account of 
his interest in the land as interest is 
payable on arrears of rent, the interest 
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must also be taken as arising out of the 
landlord's interest in the land. I am 
unable to accept this contention. The dues 
contemplated by this article must be ‘dues’ 
arising directly from the interest in the 
immovable propery and cannot include 
‘dues’ which are indirectly connected with 
something arising out of an interest im the 
immovable property. TLe word ‘dues’ in 
that article, as has been pointed out by 
my learned brother, must be ejusdem 
generis with tke preceding word ‘cesses’. 
Now, cess is something which is assessed or 
fixed. In modern times itis equivalent to 
the English . word ‘rate’: see Wharton's 
Law Lexicon, Edn. 13, pp. 150-151. There- 
fore the dues must be of the nature of an 
assessment or tax payable to a person by 


reason of his interest in immovable pro, 
Tnterest on arreas of rent is really 


perty. 
damages for default in payment of rent in 
time. Interest on money is- generally 
damages but when payable by express 
stipulation or provision, it is recoverable as 
a debt: see Stroud’s Judicial Dictionary, 
Edn. 2, Vol. 2 p. 995. It cannot, therefore, 
be said that it is adebt which is payable 
to the landlord by the tenant by reason of 
the landlord's proprietary interest in the 
land demised. It no doubt arises out of a 
claim enforcible by the landlord by reason 
of his proprietary right in the land. In 
other words, it may have an indirect con- 
nection with interest in the immovable pro- 
perty, but it doesnot flow directly from 
the landlord's interest in the land. The 
words “payable to a person by reason of 
his interest in immovable property” in my 
opinion contemplate dues which arise 
directly out of interest in immovable pro- 
perty and not indirectly. 


D. Rule discharged. 





_ MADRAS HIGH COURT 
Civil Appeals Nos. 16 and 56 of 1936 
September 23, 1937 
Bowen AND LaxsHmana Rao, Jd. 
Minor 8. VENKATASUBRAMANIA 
SARMA—AppELLANT 
| veTSus 
UNITED PLANTERS’ ASSOCIATION 
ce SOUTH INDIA~ResponpEnts 
Provident fund—Death of employee while in Com- 
pany's service—His contribution to Company's pro- 
vident fund, if liable to defray his debts—Married 
Women's Property Act (III of 1874), s. 6—Words, 
‘policy of insurance’, meaning of—Policy to come 
under 3.6 must on its face show that it was intended 
for benefit of wife or children. 
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The rules of the Provident Fund are such that 
the employee's contributions to the Provident Fund 
are not liable to attachment to defray his debts any 
more than thecontributions of the association itself 
in which he was employed. 

Where, therefore, an employes of certain Company 
dies while still in service his contribution cannot 
bə attached in defraying his debts, 

Although for certain purposes in cases of dispute 
between the insurer and the insured, it may be 
necessary to look into the proposal or the prospec- 
tus or even, to construethe prospectus asthough it 
were part of the policy, the terms <f s.6, Married 
Women's Property Act, are clear and unambiguous 
and the expression “ policy of insurance "jin that 
section is to be taken in the ordinary meaning of 
those words. The provision was passed in order to 
create a trust in favour of wife or wife and chil- 
dren. For this purpose it is enacted that the policy 
which isto create such a trust must be “ expressed 
on theface of it " to be for the benefit of the in- 
surer's wife or wife and children, If there is an 
expression on the face of the policy that the policy 
is for the benefit of the insurer's wife or wife and 
children, the prospective assignee will be put on 
his guard. This would certainly not be the case if 
the term “ policy of insurance " were interpreted to 
mean the proposal as well as the Company's pros- 


pectus. Krishnamurthy v. Anjayya (33, relied on. 

. A. against an order of the ub- 
Judge, Ooimbatore, dated August 26, 
1935. 


Messrs. D. Ramaswamy Aiyengar and T. 
P. Kannabiran, for the Appellant. 

Mesers. King and Partridge, for the Res- 
pondents. 


Burn, J.—These two appeals are pre- 
ferred against the order of the learned Sub- 
ordinate Judge of Coimbatore passed on 
E. P. R. No. 349 of 1935 in O. S.No, 261 
of 1934. O. 8. No. 261 was a suit filed 
by the United Planters’ Association of 
South India against a minor, S. Venkata- 
The 
suit was based upon the allegation that the 
father of the minor, Sundareswara Sarma, 
who had been employed as an acccuntant 
by the Association had misappropriated 
Rs. 7,500 of the Association’s money. A 
decree was passed in favour of the Associa- 
tion against the separate assets of the 
deceased Sundareswara Sarma if any in the 
hands of the minor defendant. The Asso- 
ciation got an attachment before judgment 
of three sums: viz. (1) a sum of about 
Rs. 5,000 representing the contributions of 
Sundareswara Sarma to the Association's 
Provident Fund; (2) an insurance policy of 
Rs. 1,000, and (3) an insurance policy of 
Rg. 4,000. Both the policies are issued by 
the Oriental Government Security Life 
Assurance Company, Ltd., and copies of the 
policies were filed as Exs. 1 and 2. The 
learned Subordinate Jadge held that the 
amount of Rs. 5,000 representing Sunda- 
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reswara Sarma's contributions to the Prov 
dent Fund could not be proceeded against 
and he came to the same decision with 
regard to the amount of Rs. 4,000 due under 
Policy No. 353009, but he held that the 
amount of Rs. 1,000 covered by Policy 
No. 123164 could be proceeded against. 
The learned Subordinate Judge said in his 
judgment that it had been fairly conceded 
on behalf of the defendant that the sum 
of Rs. 1,000 could be proceeded against. 
Mr. Ramaswami Aiyengar who appears for 
the appellant in A.A. O, No. 16, says that 
the guardian of the minor defendant did 
not give the Vakil in the lower Court any 
authority to make any such concession. 
We must take the learned Judge's obser- 
vation as representing the fact that the 
Vakil whether with or without authority 
did make that concession, but it is not 
necessary toembark upon a discussion of 
whether the Vakil had authcrity to make 
such a concession since we propose to con- 
sider that appeal also onits merits. Appeal 
No. 56 is filed by the Association from the 
decision of the learned Judge holding that 
the decree-holder was not entitled to pro 
ceed against the amount of the policy for 
Rs, 4,000 and the amount in the Provident 
Fund. 

With regard to the amount in the Provi- 
dent Fund, we agree with the learned Sub- 
ordinate Judge. An attempt was made to 
argue that the deceased Sundareswara 
Sarma has been dismissed from the Asso 
ciation’s service before he died. The learn- 
ed Subordinate Judge refused to allow that 
point to be raised before him. He suid 
that if this were the fact, it ought to have 
been stated when the decree-holder first 
sought to attach the property. He says in 
para. 7 that it transpired at the trial that 
the deceased died while he was stillin the 
service of the Association. This we are 
told is incorrect, but we note that the judg- 
ment in the suit itself begins with a recital 
that the Association sued to recover a cer- 
tain sum of money from the son of Sunda- 
reswara Sarma, “who was employed under 
the Association as an accountant from 
1927 28 till his death in 1934." We there- 
fore follow the learned Subordinate Judge 
in declining to allow it to be argued on 
behalf of the Association that Sunda- 
reswara Sarma was dismissed before he died. 
This being so, we are of opinion that the 
rules of tke Provident Fund are such that 
Sundareswara Sarma's contributions to the 
Provident Fund are not liable to attach- 
ment to defray his debts any more than 
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the contributions of the Association itself. 
In factif it be taken that Sundareswara 
Sarma died in service, itis not really pos- 
sible to maintaln that his contributions 
were liable to attachment. 

The real contest is with regard to the 
two policies of insurance. We are of 
opinion that there is no difference between 
the two. Both of them are liable for the 
debts of Sundareswara Sarma, or neither. 
The learned Subordinate Judge seems to 
have- been influenced by the concession 
already referred to when he held that the 
policy for Rs, 1,000 could be proceeded 
against. With regard to the policy for 
Rs. 4,000, he has referred to a pamphlet, 
Ex. 3, issued by the Oriental Government 
Security Life Assurance Oo., Ltd. In that 
pamphlet, the policy in the form Ex. 2 is 
advertised as providing the most practical 
form of protection obtainable for the wife 
and family of the assured. The policy is 
called a perfect protection policy. The 
learned Subordinate Judge after reading 
the provisions `come3 to the conclusion 
that the policy “is more or less on a line 
with life assurance policies covered by 
the Married Women’s Property Act and 
that the policy is covered by the ruling in 
Abhiramavali Ammal v. Oficial Trustee of 
Madras (1)." Section 6, Married Women’s 
Property Act, is quite detinite. Itrans as 
follows : 

“A policy of insurance effected by any married 
man onhis own life and expressed on the face of 
it to be forthe benefit of his wife or of his wife 
and his children, or any of them, shall enure and 
be deemed to be a trust forthe benefit of his wife 
or of his wife and children or any of them accord- 
ing to the interest so expressed and shall not so 
long es any object.of the trust remains be subject 
to the control of the husband or to his creditors or 
form part of his estate.” 

lf the amounts of these policies are to 
be saved for the minor defendant in this 
case, it must be because they come strictly 
within the terms of s. 6, Married Women’s 
Property Act. It will not do to say, as 
the learned Subordinate Judge says, that 
these policies are “more or less on a line 
with Life Assurance Policies covered by 
the Married Women’s Property Act. Now 


.itcannot be disputed that on the face of 


these policies themselves there is no ex- 
pression that they are for the benefit of 
the wife or of the wife and children of the 
insurer. Mr. Ramaswamy Aiyengar for 
the appellant in A. A.O. No. 16, realizing 
this wishes to contend that the policy does 


(1) 55 M 171; 141 Ind. Cas, 680; AIR 1932 Mad. 
ie 62 M L J 111; 35 L W 338; Ind. Rul. (1933) Mad 
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not mean merely the policy as issued by 
the Company but must be taken as includ- 
ing the proposal filled in by the insurer 
and also if necessary any prospectus issued 
by the Company. He relies upon the 
“ decision in Oriental Government Security 
Lifet Assurance Co., Ltd. v. Narasimhachart 
(2). We are of opinion that this case has 
no bearing upon s. 6, Married Women’s 
Property Act. Although for certain pur- 
poses in cases of dispute between the in- 
surer and the insured it may be necessary 
to look into the proposal or the prospectus 
or even, as stated in Oriental Government 
Security Life Assurance Co. Ltd. v. Narasi- 
mhachart (2), to construe the prospectus as 
though it were part of the policy, we think 
the terms of s. 6, Married Women’s Pro- 
perty Act, are clear and unambiguous and 
that the expression “policy of insurance” 
in that section is to be taken in the crdin- 
ary meaning of those words. The provi- 
sion was passed in order to create a trust 
in favour of wife or wife and children. For 
this purpose it is enacted that the policy 
which is to create such a trust must be 
“expressed on the face of it" to be for the 
benefit of the insurer’s wife or wife and 
children. This, wa think, is clearly intend- 
ed as inter alia a measure of protection 
for persons who might be induced to take 
an assignment of the policy. If there is an 
expression on tke face of the policy that 
the policy is for the benefit of the in- 
surer'’s wife or wife and children. the pros- 
pective assignee will be put on bis 
guard. This would certainly not be the 
case if the term “policy of insurance” were 
interpreted to mean tbe proposal as well 
as the Company's prospectns. This view 
is supported by the decision of Venkata- 
subba Rao, J.in Krishnamurthy v. Anjayya 
(3). In that case the amount of the policy 
was expressed to be payable “to the per- 
son or persons legally entitled thereto.” In 
the present case in the column, “to whom 
payable” in Ex, 2, we find the words: 

“The proposer’s assigns or his proving executors 
or administrators or other legal representatives who 
shall take out. representation from any British Court 
to his estate or limited to the moneys payable under 
this policy.” 

There is nothing on the face of either of 
these policies to indicate that the policies 
were effected for the benefit of the insurer's 
wife or wife and children or any of them. 
Mr. Ramaswamy Aiyengar wishes us to 
admit in evidence copies of the proposals 


(2) 25 M183; 11 M L J 379, 


(3) TLM L J 39; 164 Ind. Cas, 465; A T R 1936 Mad, 


635; (1936) M W N 559; 44 L W 149,9 R M 128, 
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made by the insurer in pursuance of which 
these policies were issued. We are refusing 
to admit those copies since we find that 
the requirements of O. XLI, r. 27, Civil 
Procedure Code, are not fulfilled. There is 
no allegation that they were shut out by 
the lower Court and we do not find them 
necessary in order to enable us to pro- 
nounce judgment. We think itis right to 
say as Venkatasubba Rao, J. said in the 
case already referred to, that under s. 6, 
Married Women’s Property Act “for a trust 
to arise it must appear on the face of the 
document that the policy was effected for the 
benefit of the wife or the wife and children 
or any of them.” We have been referred 
to the case decided in Abhiramavali Ammal 
v. Official Trustee of Madras (1),in which 
Madhavan Nair, J. construed in favour of 
the wife a life-insurance policy in which it 
appeared that the amount was payable “to 
the assured or his wife if he predeceases 
her.” Since those words did appear on the 
face of the policy in that case we do not 
think that it is necessary to discuss the 
judgment of Madhavan Nair, J. but we are 
quite clear that we are not prepared to go 
even further than he went. It would be 
necessary to goa great deal further in this 
case in order to accept the contentions of 
Mr. Ramaswamy Aiyengar, because neither 
of the policies in this case mentions the 
wife or the children of the insurer. It 
follows that A. A. O. No. 16 of 1936 is dis- 
missed with costs and A. A.O. No. 56 of 
1936 is allowed with regard to tae amount 
of the Policy No. 353009 and dismissed 
with regard to the amcunt of the Provident 
Fund. The appellant and the respondent 
in A.A O. No. 56 of 1936 will pay and re- 
ceive ecsts proportionate to their success. 


Nes. Order accordingly. 
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March 25, 1938 
MonamMap Nook AND VARMA, JJ. 
UDIT NARAYAN PATWARI AND OTHERS— 
ACOUSED—PETITIONERS 
versus 
EMPEROR—Opposite Party 
Criminal trial—Complaint dismissed under s. 203, 
Criminal Procedure Code (Act V of 1898), by Sub- 
Divisional Magistrate—Sessions Judge ordering 
further inquiry—Sub-Divisional Magistrate ordering 
other Magistrate to hold enquiry and report —Such 
Magistrate issuing summons on accused and dis- 
charging them holding trial—Sub-Divisional Magis- 
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trate ignoring trial and accused convicted—Trial by 
Magistrate held without jurisdiction and Sub-Divi- 
sional Magistrate was justified in ignoring it— 
Criminal Procedure Code (Act V of 1898), s. 144— 
Order under—Effect. 

The order by a superior Court to an inferior 
Court to hold further inquiry into a complaint 
which has been dismissed under g. 203, Oriminal 
Procedure Oode, has acquired what may be called a 
technical meaning. It simply means re-considera- 
tion. What step is to be taken thereafter will 
depend upon the circumstances of the case, 

The complaint in the case was referred to the 
Police and on receipt of the Police report the Sub- 
Divisional Magistrate, after considering it and 
various aspects of the case, dismissed it under s. 203, 
Oriminal Procedure Code. The Sessions Judge was 
moved by the complainant and he directed a further 
inquiry intothe complaint. On receipt of this order 
the Sub-Divisional Magistrate sent the case to 
another Magistrate to hold inquiry and ordered for a 
report by certain date. The Magistrate summoned 
the accused and proceeded to try the case. He 
examined some witnesses and discharged the accused 
under s. 253 (2), Oriminal Procedure Code, and re- 
commended to the Sub-Divisional Officer fora pro- 
ceeding under s. 145 of the Oode. When the matter 
was put up before the Sub-Divisional Magistrate, 
he, holding that the discharge of the accused by the 
Magistrate was entirely without jurisdiction, 
ignored it and ordered summons to be issued against 
the accused who were subsequently convicted : 

Held, that asthe Magistrate was only ordered to 
hold inquiry and make a report, he had no jurisdic- 
tion to try the case and hencethe Sub-Divisional 
Magistrate was perfectly justified in ignoring the 
trial. As the Magistrate ignored the order that he 
was directed to make a report and overlooked it 
he could not be said to have acted with care and 
caution within meaning of s. 529, Criminal Proce- 
pares ee and his action could not be allowed to 
stand. 

An order under s. 144, Criminal Pr 
does not establish possession. we Cade, 

Cr. R. from an order of the Deputy 
raat Bhagalpur, dated December 10, 
1937. 

Messrs. B.C. De and Vishnu Deva Nara- 
yan, for the Petitioners. 

Messrs. S. Naimul Huq and Muhammad 
Sharif, for the Orown. 


Mohammad Noor, J.—The petitioners 
six in number were convicted by a Second 
Olass Magistrate of Bhagalpur under ss. 497 
and 143, Indian Penal Code. Under the 
former section, petitioner No. 1, Udit, was 
sentenced tu a fine of Rs.190 and the 
remaining five petitioners to a fine of Rs. 50. 
No separate sentence was passed under 
8. 143, Indian Penal Code. Out of the 
fine, if realized, Rs. 50 was ordered to 
be paid to the complainant. The 
case had a chequered career, the alleged 
occurrence having taken place on Febru- 
ary 20, 1986. It appears that two 
counter-cases were instituted, cne by the 
complainant of this case against the pre- 
sent petitioners and the other against the 
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complainant. The Sub.-Divisional Officer 
ordered the counter case to proceed first 
and ordered an inquiry into this case. 
The counter-case against the complainant 
of this case was dismissed and then the 
irquiry of this case was taken up by the 
Sub-Divisional Officer. At first the com- 
plaint in the present case was referred to 
the Police and on receipt of the Police report 
the learned Sub-Divisional Magistrate, after 
considering it and various aspects of the 
case, dismissed it on November 3, 1936. 
The learned Sessions Judge of Bhagalpur 
was moved by the complainant and he 
directed a further inquiry into the com- 
plaint. On receipt of this order the Sub- 
Divisional Magistrate recorded the following 
order on March 10, 1937: : 

“Sessions Judge has ordered a further enquiry. 
Let complainant prove his case before Mr. Ozair, 
who will fix a convenient date for his inquiry and 
report by March 30, 1937," 

Mr. Ozair, a Magistrate of the First 
Class, misunderstanding his position in 
respect of the case ordered, on March 31, 
1937, summons to be issued on the present 
petitioners under s. 427, Indian Penal Code, 
and proceeded to try the case. He examined 
some witnesses and on June 29, 1937, dis- 
charged the accused under s. 253 (2), 
Oriminal Procedure Code, and recommended 
to the Sub-Divisional Officer for a proceed- 
ing under s. 145 of the Code, When the 
matter was put up before the Sub-Divisional 
Magistrate, he, on July 2, 1937, holding that 
the discharge of the accused by Mr. Ozair 
was entirely without jurisdiction, ignored 
it and ordered summons to be issued 
against the present petitioners, and after 
their appearance made over the case to the 
learned Magistrate who has convicted them 
on September 2, 1937. Their appeal has 
been dismissed by a learned Magistrate 
of the First” Glass exercising appellate 
powers. The first point urged in this case is 
that the second trial by the learned Magis- 
trate who has convicted the petitioner was 
entirely illegal. It is contended that as the 
order of discharge passed by Mr. Ozair 
was not set aside by a competent authority 
the petitioner could not have been re-tried 
without a fresh complaint for the same 
offence. This objection was raised before 
the trying Magistrate as well as before the 
Appellate Court. They overruled it on the 
simple ground that the trial before Mr. 
Ozair was without jurisdiction. I agree 
with this view. On the order of the Ses- 
sions Judge for furthér inquiry the matter 
came before the Sub-Divisional Magistiate 
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who was in charge ofthe complaints of 
the Sadar Sub-Division. He sent the case to 
Mr. Ozair fora limited purpose of inquiry 
and report. He definitely ordered the report 
to be submitted to him by March 30, 
1937. The case remained with him. Mr. 
Ozair had obviously no power to summon 
the accused and proceed with the trial. It 
cannot but be conceded that Mr. Ozair 
went beyond the authority given to him 
by the Sub- Divisional Magistrate. The whole 
case was not made over to him. 

Now the proceeding before Mr. Ozair 
can be allowed to stand only if we can 
apply s. 529, Criminal Procedure Code. 
That section among others prcvides that if 
a Magistrate not empowered to take cog- 
nizance of a case ona complaint oron a 
Police report takes cognizance of it in good 
faith, his proceeding will not be set aside 
merely on that grourd. In this case it is 
obvious that Mr. Ozair proceeded as if he 
himself had taken cognizance of the case, or 
as if the whole case was made over to him; 
and his order of summoning the accused, 
trying them and discharging them can only 
stand if one can hold that hein goud faith 
believed that he was empowered to do so. 
But nothing is said to have been done in 
good faith which is not done wilh due care 
and caution. In this particular case the 

-order of the Sub Divisional Magistrate was 

as explicit.as possible. Had he stopped after 
ordering Mr. Ozair to hold an inquiry, it 
could have been argued that Mr. Ozair 
believed that as the case was sent to him 
after an order for further inquiry by the 
Sessions Judge, he was required to deal with 
the case as he liked, but he ignored the 
subsequent words, that is “and report by 
March 30, 1937”; and if by mistake he 
overlooked it, he cannot be said to have 
acted with care and caution, 

Mr. B. ©. De for the petitioners relying 
upon the decision in Hema Singh v. Emperor 
(1), contended that an order for further 
inquiry amounts in some case to an order fcr 
putting the accused upon their trial, and as 
the case was sent to him after an order of 
further inquiry by the Sessions Judge Mr. 
Ozair believed in good faith that he could 
proceed to try the accused. This contention 
cannot be accepted. The order by a supe- 
rior Court to an inferior Court to hold 
further inquiry into a complaint which 
has been dismissed under s. 203, Criminal 
Procedure Code, has acquired what may be 


(1) 9%, Pat. 155; 126 Ind. Cas. 146; A IR 1929 Pat, 


644; (1929) Cr. Cas, 372; 31 Cr, L J 961; 12 P L T 36; 
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called a technical meaning. It simply 
means reconsideration. What step is to 
be taken thereafter will depend upon the 
circumstances of the case. Supposing a 
Magistrate dismisses a complaint imme- 
diately after the initial examination of the 
complainant and the superior Court orders 
further inquiry, the Magistrate may, in that 
ease, if he likes, before summoning the 
accused, hold an inquiry under s. 202, 
Oriminal Procedure Oode. but in a case 
in which a complaint has been dismissed 
after a -complete inquiry, it is obvious 
that the case is one in which the order 
of the superior Oourt for further inquiry 
can only be complied with by putting 
the accused upon their trial. lu this 
case the complaint was dismissed after 
perusing the Police report and some papers. 
Witnesses were not examined. No inquiry 
under s. 202, Criminal Procedure Oode, 
was held. Therefore, when the ease came 
back, it was within the competence 
of the Sub-Divisional Magistrate to order an 
inquiry under s. 202, Criminal Procedure 
Gode. We are, however, not so much 
concerned withthe propriety of the order 
of the Sub Divisional Magistrate for an 
inquiry by Mr. Ozair. We are faced 
with the fact that he did order an inquiry 
and definitely asked Mr. Ozair to submit 
the report by March 30,1937. If on the 
face of that order Mr. Ozair proceeded 
to summon the accused and hold a trial 
his action was entirely without jurisdiction, 
and the learned Sub-Divisional Magistrate 
was perfectly justified in ignoring it. 

The next question is about the merits 
of the case. The complaint was dismissed 
practically on the ground that the dispute 
was ofa civil nature. This seems to be 
the view of Mr. Ozair also when he dis- 
charged the petitioners. But the two 
Oourts below have very elaborately gone 
into the matter and have come to the con- 
clusion that’ the complainant established 
his possession over the land in question. 
The facts are that the parties are the 
co-sharer landlords of the village, It is 
admitted that in spite of the fact that 
there is no formal partition, different 
blocks of land are in possession of different 
proprietors. Regarding the land in ques- 
tion on which the occurrence iook place, it 
was, according to the prosecution, in pos- 
session of a proprietor named Hafiz who 
settled it with Kasim and who produced 
in it vegetables, brinjals and potatoes. It 
was alleged that the accused wens with a 
mob and not only removed the vegetables 
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but also destroyed them. The total 
damage done was of about Rs. 150. There- 
fore, the Courts below hada very simple 
question to decide, i. e. whether or not the 
complainant has been ableto prove his 
possession over this land. The two Courts 
have come to a unanimous conclusion that 
he did so and that the evidence of the 
prosecution has not been rebutted. 

Much stress has been laid before us as it 
was luid before the Courts below on an 
order under s. 144, Criminal Procedure 
Ocde, against the complainant. It appears 
that an application was filed by the 
accused on November 19, 1935, and a 
Police report in connection with it was 
submitted on December 22, 1935. An 
order under s. 144 was passed against 
the complainant of the case on December 
23, 1935. The occurrence, as I have said, 
took place on February 20,1936. It was, 
therefore, contended that if the accused 
went on the land within two montts of 
the order unders. 144, they could not be 
held to be guilty. It has been pointed 
out by the Court below that the order 
under s. 144 referred to another piece 
of land, though that Jand was also 
covered by the kabul'yzt under which 
Kasim took settlement from Haz. That 
ought to settle the matter apart from the 
legal position that an order under s. 144 
dces not establish possession. The Courts 
have believed the occurrence to be true. 
The manner in which the accused went 
on the land, destroyed the vegetables and 
removed them in a haphazard manner 
cannot be consistent with the work of a 
man who is in peaceful possession of a 
land. Iseenomerit in this application 
and would reject it. 


Varma, J—I agree. The point of law 
urged by Mr. B.O. Decan be worded as 
follows : Mr. Ozair, when he summoned 
the accused, took seisin of the whole case 
and his order of discharge should stand till 
itis setaside by a competent authority. 
The whole question will turn upon the 
interpretation of the order passed by the 
Sub-Divisional Officer who sent the cage to 
Mr. Ozair, For the sake of precision I 
would quote the order which was passed 
by the Sub-Divisional Officer : 


“Sessions Judge has ordered a further enquiry. 
Let complainant prove his case before Mr. Ozair 
who will fix a convenient date for his enquiry and 
report by March 30, 1937.” 


This order was passed on March 10, 
1937. When the learned Sub-Divisional 
Magistrate sent this case to Mr. Ozair, can 
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it be said that he gave up seisin of the 
case entirely, or having taken seisin of the 
case he wanted some fresh materials upon 
which to pass subsequent orders and for 
those materials only he sent the case to 
Mr. Ozair? The expression ‘further 
inquiry” has, by the interpretation given to 
it by the various High Courts, come to have 
a technical meaning. “Further inquiry” 
simply means a re-consideration of the 
matter. In some cases re-consideration 
might require summoning of more wit- 
nesses, looking into more evidence; in other 
cases it may be, wherethe previous inquiry 
has been fuller to re consider the order 
and pass an order accordingly. So, when 
the Sessions Judge passed the order that 
a “further inquiry’ should be held, he 
wanted that the Sub-Divisional Officer could 
himself try the case and dispose of it or 
transfer the case for disposal. But when 
the latter sent it to Mr. Ozair it was not 
for the purpose of further inquiry but it 
was forthe purpose of inquiry and report 
very muchon the lines of an inquiry that 
is expected from a Magistrate who is asked 
to hold an inquiry under s. 202. Now if 
that is the position, Mr. Ozair'’s acticn in 
discharging the accused is very muchlike 
an order of discharge passed bya Magis- 
trate -who has been asked to hold an 
inquiry and who made a report under 
s. 202. That would be ultra vires. In 
any case thereis nothing in law which 
can justify this action of Mr. Ozair 
inasmuch as s. 529 which says that certain 
orders shall not be set aside if they are 
passed in good faith, cannot come into play 
in this case because the order, as has been 
pointed out by my learned brother, says 
distinctly that Mr. Ozair was asked 
to report and nob to dispose ofthe case 
finally, which clearly means that he was 
not to dispose of the case finally. In these 
circumstances, I think, the learned Sub- 
Divisional Magistrate, when he summoned 
the accused after reading the report of Mr. 
Ozair, acted within his rights and quite 
legally. 

So far as the merits are concerned, the 
question was one of possession with regard 
toa field and the Courts below have come 
to a concurrent finding that possession 
was with the complainant. The only thing 
that had first appealed to me was the 
order under s. 144, In this case it appears 
tome that so long as the order under 
s. 144 was in force, the petitioners did not 
trouble about their possession; but once 
it occurred to them that it had spent 
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itself, they took the earliest opportunity 
of committing the mischief before the 
“opposite party could come and take posses- 
sion of the field. I would, therefore, dismiss 
this application. 

8. Application dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 238 of 1935 
July 7, 1937 
Gouna AND R. C. Mrrrae, JJ. 
T. AND J. BROCKLEBANK, Lo, 
CALOUTTA—APPELLANT 
VETSUS 
NOOR AHMODE—Puaintipp— 
TT [RESPONDENT 
ort— Vicarious liability — Common employmeni— 
Applicability of doctrine—Deck crew anderemard of 
ship, whether fellow serrants—lnjury to deck crew 
by negligence of doctor employed by owner—Owner's 
liability— Damages—Negligence of chief steward and 
Master of ship to take proper care of deck crew— 
Illness developing into pthisis—Deck crew incapacitat- 
ed from doing work jor rest of life~Measure of 
damages — Monetary value of 20 years of active 
service held sufficient damages, 

In order to apply the doctrine of common’ employ- 
ment it is necessury to ascertainin each particular 
case, whether the servants are fellow labourers on 
the same work, because although a servant may be 
taken to have engaged to encounter all risks which 
are incident to the service which he undertakes, yet 
he cannot be expected to anticipate those which may 
happen to him on occasions foreign to his employ- 
ment, Where, therefore, servants are engaged in 
different departments of duty, an injury committed 
by one servant upon the other, by carelessness or 
negligence in the course of bis peculiar work, is not 
Within the exception, and the Master's liability 
attaches in that case in the same manner as ifthe 
Injured servant stood in no such relation to him. 
Regard being had to the nature of duties presumably 
assigned by the owners of a ship to the servants un 
board the ship, it would only be 1easonable aud pro- 
per to hold that the different classes of servants, the 
saskarson the one hand and the chief stewara and 
Master on the other on board the ship, are engaged in 
different departments of duty so absolutely unconnect- 
ed with each other as to make their servants not 
engaged in a common employment, and an injury 
committed by one servant upon the other, by careless- 
ness or negligence in the course of nig peculiar 
work, isnot within the exception; and the Master's 
liability attaches in thatcuse in the same manner as 
if the injured servant stood in no such ielation to 
him. Bartons Hilt Coal Uo. v, M'Guire (5), relied 


The owner of a ship must be presumed, in the 
absence of proof to the contrary, to have appointed 
persons of competent care ana skill as doctors, and 
he is not liable ior injury, if auy, caused toa crew 
by the negligence of any of the aoctors, Fanton v. 
Hru y ) relied on, 

A deck crew was on account of the negligence on 
the part ofthe chief steward and the Mute: of ths 
ship, whose duty it was to look aiter the complaints 
in cases of eickness, and health and salty of the crew, 
Placed in a position of risk of life due 10 11jness 
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which had developed into an advance case of pthisis. 
Though his life was saved, he had been incapacitated 
according to medical evidence, from doing work for 
the rest of his life : 

Held, that the amount of damages he was entitled to 
recover must be ascertained on the basis that he was 
not fit for any active service. The character of the 
work done by the Indian loskars as deck crew was 
such as compelled them to undergo the rigours of 
the weather, when on high seas; and taking all things 
into consideration, it would nct bea low estimate to 
hold that 20 years of active service was enough fora 
laskar. ; 

C. A. from the original decree of the Sub- 
Judge, Fourth Court, 24-Parganas at Ali- 
pur, dated July 31, 1935. 

Messrs. Atul Chandra Gupta, Rakhal 
Chandra Bose and Amrita Lal Chanda, 
for the Appellant. 

Mr. Nalini Ranjan Bhattacharjee and Mr. 
Ranjit Kumar Banerjee for Mr. Jatindra 
Nath Banerjee, for the Respondent. 


Judgment.—This is an appeal from the 
decision and decree passed by the learned 
Subordinate Judge, 24-Parganas, dated 
July 31, 1934, by defendant No. L in a suit 
brought by ihe plaintiff as a pauper, for 
damages or compensation for breach of 
contract, and also for tort or negligence, 
valued at Rs. 20,500. The plaintiff also 
preferred cross-objection against the said 
decision and decree which allowed him 
Ks. 1,500 only, by way of compensation. 
The plaintiff, a man aged 26 years; was 
employed as a deck crew to serve on 
board the s. s. Markhar owned by de- 
fendant No. 1, T. and J. Brocklebank, Ltd., 
on terms and conditions mentioned in 
an agreement entered between the plaintiff 
and defendant No. l, on August 16, 1933, 
under tne provisions ot the Indian Merchant 
Bnipping Act. Ib was provided by the 
agreement that the plaintiff shall not 
gerve as a crew on board theship between 
October 1, in one year and March 31, in 
the succeeding year, on voyages to any 
parts on the coast of America, north of 
38 degrees north latitude. The case of 
the plaintiff stated in his plaint was that 
the Master of the shrp, in violation of the 
terms of the agreement aforesaid, com- 
pelled him to render service of a deck crew 
against his will on voyages to parts on 
the east coast of America north of the 38 
degrees north latitude, within the pro- 
hipited period with the result that he fell 
ili. Jhe serious illness of the plaintiff result- 
ed from and was caused by the forced 
service referred to above. ‘Lhe plaintiff 
asserted that instead of sending nim to 
hospital for medical treatment for which he 
prayed, the Master of the ship, defendant 
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No. 3, kept him on board the ship, at the 
risk of life, health and other earthly interest 
and welfare, against all buman con: 
sideration till the s. s. Markhar reach- 
ed. Avonmouth, at which place the 
plaintiff was examined by a doctor, and 
according to the disgnosis of the doctor, 
the plaintiff was suffering from an 
advanced stage of pthisis. The plaintiff 
was thereupon sent to Hamgreen Sanito- 
rium and Hospital on November 3, 1933, 


from which he was discharged on December . 


28,1933. The plaintiff stated that inasmuch 
as the aforesaid state of health culminating 
in a complete break-down in health, hody 
and mind, and bringing him to the verge 
of death was caused while he was in the 
employment of the defendants and was 
engaged in their service, bythe illegal, 
improper and partly wilful and partly 
negligent acts done by defendant No. 3, the 
Master of the vessel s. s. Markhar, who 
was a servant of defendant No. 1, in viola: 
tion of the terms and conditions of the 
agreement of August 16, 1933, and against 
all human consideration, culminating in 
severe breach of duty, defendant No. 1 was 
liable, therefor; and the plaintiff was entitled 
to get from defendant No. 1 compensation 
for the loss or damages caused to the 
plaintiff in health, body and mind and 
“money spent and also for worries, both mental 
and physical. The amount of compensation 
was assessed at Rs. 20,500 made up of 
Rs. 19,000, the loss of earning as a seaman 
up to the age of 65, with the prospects 
of the service; Rs. 500 in the shape of 
medical and other incidental expenses; and 
Rs. 1,000 on account of worries. 

In answer to interrogatories supplied by 
defendant No. 1, the plaintiff stated that he 
was attacked with severe cold about the 
middle of October, 1933. Since then he all 
along prayed and pressed for being medi- 
cally treated at all the ports which were 
touched by the s. s. Markhar in course 
of her return voyages from New York, 
until the ship reached Avonmouth, in the 
beginning of November 1933. Defendant 
No. 1, the only appellant in this appeal, 
resisted the plaintiff's claim in the suit, on 
denial of the main allegations of fact con- 
tained in the plaint. It was asserted by 
the defendant in the written statement filed 
in Court, that as the plaintiff was employed 
from August 20, 1933, for a period not 
exceeding twelve months, there was no 
violation of any condition of the agreement 
of service; that the plaintiff ceased to 
render service on or about September 18, 


$, Å J, BROOKLE BANK, LTD., caLOUTTA y Nook AHMODER GAL) 
1933, when the ship was in the vicinity . 
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of Gibraltar, owing to a cold which he had 
contracied, and continued to be off duty-so 
long as he was on board the ship. The 


plaintiff was examined by doctors at ports, 


of call; but at no time was the plaintiff's 
case considered to be hospital case, and he 
could not, therefore, be sent to a hospital 
at any port of call, before the ship reach- 
ed Avonmouth. When the ship reached 
Avonmouth on November 3, 


certified that he was suffering frum advanced 
pthisis and was removed tothe Hamgreen 
Hospital. It was asserted by defendant 


No. 1 that the Master of the ship took as | 


much care of the plaintiff as was possible 
undér the circumstances, and the Master 
was not guilty of any breach of duty. 
There could not therefore be any claim for 
damages against any of the defendants 
in the suit. On the pleadings of the parties, 
three specific issues that were raised for 
determination in the case are set out 
below: f 

“Issue No. 3.—Did defendant No. 3 in violation 
of the terms of the agreement dated August 16, 
1933, compel the plaintiff to render active service 
as a deck laskar on board s. s. Markhar, in its 
voyage to ports of the east coast of America, north 
of 38 degrees north latitude, after September 30, 1933 ? 
Issue No. 4.—Did defendant No. commit any 
breach of duty to the plaintiff, which caused the 
latter loss or damage? Issue No. 5.—Are the 
defendants or any one or more of them liable'to 
pay damages or compensation to the plaintiff either 
for breach of contract or for tort or negligence or 
for both ? If so, for what amount? "y 


The Judge in the trial Court came to 
the decision on evidence that defendant 
No. 2 Grahams Trading Oompany (India), 
Ltd. Agents of T. & J. Brocklebank, Ltd. 
(defendant No. 1) and defendant No.3 (the 
Master of the ship s. s. Markhar) were 
not guilty of negligence. The plaintiff was 
put off his duty, and never was on duty 
again, so long as he was on board the sbip. 
Defendant No.3 did not compel the plaintiff 
to render active service as a deck laskar on 
board the s. s. Markhar on its voyage 
to ports on the east coast of America, north 
of 38 degrees north latitude,-after- Septem- 
ber 30, 1933. The trial Judge also came 
to the conclusion taat defendant No. 3 
did not commit any breach of duty to the 
plaintiff which caused the latter loss. Tae 
Judge in the Oourt below was however of 
Opinion that the medical examination of 
toe plaintiff was defective; the doctors. at 
ports of. call before the ship reached 
Avonmouth ought to have detected at least 
the onset of pthisis. The conclusion was 


na 


1933, the - 
plaintiff was examined by a doctor who, 
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that the plaintiff was not carefully examined 
` or the doctor kept silent over the fell disease. 
According to the Judge, a master was 
negligent for his doctor servants. The 
plaintiff was in that view of the case 
entitled to get some damages. The claim 
as made in the plaint was considered to 
be adventitious, based on uncertainty, and 
„was absurd. The claim was allowed to 
“the extent of Ks. 1,500, as medical and 
other incidental expenses impending death 
of the plaintiff which was, according to the 
‘trial Court, not far off, and for mental 
` pain, worries and anxieties. 

The decree, as passed by the Court 
below, could not be supported by the plain- 
. tif-respondent; and we do not propose 
to deal with the contentions proposed to 
be raiséd in support of the appeal in 
any detail. The decree as it stands was 
passed on a new case, viz, the negligence 
of doctors, who examined the plaintiff at 
different porte. The negligence of doctors 
as found by the lower Oourt was never 
pleaded or put in issue, and no relief could 
be given to the plaintiff on that basis. 
There was furthermore no evidence on 
which the failure or negligence vf doctors 
could be arrived at. Defendant No. | must 
be presumed, in the absence of proof to the 
contrary, to have appointed persons of 
competent care and skill as doctors, and 
they were not liable for injury, if any, 
caused to the plaintiff by the negligence 
of any of the doctors; see Fanton v- Denville 
(1). The appeal by defendant No. 1 must 
be allowed for the reason that the decree 
passed by the Oourt below cannot be sup- 
ported in the absence of allegation, proof 
or finding, that defendant No. 1 company was 
in any way negligent in employing doctors 
at different ports of call in America. The 
cross-objections preferred by the plaintiff 
open out the entire case stated in the plead- 
ings of the parties to the suit, and the 
issues raised at the trial, to which reference 
has been made already. 

” The facts which stand out prominently in 
the case are these: The ships. s. Markhar 
was a cargo Vessel in which both European 
and Indian (mentioned as native) crew 
were employed. The number of crew on 
board the ship was ninety-three; and as the 
number did not exceed one hundred, it was 
not necessary for the owners to employ on 
the vessel any qualitied doctor: the steward 
was to look after the ailments of the sea- 
men on board the vessel. The plaintiff 

(1) (19382) 2 K B 309; 1932 WO & I Rep. 149; 147 L 

T 243; 48 T LR 403 
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was, employed under a contract as a 
laskar, or deck crew; the agreement between 
parties provided, among other things, that 
the , Indian deck crew will be off their 
duty on the ship reaching 38 degrees north 
latitude on the east of North America. The 
ship started on the outward journey from 
Calcutta on August 21, 1933, with the plain- 
tiff employed as a deck crew, who had 
previously been given a certificate of health 
by medical authorities concerned in the 
selection of crew. The vessel s. s. Mare 
khar, called at the ports of call mentioned ` 
below, on the dates given: Oolombo, 
August 28, 1933; Port Sudan, September 8, 
1933; Suez, September 10, 1933; Port Said, 
September 11, 1933; Boston September 28, 
1933; New York, October 2, 1933; Philadel- 
phia, October 5, 1933; Baltimore, October 
7, 1933; Norfolk, October 10, 1933; New 
Port News, October 11, 1933; New York, 
October 14, 1933; Boston October 16, 1933; 
London, October 29, 1933; Southampton, 
October 30, 1933; Avonmouth, November 3, 
1933. It is not necessary to mention any 
other port of call, as the plaintiff was sent 
to a hospital for treatment of pthisis when 
the doctor who examined him at Avon- 
mouth pronounced his case to be one of ad- 
vanced pthisis. 

The case cf the plaintiff was that he was 
made to work as a deck crew, north of 
38 degrees north latitude, when the ship 
was in the North American coast; he caught 
cold, and his illness had developed into 
pthisis which was diagnosed when the 
vessel reached Avonmouth. The case of the 
defendants, on the other hand, was that 
the plaintiff fell ill when the ship s. s. 
Markhar was off Gibraltar, on September 
18,1933; and he was never put on duty 
after that date, during the remainder of the 
voyage. The plaintiff, according to the 
defendants, was examined by the defen- 
dant company’s doctor at Boston, was found 
ailing, and was kept on medical diet; on 
examination at other ports of call in Ame- 
rica, the doctors did not declare the plain- 
tiff's case to be a hospital case, and the 
plaintiff could not therefore be sent to any 
shore hospital. The chief steward, whose 
duty it was to attend to any complaints in 
case3 of sickness, and who administers 
medicines from the dispensary on board 
the ship, gave the plaintiff medicine to 
be taken internally and -also medicines 
(turpentine liniment) for external applica- 
tion for massage to the throat and chest. 
No temperature chart of the patients on 
board was kept, but “only small scraplog 
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books”, and at the end of each voyage 
they were thrown away. The chief steward 
did not bring to the notice of any port autho- 
rity or any port medical authority in 
America that the plaintiff was suffering 
from a bad cough, for the reason that that 
rested with the Master: common ailments 
such as cough, &c., are not usually reported 
but only contagious and infectious diseases, 
and death or deaths that may have hap- 
pened during the voyage are reported. The 
chief steward did not remember whether 
there was any medical examination of the 
Plaintiff at Boston on the second visit. 
The Master of the ship whose duties were 
the navigation of the ship, and seeing that 
everything in the ship was going on satis- 
factorily, deposed to the fact that the 
plaintiff fell ill off Gibraltar on September 


18, 1933; he was given medicine by the’ 


chief steward. The plaintiff was examined 
at Boston by the company's doctor: he was 
put on medical diet; and at every other 
subsequent port he was examined by the 
company's doctor and medicine was given 
to him; his was not a hospital case, and 
could not be sent to a shore hospital 
without doctors recommendation. The 
plaintiff, according to the Master of the 
ship, was not all right at Boston, New 
York, Philadelphia, Baltimore, and other 
places. The Master did not know if the 
plaintiff had fever on. The man was com- 
plaining in every port that he had got a 
bad cold; he hada very bad cold. After 
the boat had left Boston till it reached 
London, the plaintiff was not examined by 
any doctor. At London, the doctor came 
on board, and asked if the crew were all 
well; the Master said that they were all 
well; the port doctor was not told that the 
plaintiff had cold. The boat was at London 
for three days; the Master did not see the 
plaintiff at London, as he had to attend to 
many other things. 

The evidence led on the side of the plain- 
tiff that he was made to work when the 
ship was to the north of 38 degrees north 
latitude in violation of agreement is not 
worthy of credit, and it cannot -be given 
preference over the evidence of the Master 
of the ship, the chief officer and the chief 
steward—supported by the entries in the 
log books. The Judge in the Court below 
has, in our opinion, rightly held on the 
muterials on record that whenever the 
ship reached 38 degrees north latitude, all 
the Indian crew were put off their duty; 
this of course includes the plaintiff. The 
evidence in the-case coming from the side 
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of the defendants further establishes the 
position that the plaintiff fell ill when the 
ship s. s. Markhar was off Gibraltar, . on 
September 18, 1933, and was never placed 
on duty on board the ship. The plaintiff 
was removed to Hamgreen Hospital for 
treatment of an advanced case of pthisis, 
when the ship reached Avonmouth on 
November 3, 1933. The evidence, such as 
it is, indicates that the plaintiff was ailing 
from September 18, 1933; the nature of the 
plaintiff's illness was such that he could 
never be placed on duty on board the ship, 
asa laskar fora single day after that date; 
he was ultimately removed on November 
3, 1933, to a hospital for immediate treat- 
ment, when he was found by a doctor to 
be suffering from advanced pthisis, The 
evidence of the chief steward and the Mas- 
ter of the ship, who were both responsible 
for the health and the safety of the crew 
on board, shows that although no record 
was kept in the log books, the illness of 
the plaintiff from which he has been 
suffering from September 18, 1933, onwards, 
required special attention. The evidence 
on record does not at all indicate- that 
proper care was taken or attention given 
to the plaintiff, and the only consideration 
shown to him was that he was not 
employed as a crew. The doctors at the 
different ports of call held medical exami- 
nation of the crew, and passed them as 
sound, just asthe Master of the ship him- 
self reported at London that all the crew 
were well, in spite of the fact that the 
plaintiff was suffering from a very bad cold 
for which medicines for external and inter- 
nal use had been given by the chief 
steward. The plaintiff was not examined by 
any doctor at Boston on the second visit; 
at least the chief steward does not remember 
that. There was no examination of the 
plaintiff by any Doctor between the time 
when the ship left Norfolk on October 10, 
to the date when the vessel reached Avon* 
mouth on November 3, 1933, when the 
plaintiff's case was diagnosed to be one 
of advanced pthisis requiring immediate 
treatment, . 

It isnot for us to express any opinion on 
the nature of the medical examination so 
far as the plaintiff’ was concerned by the 
doctors employed by defendant No. 1; but 
on the evidence before us we have ne 
hesitation in expressing our concurrence 
with the view indicated in the judgment 
of the Court below, that defendant No. 3 
should have, in view of the prolonged 
illness of the plaintiff, suspected something” 
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Serious with the plaintiff; and to that has 
to be added that the negligence in this 
behalf was fully shared by the chief 
steward, whose duty was to look after the 
ailing crew on board the ship. In our 
judgment, the chief steward, charged with 
the duty of attending to complaints in cases 
of sickness and the Master of the vessel 
who by the very nature of things exercised 
the functions of the owners of the ship 
when on high seas, for the purpose of look- 
ing after the health and safety of the crew 
employedon the ship, were careless and 
negligent in the matter of taking reason- 
able and proper care of the plaintiff in his 
illness, which within the period of time 
from September 1g, to November 3, 1933, 
had developed into an advanced case of 
pthisis. The plaintiff was, on account of 
the omission on the part of the servants of 
defendant No. 1, placed ina position of risk 
' of life. “If the life of the plaintiff has been 
saved, he has, according to medical evi- 
dence, been incapacitated from doing work 
for the rest of his life. 

In the above view of the case before us, 
the plaintiff was entitled to more substan- 
tial damages than that has been awarded 
by the'Court below. In ascertaining the 
amount of damages, difficulty must always 
be experienced; but the assessment of 
any amount on the head of medica! charges 
is not possiblein the case before us, inas- 
much as no materials on the record would 
justify the same. The amount of damages 
the plaintiff was entitled to recover must 
be ascertained on this basis that he was, 
according to the doctor, examined as a 
witness by the plaintiff, not fit for any 
active service, regard being had to tbe 
nature of the employment he secured 
uader defendant No. 1. The employment by 
defendant No. L was of a temporary nature 
on a pay of Rs. 20 (plus Re, 19 for food), for 
a period not exceeding 12 months and that 
may be taken to be nature of employ- 
ment generally, s3 far as laskars were 
concerned. The characterof the work done 
by the Indian laskars as deck crew iof 
whom the. plaintiff was one) was such as 
compelled them to undergo the rigours of 
the weather, when on high seas ; and taking 
all things into consideration, it would not 
be alow estimate to hold that 20 years of 
active service was enough for a laskar. 
On that estimate, the monetary value of 
the damage caused to the plaintiff by being 
incapacitated for active service cannot, in 
our judgment, exceed the amount of 
Ks. 5,900; and the plaintiff could not be 
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held entitled to recover more than that 
amount. The amount of Rs. 5,500, the 
estimated damages, would include compen» 
sation on all heads, legitimately claimable 
by the plaintiff in the suit. 

The damage in the case before us has 
to be decreed against defendant No. 1; and 
on this partof the case, it was argued 
before usthat regard being had to the 
doctrine of common employment, defendant 
No, 1 could not be held liable for damages 
claimed by the plaintiff on account of the 
negligence of the common employee, defen- 
dant No.3, the Master of the ship, who was 
not a respondent in the cross objections. The 
chief steward in direct charge of medical 
attendance on a board the ship s. s. Markhar 
was not a party to the suit at all. The 
question of non-liability of defendant No. 1 
on the ground of common employment was 
not raised in the written statement filed in 
the suit by defendant No. 1. There can be 
no doubt that the decision of the question 
depends upon evidence in a particular case, 
and in that view of the matter it could 
not be allowed to be argued for the first 
time in reply to the cross-objections pre- 


- ferred by the plaintiff. As the -question 


was allowed to be argued on both sides, 
we proceed to deal with the same, on the 
materials that are before us, so far as 
the common employment of the plaintiff and 
defendent No. 1, the Master of the ship s. s. 
Markhar, was concerned. In order to 
make the defence based on the principle 
usually connected with the case in 
Priestly v. Fuwler (2), decided in the year 
1837 known as the doctrine of common em- 
ployment, applicable, the person who is 
sought to be made liable for injuries caused 
by the negligence of his servant must show 
that the injured man and man doing the 
injury were engaged in common undertake 
ing. This principle which exempts an emplo- 
yer from responsibility to his servant for the 
consequences of the negligence of another 
servant in the common employment, is 
well established as a part of the law of 
United Kingdom , but question must always 
arise as to its exach limits, regard being 
had to the vagueness of its original state- 
ment in Priestly v. Fowler (2). The 
principle has been referred to in a case 
decided by the Allahabad High Court 
Blanchett v. Secretary of State (3), in 
which it was observed by Richards, ©. J. 
that a servant has no cause of action 
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against his master for the neglect of 
another cervant in the common employ- 
ment of the same master, and this, not- 
withstanding the fact that the nature 
of the employment of the servant 
suffering from the injury and the ser- 
vant whose neglect causes damage is very 
dissimilar. 

The law as tocommon employment was 
exhaustively discussed in Fanton v. Denville 
(1), and allthe important decisions arising 
for consideration were referred to in the 
judgments delivered by the learned Lord 
J ustices in that case, and reference may in 
this connection be specially made to the 
case in Hedley v. Pinkney & Sons Steam- 
ship Co. (4). In the state of authority of 
decisions in England, and in view of 
apparent conflict of judicial opinion on 
the subject, the rule as to common employ- 
ment, which may very well be adopted in 
this country as one based on principle of 
justice, equity and good conscience, is to 
be found in what was stated by Lord 
Ohelmsford in Bartons Hill Coal Co, v. 
M'Guire (5), finally decided by the 
House of Lords : “it is necessary to as- 
certain in each particular case,” said his 
Lordship : : 

“whether the servants are fellow labourers on 
the same work, because although a servant may 
be taken to have engaged to encounter all risks 
which are incident to the service which he under- 
takes, yet he cannot be expected to anticipate those 
which may happen to him on occasions foreign 
to his employment, Where servants therefore 
are engaged in different departments of duty, an 
injury committed by one servant upon the other, 
by carelessness or negligence in the course of his 
peculiar Work, is not within the exception, and 
the master’s liability attaches in that case in 
the same manner as if the injured servant stood 
in no such relation to him. There may be some 
nicety and difficulty in paivicular cases in decid- 
ing whether a common employment exists; butin 
general by keeping in view that the servant must 
have known or expected to have been involved in 


the service he undertakes, a satisfactory conclu- 
sion may be arrived at.” 


In the case before us, it is apparent that 
there are no materials on which a deci- 
sion may be given as to the applicability 
or- otherwise of the rule of common employ- 
ment—non-liability for—damages on that 
ground not having been pleaded in defence. 
Defendant No. 1 T and J.Brocklebank, 
Ltd., owners of the ship s.s. Markhar in 
the writlen statement filed in Court, denied 
that the defendants were guilty of any acts 

' of commission and omission or that any 
loss was caused to the plaintiff by alleged 

(4) (1894) AO 222;63LJIQB 419; 6 R106;70LT 
630;7 Asp. M O 383; 42 W R 497. 

(5) (1808) 3 Macq. (H Li) 300, 
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commission and omission of the defendants; 
the defendants in the suit were the 
owners (defendant No. 1), the agents (defen- 
dant No. 2) and the Master of tue ship (de- 
fendant No. 3). {n the next place, the rule of 
the common employment cannot be made 
applicable in the case, seeing that the 
plaintif was permitted to be off duty from 
September 18, 1933, and was never after- 
wards employed as a crew on board the 
ship during the term of his employment. 
The negligence complained of in respect of 
which damages have been assessed, related 
to a period of time when the plaintiff and 
defendant No. 3 were not in any common 
employment, the plaintiff being put practi- 
cally on sick leave on account of ‘his 
illness. 

If the principle of common employment 
has to be applied at all,in spite of the 
position indicated above, the plaintiff and 
defendant No.3 cannot be held to have 
been fellow labourers in the same work 
They were engaged in different departmenis 
of duty which had no intimate connection or 
dependence. The duties of defendant No. 3 
were “the navigation of the snip, seeing 
that everything in the ship was gomg on 
salisiactorily.” Tne whole ship was in 
his charge, and he was in the position of 
the owner of the ship. The chief steward’s 
duty was to see the crew being properly 
fed, and in cases of any sickness was to 
attend to any complaints. He was in 
charge of the dispensary on board the ship;, 
and ne was to see to the welfare of the 
crew. The duties of the laskars, of whem. 
the plaintiff was one, was washing paint 
work, painting, over-hauling when neces- 
sary ship's working gear, washing down 
decks and: keeping look-out when neces- 
sary. On this siate of things, regard being 
haa to the nature of duties presumably 
assigned by the owners of the snip to the 
servants on board the ship, it would only 
be reasonable and proper to hold that the 
different classes of servants, the Laskars on 
the one hand and the chief steward and. 
Master on the other on board the ship 
s. s. Markhar, were engaged in different, 
departments of duty so absolutely un- 
connected with each other as to make 
their servants not engaged in a com- 
mon employment, and im the words of 
Lord Chelmsford, in Bartons Hill Coal 
Co, v. M'Guire (5), referredto above,. 
an injury committed by one servant upon 
the otner, by carelessness or negligence’ 
in the course of his peculiar work, is 
not Within the exception; and une master's 
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liability attaches in that case in the same 
manner as if the injured servant stood in no 
| Such relation to him. 

Judging from all the different stand- 
points mentioned above, the plaintiff is 
entitled to get Rs. 5,500, the amount as- 
sessed by us, as damages from the owners 
of the ship s. s. Markhar, T. and J. 
Brocklebank, Ltd. defendant No. 1 in the 
suit, in which this appeal has arisen. The 
result of the conclusions arrived ut by us 
as mentioned above is that the appeal by 
defendant, No. 1 in the suit is allowed, the 
decree as passed by the trial Court being 
Set aside. The crosseobjections preferred 
by the plaintiff in the suit, respondent in 
the appeal, are also allowed , and the defen- 
dant is held liable to the plaintiff for 
damages to the extent of Rs. 5,500 assess- 
ed by us. As to costs in the litigation, we 
direst that the plaintiff is to get his costs 
both of the trial Court and of this Court 
from defendant No. 1. Such costs to be 
assessed on the basis of the claim as decreed 
by us, i. e, Rs. 5,500 only. 

D. h Appeal allowed. 
Cross-objection partly allowed. 
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_ PATNA HIGH COURT 
Criminal Revision Petition No. 228 of 
: 1938 
May 30, 1938 
MANOHAR Lat, J. 

KALI PRASAD SINGH (CHAIRMAN, 
MUNICIPALITY, BUXAR)— 
PETITIONER 
VETSUS 
SIRIKRISAUN CHATURVEDI—Opposirs 

; Party 

Criminal Procedure Code (Act V of 1898), s. 197— 
Object of—Criminal trial—Delay—Prosecution of 
public servant after inordinate delay—It rouses 
suspicion as to motive, 

The policy of the Legislature in enacting s. 197, 
Oriminal Procedure Code, is to afford a reasonable 
protection tothe public servantsin the discharge 
of their official functions and this policy cannot 
be defeated by having resort to the view that: ‘ At 
the time of committing the offence the public ser- 
yant cannot be said to be discharging public 

uty.” k 

A prosecution launched against a public servant 
after an inordinate delay (of about 4 years) rouses 
suspicion in one's mind that this has been done to 
serve some end, either of the complainant or 
of others who are interested in disgracing the public 
servant, ‘ 

_ Or. Rev. Pet. from an order of the Ses- 
sions Judge of Shahabad, dated March 31, 
1938, dismissing an application in revision 
against the order of the Sub-Divisional 
Officer of Buxar, dated January 1x, 1938. 
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Messrs. S. N. Sahay and K. P. Varma, 
for the, Petitioner. 

Mr. Rai Paras Nath, for the Opposite 
Party. . 

Judgment.—This is an application for 
quashing the proceedings now pending 
against Babu Kali Prasad Singh, the Ohaire 
man of the Burar Municipality. On Nov- 
ember 10, 1937, the complainant, who is 
a teacher in the Srinivas Sanskrit Pathe 
sali since 1929, lodged a complaint against 
tho petitioner and his clerk. It appears 
that the local municipality agreed to give 
an aid to the Pathsala in 1933-34 which 
was apparently fixed at Rs. 55 per annum 
or for that year. But in February 1934, 
the complainant received Rs. 5 only in- 
stead of Rs. 55 and he granted a receipt 
for this amount. Having received the 
sum of Rs.5 he submitted his annual re- 
port in April of the same year to the 
effect that hs received a sum of Rs. 5. - 
The Deputy Inspector of Schools who knew 
that the aid given to the School or Path- 
Sala was more, asked for an explanation 
from the complainant as to why he had 
acknowledged receipt of Rs.5 instead of 
Rs. 55. As a result of that some inci- 
dents happened and the complainant ree 
ceived another Rs. 50 in June 1934. In 
the petition of complaint which is in Hindi 
the complainant is silent as to who paid 
him Rs. 50 and where: but in his examina- 
tion on oath on November 10, 1937, he 
says “I was paid Rs. 5 in the Municipal 
Office and Rs. 50 at the house of the 
Municipal head-clerk Rajindra Prasad." 
This Rajindra Prasad is the accused who 
has been summoned but who had not moved 
this Court. ‘ 


The learned Magistrate on receipt of 
this complaint and after examining the 
complainant. as he was required to do by 
the provisions of s. 200 of the Code, passed 
this order : 

“This is a complaint against the Chairman, Burar 
Municipality and his Head Olerk. I have to see 
many papers in this connection. Orders reserved.” 

After more than two months had elapsed, 
that isto say, on January 18, 1938, sum- 
mons were issued to the petitioner as well 
as on Rajindra Prasad by a long order 
which shows that the’ learned Magistrate 
spent the time in looking into the record 
of the Municipality in the Municipal Office 
in order to satisfy himself that the 
accused should be summoned. Agiinst the 
order summoning him. the petitioner moved 
the learned,Sessions Judge to make a re- 


‘ference to this Court for quashing the pro» 
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ceedings, but the learned Judge by his 
order dated March 3], 1938, declined to do 
go. 
The learned Counsel for the petitioner 
took two points in support of the petition ; 
in the first place, it was contended. that 
the provisions of s. 197 of the Code of 
Oriminal Procedure were fatal to the pro- 
secution, because admittedly the petitioner 
is a public servant and no sanction of the 
Local Government had been obtained be- 
fore the present prosecution had been 
aunched againstihim, secondly, it was argu- 
ed’ that the delay in this case, namely, 
about four years, is also a serious bar to 
the prosecution goingon In my opinion 
the petitioner is entitled to succeed on 
both the points. It was held in a number 
of cases by this Court and I need mention 
only three of them, Jotindra Nath Mu- 
kharji v. Radha Krishna Bodha (1), Ram. 
Singh v. S. A. Rizvi (2), and Hemendra 
Nath Gupta v. Emperor (3), that the in- 
terpretation of s. 197 of the Oode of 
Criminal Procedure by the Calcutta High 
Court in such cases as Amanat Ali v. 
Emperor (4), and other High Courts, as 
mentioned in Ram Singh v. S. A, Rizvi (2), 
is not to be accepted. On the other hand 
this Court takes the view that the policy 
of the Legislature is to afford a reasonable 
protection to the public servants in the 
discharge of their official function and that 
this policy cannot be defeated by having 
resort tosthe view that : 

“At the time of committing the offence the public 
pan cannot be said to be discharging public 

In my opinion it is unnecessary to con- 
sider the matter at any great length. The 
petitioner Babu Kali Prasad Singh is com- 
pletely protected by the provisions of s. 197 
of the Code of Criminal Procedure. He ig 
admittedly a public servant, is a Municipal 
Commissioner, and itis also conceded that 
he cannot be removed from his office with- 
out the sanction of the Local Government. 
see Ramnarayan Sarora v. Parswanath Sen 


I cannot understand why this prosecu- 


(1) 15 P LT 507; 152 Jnd. Oas. 1029; 7R P O 
262; :6 Or, LJ 285; A IR 1934 Pat. 548; (1934) Or 
ned Pat, 299; 155 Ind. O 

(2) at. ; < Cas, 126; A IR 1935 
si A ry T 775; (1935).Cr. Oas. 83; 36 Or. L J btn 


Oal 724; Ind. Rul. (1930) Cal. 289; 31 Or. L 3.439 
(5) 32 OW N 1035; 114 1nd, Cas. 785; AI R 1928 

Gal 516; 20 Or, L J 348; 56 0 227; Tnd, Rul. (1020) 
al. e 
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tion has been launched after this in- 
ordinate delay. It rouses suspicion in 
one’s mind that this has been done to 
serve some other end, either of this com- 
plainunt or of others who are interested 
in disgracing the petitioner. The com- 
plainant having received Rs. 50 was satis- 
fied in June 1934; and, although he says 
that he was corresponding with the Muni- 
cipality, it is impossible to believe that he 
was lulled into silence for four years if 
he was at all anxious to prosecute the 
petitioner in the cause of purity of Muni- 
cipal administration. On this ground also, 
and considering that the statement on 
oath of the complainant distinctly states 
that he received the money from the head- 
clerk, itis cleartto my mind that the case 
should have been allowed to proceed only 
against the head-clerk and not against the 
petitioner. 

I would accordingly direct that the pro- 
ceedings pending against the petitioner 
Babu Kali Prasad Singh, the Chairman of 
the Buxar Municipality, in the Court of the 
Sub-Divisional Officer of Buxar be quashed. 
The Kule is made absolute. 

£. Rule made absolute. 


LAHORE HIGH COURT 

Civil Revisions Nos. 365 and 853 of 1937 
November 30, 1937 
Tex ORAND, J. 
NASIR DIN AND orsers—~DerenDanTs— 
PETITIONERS 
versus ` 
ABDUL RAHIM AND OTAERS— 
PLAINTIFFS —RESPCNDENT3 

Co-sharers—Haclusive possession by one, of land 
owned in common—Other co-sharers, if entitled to 
money compensation of this exclusive user. 

Co-sharers owning certain land incommon are 
entitled to money compensation from the eo-sharer 
who isin exclusive possession of the land, in respect 
of that exclusive use of the land by him. Watson 
v. Ram Chand Dutt (1), followed. 

C. Rev. from the decree of the Judge, 
Small Cause Court, Lahore, dated April 6, 
1937. 

Mr. Duni Chand Kapur, 
tioners. 

Mr. Shamaiv Chand, 
ents. 

Judgment.—This judgment will dispose 
of Oivi] Revisicn No. 365 of 1937 and Civil 
Revision No. 858 of 1937, both of which 
arise from the same decree. The facts are 
set out fully inthe detailed judgment of 
the Court below, and itis not necessary to 
repeat them here. A certain property 


for the Peti- 


for the Respond- 
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situate in Abkari Road, Anarkali, Lahore, 
was originally owned by one Ghulam 
Mohi-ud-Din, who died many years ago, 
leaving three sons, Nasir-ud-Din, Imam-ud- 
Din and Zahir ud-Din, and two daughters, 
Musammats Nasiran and Habiban. The 
Plaintiffs in the present suit are the 
descendants of Musammat Nasiran. Nasir- 
ud-Din is defendant No. 1. Defend- 
ants Nos.2 to 7 are the descendants of 
Imam-ud-Din and Zahir-ud-Din. Musam- 
mat Habiban is defendant No. 8, and her 
son Abdul Khaliq is defendant No. 11. 
In a previous suit between the descendants 
ofGhulam Mohi-ud-Din, it was determined 
that Musammat Nasiran (plaintiff) had a 


one-sixth share, Musammat Habiban 
(defendant No. 8) a one-sixth share, 
and the three sons  Nasir-ud Din- 
(defendant No. 1), and Imam-ud-Din 


and Zahir-ud Din, (the predecessors- 
in-interest of defendants Nos. 2t0 7) had 
a 2-9th share each. The plaintiffs have 
since sold their one-sixth share of the 
property todefendants Nos. 9 and 10 by a 
sale-deed executed on March 16, 1936, 
and registered on April 30, 1936. The 
present suit was instituted by the plaintiffs 
the descendants to Musammat Nasiran 
for recovery of Rs. 414, being the share 
of the plaintiffs in the rent, alleged to have 
been realised by defendants Nos. 1 to 8 
from the tenants of a portion of the joint 
property from June 15, 1933, to April 29, 
1936, (when they sold their share to de- 
fendants Nos. 9 and 10) and also for 
compensation for the exclusive use of 
another portion of the property by 
defendant No 8 and her son defendant 
No. 11. 

The suit was resisted by defendants 
Nos. 1 to 8 andll on numerous grounds, 
which itis not necessary to set out here. 
The jearned Judge, Small Cause Court, 
has passed a decree for Rs. 59-54 with 
proportionate costs against defendant 
No. 1 only; and for Rs. 86-40 with pro- 
portionate costs against defendants Nos. 8 
and 11. The suit has been dismissed 
against the other defendants, Defendants 
Nos. 1, 8 and 11 have come in revision, 
praying forthe total dismissal of the 
suit against them, while the plaintiffs 
also have applied for revision of the 
decree, urging that the suit should 
have been decreed for the full sum 
claimed. 

Most of the pleas raised by the defer- 
dants were repsatedin the petition for 
revision preferred by defendants Nos, 1, 
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8 and, 11, but atthe time of arguments 
their learned Counsel confined himself 
only to four points. He urged: (1) that 
there was no evidence on the record to 
support the finding of the Court below 
that defendant No. 1 had realised any 
rent during the period in dispute, and 
that the plaintiffs’ share therein amounted 
to Rs. 59-54; (2) that defendant No. 11 
was not a party to the previous litigation 
and, therefore, hewas not bound by the 
decision as to the plaintiffs’ right to a 
one-sixth sharein the property in dispute 
and that as against him the suit could 
not be tried by the Small Oause Court; 
(3) that in the plaint no prayer was 
made against defendant No. 11 and there- 
fore the decree had heen erroneously passed 
against him; and (4) that defendants Nos. 
8 and 11 are not liable to pay any 
eompensation for exclusive use of any 
portion of the joint property, as it has not 
been proved that there was an ouster of 
the plaintiffs from it. 


After hearing Counsel, I see no force in 
any of these contentions. The learned 
Judge, Small Cause Court, has examined 
the evidence with great care and has 
found ` that defendant No. 1 did realise rent 
from tenants towhom portions of the 
joint property had been let during the 
period in dispute, and that the plaintiffs’ 
share therein amounted to Rs. 59-5-4. The 
decree for this sum against defendant 
No. l has, therefore, been rightly passed 
and must be maintained. It is no 
doubt true that defendant No. 11 was not 
a party tothe previous suit between the 
descendants of Gsulam Mobhi-ud-Din in 
which the respective shares of his sons and 
daughters in the joint property were 
determined; but his mother Musammat 
Habiban, defendant No. 8, was a party, 
and both she and her sister Musammat 
Nesiran, mother of the plaintifs, were 
held to be entitled to a I/6th share 
each. Abdul Khaliq, defendant No. 11, is 
the only son of Musammat Habiban and 
is living with her. He has no indepen- 
dent right tosucceed to any portion of 
CGhulan Mohi ud-Din’s property, and it was 
conceded that he holds possession along 
with his mother Musammat Habiban. In 
these Circumstances, there can be no 
doubt that he is bound by the decision 
jn the preyicus suit, and cannot deny 
the plaintifis’ title to a share equal to that 
of his mother, No question of title 
really arises and 1 hold that the claim 
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against him was cognizable by the Small 
Oause Court, 

The plaint in the suit was drawn up 
loosely, but reading it as a whole, there 
can be no doubt that tke plaintiffs made a 
claim against defendant No. 11 who was 
living with his mother defendant No. 8, 
and the learned Judge could pass a decree 
against him if on the facts he found that 
this defendant was liable to pay any sum 
to the plaintiffs. The finding of the learned 
Judge isthatAbdul Khaliq has occupied 
a large portion of the ihatain which he 
has setup alaundry, and of this portion 
he wasin exclusive possession during 
the period in dispute. The plaintiffs and 
their mother have been living in Delhi, 
and it has been proved that they have not 
lived in any part of the property in dispute 
during the period covered by the suit. 
In these circumstances, they are,on the 
principle laid down by their Lordships 
of the Privy Council in the well-known 
case Watson v. Ram Chand (1) clearly 
entitled to money compensation at a 
proper rate in respect of exclusive use 
by defendant No. 8 who, though one of the 
co-sharers, was in exclusive poscession 
along with her son defendant No. 11. It 
was not urged thatthe learned Judge 
has assessed the amount at an unduly high 
figure. Defendants Nos. 1, 8 and 11, there- 
fore, fail on all the grounds urged befcre 


me and their revision must be dis- 
` missed. 
In the ‘other revisicn, Civil Revision 


No, 858 of 1937, filed by the Plaintiffs, the 
only prayer made was that the amount 
allowed was small and that it should be 
increased to the sum claimed in the plaint. 
The findings ofthe learned Judge on this 
point are based upon a detailed examina- 
tion of the evidence and the learned Coun- 
sel forthe plaintiffs was unable to urge 
anything substantial, justifying interference 
on the revision side. This petition also 
fails and is dismissed. As neither party 
has been successful, I leave them to bear 
their own costs in this Court. The order 
as to costs in the lewer Court shall stand. 


D. Order accordi 4 
Q) 18010; 171A 110; 5 Sar. 535 (P O). mee 
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NAGPUR HIGH COURT 
Second Oivil Appeal No. 279 of 1934 
February 8, 1938 
Sronz, C. J. AND Boss, J. 
LACHHWANSINGH—AppgeLuant 
versus 
MAHENDRALAL CHOUDHARI 


AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. VI, 

r. 17, s. 100—Amendment—Pleadings—When should 
not be allowed—Suit on new cause of action barred 
by time atdate of application for amendment 
Amendment should not be allowed—Lower Appellate 
Court allowing amendment, on erroneous view of 
law—Its findings, if can be challenged in second 
appeal, 
_ Amendments are not admissible when they pre- 
judice the rights of the opposite party as existing 
atthe date of such amendments. As an ordinary 
cage, an amendment should not be allowed where 
to allow it would beto bring on the record a new 
ease which, at the date of the application to amend 
was time-barred. 

It is wrong to suppose that when Courts are con- 
sidering amending the plaint, they should regard 
the new cause of action asin time, if it was in time, 
when the original suit was brought. 

Where in an appeal the Oourt allows a plaint to be 
amended erroneously thinking the plaint as amended 
to be in time, being under wrong impression that if 
the suit when originally brought was in time, then 
the suit when amended must also be in time, its 
finding can be challenged in second appeal. Where 
the Court proceeds in a wrong view of law itshould 
be deemed to have failed to apply its mind in 
exercising the discretion whether amendment should 
be allowed or not. 

After the close of the case brought on the basis of 
a receipt or acknowledgment and when it was re- 
served for arguments, the plaintiff applied for per- 
mission to amend his plaint, soas to base his suit 
on a prior receipt or acknowledgment : 

Held, that the two causes of action were different 
and, therefore, the amendment should be refused, 
especially so when the suit on the new cause of 
action was barred by time on the date of the ap- 
plication for amendment andthe opposite party was 
likely to be taken by surprise. 

[Case-law referred to.] 

S 0. A. from the appellate decree of the 
Court of the District Judge, Jubbulpore, 
dated March 19, 1934, in Civil Appeal No. 
37 of 1933 confirming the decree of the 
Couit of the Subordinate Judge, Second 
Olass, Mandla, dated August 26, 1933, in 
Oivil Suit No. 76 of 1932. 

Messrs. M. B. Kinkhede, R. B. and A. R. 
Kulkarni, for the Appellant. 
Mr. N. T. Mangalmurti, 

ents Nos. 1 and 2. 


for Respond- 


Mr. Abdil Razak, for Respondents 
Nos. 5 to 7. 

Mr. G. R. Deo, for Respondents Nos. 
8 and 9. 


Judgment.—This appeal raises an in- 
teresting point relating to the amendment 
of pleadings. The appellant isthe sixth 
defendant who is the grandson of the 
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man with whom the plaintiffs had business ` 


dealings. The sixth defendant is taking 
up the position as to the correctness of 
which we say nothing that he is not liable 
if the suit transactions are post-partition 
and that he may be liable if the suit trans- 
actions are pre-partition. 


The suit, as it waa originally framed: 
was founded uppn Ex Pe] whichis dated 
March 7, 1929,and takes the form of an 
acknowledgment of liability. In point of 
fact the sixth defendant has been urging 
(and it is so found in the judgment of 
the trial Court) that before that date 
there was a partition so that the transaction 
of March 7, 1929, is post-partition. 

That position obviously had been ad- 
verted toor at least adumbrated in argu- 
ment,and accordingly we find that in this 
case after all the witnesses had been in 
the box and all the documents had been 
put in and the matter stood reserved for 
argument, on February 25, 1933, an ap- 
plication was put in to permit the pleintiffs 
to smend their plaint by adding allega- 
tions which in pcint of fact founded 
their claim not upon the agreement or the 
receipt of March 7, 1929, but upon an 
agreement dated October 9, 1927, (Ex. P-?) 
which is in the following words: 

“I have executed a receipt for Rs. 6,700. This 
day on October 9, 1927, that is, on making ac- 
count of Rg. 5,433 due on receipt dated October 
17, 1927, Rs. 6,648-10 including interest thereon, are 
found due (by me) and took’ Ks, 51-6-0 in cash this 
day, total Rs. 6,700. I have, therefore, executed 
a receipt therefor. I will pay interest thereon 


at the rate of Rs.0-10-0 percent. per mensem and 
will satiefy thesame within two years.” 


Ib is now necessary to mention some dates 
in relation to limitation. It will be seen 
that Ex. P-7 founds a cause of action on 
October 9,1929, that is, two years from 
October 9, 1927, which was the starting 
point for the liability to re-pay that amount 
and accordingly that cause of action 
would he time barred on October 9, 1932. 
On the other hand the first agreement is 
time-barred on March 7, 1932. The suit 
was brought on March 7, 1932, that is, 
the last day of limitation. The application 
to amend, as already stuted, was dated 
February 25, 1933. The amendment was 
allowed on March 17, 1933, and the plead- 
ings were amended on April 3, 1933. 
Nobody doubts but that the critical date 
for limitation purposes is either the date 
of the plaint that is amended or the date 
of thé application to amend. 

It has been, urged before us that bear- 
ing in mind the fact that this isa second 


LACHSMANSiNGH V. MAHBNDRALAL (NAC) 


729 


appeal and the terms of s. 100 of the Civil 
Procedure Code, this being a discretionary 
matter, it, should not be interfered with. 
We are, however, of the opinion that the 
learned Judge who allowed the amendment 
proceeded on a wrong view of the law so 
that he cculd not have applied his mind 
tothe question whether he should or should 
not, in hig discretion, allow this amend- 
ment because be quite clearly was much 
impressed by the view that whether you 
looked at the original cause of action or 
whether you looked at the new cause of 
action both were in time and they were 
both within time because, in his view, 
when you are considering amending, you 
should regard the new cause of action as 
in time if it was in time when the original 
suit was brought. In cur opinion that is 
not so. The leading case on this subject 
is Weldon v. Neal (1) which has been fol- 
lowed in India in a very considerable 
number of cases referred to in 
Sir Dinshah Mulla’s Civil Prccedure Oode 
(10th Edition), p. 547 from which it ig 
clear that as an ordinary case an amend- 
ment’should not be allowed where to allow 
it would beto bring onthe record a new 
case which, at the date of the application 
to amend, was time-barred. As Lord 
Esher, M. R., observed in that case: 

“We must act on the settled rule of practice, 
which is that amendments are not admissible when 
they prejudice the righte ofthe opposite party as 
existing atthe date of such amendments, Under 
very peculiar circumstances the Oourt might per- 
haps bave power to allow such an amendment, 
but certainly as a general rule, it will not do 
80. 


Here it has been urged that this is one 
of those exceptional cases, and Mohamad 
Zahoor Ali Khan v. Thakooranee Rutta 
Koer (2) has been particularly relied on 
together with another Privy Council deci- 
sion reported in Charan Dasv. Amir Khan 
(3) and by way of additional weight 
the following decisions of High Courts in 
India have also been referred to on this 
point by the respondent; Kisandas Rup- 
chand v. Rachappa Vithoba (4), Mohamad 
Sadiy v. Abdul Majid (5) Sevugan Chetty v. 
Krishna Aiyangar 6), Satchidananda Dutt 
W (1887) 19 @ B D 394; 56 LJ Q B 621;35 WR 


(2) 11 M I A 468; 9 W RP O 9; 2 Suther 107; 2 Bar, 
320 (P ©) 


(3) 48 C 110; 57 Ind. Oas, 606; AI R1921 P oO 
50; 47 IA 255; 39 M LJ 195; 28 M LT 149; 2U P 
L R(P O) 124; 18 A LJ 1095; 22 Bom. L R 1370; 13 
L W 149; 25 O W N 289; 3 P W R 1921 (P 0), y 

(4) 33 B 644; 4 Ind. Cas, 726; 11 Boin, L R 1042, 

(5) 33 A 616; IO Ind. Oas. 476; 8A L J 86386. . 

(6) 36 M 378; 13 Ind. Cas. 268; 10 M L T 557; 22 
MLJ 139, 
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v. Nritya Nath Witter (7), Bhogilal v. Jetha- 
lal (8) and Gurulingappa Shivappa vV. 
Sabu. Ramappa Kore (9). 


If Charan Das v. Amir Khan (3) is 
referred to, it will be seen that it is a case 
where it wasclear that what was being 
litigated was the plaintiff's right to pre- 
emption and what the plaintiff was seeking 
was pre-emption. What he actually claim- 
ed wasa declaration that he had a right 
to preempt andthe amendment was one 
that followed on the declaration and was 
ancillary thereto. To have refused amend- 
ment in sucha case would have been to 
make idle litigation the purpose of which 
was apparent to every one. As their Lord- 
ships observe at p. 116* “their cause of 
action was one and the same whether they 
sued for possession or not”. In Mohamad 
Zahoor Ali Khan v. Thakooranee Rutta 
Koer (2) their Lordships allowed an 
amendment which at first sight looks 
as though they were permitting an entirely 
fresh cause of action to be litigated at a 
very late stage. If, however, that case is 
carefully regarded, specially their Lord- 
ships’ observations at pp. 473 and 4747, it 
will be seen thatit was another case 
where their Lordships were putting right 
a mere blunder and that all the facts were 
already present and the litigants perfectly 
well knew what the subject-matter in 
contest was, They observe at p. 4787 as 
follows: 

“Though this committee is always disposed to 
give a liberal construction to pleadings in the 
Indian Courts, so as to allow every question 
fairly arising onthe case made by the pleadings 
to be raised and discussed in the suit, yet this 
liberality of construction must have some limit. 
A plaintiff cannot be entitled to relief upon facts 
or documents not stated or referredto by him in 
his pleadings,” 

The cases in whichamendments out of 
time have been allowed have all been 
exceptional cases of little slips which 
created a difficulty in the plaintiff's way 
and could be removed by an amendment 
that would not cause the other side in 
any way to be taken by surprise. To 
show how far this case is outside Mohamad 
Zahoor Ali Khan v. Thakooranee Rutta 
Koer (2) it is only necessary to look at 
p. 3 ofthe paper-book, para. 7 of the 


(7) 50 0878 at p. 391; 79 Ind. Oas. 287;270 W N 
1007; A IR 1924 Cal. 517. 

(8) AIR 1929 Bom. 51; 114 Ind. Cas. 262; 30 
Bom. LR 1588; Ind. Rul, (1929) Bom. 214. 

(9) A IR 1931 Bom, 218; ,131 Ind. Oas, 886; 33 
Bom. LR 14l; Ind Ral. (1931) Bom. 310, 

*Page of 48 Oal.—[Ed.} 

{Pages of 11 M. I, A.~-[Ed.] 
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plaint in which the plaintifs say after 
reciting the various documents which they 
filed with the plaint: “there is no other 
paper either in the possession of the 
plaintiffs or other persons to be produced 
in evidence of the claim.’ That means 
that the plaintiffs were taking up the 
position that this document (Ex. P-7) 
which is the document on which they are 
now relying, was irrelevant to the claim 
which was originally pleaded. 

Nevertheless it has been urged by 
Counsel for the respondents that in truth 
and in fact the amendment made no im 
portant difference; all the way through 
the plaintiffs were suing on an account; 
all the way throughit was well-known to 
the other side what that account was; 
all the way through they had before them 
the account books, and this is merely an 
amendment that is necessary to get overa 
technical defect. We are unable to take ` 
that point of view. This amendment is not 
only out of time but is made ata very late 
Stage after the case was over—apart from 
argument—and, therefore, falis within the 
decision in Lala Rup Narain v. Gopal Devi 
(10). It is also, in our opinion, an amend- 
ment that introduces a new case, a new 
Cause of action, a new contract, a contract 
made at a different time having a different 
period of limitation and having different 
legal consequences, and, therefore, falls 
within Ma Shwe Mya v. Maung Mo Hnaung 
(11) another Privy Council decision. 

Amendments should always be made, in 
our opinion, with great readiness. In 
most cases upto issue stage no special 
barden as to costs is called for and there- 
after justice is met by leave being granted 
conditionally on the payment of costs 
thrown away. But where one sees an 
amendment asked for at so latea stage, | 
which introduces a new cause of action 
one should ask oneself; where would the 
applicant be if he were to bring a fresh 
suit atthe time he seeks this amendment? 
If you find that heis out of time and he 
has not got the power to bring that fresh 
suit without finding himself opposed by 
the defence of limitation, very exceptional 
circumstances have to be present to justify 
a Court‘ letting him do in one litigation 
when hecannot do it in another. This 

(10) 36 O 780; 3 Ind. Cas. 382;6 ALJ 567;10 O 
L J 58; 13 OW N 920; 5M LT 423;11 Bom, L R 
833; 19M L J 548; 93 P R 1909; 68 P LR 1910; 36 
I A103 (PO. : 

(11) 48 O 832; {63 Ind. Oas. 914; (1921) MW N 
398; 4 U BR (19291) 90; 30M L T 28; 24 Bom. L R 
682; A I R 1922 P O 249; 481 A 214 (PO. 


1938 
case, in our .opinion, possesses all the 
features which entitle a Court to refuse 
an amendment, including the feature that 
a Oourt should not be astute to impose on 
grandsons liability for their grandfather's 
debts. : 

The amendment being swept away, the 
case is sent back to the trial Court fora 
new judgment on the evidence as it stood 
when evidence was closed, adding to 
the issues already drafted issues raising 
the question whether the sixth defendant 
is bound by the oral agreement pleaded 
in para. 1 of the plaint before amendment 
and further whether the sixth defendant 
bearing in mind the fact that thatis an 
agreement come to after the partition 
alleged—is bound by such oral agreement 
should it appear that the partition alleged 
is found for. 

All the costs incurred after the applica- 
tion to amend upto and including the 
costs of this appeal, the sixth deiendant 
is entitled to receive, in any event, that 
is to say, whether his defence succeeds or 
not. The costs in the trial Court hitherto 
or hereafter incurred will be costs in the 
cause. 

D. Order accordingly. 





f LAHORE HIGH COURT 
Second Oivil Appeal No. 1353 of 1937 
February 16, 1938 
ADDISON AND DIN MoHaMMAD, JJ. 
BALDEV KAJ PAUL AND ANOTIER— 
PLAINTIFFS— APPELLANTS 


* VETSuUS 

Messrs. MOOL CHAND-AMOLAK RAM— 
: DEFENDANT3— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 29— 
Receiver appointed under 0. XL, r. 1, Civil Procedure 
Code (Act V of 1908), depositing amount in Couri— 
Amount attached and paid to person—Suit to recover 
it—Whether governed by Art. 29. 7 

Where amount deposited by Receiver appointed 
under O. XL,r. 1, Civil Procedure Oode, is attached 
and paid to a person and a suit to‘recover back such 
amount is filed, it isnot governed by Art. 29, Limita- 
tion Act, since, the attachment is neither seizure 
within the meaning of the Article nor wrong- 


| Oase-law referred to.] 

Messrs. D. R. Sawhney and Mehr Chand 
Mahajan, for the Appellants. 

Messrs. Achhru Ram and Hans Raj Sawh- 
ney, forthe Respondents. 


Din Mohammad. J.—The facts of the 
case giving rise to this appeal are as fol- 
lows: On May 16,1927, one Parma Nand 
claiming to be a partner in “a firm working 
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under the style of Manohar Lal Gujral 
instituted a suit for dissolution of partner- 
ship and accounts. On May 31, a Receiver 
was appointed under O. XL, r. 1, Civil 
Procedure Code, and authorized to take 
charge of timber and other assets of the firm. 
Up to 1929 he collected various outstand- 
ings and deposited them in Court to the 
credit of the firm. Among other sums so de- 
posited, there wasa sum of Rs. 1,695-12-0 
which had been collected by Kahan Chand, 
Receiver. On January 29, 1929, a firm 
working in the name of Mul Chand-Amolak 
Ram brought a suit against Manohar Lal 
in his personal capacity and obtained an 
ex parte decree on February 22, 1929. On 
March 16, the decree-holder took out exe- 
cution and applied for attachment of the 
sum mentioned abcve. On March 23, the 
sum was attached and on April 11, it was 
paid toone Sita Ram on behalf of Messrs. 
Mul Chand-Amolak Ram without any objec- 
tion being raised by Manohar Lal. On 
April 23, an application was made by 
Parma Nandin which he made some com- 
plaints against Kahan Chand and further 
protested against the realization of the sum 
of Rs. 1,695-12-0 by Messrs. Mul Chand- 
Amolak Ram. 

On April 24, the Senior Subordinate 
Judge made an order that the Receiver 
should file asuit for recovery of the said 
amount. On October 6, 1930, a preliminary 
decree was made in Parma Nand's suit and 
a Commissioner was appointed to take 
accotnts. On January 22, 1932, Parma Nand 
once more made an application against 
Kahan Chand and further prayed that the 
Commissioner be authorized to file the suit. 
On April 8, the Commissioner was so autho- 
rized‘and, on April 11, the suit was filed. 
The Subordinate Judge decreed tha suit 
which, however, was dismissed on appeal 
by the District Judge on the ground that 
the Commissioner had no right to institute 
the suit. Ona further appeal being made 
to this Court, the order of the District Judge 
was set aside and the case remanded for 
disposal in accordance with law. The 
Senior Subordinate Judge decreed the suit 
but the District Judge dismissed it on the 
ground that the suit was time-barred. Hence 
this appeal. The sole question for determi- 
nation in this case is as to what Article 
of the Limitation Act governs the suit. 
Counsel for the appellant strenuously con- 
tends that the case is either governed by 
Art. 62, or Art. 120 and that Art. 29, has no 
application whatesover inasmuch as (i) there 
is no wrongful seizure under legal process 
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and (2) at any rate there is no seizure from 
the possessiun of the plaintiff. In support 
of his contention Counsel has referred to 
several authorities which are discussed be- 
low. In Ramanathan Chetty v. Mira Saibo 
Marikar (1), the headnote is as follows: 

“In a ease of alleged -wrongful seizure of goods 
under colour of legal process, a distinction must be 
drawn between acts done without judicial sanction 
and acts done under judicial sanction improperly 
obtained. If goods are seized under a writ or 
warrant which authorized the seizure, the seizure is 
lawful and no action willliein respect of the seizure 
unless the person complaining can establish a reme- 
dy by some such action as for malicious prosecution. 
Tf, however, the writ or warrant did not authorize 
the seizure ofthe goods seized, an action would lie 
for damages occasioned by the wrongful seizure 
without proof of malice.” f 

It is no doubt a case under tort but the 
principles enunciated by their Lordships 
of the Privy Council in this judgment are 
applicable to the facts of the present case 
in so far as the interpretation of the words 
“wrongful seizure” is concerned. To put it 
in a nutshell, their Lordships seem to 
have, laid down that a seizure under judi- 
cial sanction is not wrongul. In Dakhini 
Mohun Roy v. Sarodey Mohun Roy (2), which 
again is a case from the Privy Council, 
their Lordships remarked as follows : 

“Even if the rule stated by the learned Judges 
admitted of no exception......it seems to be a some- 
what strong thing to:hold that the appellant when 
he paid the Government revenue was in wrongful 
possession of the estate. He was in rightful posses- 
sion at the time. He wasin possession under autho- 
rity of the highest Court in India.” , : 

From these observations also, it appears 
that whatever is done under the authority 
of a competent tribunal, cannot be called 
wrongful. In Lakshimi Priya v. Rama- 
kanta.(3), a Division Bench of the Calcutta 
High Court held that a suit to recover 
the surplus proceeds of a sale held under 
Regulation VIII of 1819 wrongfully taken out 
by the defendant in execution of a decree 
agsinst a third party, did not come “under 
Art. 29, Limitation Act. In Rupabai v. Adi 
Mulam (4), at pp. 354 and 355* it is observ- 
ed: 

“Defendant No. 4 contended that the money paid 
to him under the order of June 7, 1882, if it was 
wrongfully paid, was wrongfully seized within the 
meaning of Art. 29, Limitation Act, and, therefore, 
the plaintiff is barred from recovering the amount 
wrongly paid. We do not think the order for pay- 
ment was a legal process within the meaning of 
that section. 

D 61 M LJ 330; 130 Ind. Cas. 310; AIR 1931 PO 
28; 8 O W N 325; Ind. Rul. (1931) P 0 54; 33 L W 513; 
(1931) M L J 541 (P O). 

(2) 21 O 142; 20 TA 160; 6 Sar. 366 (P O). 

(3) 30 O 440; 7 OW N 520. 

(4) 11 M345. ; 
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“The process meant by that Articlé refers to Pro 
cess under which seizure takes place. Here there 
was no seizure. .The fund was in Court and was 
eubject to the order of the Court. Article 29, does 
not apply.” MW 

In Fazaluddin v, Zainab (5°, it was held 
that a suit torecover the money volunta- 
rily paid into än execution Court by a de- 
fendant under the mistaken belief that he 
was liable to pay it on account of costs and 
wrongly received by the plaintiff from 
tbe said Court was governed either by 
Art. 97, or Art. 120 and not by Arts. 29, 62 
or 96. In the course of his judgment, 
Rattigan, J. observed : $ 

“He subsequently took out this money from the 
Court, but I fail tó see how thig act on his part 
can be said to be ʻa wrongful seizure of movable 
property under legal process ." : 

Niader v. Ganga (6), it was contended 
that Art, 29, applied to the case of money 
obtained from the Court by process of 
law inasmuch as this amounted to seizure; 
but this contention was repelled. In Ram 
Narain v. Brij Bankey Lal (7), at p. 3204, 
a question ardse whether a sumof money 
deposited in Court and paid byitto cer- 
tain persons amounted to seizure by them. 
Piggot, J. who delivered the judgment in 
concurrence with Walsh, J. remarked : 

“There has been some argument before’ ug as to 
the meaning of the word ‘seizure’ and we were 
asked not to treat that word as precisely equivalent 
to ‘attachment’ or ‘taking in execution’. It is quite 
possible that the word used in the Article is inten- 
tionally a wide one; butone thing seems clear, naie- 
ly, that ‘seizure’ implies the taking of something out 
of the possession of its owner. In the present case 
the money representing the price of the grain was 
from first to last in the custody ofthe Uourt ; the 
Court conceived that it had realized the price of ; 
the grain and was holding it for the benefit of those 
persone who might hereafter be found to be entitled 
to it. * * ** Under these circumstances I am quite : 


satisfied there was never any ‘seizure’ of this money 
Within the meaning of art. 29." 


In Rajaram v. Mulchand, 84 Ind. Cas, 6 
(8), which ison all fours with the present. 
case, it was held that thé suit was not 
governed by Art. 29, but by Art: 62 or- 
Art. 120. Mr. Baker, Judicial Commissiopiér,’ 
referred to the Various authorities review-. 
ed above and held that in cases like the 
present, there could be ::o wrongful sejaitré: 
In Arjan Biswas v. Abdul Biswas, 64 Ind: 
Oas. 513 (9), a Division Banck of the Oal- 

(5) 49 P W R1910;6 Ind. Cas. 654. & ae e 

(6) 38.4 676; 35 Ind. Oas. 86; A IR 1916 All, 335; 


14 A LJ 798. oP 3 oie fonts 
(7) 39 A 322; 39 Ind. Cas. 532; A I R1917 All. 9763 
15 ALJ 295. | a8 ene 
mS 84 Ind. Cas 6; AIR 1924 Nag. 248; 290 N R 
i 64 Ind. Oas. 513; A I R 1921 Oal, 774; $$ OLS. 
Papo of 9 AL [Nd] ies 
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cutta High Court held that prima facie 
a seizure under a writ issued bya Uouri 
was not a wrongful seizure and a sult 
for compensation for such a seizure was 
not governed -by Art. 29. In the course of 
en judgment, the learned Judges ovserv- 
ed: | 


“In the present case the writ was issued by the 
* Court and prima facie it was not a wrongful seizure, 
The writ was not without jurisdiction as the Court 
had jurisdiction over the subject-matter; nor was 
the writ executed against a person who wus no 
paity to the decree, nor with respect to goods out- 
side the scope of the writ. In these circumstances, 
we think that Art. z9, is inapplicable to the case". 

Li Krishna v. Sitaram (10), the Additional 
Jud cial Commissioner observed that 
tha crux of Art. 29, was in the words 
“wrongful seizure” and it was because the 
process was illegal that the seizure became 
wrongtul 80 a8 to give a cause of action 
forthe suit. In Yellammal v. Ayyappa 
Naick (11), the suit was for recovery of 
the money drawn by the defendant from 
the Court and the question arose whether 
Art. 29, governed it. White, C. Js who de- 
livered the judgment in agreement with 
Sankaran Nair and Oldtield, JJ. observed : 

“The appellant has contended that the appropriate 
Article is Art. 29 and that the suit is time-barred, 
it is not necessary to consider whether the suit is for 
compensation within the meaning of the Article, 
Assuming it is, the question is, did the attachment 
of the debt constitute a wrongful seizure of mov- 
able property under legal process within the mean- 
ing ofthe Article. here ıs no doubt there was a 


‘legal process’, but was there any seizure there- 
under? I am ofopinion, that there was not.” 


As against these authorities, relance is 
mainly placed on Jagjivan Javerdas v. 
Ghulam Jilani (12) and Damaraju Nara- 
simha kao v. Thadinaaa Gangaraju (13). 
it may be remarked, however, that the 
Bombay judgment was considerea in most 
of the cases referreu to above but was 
either not followed ur was held to have 
been wrongly decided. iso far as Damaraju 
Narasimha Rao v. Thauinuda Gangaraju 
(13), 18 concerned, it 18 sufficient to re- 
mark that this autuurity was referred to 
in Yellammal v. Ayyappa Naick (11) -aud 
distinguished, twv ut the Judges being the 
samen both the cases. We are disposed 
to hold, therefore, that neher was there 
a seizure io this Case nor was it wrongful 
within the meaning cf Art. 29, Limitanon 
Act, and that tus being 50, tue Bulb was 
well within time when it was instituted, 


(10) A IR 1931 Nag. 47; 130 Ind, Cas. 157; 13 N LJ 
209; ind, Kul, (1931) Nag. 59. 

(11) 35M 972; 2z Ind. Cas. 870; A I R 1914 Mad. i26; 
26M L J 166; l L W 102; 91a) M W N 348. 

(iz) 8 B 17. JSO 

U3) 31M 431; 4 M L T 271; 18M L J 590. 
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We are supported in our conclusion by a 
reference torr. 43 and 52 of O. XXI, Uwil 
Procedure Oode. In r. 43, ib is said that 
where the property to be attached is mov- 
able property, other than agricultural pro- 
duce, in the possession of the judgment- 
debtor, the attachment snall be made by 
actual seizure; while in r. 52, which deals 
with atlachment of property in custody of 
the Court, it is stated that the attachment 
shall be made by a notice to such Vourt, 
requesting that such property may be held 
subject to thesfurther orders of the Court 
from which the notice is issued. There is 
thus a clear distinction between the pro- 
cedure to be adopted when the property 
is to be seized from the judgment-debtor 
and when it isto be recovered from the 
custody of the Court. 

On the grounds stated above, we allow 
this appeal, set aside the order of tne Dis- 
trict Judge and restore that of the Senior 
Subordinate Judge. We, however, order 
that from the date of the suit tillthe date 
of realization, future interest on the sum 
decreed will be charged at the rate of three 
per cent. only. The appellant will have his 
costs from the respondents in all Courts. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 573 of 1930 
July 30, 1937 
VENKATASUBBA Rao AND NEwsaM, JJ. 
KODOTH AMBU NALR AND OTARR3— 
APPELLANTS 
versus 
UTHA AMMA AND OTHERS—RESPONDENTs. 


Malabar Loaw—Tavazhi—Tavazhi consisting of 

female and her descendants in female line as sub- 
division of tarwad, if legal entity capable of hold- 
ing property -as distinct unit—Registration Act 
(XVE of 1908), s. 17 (2) wi) —Unregistered compromise 
decree referring to conveyance oj property is ad- 
missible under old provisions of section to prove 
ompli conveyance. 
i Ng aan e aaa aiabing of a female and her des- 
cendants in the female line asa sub-division of a 
tarwad isa legal entity, capable of holding prop- 
erties as a distinct unit and the individual member 
of such tavazhi can validly relinquish property 
originally standing in his own name in favour of 
the tavazhi. Movttyan Kutti v. Puthiapurayil 
Mammali l), relied on, f y 

An unregistered compromise decree referring to 
an out and out conveyance of the property, could, 
under the old provisions of s. 17 (2) (vi), registra- 
tion Act, be received in evidence not only for a 
limited purpose for proving an agreement to convey 
but to prove the completed conveyance of the 
property. Hementha Kumari Debi v. Midnapore 
Zemindart Co., lad. (2), explained, Poovvanayi, 
Ayissa v. Kundron Chokru (3) and Govindaswami 
Mudaliar v, Basu Mudaliar (4), relied on. 
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O. A. against the decree of the Sub-Judge, 
(Additional), South Kanara, in O. 8. No. 30 
of 1936. 

Messrs. T. R. Venkatarama Systry, C. V. 
Mahadeva Iyerand C. V. Harikara Iyer, 
for the Appellants. 

Messrs. B. Sitarama Rao and P. Govind 
Menon, for the Respondents. ~ 

Venkatasubba Rao, J—We think it 
unnecessary to restate the facts of this 
case in any detail, as they have been fully 
set out in the judgment ùnder appeal. The 
suit has been filed by the karnavan of the 
Kodoth tarwad, said to be a well-known 
and wealthy tarwad in South Kanara Dis- 
trict. The object of the suit was to have 
it declared that the acquisitions made by 
four individuals, Kunhi Kanna Nair, Kunhi 
Kora Nair, Pathali Kanna Nair and 
Ukkoman Nair belonged to the entire tar- 
wad, of which the plaintiff is the karna- 
van. This tarwad consisted of three 
tavaziies and the four persons named 
above belonged to the tavazhi known as 
Pattinhara Veddu. The lower Court has 
held that it is unnecessary to decide whe- 
ther the ownership of the properties 
claimed originally vested in the four indi- 
viduals or in tieir tavazhi, for, according 
to the learned Judge, granting that at 
their inceptions the acquisitions had been 
made for the benetit of the four members, 
their interest was subsequently validly 
conveyed to the entire tavazhi. ‘Che plain- 
tiffs claim that the properties should be 
deemed to have been acquired for the 
benefit of the tarwad was negatived by the 
lower Court. This finding coupled with its 
other conclusion already referred to, namely 
that the tavazhi became the ultimate 
owner of the properties in question, led to 
the dismissal of the suit. 

As we substantially agree both with the 
conclusions of the learned Judge and his 
Teasons in support thereof, we propose Lo 
deal with the appeal very briefly. It is 
common ground that although the suit 
relates to several acquisitions, the most 
important of them were those made about 
the years 1878 and 1880; it was with the 
income derived from these acquisitions, 
that the other properties in the suit were 
acquired. The question, therefore, to be 
decided is for whose benefit or in what 
circumstances were the acquisitions of 1878 
and 1880 made? Mr. Venkatarama Sastri 
for the appellants takes his stand on the 
finding of the lower Court, that the tarwad 
as a whole was possessed of considerable 
property, whereas the tavazht in question 
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was not shown to have had separate funds 
worth the name ofits ‘own. This being sa 
he contends that it should be assumed that 
the acquisitions made by the members of 
this tavazhi must have been made with 
the aid of the funds belonging to the 
tarwad. In addition, he relies on the cir- 
cumstance that the person, who in the. 
crucial years had the control of the tarwad 
Property, wus its karnavan Ambu Nair, who 
also happened to be the seniormost mem- 
ber of the tavazhi in question. His con- 
tention is that Ambu Nair, with a view 
to benefit his own tavazhi at the expense of 
the main tarwad, acquired properties in the 
names of the junior members of the branch, 
thus defrauding the tarwad, whose interests 
it was his duty tosafeguard. As we have 
said, we do not wish to repeat the argu- 
ments of the lower Court, but if seems to 
us that this contention of the learned 
Counsel ought not to be allowed to prevail. 
Ambu Nair, the person already referred 
to, was the karnavan from 1873 to 
1881. His successor was one Kora Nair, 
who was the karnavan for 20 years 
(1881 to 1901) and he was in turn succeeded 
by Kamaran Nair, whose karnavanship 
extended over 10 years (1901 to 1911). 
What is most significant is that neither of 
these two last-mentioned karnavan belong- 
ed tothe Pattinhara tavazhi and yet they 
took no steps whatever to challenge the 


- acquisitions in question during the three 


decades they were in office. Of the four 
individuals referred to above, Kunhi 
Kannan Nair died in 1903 and the other 
three either in 1923 or in 19214. The plain- 
tiff, who likewise belonged to a different 
tavazhi, became the karnavan in 1911 and 
the transactions in question were not chal- 
lenged till all tne four members had died. 
Ia 1924, after the death of the last survivor, 
there were mutation proceedings and it 
was then for the first time that the plaintiff 
chose to challenge the transactions. Even 
then the case he put forward was not that 
the acquisitions were made on behalf of 
the tarwad, but that on the death of the 
four members who made the acquisitions, 
the properties lapsed to the tarwad under 
the Marumakathayam Law. Further, in 
1923, there wasa suit filed, the parties to 
which were the members of the Pattinhara 
tavazhi and the question was there raised, 
were the properties the acquisitions of the 
individual members or did they belong to 
the tavazhi as a whole? That suit ended in 
a compromise which declared that the pro- 
perties belonged to the tavazht; in other 


a 


1958 
words, there was a relinquishment in virtue 
of that compromise of the rights, if any, of 
the individual members. It is incredible 
that the other tavazhies were not aware of 
this’ proceeding, and ifthe properties did 
in fact belong to the tarwad as is now 
suggested, it is difficult to believe that 
no claim to that effect would then have 
been put forward. What then is the 
natural inference from this long and 
uniform conduct? The several karnavans 
that succeeded Ambu Nair acquiesced in 
the properties being treated as not belong- 
ing to the tarwad. Is it proper to allow 
the plaintiff to re-open the transaction which 
were acquiesced in by his predecessors and 
which he himself did not choose to impeach 
till all the persons connected with the 
acquisitions had died and all the evidence 
had disappeared? We, therefore, agreeing 
with the lower Court hold that his acquisi- 
tions were not made on behalf of or for the 
benefit of the tarwad. 

It is not contended for the appellants 
that if the ‘ownership vested in the four 
individual members, the properties would, 
on their death, lapse to the tarwad and not 
to the tavazhi. ‘That this would be the 
correct position in law, is not disputed. 
But the question is granting that the pro- 
perties originally belonged to the individual 
members, did or did they not becume, by 
virtue of the compromise, the properties 
ofthe tavazhi? In the lower Court, it was 
strenuously argued and it was feebly sug- 
gested here that a tavazhi as a legal entity 
can have no existance and can acquire no 
properties as such. We agree with the 
learned Subordinate Judge that this con- 
tention is untenable. In Moitiyan Kutti 
v. Pnthiapurayil Mammaili (1), 16 has been 
held that a tavazhi consisting of a female 
and her descendants in the female line 
as a sub-division of a tarwad is a legal 
entity, capable of holding properties as a 
distinct unit. That the properties could be 
relinquished in favour of the tavazht in 
question, can, therefore, admit of no doubt. 
The question then remains was there a 
valid relinquishment in favour of the 
tavazhi, granting that the properties did in 
fact belong to tne individual members in 
whose names the acquisitions had been 
made? The suit which ended in the com- 
promise to which we have referred, did not 
embrace all the properties in dispute, and 
if the amended provision now in force of 


(1) 51 M 574, 110 Ind. Cas, 480, A IR 1928 Mad. 
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the Registration Act applies, there can be 
no question that the compromise decree 
not naving been registered cannot affect 
such of the properties as were extraneous 
tothe suit. But Mr. Venkatarama Sastri 
contends that even under the old provision, 
the compromise decree could not be received 
in evidence to show a completed transfer. 
In other words, he argues that the effect 
of the pronouncement of the Judicial Oom- 
mittee in Hementha Kumari v. Midnapore 
4amindari Co. (2) is that the compromise 
decree could be used as evidence to prove 
the agreement to convey and not the come 
pleted conveyance. The next step in his 
argument is that in the present case the 
agreement, waich alone was proved, has 
not been followed by an out and out relin- 
quishment. This argument proceeds upon 
ao entire misreading of the Privy Council 
decision. ‘heir Lordships observe : 

“It may be that as a decree it was incapable of 
being executed outside the lands of the suit, but 


that does not prevent it being received in evidence 
of its contents (p. 246*),” ` 

Then they goon to say, referring to the 
word “decree” ins. 17 (2) (vi), Registra- 
tion Act: 

“There is, therefore, no reason why a limit should 
be imposed upon the meaning of the word sọ as to 
confine it to the operative portion only of the 
decree (p. 247*)," 

Tnese observations make it perfectly 
clear that an unregistered decree couid 
ander the old provision be received ip evi» 
dence of its “contents” there being no sug- 
gestion whatever, that although tne decree 
refers to an out and out conveyance, it 
can be used for a limited purpose only, that 
of proving an agreement to convey. Thig 
is aiso the effect of Poovvanayt Ayissa v. 
Kundron Chokru (3) and Govidaswami 
Mudaliar v. Rasu Mudaliar (4), which 
have considered the Privy Council decision. 
We, therefore, agreeing wilh the lower 
Court hold that there was a valid relin- 
quishment in favour of the tavazhi of such 
rights as the members possessed and that 
the doctrine of lapse contended for can 
have no application. We have now disposed 
of the properties covered by Schs. A to 0. 
As to the property in Sch. D, the lower 


(2) 46 I A 240; 53 Ind. Oas. 534; 47 0 483;A IR 
1919 P O 793; 37 ML J 525; 17TA L J lil7;24 O 
W N 171; G92) M W N6 27 M DL Tadi lL W 
dul; 310 L J 2438; 22 Bom. LR 488 (P O), 

(3) 43 M 638, 53 lad. Uas. 554; A IR 1920-Mad, 
242; 39 ML J 77; (19402) M WN 431; RLW 8 
28 M L TO (FB). 

(4) 68 M Lv 41; 156 Ind, Oas. 791; A I R 1935 
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Court has disallowed the defendants’ claim 
to improvements, and the correciness of 
this conclusion has not been attacked by 
the respondents. The lower Oourt has, how- 
ever, refused to grant a decluration in res- 
pect of this property in favour of the 
plaintiff on the ground that the tarwaa’s 
title had never been questioned previous 
to the suit. We think in the circumstances, 
the lower Court ought to have granted a 
declaration in respect of the Sch. D property, 
and Mr. Sitarama Rao, the respondents’ 
learned Counsel, does not dispute this. 

In the result, the lower Court’s decree 
dismissing the suit in regard to the pro- 
perties in Schs. A to O is confirmed. As 
regards the Sch. D property, we granta 
declaration in favour of the appellants, and 
to that extent, the lower Court’s decree is 
varied. In view of this modification of tke 
decree, we direct the appellants to pay 
only three-fourths of the respondents’ cosis 
of the appeal. The lower Court’s order as 
to costs will stand. 


Ns. í Decree modified. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 9 of 1935 
August 5, 1937 
Bos, J. 
KRISHNARAO AND ANOTHER—P LAINTIFFS 
—ÅPPELLANTS 
versus 
SECRETARY or STATE ror INDIA 
IN COUNOIL THROUGH THE 
DEPUTY COMMISSIONER, 
BALAGHAT AND ANOTHER—KESPON DENTS 


C. P. Local-Self Government Act (IV of 1920),. 


gs. 23 (1), 2 (2)—-Notification under s. 23 (1) can 
be issued in respect of any market—Right, if 
absoluie—Court, when can set aside notification— 
Plaintiff not entitled to levy tax, ete.—Notification, 
if infringes any rights—"“Control” in s. 2311), mean- 

of. 
mah, s. 23 (1), 0O. P. Local Self Government 
Act, 1920, the Local Government is given power 
to order by notification that the right of levying 
fees and tolls and of controlling any market shall 
vest in the District Council and independent Local 
Board. This applies to, any market which cor- 
responds to the definition of market given ins. Z (2) 
of the Act. Section 23 (3) of the Act gives to 
certain persons, the right to avoid these conse- 
quences resulting from such notification by in- 
stituting a suit within six months for the can- 
cellation of the notification. It follows that the 
rights of Government to issue such a notification 
are not absolute. Government cannot prejudicially 
afiect another's vested interests by such a notifica- 
tion under this section if that other chooses to sue 
within the time allowed. If he does not, then, 
of course, his right of protest goes and he 
loses whatever rights he might once have had in 
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this respect. But if he does sue, then the intention 
of the legislature is that the Oourts should inter- 
vene and protect him by cancelling or amending 
the notification. Bayabi v. The District Council, Nag- 
pur (1), referred to, 

The owner of a market hag in general a right 
to levy fees and tolls but these rights can be 
curtailed in various ways, one of which is custom. 
Where the village wajib-ul-arz says “nobody has a 
right to make collection fromthe bazar”, in so far 
as the notification directs that “the right of levying 
fees and tolls" in this market shall vest in the 
District Council, it does not infringe any of the 
plaintifis' rights, for they have none. Whether others 
are affected or not is no concern of theirs, They have 
their remedies and if they are content not to pursue 
them, the plaintiffs cannot do soon their behalf, 
Gabrulal v. Thakurlal (2), relied on. 

“Control” as used in s. 23 (1) can only mean to 
manage or to regulate, 


S. 0, A. from the appellate decree of the 
Court of the Additional District Judge, 
Balaghat, dated September 29, 1934, in 
C. A. No. 3 of 1934, confirming the decree 
cf the Court of the Sub-Judge, Second 
Class, Balaghat, dated January 31, 1934, in 
O. S. No. 314 of 1932. 

Mr. R. M. Bhagade, for the Appellant. 

Messrs. M. R. Bobde, Advocate-General, 
for Respondent No. land R. N, Padhye, 
for Respondent No. 2. 


Judgment.—This is a suit under s. 23 
(3) of the Central Provinces Local Sell» 
Government Act of 1920 for the cancellation 
of a notification under sub's. (1). Other 
reliefs are also claimed in the alternative 
but primarily the suitis for the cancella- 
tion of this notification. 

Unders. 23 (1) the Local Government is 
given powerto order by notification that 
the right of levying fees and tolls and of 
controlling any market shall vest in the 
District Countil and independent Local 
Board. Niyogi, A.J. U., holds, and I res- 
pecifully agree with him, that this applies 
to any market which corresponds to the 
definition of market given ins, 2 (2) of 
the Act whatever it may happen to 
called. As soon as this is done, the market 
then becomesa public market within the 
meaning of the Aci: (see s. 2 (35. The 
consequences of this are explained by 
Stone, O. J., in Bayabi v. District Coun- 
cil, Nagpur (1) The exclusive right to 
levy tolls and fees and to control the 
market vests in the District Council, 

Section 23 (3) of the Act gives to cer- 
tain persons, not specified where, the right 
to avoid these consequences by institut- 
ing a suit within six months for the can- 


(1) LL R 1937 Nag. 246; 165 Ind. Cas. 849; AI 
R 1936 Nag. 258; 9 R N 9s, 
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cellation of the notification, Exactly “who 
may institute such a suit is not indicated 
nor yet the grounds on which it can be 
founded. But under the general law of 
the land no snuit can be brought except 
by a person whose rights have been pre- 
judicially affected in some way. I take 
it then that such persons are entitled to 
sue, and from that I deduce that the 
notification must be cancelled if the pre- 
judice is established. It follows that the 
rights of Government to issue such a 
notification are not absolute. Government 
cannot prejudicially affect another's vested 
interest by such a notification under this 
section if thet other chooses to sue within 
the time allowed. If he does not, then, 
of course, as Niyogi, A.J. O. points out 
his right of protest goes and he loses 
whatever rights he might once have had 
in this respect. But if he does sue, then 
the intention of the legislature is that the 
Courts ‘should intervene and protect him 
by cancelling or amending the notifica- 
tion. 

The question, therefore, narrows itself 

down to this Have the plaintifs any 
rights which have been prejudicially affect- 
ed by the consequences which this notifica- 
tion invokes? That cannot be answered 
until we know what the plaintiffs’ rights 
. are and to what extent they are affected 
by the notification. As regards the first 
point I dealt with this matter in Gabru- 
lal v. Thakur Lal (2). Quoting from 20 
pare Laws of England, p. 20. I 
said; — 
. Wi the owner of a market or fair has, as a rule, the 
right to remove it whenever he thinks fit toa new 
place, provided he observes certain limitations ..... 
.. in the absence of a statute theright to hold a 
market or fairisan incident of the ownership of 
the land.” 

Also in general the owner has a right 
to levy fees and tolls which are usually 
known as stallage, piccage, Ppennage, and 
rent and noone can erect a stall on any 
portion of the land or otherwise claim 
exclusive occupation of it without a license 
from the owner. But, and this point I 
had no occasion to touch before, tnese 
Tights can be curtailed in various ways 
one of which is custom, : 

In the present case these limitations are 
to be found in the village wajib-ul-arz 
(Ex. P-1). It says “nobody has right to 
make collection from the bazar’. There- 


fore, in so far as the notification directs 


that “the right of levying fees and tolls” 
(JI LR (1937) Nag. 148; AIR 1937 Nag. 62; 9 
RW 246, f ages e 


, 176—983 & 94 
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in this market shall vest in the District 
Council, it does not infringe any of the 
plaintifs’ rights, for as we have seen they 
have none. Apart from this the matter is 
res judicata. Tue question was expressly 
raised and decided in a previous suit 
between the same parties. Exhibit 2 D'I is 
the judgment in the case and it was upheld 
on appeal and second appeal. 

It is argued that if the plaintiffs have 
no such rights then nobody else has any 
either and that to that extent the noti- 
fication is ultra vires. But that is not 
the point for consideration here, As I 
have said unless the plaintiffs can show 
that their rights have been infringed this 
suit cannot lie. The plaintifs have not 
pleaded that any fees or tolls are to be 
levied from them, and so it is clear that 
they are not affected. Whether others are 
affected or not is no concern of theirs. 
They have their remedies and if they are 
content not to pursue them, the plaintiffs 
cannot do so on their behalf. 

Tne matter was also placed in another 
way. It was argued that if fees and tolls 
are now levied, it may prevent vendors 
from comingto the market and so will 
prejudicially aifectthe plaintiffs’ revenues 
trom other sources, for the crowds which 
assemble at the market gather produce 
from their jungle and take water from 
their tanks and wells for all of which they 
charge. ‘Therefore, it is argued, that 
although this income is not directly derived 
from the market, it flows indirectly from 


.it andany diminution in the extent of the 


crowds which gather thére, will react on the 
plaintiffs’ general income. It is enough to 
state that these facts have not been pleaded 
nor have they been adverted to in the 
lower Courts. In the absence of investi- 
gation it isimpossible to determine whe- 
ther there is any reasonable foundation for 
this fear and whether tne injury appre- 
hended is not too remote. 1 cannot allow 
this question to be raised now especially 
as it was not even raised in the grounds 
of appeal before me. 

The only other matter the notification 
deals with is the control of the market, 
It vests this inthe District Council also. 
Does this infringe any of tne plaintifts’ 
vested rigihs? ‘the answer naturally 
depends upon the meaning of the word 
‘evntrol’ and the various rights it involves. 
As lsee it, control, as used in this conno- 
tation can only mean to manage or to 
regulate. In the abstract, one form of 
control will of course involve the right. 
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to decide who may enter the market and 
who may not: the right in other words 
inherent in the owner ofthe soil to issue 
licenses to those who want to occupy his 
land, but in the case of markets these 
rights are very considerably curtailed. The 
law is stated in these words in 20 Hals- 
pury’s Law cf England, p. 6: 

‘At all times when a market ought lawfully 
to be heldevery member of the public has, of 
common right, the liberty to enter and frequentthe 
market place for the purpose of bringing thither 
and there exposing for sale and selling, or of 
buying, such commodities as are vendablein the 
market.” 

Therefore, it is clear that the only right 
which the owner hus left to him is to levy 
fees and tolls and if that is taken away by 
custom or statute or other means, his 
right of control in this sense vanishes, 
and we are left with the general right to 
decide whicb of two or more persons shall 
occupy a Particular site when there is a 
dispute between them. It can mean no 
more than that for the only remaining 
rights of control would be a might to 
police the place and that of course isa 
sovereign right vested in the State alone: 
iia Deo v. Secretary of State forIndia 
3). 

As regards this the right to decide such 
disputes between two rival vendors about 
the plot of ground they are to occupy is 
vested in the village mukaddam under the 
wajib-ul:arz (Hix. P-1). It says: “The vil- 
lage mukaddam settles disputes of the 
baithaki bazars, etc.” There has been no 
allegation throughout the case that the 
Plaintiffs’ rights qua (?) have 
infringed; there is not even an allegation 
that he is the mukaddam; also I doubt 
whether such a suit would lie. But I need 
notenter into that now as the question 
has not been raised. 

The last point is about the plaintiffs’ 
right to levy fees for nistar. They argue 
that the notification infringes such rigats. 
I was not able to pin the plaintiffs’ 
learned Counsel down to any exact enume- 
ration of these rights. All I could gather 
was that they related to the jungle, to a 
tank and to certain wells. The jungie and 
the tank lie outside the boundaries of the 
market and so the notification does_not 
affect any right the plaintiffs may have 
there. 

I gather the wells are also outside but 
it makes no difference. The notification 


@ 39 O 615; at p. 661; 13Ind, Oas. 965; 16 O 
WN 362;9 A L J 586; 15 OL J 633: (912 MW 
N 657; 14 Bom, L R812; 39 I A 21 (P 0) 
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only touches the rights to levy fees and 
tolls in connection with this market. The 
wajib-ul-arz says the plaintiffs have no such 
right. If these collections form a fee ora 
toll in connection with markets, then the 
plaintiffs have been acting illegally; if, 
however, they do not form part of such 
fees or tolls, then they are not touched by 
the notification and ‘all I have to decide 
here is whether the plaintiffs’ vested 
rights are affected by this notification. I 
find they are not. It follows no suit for 
cancellation of the notification can lie. 

The decision ofthe lower Courts is right, 
I dismiss the appeal with costs. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeals Nos. si and 348 of 1931 
an 
Civil Revision Petitions Nos. 463 to 471 
of 1931 
August 5, 1937 
PANDRANG RAOAND 
VENKATARAMANA KAO, dd. 
M. 45. M. RAILWAY Oo., LTp.— 
APPELLANTS 
versus 
GARIMELLA SATYANARAYANA 


AND SONS AND OTALRS— RESPONDENTS 

Railways Act (IX of 1890), s. 72—Risk-note 
Form B, proviso—Non-delivery of whole consign- 
ment—Liability of Railway Company—Burden of 
proof—Nature of evidence to be adduced by Railway 
Company. 

Under the Risk-note Form B no doubt, the Rail- 
way Oompany is freed from all responsibility for any 
loss ofthe consignment arieing from any cause 
whatever except upon proof that such loss arose 
from the misconduct of the railway administration's 
servants. But there isa proviso which hás been 
introduced recently and which considerably modifies 
the obligations of the Railway Company. Under 
the proviso, in the case of non-delivery of the whole 
consignment, where such non-delivery is not due to 
accidents to trains or to fire, the railway adminis- 
tration is bound to disclose to the consignor how the 
consignment was dealt with throughout the time it 
was in their possession or control and to give evi- 
dence in respect thereof and if misconduct on the 
part of the railway administration cannot be in- 
ferred from such evidence, then only the burden of 
proof is shifted to the consignor. The evidence of 
the Railway Company inthis respect must be all 
the evidence which the railway administration con- 
siders desirable toavoid a fair inference of mis- 
conduct keeping in mind the provisions of s. 114, 
Evidence Act. A Railway Company, therefore, will 
be liable if they fail to account as to how the con- 
signment was dealt with orfrom the evidence ad~ 
duced in regard thereto an inference of misconduct 
can be presumed or if misconduct is proved, 
Surat Cotton Spinning and Weaving Mills, Co., Ltd. 
v. Secretary of State (1), relied on. 

O. As. and CO. R. ks. against the decrees of 


4 
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the 
1930 

Mr. P. Somasundaram, for the Appel- 
lants. 

Messrs. G. Lakshmanna and G., Chandra- 
sekara Sastry, for the Respondents. 

_ Appeals Nos. 347 and 348 of 1931. 

Venkataramana Rao, J.—These two 
appeals arise out of two suits brought for 
the recovery of damages for non-delivery 


Sub-Judge, Narasapur, dated June 30, 


of the goods entrusted to defendant No. 1,- 


the M, & S. M, Railway Company, through 
defendant No. 2, their out-agency contractor. 
Both the receipt of the goods and non- 
delivery are admitted. The Kailway Com- 
pany sought to escape from their obligation 
by relying upon the Risk-note Form B in 
pursuance of which the goods were entrust- 
ed to them for carriage. They pleaded 
that the goods were lost by fire while they 
were kept in a shed near the Nidadavole 
Railway Station and therefore they were 
not guilty of any misconduct and that 
unless misconduct is proved against them, 
they cannot be rendered liable. The learn- 
ed Subordinaie Judge found that the Rail- 
way Company failed to prove that the goods 
were lost by fire. He came to the said 
conclusion on a consideration of both the 
oral and documentary evidence in the case. 
Mr. Sumasundaram soughtto canvass that 
finding before us. We have gone through 
the said evidence and we see no reason to 
disturb the said finding. Only three wit- 
nesses were examined ia support of the 
alleged loss by fire. They are D. W. No. 2, 
D. W. No, 3 and D. W. No. 5. The specific 
case sought to be proved through the said 
oral testimony is that the goods were sent 
from Palacole where they were entrusted 
to defendant No. 2's agent on or about 
January 23, 1928, to Nidadavolu for entrain- 
ment and for three days they were taken 
to the Railway Station but on account of 
the non-availability of wagons, they could 
not be booked and they were brought back 
to the shed and kept there till the night 
of February 16, 1928, on which night there 
was a fire and the goods were lost. 
Defendant Witnegs No. 5 does not know 
anything personally about the storage of 
the goods. Defendant Witness No. 2 is the 
booking clerk of defendant No.2. He is 
unable to state on what dates the goods 
were taken to the Railway Station and 
brought back. All that he says in his 
evidence is that the goods were put in the 
shed but he does not say when. He does 
not further say that the goods were conti- 
nued to be kept there until February 6, 
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and were in the shed when the fire occur- 
red. Defendant Witness No. 3is a night 
watchman who is said to have watched the 
shed on the night when the fire occurred 
but he does not know specifically about 
the existence of these goods in the shed 
that night. He says that there is a second 
watchman whose business was to check the 
bundles but that second watchman has not 
been called and that there is no evidence 
that these goods were checked on the bth 
and were found to be existing there before 
the fire occurred. Tnere is no documentary 
evidence produced in support of the fact 
that these goods were there that night. It 
is alleged that the registers which might 
have thrown light on this fact were des- 
troyed, but the evidence shows that the 
registers were being kept in a box and 
there is nothing to show that the box itself 
was destroyed. No doubt, Mr. Somasun- 
daram relied upon a telegram alleged to 
have been sent immediately after the 
occurrence and a report made by defendant 
No. 2 to defendant No. 1 tothe effect that 
35 cloth bundles were destroyed by fire. 
It is interested testimony on which no 
Court could act. | 

The learned Subordinate Judge taking 
all these circumstances into consideration 
came to the conclusion that the Railway 
Oompany failed to discharge the obligation 
which rested on them to prove that the 
goods were destroyed by ñre. Mr. Soma- 
sundaram contended that the second wit- 
ness having stated that the goods were 
taken back from the Railway Station to the 
shed, there is a presumption that the 
goods must have continued to remain ia 
the shed. We do not think that there 
is any such presumption inlaw. There is 
evidence in the case that the shed was 
not kept locked or maintained in sucha 
manner as to lead to the inference that 
the goods could not be lost except by lire. 
The way in which the shed was main- 
tained’ may also lead to the conclusion 
that the goods might have been stolen. So 
under such circumstances we cannot say 
that the inference drawn by the lower 
Court is wrong. h 

The question now is, the Railway Com- 
pany having failed to prove that the goods 
were lost by fire could they escape their 
obligation to compensate the plaintiffs for 
loss for non-delivery. Mr. Somasuodaram 
contends that all they have to do is to 
allege some loss and adduce some evidence 
and it is incumbent upon the plaintiffs to 
allege and prove misconduct and for this 
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he relies on the risk-note. Under the risk- 
note, no doubt, the Railway Company is 
freed from all responsibility for any loss 
of the consignment arising from any cause 
whatever except upon proof that such loss 
arose from the misconduct of the Railway 
administration’s servants. But there is 
a proviso which has been introduced 
recently and which considerably modifies 
the obligations of the Railway Company. 
Under the proviso, in the case of non- 
delivery of the whole consignment, where 
such non-delivery is not due to` accidents 
to trains or to fire, the railway administra- 
tion is bound to disclose to the consignor 
how the consignment was dealt with 
throughout the time it was in their posses- 
sion or control and to give evidence in 
respect thereof and if misconduct on the 
part of the railway administration cannot 
be inferred from such evidence, then only 
the burden of proof is shifted to the 
consignor. 

A similar kisk note form B was the sub- 
ject of interpretation before their Lord- 
ships of the Judicial Committee in a recent 
case in Surat Cotton Spinning and Weaving 
Mills, Ltd. v. Secretary of State (1). 
Their Lordships clearly lay down there 
that there is a distinct obligation on the 
part of the Railway Company to give full 
disclosure of how the goods have been 
dealt with by giving necessary evidence 
-and explain what that necessary evidence 
should be. The evidence according to their 
Lordships must be all the evidence which 
the Railway administration considers desir- 
-able to avoid a fair inference of misconduct 
keeping in mind the provisions of s. 114, 
Evidence Act. In view of this recent pro- 
mouncement, it is clear that a Railway 
Company will be liable if they feil to 
account as to how the consignment was dealt 
with or from the evidence adduced in 
regard thereto, an inference of misconduct 
can be presumed or if misconduct is proved. 
The loss by fire in this case has been relied 
upon by the Railway Company for two 
reasons: (1) to escape the obligation impos- 
ed upon them by proviso, and (2) to show 
how the consignment was dealt with Now 
the finding is that the Railway Company has 
tailed to satisfactorily establish that the 
goods were lost by fire. From this it 
follows that they have failed toaccount as 


(1) AI R 1937 PO 152; 168 Ind. Cas. 1;641 A 
176; I Lk (1937) Bom. 375; 31 8 L R 326; 1937 O 
L R 263; 1937 A L R 347; YR P O 256;3 B R 461; 
41 O W N 837; 46 L W 180; 39 Bom. L R 946; (1937) 
M W N 904; (1937) O W N 1045;.18 P L T167; 
(1087 2 M L J689; (1937) A L J 1117 (PO). 
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to how they dealt with the goods during 
the time they were in their possession and 
control, and as observed by their Lordships 
in the said case, if the administration fails 
to take the opportunity to satisfy the 
demands of the consignor to full their 
obligation of disclosure so far as endorsed 
by the Court, they will be in breach of 
their contractual obligation of disclosure. 
Therefore having failed to account for the 
loss of the goods and for the non-delivery 
thereof, the Railway Company is liable. 

The decision of the lower Oourt award- 
ing damages is, therefore, correct. Mr. Soma- 
sundaram objects io the award of interest 
from the date when the loss is alleged to 
have -occurred. We think that the lower 
Court is not right in giving interest on 
damages from the date of the alleged 
loss. We therefore modify the decree of 
the lower Court by awarding interest at 6 
per cent, on the amount of damages awarded 
from the date of the plaint. In other respects 
the decrees of the lower Court are confirmed 
and the appeals are dismissed with costs. 
With regard to the memorandum of objec- 
tions in Appeal No. 347 of 1931, we think 
Mr. Lakshmanna is right in his contention 
in regard to the costs allowed to defendant 
No. 2 and we allow the appeal in regard 
thereto as we think that the award of costs 
is not justified. 

C. R. Ps. Nos, 463 to 471 of 1931. 

Following our judgment in Appeals 
Nos. 347 and 348 of 1931, we dismiss 
these revision petitions with costs and fix 
the Advocate’s fee at Rs. 10 in each except 
in O. R. Ps. Nos. 465 and 468, where we 
fix it at Rs. 20 in each. 


Nes. Order accordingly. 





PATNA HIGH COURT 
Criminal Revision No. 149 of 1938 


and 
Criminal Revision No. 189 of 1938 
May 5, 1938 
Manonak Lall AND UHATTERJII, JJ. 
SATNARAIN DAS AND OTHRRS— 
PETITIQNERS 


VETSUS 
EMPEROR-—OPPOSITE PARTY 
CRIMINAL Revision No. 149 or 1938 
and 
Oriminal Revision No. 189 of 1938 
HARNANDAN RAUT AND orseRs— 
PETITIONERS 
versus 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), ss. 99, 147, 148 


1938 


Right of private defence, when answer to charge of 
rioting—Considerations in determining whether action 
of. accused is covered by right of private defence. 
In appropriate cases the right of private defence 
is an answer to a charge of rioting. But there can 
be noright of private defence where the riot is pre- 
meditated on both sides unless the object of the assem- 
bly is shown tohave been to repel forcible and cri- 


minal aggression. The right of private defence can be - 


exercised only in special circumstances and with the 
restrictions imposed by s., 99 of the Penal Code. The 
important considerations which always arise in order 
to determine whether the action of the accused is 
covered by the right of private defence are, firstly, 
what isthe nature ofthe apprehended danger and, 
secondly, whether there was time to have recourse 
to the Police authorities always remembering that 
where both the parties are determined to fight and 
go up tothe land in dispute fully armed in full 
expectation of an armed conflict in order to have a 
trial of .strength the right of private defence dis- 
appears, [p. 747, col. 1; p. 742, col. 1.) 

Oase-law discussed] 

It is certainly opento the Courts to go into the 
question of title incidentally in order to decide 
whether they could believe the evidence of possession 
andin order to see which of the parties was really 
acting in exercise of his right or whether he was 
making outa pretence to engage in a pitched battle. 

Or. R, against an order of the Additional 
Sessions Judge, Muzaffarpur, dated Febru- 
ary 2, 1938, dismissing an appeal from the 
order of the Sub-Diyisional Magistrate, 
Muzaffarpur, dated December 13, 1937. 

Sir Sultan Ahmad and Mr. A. K. Mitra in 
Criminal Revision No, 149and Mr. Avadesh 
Nandan Sahay in Oriminal Revision 
No. 189, for the Petitioners. 

The Assistant Government Advocate, for 
the Opposite party. 

CRIMINAL Rravision No. 149. 

Manohar Lall, J—This is an applica» 
tion in revision on behalf of 13 persons who 
have been convicted by the learned Sub- 


Divisional Officer of Muzaffarpur for 
Offences under ss. 148 and 147, 
Indian Penal Oode. Two of the peti- 


tioners, namely, Satnarayan Das and Babaji 
Raut were also convicted under s. 326, 
Indian Penal Code and sentenced to various 
terms of imprisonment the sentences to run 
concurrently. The convictions and sen- 
tences have been upheld in appeal by the 
learned Additional Sessions Judge of 
Muzaffarpur. 

The facts which are necessary to be stated 
in order to determine the questions agitated 
before this Court and which have now 
been concurrently found by the two Courts 
of fact are these: On May 5, 6, 1937, 
complainant Harnandan purchased the 
land in dispute by means of two documents 
from some persons who were neither the 
heirs of the admitted owner, Manrup, 
deceased, nor were in possession of this 
land. On May 14, 1937, the same property 
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was purchased by means of a registered 
kebala by Sudarsan Das, chela of the 
Mahant Ramlakhan Das of Chourauth, 
from some persons who were the rightful 
heirs. of Manrup and who were also in 
possession thereof up to the date of the 
transfer. The land is in village Khoria 
in which the complainants party live 
and has an area of 2 bighas and 4 kathas at 


-a distance of about two miles from the 


village Chourauth. The accused who are 
adherents of Sudarsan Das live either in 
village Chourath or in the neighbourhood. 
Ever since the date of the rival purchases 
there was an apprehension of a breach of 
peace between the two kebaladars; rumours 
of this apprehension had reached | the 
Police authorities who on being informed 
deputed a dafadar to remain at the spot 
in order to see that no serious breach of 
peace occurred. On the morning of July 3, 
1937, choukidar Ramphal Raut was. sent 
by the dafadar to go and inform the 
Sub-Inspector about the immediate ap- 
prehension of the breach of peace between 
the men of Sudarsan Das on the one side 
and Hernandan and others on the 
other; he reached the Police Station 
at about 11 a. M. and came back to the 
spot with the Sub-Inspector but by this 
time the marpit had already taken place. 
After the choukidar was sent to the Police 
Station the situation evidently became very 
tense and the Dafadar Janki Singh, states 
that as he had learnt that Harnandan Raut 
of Kboria aud Mahant Ram Lakhan Das's 
men were going to come into conflict and 
have a marpit in village Khoria, he went 
to Ram Lakhan Das and on enquiries 
Ram Lakhan told him that he knew noth: 
ing about it. Sudarsan Das was there but 
he said nothing. On going to village 
Khoria, however, he met Harnandan who 
told him that he had a document for the 
land from before and that he expected 
that a mob would come from village 
Chaurauth and that he would resist. 
Acting on this information he had sent 
the choukidar to the Police Station as 
stated already. But soon after, to use the 
exact words of the dafadar as translated : 
“the mob of both sides came and I asked them 
not to fight... «. «Lhey were also asked to 
avoid a breach of the peace and wait for the 
daroga who was to come...... „None, of the parties 
listened to me and there was a marpit . 
“As a result of the encounter between 
the two parties, a very serious riot took 
on the epot. 
Ma hase facts the petitioners have 
been convicted for having been members 
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of an unlawful assembly, the common 
object of which was “by force or show of 
force to enforce a right or a supposed 
right” of the land in dispute in village 
Khoria. 

Sir Sultan Abmad appearing for the 
petitioners contends that when it is found 
that the title and possession of the land 
in village Khoria was with the accused 
party the convictions under ss. 147 and 148, 
Indian Penal Ccde are not maintainable. 
He relies upon the concurrent findings 
of fact of the Courts below to the 
effect that ‘“Harnandan Raut and 
others purchased the land under a mere 
colourable pretence of title’ and that the 
‘conveyance deeds executed in favour of 
Harnandan and others are spurious docu- 
menisin order to set up mere colourable 
, pretence of title’. It must be remembered, 
however, that the right of private defence 
can be exercised only in special circum- 
stances and with the restrictions imposed by 
s. 99 of the Penal Code. The important 
considerations which always arise in order 
to determine whether the action of tke 
accused is covered by the right of private 
defence are, firstly, what is the nature of 
the apprehended danger and, secondly, 
whether there was time to have recourse to 
the Police Authcrities always remembering 
that where both the parties are determined 
to fight and go upto theland fully armed 
in full expectation of an armed conflict in 
order to havea trial of strength, the right 
of private defence disappears. In the 
present case there are very clear findings 
of fact in these terms that 

“Mahant's men went to the place with the full 
knowledge that they would be opposed by the gwalas 
of village Khoria. Harnandan's party also came 
there with full consciousness that they will have 
to fight them. Both parties were out for a trial of 
strength"; ‘‘The simultaneous arrival of the mobs 
shows a state of preparation on both sides. The 
mobs were inno mood to listen to the remonstrance 
of the ddfadar who asked them to wait till the 
arrival of the Sub-Inspector. The plain fact is that 


men on both sides came with the avowed object of 
meeting force with force and violence with violence”. 


The findings are also clear that 
“No portion ofthe land was cultivated with any 
crop. There was no standing crop on the land 
anywhere. No property was in danger of being 
destroyed. No harm would have accrued if the 
parties were to wait for the Police to whom informa- 
tion had already been sent”. 
my opinion these findings bring 
the present case within the well- 
known rule of law laid down by a large 
number of cases, some of which will be 
noticed presently and render the action of 
the accused punishable. 
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It was argued by Sir Sultan Ahmad, 
however, that upon the findings arrived at 
in this case, it is clear that the mahant’s men. 
had already ploughed up 5 kathas of the 
disputed land and had also dug up 12 
kathas out of 11 kathas and, therefore he 
argues that the petitioners, who were in 
peaceful occupation and engaged in plough- 
ing of a portion of the land to which their 
title by purchase has been proved, were 
justified in resisting by force the forcible 
agression by the men ofthe complainant's 
party who came immediately after with the 
avowed object of dispossessing them; in 
other words he contends that the peti- 
tioners’ party was the first to be on the 
field. But this contention must be rejected 
because as laid down in the case of 
Kabiruddin v. Emperor (1) “such an 
enunciation of law would be dangerous to 
the peace of the country. It would justify 
a regular race between two factions as to 
who should arrive first’. In my opinion 
since it is found that the Police were present 
on the spot and were dissuading the parties 
not to fight but to await the arrival of the 
Sub-Inspector who had been sent for, 
that there was no immediate danger, what- 
soever of any property ‘in this case as I 
have already pointed out there was no stands 
ing croponthe land nor any valuable struc- 
ture which was going Lo be demolished) and 
when both the parties knew, the one expect- 
ing an immediate attack from the other, the 
object of the assembly of the petitioners= 
was not to prevent an aggression but to 
try out their strength by means of a pitched 
battle. 

The law applicable under these 
circumstances has been the subject 
of consideration of a large number of deci- 
sions in this Qourt. Iu my view the true 
position has been accurately summed up» 
in two recent cases of this Court where the 
correct distinction was pointed out as to the 
limits of the applicability of the law laid 
down by the Calcutta High Court in the 
case of Queen Empress v. Pryag Dutt (2)= 
and by this Court in Ghyasuddin 
Ahmau v, Emperor (3). My brother 
Rowland in the case cf Anup Singh v. 
Emperor (Criminal Revision No. 588 of 
1935 decided on November 27, 1935) hase 
summed up the position in law as follows: 


(1) 35 O 368 at p. 380; 7 O L J 359; 12 O W N 384;, 
3M LT 386, ; 

(2) 20 A 459; A W N 1898, 117. 

(3) 11 Pat, 523; 139 Ind. Cas. 616; A IR 1932 Pat. 
215; 13 P L T 288; (1932) Or, Cas. 496; Ind. Rul (1932)m 
Pat. 231; 33 Or. L J 864. 
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The law is thus stated in Queen-Hmpress v. 
Pryag Dutt (2). ; 

“there can be no right of private defence where 
the riotis premeditated on both sides unless the 
objectof the assembly is shown to have been to repel 
forcible and criminal aggression”. 

In Ramphal Das v. Emperor (4) the above 
dictum was adopted. In Ghyasuddin Ahmad 
v. Emperor (3) the decision turned on: 

“whethér it is proved that Udro Singh (ù. e., 
accused's party) had grown this tori crop and that 
his possession required to be protected by force 
against the offence of theft". 


That question being answered in the 
negative, conviction resulted. These deci- 
sions recognise, and it is well-settled, that 
in appropriate cases the right of private 
defence is an answer toa charge of rioting. 
There is no inconsistency between the above 
decisions and such cases as Fouzdar Rai 
v. Emperor (5) and Subeder Singh v. 
Emperor (6). These were cases in which 
the person in possession of property saw an 
actual invasion of his rights which invasion 
amounted to an offence under the Penal 
Code. He was entitled to defend himself 
and his property by force and to collect 
such numbers and such arms as were 
necessary for that purpose, there being 
no time to get Police help. 

The cases of Kabiruddin v. Emperor (1) 
-and of Matho Mondal v. Emperor (7) were 
cases in which the accused, claiming 
rights in the one case of irrigation in the 
other of fishery, knowing those alleged 
tights to be disputed, having no particular 
occasion or necessity to exercise them on 
the day of occurrence, went forth under 
` arms expecting and intending to bring on 
a violent encounter. It was held that 
whether their claim was good or bad, there 
could be no right of private defence in 
. those circumstances. The observations 
made in those cases must be read with refer- 
ence to the circumstances. 

In my opinion this proposition of the 
law which have been summarised by the 
learned Judge apply in its full vigour to 
the circumstances of the present case. My 
brother Noor in the case of Ramlagan 
Singh v. Emperor (Criminal Revision 
No. 319 of 1936 decided on August 11, 1936) 
had again to consider the identical ques- 
tion and agreed with the observations of 
44) A IR 1929 Pat. 705; 123 Ind. Oas. 75; 31 Cr. L 
J 468; Ind, Rul, (1930) Pat, 299. 

(5) 3 PL J 419; 44 Ind. Oas. 33; 19 Or. LJ 241; 
(1918) Pat. 254, 

46) 14 P L T228; AI R 1933 Pat. 431; (1933) Or, 
Oas. 972; 6 R C 203; 34 Or. L J 1075. 

(7) 13 PL T 193; 137 Ind. Cas. 693; Ind. Rul. 


(1932) Pat. 155; A IR 1932 Pat. 189; 33 Cr, L J 509; 
(1932) Or, Oas, 415, 
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Rowland, J. in the case from which I have 
quoted in extenso above and pointed out 
that in the case before him, as in the 
present case, the accused knew full well 
that the constables were there and also 
that there were men on behalf of the 
complainants party who would resist the 
removal of the crop and of the hut; and 
although it may be noticed that the hut 
and the crops were found in that case to 
belong to the accused but nevertheless the 
learned Judge held: “Therefore, from the 
circumstances it is clear that they went 
there to exercise their right by use of 
criminal force or show of criminal force”. 
The natural tendency of the law of all 
civilised states is to restrict within cone 
stantly narrowing limits the right of self- 
help and it is certain that no other principle 
can be safely applied to a country like 
India. If a person prefers to use force 
in order to protect his property 
when he can, for the protection of such 
property, easily have recourse to the Public 
Authorities, his use of force is made punish- 
able by the Indian Penal Code no matter 
what the intention of the person may be. 
The law says that he must not use force 
in ‘such cases but should invoke the aid of 
the tribunals charged with the enforcement 
of the law (per Holloway, J. in Proceedings 
January 8, 1873, (8). 

Lastly, reliance was placed upon the latest 
decision of this Court in the case of 
Ramsagar Gope v. Emperor (9) but the 
facts of that case are entirely different. In 
that case it is pointed out that 

“the circumstances in which an aggrieved party 
is bound to have recourse to the Public Authorities 
instead of taking his own measures for the defence 
of his property are not always easy to determine; 
but atleast it is lawful for a person which ‘has 
seen an invasion of his rights to go to the spot and 
object. It is also lawful for such person, if the 
opposite party is armed, to take suitable weapons 
for his defence”, 

The Court, however, in that case negatived 
the contention advanced on behalf of the 
Crown that there was evidence in the case 


that both parties had gone to the spot 


determined to fight and held that bearing 
in mind that the accused party were in 
effective possession at the time of the 
occurrence having grown the khesari crop, 
they were entitled to goto the land to see 
that their crops were not removed by the 
complainant's Party, and when the comp- 
lainant’s party came, it was found that the 
. Side 35 (XXXV). 

= TM GR ie Ind, das 126; AIR 1936 
Pat, 622; 9 RP261; 3 BR 131; 38 Or. L J 139; 
(1936) Or. Cas. 1060, 


4 


744 


accused did not resort to use of force but 
seemed to have shown on the other hand 
some amount of forbearance. The learned 
Judges pointed out that the fight began 
when an attack was made on Prablad up to 
which time the accused were entirely in the 
Tight and it was held that when the 
assault began the prosecution party became 
unlawful assembly and the accused had 
a right of private defence. 

Upon a careful consideration of the 
circumstances in the present case I am of 
opinion that the conviction of the accused 
must be maintained. 

The question which has greatly troubled 
us is the imposition of a proper sentence of 
imprisonment. On the one hand it is quite 
clear that the accused had title and posses 
sion of the land for which they had paid 
valuable consideration tothe persons who 
had a right to sell, but-on the other, the 
accused did not listen to the remonstrances 
ofthe dafadar who had sent for the Sub- 
Inspector to come to the spot and instead 
prepared themselves for a battle in full 
expectation of being resisted by the gwalas 
at a time when no immediate danger of 
their person or property was apprehended. 
It is pointed out, however, that the party 
of the accused was very severely assaulted 
in the encounter. The injuries on the 
accused party have been given in detail at 
pp. 8 and 9 of the judgment of the learned 
Additional Sessions Judge. In these 
circumstances I consider that the ends of 
justice will be met if the accused in this 
case be sentenced each to six months’ 
‘rigorous imprisonment, the sentences under 
s. 326, Indian Penal Code, will be con- 
current. In the result the convictions of the 
petitioners are maintained with the variation 
-ordered above. j 

CRIMINAL Revision No. 189 

This is a counter-case arising out of the 
facts which led to the institution of proceed- 
ings against the accused which has just 
been disposed of in Oriminal Revision No. 
149 of 1928. It is unnecessary to deal 
with the relevant facts separately in this 
judgment. We have heard Mr. Sarjoo 
Prasad on behalf of the petitioners 
at great length but we are unable 
to come to the conclusion, as he 
contends, that the: gwalas were in posses- 
sion of the land and thatthe findings of 
fact both the Courts below were vitiated 
because they went into the question of 
title of Harnandan. It was certainly open 
‘to the Courts to go into the question of 
title incidentally in order to decide whether 
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they could believe the evidence of possession 
and in order to see which of the parties was 
really acting in exercise of his right or 
whether he was making out a pretence to 
engage ina pitched battle. In my opinion 
there are very clear findings of fact of both 
the Courts which make it impossible for 
this Court to interfere in revision. The 
facts found are that the accused without 
any show of title or right, having secured 
a spurious document from a person not in 
possession, went armed in order to engage 
in a pitched battle with the persons who 
were expected to come on behalf of the 
mahant to support Sudarsan Das who had 
obtained a saledeed from the original 
owners who were in possession of the land 
in. village Khoria and that the accused 
refused to resist from a fight although the 
dafadar had tried his utmost to dissuade 
them from so doing. The accused 
Harnandan, the leader of the accused party, 
definitely told the dafadar in the morning 
that he was expecting an attack from the 
mahant's side but as he had a document in 
his favour, he would resist the attack with 
force of arms. In this case I agree with the 
learned Additional Sessions Judge that 

“the accused party engaged ina pitched battle to 
take forcible possession of the land and that this 
action must be sternly discouraged. The peti- 
tioners are not men who have been brought down 
to crime by poverty: they acted in contumacious 
defiance of the law”. 

I would, therefore, dismiss the applicatioa 
of these petitioners in revision. In my 
opinion the sentences awarded are quite 
appropriate. 

We desire to express our appreciation of 
the action of the Sub Divisional Officer who 
insisted on obtaining a charge-sheet in the 
teeth of the final report submitted by the 
local Police. It is difficult to understand 
how in the case of such a serious riot the 
Police could submit a report with the 
remarks that the matter was of a civil 
dispute. A perusal of the record shows that 
the Superintendent of Police very rightly 
insisted on August 3, 1937, that a charge- 
sheet should be called forin the interest of 
justice against both the parties. 

Chatterji, J.—I agree. 


S. Application dismissed. 


1938 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 7 of 1937 
March 18, 1938 
8. K. Gaoss AND NAsIM Ara, JJ. 
Srimati DHAPUBAI MINI wo JNANMALL 
MINI—PLAINTIFE—APPELLANT 
versus 
CHANDRA NATH CHAKRAVORTY AND 
CTAERS— RESPON DENTS 

Mortgage—Simple mortgage—Nature of—Rights of 
mortgagor and mortgagee—Purchaser of property in 
mortgage suit, rights of. 

A simple mortgage is a contract creating a per- 
sonal obligation to re-pay the loan. It also operates 
as a conveyance of an interest in the property 
mortgaged. Itis “a right in rem realizable” by 
sale given toa creditor by way of accessory secu- 
rity to a right in personam. Interest which passes 
to the mortgagee is not the ownership of the prop- 
erty which, notwithstanding the mortgage, remains 
in thé mortgagor together with the right of redemp- 
tion. The mortgagor parts only with the right of 
sale and nothing more. Until the property is actual- 
ly sold and the sale becomes absolute, ownership 
of the property continues in the mortgagor. An 
action to enforce a mortgage is not properly con- 
stituted unless every person who has an interest 
either in the security or in the right of redemption 
is joined as a party. If the ownership of the 
equity of redemption is completely represented in 
the mortgage suit, the purchaser at the mortgage 
sale acquires the entire equity of redemption toge- 
ther with the lien of the mortgagee which he may 
use, if necessary, for hia protection. If, however, 
the equity of redemption is wholly unrepresented 
in the action, the purchaser at the mortgage-sale 
acquires nothing. He doesnot get the equity of 
redemption which includes the right to possess the 
mortgaged premises, The lien of the mortgagee also 
is not transferred tohim. A mortgagee sells the 
property to satisfy his debt. He must be taken, 
therefore, to sell the mortgaged property discharged 
of his own lien But if in fact he sells nothing and 
the sale is liable to be set aside, because the mort- 
gagor had no property to sell, the mortgagee's lien 
cannot pass to the purchaser. In spite of thesale 
it remains in the mortgagee. But where, however, 
the mortgagee sells something, the sale, though it 
fails to be effectual in every other respect, operates 
as an assignment of the mortgage to the purchaser 
and he can use it for his own protection. 

L. P. A. from the judgment of B. K. 
Mukherjea, J., ia Appeal No. 558 of 1937, 
dated June 21, 1937. 

Dr. Sarat Chandra Basak, Messrs. Chan- 
dra Sekhar Sen and Probhat Kumar Sen 
Gupta, for the Appellant. 
>- Messrs. Brojolal Chakravarti and Guru 
Gobinda Chakravarti, for the Respondents. 

Nasim All, J.—This is an appeal by the 
plaintiff in a suit for possession on declara- 
tion of the Plaintiff's title. Plaintiff's case 
briefly stated is as follows: The land 
described in Sch. 1 to the plaint belonged 
to the predecessors of defendants Nos. 5 and 
6. The land described in Sch. 2 is a part of 
the land described in Sch. 1. The entire 
land of Sch. 1 was mortgaged to the pre- 
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i 
decessors of the plaintiff by a registered 
simple mortgage bond on January 14, 
1917, to secure a loan of Rs. 2,000. Plaint- 
if's predecessor instituted a suit on the 
basis of this mortgage against the mortga- 
gors and obtained a decree, and in execu- 
tion of the said decree they purchased the 
mortgaged lands on August 26, 1930. 
They obtained possession on November 17, 
1931. Thereafter, the plaintiff continued 
to be in possession till September 1935. In 
that month the defendants erected a build- 
ing forcibly on the land mentioned in Sch. II 
of the plaint. There was a criminal case, 
Plaintiff was unsuccessful in that case. On 
December 20, 1935, plaintiff raised the 
present suit for declaration of her title and 
for possession. Only defendants Nos. 2 and 
4 contested the suit, Their defence in sub- 
stance is this: The land of Sch. 2 is not 
included in the mortgage which was execut- 
ed in favour of the; predecessors of the 
plaintiff. Plaintiff never possessed this land. 
Defendants Nos. 5 and 6 gave a permanent 
lease of this land to one Surjya Kanta 
Chatterjee by a registered lease, dated 
March 15, 1920. Surjya entered into posses- 
sion on the basis of this lease and afterwards 
sold the land to the father of defendants 
Nos.1 to 4 by a registered kobala, dated 
December 23, 1935. Defendants Nos. 5 and 
6 thereafter confirmed the said lease by a 
registered document on February 6, 1936. 
The plaintiff did not make defendants Nog. 1 
to 4 parties to the mortgage suit. They are 
not, therefore, bound by the mortgage decree 
or sale. The Munsif who tried the suit found 
that the land of Sch. 2 was included in the 
mortgage executed by defendants Nos. 5 
and 6 in favour of the plaintiff's predecessor. 
He also held that the question of limitation 
did not at all arise in the case. He accor- 
dingly decreed the plaintiff's suit but gave 
defendants Nos. 1 to 4 an opportunity to 
redeem the mortgage on payment of the 
entire amount decreed in favour of the 
plaintiff's predecessor in the mortgage suit. 
Defendants Nos. 2 and 4 appealed to ths 
District Judge but-their appeal was dismiss- 
ed by the Additional District Judge and the 
decree of the Munsif was affirmed. A 
second appeal was taken to this Oourt by 
defendants Nos,2 and 4. This appeal was 
heard by my learned brother Mukherjea, J. 
Mukherjea, J. held that defendants Nos, 1 
to 4 were entitled to retain possession of 
the lands of Sch. 2 on payment of a pro- 
portionate share of the decretal amount 
with interest. He accordingly made an 
order remanding the case to the lower 
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Appellate Court for ascertaining the amount 
which is to be paid by defendants Nos. 1 
to 4in pursuance of his order. Hence this 
appeal by the plaintiff under cl. 15, Letters 
Patent. 

Two points were urged in support of this 
appeal on behalf of the plaintiff: (1) That 
the defendants Nos. 1 to 4 were bound by 
the mortgage decree and the sale held there- 
under and consequently they are not 
entitled to retain possession by redeeming 
the mortgage (2) That even if they are en- 
titled to redeem, they are bound to redeem 
the mortgage in its entirety. A simple mort- 
gage is a contract creating a personal obli- 
gation to re-pay the loan. It also operates as 
a conveyance of an interest in the property 
mortgaged. It is “aright in rem realizable 
by sale given toa creditor by way cf acces- 
sory security to a right in personam.” Hol- 
land's Jurisprudence, Edn. p. 202. 
Interest which passes to the mortgagee is 
not the ownership of the property which, 
notwithstanding the mortgage, remains in 
the mortgagor together with the right of 
redemption. The mortgagor parts only with 
the right of sale and nothing more. Until 
the property is actually sold and the sale 
becomes absolute, ownership of the prop- 
erty continues in the mortgagor. An ac- 
tion to enforce a mortgage is not properly 
constituted unless every person who has 
an interest either in the security or in the 
right of redemption is joined as a party 
(O. XXXIV, r. 1, Civil Procedure Code). If 
the ownership of the equity of redemption is 
completely represented in the mortgage suit, 
thé purchaser at the mortgage sale acquires 
the entire equity of redemption together 
with the lien of the mortgagee which he 
may use, if necessary, for his protection. If, 
however the equity of redemption is wholly 
unrepresented in the action, the purchaser 
at the mortgage-sale acquires nothing. He 
does not get the equity of redemption 
which includes the right to possess the 
mortgaged premises. The lien of the mort- 
gagee also is not transferred to him. A 
mortgagee sells the property to satisfy his 
debt: Hemust be taken therefore to sell 
the mortgaged property discharged of his 
own lien. But if in fact he sells nothing 
and the sale is liable to be set aside, because 
the mortgagor had no property to sell, the 
mortgagee’s lien cannot pass to the pur- 
chaser. In spite of the sale, it remains in 
the mortgagee. But where, however, as in 
the present case, the mortgagee sells some. 
thing, the sale, though it fails to be effec. 
tual in every other respect, operates as 
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an assignment of the mortgage to the 
Purchaser and he can use it for his own 
protection. Plaintiff in the present case 
Cannot fall back on the mortgage as ad- 
mittedly the right to enforce the mortgage 
was barred by limitation before the ineti- 
tution of the present suit. She cannot 
therefore now compel defendants Nos. 1 to 
4toredeem her. On the extinction of her 
tight to enforce the mortgage lien against 
the property in the possession of defendants 
Nos. 1 to 4, it is not open to her to ask the 
Court to convert the defendants’ right to 
redeem, which they are not bound to exer- 
cise, into a liability which they may be 
compelled to discharge. The plaintiff can- 
not eject defendants Nos. 1 to 4 from the 
disputed land, as they were not parties to 
the mortgage suit and the mortgage-sale- 
did not extinguish their rightin the prop- 
erty, namely the right to remain in posses- 
sion as a permanent tenant. 

As defendants Nos. 1 to 4 have accepted 
the decree passed by Mukherjea, J., and as 
it appears that in the Oourts below they 
offered to redeem the mortgage on payment 
of a proportionate share of the mortgage 
decree, the decree passed by Mukherjea, J. 
cannot be interfered with in this appeal. 
I accordingly dismiss this appeal. There 
will be, however, no order for costs. in this 
appeal. 

S. K. Ghose, J.—I agree. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 373 of 1937 

July 7, 1937 

Skemp, J. 

SHAHAB-UD-DIN—Praintizr— 
APPELLANT 
versus 
KALENDAR AND ANOTHER — DEFENDANTS — 

RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 54—Im- 
movable property im possession of tenants sold for 
Rs. 99—Deed, if requires registration. 

Though immovable property is sold for Rs. 99, the 
sale-deed will require registration if it is, in 
possession of tenants as what is sold is only an in- 
tangible thing. Bhasker Gopal v. Padman Hira 
(1), relied on. 

S.C. A. from the decree of the Additional 
Pact Judge, Delhi, dated December 22, 
1936. : 

Mr. L. M. Datta, for the Appellant. 

Mr. Mohammad Amin, forthe Respon- 
dents. 

Judgment. —The plaintiff sued for pos- 
session of a site on the allegation that he 
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was owner of the site by virtue of a sale 
deed in his favour executed in the year 
1928 by one Shujayat Ali. The plaint 
recited that the defendants had a kutcha 
structure on the site, that they had refused 
to remove it and hence the plaintiff sued 
for possession. The trial Judge dismissed 
the suit and the learned District Judge 
dismissed the appeal. The property in suit 
is situate within the Delhi Province where 
the Transfer of Property Actis in force; 
and the District Judge held that by virtue‘ 
of s. 54, Transfer of Property Act, the deed 
of sale required registration. The deed of 
sale was for ks 99 and was unregistered. 
But the District Judge said, 

“it is not disputed that before this sale the site was 
in possession of the defendants and the sale-deed 
mentions that the defendants were in occupation 
of it as tenants under Shujayat Ali.” ; 

Therefore, he said, it was clear that 
delivery of possession could not be given 
to the plaintif by his vendor. 

Mr. L. M. Datta for the appellant. has 
argued that possession means “symbolical 
possession” or “asking the tenants to 
attorn to the purchaser", and he cites a 
witness, not mentioned by the District 
Judge, who says that the vendor told 
Qalandar Ali; one of the defendants to 
pay rent in future to the plaintiff and 
Qalandar Ali agreed to this. 

Section 54, Transfer of Property Act, says 
that a transfer by way cf sale “in the case of 
tangible immovable property of the valne 
of Rs 100 and upwards or in the case of 
a reversion or other intangible thing, can 
be made only by a registered instrument.” 
As tenants were in possession, all that 
Shujayat Ali could actually transfer was a 
right to possession or a right to receive 
rent and this,in my opinion, is included 
in the expression ‘intangible thing.’ The 
judgments in Bhaskar Gopal v. Padman 
Aira (1) support this conclusion. I there- 
fore think that the District Judge was 
right in holding that the plaintiff had 
failed to prove that he was the owner. It 
is unnecessary to go further into the 
grounds of appeal and I dismiss this second 
appeal with costs. 

D. Appeal dismissed. 


(i) 40 B 313; 33 Ind. Cas. 267; A 1 R1916 Bom. 
223; 18 Bom. LR 8, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 528 of 1933 
March 25, 1937 
VENKATARAMANA Rao, J. 
SULTAN NACHI AND ofarrs— 
APPELLANTS 
versus 
SALAMAR BIBI—Rasponpent 
Debtor and creditor—Gift by debtor to creditor of 
amount equal to or greater than debt — Question whe- 
ther such gift is towards satisfaction of debt is one 
of fact—English rule of law that such gift must be 
presumed to be in satisfaction of debt does not apply 
to India~—Muhammadan Law — Dower ~ Suit for— 
Personal decree against heirs, if can be passed. 
Where a debtor makes a gift or gives a legacy of an 
amount either equal to or greater than the amount of 
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‘debt to the creditor the question whether such pay- 


ment was made by way of satisfaction of the debt, is 
one of fact. The rule of English Law that in such a 
case the gift or legacy must be presumed to be by 
way of satisfaction of the debt is not favoured in 
India and has not been adopted by the framers of the 
Succession Act. Hasanalli Motedina v. Popatlal 
Parbhudas (2) and Mohammad Ali Khan v. Fakr 
Jahan Begam (3), relied on. Iftikarunissa Begam v. 
Nawab Amjad Ali (1), referred to. 

A Muhammadan widow sued the heirs of her husband 
to recover Rs, 700 as a dower debt. She had madea 
statement in some previous proceedings that shortly 
before the death, her husband had made a gift to her 
of Rs 3,000 and the heirs contended that the dower 
debt must be deemed to. have been satisfied by this 
gift. No evidence was adduced to prove that the gift 
was in payment of the dower debt: 

Held, that ifthe statement made by the lady was 
to be relied on as an admission, her admission was 
that the amount was paid by way of gift and notas 
satisfaction of debt. It is not open to the Courtsto 
go behind the said admission, no evidence being ad- 
duced by the defendants to repudiate her claim, The 
heirs were therefore liable for the dower debt. 

Where a Muhammadan widow sues the heirs of her 
husband for dower debt, a personal decree cannot be 
passed against the heirs but a decree for realizing 
the debt only from the assets of the deceased in their 

hands can be passed, 


S.O. A. against the decree of the Sub- 
Judge, Ouddalore, in A. S. No. 116 of 
1932. 

Mr. C. Padmanabha Aiyangar, for the Ap- 
pellants. 

Mr. Basheer Ahmad Sayed, for the Res- 
pondent. 


Judgment.—This second appeal arises 
out ofa suit instituted by the plaintiff to 
recover a sum of Rs. 700 as and by way of 
dower settled as payable to her at the 
time of her marriage in October 1995 by 
her deceased husband. The husband died 
in 1927 and the suit was instituted in 
1930 within three years from the date of hig 
death. Both the Courts have concurrently 
found that the husband did agree to Pay 
the said sum of Rs. 700 as and by way of 
dower. This cannot be challenged in second 
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appeal. The main defence of the contesting 
defendants who are the other heirs of her 
husband was that in a petition for leave to 
sue in forma pauperis, in regard to some 
other claim, the plaintiff stated that her 
husband shortly before his death, while he 
was very ill, had made provision for her 
by giving certain. immovable properties 
and also by making a gift of Rs. 3,000 in 
cash; and, therefore, the dower debt must 
be deemed to have been discharged by this 
gift. It may be noted that the factum of 
giftisnot admitted by the defendants but 
her claim was sought to be defeated on the 
strength of the admission made by her. 
Both the lower Uourts proceeded to treat 
the case on the said footing and not upon 
the factum of the said gift having been 
made. The learned District Munsif non- 
suited her on the ground that having 
regard to the fact that the husband made 
a giftof such a large sum of money, he 
could not be deemed to have died indebted 
and, therefore, a presumption must be 
drawn that the dower debt was discharged 
by the gift. The learned Subordinate 
Judge reversed this decision and held that 
the alleged gift of Rs. 3,000 must be deemed 
to have been madeby way of a present 
having regard to the disproportion bete 
ween} the amount of the debt and the 
amount of the gift, though he might be 
inclined to draw the presumption if the 
amounts were equal. It is against this 
decision that the second appeal has been 
preferred. The question whether a certain 
payment was made by way of gift or 
by way of satisfaction of a debt 
is a question of fact as pointed out by 
their Lordships of the Privy Council in 
Iftikarunissa Begam v. Nawab Amjad Ali 
Khan (1). But Mr. Padmanabha Iyengar 
contends thatin arriving at this finding of 
fact the learned Subordinate Judge has 
misdirected himself on the question of law 
bearing on the case. He contends that the 
correct principle of law to be applied here 
should be that if adebtor makes a gift or 
gives a legacy of an amount either equal 
to or greater than the amount of debt, 
the presumption must be that the gift or 
legacy was by way of satisfaction of the 
debt. In support of this contention he 
relies upon the rules of English Law in 
regard to the satisfaction of debts by 
legacies which is thus stated by Jarman in 
his book on Wills, Edition 7, at p. 1136: 

“Tf one being indebted to another in a sum of 
money does, by his will, give hima sum of money 


Q)7BL R 643, 


SULTAN NACHI V. SALAMAR BIBI (MADR.) 


“Act and s. 


171610 


as great as or greater than the debt without 
taking any notice at all of the debt, this shall 
nevertheless be in satisfaction of the debt so as 
that he shall not have both the debt and the 
legacy.” 

Mr. Jarman points out that this Rule is, 
however, not favoured and that equity 
leans against legacies being taken in 
satisfaction of debts. So far as India is 
concerned, this rule is not favoured and 
has not been adopted by the framers of 
the Succession Act: vide s. 164 of the old 
177 of the present Act. 
Beaman, J. in Hasanalli Moledina v. 
Popatlal Parbhudas (2) at p. 214* is inclined 
to think that the rule of English Law is 
not applicable to this country. Their Lord- 
ships of the Privy Council had to consider 
this question in Muhummad Sadiq Ali Khan 
v. Fakr Jahan Begum (3) with reference to 
the case of a dower. In that case it was 
found that a Muhammadan husband agreed 
to pay at the time of the marriage a large 
sum of Rs. 50,000 by way of dower and that 
before his death he made gifts of amounts 
from time to time which far exceeded this 
sum of Rs. 50,000. Under such circum- 
stances it was contended that the dower 
debt must be deemed to have been dis- 
charged by this gift; and Iftikarunissa 
Begam v. Nawab Amjad Ali Khan (1) 
was relied on before their Lordships of 
the Privy Council. But their Lordships 
doubt if the principle has any application 
as between husband and wife and dis- 
tinguished the decision in Iftikarunissa 
Begam v. Nawab Amjad Ali Khan (1) as 
having given on the facts of the said case. 


An Iftikarunissa Begam v. Nawab Amjad Alt 


Khan (1) the thing transferred was sub- 
stantial in amount and character, the 
equivalent of that which the debtor ought 
to have provided for the creditor. On the 
facts of that case, their Lordships said 
a presumption ought to be drawn that the 
payment must be deemed to have been 
made in satisfaction of the debts and 
not by, way of additional gift. Further 
their Lordships point out beinga question 
of fact as both the Courts below concurr- 
ently found that the payment was in satis- 
faction of the debt, that they were not 
inclined to disturb the said findings; and 
they have not enunciated any general rule or 
presumption. 


(2) 37 B211; 17 Ind. Oas. 17; 14 Bom. L R 782. 

(3) 6 Luck 556: 136 Ind. Oas. 385; A I R 1932P O 
13; 59I1A1:;80 W N 1378; 36 O W N137; 62M L 
320; Ind. Rul. (1932) P O 81; (19382) A L J633 
PO. 

*Page of 37 B.—[Bd.] 
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In this case what is relied on is not the 
fact of the gift butan admission made by 
the lady of having received such a gift. 
If the statement made by tne lady is to 
be relied on as an admission, her admis- 
sion, is that the amount was paid by 
way of gift and not as satisfac- 
tion of debt. It isnot open to the Oourts 
to go behind the said admission. The 
plaintiff swore that the payment was made 
not in satisfaction of the dower debt. 
There is no evidence contra. The defend- 
anis have not chosen to adduce any evi- 
dence to repudiate her claim. And further 
the fact that the amount of gift is consider- 
ably larger than and quite disproportionate 
to the amount of the debt, is an additional 
factor to be taken into consideration as 
was done by the learned Judge in the 
Court below in arriving at the conclusion 
whether the payment was made in 
satisfaction of the debt or by way of 
gift. It seems to me that the finding 
arrived at by the lower Court is correct 
and l do not see my way to disturb it. In 
the result the second appeal fails and is 
dismissed with costs. It bas been brought 
to my notice that the lower Court has 
granted a personal decree. The ` lower 
Court is wrong in doing so. The amount 
should be realised only from the assets of the 
deceased. 


Nw-B. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oivil Appeal No. 106 of 1937 
March 17, 1938 
DERBYSHIRE, O. J. AND B. K. MUKHERJEA, J. 
GOPAL CHANDRA CHANDA—Avortion- 
PUROHABER -—A PPHLLANT 


: versus 
GOBARDHAN OHANDRA OHANDA 
AND OTHERS— J UDGMENT-DEBTORS— DECREE- 
ROLDERS — RESPONDENTS A 

Civil Procedure Code (Act V of 1908), 0. XXI, 
T. 69—-Payment of poundage jee by judgment-debtor, 
if condition precedent for setting aside sale. 

There is nothing in O. XXI, r. 89, Civil Procedure 
Oode, which makes it necessary for the judgment- 
debtor to pay in the poundage fee as a condition prece- 
dent to the sale being set aside. Order XXI, r. 92, 
provides that where an application is made to set 
aside sale under r. 89 and the deposit required by 
that Rule is made within 30 days from the date of sale, 
the Court shall make an order setting aside the eale. 
After the sale is set aside the judgment-debtor can be 
made to reimburse the auction-purchaser for any 
costs and the poundage fee he has properly paid in 
this connection. 

CO. A. from the original order of the Sub- 
Judge, 24-Parganas, dated November 30, 
1936. 


t 


GOPAL GHANDRa GaANDa 4. GOBARDHAN JAANDRA CHAN SA (OAL) 


749 


Messrs. Chandra Sekhar Sen and Bhupen- 
dra Kishore Basu, for the Appellant. 

Mr, Satyendra Nath Ghose, for the Res- 
pondents. : f 

Derbyshire, C. J—Thie appeal, in my 
opinion, fails. The debtor whose pro- 
perty has been sold has paid into Oourt 
in accordance with O. XXI, r.89 (1) (a) 
and (b), Civil Procedure Code, the sum 
equal tofive per cent. of the purchase 
money and also the amounts speciñed 
in the proclamation of sale for the 
recovery of which the sale was ordered, 
but he did not pay in the poundage fee. 
A poundage fee is a charge made by the 
Court under the Court Fees Act for the sale 
of property. The learned Judge has set 
aside the sale. The auction-purchaser 
appealed against that order because the 
poundage fee was not Paid into Oourt as 
well as the other sums. There is nothing 
in O. XXI, r. 89, which makes it necessary 
for the judgment-debtor to pay in the 
poundage fee asa condition precedent to 
the sale being set aside. Order XXI, 
r. 92 providesthat where an application 
is made to set aside a sale under 
1. 89 and the deposit required by 
tbat Rule is made within 30 days from 
the date of sale, the Oourt shall make an 
order setting asidethe sale. In my cpin- 
ion, the learned Judge was right in setting 
aside the sale. ‘There is no hardship 
or injustice upon the auction-purchaser 
because O. XXI, r. 89 (3) provides : 

“Nothing in this rule shall relieve the judgment- 
debtor from any liability he may be under in respect 


of costs and interest not covered by the proclamation 
of sale.” . 

In the Civil Rules and Orders which are 
made by this Court applicable to Dis- 
trict Oourts it is provided in Chap. X, 
r. 246: 

“l. When a sale of immovable property is set 
aside under O. XXI, 1,89 or s. 17411), Bengal 
Tenancy Act, the Court may make an order tor 
payment of thejudgment-debtor or by the person 
at whose instance the sale is set aside, of the 
poundage fee and other costs, if any, mot covered 
by the proclamation of sale.” 

This order can be made by the Judge 
who set aside the sale and: in that way whe 
judgment-debtor can be made to reimburse 
the auction purchaser for any costs and 
the poundage fee he has properly paid in 
connection with the sale. For these 
reasons this appeal must be dismissed with 
costs, hearing fee being assessed at two 
gold mohurs. | 

B. K. Mukherjea, J.—I agree, 

D. Appeal dismissed. 
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TT MADRAS HIGH COURT l 
Civil Revision Petition No. 1350 of 1939 
September 2, 1937 
ABDUR RAHMAN, J. 

P. L.S. P. L. PALANIAPPA CHETTIAR 
—-PETITIONER 
versus 
Y. P. R. Y. N. Y. CHIDAMBARAM 
OHETTIAR AND OTHERS— RESPONDENTS 

Insolvency—Amendment of pleadings—Petition by 
creditor for adjudication of dabtor—Acts of insol- 
vency alleged being beyond three months of date of 
petition—Petition for amendment by alleging new 
acts of insolvency within three months of petitton— 
Amendment held could not be allowed. f 

Under the provisions of the Insolvency Act the 
provisions relating to amendment of pleadings con- 
tained inthe Code of Civil Procedure would be ap- 
plicable to the petitions made under the Act. The 
Courts have wide powers in matter of allowing 
amendments but they have to be exercised judicially 
and with care. i 

A creditor filed a petition for the adjudication of 
the debtor as an insolvent and relied on certain 
transfers as acts of insolvency. The transfers re- 
ferred to were only those which were alleged to have 
been effected by the debtor during the three months 
prior to the closing of the Court for summer recess 
on May 1, 1934, and did not cover the acts which 
might have been committed by them subsequently, 
1. e„ within three months before the actual presenta- 
tion ofthe petition, The petition for insolvency 
was presented on July 3, 1934. An application for 
amendment of the petition by alleging subsequent 
acts of insolvency within three months of the pre- 
sentation of the previous petition, was put in with 
the object of saving it from being dismissed : 

Heid, that if the amendments were allowed the 
petitioning creditor would be enabled to substitute 
new grounds for those which he had set up origin-+ 
ally but which were of no avail to him. The 
effect of granting amendment would be to clothe 
the petitioning creditor with rights which he would 
not have had, if a new petition for insolvency was 
presented by him on the date on which he applied 
for leave to amend. In these circumstances an 
amendment of this nature could not be granted. 
Chenchuramana Roddi v. Arnnachalam (1), referred 
to, Ma Shwe Mya v. Maung Mo Hnaung (6), relied 
on. 

O. R. P. from an order of the District 
Court, Ramnad at Madura, dated October 3, 
1936. 

Mr. R. Krishnaswamy Iyengar, for the 
Petitioner. 

Mr. T. L. Venkatarama Iyer, for the 
Respordents. ie | 

Order.—The petitioner seeks in this 
case to revise the orders passed by the 
District Judge of Ramnad at Madura on 
October 3, 1936, contirming those of the 
Additionat Sub-Judge of Devakvttah who 
had permitted respondent No. 1 to amend 
his petition which he had presented to the 
Court on July 3, 1934, praying that the 
Petitioner and other respondents to these 
proceedings be adjudged as insolvents. The 
petition has been very ably argued on 
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behalf of the parties, and I have been 
called upon to satisfy myself whether the 
orders passed by both these Courts were 
according to law. Respondent No. 1 had in 
his petition for the adjudication of the peti- 
tioner and the remaining respondents, 
relied on certain acts of insolvency which 
were stated by him in para. 6 of his peti- 
tion. I have examined para. 6 of the peti- 
tion generally and para. (6) (e) of the peti- 
tion particularly, and am of the opinion that 
the transfers referred to in that clause 
were only those which were alleged to 
have been effected by the respondents to 
the petition during the three months pricr, 
to the closing of the Oourt for summer 
recess on May 1, 1934, and did not cover 
the acts which might have been committed 
by them subsequently, i. e. within three 
months before the actual presentation of 
the petition. 

There is no doubt that the petition for 
amendment was presented on account of a 
Fall Bench decision of this Court in 
Chenchurammana v. Arunachalem (1) in 
which, while overruling Narayana Ayyar v. 
Official Receiver, South Malabar (2) it was 
heid that the period of three months fixed in’ 
8.9 (1) ie), Provincial Insolvency Act, is not a 
pericd of limitation but is a condition prece- 
dent during which the alleged acts of in- 
solvency must have been committed by the 
person or persons who is, or are, proposed to 
be adjudicated. It was accordingly held 
that the period of vacation would be of no 
avail to the petitioner in increasing the 
period within which the alleged acta of 
insolvency must be proved to have been 
committed by the respondents, and the 
provisions of the Limitation Act would not 
be able to help the petitioner in extending 
that period on account of the fact that the~ 
period of three months expired at a time 
when the Civil Courts were closed for 
long vacations. 

As the petition for ins.jlvency was in 
this case presented on July 3, 1934, and 
the alleged acts of insolvency were stated 
to have been committed on February 20, 
1934, and February 23, 1934, an application 
for amendment was considered to he 
necessary. ‘This was made on his behalf 
on July 23, 1935, with the object of in- 
cluding other acts of insolvency com- 
mitted by the the respondents in April, May 


(1) 58M 794;158 Ind. Cas. 1; A I R 1935 Mad. 857; 
69M LJ 283; (1935) M W N 665; 42 LW330;8 R. 
M 226 (F B). 

\2) 39 L W 449; 150 Ind. Cas. 339; A I R 1934 Mad 
294; (1933) M W N 1049; 6 R M 710, 
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and July 1934. These were not mentioned 
either specifically ‘or generally and were 
proposed to be brought, as the acts com- 
mitted before April 3, could not, accord- 
ing to the Full Bench decision, form 
a basis or ground for adjudicating respon- 
dents on the petition presented to the 
Court on July 3, 1934. It might be stated 
in passing that the Full Bench decision 
gave eflect to the rulings in Ha parte 
Games; In re Bamford (8) and In re Maund, 
Ex parte Maund (4). 

Ihave tried to show that this was not, 
as stated by the District Judge in his 
judgment dated October 3, 1936, merely 
a case of specifying the acts in detail which 
had already been alleged. The application 
for amendment was put in with the object 
of saving it from being dismissed by plead - 
ing further acts of insolvency, which ac 
cording to the Full Bench authority were 
no longer so and had ceased to be im- 
peachable under the Insolvency Act. It 
must be stated at the outset that under 
the provisions of the Insolvency Act the 
provisions relating to amendment of plead- 
ings contained in the Code of Civil Pro- 
cedure would be applicable to the petitions 
made under the Act. I am also fully aware 
of the established rules and practice of the 
Courts, both in kngland and in India, 
which act with considerable liberality in 
the matter of granting’ amendments and 
“which should be allowed” as remarked by 
Lopes, L. J., in Weldon v. Neal (5), 

“however negligent or careless the first omission 
and however late the amendment, if it can be 
allowed without injustice to the other side.” 

But the limitations of tnis rule have 
been, on account vf a series of authorities, 
also well-detined. As pointed out by Lord 
Buckmaster in Ma Shwa Mya v. Maung 
Mo Hnaung (6) at p. 839: 

“All rules of Oouit are nothing but provisions 
intended to secure the proper aministration of 
justice, and it is, therefore, essential that they 
should be made to serve and be subordinate to 
that purpose, so that full power of amendment 


must be enjoyed, and should always be liberally 
exercised,” 
the 


The noble Lord, however, adds 
following qualitication which should not 
be lost sight of: 


“Nonetheless, no power has yet been given to 


(3) (1879) 12 Ch. D 314; 40 L T 789,27 W R 744. 
(4) (1895) 1 Q B194; 64 LJ Q B 183315 R 159; 72 
LT 58; 43 W K207. 
aË (1887) 19 Q B D 394; 56 L J Q B 821; 35 W R 
«820 


(6) 48 O 832; 63 Ind. Cas. 914; A IR1922 P O 
219; 48 I A 2la; 4 UBR 30; Q921) M W N 336; 30 
M L T28; 21 Bom. L R 682 (P'O). 

*Page of 48 O.—|Ea.] 


GOPI NATH ò. Kasai Ram (LAH.) 


75i 


enable one distinct cause of action to be substi- 
tuted for another." 


If I found that respondent No. 1 wasin 
this case relying on the same cause of action 
which he had pleaded in the petition or 
that he was merely asking for further 
relief or an appropriate remedy which he 
had on account of some slip or mistake 
forgotten to ask in his petition, it would 
not have been necessary for me to examine 
the orders passed by the lower Courts 
minutely and revise them, if necessary. 
But when I find that by this device, res- 
pondent No. 1 wishes the Courts to help him 
in alleging new acts of insolvency, which 
according to the Full Bench authority had 
become unimpeachable and ceased to be 
acts of insolvency in fact under s. 9 of the 
Act, and on which he neither relied nor did 
he intend to rely when presenting his 
petition, the matter assumes a different com- 
plexion. If the amendment were allowed 
to remain, the petitioning creditor would 
be enabled to substitute new grounds for 
those which he hadset up originally but 
which are of no avail to him now. This 
is bound to cause serious injury and 
grave injustice to the other party which 
cannot be compensated by costs. It is true 
that the Courts have wide powers in this 
matter but they have to be exercised judi- 
cially and with care. The effect of grant- 
ing this amendment would be to clothe 
the petitioning creditor with rights which 
he would not have had, if a new petition 
for insolvency was presented by him on 
the date on which he applied for leave to 
amend. In these circumstances I hold 
that an amendment of this nature prayed 
could not be granted. The amendment is, 
therefore, cancelled and the petition allowed 
with costs throughout. 


N.-8. Petition allowed. 


LAHORE HIGH COURT 
Civil Revision No. 609 of 1937 
November 11, 1937 
TEK CHAND, J. 
GOPI NATH OWwNER or Firm CHHEDI 
LAL GOPI NATH—Daranvanr— 
PETITIONER 
versus 
KASHI RAM—PGLAINTIFE—RESPONDENT 
Legal practitioner—Fee—Client agreeing to 
munshiana and Pleader's fees—Suit by Pleader for 
munshiana, held maintainable. f 
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One of the terms of the engagement of 2 Pleader 
was that he would be paid Rs. 70 for himself and 
Rs. 7 as his munshi's remuneration ; 

Held, that the Pleader was entitled to suefor the 
munshiana. 

O. R. from the decree of the Senior 
A Judge, Ferozepore, dated May 15, 
1937. 

Mr. Shamair Chand, for the Petitioner. 

Mr. M. L. Puri, for the Respondent, 

Order.—On the findings of fact con- 
currently recorded by the Oourts below 
there is no ground for interference on 
the revision side. It has been found that 
the defendant had engaged the plaintiff 
on adaily feeof Rs. 70 for himself plus 
Rs. 7 as munshiana. It has also been 
found thatthe plaintiff worked for the 
defendant at Meerut on the five days in 
question. In these cireumstances there 
is no doubt that the plaintiff was 
entitled to a decree for the amount 
claimed. 

The only question that was argued 
before me in a faint-hearted manner by 
Mr. Shamair Chand was that the Pleader 
could not sue for the munshiana. But it 
was one ofthe termsof the engagement 
of the plaintiff that he would be paid 
Rs. 70 for himself and Rs. 7 as his munshi's 
remuneration. The plaintiff, therefore, 
was clearly entitled tosue for the munshi- 
ana, The petition for revision fails and 
is dismissed with costs, 

D. Petition dismissed. 


RANGOON HIGH COURT 
Civil al aa) ica No. 69 of 
1 


7 
January 26, 1938 
Ropeets, O. J. AND DUNK LBY, J. 
In the matter of U, a HIGHER GRADE 
PieapER, NGAZUN 

Legal Practitioners Act (XVII of 1879), s. 12— 
Pleader of 60 years, having unblemished character 
convicted for embezzlement of money—His name held 
should be struck off the rolls. 

Where a Pleader convicted under s, 409, Penal 
Code, for embezzlement was 60 years old having an 
unblemished character till then : 

Held, that though the circumstances made the 
case all the more distressing still the Courts had 
a duty to the public and to the profession itself, and 
that that duty could only be exercised by striking 
his name off the register of Pleaders. 

Mr. A. A. Darwood, for the Respon- 


dent. 
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Roberts, ©. J. -This case comes be- 
fore us under the provisions of s. 12, 
Legal Practitioners Act, 1879, to take 
whatever steps may be necessary there- 
under. The respondent in the case was 
convicted by tne Township Oourt of 
Ngazun on July 6, 1937, of an offence 
under s.409, Penal Code, and sentenced 
to imprisonment till the rising of the 
Oourt and to pay a fine of Rs. 150 
or in default, to suffer four months’ 
rigorous imprisonment, and the facts are 
that he had drawn out a sum of Rs. 98 
which, subject to proper deductions for his 
fees, should have been made over to his 
client. Much time was expended in the 
trial Court and in the Court of Session in 
endeavouring to show that tnere were 
Various sums due from his client to him 
which he was entitled to deduct, but the 
effect of this evidence was that the 
Magistrate disbelieved it, and although 
it may be open to question whether in 
fact the amount which he enbezzled 
was accurately checked, there can be no 
question thatas the case comes before 
us now we can only deal with it upon 
the footing that he has been convicted 
of embezzlement, be it of a large or a 
small sum of money. And the appeal 
which he brought in the Sessions Court 
was dismissed and the matter was pursued 
so far as it could be pursued by an 
application in revision, but when all is 
said and done, there stands this conviction 
for embezzlement. It is said that the 
respondent is a man of over sixty years 
of age, who has had hitherto an unblemish- 
ed character, as this makes the case all the 
more distressing; but we have a duty to 
the public and to the profession itself, 
and we think that that duty can only be 
exercised, painful as it is for us to .do 
so, by striking the respondent off the 
register of Pleaders. ; 


Dunkley, J.—I agree. 


4 
1 
D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Appeal No. 325 of 1934 
August 6, 1937 
Buen AND Laksamana Rao, JJ. 
MUTHU RAMA REDDI—APPELLANT 
versus . 
„MOTILAL DAGA, TRADING UNDER 
NAME AND sSTYLE or Sait BALAKISANDAS 
MOTILAL AND OTSERE -- RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 182, 
- Exp. 2—Transfer of decree for execution — Decree 
Court, if can transfer it to third Court —Such an 
application, if step-in-aid —Civil Procedure Code (Act 
V of 1908), s. 42 — Transferee Court, if can order 
simultaneous execution or transfer decree for execution 
to another Court—‘Final order” within meaning of 
Art. 182, cl. (5), Limitation Act — Application for 
transfer of decree~—Court ordering remedying defecta 
—Order, held not final.. 

There is nothing in the Code of Oivil, Procedure 
to prevent simultaneous execution of a decree in 
more than one Court, though it is a matter for the 
discretion of the Court to permit or refuse concurrent 
execution. The decres Oourt retains control over 
execution proceedings, Even after the transfer of 
the decree, an application to the decree Oourt to 
transfer the decree to a third Oourt for execution is 


one made tothe proper Courtand amounts to a step- . 


in-aid of execution. Mahadum Beg v. Muhammad 
Meera Sahibi1), K. E. Deb v. N. L. Chowdhury (2) 
end Kanti Narain v.Madan Gogal (3), referred 
6. 

Section 42,'Civil Procedure Code, does not give 
power to the transferee Court to order simultaneous 
execution or to send the decree to another Court for 
execution, What is material under the amended 
Art. 182, cl. 5, Limitation Act, is the date of the final 
order onthe application and not the date of the ap- 
plication. Theorder need not be an order onthe 
merits or a judicial determination of the matter in- 
volved in the application, but the words ‘final 
order’ imply that the proceeding has terminated so 
far asthe Oourt passing itis concerned, It cannot 
mean the ‘last order’ in point of time, irrespective 
of whether it terminates the proceadings so far as 
the Court is concerned. Where therefore the Oourt 
makes an order granting further time for remedying 
the defects in an application made to it for transfer of 
the decree, the proceedings are not terminated and 
the.order is not a final order within the meaning of 
‘ol. 5, Art. 182, Limitation Act. Chidambara Nadar v. 
Rama Nadar (6), relied on. 

` 0. A. against an order of the Sub-Judge, 
Oocanada, dated July 5, 1934. 

Mr. K. Bhashyam Atyangar, for the 
Advocate-General and Mr. A. Satyanara- 
yana, for the Appellant. 

Mr. K. Subramanyam, for the Respon- 
denis. 


Lakshmana Rao, J..—This appeal arises 
«out of an application for transmission of 
the decree in O.S. No. 72 of 1922 on the 

milo of the Subordinate Judge of Cocanada 
for execution to the District Court of 
mSouth Arcot and tue questions for deter- 


mination are (1); whether the application’ 


is barred by limitation against the appel- 
lant (defendant No. 3) and (2) whether the 
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decree is executable against him. Respon- 
dent No. 1 is the decree-holder and the suit 
was for recovery of Rs. 28,374-11-9 due 
under two promissory notes executed by 
the appellant and respondents Nos. 2 and 
3. The appellant pleaded that he was a 
surety and the suit was decreed on February 
19, 1923, as follows : 

“Tt is ordered and decreed that the plaintiff (res- 
pondent No. 1) do proceed against defendants Nos. 1 
and 2 (respondents Nos. 2 and 3) in the first instance 
and against defendant No. 3 (appellant) in case the 
amount cannot be realised from defendants Nos lund 
2 and do recover Rs..25,777-4-9 with further interest 
and proportionate costs.” 

A sum of Ra. 3,652-4-1 was realised by 
1926 by executing the decree against 
respondents Nos. 2 and 3, and two applica- 
tions were filed by the decree-holder on. 
January 18, 1927, for transmission of the 
decree to the District Munsifs of Kovvur and 
Rajahmundry for simultaneous execution 
against respondents Nos. 2 and 3. The 
applications were ordered on January 20, 
1927, and decree copies were transmitted to 
the D.strict Munsifs of Kovvur and Rajah- 
mundry. No steps were, however, taken at 
Kovvar or Rajamundry and an applica- 
tion for transmission of the decree to the 
Sub-Gourt of Vizagapatam for execution 
against respondeats Nos. 2 aud 3 were tiled 
in the Sub-Court of Cocanada on January 
20, 1430 (January 18 and 19 being holidays). 
It was alleged in the petition that the decree 
copies transmitted to the District Munsifs of 
Kovvur and Rajamundry had been returned 
though in fact only the decree copy sent to 
the District Muasif of Kovvur nad been 
returned, and the application was defective 
in other respects as well. So it was returned 
on January 23, 1930, for amendment, and 
the decree-holder applied for and obtained 
time for that purpose on several occasions. 
The application was returned for the last 
time on October 9, 1930, and it was not re- 
presented thereafter. The application out of 
which this appeal arises was filed on 
September 27, 1932, for transmission of the 
decree tothe District Court of South Arcot 
for execution against the appellant and 
respondents Nos. 2 and 3, and the latter did 
not appear. Ib was not alleged in the appli- 
cation that the decree amount cannot be 
realised from respondents Nos. 2 and 3 and 
the appellant pleaded that the decree can- 
not be executed against him until then. 
Even otherwise he contended that the 
application of January 20, 1930, was not 
made to the propar Court and cannot save 
limitation, but the Subordinate Judge over- 
ruled the plea of limitation on the ground 
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that the present application was filed within 
three years of the prior application, The 
contention that the prior application was 
not made to the proper Court and cannot 
save limitation was not considered, and 
thcugh evidence was not led, and there is 
nothing on record to show that the decree 
amount cannot be realised from respondents 
Nos. 2 and 3, the Subordinate Judge nega- 
tived the other plea on the ground that 
the decree does not say that the decree- 
holder should exhaust the properties of 
tespondents Nos. 2 and 3 before proceeding 
against the appellant, and that the time 
for executing the decree against the appel- 
lant had arisen in 1932 when the decree- 
holder was obliged to take out the execution 
against him. 

Hence this appeal and it was argued 
first, that assuming the decrce to be exe- 
cutable against the appellant, the applica- 
tion of January 20, 1930, cannot prevent 
time from running and the present appli- 
cation was barred by limitation against 
him. Article 182, cl. 5, Limitaticn Act, which 
was relied upcn by the decree-holder, allows 
three years irom the date cf the final order 
on an application made in accordance with 
Jaw tothe proper Court for execution or 
to take scme step-in-aid of execution of 
the decree, and it was ccntended on behalf 
of the appellant that the application of 
January 20, 1930, was not even made to 
the proper Court within the meaning of 
that clause. ‘Proper Court,’ according to 
Expln. 2 to Art. 182, means the Court 
whose duty it is to execute the decree, and 
it was urged that once the deeree is trans- 
mitted to another Court for execution, that 
Court alone can execute it and the Court 
which passed the decree is not competent 
to entertain an application for transmis- 
sion or execution, until the decree is 
returned to it with a certificate of non- 
satisfaction. This contenticn was not dealt 
with by the Subordinate Judge, though it 
was pressed before him and a finding had 
to be called foras to whether the decrees 
transmitted to the District Munsifs of 
Kovvur and Rajahmundry had been re- 
turned to the Subordinate Judge of Coca- 
nada by January 20, 1930. lt is now 
agieed that, as found by the Subordinate 
Judge, only the decree copy sent to the 
District Munsif of Kovvur had been returned, 
and the questicn is whether by reason of 
the none-return of the decree copy by the 
other Court, the Sub-Court of Cocanada 
was not ccmpeterit to entertain an appli- 
cation for transmission of the decree to the 
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District Court of South Arcot. This ques- 
tion was decided in Mahadum Beg V. 
Muhammad Meera Sahib (1), in which all 
the previous decisions were considered 
and we see noreason for dissenting from 
the view taken therein that in such cases 
the Court which passed the decree is 
competent to transfer the decree to a third 
Uourt for execution. To the same effect 
are the decisions in K. K, Deb v. N. L. 
Chawdhury (2) and Kanti Narain v. Madan 
Gopal (3), andan examination of the rele- 
vant provisions of the Civil Procedure Code 
leads to the same result. 


There is nothing in the Code to prevent 
simultaneous execution of a decree in more 
than one Court, though it isa matter for 
the discretion of the Ovurt to permit or 
refuse concurrent execution, and it is clear 
from the provisions of O, XXL, r. 26, which 
requires the transferee Court to stay exe- 
cuuon to enable the judgment-debtor to 
apply to the Court which passed the decree 
for an order to stay execution or for any 
cther order relating to the decree or execu- 
tion which might nuve been made by such 
Oourt if execution had been issued thereby 
or it application ior execution nad been 
made thereto, that the Court whicn passed 
the decree retains control of the execution 
proceedings. Section 46, which relates to pre- 
cepis, pots 10 the same Conclusicn and 
the power to crder simultaneous execution 
ot send the decree to another Court for 
execution 18 vested in ithe Court which 
passed the decree. Section 42 does -not 
empower the transferee Ocurt to order 
simulianeous execution or send the decree to 
anotLer Court tor execution, and as pointed 
out in Mahadum Beg v. Muhammad Meera 
Sahib (|) aud Subba Hao v. Ankamma (4), 
tLe decision of ihe Privy Council in Maha- 
rajah of Bobbila v. Kaja Narasaraju (9), 
does not touch this question. ‘Lhe ques- 
tion there was whether an application 
would lie to the Distiict Oourt o1 Vizaga- 
patam tor sale of property atbached by the 
District Munsit of Farvatipur, and as 
observed already, 1tia tor he Court which 
passed the decree to decide whether in the 


d) A IR 1928 Mad, 493; 110 Ind. Cas, 829. 
(2) 5 k 397; 10: Ind, Cas, 183; A1 R 1927 Rang. 
98. 


(3) ALK 1935 Lah. 465; 157 Ind. Cas. 488, 37 PLR 
636; o k L 116 (F B) . 

(4) 6&3 MLJ to; 140 Ind. Cas, 591; A I R 1933 Mad. 
110; 36 L W720; Ind. Rul. (1933) Mad. z5, 
> (9) 39 M 640, šo ind, Cas, 602; A LR 1916 P C 16; 4 
LA 236; 31M L J 300; 18 Bom. L R 909; ia AL J 
lizy; LU M LT 472, 24U Lid 478, 4 L W 888; z1 O W 
N 162;1 P LW 26 P O) 


such an order. 
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circumstances of any case simultaneous 
execution against different properties in 
different Courts should be ordered or the 
proceedings should be withdrawn from one 
Court and transferred to another Court. 
As application for either relief would there- 
fore lie only to the Oourt which passed the 
decree and it would bethe proper Oourt 
within the meaning of Expln. 2 to Art. 182. 
The Sub-Court cf Cocanada was thus the 
proper Court and the application of Janu- 
ary 20, 1930, was an application 10 take 
some step-in-aid of execution. But what 
is material under the amended Art. 182, 
cl. 5 is the date of the final order on the 
application and not the date of the appli- 
cation, and it remains to consider whetner 
the order of October 9, 1930, granting 
further time fcr remedying the defects is 
The order need not, in our 
opinion, be an order on the merits or a 
judicial determination of the matter in- 


. volved in the application, but as pointed 


out in Chidambara Nadar v. Rama Nadar 


. (6), in which the previous decisions were 


` represented. 
within the meaning of Art. 182, cl. 5, and’ 


considered, the words ‘final order’ imply 
that the proceeding has terminated so far 
as the Court passing it is concerned, It 
cannot mean the ‘last order’ in point of 
time, irrespective of whether it terminates 
the proceedings so far as the Court is 
concerned, and the order of October 9, 


- 1930 merely granted further time for 
‘remedying the defects. 


It did not terminate 
the proceeding and the application was not 
There was thus no final order 


it follows that the application is barred 
by limitation as against the appellant, 

As regards the second question, the decree 
provides that the appellant should be pro- 
ceeded against only in case the amount 
cannot be realised from respondents Nos. 2 
aod 3 and it was not alleged in the applica- 
tion for transmission that the amount cannot 
be realised from respondents Nos.2 and 3. 
No evidence was led about it nor is there 
anything on record to show that the amount 
cannot be realised from respondents Nos. 2 
and 3. The assumption of the Subordinate 
Judge that the decree holder must have 
been obliged to apply for execution against 
the appellant in 1932 is unwarranted, and 
it follows that the appellant cannot be 
proceeded against. in the result the appeal 
is allowed and the application will stand 
dismissed against the appellant with costs 


(6) (1937; 1M L J 453; 168 Ind. Cas, 561; A I R 1937 
Mad. 385; I L R (1937) Mad, 616; (1937) M W N 31 and 


35; 9 R M 607; 45 L W457; 
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throughout. The Advocate’s fee is in the 
circumstances of the case fixed at Rs. 250. 
N-D. Appeal allowed. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 92 
of 1938 
March 23, 1938 
GRUER, J. 
In re BIHARI—Non-APPLIOANT 

Criminal Procedure Code (Act V of 1898), s. 139-A 
(2)~Non-applicant’s dental of existence of public 
right proved—Magistrate, if can order either side to 
bring civil suit. : f 

H the Magistrate on enquiry finds that there is 
any reliable evidence in support of the non-applicant’s 
denial cf the existence of a public right, he shall stay 
the proceedings until the matter of the existence of 
such right has been decided by a competent civil 
Court. The Magistrate is not empowered to order 
eitber side to bring a civil suit. Kogan v. Foujdar 
(1), referred to. : a h 

Ur. Ref. made by tho Additional Dis- 
trict Magistrate, Raipur, for revision of 
the order of the Court of the Tahsildar 
and Magistrate, Second Class, Mahasamund, 
dated November 8, 1937, in Mis. Cr. Case 


No. Lof 1937. 


Order.—Certain residents of village 
Khuter: lodged a complaint under s. 133, 
Criminal Procedure Code, against Bihari 
for causing obstruction to: a nala by 
erecting a dam across it in his own field 
thereby causing the public road Khasra 
No. 393 to be inundated. After enquiry 
the Magistrate came to the conclusion 
that the non-applicant’s denial of the right 
of free passage of water through his held 
was a bona fide one. He stayed the pro- 
ceedings until decision of the matter in 
dispute by a competent Civil Court, direct- 
ing that a civil suit should be brought 
by the non-applicant himself. The case 
has now been reported by the Additional 
District Magistrate, Raipur, with a re- 
commendation that this last order directe 
ing Bihari to bring a civil suit should 
be set aside. 

The reference has been properly made 
and must be accepted. Section 139-A (z2), 
Criminal Procedure Code, says that if the 
Magistrate on enquiry finds that there is 
any reliable evidence in support of the 
non-applicant’s denial of the existence of 


“a public right he snall stay the proceed- 


ings until the matter of the existence of 
such right has been decided by a compe- 
tent Civil Court. The Magistrate is not 
empowered to order either side to bring a 
civil suit. This follows from the section 


156 
itself, The point was considered in Rozan 
v. Foujdar (1) which pointed out that the 
Magistrate cannot compel either party to 
go to the Oivil Court, if the denial is proved; 
the Criminal Court holds its hand and it 
will be the business of the applicant to 
bring a civil suitif he likes. Inthe pre 
sent case there wasno reason for the non- 
applicant to take the initiative, and he 
should not be compelled to do so, The 
applicants can, if they so wish, and if 
they do not, things will go on as before. 

The order requiring Bihari to file a civil 
suit is vacated. 

Order accordingly. 


(1) 52 A 592; 125 Ind. Cas. 452; (1930) A L J815; 
Ind. pa (1930) All. 660; 31 Or. L J 839; A IR 1930 
All. 658. 





BOMBAY. HIGH COURT 
Notice of Motion in Appeal No. 88 of 1937 
February 10, 1938 
Braumont, O. J. AND Wassoopzw, J. 
Raja PRATAPGIR NARSINGIRJI— 
APPELLANT 
versus 
OFFICIAL LIQUIDATOR, PRAHLAD 

MILLS, Lip - RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, r. 10 
—Applicabitity to appeals from decrees or orderson 
Original Side—Word ‘suit’, if covers original applica- 
tion on which judgment appealed from is given. 

Order XLI, r. 10, Civil Procedure Code, applies to 
appeals from decrees or orders made on the Original 
Side of the High Court. Ratanchand v. Damji (2), 
relied on. . 

In the expression “the original suit” in O, XLI, 
r. 10, Oivil Procedure Code, the word “suit” is not 
used in the technical sense of a proceeding com- 
menced by plaint as provided in s. 26 ofthe Code. 
The context shows that in O. XLI, r. 10, the word is 
used to cover the original application on which the 
judgment appealed from was given, whatever its 
nature. . 

Mr. F. J. Coltman, in support of the 
Motion. 
Mr. M. C. Setalvad, Advocate-General, 


to show cause against the motion. 


Beaumont,C. J.—This is a Motion 
asking for seeurity for costs of the original 
hearing and additional security for the 
costs of the appeal. The original applica- 
tion from which the appeal arose was an 
application to set aside an order in winding 
up, which was refused, and the appeal is 
against such refusal. The applicants ask 
for further security, and contend that the 
Court is bound to direct further security 
to be given, since the appellant is residing 
out of British India and is not possessed of 
suficient immovable property within 
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British India and therefore it is argued 
that the Proviso to O. XLI, r. 10, Civil 
Precedure Code, applies. Un the other hand, 
the Advocate-General for the respondent 
contends that O. XLI, r. 10, nas no 
application to appeais from decrees or orders 
made on the Original Side and for that 
proposition he relies ona decision of this 
Court in Behram Jung v. Sultan Ali (1). I 
confess to feeling some difficulty in under- 
standing that decision. Tne learned Sir 
Basil Scott, O. J., did undoubtedly express 
the view that r. 725 of the Original Side 
Rules, which corresponded to the present 
1. 788 requiring a deposit of Rs. 500 to be 
made on ine filing of any appeal, was in- 
consistent with O. XLI, r. 10, and that ac- 
cordingly, applying s. 12¥ of the Code, 
O. XLI, r. 10 had no application to Original 
Side appeals. But the learned Cnief Justice, 
having expressed that opmion, then went 
on to say (page 9794] : 

“we seeno reason why we should exercise our 
discretion by ordering that the appellant da now 
give security for the cost of the original hearing.” 

But the only diseretion waich the Court 
could exercise was that conferred by 
O. XLI, r. 10. In my opinion, all that 
that decision really amounts to is that the 
mandatory provision in the Proviso to the 
Rule does not apply to the case of Origi- 
nal Side appeals where security has been 
given under the Orinal Side Rules. 1 agree 
in substance with that decision, because 
in my opinion the mandatory provisions in 
the. Proviso are sutficiently complied with 
if the Court orders security to be given 
for the costs of the appeal aud it is not com- 
pulsory to order security tor the cost of the 
sujt as well. Where therefore the appel- 
lant has already under the standing orders 
of the Court, given security in ks. a00, 
the provisions of the Rule nave been com- 
plied with and the Court is not bound to 
direct further security. But I cannot accept 
the view, which was not, | think necessary 
for the decision in that case, that O. XLI, 
T. 10, does not apply to appeals on the 
Original Side. Sir Norman Macleod, ©. J. 
seems to have taken the same view asli 
do in Ratunchand v. Damji (2). 

A further contention 1s raised by’ the 
Advocate-General that O. XLI, r. 10, does 
not apply to this case, because the Rule only 
deals with the costs of the appeal and of 
the origina] suit and it is said that in this 
ise 37 B 572; 17 Ind, Cas. 739; 14 Bom, L'R 


(2) 25 Bom, LR 468; 73 Ind. Cas. 474; A I R 1923 | 
Bom, 399. 
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case there was no original suit, the ap- 
plication being a petition. In my opinion, 
however, in the expression “the original 
suit’ in O. XLI, r. 10, the word “suit” is not 
used in the technical sense of a proceeding 
commenced by plaint as provided ing. 26 
of theCode. The context seems tome to 
show that in O. XLI, r. 10, the word is used to 
cover the original application on which the 
judgment appealed from was given, what- 
ever its nature. The fact that under 
O. XLIII, r. 2, the Rules of O. XLI, apply, 
so far as may be, to appeals from orders 
tends to confirm this view. In my opinion, 
we are not bound to order any further 
security, seeing that some security has 
already been given. But I think that we 
have a discretion to order further security 
for the costs of the appeal, and if we think 
fit, security for the costs of the original 
hearing. I am satisfied on the affidavits 
that the respondent resides out of British 
India and has not sufficient immovable 
property in British India. On the evidence 
the whole of his property is subject to mort- 
gages and attachments. I think, therefore, 
on the merits there is a case for directing 
security to be given. We think that the 
amount claimedin the notice of motion is 
reasonable, that is to say the respondent be 
ordered to give security in the sum of 
Rs. 1,000 for the costs of the original hear- 
ing and an additional sum of Rs. 500 for 
the costs of the appeal making a total of 
Rs, 1,500. Costs will be costs in the appeal. 
Security to be given within a fortnight. 
Appeal to stand over for a week. 
Wassoodew, J,—I agree. 
8. Order accordingly. 





MADRAS HIGH COURT 
Second Civil Appeal No. 567 of 1933 
April 28, 1937 
VENKATARAMANA Rao, J. 
C. K. SAMARAPURI OHETTY— 
APPELLANT 
“Ersu, 


t S 
P. THANGAVELU CHETTY AND ANOTHER 


—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 78—Gross 
neglect, what 1s—Prior mortgagee allowing mortgagor 
to retain title deeds and delay registration—Sub- 
sequent mortgagee satisfying himself that there was 
no encumbrance on property and taking mortgage— 
Prior mortgagee held guilty of gross neglect. 

Any act or omission on the part of the prior mort- 
gagee which has enabled the mortgagor to deal with 


the property as if it was not encumbered would be’ 


gross neglect within the meaning ofthe s. 78, Trans- 
fer of Property Act. Failure to secure the title 
deeds or the delay in registration, arg circumstances 
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each standing by itself may not be evidence of 
negligence, but both circumstances taken together, 
coupled with the other conduct, may be evidence of 
gross negligence. Lloyds Bank, Ltd. v. Guedar & Co. 
(1), relied on. 

Where a prior mortgagee allowed the mortgagor to 
retain the title deeds of the mortgaged property and 
also allowed him to delay registration in order to 
enable him to secure the necessary funda for pay- 
ment of the amount due to him, that is, to raise the 
money “by borrowing or by selling any of his propèr- 
ties and a subsequent mortgagee after satisfying 
himself that there was no encumbrance on the pro- 
perty took the mortgage of the property and regis- 
tered it: 

Held, that the prior mortgagee was guilty of gross- 
negligence within the meaning of s. 78, Transfer of 
Property Act, Lloyds Bank, Ltd. v. Guedar & Co. (1), 
approved. 

S. C. A. against the decree of the 
District Court, Ohittor, in A. S. No. 6 of 
1932. 

Messrs. K. Rajah Iyer and D. Narasa- 
raju, for the Appellant. 

Messrs. B. Somayya and N. C. Viraragha- 
vachariar, for the Respondents. 


Judgment.—The question involved in 
this second appeal is whether the mort- 
gage in favour of defendant No. 2 dated 
Mas 12, 1927, is entitled to priority over the 
plaintiff's mortgage dated March 10, 1927. 
To determine the point in con'roversy, a 
few facts may be necessary. Defendant 
No. 1 admittedly was a person who became 
indebted some time prior to 1927 and this is 
evidenced by the fact that there was a 
sum of Rs. 2,000 for principal and interest 
due to one Motichand: vide Ex. 8. Itis 
stated that the amount due to Motichand 
was also secured by an equitable mort- 
gage evidenced by Ex. 8-a. It is the 
ease of defendant No. 2 that in order 
to discharge this equitable mortgage, de- 
fendant No. 1 borrowed from him a sum of 
Rs. 2,000 ‘on March 9, 1927, on a pro 
missory note bearing the said date and as 
security for payment thereof executed 
also an equitable mortgage evidenced by 
Ex. 2-a, but he was also desiring to take 
a registered simple mortgage after he got 
an encumbrance certificate, assuring him- 
self that there were no encumbrances on 
the property. This encumbrance certifi- 
cate was obtained and delivered on May 
11, 1927, which disclosed no registered 
encumbrances on the property. On May 
12, 1927, asimple mortgage was executed 
in his favour for a sum of Rs. 2,500 part 
thereof being a sum of Rs. 2,185-15-0 
being the amount stated to be due in res- 
pect of the loan already advanced by him 
and part thereof Rs. 314-0-2 advanced on 
the date of the mortgage. This- mortgage; 
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was duly registered. His case further 
is that on his mortgage he obtained a 
decree and brought the properties to sale, 
and at the time when he brought the pro- 
perties to sale in execution of his decree, 
he found that there was a mortgage in 
favour of the plaintiff, but in the mean- 
while the plaintiff bas instituted this suit 
on his mortgage. In defence thereto, 
defendant No. 2 pleaded in para. 4 of the 
written statement that he obtained a 
simple mortgage dated May 12, 1927, 
after assuring himself that there was no 
kind of encumbrances thereon and obtain- 
ing an encumbrance certificate dated May 
11. 1927. He further pleaded the equit- 
able mortgage dated February 9, 1927. It 
may be stated that the title deeds were 
produced by defendant No. 2, and it is his 
case that it was handed over to him on 
the date of the equitable mortgage or at 
any rate it may be taken that he was in 
possession of tke title deed on the date of 
his simple mortgage of May 12, 1927. 
There are other defences raised which it is 
not now material to consider for the point 
on which I propose to rest my decision. 
One of the issues in tke case is “is defen- 
dant No.2 entitled to priority, and if so, for 
what amount ?” 

The learned Subordinate Judge found in 
favour of defendant No. Zon the equitable 
mortgage and gave priority on that foot- 
ing to the extent of the amount ‘covered 
by the equitable mortgage and for the 

alance amount Rs. 314 which was ad- 
vanced on the date of the simple mortgage, 
under s. 76, Transfer of Property Act. The 
learned District Judge on appeal was of 
the opinion that the equitable mortgage 
relied on was inadmissible in advance on the 
ground that Ex. 2-@ which evidenced the 
mortgage required registration. He further 
found that this equitable mortgage could 
not have come into existence on the date 
on which it purported to have come into 
existence, but he nevertheless found that 
the sum of Rs. 2,000 was really advanced 
by defendent No. 2 for discharging the 
loan in favour of Motichand. At any rate, 
according to him, the evidence is in favour 
ofthe discharge being on the date of May 
12,1927. I accept the said finding. What 
is the result? It must be taken that the 
entire sum of Rs. 2,500 must be deemed 
to have been advanced on May 12, 1927. 
Under what circumstances did he advance 
the amount? He wanted to assure himself 
that there was no prior encumbrance on 
the property. He insisted on an encumbrance 
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certificate and got it and it disclosed no 
encumbrance. He secured possession of the 
title deeds of the property and ke got also 
an assurance from the mortgagor by 
introducing a recital to that effect in his 
mortgage deed. The question is, under 
such circumstances is he not entitled 
to priority under s. 78, Transfer of Property 
Act, over that of the plaintiff's mortgage? 
Under s. 78, before defeating a prior 
mortgagee of his right to recover the money 
under his mortgage in preference to all 
mortgages subsequent to the mortgage in his 
favour, it must be found asa fact that the 
prior mortgagee was guilty of fraud, mis- 
representation or gross neglect. There is 
no question of fraud and misrepresenta- 
tion in this case. The cnly question is 
whether there was gross neglect cn his 
part. In my opinion, any actor omission 
on the part of the prior mortgagee which 
has enabled the mortgagor to deal with 
the property as if it was nob encum- 
bered would be gross neglect within the 
meaning of the section. I am prepared to 
accept the definition given by Page, J. in 
Lloyds Bank, Ltd. v, Guzdar & Co. (1), relied 
on by Mr. Somayya, wherein at p. 884* the 
learned Judge says thus: 

“In my opinion, ‘gross neglect’ in s. 78 means 
and involves failure on the part of the prior mort- 
gages totake such reasonable precautions against 
the risk of a subsequent encumbrancer being 
deceived as in the circumstances renders it unjust 
that | the earlier mortgage should retain its 
priorily. 

The question is, what is the act or 
omission which can be attributed to the 
prior mortgagee which could render his 
conduct to be grossly negligent ? In his mort- 
gage dated March 10, 1927, the mortgagor 
assured him that there was no alienation 
in favour of anybody. In token of that 
assurance there is the following recital: 
“In support hereof I have delivered four 
title deeds to you,’ and it is a fact that 
the title deeds were not delivered on that 
date. It is no doubt, as pointed out 
in Rangaswami Naicken v. Annamalai Mu- 
dali (2), that the mere failure to secure 
Possession of the title deeds may not be 
such evidence of gross negligence as would 
defeat his right to get the money secured 
on his mortgage in preference to other 
subsequent mortgagees, but the matter 
does not rest on the mere failure to secure 
possession of the “title deeds. He has 


(1) 56 0 868; 121 Ind. Oas. 625; A I R 1930 Cal, 28; 
Ind. Rul. (1930) Cal. 129. 
(2) 31M 7; 17 M LJ 499. 
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delayed registration of his document until 
June 1927. The case in Rangaswami Naic- 
ken v. Annamalai Mudali (2), is again 
relied on by Mr. Somayya for the position 
that even though he may have delayed 
registration, still the delay coupled with 
the fact of his notsecuring the title deeds 
would not amount to gross negligence 
as laid down in that decision, but as 
that decision itself points out, there must 
not have been any conduct on the part of 
thè mortgagee which would disentitle him 
to the relief which he can justly claim by 
reason of his being a prior mortgagee, that 
is, he must not have been guilty of any 
act or conduct on his part which would 
have the effect of inducing a subsequent 
mortgagee to advance money on the faith 
that. ib was not encumbered. He must 
not. be himself a party to any act by 
which the mortgagor would be enabled to 
deal with the property. Failure to secure 
the title deeds or the delay in registration 
_ are circumstances each standing by itself 
may not be evidence of negligence, but 
both circumstances taken together coupled 
with the other conduct, may be evidence 
of gross. negligence. Now the plaintiff in 
his deposition admits what the reason for 
the delay is. He states thus: | 

“Defendant No. 1 asked me to delay the registration 
saying that he would pay back the amount soon 
and registration would make the transaction public 
and bring him to disgrace. He was a merchant 
and a Union member of Tiruttani. So I agreed to 
delay.” 

This shows that he allowed the mort- 
gagor to delay registration in order to 
enable the mortgagor to secure the neces- 
sary funds for payment of the amount due 
to him, that is, to raise the money by 
borrowing or by selling any of his proper- 
ties. Under such circumstances, allowing 
the mortgagor to retain the title deeds 
would be tantamount to allowing the 
mortgagor to deal with the property in 
order to enable him to raise and pay the 
money due under the mortgage. It seems 
to me, therefore, the plaintiff was guilty 
of gross negligence within the meaning of 
s. 78, Transfer of Property Act. Mr. Somayya 
strenuously argued that the plea based on 
s. 78, Transfer of Property Act was not 
raised in the written statement, and it is 
not open to the Courts to go into that plea, 
and his client, was put to considerable 
inconvenience thereby. I quite admit that 
the plea should have been taken in the 
written statement, but there were facts 
alleged in the written statement on which 
such a pleacan be found, because para. 4 
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of the written statement distinctly states 
that the simple mortgage was taken on the 
faith of an assurance given to the mortgagee 
that there was no encumbrance and after 
defendant No. 2 satisfied himself by produc- 
tion of the encumbrance cettificate that there 
was no mortgage. Further, one of the 
issues in the case is, as I have already 
stated, “Is defendant No. 2 entitled to prio- 
rity, and if so, to what amount ?” In the first 
Court, at any rate, to the extent of 
Rs. 314-02 the plea based on s. 78, 
Transfer of Property Act, was allowed to 
be raised and gone into by the first Court. 
Therefore if the plea to the extent of 
Rg. 314-02 was allowed to be gone into, 
I do not see that any more facts are 
necessary for the pleain regard to the rest 
of the amount secured by the document. 
In the view the first Court took, it was not 
necessary to base its decision on s. 78 in 
regard to the amount covered by the 
alleged equitable mortgage, though I must 
say that the first Court was even prepar- 
ed to find in regard to the entire amount 
even on s. 78, Transfer of Property Act. 
The learned Judge observed thus in 
para. 21: 

“Defendant No. 2 had taken all reasonable precau- 
tions before Ex. 5, and had insisted on an encum- 
brance certifitate up to date. It was the plaintiff's 
negligence in not getting Ex. A registered forth- 
with and the absence of mention of his mortgage 
in the encumbrance certificate Bx, 4-b that 
induced defendant No. 2 to continue his loan 
under Ex. 2 and to advance a new loan of R£ 314-0-2.” 

Now that the learned District Judge 
was not prepared to uphold the equitable 
mortgage and only finds that an entire 
sum of Rs. 2,500 must have been advanced 
on the date of Ex. 5, there is no reason 
for disallowing the priority under 8. 18 in 
respect of the entire amount on the facts 
as found. I therefore set aside his decree. 
Defendant No. 2 is hereby declared entitled 
to priority in respect of the sum of 
Rs. 2,938-13-4 allowed by the first Court. 
Therefore, the decree of the learned 
District Judge will be varied by allowing 
priority to defendant No. 2 in respect of this 
amount. In regard to the question of costs, 
Ithink defendant No. 2 is entirely to blame 
in not specifically raising this plea in the 
written statement and he left it to the Courts 
to give him the relief on the facts deposed 
to by the plaintiff. In the circumstances 
1 direct each party to bear his own costs 
throughout. The memorandum of objec- 
tions is dismissed but without costs. 
(Leave to appeal refused). 


Nea Decree varied. 
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BOMBAY HIGH COURT 
Civil Appeal No. 61 of 1937 
October 7, 1937 
Beaumont, C. J. AND Brack WELL, J. 
CHUNILAL MAYAOQHAND—Puaintter 
—APPRLLANT 
versus | 
E.: E, MILLARD—RESPONDENT 
Letters Patent (Bom), cl.12—Money due on pro- 
missory note payable on demand, payable either at 
Poona, Bombay or elsewhere—Demand made in 
Bombay—Leave to bring suit, if can be granted. 
In a promissory note payable on demand. it was 
provided thatthe money was payable “either in 


Poona, Bombay or elsewhere.” The demand was 
made in Bombay: 

Held, that the leave to bring a suit on the note 
under cl. 12, Letters Patent (Bom), could be granted, 
the cause of action or a part of it arising in Bom- 
bay. Jal Jamshed Irani v. Jamshed Khodadad Irani, 
O, C.J. Suit No. 226 of 1931, followed, Narottamdas 
Harjiwandas v. Soonderbai, O. C. J. Appeal No. 7 
of 1936, distinguished 


Sir Jamshed Kanga, the Appellant, 

Beaumont, C. J.—This is an appeal 
from a decision of Engineer, J., and the 
only question is whether leave to sue should 
be given under cl. 12 of the Letters Patent 
on the ground that the cause of action or 
part of the cause of action accrued in Botn- 
bay. The suit is a suil on a promissory 
note payable on demand. The note so far 
as is material is in these terms: 

“On demand I promise to pay to Messrs. Ohunilal 
Khupchand & Co., or order the sum of Rupees one 
thousand only (Rs. 1000) with interest at the rate 
of 1 per cent. per mensem for value received in 


cash. Money payable either in Poona, Bombay or 
elsewhere.” 


It is dated January 28, 1937, and on July 
28, 1937, the creditor, by his attorneys, gave 
notice to the debtor demanding payment to 
the plaintiff in Bombay at his residence at 
New Hanuman Lane, or at the attorneys’ 
office, the office of the attorneys also being 
in Bombay. So that one has a demand for 
payment in Bombay and the plaintiffs’ con- 
tention that consequently the cause of action 
arcse is wholly or in part in Bombay, There 
can beno doubt that if the money is payable 
only in Bombay that does give this Court 
jurisdiction. The learned Judge refused to 
give leave under cl. 12 because, relying 
on a decision of this Court, he considered 
that the debtor had an option to pay either 
in Poona, or in Bombay or elsewhere and 
therefore it could not be said that the money 
was payable in Bombay. But in the decision 
on which the learned Judge relied, viz, 
Narottamdas Harjiwandas v. Soonderbai 
O. C.J. Appeal No. 7 of 1937. Decided on 
September 30,1936, by Beaumont, C.J. and 
Rangnekar, J. the Court was dealing with a 
contract forsale of goods and under that 
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contract moneys had to'be paid by the 
‘purchaser either in Bombay or Bulsar and 
the Court held that that gave an option to 
the purchaser to pay either in Bombay or 
at Bulsar and as he had elected to pay in 
Bulsar. it could not be said that the cause 
of action arose in Bombay. But that case 
is quite different from the present. Here 
the cause of action is on a promissory note 
payable on demand and the option, I 
think, lies with the creditor to demand 
payment ab such place as he chooses. 
Moreover, the place of payment specified 
in the note being Poona, Bombay or else- 
where, the stipulation as to place really 
amounts to nothing at all, since it provides 
that the promissory note is payable any- 
where. So that we have to deal with 
a promissory note payable on demand at 
any place and I agree with the unreported 
decision of Kania, J., in Jai Jamshed Irani 
v. Jamshed Khodadad Irani, O. O. J. 
Suit No. 226 of 1931. Decided on 
February 10, 1932, by Kania J. to which we 
have been referred, that since the creditor 
has demanded payment in Bombay, that 
fixes the place of payment and makes it 
unnecessary for the promisor to apply to the 
promisee to fix a placefor payment under 
s. 49, Contract Act. In my opinion in this 
case the moneys are payable in Bombay 
and that being so, the cause of action or 
part of the cause of action arose in Bombay 
and leave under cl. 12 of the Letters Patent 
should be granted. 

Blackwell, J.—I also am of opinion 
that in the case of a demand promissory 
note such as that before us in this case, the 
option rests with the creditor and not with 
the debtor as to the place of payment. 
Having regard tothe terms of the note, it 
was clearly,in my opinion, payable any- 
where and there was an option with the 
creditor to make a demand upon the debtor 
to pay him at such place as he chose. The 
plaintif made such a demand by his 
letter of July 28,1937, and in my opinion 
the demand beiug a demand for payment in 
Bombay, the place of payment was fixed 
once and for all. That being so, I think 
that the cause of action thereupon arose in 
Bombay and this Court has jurisdiction. 
The learned Judge based his opinion upon 
an unreported decision of the Appeal Court 
Narottamdas Harjiwandas v. Soonderbai, 
Decided on O. C. J Appeal No. 7 of 1936, 
September 30, 1936, by Beaumont, ©. J. and 
Rangnekar, J. but l entirely agree with the 
learned Chief Justice that that was a case 


of an entirely different character. I think -+ 
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with respect to the learned Judge, that he 
was wrong in attempting to apply the 
facta of that case to the present and was 
wrong in thinking that notwithstanding the 
demand made by the creditor, the opticn was 
still with the debtor according to that judg- 
ment, With respect to him I think that 
judgment hes no application to the facts of 
this case and T agree that Jeave should be 
granted. 
D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1101 of 1937 
February 24, 1938 
S. K. Guosg AND Nasim Aut, JJ. 
ASHUTOSH MANDAL AND OTAERS— 
J UDGMENT-DEBTORS — PETITIONERS 
Lersus 
GATI KRISHNA GHOSE AND OTAERS— 
JUDGMENT DEBTORE— OPPOSITE Party 

Bengal Tenancy Act (VIII of 1885), ss. 173 (3), 
174 (5)—Applicability of s. 174 (5) to applications 
under s. 173 (3). 

Sub-section (5) of s. 174, Bengal Tenancy Act, will 
apply to applications falling under s. 174 and will not 
apply to applications coming under sub-s, (3) of 
8. ` 
C. R. from an order of the District 
Judge, Burdwan, dated April 24, 1937, 

Mr. Gopendra Nath Das, for the Peti- 
tioners. 


Messrs. Amarendra Nath Bose and 
Hemanta Kumar Bose, for the Opposite 
Party. 


S. K. Ghose, J.—The petitioners in this 
. ease filed an application for setting aside a 
sale which was held in execution of a rent 
decree obtained by opposite party No. 2 
against the petitioners and opposite party 
No. 4. The grounds alleged in the peti- 
tion was that the sale processes had been 
suppressed, that the properties had been 
sold at an inadequate price and that one 
of the judgment-debtors, namely opposite 
party No. 4, had really purchased the pro- 
perties in the name of his uncle, opposite 
party No. 1. The Munsif dismissed the 
application, whereupon, the petitioners pre- 
ferred an appeal before the District Judge. 
The latter by his order dated April 24, 1937, 
dismissed the appeal holding that it was 
not competent in view of the provisions of 
s. 153, Bengal Tenancy Act. Against that 
order the petitioners have obtained this 
Rule. 
Mr. Das for the petitioners seeks to rest his 
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ease on sub-s. (5) of s. 174, Bengal Tenancy 
Act, contending that there is a right of 
appeal in all cases against an crder setting 
aside or refusing to set aside a sale. He 
has, however, conceded that it is controlled 
by s. 153. Mr. Das therefore takes up the 
position thatat any rate the learned Judge 
below ought to have held that the question 
of benami as alleged by the petitioners has 
taken the case out of s 153, that the matter 
is one under sub-s. (3) of s. 173 and that an 
appeal lies under sub-s. (5) of s. 174. There 
is, however, no authority for the proposition 
that the provisions of sub-s. (5) of s. 174 
applies toa case falling under sub-s. (3) 
of s. 173. The juxtaposition of these eub- 
sections would not bear out such a 
contention. It may be pointed out that 
while s. 173 of the old Act is practically 
left intact, s. 174 of the old Act is modi- 
fied and the result is to make a complete 
provision for applications to set aside a 
sale, O. XXI, r. 89 or r. 90, Civil Procedure 
Code, not being applicable. It seems to 
me that subss. (5) of s. 174 will apply to 
applications falling under s. 174 and would 
not apply to applications coming under 
sub-s. (3) of s. 173. Atone time Mr. Das 
sought to argue that, failing the applica- 
bility of s. 174 (5) an appeal would lie 
under s. 47, Oivil Procedure Code. But it 
is conceded that this contention is not 
sound in view of the fact that the contest 
in the present case is not between the 
parties to the suit, The argument in support 
of the petition therefore cannot be support- 
ed. The Rule, therefore, stands discharg- 
ed. There will be no order as to costs. 
Nasim All, J.—I agree. The contention 
of Mr. Das that an appeal to the lower 
Appellate Court was competent inasmuch as 
an order under s. 173 (3) is an order under 
s. 47, Civil Procedure Oode, is of no avail 
to the petiticners in the present case inas- 
much as such a position would not entitle 
the petitioners to mcve this Court in revision 
in this case. If the order isan order under 
s. 47, the proper remedy of the petitioners 
was by way of second appeal to this Court. 


D. _ Rule discharged. 
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` LAHORE HIGH COURT 
First Civil Appeal No. 18 of 1937 
Octoher 18, 1937 
ADDISON AND Din MUNMAMMAD, JJ. 
Musammat SAT BHAWAN-—PLAINTIFE 
—APPELLANT 
versus 
BEDI RAM KISHEN SINGH anv 
OTHERS—DEFENDANTS— RESPONDENTS 

Court Fees Act (VII of 1870), Sch. IT, Art.17 (vi), 
S. 7 (v)—Possession— Possession obtained by fraud, 
tf good possesston in eye of law--Constructive posses- 
sion through tenant, if good possession for purposes 
of Court Fees Act—Person out of possession, claiming 
A kd 7(vj)and not Art, 17 (vi) of Sch. II, ap- 
plies. 

Possession obtained by force, fraud or collusion is 
a valid possession in the eye of the law for the pur- 
poses of the Oourt Fees Act. Possession may be 
actual or constructive and therecan be no doubt that 
possession through tenants is constructive posses- 
sion recognized by law. 

If a person is out of possession of property to which 
he considers he is entitled on the strengthof any 
right, title or interest that he claims in relation 
thereto and seeks to obtain possession thereof from 
the person who is keeping it back from him; there 
being no jointness of possession or title between the 
two, his suit is one for possession, bare- and simple, 
to which the provisions of s. 7 (v, Court Fees Act, 
apply and no occasion arises to invoke Art. 17 (vz) 
of Sch II, Court Fees Act, in his favour. Asa Ram 
v. Jagannath (1) and Nikka v. Fazal Dad Khan (2), 
distinguished. 

F. C A. from ths order of the Sub-Judge, 
First Class, Amritsar, dated December 21, 
1936. 

Messrs Shamair Chand ard D. N. Aggar- 
wala, for the Appellrnt. 

Mr. Nihal Singh, for the Respondents. 


Din Mohammad, J.--Tke suit out of 
which this appeal has arisen was instituted 
by Musammat Sat Bhawan, widow of Baba 
Manmohan Singh and her married daughter 
Musammat Har Narinjan Kaur. It was 
brought on August 19, 1935, and was ‘for 
partition of property by metes and bounds.’ 
The principal defendants in the suit were 
Bedi Ram Kishen Singh, brother of Baba 
Manmcban Singh and his son Devindar 
Singh. The plaintiffs alleged that the two 
brothers, Baba Manmohan Singh and Bedi 
Ram Kishen Singh, separated about 21 
years agoand since then had been in pes- 
sersion of their respective shares. The 
Immovable property, however, was left 
joint. On May 3, 1931, Baba Manmohan 
Singh bequeathed his property to the two 
plaintiffs and on February 16, 1933, he died. 
The relations of the parties became 
strained after Baba Manmohan Singh's 
death and as the plaintiffs apprehended loss 
at the hands of Bedi Ram Kishen Singh, 
they claimed a decree for ‘possession by 
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partition and separation of their one-half 
share. A court-fee stamp of the value of 
Rs. 10 only was paid on the plaint. 

The suit was resisted on various grounds 
by the principal defendants. While ad- 
mitting that the property was joint of the 
two brothers. Baba Manmohan Singh and 
Bedi Ram Kishen Singh, they denied the 
factum of partition as alleged in the plaint. 
Besides, both the existence and the legality 
of the willas also the status of the plaint- 
iffs were repudiated. Along with the 
pleas on facts, certain technical pleas were 
also raised of which the sole plea with 
which we are at present concerned is that 
of the insufficiency of court-fee stamp. 
This plea was raissd on the ground ‘that 
neither of the plaintiffs was in possession 
of any portion of the property in suit and 
was mainly founded on a previous order 
made by another Courtin a previous suit 
brought by these plaintiffs on the same 
facts. The -Subordinate Judge recorded 
certain evidence on this issue and came to 
the conélusion thatthe plaintiffs had failed 
to show that they were in possession of 
any part of the property in suit and 
could not consequently institute it unless 
they paid ad valorem couri fee on the 
value of the whole property claimed by 
them The plaintiffs did not comply with 
the requisition of the Court and their 
plaint was accordingly rejected. Dis- 
satisfied with this order the plaintiffs have 
appealed. 

Two questions fall for determination in 
this case: (a) Whether the plaintiffs were 
in possession of any part of the property in 
suit at the time of the presentation of the 
plaint, and (b) if so, what is the proper 
court- fee chargeable on the plaint? We 
take up question (a) first. Itis in evidence 
that several shops forming part of the 
property in suit are in possession of the 
plaintiffs through the tenants occupying 
them. Several rent-deeds have been placed 
on the record which have been duly proved 
by the executants thereof. For example, 
Ghulam Muhammad, son of Muhammad 
Ramzan (P. W. No. 3) admits having 
executed the rent deed Ex. P.7 in favour 
of the plaintiffs. Similarly Ghulam Muham- 
road, son of Asal Wain (P. W. No. 4) proves 
the rent deed Ex. P. 1, Bawa Mal 
(P. W. No. 5) the rent deed Hx. P. 8 and 
Furan Chand (P. W. No. 7) the rent deed 
Ex. P.10. Gobind Ram (P. W. No. 6) 
deposes to having taken two shops and the 
first floor on lease from the plaintiffs. 
Narain Singh (P. W. No. 1) is the scribe of 
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some of thesé rent deeds and formally 
‘proves their execution by the respective 
executants. There is thus ample testimony 
to establish that some of the tenants 
occupying some items of the property in 
suit have attorned in the plaintiff's favour. 
The only objection taken by the respondents 
on these deeds is that they have been 
collusively executed in favour of the plaint- 
iffs by these witnesses who have been given 
most favcurable terms, therefore, and as they 
are fictitious, no value should be attached 
to them nor should any conclusion of posses- 
sion be derived therefrom. We have, howe 
ever, not been referred to any authority on 
the basis of which it can be said that 
possession obtained by force, fraud or 
collusion igs not a valid possession in the 
eye of the law for the purposes of the 
Court Fees Act. Possession may be actual 
or constructive and there can be no doubt 
that possession through tenants is con- 
structive possession recognized by law. It 
may be that at the time when the 
previous suit was instituted by the plaint- 
iffs, this possession had not come into 
existence but that circumstance does not 
inilitate against a different finding in this 
case in any manner. The only conclusion 
possible from the evidence adduced by the 
plaintifis is that they are constructively 
in possession of a part of the property in 
suit. 

The answer to the second question is 
fraught with difficulties. The trend of 
authority bas not been uniform on this 
matter and although an effort was made 
to set all doubts at restin a Full Bench 
judgment reportedin Asa Ramv. Jugannath 
(1) the present case unfortunately does not 
fall within the terms of the rule enunciated 
there. Neither the property involved in 
this case is joint family property nor are 
the plaintiffs the members of any such 
family. On their own allegations, they 
claim through a separated member and 
seek to obtain possession of the property 
that had fallen to his share long ago. 
They further claim to be the devisees of 
the property on the strength of a will said 
to have been executed in ‘their favour by 
the separated member in 1931. This being 
so, there is no jointness of title between 
them and the defendanis and conse- 
quently they cannot claim the benefit of 
the rule laid down inthe Full Bench judg: 
ment. 

Counsel for the appellants further draws 

(1) 15 Lah, 531; 150 Ind. Cas. 994; A IR 1934 Lah’ 
563; 36 P L R 48; 7 R L 46 (F B). 
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our attention to a Division Bench authority 
of this Court reported in Nikka v. Fazal 
Dad Khan (2) but in our view that case 
also does not help him as if proceeds on 
different premises. There the plaintiff 
alleged that he was in joint possession of 
the property in suit and all that he claimed 
was separate possession thereof. Both the 
learned Judges who delivered separate 
judgmehts in the case emphasized that 
aspect of the case and on that basis decided 
that Art. 17 (vi) of Sch. II, Court Fees Act, 
applied. In the present case, the state of 
affairs is quite different. The plaintiffs, no 
doubt, have been found to be in posses- 
sion of some items of the property in suit 
bat their possession on their own slowing 
is not joint but exclusive, and their title, 
tco, is not joint with the defendants. 
Evidently, therefore, to their case the 
reasoning used in that judgment does not 
apply. h 

In our view if a person is out of posses- 
sion of property to which he considers he 
is entitled on the strength of any right, 
title or interest that he claimsin relation 
thereto .and seeks to obtain pcssession 
thereof from the person who is keeping it 
back from him, there being no jointness of 
possession or title between the two, his 
suit is one for pcssession, bare and simple 
to which the provisions of s. 7 (v), Court Fees 
Act, apply and no occasion arises to invoke 
Art. 17 (vt) of Sch. II, Court Fees Act, in his 
favour. 

We accordingly uphold the judgment of 
the Subordinate Judge though on a different 
ground and dismiss this appeal. In the 
peculiar circumstances of the case, however, 
we make no order as to the costa of this 
appeal. 

D. Appeal dismissed. 


(2) 3L P L R 315; 123 Ind. Cas. 525; A I R 1930 Lah. 
839; Ind, Rul. (1980) Lah. 445. 





MADRAS HIGH COURT : 
Criminal Revision Oase No. 710: 
Oase Referred No. 37 of 1937 
January 21, 1938 
PANDRANG Row, J. 
In re ALLAH BAKSH—<Accusep 
Madras Borstal Schools Act (V of 1926), ss. 20, 8 
—Sentence—Sentences of detention in Borstal School, 
if can be ordered to rum consecutively. 

» Thesentence ofdetention in Brostal School cannot 
be regarded as equivalent for all purposes to sentenceg 
of imprisonment, though for purposes of appeal and 
revision they are to be deemed as sentences of im- 
prisonment according to s. 20, Borstal Schools Act. 
The object of detention in a Boystal School being to 
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reform the offender, and asthe Magistrate has got 
sufficient discretion to detain an offender for such 
period as the law permits, there is no reason why one 
sentence of detention im posed upon an offender should 
be ordered to run after the expiry of another sentence 
jmposed upon the same offender. The direction that 
the sentence of detention in one case should take effect 
after the expiry of the sentence of detention in the 
other case is not in consonance with law. 

Cr, R.: C. referred by the District Magis- 
trate, Coimbatore, dated September 14, 1937. 

The Public Prosecutor, for the Crown.’ 


Order.—F rom the circumstances reported 
by the District Magistrate, it is obvious 
that the sentences in the two cases of 
detention in the Borstal School in O. C. 
Nos. 21 and 22 of 1937 on the file of the 
Sub-Divisional Magistrate, Gobichettipa- 
layam, should not have been ordered to 
run consecutively. These sentences of 
detention cannot be regarded as equivalent 
for all purposes to sentences of imprison- 
ment, though for purposes of appeal and 
revision they are to be deemed as sentences 
of imprisonment according tos. 10, Borstal 
Schools Act. The fact that it was consider- 
ed necessary by the Legislature to say in 
so many words that for purposes of appeal 
and revision a sentence under s. 8, that is 
to say, a sentence of detention, shall be 
deemed to be asentence of imprisonment 
shows that otherwise they could not be re- 
garded as equivalent. Tne object of deten- 
tion in a Borstal School being to reform the 
offender and as the Magistrate has got 
sufficient discretion to detain an offender 
for such period as the law permits, there is 
no reason why one sentence of detention 
imposed upon an offender should be ordered 
to run after the expiry of another sentence 
imposed upon the same offender. The 
direction given by the Sub-Divisional 
Magistrate that the sentence of detention 
in one case should take effect after the 
expiry of the sentence of detention in the 
other case is not in consonance with law 
and is, therefore, set aside. The sentences 
shall operate concurrently. 

NDe Order set aside. 





LAHORE HIGH COURT 
Oivil Revision Petition No. 156 of 1937 
May 11, 1937 
Barpz, J. 
PEOPLES BANK or NORTHERN INDIA, 
Lro —PLAInTIFF—PETITIONER 
versus 

KANAYA LAL AND OTHERS—DEFrENDANTS— 

RESPONDENTS 
Government of India Act, 1935, (25 & 26 Geo. V. O. 


PEOPLES BANK OF NORTAERN INDIA, LTD. V. KANAYA LAL (UAH.) 
. 42), s. 224—Civil Procedure Code (Act V of 1908}, 
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s. 115 — Court calling upon plaintiff to make good . 
deficiency in court-fee — Non-compliance — Rejection 
of plaint— Revision, competency of. 

san appeal lies from an order of the Oourt re- 
quiring the plaintiff to make good the deficiency in 
court-fee and rejecting the plaint on non-compliance 
with the order, no revision lies either under s. 115, 
Civil Procedure Code, or under s.?21, Government of 
India Act, 1935. The High Court, cannot interfere with 
judicial orders in the exercise of its administrative 
functions under s. 224. Lalchand Mangal Sen’ v. 
Beharilal Mehr Chand (1), Parasnath v. Ran Bahadur 
(2) and Gupta & Co. v. Kirpa Ram Brothers (3) 
relied on. 


©. R. from an order of the Sub-Judge, 
Ta Class, Lahore, dated February 18, 
1937. 

Mr. D. C. Ralli, for the Petitioner. 

Messrs. Kishori Lal and P. A. Bha- 
radwaj, for the Respondents. 

Order.—This is a petition for revision 
of the order of the Subordinate Judge, 1st 
Class, Lahore, holding that the plaint in 
this case was not properly stamped and 
requiring the plaintiff to make up the 
court-fees. 

A preliminary objection is raised that no 
revision lies, the order in question being 
an interlocutory one. Reliance is placed 
on Lalchand Mangal Sen v. Beharilal Mehr 
Chand (1), Parasnath v. Ran Bahadur (2) 
and Gupta & Co, v. Kirpa Ram Brothers (3). 
The Jearned Oounsel for the petitioner 
requests that the order may be revised 
under s. 107, Government of India Act. In 
the first place the petitioner is not without 
aremedy in this case, as he can appeal 
from the order rejecting the plaint if he 
does not pay the court-fees. I am also 
doubtful if s. 107, Government of India 
Act, can be held to be properly applicable 
to a case of this type and it is significant 
that in the recently enacted Government of 
India Act of 1935, it is made clear that 
the High Court cannot interfere with 
judicial orders in the exercise of its adminis- 
trative functions under s. 224 which cor- 
responds tothe old s. 107, old Government 
of India Act of 1919. Iuphold the prelimi- 
nary objection and dismiss the petition, 
but in view of all the circumstances, [ leave 
the parties to bear their costs. 

D. . Petition dismissed. 


(1) 5 Lah, 288; 84 Ind, Oas. 259; A I R1924 Lah 
25 


425. 

(2) A IR 1938 Oudh 22; 158 Ind. Oas. 949: 11 Luck 
529; (1935) O W N 1158; 19350 L R 633; 8 RO 
138. 
(3) A I R 1934 AIL 620; 149 Ind. Oas, 1183; (1934) A 
L J 381; 6 R A 1018. 


RANGOON HIGH COURT 
Second Civil Appeal No. 61 of 1937 
June 28, 1937 
Baautay, J. 
MAUNGOHN KIN AND ANOTHER 
APPELLANTS 
VETSUS 
5. P. L. PALANIYAPPA CHETTYAR — 
RESPONDENT 
Malicious prosecution—Honest belief in plaintiff's 
guilt based on reasonable cause isgood defence—Held 
on facts that the defendant did not believe in plaintiff's 
guilt and the prosecution was actuated by malice— 
Reasonable and probable cause, whether question of 
law or fact. 

An honest belief in the guilt of the plaintiff based 
onreasonable grounds is the very essence of the 
defence to a suit for malicious prosecution. 

The plaintiff had taken over in satisfaction of a 
mortgage debt a piece of land from one P. P in his 
deed of transfer stated that the land was free from 
incumbrances, After the plaintiff had taken posses- 
sion of the land the defendants approached him with 
a view to buying it. The plaintiff told them how he 
had got it and told them to make enquiries in case 
there were any further incumbrances anda receipt 
for the earnest money was given with a special clause 
stating that if they found that there were incum- 
brances, the earnest money was to berepaid in full. 
Some time later the defendants were satisfied and the 
transaction was carried through. The plaintiff defi- 
nitely refused to guarantee title with regard to any- 
thing which might have happened before the land 
came into his poesession. Subsequently it was found 
that another Ohettyar Firm in a different town had a 
mortgrge over this land, and in zonsequence, the land 
hadto be made over by the defendants tohim in 
return for a sum of money less than what they had 
_ paid to the plaintiff. Theresult was that the defen- 
dants filed a complaint against the plaintif for 
cheating. But before filing thecomplaint, the defen- 
dant had demanded from the plaintiff the loss of 
money hehadsuffered. This prosecution ended in the 
discharge of the plaintiff, the case being classified as 
mistaken. In consequence, the plaintiff sued the 
defendants for damages for falseand malicious prose- 
cution : 

Held, that it was difficult tosay that defendant 
had honest belief in the plaintiff's guiltand that the 
prosecution was due to the malicious intention of the 
defendant and for some subsidiary purpose. In addition 
to there being no reasonable and probable cause for 
prosecution, the prosecution was launched with a view 
to getting money out of the plaintif and not witha 
view to see that justice was done and the wrong-doer 
punished. U Soe v. Maung Ngwe Tha (1), Sankara Iyer 
v. Ramaswamy Chettyar (4) and Balbhaddar Singh v. 
Budri Sah (5), relied on. 

Qaere —Whether the prosecution was instituted 
without reasonable or probable cause is a matter of 
law or of fact. Harish Chunder Neogy v. Nishi Kanta 
Banerjee (2) and Pestonji Muncherjz Mody v, Queen 
Insurance Co. (3), relied on. 

S. C. A. against the decree of the District 
Court, Prome, dated January 21, 1937. 

Mr. Ba Maung, for the Appellants. 

Mr. Hay, for the Respondent. 
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Judgment.—This appeal arises out of 
a suit for damages for false and mali- 
cious prosecution. Both the lower Courts 
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have concurred in awarding the plaintiff 
Rs. 750 damages, the appeal against the 
trial Court's decree having been summarily 
dismissed. The present appeal, therefore, 
lies only on points of law. The facts of 
the case are briefly as follows. The plain- 
tiff had taken over in satifaction of a 
mortgage debt a piece of land from one 
Po Htin. Po Htin in his deed of transfer 
stated that the land was free from incum- 
brances. After the plaintif had taken 
possession of the land, the defendants 
approached him with a view to buying it, 
There isample evidence to show that the 
plaintiff told them how he had got it and 
told them to make enquiries in case there 
were any further incumbrances add a 
receipt for the earnest money was given 
with a special clause stating that if they 
found that there were incumbrances, the 
earnest money was to be repaid in full, 
Some’ time later the defendants were satis- 
fied and the transaction was carried 
through. When the deed of transfer wag 
being written, the writer was going to put 
in the ordinary clause warranting that 
title was good but the plaintiff intervened 
and said that he would only guarantee 
that no incumbrance has been made on 
the land while it belonged tohim. There 
is evidence that about this time the 
Chettyars inthis locality were habitually 
putting inthis form of title clause. It is 
well-known that about this time the 
Chettyars in this district have been taking 
over large quantities of land from People 
who were unable to pay their debts and 
no doubt there were many cases in which 
there were encumbrances. existing which 
were unknown to the Ohettyars who took 
the land over. 


Be that asit may, the plaintiff definitely 
refused to guarantee title with regard 
to anything which might have happened 
before the land came into his possession, 
Subsequently it was found that another 
Chettyar Firm in a different town had 
a mortgage over this land, and in conse- 
quence, the land had to be made over 
by the defendants to him in return for a 
sum of money Jess than what they had 
paid to the plaintiff. The result was that 
the defendants filed a complaint against 
the plaintiff for cheating. When exa- 
mined befure issuing process, Ohn Kin 
stated : > 

“S, P. L. Palaniyappa Chettyar cheated me by 
selling that land to me for Rs. 8670-8-0 saying that 
it was free from incumbrances whereas in reality 
it was not........J can prove that the Uhettyar had 
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reason to know that the land at the time of the sale 
tome wasnot free from incumbrances.” 

This proseeution ended in the discharge 

of the plaintiff, the case being classified 
as mistaken. In consequence, the plaintiff 
sued the defendants for damages for false 
and malicious prosecution. The points 
which the plaintiff has to prove in a case 
of this sort are set out in U Soe v. Maung 
Ngwe Tha (1). There is no dispute with 
regard to whether the defendants pro- 
secuted the plaintiff and that the proceed- 
„ings terminated in his favour. The next 
point is whether the prosecution was 
instituted withcut reasonable or probable 
cause. hether this is a matter of law 
or df fact is not very easy to decide. 


In Harish Chandar Neogy v, Nishi 
Kania Banerjee (2) it is stated that if the 
case is tried by a Judge witha Jury the 
question of reasonable and probable cause 
isa question for the Judge and not for the 
Jury which suggests that it is a point of 
law; but the report goes onto say “but 
here, where there was no Jury, the Judge 
becomes himself the Judge of the law and 
the facts” and reference was made to the 
Privy Council casein Pestonji Muncherji 
Mody v. Queen Insurance Uo. (3) This 
case [find very hard to understand. The 
passage in question is : 

“It is quite true that according to English Law 
it is for the Judge and not for the jury to determine 
what is reasonable and probable cause inan action 
for malicious prosecutien. The jury finds the facts. 
The Judge draws the proper inference from the 
findings ot the jury, In that sense the question is 
a question oflaw. But where the case is tried 
Without a jury, there is really nothing but a question 
of fact and a question af fact to be determined by 
one and the same person." 

How a matter can be transferred from 
the realm of fact to the realm of law 
merely by reason of a change in the 
constitution of the Tribunal which tried 
the case, L admit I am at a loss to under- 
stand. When L found this ruling in the 
Indian Law Reports, Bombay Series, [ 
suspected amisprintbutI have referred 
tothe same case in the Bombay Law 
Reporter, the Madras Law Journal and 
the Oalcuttaa Weekly Notes and in every 
case the same wording appears. If there is 
a misprint it must have originated in the 
Privy Council Office, It is with great diff- 
dence I suggest that sueh a thing could 
have happened, but the beginning of the 


(1) 5 R 705; 106 Ind, Oas. 654; AIR 1928 Rang. 51; 
I LT 40 Rang. 29. 

2) 280 591. . 

25 B 382; 2 Bom, L. R 939; 4 -O WN 781; 10M 
L J 300 P 0). 
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quotation, distinguishing between the actual 
facts and the inferences to be drawn fro 
them, coupled withthe final words “to be 
determined by one and the same person,” 
does suggest very strongly to me that the ` 
last passage was intended to be ‘there is 
really nothing but a question of fact and a - 
questionoflaw to be determined by one 
and thesame person.” If this beso, in 
anappeal, the actual facts with regard 
to the knowledge ofthe prosecutor and the 
circumstances under which the prosecution 
is undertaken being questions of | fact 
cannot be challenged in second appeal; 
but the inference from those facts, which 
is a question oflaw at any rate when 
the case is tried by a Judge and jury, 
would be aquestion of law which could 
be challenged in second appeal. If I am 
wreng in this deduction as both Courts 
have found, there was no rensonable or 
probable cause for prosecution, I am 
bound by their finding; but in this particu- 
lar case the result isthe same if | merely 
take it that I am bound by the facts found 
by the lower Courts. 

Ohn Kin, defendant No. l, in his cross 
examination states : : 

“It is my own personal belief, without any 
ground whatsoever that the plaintiff knew that 
there was a second mortgage over the land at the 
time of sale.” 

In Sankara Iyer v. Ramaswamy Chet- 
tyar (4) itis pointed out that an honest 
belief in tne guilt of the plaintiff based 
on reasonable grounds is the very 
essence of the defence to a suit -for 
malicious prosecution. When the defen- 
dant sues he has uo grounds whatsoever 
for his belief although in some pig-headed 
way ne really believed in the guilt of the 
plaintiff. It would be ditticult to say that 
ne has an honest beliefin his guilt, and it 
has been held proved and l agree with 
the finding that atthe time of the sale tne 
plaintif expressly refused to guarantee 
good title up to a certain point and refused 
to go further. Before the actual date of 
transfer, he had told the defendant tomake 
his own enquiries. Tne defendant says he 
made some enquiries but the three most 
obvious lines of enquiry he omitted to 
pursue. He knew the plaintiff had bought 
the land from ro Htio and he knew Po 
Htin, but he did not ask him anything on 
this point He knew that mortgages were 
usually made known to revenue surveyors: 
he did not ask the revenue surveyor. He 


(4) 10 R 282; 138 Ind. Qas, 693; A I R 1932 Rang. 80; 
Ind, Rul, (1932) Rang. 161. 
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s certainly aware that mortgages had 
o be registered and a search in the Regis- 
tration Office would tell him with cer- 
tainty: neither he nor his agent, who was 
helping him in the sale, made any enquiry 
at the Kegistration Office. Olearly after 
being told to make his own enquiries 


because the plaintiff would not guarantee . 


good title, he refrained from making any 
reasonable enquiry. Icertainly agree that 
the plaintiff has shown that the defendant 
has no reasonable or probable cause for 
hie prosecution. 

Turning now to the question of malice 
in U Soe v. Maung Ngwe Tha (1) before~ 
mentioned, there isan extract from the 
Privy Council case in Balbhaddar Singh 
v. Budri Sah (5) The plaintiff has got 
to show that the prosecution was due 
to the malicious intention of the defendant 
and net to the mere intention of carrying 
the law into effect. [take this to mean 
thatit was not a prosecution made 
in the interests of justice but for some 
subsidiary purpose. It has been ‘shown 
inthe present case clearly that before 
launching tbis prosecution the defendant 
went and demanded money from the 
oe The defendant himself admits 
that : : 

“After I had knowledge that there was a second 


mortgage over this land....:....[ demanded from the 
laintifi to pay me some money as I had suffered 


oss about Rs. 225 but the plaintiff refused to pay 
me anything.” | h ` 
His principal witness, Po Shwe, who 


acted with him during the pendency 
of the negotiations of the sale of the land, 
Bays : 

“After delivering the land to P. N. M. M, Firm for 
Rs. 500 by the defendants, I and ‘defendant No. 1 
went to the plaintiff and asked the latter to give us 
something and demanded the money which Maung 

“On Kin suffered. The plaintiff thentold us that he 
could not give, 

. not give any money, the defendants filed a criminal 
case against the plaintiff.” ž 


Itis manifest, therefore, that in addition 
to there being no reasonable and probable 
cause for prosecution, the prosecution was 
launched with a view to getting money 
out of the plaintif and not with a view to 
see that justice was done and the wrong- 
doer punished. The suit was, therefore, 
rightly decreed and the appeal is dismissed 
with costs. 

D. Appeal dismissed. 

(5) 30 C W N 866; 95 Ind. Cas. 329; AIR 1926 PO 
46; 1 Luck 215; 2900 163; 24 A LJ 453;30WN 


499; 43 C L J 521; 28 Bom. L R 921; (1926) M W N 
482; 51 M L J42; 7 PL T 591 (P 0). 
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SIND JUDICIAL COMMISSIONER'S 

COURT 
Criminal Revision No. 306 of 1937 
March 19, 1938 
Davis, J. O. AND Loza, J. 
Pir SHAHDINO SHAH ALI BUX SHAH 
—APPLIOANT 
versus 
EMPEROR—Opecsits PARTY. 

Mussalman Wakf Act (XLII of 1923 as amended 
by Bom. Act XVIII of 1935), ss. 10, 10-B—Offences 
under Act—Ordinary Criminal Courts, if can try 
them—Sanction to prosecute, necessity of. 

So far as Bombay Presidency and presumably 
Sind is now concerned, whatever may have been 
the case before the Bombay Amending Act of 
1935, there is no doubt that it is not now the 
scheme of the Mussalman Wakf Act, that offences 
under the Act should be punished only by the Dis- 
trict Court as the only Court contemplated by 
the Act, for the Amending Act has created other 
offences besides the offence under s. 10 and added 
s. 10-B, which applies generally to offences commit- 
ted under the Act as a whole. It is not possi- 
ble to say that the scheme of the Act is that offences 
under the Act are not ordinary criminal proceed- 
ings to be tried by the ordinary Criminal Courts 
with the provisos that sanction for prosecutions must 
be given by a Court inthe manner prescribed and 
that no Criminal Oourt of the Second or Third 
Class Magistrate shall be competent to try an olfence 
under this Act. Nasrullah Khan v. Wajid Ali (1), 
Mahomed Bagar v. Mahomed Qassim (2), Kalekhan 
Mahomed Khan v. Karim Rehman Malik (3) and 
Sardar Sayedna Taher Saifuddin v. Emperor (4), 
referred to. 

Cr. R. from an order of the Second Addi- 
tional Sessions Judge, Hyderabad, dated 
September 24, 1937. 

Mr. Tarachand Khimandas, for the Ap- 
plicant. 

Mr. Partabrai D. Punwant, 
General, for the Crown. 

Davis, J. C.—This is an application in 
reVision to set aside the order of the Second 
Additional Sessions Judge of Hyderabad in 
which he dismissed an appeal by the appli- 
cant who:had been convicted by the City 
Magistrate of Hyderabad of an offence 
under s. 10, Mussalman Wakf Act and 
fined Rs. 100. When this application first 
come before us, it appeared to us from the 
record that neither of the lower Courts 
knew of an Amending Act—Bombay. Act 
XVII of 1935—which was now very largely 
amended, the original Mussalman Wakf 
Act XLII of 1923. We asked the learned 
Advocate for the applicant if he had consi- 
‘dered the effect of the Amending Act of 
1935 upon his client's case ; but he had to 
confess that he also had not heard of the 
Amending Act of 1935, so that we put the 
case back for hearing in order that the 
learned Advocate could acquaint himself 
with the provisions of this Act which, after 
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it received the assent of the Governor- 
General on September 14, 1935, was pub- 
lished in the Bombay Government Gazette 
on September 23, 1935. Now that the case 
has come up before us again for hearing, it 
is clear that the application must succeed 
but on grounds quite different from those 
advanced in the application itself. 

In the revision application itself,reliance 
is placed upon two rulings: one in Nasrul- 
lah Khan v. Wajid Ali (1) and (Full Bench 
ruling) in Muhammad Baqar v. Muhammad 
Qassim (2), in which it is held that the 
District Court only has jurisdiction to deal 
with the offences, punishable under s. 10, 
and, presumably, the learned Advocate hoped 
to be able to persuade us, when he came to 
know of the ruling of this Court to the 
contrary effect, that this Court was wrong 
and: that the Allahabad and Lucknow High 
Courts were right. He may also have 
intended to refer to the case decided by one 
learned Judge of the Bombay High Oourt 
in Kalekhan Mahomedkhan v. Karim 
Rehman Malik (3), in which the learned 
Judge agreed with the Allahabad High 
Court and disagreed with this Oourt. He 
may also have intended to refer to another 
case of the Bombay High Court, Sirdar 
Sayedna Taher Saifucdin v. Emperor (4); 
in which a Division Bench of the Bom- 
bay High Court has held that under s. 10, 
Mussalman Wakf Act of 1923, a Magistrate's 
Court has jurisdiction under the Act. So 
far as Bombay Presidency and presumably 
Sind is now concerned, however, whatever 
may have been the case before the Amend 
ing Act of 1935, there appears now no 
doubt that itis oct now the scheme of the 
Act that cffences under the Act should be 
punished only by the District Oourt as the 
only Court contemplated by the Act as 
Broomfield, J. held, for the Amending Act 
has now created other offences besides the 
offence under s. 10 and added s. 10-B, 
which appears to us to apply generally to 
offences committed under the Act as a 
whole. Section 10-B reads: i 

“(1) No prosecution under this Act shall be in- 
stituted except by or with the previous sanction of 


the Court given in the prescribed manner. \2) No 
Oriminal Court inferior to that of a Presidency 


(1) 52 A 167; 118 Ind. Oas. 717; A I R 1930 All. 
81; (1930) A L J 233; Ind. Rul. (1929) All. 925, 

(2) 7 Luck. 601; 138 Ind. Cas. 725; A I R 1932 
Oudh 210; 90 WN 538; Ind, Rul, (1432) Oudh 321 


Eo 37 Bom. L R 207; 156 lnd, Das. 263;A I R 
1935 Bom. 207; 7 R B 491. ' 

(4) 58 B 302; 154. Ind. Cag. 940; A IR 1934 Bom. 
169; (1934) Or. Cas. 546; 36 Bom. L R 311;7R B 
384. 
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Magistrate or of a Magistrate of the First Olass 
shal] try an offence under this Act.” N 

It does not now appear to us possib'e to 
say that the scheme of the Act is that 
offences under the Act are not ordinary 
criminal proceedings to be tried by the 
ordinary Criminal Courts with the provisos 
that sanction for prosecutions must be given 
by a Court in the manner prescribed and 
that no Criminal Court of the Second or 
Third Class Magistrate shall be competent 
to try an offence under this Act Now 
neither the learned City Magistrate nor the 
learned Judge makes any reference what- 
ever to this Amending Act of 1935 and the 
learned Judge in fact deals at length with 
Government Resoluticns containing in- 
structions to their executive officers, but all 
passed long before the Amending Act, and 
as neither the lower Courts were cognizant 
of the existence of the Amending Act, so 
neither of the lower Courts considered 
whether the conditions precedent to the 
institution of a prosecution as required by 
s. 10B had been satisfied. We see on the 
record a complaint under s. 10, Mussalman 
Wakf Act, but we can find no reference to 
avy sanction given under s. 10-B, and this 
is not surprising, in View of the fact that 
the Assistant Public Prosecutor, who it 
appears, made the complaint on January 12, 
1937, did not, in all probability, know the 
Amending Act. The learned Advocate- 
General informs us that he has made 
inquiry and no rules, so far as he can ascer- 
tain, have been made which prescribe the . 
manner in which sanction of the Court 
should be given. But be this as it may, we 
cannot say upon the record that the sanc- 
tion of the Court has been given in the 
prescribed manner contemplated by s. 10-B 
of the Amending Act. The prosecution, 
therefore, failed in limine; the conviction 
and sentence must be set aside and the 
fine refunded and the revision application 
allowed. 


D. Conviction set aside. 
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Criminal Procedure Code (Act V of 1898), s. 397-— 
Direction that sentence of detention in Borstal School 
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should commencé dfter expiration of previous one— 
A Borstal Schools Act (Y of 1926), 
Section 397, Criminal Procedure Oode, isnot ap- 
plicable to sentences of detention under s 8, Madras 
Borstal Schools Act and the direction that the sen- 
tence of detention should commence after the ex- 
piration of the previous sentence of detention is illegal. 
Or. R. and P. from the judgment of the 
Sub-Divisional Magistrate, Sankari, dated 
August 6, 1937. 

Mr. K. Venkataragavachariar, for 
Petitioner. 

Order.—Section 397, Criminal Procedure 
Code, is not applicable to sentences of deten- 
tion under s. 8, Madras Borstal Schools Act 
and the direction that the sentence of deten- 
tion in this case should commence after the 
expifation of the previous sentence of de- 
tention isillegal. The direction that the sen- 
tence in this case should commence after the 
previous sentence of detention is, therefore, 
set aside. 

N. D., 


the 


Direction set aside. 


PRIVY COUNCIL. 
Appeal from the Oudh Chief Court 
July 22, 1938 
Lorp Romge, BIR Suapt Lat | 
AND Siz George RANKIN 
Rani HUZUR ARA BEGAM AND ANOTHER 
—APPELLANT 


versus i 
Tue DEPUTY COMMISSIONER, 
GONDA, IN CHARGE oF THR 
COURT or WARDS, UTRAULA 
ESTATE AND ofHeRs—RESPONDENTS 

Oudh Estates Act (I of 1869), ss. 10, 8, Lists 2,7 
-Succession to non-taluqdari movable and immovable 
property—Estate included in List 2 under s,8—Irrebut- 
table presumption of custom of devolution of estate 
upon single heir is confined to property comprised in 
estate—Succession to non-taluqdari property—Pre- 
sumption that custom of succession also governs non- 
taluqdari immovable property—Such presumption is, 
however, rebuttable—Non-taluqdari property, immor- 
able as well as movable, is governed by custom ap- 
plicable to taluq in absence of evidence to contrary 
—S.7, object of. . 5 

With regard to an estate included jin List 2 
prepared under s. ë ofthe Oudh Estates Act, there 
is an irrebuttable presumption in favour of the 
existence of the custom of the family by which the 
estate devolves on a single heir, but the provision 
as to the conclusiveness of the custom is confined to 

“the estate coming within the ambit of the statute. 
16 does not apply to any property which is not com- 
prised in the estate or taluga. 

There isa presumption that the rule as to suc- 
cession to a taluga governs also the succession to 
non-taluqdari immovable property. It must, there- 
fore, be taken aa a settled rule that, whereas the 
entry of a talugdar in List 2 is conclusive evidence 
that his taluga is governed by thé rule of devolu- 
tion on a single heir, it raises also a presumption 
that the family custom applying to a taluga governs 
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also the ` succession to non-talugdari immovable 
property. The only difference is that, while in the 
case of talugdari estate there ia an irrebuttable 
presumption in favour of the rule of devolution on 
a single heir, the presumption in thecase of non- 
talugdari immovable property may be rebutted by 
evidence proving a differentrule. Murtaza Husain 
Khan v. Mahomed Yasin Ali Khan (1), relied on, 

The object of s. 7, Oudh Estates Act, is to enable 
the talugdar to ensure that the heirlooms mention- 
ed in the inventory should pass along with the 
estate in all circumstances, but it does not warrant 
the inference thatthe Legislalure intended that the 
descent of movable property, for which no inventory 
is made, should be governed by the ordinary law. 


a aka Ishri Singh v. Baldeo Singh (2), referred 
0. 


The result is that the non-taluqdari property 
immovable as well as movable, is governed by the 
custom applicable to the taluga, where there is no 
evidence to prove a custom to the contrary. 


Messrs. J. P.Eddy K.C.,M. H. Rashid 
and M.P. Srivastava, for the Appellants. 

Messrs. L. P. E. Pugh, K. Coa S. Hyam, 
Cyril Radcliffe, K.C., W. Wallach, C. R. 
Russell and C. Sidney Smith, for the Res 
pondents. 


Sir Shadi Lal.—Raja. Mohammad Mum- 
taz Ali Khan, Talugdar of the Utraula 
Estate in the District of Gonda of the Oudh 
Province, obtained, on April 22, 1930, 
against Raja Saadat Ali Khan, Talugdar 
of the Nanpara Estate, two decrees for the 
recovery of certain sums of money. These 
decrees were based upon an award made 
by the Commissioner of Lucknow Division 
on April 8, 1930. The award, after finding 
the amounts of money due to the Taluqdar 
of Utraula, concluded as follows:— 

“The payment of the annuity to the Raja of 
Utraula will cease on his death. But should 
his death occur before the liquidation of the arrears 


amounting to Rs. 2,09,919, payment of these arrears 
will be completed to his heirs.” 


Raja Mohammad Mumtaz Ali Khan died 
on March 4, 1934, leaving him surviving 
four persons who were his heirs under the 
Muhammadan Law; namely, his widow 
kani Huzur Ara Begam, his minor daugh- 
ter Rajkumari Fatma Begam, and two 
minor sons Raja Mobammad Mustafa Ali 
Khan and Iqbal Ali Khan. 

On September 18, 1934, the widow Kani 
Huzur Ara Begam, on behalf of herself 
and as guardian of her daughter, filed in 
the Chief, Court of Oudh two applications 
for execution of the two decrees, The total 
amount for which execution was sought, 
was Rs. 1,85,925 2-8 with reference to one 
decree, and Rs. 11,43,227-5-4 with reference 
to the other decree. The application ex- 
pressly stated that they were made by the 
widow in her personal .capacity and as 
guardian of her minor daughter, and also 
for the benefit of the two minor sons. 


770 
, The judgment-debtor challenged the 
right of the. widow to execute the decrees 
obtained by her husband. Her right was 
disputed also by the Deputy Oommussioner 
of Gonda who, as the representative of the 
Court of Wards, was in charge of the per- 
sons and properties of the two minor 
sons. He asserted that under the law and 
the family custom of single heir succession, 
the estate of Raja Mohammad Mumtaz 
Ali Khan, including his rights under the 
decrees, devolved on his elder son Raja 
Mohammad Mauastafa Ali Khan alone: and 
that neither the widow nor his other 
children were entitled to succeed to any 
portion of his estate. He accordingly 
denied the right of the applicant to execute 
the decrees. 

Now the Talugqdar of the Utraula Estate 
is named in List 2 of the Talugdars 
prepared under s. of the Oudh Estates 
Act I of 1569, whose estate, according to 
the custom of the family on or before Febru- 
ary 13, 1856, ordinarily cevolved upon 
a single heir. Section 10 of the statute 
provides that the Court shall take judicial 
notice of the said list'and regard as 
conclusive the fact that the person named 
therein is such talugdar. In other words, 
there wasa pre-existing custom attaching 
to the estate on which its inclusion in List 
2 was based. There is, therefore, an 
irrebuttable presumption in favour of the 
existence of the custom ofthe family by 
which the estate devolves on a single heir, 
but the provision as to the conclusive- 
ness of the custom is confined to the estate 
coming withinthe ambit of the statute. It 
does not apply to any property which is 
not comprised in the estate ot the taluga. 
What is therule which governs succes- 
sion to non-talugdari property? If ime 
movable property forming part of the 
taluga is governed by the custom of single 
heir succession, there is no prima facie 
Teason why immovable property, which 1s 
not comprised in tre taluga, should fol: 
low a different rule. 

Indeed, it has been decided by this Board 
that there is a presumption that tne rule 
as to succession to a taluga governs also 
the succession to non-taluquari immovable 
property; Murtaza Husain Khan v. Mahomed 
Yasin Ali Khan (1). It must, 
be taken as a settled rule that, whereas 


(1) 43 IA 269; 36 Ind. Cas. 299; 20 M LT 362; 14 
A L3 1083; 18 Bom. LR 884; 31M b’ J 804; 38° A 
552; (1916) 2M W N 555; 25019 1; 190 0 290; 1 
P LW 122;210 WN 4i0; 4 O Lu & 4L W 538; 
AIR 1916 P O 89 (P 0). > 
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the entry of a ‘talugdar in List 2is 
conclusive evidence that his taluqda 
governed by the rule of devolution on 8. 
single heir, it raises also a presumption 
that the family custom applying to a 
taluga governs also the succession to non- 
talugdari immovable property. The only 
difference is that, while in the case of 
talugdari estate there is an irrebuttable 
presumption in favour of the rule of 
devulution on a single heir, the presump- 
tion in the case of non-talugdart immov~ 
able property may be rebutted by evi- 
dence proving a different rule. 

The question then arises whether there is - 
any other rule in the matter of succession 
to the nun-talugdari movable property left 
by the talugdar. As observed in Thakur 
Ishri Singh v. Batdeo Singh (2). 

“Their Lordships consider that the District Judge 
in this case is quite right when he argues from 
the law relating to the taluga to the law relating 
to all other family property, and says there is 
a presumption fromthe actual decisions relating 
to the taluga that the family property followed 
the same law, or rather, as he puts it accurately, 
there is no evidence to show that the other family 
property followed a line of devolution different 
trom that of the taluga.” 


Their Lordships’ attention has been. ine 
vited to s. 7 of the Act which pro- 
Vides that if a taluydar or grantee desires 
that any elephant, jewels, arms or other 
articles of movable property belonging 
to him should devolve along with his estate, 
he should make an inventory thereof and 
deposit it in the office of the Deputy Com- | 
missioner of the district wherein his estate 
is situated. Thereupon the articles men- 
tioned in the inventory shall be enjoyed 
and used by the person who under, or 
by virtue of the Act may be in actual 
possession of the said estate. 

lt 1s argued that the necessity for making 
this special provision for the devolution of 
heirlooms mentioned in the inventory arose 
because the legislature contemplated that 
movable property of a talugdar would 
devolve, not on asingle heir along with 
the estate, but upon the persons who might 
be his heirs under the ordinary law. ‘Their 
Lordships think that the object of the sec- 
tion wasto enable the talugdar to ensure 
that the heirlooms mentioned in the in- 
ventory should pass along with the estate 
in all circumstances, but it does not war- 
rant the inierence that the legislature © 
intended the descent ot movable property, 
for which no inventory was made, snould_ 
be governed by the ordinary law. _ - 

(2) 111A 135 at p. 145; 10 O 792; 4 Sar. 528; 8 Ind, | 
Jur. 331 (P O) ; 


; erty, 
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he result is that the non-talugdari pro- 
immovable as well as movable, is 
governed by the custom applicable to the 
taluqa, as there is no evidence to prove 
a custom to the contrary. The judgment 
of. the Oourt of Appeal, dissenting from 
that of the Single Judge, of the Chief 
Court of Oudh, must, therefore, be atfirm- 
ed. Their Lordships will accordingly 
humbly advise His Majesty that tnese con- 
solidated appeals should be dismissed with 
-costs to be.paid to the respondent, the 
Deputy Commissioner, as representing the 
elder son, Raja Mustapha Ali Khan, the 
owner of the Utraula Estate. 

6. Appeals dismissed. 

Solicitors for the Appellants:—Messrs. 
Nehra & Co. 

Solicitors for the Respondents:—Messrs. 
Barrow Roges & Nevill, Solicitor, India 
Office and H.S. L. Polak & Co. 





ALLAHABAD, HIGH COURT 
f Special Bench 
Miscellaneous Uase No. 431 of 1934 
. April 25, 1938 
Taom, O J., HARRIES AND BAJPAI, JJ. 
In re Masog A. U: JOHN-—APPLIOANT 
versus 
COMMISSIONER or INCOME-TAX 
~——OpposITE Party TE 
Income Tax Act (XI of 1922), 8. 4 (1) and (3) 
vii}—‘Income', ingredients of—Debenture-holders 
f company obtaining decree against company 
‘or arrears of interest—-Property brought to sale 
an execution — One debenture-holder appointed 
uctioneer by Court to relieve debenture-hotders of 
uctioncer’s commission — Property sold by- him 
Deposit of poundage deducting 5 per cent. as 
juctioneer's commission—Relief given to debenture- 
«olders in respect of auctioneers commission held 
«id not amount to <income—Hven if it was a 
‘ecespt’, it did not arise out of any business and 
‘as, therefore, exempt under s. 4 (3) (vii). 
A company which had issued debentures fell into 
«rears in respect of payment of interest on the 
sbentures and the debenture-holders sued the 
umpany and obtained a decree. In execution of 
4e decree the property was sold at a price a long 
ay. below the sum owed to the debenture- 
alders. One of the debeture-holder was ap- 
inted auctioneer by the Court and after 
æ sale, be moved the Court to be allowed to 
‘posit poundage at a rate of l4 per cent. instead 
6% per cent. He prayed that the remaining 
meer cent, he treated as auctioneer's commission and 
3 Uourt agreed. The Income-tax Officer claimed 
assess him to invome-tax in respect of the 5 per 
at, retained by him as commission : 
wield, that the Court considered it equitable to 
ieve the debenture-holders of the payment of 
ctioneer's commission, the auctioncer being one of 
4 debenture-holders, In the circumstances it 
uld be unreasonable to regard the relief as “in- 
«ae. In any event even if the relief granted to 
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the debenture-holders be regarded as a“ receipt ” 
that receipt did not arise out of any business or 
the exercise of a profession, vocation or occupation 
and wasof a casual or non-recurring nature and 
was, therefore, exempt under s. 4 (3) (wii), Income 
Tax Act. 

Misc. Case on reference submitted by the 
Commissioner of [Income tax, Central and 
United Provinces, dated August 6, 1934. 


Mr. B. Malik, for the Applicant. 
Mr. N. P. Asthana, for the 
Party. 


Opposite 


Opinion. 


Thom, C. J.—This is a reference by the 
Commissioner of Income-tax under s. 66 (2), 
Income Tax Act of 1922. Two questions are 
submitted to the Cours for decision. These 
questions are: h 

“(1) Inthe circumstances ofthe case, (a) is the 
item of Rs. 1,04,000 liable ta tax as income accru- 
ing and arising in British India within the mean- 
ing ofs. 4 1) of the Act or (b) constitutes receipts 
falling under e. 4 (3) (vii) of the Act and hence 
exempt ? i — 

(2) If the answer to part (a) of queetion (1) is in 
the affirmative and to part (b) in the negative, was 
the Assistant Commissioner justified in holdiag that 
the item must be deemed to have been paid to the as- 
gessee onthe day he deposited the sum of Rs, 26,000 
representing the difference between the poundage and 
the commission ?” 

Tne matter came before a Bench on 
January 15, 1937. In view of a decision of 
another Beach of this Court in In re Gaya 
Prasad Chhote Lal (1) the case has been 
referred to a larger Bench for consideration 
and decision. ‘Ihe facts of the case whica 
are set out in detailin the reference may 
be briefly recapituiated. In 1920 a limited 
company, the Agra United Mills, Ltd., 
purchased irom Messrs. A. John & Jo. three 
spinning mills and one flour mull, tne 
purchase price beiag rupees one crore 
and twenty lacs. Tne company issued 
rupees tifty lacs of debentures. Tne com- 
pany fell into arrears in respect of payment 
of interest on the debentures and ın 1927 
the debenture-holders sued the company’ 
for a sum of Rs. 62,00,000. The suit was 
decreed in February 1931. Four months 
were given to tae company for payment of 
the decretal amount: in default ot payment 
the debenture-holders were given tne 
right tuseli the property. Tue company 
did not pay, and on January 20, 1932, the 
mulls were suid. Attne time of the sale 
most debentures were held by Major A. U. 
John, the assessee. He held rupees forty 
lacs of debentures, the other fen lacs were 


L J 403; 154 Ind. Cag. 963; AT R 


1) (1935) A 
Dira 57 A740; 1935A L R 27,7 R A 
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held by his brother Mr. George A. John. 
As is stated in the reference, there were no 
cash proceeds of the sale since the mills 
were knocked down to the debenture- 
holders for the sam of Rs. 20,80,000. This 
sum of Rs. 20,80,000 was set off against the 
decreta] amount. 

Under r. 2, Ch. XVII of the General 
-Rules (Civil) of 1911, poundage was pay- 
ableto the Government at 61 per cent. of 
the auction proceeds. Six and a quarter 
per cent. amounted to Rs. 1,30,000. Under 
r. 15 the Court may allow commission to. 
the auctioneer up to 5 per cent. of the 
auction price if the auction is conducted by 
a private person instead of the Amin of 
the Court. Now, in the present case, 
Major A. U. John was appointed auctioneer, 
and after the sale, he moved the Court to 
be allowed to deposit poundage at the rate 
of Ji per cert. instead of €4 per cent. He 
prayed that the remaining 5 per cent. be 
treated as auctioneer's commission. To this 
the Court agreed. Five per cent. amounted 
to Rs. 1,04,000. Accordingly, under r. 15 
of the General Rules, the assessee, Major 
A. U. JoLn, paid into Court on March 9, 
1932, Rs. 26,000 for poundage and 
Rs. 20,800 for the sale certificate. The 
Income-tax Officer claimed to assess Major 
A. U, John to income-tax for the year 1931-32 
in respect of the 5” per cent. auc- 
tioneer’s commission above referred to. 
Whether or no the assessee is liable to 
assessment in respect of this sum depends 
upon whether the sum can he regarded ag 
income within the meaning of the Indian 
Income Tax Act. Now, income is nowhere 
defined in the Act. The question as to 
what amounts to income under the income- 
tax, however, was considered by the Judicia} 
Committee of the Privy Council in Commis- 
sioner of Income tax, Bengal v. Shaw 
Wallace &Co. (2). In the course of the 
judgment. of the Board, which was 
delivered by Sir George Lowndes, it is 
observed : 

“The object of the Indian Act is to tax ‘income’ a 
term which it does not define. It is expanded, no 
doubt, into ‘income, profits and gains,’ but the expan- 
sion is more a matter of words than of substance 
Income, their Lordships think, in this Act connotes 
a periodical monetary return ‘coming on’ with some 
sort of regularity or expected regularity from definite 
sources. The source is not necessarily one which is 


expected to be continuously productive, but it must 
be one whose object is the production of definite 


(2) (1932) AL J 588; 136 Ind. Cas, 742; A 
1932 PO 138: 59 O 1343; 59 I A 206; id. Rot 
(1932) PO 156; 9 O WN 515; 36 O W N 653; (1932) 
M W N 618; 55 C Ld 386; 34 Bom. L R 1033; 38 L 
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return, excluding anything in the nature of a mie 
windfall. Thus incomé has been likened pictorial 
to the fruit of a tree, or the crop of a field. Itis 
essentially the produce of something which is often ! 
loosely spoken of as ‘capital.’ But capital though | 
possibly the source in the case of income from securi- 
ties, is in most cases hardly more than an element in 
the process of production.” 


It is apparent to us that in making the 
above observation the Board had in view 
the various relevant sections of the Act 
and that the Board's intention was to lay 
down for the guidance of the Courts in 
India sume general principle on the ques- 
tion as to what can be treated as income 
under the Act. The terms. of that part of 
their Lordships’ judgment above quoted 
are undoubtedly general, and in our 
opinion, were not intended by their, Lord- 
ships to be confined to the particular facts 
and circumstances of the case which their 
Lordships were considering. It appears- 
to us that their Lordships intended to- 
indicate that the element of periodical 
receipt or regularity or expected regularity 
of money return was an essential ingredient 
of “income” under the Income Tax Act 
Their Lordships later in their judgment 
observe: 

“The claim of the taxing authorities is that the 
gum in question is chargeable under head (iv) busi- 
ness. Bys. 2(4) business ‘includes any trade, com- 
merce or manufacture, or any adventure or concern 
in the nature of trade, commerce or manufacture. 
The words used are no doubt wide, but underlying 
each of them is the fundamental idea of the contr 
nuous exercise of an activity. Under s. 10 the tar 
is to be payable by an assessee under the heac 
business ‘in respect of the profits or gains of any busi 
ness carried on by him,’ Again, their Lordships thinl. 
the same central idea: the words italicized are a» 
essential constituent of that whichis to produce th 
taxable income: it isto be the profit carned by » 
process of production. And this is borne out by thr 
provision for allowances which follows.........,..hei 
Lordships will only addthat the reasoning of thi 
judgment would apply equally if the appellant base 
his claim on head (vi) ‘other courses’ and the corres 
ponding provisions of s. 12.” 


In Inre Gaya Prasad Chhote Lal (1) 
Bench of this Vourt however took the Vier 
that the observations of the Privy Councim 
above quoted should be taken in conjunc 
tion with the facts of the particular cam 
and that the Board did not intend +e 
lay down any general principle. We ar 
unable to agree with tais view of the) 
Lordshps’ observations. In our opinio! 
the intention of the Board was to enunciat 
a working detinition of income for th 
guidance of tne Courtsin India. We al 
Confirmed in this view by thefact thati 
a subsequent case Gopal Saran Narai 
Singh v. Commissioner of Income-taa~ 
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Bhar & Orissa (3) in which the circum- 
ances were entirely different, the Board 
approved of the principle laid down in 
Commissioner of Income-taz, Bengal v.Shaw 
Wallace & Co. (2). By s.4 (8; (vit) the Act 
shall not apply to 
“any receipts not being receipts arising from 
business or the exercise of 8 profession, vocation or 
occupation, which are of a casual and non-recurring 
nature, orare not by way of addition to the remune- 
ration of an employee.” 


In our opinion, it cannot be maintained 
that the auctioneers commission in the 


present instance was a receipt arising from” 


the business or the exercise of a profession, 
vocation or occupation, or that it was not 
of a casual or non-recurring nature, or was 
by way of addition to the remuneration of 
an employee. Major A. U. John, who sold 
the debentures belonging to himself, and 
his brother is not an auctioneer and the 
commission which was earned, if it can be 
said in the circumstances that he earned 
commission, did not arise out of the busi- 
ness in which he was engaged nor was it 
in any way connected therewith. Sales in 
execution of a decree of the Court are 
generally carried out by the Court Amin. 
Occasionally the duty is assigned to a 
private person. If that private person is 
an auctioneer then clearly commission 
on the sale would be regarded as income, 
We would observa that not only was the 
commission unconnected with any business 
but in fact Major John received nothing 
at all. The mills were sold at a price a 
long way below the sum owed to the 
debenture-holders. The Court considered 
it equitable to relieve the debentnre-holders 
of the payment of auctioneer’s commis- 
sion, the auctioneer being one of the 
debenture holders. In the circumstances 
it would be unreasonable to regard the 
relief as “income.” In our opinion nothing 
in fact was received by Major A. U. John 
as aucticneer’s commission and that in any 
mevent even if the relief granted to the 
-debenture-holders be regarded as a 
“receipt”, that receipt did not arise out of 
«any business or the exercise of a profession, 
vocation or occupation and was ofa casual 
oY non-recurring nature. 
In the result we hold that the Income- 
iax Officer was not entitled to assess Major 
mi. U, John for income-tax in respect of the 


(3) (1935) A L J 925; 156 Ind. Oas. 856; A I R 1935 

Ó 143; 14 Pat. 552; 621 A 207; 8R POL; 19350 

RU R 458; 1935 A LR 744; 1 B 'R 751; 19350 W 

N 210; 16 P L T 531; (1935) M W N 806; 69MLJ 

PASO; 42 LW 243; 39 O W N 1093; 37 Bom. L R 
#17 (P 0). ` 
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sum above referred to. We would answer 
the question referred as follows: 

1. (a) The item of Rs. 1,04,000 is not 
liable to income-tax accruing and arising 
in British India within the meaning of s. 4 
(1) of the Act. (6) Even if the same 
agsessee be regarded as having received 
the sum of Rs. 1,01,00) this receipt is 
exempt under s. 4 (3, (vit) of the Act. In 
view of our answer to question No. 1, ques- 
tion No. 2 does not arise. We fix Rs. 400 as 
the fee of Oounsel, for the Income tax 


Department. He should file his certificate 
within six weeks. , 
. B. Answer accordingly. 





PRIVY COUNCIL | 
Appeal from the Court of the J udicial | 
Commissioner for the North-West Frontier 
Province 
July 22, 1938 
Lorp Wrteat, Lorp ROMER, Lorp Portar, 
SIR SAADI LAL AND SIR GRORGE Rankin 
Tae PEOPLES BANK or NORTHERN 
INDIA, LIMITED (1N LIQUIDATION)— 
APPELLANT 
ve TSUS 
Mian GHULAM JAN AND ANCTHER— 
RESPANDENTI 

Purdanashin lady—Disposition of property by— 
Duty of Court. 

The rule is firmly established that it is incumbent 
on the Court, when dealing with the disposition of 
her property by a purdanashin woman, to be satisfi- 
ed that the transaction was explained toher and 
that sheknew what she was doing. ` 


Messrs. A. M. Dunne, K. C. and J.M. 
Pring?e, for the Appellants 

Messrs. Eddy, K. C. and M. H. 
Rashid, for the Respondents. 

Sir Shadi Lal.—The respondent, Mian 
Ghulam Jan, carried on the business 
of buying and selling carpets at Peshawar 
and for the purpəse of his business he 
borrowed money from the appellants, the 
Peoples Bank of India, Limited, on what 
is called “cash credit account.” He got 
also another loan from the bank, for whizh 
he executed a promissory note on August 
29, 1930, and pledged his carpets as security 
for the payment of the debt. At the end 
of April, 1931, bis liability to the bank 
amounted to Rs. 3,110-7-9 on the cash credit 
account,and to Rs. 11,740-14-3 on the 
promissory note account, The total sum 
due by him was Rs. 14,851 6-0. He did not 
discharge his liability, with the result that 
the creditors threatened to bring an action 
against him to realise the debt by selling 
his carpets. The debtor, however, got a post- 


. 
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ponement of the time for payment, by exe- 
cuting a mortgage deed in favour of the cre- 
ditors. The mortgage deed was written to se- 
cure the payment of the amount due by the 
debtor on the two accounts, and aleo of 
Rs. 148-10 which was paid to him at the 
time of the transaction in order to make up 
the round sum of Rs. 15,000. The security 
for the payment of this consolidated sum was 
a house, which was owned by him and his 
wife Musammat Mohamadi Begum in equal 
shares. In ofder to make her share of the 
house liable for the morigage money, she 
affixed her thumb impression to the mortgage 


deed, which contained various stipulations, - 


including the promise to pay the mortgage 
Money with interest at 9 per cent. per 
annum within one year. It was agreed that 
the creditors would not be entitled to re- 
cover the mortgage debt before the expiry 
of one year, but that they could enforce 
their claim after the expiry of the stipulated 
period in the event of the mortgagors’ failure 
to pay the debt. 

The promise as to the payment within 
one year was not fulfilled by the mort- 
gegors, and the bank consequently 
brought the present action against them to 


enforce their personal liability and also to ' 


recover the debt by the sale of the house, 
which was mortgaged as security for it. 
The Courts in India have concurred in 
granting a decree against the husband, but 
have exempted the wife and her share in 
the house from liability. The decision of 
the Appellate Court has proceeded on the 
ground that there was no consideration 
for her promise to pay the debt of her 
husband. 

There is no evidence to prove that Musam- 
mat Mohamadi Begum, who was admittedly 
a purdanashin lady unable to read or write, 
knew or understood the contents of the 
mortgage deed which sought to make her 
share inthe house liable for the payment 
of the debt. The endorsement made by the 
Sub-Registrar at the time of the registra- 
tion cf the deed is in ambiguous language, 
and does not show that either he or any 
other person explained the deed to her. 

Tre rule is firmly established that it is 
incumbent on the Court, when dealing with 
the disposition of her property by a pur- 
danashin woman, to be satisfied that the 
transaction was explained to her and that 
she knew what she was doing. 

This plea was expressly raised by Musam- 
mat Mchamadi Begum, but no issue was 
framed onthe subject, except the issue as 
to her executing the deed under the in- 
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fluence of her husband. Their Lordshi 
upon the record, as it stands, are unable t 
hold that her liability has been established. 

‘On this view. the question of consideration 
need not be discussed, more particularly, as 
apart from the deed, there is no evidence 
to show that it was in response to Musam- 
mat Mohamadi Begum’s request that the 
bank stipulated not to enforce the liability 
of her husband during the period of one 
year mentioned in the deed. 

The appeal, therefore fails, and must be 
dismissed with costs. Their Lordships will 
humbly advise His Majesty accordingly. 

5. Appeal dismissed. 







Solicitor for the Appellants.—Messrs. 


Cardew, Smith &Co. 
Solicitors for the Respondents.—Messrs. 
Nehra & Co. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1320 of 1935 
April 26, 1938 
RAOHHPAL SINGH, J. 
MAKHAN LAL KELA. AND ANOTHER— 
DEFENDÅNTS—ÅPPRELLANTS 
versus 
BALDEO PRASAD AND ofaERs—PLAINTIF&S 
—RESPUNDENTS 

Civil Procedure Code (Act V of 1908), 0O., XXI, 
r, 94—Sale certificate—Legal method of sale is by 
registered-deed—Exception — Execution sale— Sale 
certificate, if title-deed—Sale certificate to whom can 
be isgued—Court, if can recognize any transfer or 
arrangements made by auciion-purchaser with third 

r80n. A 
P The law recognizes only the method under which 
a man can sell his property to another and that is 
by a registered sale-deed There is, however, one 
exception and that is about transfers created by 
operation of law. In ‘case where property is pur- 
chased by a person at a Court sale, no sale-deed is 
necessary. The sale certificate which the Court will 
issue will show that the purchaser got a title and 
the property vested in him from the date of the 
sale. The sale certificate will not be a title-deed 
but would be statutory evidence of transfer in 
place of the mode of transfer by a registered sale. 
deed Having regard to the provisions of r. 94, 
O. XXI, the Court will issue the sale certificate 
only in the name of auction-purchaser, or ifhe dies, 
in the name of his legal representative. But the 
Court is incompetent to recognize any transfer or 
arrangements made by the auction-purchaser with 
a third person, Shyam Lal v. Shyam Lal (1), distin- 
guished. ade h 

S. C. A. from the decision of the Addi- 
tional Sub-Judge, Aligarh, dated August 31, 
1935. 

Messrs. S. K. Dar and S. N. Seth, for the 
Appellants. . 

Messrs. Panna Lal and I. B. Banerji, 
for the Respondents. 


1938 
Judgment.—Thisis a defendants’ second 


if 2ppeal arising out of asuit for possessign. 


The facts which have given rise to this 
appeal can briefly be stated as follows: 
On August 17, 1922, defendant 2nd party 
executed a mortgage deed for Rs. 1,500 in 
favour of one Kunj Behari Lalin respect 
of the property in suit. Kunj Behari Lal 
obtained a final decree on foot of his 
morigage in 1929. He put the mort- 
gaged property to sale and himself 
purchased it at an auction sale on 
August 20, 1930. 


On August 18, 1931, the plaintiffs in the 
present suit purchased the property in 
suit from the mortgagors of Kunj Behari 
Lal. Under the terms of thesale deed, the 
plaintifis were to pay in the decree money 
due to Kunj Behari Lal. The plaintiffs 
made an application to the Court which 
had sold the property in execution of Kunj 
Behari Lal's decree under r.89 of O. XXI, 
Civil Procedure Orde for setting aside the 
sale. The Court dismissed the plaintiffs’ 
application. They preferred an appeal and 
there a compromise was arrived at bet- 
ween the plaintiffs on one sideand Kunj 
Behari Lal, the auction-purchaser decree- 
holder, on the other. Amoung other things 
it was agreed that the plaintiffs would 
get the property in suit and in the sale 
certificate their names would be entered 
as auction-purchasers in place of Kunj 
Behari Lal. The Oourt accepted the 
compromise and passed an order directing 
that the application of the plaintiffs for 
setting aside the sale. be allowed in‘ the 
terms of the compromise. Under the terms 
of this compromise, the names of the plaint- 
iffs were substituted in the sale certificate 
for the name of Kunj Behari Lal and they 
obtained an order getting formal posses- 
sion over the property in suit. Then they 


applied for mutation and there the 
defendants-appellants to the ` present 
suit resisted. It appears that the .de- 


fendants who are appellants had a simple 
money decree against the mortgagors. 
They put the property in suit to sale in 
execution of their decree and purchased 
it at a Court sale on October 27, 1931, and 
got possession and mutation. The 
application made by the plaintiffs for 
mutation was thrown out and so the plaintiff 
filed the suit which has given rise tothe 


present second appeal. Their suit has 
been decreed by the lower Appellate 
Court. Several pleas had been taken 


in defence by the appellants but in this 
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Court only one point has been urged which 
reqaires consideration. 

Learned Counsel for the appellants has 
urged before methat the order of the 
Court on the basis of the above-mentioned 
compromise was ultra vires and the Court 
had no jurisdiction to pass it. According 
to learned Counsel’s argument, Kunj Behari 
Lal is still the owner of the property in 
suit and the plaintiffs acquired no right 
under the terms of the compromise. I have 
heard learned Counsel on both sides and 
am of opinion thant the contention raised by 
the Jearned Counsel for the appellants is 
sound and must be accepted. Rule 94 
of O. XXI, Civil Procedure Code enacts : 

“Where a sale of immovable property has become 
absolute, the Court shall grant a certificate speci- 
fying the property sold and the name of the per- 
son who at the time ofsale is declared to be the 
purchaser. Such certificate shall bear datethe day 
on which the sale became absolute.” 

Section 65, Civil Procedure Code, runs as 
follows : 

“Where immovable property is sold in execution 
of a decree and such sale has become absolute, the 
property shall be deemed tohave vested in the 
purchaser fromthetime when the property issold 
and not from the time when the sale becomes 
absolute.” 


It will be seen that the property vested 
in Kunj Behari Lal from the date of the 
sale by the Court and he became entitled 
to get the sale certificate because of the 
sale in his favour. Under the provisions 
of r, 94, O. XXI, Civil Procedure Code, 
Kunj Behari Lal became entitled to get 
a sale certificate which is evidence of his 
title. The question for consideration is 
whether an auction-purchaser is competent 
to make a valid transfer of property 
purchased by him at a Court sale by 
entering into an agreement with a third 
party that he (auction purchaser) would 
get his name (third party's) substituted in 
the sale certificate. J am clearly of opinion 
that such a mode of transfer cannot be 
recognized by law. The reason is that the 
auction-purchaser has become owner of the 
property andthe title vested in him from 
the date of the sale. If he wishes tu 
transfer the property to anyone then he 
can doso only inthe mode prescribed 
under the Transfer of Property Act. Parties 
cannot be permilted to adopt a new 
method of making transfer which is not 
recognized by the Transfer of Property Act, 
A sale certificate is not a title deed. 
It is only evidence of title which wag 


vested in the auction-purchaser on 
the date .on which he purchased the 
property. a 
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The law recognizes only the method 
under which a man can sell his property 
to another and is by a registered sale 
deed. There is, however, one exception and 
that is about transfers created by opera- 
tion of law. In case where property is 
purchased by a person at a Court sale, no 
sale deed is necessary. The sale certificate 
which the Court will issue will show that 
the purchaser gota title and the property 
vested in him from the date of the sale. 
The sale certificate will not be a title deed 
but would be statutory evidence of trans- 
fer in place of the mode of transfer by a 
registered sale deed, Having regard to 
the provisions of r. 94, O. XXI, the Court 
will issue the sale certificate only in the 
name of auction- purchsser, or if he dies, in 
the name of his legal representative. But 
the Court is incompetent to recognize any 
transfer or arrangements made by the 
auction-purchaser with a third person. 
Take the following instance. A man pur- 
chases property at a Court sale. Later on 
he makes an application tothe Court that 
he has given or sold the property to another 
person and so inthe sale certificate his 
({transferee’s) name should be entered. 
I have no hesitation in holding that the 
Court selling the property would be wholly 
incompetent to alter the sale certificate. 
It would inform the applicant that the 
sale certificate would be issued only in the 
name of the auction-purchaser. If the auc- 
tion-purchaser wants to dispose of his 
interest in the estate purchased by him 
nn he can do so by executing a valid sale 
eed. l 

In the case before me the plaintiffs 
adopted the following method. They 
purchased the property from the mortgagors. 
They, long after the date for filing objec- 
tions to tke sale had expired, made an 
application asking that the sale should be 
set aside. During the pendency of the case 
the plaintiffs and the auction-purchaser 
compromised under which the latter agreed 
that the names of the plaintiffs should be 
substituted in the sale certificate for his 
name, In my opinion, the Court was not 
competent to doso. Its order directing a 
decree tobe prepared in the terms of the 
compromise was beyond its jurisdiction 
and is ultra vires. The learned Judge of 
the lower Appellate Court has relied on a 
Full Bench ruling of this Court, Shyam 
Lal v. Shyam Lal (1) in support of his 


(1) (1933) 2 A W R 233; 146 Ind. Oas. 145; AT R 
wa All, 649; 55 A 775; 1933 ALJ 728; 6 R A 262 
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view. In my opinion that case cannot help 
the plaintiffs. It will be seen that in the 
above-mentioned case the learned Judges 
made'the following observations which are 
to be found at p. 238*: 

“Rxceptin case where the Court has no jurisdic- 
tion to entertain the matter atall, a wrong decision 
would make the decree valid and bindingon the 
parties.” 

It appears to me that in the case before. 
me the decree made by the Court on the 
basis of the above-mentioned compromise 
was beyond jurisdiction of the Court and 
so the case has no application. The law 
empowers the Court. which has sold the 
property to sell the property and to grant 
the sale certificate only to the auction- 
purchaser in whom the property vested on 
the date of the sale, The Court has no 
power to recognize any agreement between 
the auction-purchaser and others under 
which the auction-purchaser makes a 
transfer. A purchaser who purchases pro- 
pérty from auction-purchaser under a valid 
and a registered deed cannot goto the 
execuling Court andsay that his name 
stould be entered in the sale certificate on 
the ground that he has purchased the pro- 
perty, Much less can aman who has not 
taken the precaution of getting a sale deed 
in his favour. I hold that the decision of 
the Court on the basis of the compromise 
directing thatthe names of the plaintiffs 
should be substituted for Kunj Behari 
Lal was beyond its jurisdiction and ultra 
vires and, therefore, the plaintiffs acquired 
no title tothe property in suit. In law 
Kunj Behari Lal is still its owner. In 
these circumstances, the plaintiffs have no 
right to sue the defendants-appellants for 
possession. The appeal must, therefore, be 
allowed. 

For the reasons given above, the appeal 
is allowed, the decree of the lower Appel- 
late Court is set aside and the plaintiffs’ 
suit is dismissed with costs of the appel- 
lants in all the Courts. Permission to file 
a Letters Patent Appeal is granted. 

8. Appeal allowed. 


¥Page of (1933)2 A. W. R—|#d.] a 
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MADRAS HIGH COURT 


Wak Revision Petition No. 487 of 1935 


December 2, 1936 
VENKATARAMANA Rao, J. 
GUDIA DULLABHO SAHU—PETITIONER 
versus 
CINNI ADINARAYANA AND oTHERS— 
Opposite Party 

Court Fees Act (VII of 1870), s. 7 (vy) (x)—Dispute 

to title of property compromised—In consideration of 


` certain sum defendant No. 2 conveyed two-thirds of 


certain properties and defendant No. 1 one-third of 


‘some other property to plaintih — Subsequently by 


mutual arrangement much of the properties intended to 
be conveyed by defendant No. 2 sold—Plaintiff's suit to 
enforce original arrangement with possession— Prayer 
that defendant No. 1 should relinquish interest in 
share to beconveyed and defendant No.2 to execute 
conveyance—Claim against defendant No.2, nature of 
and court-fee payable ~ Claim against defendant 
No. 1, nature of and court-fee payable on. 

In asuit for specific performance, there is no ques- 
tionof primary and secondary relief and both the 
execution cf the conveyance ‘and delivery of posses- 
sion are essential reliefs. 

Where the plaintiff requests the Court to give effect 
to the arrangement which he entered into by which 
certain properties are to be conveyed tohim but 
desires in the plaint that in effecting the conveyance 
only the properties described in the Schedules should 
be conveyed and possession in respect thereof should 
be given, as the Court will in any event have to 
declare the original arrangement entered into and 
only on that basis should give the relief to the plain- 
tiff, the suit will have to be valued on the considera- 
tion mentioned in the origina] arrangement. 

A dispute about title to certain property was com- 

romised. In consideration of certain sum payable 
by the plaintiff to defendant No. 2, the latter was to 
convey two-thirds of certain properties and defendant 
No. 1 was to convey one-third of his interest in some 
other property. Subsequently defendant No. 2and 
the plaintif entered into mutual arrangement by 
which much of the properties intended to be conveyed 
by defendant No, 2 to the plaintiff was sold and the 
realisations therefrom were credited towards agreed 
sum to be paid“®o defendant, Plaintiff instituted a 
suit praying that defendant No. 1 should be directed 
to execute a relinqnishment in favour of plaintiff for 
the one-third share and defendant No, 2 be directed to 
execute a conveyance in plaintiff's favour of two-thirds 
with an additional prayer that the plaintiff be put in 
possession : 

Held, that the suit, so far as a conveyance respect- 
ing defendant No. 2's interest was sought, was 


‘ eagentially one for specific performance of a contract 


and the court-fee payable was on the sum agreed to 
be paid to defendant No. 2, under s. 7, el. (x), Court 


‘Fees Act, though-many of the properties agreed to be 


conveyed had been disposed of. The claim against 
defendant No. 1 was really one for possession and 
so the plaintiff was entitled to value the same under 
8.7, cl.) 


O. R. P. from the decree of the District 
Court, Ganjam, in M. O. A. No. 31 of 1934. 

Messrs. G. Lakshmana and G. Chandra- 
sekhara Sastri, for the Petitioner. 

Mr. Y. Suryanarayana, for the Opposite 
Party. 

Order.—This revision petition raises a 
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question of court-fee. A few facts may be 
necessary for the disposal of the same. 
Defendant No. 1's grandfather was entitled 
as reversioner of one Cinni Errayya to cer- 
tain properties and he filed a suit for re- 
covery of the same as reversioner. 

All the properties which appertain to 
the estate of Oinni Errayya nre described 
in Sch. A to the plaint in this action. While 
the litigation was pending, defendant No. 2 
in this suit who was financing the plaintiff 
in the said litigation in consideration of 
the advances made by him obtained a trans- 
fer of two-third share in all the properties 
which defendant No. l's family would ob- 
tain as a result of the said litigation. De- 
fendant Ne. 1’s grandfather succeeded in 
the suit and an appeal was preferred 
against the said decision to this High Court. 
While the appeal was pending, a certain 
arrangement took place cn January 26, 
1927, between the plaintiff and the father 
of defendant No. 1 who had succeeded to 
the estate by virtue of the father’s death. 
The arrangement was this: Both the 
plaintiff and the father of defendant No. 1 
should buy out defendant No. 2 by paying 
Rs. 7.500 and get a transfer of the two- 
third share which defendant No. 2 was en- 
titled to under the sale in his favour; after 
getting the said transfer the property should 
be sold except 3 acres 73 cents being items 
Nos. 10, 11, 18 and 36 in Sch. A and the 
plaintiff and the father of defendant No. 1 
should enjoy the profit resulting from the 
said sale in equal shares. The reason why 
3 acres 73 cents of land was omitted ig 
that the plaintiff purchased from some of 
the defendants in the reversionary suit the 
said property and obained possession and 
was'in possession of the same on the date of 
of the said arrangement. But somehow the 
arrangement of January 26, 1927, was not 
carried into effect and defendant No. 1's 
father died. The appeal in the High Court 
wa settled by a compromise in and by 
which among other things the title of de- 
fendant No. 1’s family was declared and 
established. At any rate from the plaint 
it appears that defendant No. I's family 
was ultimately declared the owner of al] 
the properties left by CinniErrayya. As I 
stated above, the arrangement of January 
26, 1927, was not given effectto and both 
defendants Nos. 1 and 2 aleo sold some of 
the properties which formed the basis of 
the said arrangement. 

In consequence whereof, the plaintif- 
defendant No. 1's guardian on behalf of de- 
fendant No. land defendant No. 2 entered 
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into an arrangement in regard tn the pro- 
perties which were left undisposed of, viz., 
both defendants Nos. 1 and z should retain 
certain items: defendant No. 1 should re- 
tain one-third share in certain items which 
are specifically described in Sch. G to the 
plaint : defendant No. 2 should transfer all 
his interests in the remaining properties to 
the plaintiff for a sum of Rs. 6,088 which 
properties are now specifically described in 
Sch. D nereto. It was alsoa part of the 
said arrangement that in the 3 acres 73 
cents which also formed part of Sch. D 
property excluding the two-third which 
had to be conveyed tothe plaintiff under 
this arrangement, defendant No. 1 also 
should relinquish his one third share so 
that the plaintiff may get a complete title 
in respect of the entire3 acres 73 cents 
‘possession whereof had been disturbed by 
the decree of the High Court. 

It will thus be seen that so far as the 
plaintiff. is concerned, the arrangement is 
that io consideration of the sum of 
Rs. 6,083 payable by him to defendant No. 2. 
defendant No. 2 should convey two-third of 
the properties in Sch. and defendant 
No. 1 should convey one-third of his interest 
in the 3 acres 73 cents which are items 
Nos. 10, 11,13 and 36 in Sch. A and which 
also formed part of Sch.D and which now 
form part of Sch. E. The prayer in the pre- 
sent plaint is that defendant No.1 should 
be directed to execute a relinquishment 
in favour of the plaintiff for the one-third 
share in 3 acres 73 cents. which are items 
Nos. 1 to 4 of Sch. E and defendant No. 2 
directed to execute aconveyance in plaint- 
ift's favour of two-third of all the proper- 
ties in Sch. B. There is a further prayer 
that the property should be partitioned and 
the plaintiff be put in possession of the 
entire items Nos. 1 to4 being 3 acres 73 
cents and two-third of theremaining items 
in Sch. E. 

The question is what is the court-fee 
payable on the basis of the allegations and 
the reliefs claimed in the plaint. There 
can be no question that so far as a convey- 
ance is sought in favour of the plaintiff 
in respect of defendant No. 2's interest, the 
suit is essentially one for specific perform- 
ance of a contract and court-fee will have 
to be levied under s. 7, cl. (x), Court Fees 
Act. That will be on the amount of 
Rs. 6,088. But what Mr. Lakshmanna con- 
tends is that the present Sch. E properties 
do not comprise all the properties which 
were intended to be conveyed under the 
arrangement entered into between the par- 
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ties. According to the said, arrangeme 
the properties that were 
conveyed were defendant No. 2's interest in 
the entire Sch. D properties; by a sub- 
sequent arrangement between the plaintiff 
and defendant No. 2 the properties which 
were intended to’ be conveyed were sold 
to third parties and the moneys realised 
therefrom were credited towards the said 
sum of Rs. 6,088, the price fixed to be paid 
to defendant No. 2. Thue a greater portion 
of the properties coraprised in Sch. D, had 
been sold away and only the properties in 
Sch. E remained to be conveyed. 

Itis only in respect of these properties 
Mr. Lakshmanna says that a conveyance 
is sought and he is, therefore, not bound to 
pay the court-fee leviable on a claim for 
specific performance. His argument is thet 
as the entire contract could not be per- 
formed, the suit cannot be deemed to be 
one for specific performance but only for 
possession of the plots in Sch. E. It seems 
to me that this argument is unsound. The 
basis of the plaintiff's claim is the arrange- 
ment that was come to between the plaint- 
iff and‘defendants Nos.1 and 2. It was 
for a conveyances of the entire properties 
in Sch. D. It can only be by enforcing that 
contract the plaintiff can get any relief. 
Unless that contract is affirmed and dec- 
lared, the plaintiff cannot get any relief 
eitherin respect of the whole or any portion 
of the properties sought to be conveyed 
under the said arrangement. The fact that 
certain properties have been sold by mu- 
tual arrangement will not alter the nature 
of the claim which is essentially one for 
specific performance of contract of sale 
whichis implied in the said Arrangement. 
How I understand the relief claimed is this: 

The plaintiff requests the Court to give 
effect to the arrangement which he entered 
into, but desires that in effecting the con- 
veyance only the properties described in 
the Schedules suould be conveyed and pos- 
session in respect thereof should be given. 
As the Oourt will in any event have to 
declare the original arrangement entered 
into and only on that basis should give the 
relief to the plaintiff, the suit will: have to 
be valued on the consideration mentioned 
therein. In a suit for specific perform- 
ance, the view has always been taken by 
this Court that there is no question of 
primary and secondary relief and both the 
execution of the conveyance and delivery. 
of possession are essential reliefs. Further, 
without getting a conveyance it is not pos- 
sible to get possession. In Sundara Rama- 


z 


intended to be\, 
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jam v. Sivalingam Pillai (1), at p. 157%, 

enkatasubba Rao, J. explains the scope 

and the nature of a suit for specific per- 
formance thus : 

“In a suit for specific performance the purchaser 
seeks to enforce the terms of his contract. The seller 
as much agrees to put the purchaser in possession as 
he agrees to execute a conveyance in his favour. 
Then it is argued that as the plaintiff also claims 


possession in the suit, the suit must be regarded as ~ 


one for possession. But the specific provision relat- 
ing to suits for specific performance exclude the 
applicability of the general provision relating to 
suits for possession. If the claim'to possession is 
involved in the claim to specific. performance, the 
suit will still remain one for specific performance 
‘and it must be dealt with only on that footing.” 

' Therefore, I have no hesitation in hold- 
ing that so far as the plaintiff claims relief 
against defendant No. 2, court-fee must 
be paid on the sum of Rs. 6,088. The ques- 
tion then is how is the relief against defend- 
ant No.1 to be valued. As I have already 
indicated, the consideration for the relin- 
quishment is also the said sum of Rs. 6,088. 
Again what is essentially soughtso far as 
that relief is concerned, is this : The plaint- 
iff by virtue of sale deed from some of the 
defendants in the reversionary suit obtained 
possession of 3 acres 73 cents aforesaid but 
the title thereto was challenged and by a 
compromise between the plaintiff and de- 
fendant No. 1 it was negatived. To the 
said compromise the plaintiff wae not a 


party. The plaintiff seeks possession of the . 


said property from both defendants Nos. 1 
and 2 and an assurance that he will not 
be disturbed in the said possession by get- 
ting a release from defendant No. 1, because 
as far as defendant No. 2 is concerned, he 
gets a conveyance. It seems to me that the 
essential clgim against this defendant 
No. 1 is really one for possession and he 
is entitled to value the same under s. 7, 
el. (v), Court Fees Act. On the basis of this 
valuation the suit will certainly not lie on 
the District Munsif’s Court. In the result 
_the revision petition fails and is dismissed 
with costs. 
N.-D. Petition dismissed. 


(1) 47 M 150; 77 Ind. Cas. 542; A IR 1924 Mad. 360; 
45 M L J 431; 18 L W 333; (1923) M W N 726. 
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LAHORE HIGH GOURT 
Civil Revision Petition No. 635 of 1936 
February 26, 1937 
Jar Lar, J. 
THAKAR DAS—PLAINTIHF—PETITIONER 
versus ` 
AMAR CHAND—DEFENDaNT— 
RESPONDENT 

Mortgage — Usufructuary — Suit by mortgagor for 
unpaid balance of mortgage money, whether maintain- 
able—Suit, if one for compensation or specific per- 
formance~-Measure of compensation. 

A suit by a mortgagor to recover the unpaid 
balance of the mortgage money in a possessory mort- 
gage where the mortgage has been completed and 
possession has been given to the mortgagee but the 
full consideration is not paid to the mortgagor is 
maintainable. Such asuit is maintainable asa suit 
for compensation and the measure of compensation 
is the difference between the amount stipulated to be 
paid by the mortgageeand the amount actually paid 
by him. But such a suit is not a suit for specific 
performance of the contract. Thakur Singh v. Jagat 
Singh (2) and Wahid Ali v. Biptu Chamar (5), follow- 
ed. Sewa Singh v. Milkha Singh (1), distinguished, 

©. R. P. from the decree of the Senior 
Sub-Judge, Ferozepore, dated June 29, 


1936. . 
Mr. Mohan Lal Aggarwal, for the 
Petitioner. : 


Bawa Sant Singh, for the Respondent. 


Order.—The petitioner mortgaged his 
land with possession to the respondent for 
Rs. 400 out of which Rs. 240 were left 
with the mortgagee for payment to a 
creditor of the mortgagor petitioner. The 
respondent not having paid Rs. 240 to the 
creditor, the petitioner instituted a suit for 
recovery of Rs. 240 and interest thereon 


- against thé respondent. The suit was for 


the recovery of the amount stipulated to 
be paid on the mortgage by the respondent 
and it was expressly stated in the plaint 
that the plaintiff had suffered loss to that 
extent. The suit was, therefore, also for 
compensation for the mnon-performance of 
his contract by the defendant This suit 
having been decreed by the trial Court, 
an appeal was preferred to the Senior 
Subordinate Judge who accepted it merely 
on the ground that such a suit was not 
maintainable. He refrained from deciding 
tbe other question involved in the case. 
In support of his conclusion, the learned 
Senior Subordinate Judge has relied upon 
Sewa Singh v. Milkha Singh (1), a judgment 
of a Division Bench of this Court, but 
that judgment in my opinion does not sup- 
port the view of the learned Judge below. 
Ina similar case I had held in Thakur Singh 


(1) 38P L R 574; 164 Ind. Cas, 582; A I R1936 Lah. 
727; 17 Lah. 270; 9 R Lah. 138 
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v. Jagat Singh (2), that a suit by a mort- 
Bagor to recover the unpaid balance of the 
mortgage money in a possessory mortgage 
is maintainable. A similar view had been 
‘taken by this Court in Imam Din v. Dittu 
(3), and was subsequently taken in Jai 
Gopal v. Sundar Singh (4). Recently iu 
Wahid Ali v. Biptu Chamar (5), it has 
been held that such a suit is maintainable 
as a suit for compensation and that the 
measure of compensation is the difference 
between the amount stipulated to be paid 
by the mortgagee and the amount actually 
paid by him. Even in Sewa Singh v. 
Milkha Singh (1), it has been held that a 
suit for compensation is ‘maintainable. In 
my View, where a mortgage has been 
completed and possession has been given 
to the mortgagee, as in the present case, 
a suit for recovery of the balance of the 
amount due to the mortgagor is not 
a suit for specific performance of the 
contract. 

I held in Thakur Singh v. Jagat Singh 
(2), that a suit for specific performance 
of the contract in such a case does not 
lie and also that a suit of the present 
description is not a suit for specific per- 
formance of the contract. Whether the 
amount payable by the mortgagee to the 
mortgagor is a debt due to the mortgagor 
was not decided by me and that was the 
point involvedin Sewa Singh v. Milkha 
Singh (1), and apparently it was held 
that it was not a debt and not therefore 
attachabie at the instance of a creditor of 
the mortgagor. Sewa Singh v. Milkha 
Singh (1), therefore does not apply to tha 
facts of this case and there is ample 
authority that a suit for recovery of the 
unpaid balance in a mortgage of this 
description is maintainable at the in- 
. stance of the mortgagor. Probably the 
proper form of the suit would bea suit 
for compensation and the measure of 
damages would be as indicated in 
Wahid Ali v. Biptu Chamar (5). 

I accept the petition, set aside the decree 
of the Senior Subordinate Judge and send 
the case back to him with direction to 
proceed with the appeal in , accordance 
with law, with due regard to the observu- 
tions made above. The costs of this petition 
shall be paid by the respondent. Parties to 

(2)A IR 1933 Lah. 1; 140 Ind. Oas. 495; 33 PLR 
1085; Ind. Rul. (1933) Lah. 3. 


(3) A I R 1925 Lah. 174; 78Ind. Oas. 445. | 
49 AIR 1935 Lah. 26; 159 Ind. Qas. 763; 8 R L 


422, 
(5), A IR 1935 Pat, 125; 159 Ind. Cas, 177:2B R56 
8 R P 35L ’ 2 
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appear before the Senior 


Subordind 
Judge on March 30, 1937. 
D. Case remanded. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1137 of 1932 
February 23, 1937 
VENKATARAMANA Rao, J. 
POOVANKULATHIL THOTTAM 
PUTHIYA PURAYIL ABDULLAH — 
APPELLANT 
versus 
KAKKAT VALAPPIL MOLDIN KUTTY 
AND OTHERS— RESPONDENTS. $ 

Malabar Law—Devaswom—Half of Uralans without 
reference to rest executing Kanom— Validity—Sub- 
sequent ratification —Effect—Landlord and tenant— 
Estoppel—Lease by some Uralans—Subsequent Kanom 
with right to recover rent and possession from lessee 
—Fact notified to lessee — Kanom invalid — Payment 
of rent by lessee to transferee but refusal to surrender 
possession at expiry of lease—No evidence that lessee 
was cognizant of transferce's defective title—Lessee, if 
estopped from disputing transferee's title. : 

Inthe case of public trusts; the act of the majority 
isheld to be the act of the whole number. But the 
act of the majority can only be held to be binding on 
the trust if done after giving the minority an op- 
portunity to state their views. Where, therefore, there 
could be no majority orthe act was done by some of 
the trustee without reference to a co-trustee or trustees, 
the act will be invalid, ; 

Where half of the Uralang for a Devaswom executed 
a Kenom Kuzhikanom demise without reference to 
the rest, the Kanom is invalid and the subsequent 
ratification by the rest cannot validate that which 
is invalid at its inception. Kumban v. Moorthi (1) 
and Parambil Parakum v. Narayanan Nambudiri (2), 
relied on. 

In cases where the facts do not amount to a fresh 
taking of the lease, and the old lease subsists and 
payment of rent is made to another in pursuance of’ 
the terms of the old lease, to a person who has got 
authority to collect the rent from the landlord either 
by virtue of an assignment of the reversion or other- 
wise, mere payment of rent in such cases will not 
operate as an estoppel but will only amount to an 
admission which will be capable of explanation. [p. 
782, col. 2.] | 

Some of the Uralans for a Devaswom granted a 
lease at the expiry of which possession was to be 
surrendered. The same Uralans, four years there- 
after executed a Kanom Kuzhikanom, which was 
invalid, they alone being not empowered to execute, 
with right to recover rent from the lessee and also 
possession at the expiry of the lease. Notice of this was 
sent tothe lessee. At the expiry of the lease the lessee - 
refused to surrender possession alleging that the 
Kanom was invalid. There was no evidence thatthe 
lessee was cognizant of the transferee’s defective title 
during the lease : 

Held, that in such circumstances payment of rent 
may well have been deemed to be under mistake and 
in ignorance of the defect of title. The lessee was not 
impeaching the title of his landlord but his plea was 
that the Uralans had no title to grant the Kanom and 
the lessee was not estopped from disputing the trans- 
feree’s title. Doed, Higginbothams v. Barton (3) 
and Doe d. Oliver v. Powell and Pyne (6), relied on. 


` 
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oe d. Marlow v. Wiggins (4) and Venkata Chetty v. 
ig Aiyanna Goundan (5), distinguished. [ébid.] 


S. OC, A. against the decree of the Sub- 
Judge, Tellichery, in A. S.No. 163 of 1931. 

Messrs. 0.T.G. Nambiar and C. Govindan, 
for the Appellant. 

Mr. A. Achuthan Nambiar, for the Res- 
pondents. 


Judgment.—This second appeal arises 
out of a suit in ejectment to recover pose 
session of the suit land with arrears of 
rent and future profits from defendant 
No. 1 who was in occupation thereof. 
Defendants Nos. 2 to 5 were impleaded 
in the suit as assignees of defendant No. 1. 
The suit property admittedly belonged to 
a Devaswom known as  Puthankottan 
Devaswom. The Uraima right was held, 
according to the findings of both the lower 
Courts, by four Uralans who are the 
Karnavans for the time being of four 
different Tarwads, namely Neelangapurath, 
Edavan Puttalath, Erambala and Thiyan- 
‘cheri Kaloth. Defendant No. 1 occupied 
the land under a Marupat dated June 24, 
1912, Ex. A, granted by the Uralans 
Neelangapurath Appa alias Chidan Nam- 
biar and Edavan Puthalath Krishnan 
Nambiar, the then Karnavans of their 
respective Tarwads. It was to run for a 
period of 12 years and at the end of the 
term, defendant No. 1 undertook to sur- 
render possession on payment to him of 
the Kuzhikur value. Four years there- 
after the same two Uralans executed a 
Kanom Kuzhikanom demise in favour of 
the plaintiff under a deed dated July 5; 
1916, Ex. B, fora pericd of 16 years from 
the said date with power to recover the 
rent due from defendant No. 1 in 
accordance with the terms of the Marupat 
and also possession of the land at the end 
of the term. Subsequent to this deed the 
plaintiff was receiving rent from defen- 
dant No. 1 until 1928. After the expiry 
of the term fixed in the Marupat, the 
plaintiff demanded possession from defen- 

. dant No. 1 and he having declined to do 
so gave him notice to quit and brought 
the present suit for possession and profits, 
past and present. 

The main defence of defendant No. 1 
was that the Kanom deed was invalid and 
conferred no title on the plaintiff as it was 
executed only by two Uralans without 
teference to the other Uralans and giving 
them an opportunity of consulting them. 
He also pleaded non-joinder of the Uralans. 
To satisfy this objection as to non-joinder, 
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Neelangapurath Koman Nambiar and 
Edavan Puthalath Kunhakutti Nambiar, 
defendants Nos. 6 and 7, were impleaded 
as party defendants as the then Karnavans 
of their respective Tarwads, the previous 
Karnavans and parties to both Exs. A and 
B having died in the meanwhile. They 
contended that the Kanom demise in favour 
of the plaintiff was invalid and not binding 
on the Devaswom and further pleaded that 
it was not executed fora valid necessity of 
the Devaswom and the plaintiff had no 
right to recover possession of the Devaswom 
property from defendant No. 1. Both the 
lower Courts have nonssuited the plaintiff 
on the ground that the plaintiff's title was 
defective in that the deed in his favour 
was not executed for or by all the Uralans 
of the Devaswom and further that it was 
not executed for a valid necessity, and 
also negatived the plea of estoppel raised 
on behalf of the plaintiff which was sought 
to be invoked against defendant No. 1 
by reason ofthe payment of rent by him 
during the currency of the lease. 

Two questions have been argued by Mr. 
Nambiar in this second appeal on behalf of 
the plaintiff: (i) The Kanom demise in 
favour of the plaintiff is valid though it 
was executed by two Uralans because it 
was subsequently ‘assented to by the 
Karnavan of Erambala Tarwad in 1928 
and it does not appear that Thiyancheri 
Keloth Tarwad appeared to have taken 
part in the management; (ii) Defendant 
No. 1 himself having obtained the lease 
from the two Uralans from whom the plain- 
tiff obtained the Kanom and subsequently 
paid rent to him without any protest, is 
estopped from disputing his title and is 
bound to surrender possession to him, 

In regard to the right of trusteeship of 
the Devaswom, it is not open to Mr. Nam- 
biar in second appeal to canvass the finding 
of fact arrived at by both the lower Courts 
that it is vested in four Uralans being the 
Karnavans for the time being for the four 
different Tarwads already referred to. Sco 
this case must be dealt with on the footing 
that there are four Uralans for the Deva- 
swom. It is also clearfrom the evidence 
that the Kanom demise in favour of the 
plaintiff was executed by the two Uralans 
without reference to the remaining two 
Urelans. The question under such circum- 
stances is,is the Kanom valid and does it 
confer any right on the plaintiff? In the 
case of private trusts it is the accepted 
principle of law that the act of the majority 
of the trustees cannot bind the minority or 
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the trust estate and in order to bind it, the 
act must be the act of all. Any transfer 
or alienation of trust property by a majority 
of the trustees cannot confer any right in 
the transferee or alienee, even though made 
in the interests of the trust estate. In 
Perry’ “On Trusts” the law is thus stated : 

“It seems well to note an important difference 
between cases where a trustee ignored his co- 
trustee in attempts to dispose of or bind the trust 
property and cases where he assumed to act as 
agent for his co-trustees since the necessary 
participation of all the trustees may be by agency 
of one, The attempted disposal in cases of the 
former kind is entirely nugatory. Thus a lease of 
trust property signed by only one of two trustees 
is inoperative and cannot be ratified, since it does 
not purport to bind the other joint tenant. The 
same ig true of an assignment of a bond and 
mortgage by less than the whole number of trus- 
teas: Vol. 1, p. 663, 8.3411, foot-note (a).” 

However, an exception is made in the 
case of public trusts; the act of the 
majority is held to be the act of the whole 
number. But as pointed out in Kumban 
v. Moorthi (1), it does not appear to follow 
from the exception that they may transact 
the affairs of the trust without any refer- 
ence to the minority. The fact of the 
majority can only be held to be binding on 
the trust if done after giving the minority 
an opportunity to state their views. Where, 
therefore, there could be no majority or the 
act was done by some of the trustees with- 
out reference to a co-trastee or trustees, 
the act will be invalid. The same prin- 
ciple which applies to the case of a private 
trust would apply to a disposition or 
transfer made by such trustees. In Kumban 
v. Moorthi (1), it was held that a renewal 
granted by a majority of the Ursalans of 
a Devaswon was held to be invalid on the 
ground that the plaintiff who was one of 
the Uralans was not consulted. In the 
present case only two of the Uralans execut- 
ed the Kanom in favour of defendant No. 1. 
Even the rule of the majority will not 
apply: vide Parambil Parakum v, Nara- 
yanan Nambudiri (2), where one of the two 
trustees of a publie trust was held incom- 
petent to execute a valid demise when the 
other co trustees refused to assent to it. 
Even assuming that there were only three 
Uralans for the suit Devaswom, as the 
Kanom was executed without reference to 
the third Uralan, the Kanom must be held 
to be invalid and subsequent consent or 
ratification by the third Uraian cannot 
validate that which atits inception is void. 

(1) 34M 406, 7 Ind. Cas. 422; 20M L J 951. 

{2) 42 M 335; 50 Ind. Cas, 371; A 1 R 1919 Mad. 351; 
ni J 295; 9 L W 413; 25 ML T 272; 1919) M W 
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The plaintiff cannot, therefore, be deem 
to have acquired a valid right thereunder. 
The next question is whether defen- 
dant No.1 is estopped from denying the 
title of the plaintiff and therefore precluded 
from resisting the plaintiff's claim for pos» 
session. The ground of estoppel is based 
on the fact that defendant No.l was 
paying rent from 1916 to 1928, that is, 
during the period of his lease. It is 
no doubt the general rule that a tenant 


‘is estopped from disputing the title of the 


landlord from whom he recsived possession, 
the principle being that he ought not to 
be permitted to deny the state of facts 
which he has agreed and which shall be 
taken asthe basis of the arrangement 
under which he got possession. This rule 
is also extended even to cases where the 
tenant has not been actually let into 
physical possession but entered into an 
agreement with the assignee of his 
original landlord or his legal. representa- 
tive soasto operate as a fresh .demise 
ora fresh taking of the lease; in such 
cases the tenant is deemed to have got 
into possession under him but the law has 
always permitted the tenant to show that 
the attornment was under a mistake or 
misrepresentation or in ignorance of 
the defect in title of such assignee 
or representative. Butin cases where the 
facts do not amount toa fresh taking 
of the lease, andthe old lease sabsisis 
and payment of rent is made to another 
in pursuance of the terms of the old lease, 
to a person who has got authority to collect 
the rent from the londlord eitber by virtue 
of an assignment of the reversion or other- 
wise, mere payment of rent in such cases 
will not opsrate asan estoppel but will 
only amount to an admission which will 
be capable of explanation, In the present 
case, there wasno fresh demise. Defen- 
dant No. L continued to pay the rent be- 
cause under tno Kanom-deed power was 
given tothe plaintiff to collect rent and 
defendant No, 1 was given notice of the 
execution of the said Kanom. It does not 
appear from the evidence that defendant 
No. l was cognizant of the defect of title 
of tue plaintiff. In such circumstances 
payment of rent may well have been 
deemed to be under mistake and in igaor- 
ance of the defect of title. 

This case is, in my opinion, covered by 
the decision in Doe d. Higginbothamsv. 
Barton (3). In that case one Mathew 

(3) (1840) LL Ad. & E 307; 3 P &D1%4; ILIQ B 
57; 113 E R 432; 4 Jur, 432. f 
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Mgrton owned a freehold. He mortgaged 
Be Thomas Marriott in 1621. in spite 
w’of the mortgage Morton was allowea to 
remain in possession though he had no 
legai estate. In leĝo Morton let the pre- 
mises to Barton as tenant from year to 
year and subsequently in 1529 Morton 
assigned the premises by way of mori- 
gage to Higginbothams, the lessor of the 
plaintiff, Alter tbe mortgage to Higgin- 
bothams, Morton paid rent irom time to 
time to Higginbothams. Higginbothams 
also demised the rest of the lund to one 
Bullock and realised rent from him. 
Bullock subsequeutly under-let the pre- 
mises to Warburton. ln is30 Woodhead 
the assignee of Marriott, the original 
mortgagee, gave notice to Barton and 
Warburton to pay him the rents who 
accordingly paid him thereafter. On 
demand by Higginbothams, the lessor 
of the plaintiff, both Barton and Bullock 
refused to pay the 1enL; thereupon notices 
to quit were given io tuem and a suit in 
ejectment was filed. Tne defence was that 
Morton had no right to execute a morgage 
in favour of Higginbothams and we latter 
acquired no right thereunder and tne 
plaintiti was, therefore, not entitled to sue 
in-ejeclment, ‘the question was wheter 
Barton and Warburton or any of them 
was estopped from impeaching the title 
of Higginbothams. Lord benman, UO. J. 
held: that Barton was not estopped 
though Warburton mignt be. ‘lhe tol 
lowing passage in his judgment isu- 
structive : 

“Barton is precluded from denying that Morton 
had a title; but he is at liberty to deny that tue 
lessor of the plaintiff ever had any derivative title 
from Morton, unless the payment of 1ent concludes 
him. We do notthink that he is so concluded, be- 
cause, he being tenantto Morton, and having notice 
ofa subsequent mortgage by Morton to the lessor 
of the plaintiff, had no right to question it, nor, 
until he received notice from Woodhead or the prior 
mortgagee, had he any reason to doubt that the legal 
estate had passea to the lessor ot the plaintiff. He 
may ,truly be said to have paid the rent under a 
mistake ; and then he may show, bot that Morton 
had not a title by which he, Barton, wouid be estop- 
ped as against Morton himselt, but that Morton's tile 
Was mot such 4 one as would enable him to puss 
a legal estate tothe lessor of: the pluintift.... 
And this we think he was at liberty to show, though 
if there had been a demise in the declaration by 
Morton himself, it might have been otherwise... 
As to Warburton, he is bound to admit that the 
lessor of the plantit hua a vitle when he (Warbur- 
ton) was let into pussession. lo truth, the lessor of 
the plaintift was mortgagor in poussessiou (for he can 
be in no better situation than Morton).” 

it wili be seen irom this case that the 
rent was paid by Morton to Higginboknames 
“because he received notice oi thesubse- 
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quent mortgage in favour of Higginbothams 
from Morton. In this case defendant No. 
1 paid rent to the plaintiff because he had 
notice of the Kanom. It may be that the 
plaintiff could not have denied their title 
as Denman, O. J. pointed out in the case 
of Barton if the Uralans had sued, but it 
does not preclude defendant No.1 from 
showing that the two Uralans could not 
confer aValid title on him under the said 
Kanom. Further in this case the lease had 
expired. The original Uralans are dead. 
The question is in whom the reversion 
vested. It had heen established in this 
case that the reversiou is in the Devaswom 
and notin the plaintiff and under such 
circumstances the lease having expired 
and the two Uralans who gave him the 
lease being dead, itis open to defendant 
No. 1 to show thattne title of the Uralans 
under whom he got possession expired, 
and the persons in whom the title now 
vests were the persons to whom he should 
deliver possession. 

Mr. Nambiar relied very strongly on 
Doe d. Marlow v. Wiggins (4). In that case 
the tenant was holding the land under one 
Samuel Simpson. Pending the tenancy 
Simpson died leaving the premises to 
Marlow. Marlow gave Thompson notice 
to quit which would have expired in 1840. 
Subsequent tothe notice to quit and before 
Lhe actual expiry of the term the tenant 
agreed to take of William Marlow the 
same land from the expiry of the term on 
a certain rental until March 1841, and 
surrender possession thereafter. It was 
ueld under such circumstances that the 
tenant was estopped from disputing the 
title of Marlow. ‘l'une ground of the decision 
was that there was a fresh demise and 
the legal effect of the arrangement was 
tuat he became a tenant of Marlow from 
the expiry ot the term. Mr. Nambiar 
also relied on the Full bench decision in 
Venkata Chetty v. Atyanna Goundan (5) 
lt will beseen from that cass that the 
tenant executed thelease in favour of his 
landlord’s vendee and it was considered 
to be a fresh taking under him. Even 
then it was held thas he was only estopped 
from denying his title in the absence of 
proof tnat he executed the lease in 
ignorance of the defect in his lessor’s title. 
Fhoullips,d. at-p. o7¢* points out the distinc- 

(4) (lsd) 114 E R 987;4 QB 367; 3 G&D 504;12 L 
J Q B 177; 7 Jur. 529. 

(5) 10 M 461; 46 Ind. Cas. 817; A I R 1917 Mad. 789; 


SLM LJ 712; 20 MLT 457; (1917) M WN55;5L W 
304 (F B). E 
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tion between a case where there is 
an agreement between a tenant and a 
landlord which constitutes a new tenancy 
and 4 case where a tenant holds under his 
old lease and merely continues payment of 
rent in accordance with the claim put for- 
ward by the assignee of the landlord under 
whom he came into possession. ln the 
present case, as has been already pointed 
out, the tenant was holding under the old 
lease and was merely continuing payment 
of rent in ignorance of the fact that the 
two Uralans were not competent to execute 
the Kanom in question, 

Mr. Nambiar contended that inasmuch 
as defendant No. 1 claimed under the same 
Uralans from whom the plaintiff got the 
Kanom, it ought not to lie in tbe mouth of 
defendant No. 1 to impeach their title, 
but it will be seen that defendant No.1 
was not impeaching the title of his landlords, 
but his plea is the landlcrds had no title 
to grant the Kanom in questicn tohim on 
the date on which they purported to do so. 
The lease in favour of defendant No 1 is 
notin question. It may be that the said 
lease migtt have been gianted by the 
said Uralans in consultation with the other 
Uralans and bea valid lease binding tho 
Devaswom though the Kanom cannot be. In 
Do: d. Oliver v. Powell & Pyne (6) a similar 
question arcse. A company owned certain 
premises and they sold it to one Pope in 
1818. He became bankrupt and the 
assignee in bankruptcy sold it to Oliver. 
The defendants claimed it under a convey- 
in 1824 from the 


ance same company. 
In a suit in ejectment against the 
defendants, the defendunt sought to 


let in evidence to show that atthe time of 
the conveyance of 1818, there was an 
outstanding legal estate in a trustee 
forthe company and therefore, the com- 
pany had no legal estate toconvey to 
Pope. The trial Judge refused to 
admit the evidence on the ground that it 
was not open to the defendants to impeach 
the title of the company under whom they 
claimed. Tke judgment of the trial Court 
was reversed by a strong Courtof Appeal 
presided by Lord Denman, C.J. They 
observe thus : 

“The evidence oughtto have been admitted. The 
outstanding term might have been called in 
between 1818 and 1824, so that the company 
might have had a good title at thelatter time 
anda bad one atthe former,” 

J would apply the principle of the said 
decision and overrule the contention of 


(6) (1884) 1 Ad. & E 531; 3N&M 616; HOE R 
ai. | 
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Mr. Nambiar, The contention of estopgel, 
therefore, is not sustainable. The decis 
of the lower Oourt is correct. In the, 
result, the second appsal fails and is 
dismissed with costs of 4th and 8threspon- 
dents—one set. (Leave to appeal refused). 


N.“D, Appeal dismissed. 


NAGPUR HIGH COURT. 
Criminal Revision No. 102 of 1938 
May 4, 1938 


Grouse, J. 
SYED ALI AND oraers—AcouseD 
versus 
EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 12,107 
--Sub-Divisional Magistrate, if can take proceed- 
ings under s. 107 against person residing outside his 
sub-division. E 

It is surely of the essence of the sub-divisional 
system that a Sub-Divisional Officer should be res- 
ponsible for bis own sub-division and for nothing 
beyond it. The appointments of Sub-Divisional 
Magistrate by the District Magistrate are carried out 
under s, 120f the Criminal Procedure Oode and he in 
fact defines the local areas and restricts the Magis- 
trate’s powers tosuch areas. He has no jurisdiction 
to take cognizance of matters outside the local area 
within which the District Magistrate has appointed 
himto act. The jurisdiction of a Sub-Divisional 
Magistrate is confined to his own Sub-Division 
and hecannot take proceedings under s. 107, Criminal 
Procedure Code, against a person residing outside his 
sub-division Chaubey Kunj Behari Lal v, Lauue 
(I) and Mahangu Lal v. Emperor (2), relied on. 

Or. R. App of an order of the Court of the 
Sessions Judge, Nagpur, dated January 3, 
1938 in Oriminal Revision No. 118 of 1937, 
arising outof the order of the Court of the 
Sub-Divisional Magistrate, Nagpur, dated 
October 15, 1937, in Criminal Cass No. 10 
of 1937. 

Mr. B. R. Mandlekar, for the Applicant, 


Order.—The first applicant Syedali 
resides in Nagpur city and the other three 
reside in Tajabad in Nagpur Tahsil. 
Proceedings against them under s. 107 are 
going on in the Court of Mr. N. L. Verma, 
Sub- Divisional Magistrate, Nagpur, interior. 
It is contended in revision that Mr. Verma 
has no jurisdiction to try this case. Sec- 
tion 107, Oriminal Procedure Code, el. 2, 
last part, provides that no proceeding shall 
be taken before any Magistrate, other than 
a Chief Presidency or District Magistrate, 
unless both the person informed against 
and the place where the breach of the 
peace of disturbance is apprehended, are 
within the local limits of the Magis- 
trate’s jurisdiction. Now from the pre- 
liminary , order it appears that the breach 
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ofj the peace was apprehended at Tajabad 
which, it is conceded, is within the juris- 
diction of the Magistrate, but the appli: 
cant No. 1 resides in Nagpur city over 
which this Magistrate hag, it is said, no juris- 
diction. Nagpur city is a separate sub- 
division of the Nagpur District with a Sub- 
Divisional Magistrate of its own. 

The learned Sessions Judge, Nagpur, 
considers that :s this Magistrate like others 
was appointed under s. 12 of the Criminal 
Procedure Oode by the Local Government 
as a First Olass Magistrate of the Nagpur 
District, therefore, his jurisdiction extends 
over the wholeof the District and not 
been limited by the District Magistrate 
who, under s. 12, can define local areas 
within which such Magistrates may exer- 
cise that power. He holds that the ap: 
pointment of Mr. Verma as Sub-Divisional 
Magistrate, Nagpur, interior, is merely a 
matter of distribution of business under 
8. 17 of the Code and that the jurisdic- 
tion over the whole of the District remains 
untouched. According to that view every 
Magistrate would have jurisdiction all over 
the District so that a case under s. 145, 
for instance, could be filed ia any Court. 
That’ would make the provisionin s. 107 
(2) quite unnecessary, as the Sub-Divisional 
Magistrate would have as extensive local 
Jurisdiction as the District Magistrate 
‘himself. It is surely of the essence of 
the sub-divisional system that a Sub- 
Divisional Officer should be responsible for 
his own sub-division and for nothing 
beyond it. I find myself unable to agree 
with the learned Sessions Judge. It 


appears to me that the appointments of. 


Sub-Divisional Magistrate by the District 
Magistrate are carried out under s. 12 
of. the Code and he in fact 
local areas and ‘restricts the Magistrates’ 
power to such areas. It was held in 
Chaubey Kunj Bahari Lal v. Lauue (1) 
that a Sub-Divisional Magistrate has no 
Jurisdiction to take cognizance of matters 
outside the local area within which the 
District Magistrate has appointed him to 
act. In Mahangu Lal v. Emperor (2) it 
was similarly held that the jurisdiction of 
a Sub-Divisional Magistrate was confined 
te his own sub-division. 

16 is unfortunate that the case has pro- 
gressed- so far before this objection was 


AY 59 Ind. Cas, 554; 19 A LJ 77; 22 Or.L J 
(2) ALR 1935 Pat. 131; 154 Ind. Oas. 873; 1B R 
356;.7 R P 498; 36 Or, L J 580; 16P LT 347: (1935) 
Or, Oas. 331." |, i 
` 176—99 & 100 
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effectively raised. I must hold that it is 
good in law and the result is that the 
Magistrate is found to have no jurisdiction 
to proceed against the appellant No. 1. 
The proceedings against him are quashed. 
If the District authorities still think it 
necessary to take steps against him, they 


‘ must be taken before the District Magis- 


trate or the Additional District Magistrate 
80 empowered under s. 10 of the Criminal 
Procedure Code. 

D. Proceedings quashed. 





ALLAHABAD HIGH COURT 
Criminal Revision No. 191 of 1938 
April 6, 1938 
ALLSOP, J. 

YUSUF MIAN—Appiicant 
veTSUS 
EMPEROR—Obpposrts Party 

Penal Code (Act XLV of 1860), 8. 215—Word 
‘deprive’, meaning of—Bullock straying at night 
disappearing—Person taking money and showing 
owner bullock tied up by somebody in jungle—Such 
person, if guilty unders 215— Knowledge of offender, 
uf necessary for offence under s. 215—Burden of 
proof under s. 215. 

The word ‘deprive’ in s. 215, Penal Clode, cannot 
be interpreted in a narrow sense to mean “ taken 
out of possession of ". To deprive a person of any 
article may be either to take it away from 
him or to prevent him from getting posses- 
sion of it if he would have done so in the normal 
course of events. Where, therefore, in a case, a 
bullock strays at night and disappears and is sub- 
sequently found to be tied up to a tree in the jungle 
by en unknown person, the person who tied it up 
in the jungle is depriving the owner of possession 
of it because normally a bullock which went away 
would return to its owner in the ordinary course and’ 
by being tied up it would be prevented from so 
doing. In such a case the Court is entitled quite 
fairly to make the inference that the bullock 
had either been stolen or misappropriated disho- 
nestly by some person. In either case some offence 
is committed and that offence prevented the owner 
from retaining or obtaining possession of his proper- 
ty sothat he was deprived of possession of it. A 
person, therefore, who takes money for pointing out 
the bullock so tied up in the jungle, is guilty of an 
offence under s, 215, Penal Code. Sharfa v. Emperor 
(1), Bageshwart Ahir v. Emperor (2) and Mangu v.’ 
Emperor (3), distinguished. 

Knowledge of the offenderis not a necessary ingre- 
dient of an offence under s. 215, Penal Code. It may 
well be that a person who receives money for discover- 
ing stolen property, may, in the course of his investiga- 
tions, obtain information which, if followed ap, would 
lead to the apprehension of the offender. If he with- 
holds that information from the proper authorities, it 
is obvious that it cannot be said that he used his best 
endeavour to cause the offender to be apprehended. 
Mangu v. Emperor (3), explained. 

In a charge under s. 215, Penal Code, the burden 
of proving that the accused had used all the means 
in their,power to bring about the apprehension of 
the offenders is upon them. Armanullah v. Jai 
Mulla (5), relied on. - 


186 
Cr. Rev. from an order of the Sessions 
Judge, Ghazipur, dated January 29, 1938. 


Mr. Shah Jamil Alam, for the Appli- 
cant. 


Order.—These are two connected appli- 
cations in revision by three men who were 
convicted of offences under s. 215, Indian 
Penal Code and sentenced each to rigorous 
imprisonment fora period of six months 
and a fine of Rs. 25. According to the judg- 
ment of the lower Appellate Oourt there is 
evidence that a bullock was stolen from the 
house of one Sita Barai and that the appli- 
cants agree to take a sum of money to 
return the bullock. There is also evidence 
that they did in fact take the complainant 
to the jungle where they pointed out the 
bullock tied toatree. Itis urged in these 
circumstances that the facts do not war» 
rent a conviction under s. 215, Indian 
Penal Code. It is said in the first place, 
that there is no proof that the bullock 
was stolen because the evidence is only to 
the effect that the bullock was tied up dur- 
ing the night and was missing next morning. 
It is urged that the applicant should not have 
been convicted unless it was proved as a 
positive fact that the bullock had been 
stolen. The words of the section are: 


“Whoever takes or agrees or consents to take any. 


gratification under pretence or on account of help- 
ing ‘any person to recover any movable property 
of which he shall have been deprived by any 
offence punishable under this Code, shall, ‘unless 
he uses all means in his power to cause the offen- 
der to be apprehended and convicted of the offence, 
be punished,” = | 


The question therefore before the Courts 
below was whether the owner of the bul- 
lock had been deprived of it by an offence 
punishable under the Indian Penal Code. 
It is argued that these words mean that 
the bullock must have been stolen. Learn- 
ed Counsel suggests that “deprive” means 
“taken out of the possession of.” I do not 
think that any such narrow interpretation 
can be placed upon that word. To deprive a 
person of any article may be either to take 
it away from him or to prevent him from 
getting possession of it he would have 
done so in the normal course of events, In 
the circumstances of this case, even if the 
bullock did stray at night, although there 
is no reason for thinking that it did, yet 
the „person who tied it up in the jungle was, 
in my opinion, depriving the owner of pos- 
session of it because normally a bullock 
which went away would return to its 
owner in the odinary course, and by being 
tied up, it would be prevented from so 
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doing. Learned Counsel hassuggested that 
a person who commits criminal misappro- ` 


priation does not deprive the real owner * 


of possession of property. I cannot see that 
there is any force in this contention and 
there is noruling which supports it. A refer- 
ence has been made to the cases in 
Sharfa v. Emperor(1), Bageshwari Ahir v. 

Emperor (2) and Mangu v. Emperor (3), in 

which the learned Judges have remarked that ' 
it must be proved that the deprivation of pos- 

session was the result of an offence under 

the Indian Penal Code, and that there can 

be no inference merely from the disappear- 

ance of cattle that any such offence was” 
committed. These were all casesin which 

the stolen cattle were never recovered and 

very likely it was not a fair inference in 

any of these cases that the cattle had 

ever been stolen or misappropriated, They 

had stayed and they were never found 

and. there was, therefore, nothing :whatso- - 
ever to suggest that any person had ever 

taken possession of them. The facts in the 

present case are entirely different. The 

bullock disappeared and was found three 

days later tied in the jungle where it was 

pointed out by the applicants. 

Tt seems to me that the Courts below 
were entitled quite fairly to make: the 
inference that the bullock had either been 
stolen or misappropriated dishonestly by 
some person. In either case some offence 
was committed and that offence prevent- 
ed the owner from retaining or obtaining 
possession of his property so that he was 
deprived of possession of it. Reference has- 
also been made tothecsse in Ram Narain 
Rai v. Emperor (4). It was certainly said 
in that casein which the facts were not 
dissimilar, that criminal misappropriation 
could not be presumed. I do not think, how- 
ever, that in the present case there is any 
question of presumption. It is a question 
of inference from the facts and what infer- 
ence may properly be made isnot a question 
of law but a question for the consci- 
ence of the person who is supposed to 
make the inference. I think, therefore, that 
it cannot be said that the Courts below were 
so utterly wrong in coming to the conclusion 


(1) 9P R1915 Or; 29 Ind. Cas. 669; AIR 1914; 
Lab. 551; 28 PLR 1916, 

(2) 11 Pat. 392; 139 Ind, Oas. 76; AI R 1932 Pat. 241; 
(1932) Ot. Oas. 638; 33 O LJ 709; 13 P LT 732; 
Ind. Rul. (1932) Pat. 201. 

(3) 50 A186; 106 Ind. Cas. 437; A IR 1928 All. 22; 
29 Or. L J21;25 A L J 866. 

4) (1932) A L J 103; 133 Ind. Cas. 800; A I R 
1931 All. 710; (2931) Cr. Oas. 1046; 32 Or. L J 1072; 
54 A 55; Ind, Rul. (1931) All. 752, 
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hat the owner was deprived of possession of 
ge bullock by means of an offence under 

e Indian Penal Code that this Oourt 
should interfere in revision. It appears from 
he judgment that the applicants them- 
elves promised to return the stolen bullock. 
t was not a case where they merely said 
ibat they would make their best endeavour 
0 discover where the bullock was, nor a 
ase where they ultimately failed to dis- 
over the property. From the evidence it 
“ppears that as soon as they received their 
loney they took the owner direst to the 
«ngle and pointed out the bullock tied 
mp to a tree. 

The second argument is that there is 
«thing in the record to show that the 
pplicants had not used their best endea- 
«ours to cause the offenders to be appre- 
mended and convicted of the offence. The 
wplicants, Iam informed, did not make any 
efence on this particular charge in the 
mse that they gave no explanation of how 
wey discovered the bullock and there was 
thing to show one way or the other that 
ey knew or did not know who the offen- 
sr was. In this connection reference has 
«ain been made to Mangu v. Emperor 
1. I should like to point out that much 
convenience and error is caused by 
«tempts to regard the dicta of the learned 
«dges as statements of law. In Mangu 
Emperor (8), the learned Judges certainly 
ade use of expressions from which it 
ight be inferred that they were of opinion 
at nobody could be convicted of.an 
“ence under s. 215, Indian Penal Oode, 
«less he knew who the offender was: but 
sy were discussing the particular facts of 
«ai case and I do not suppose for a moment 

they meant to lay down as a general 
Mo of law that knowledge of the offender 
8a necessary ingredient of that offence. 
mere is not one word in the section that 

«tgests that such knowledge is necessary- 

may well be that a person who receives 
ey for discovering stolen property may, 

the course of his investigations, obtain 
mormation which if followed up would 

d to the apprehension of the offender. 

he withholds that information from the 

«per authorities, it is obvious that it 
«not be said that he used his best endea- 
mr tO cause the offender to be appre- 

ided. The remarks of learned Judges 

«wuld be read in connection with the 
cumstances which they are discussing 

1 the principles of law which they intend 

ay down can be inferred only from the 

active decisions at which they arrive. 
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It has been held by two Judges of the, 
High Court at Calcutta in Armanulla v 
Jai Mulla (5), that the burden of proving 
under s. 215, Indian Penal Code that 
the accused person used his best endeavours 
or the means in his power to cause the 
offender tobe apprehended and convicted 
of the offence is upon him. This also seems 
to be the conclusion to be drawn from the 
provisions of the Evidence Act. The clear 
meaning of the section in my judgment is 
that it isan offence to receive money for 
helping any person to recover property stolen 
or misappropriated and that there is an ex- 
ception only in favour of a man who can 
show that he used all means in his power 
to cause the apprehension of the offender. 
Under the provisions of s. 105, Indian 
Penal Code, where a person is accused of 
any offence the burden of proving the 
existence of circumstances bringing the 
case within any special exception or 
proviso contained in the. Code or in 
any law defining the offence is upon him 
and the Courts shall presume the absencg 
of such circumstances. I therefore hold that 
the burden of proving that they had used 
all means in their power to bring about the 
apprehension of the offenders was upon the 
applicants in the present case and it is 
quite clear that they never made any 
attempt to discharge that burden. The 
application is rejected. ; 

Application rejected. 
370 W N 360; 145 Ind. Oas, ei AIR 1938 


oat 509, (1933) Or, Oas. 963; 34 Or. WI 1015;9 RO 
117. 
PATNA HIGH COURT 
Full Bench 


Criminal Reference No. 10 of 1938 
May 23, 1938 
VARMA, MANOHAR LALL AND 
OBATTEBJI, JJ. 
RAM PRASAD AND OTARRS 
— ACOUSED 
versus 
EMPEROR—Oppositz Party 
Penal Code (Act XLV of 1860), s. 187 — Search 
witnesses on whom written order to attend and witness 
search ie not issued attending and witnessing seanch 
but refusing to sign search list—If guilty under s. 187 
— Criminal Procedure Code (Act of 1898), 
3,103—Every process in conduct of search must be 
witnessed by respectable witnesses — Search under 
4.103—Hvidence of search, if can be given irrespective ° 


` of evidence of search list—Interpretation of Statutes 


—Court is bound to adopt true construction irrespec- 
ive of consequences. 

ps Sates and Manohar Lall, JJ., Chatterji, J., 

dissenting.—The word ‘assistance’ in the first part of 
s, 187, Penal Code, is ejusdem generis with the various 

forms of assistance specified inthe latter half of 
the section. Assisting s search officer by attending 
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and witnessing a search has been made ejusdem 
generis by the Legislature with the kind of assistance 
Teferred to inthe second part of the section. But 
again it is the refusal to attend and witness the 
search thathas been made penal and not the signing 
of the search list. A refusal to signa search list by a 
Witness to search cannot by itself be deemed to be an 
offence under s. 187, Penal Oode. In the matter of 


Ramaya Notka (1), relied on. Ippili Magatha v. 


Emperor (2), explained. [p. 791, col, 2.) 

[Oase-law referred to.] 

“Per Chatterji, J.—The duty of signing a search 
list imposed on the search witnesses by s. 103, cl. (2), 
Criminal Procedure Code, cannot be regarded as an 
independent duty which does not come within the 
meaning of the word “assistance” used in s. 187, Penal 
Code. The persons who have become bound by an 
order in writing issued by the officer concerned 
under the last part of cl. (1) ofs. 103 to become search 
witnesses, are also under the obligation to sign the 
search list that may be prepared and if they refuse to 
do so, they are guilty of refusing to render assistance 
within the meaning of s. 187, Penal Oode. In the 
matter of Ramaya Naika (1), dissented from. [p. 
797, col. 1.) 

According to the well-known principles of juris- 
prudence the’ requirements of a statute must be 
strictly observed and complied with before the liberty 
of the subject can be taken away by sending him 
to jail or by exacting a fine from him. Where no 
order in writing is issued by the officer concerned 
under s. 103, Criminal Procedure Code to attend and 
witness a search, no person is bound by law to render 
assistance to him in making the search. It will be 
unreasonable to hold that if person who is not bound 
by law to doa certain act voluntarily agrees todo 
it, he will be deemed to have made himself subject to 
any criminal liability that may attach to the non- 
performance of the act. Oriminal liability is the 
creation of statute and cannot be created by agree- 
ment, Iftherefore, the witnessesattend and witness 
a search on a verbal request of the officer concerned 
but refuse to sign the search list, they are not guilty 
of an offenee under s. 187, Penal Code as they are not 
bound tosign it. [p. 795, col. 1; p. 796, cols. 1& 2.) 

Per Varma, J.—Section 103, Criminal Procedure 
Code enacts that searches must be conducted with all 
due care, thatthere must -be respectable persons pre- 
sent at them to bear testimony to the fact that the 
manner of the search was above board. Every 
process in the conduct of the search must therefore, 
be witnessed by such witnesses. Dinkar Nahnu v, 
Emperor (5), relied on. [p. 791, col, LJ 

Per Manohar Lall, J.—Where a search has been 

conducted under s. 103, Criminal Procedure Code, evi- 
dence can be given regarding the things and regard- 
ing the places in which they were found irrespective 
of the evidence of the list which the law directs to be 
drawn up relating to the particulars of the property 
found and the provisions of the Evidence Act do not 
prevent the adoption of this course. A search cannot 
be made in writing and the observations of physical 
facts must always and can beallowed to be proved by 
oral testimony in Courts. Solat Naik v. Emperor (7), 
relied on. |p. 793, col. i.] 
. Ié is not the function of the Gourt to legislate or to 
look into the possible inconvenience that may arise 
to the prosecution or to the accused ifthe true con- 
struction of the statute is adopted. The Gourt is 
pound to adopt the true construction of the statute 
aided by the meaning of the words deliberately 
adopted by the Legislature irrespective of the con- 
sequences that it may have on an assumed policy 
of the Legislature or on its unexpressed inten- 
tion,” [Pid] ee 
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Cr. Ref. made by the Sessions Jullge, 
Patna, dated February 16, 1938. 

Mr. Iswari Nandan Pd., in support of 
the Reference. 

‘The Assistant Goverament Advocate, for 
the Crown. 


Varma, J.—This is a reference by the 
Sessions Judge of Patna, which was origin- 
ally heard by Dhavle, J. and then by a 
Division Bench of this Court and has now 
been placed before us under the orders of 
the Hon’ble the Chief Justice. The three 
accused persons were tried under s. 187, 
Penal Code, for having refused to sign a 
search list prepared by the Excise Sub- 
Inspector cf Barh in connection with e 
search in the house of ons Gainu Pasi. The 
case for the prosecution was that the Excis« 
Sub-Inspector raided the house of Gaim 
Pasi and revovered four bottles of liquor 
five seers of fermented mahua, and some 
apparatus in presence of the three accusec 
persons. The articles seized were labelle 
and the three actused persons signed th» 
labels. Accused Ram Prasad actually grant 
ed a receipt for having received the seas 
with which the bottles were sealed up. Th 
Sub-Inspector prepared a search list (Hx. 2% 
and requested the three accused person 
who attended as witnesses to sign the searchm 
list. The prosecution case was that tk 
accused were dissuaded by the mahalle 
people and therefore they refused to pum 
their signatures on the search list in spit 
of the warning given to them by the Suk 
Inspector as to the consequences attendin; 
their refusal to do so, There were thre 
witnesses on behalf of the defence and fous 
on behalf of the prosecution. The defenc 
was that the accused refused to sign tbe 
list because they wanted to mention in » 
that the bottles were planted in the hous 
by the Sub-Inspector and his staff, but the 
Sub-Inopector did not permit them to O4 
so; and they further alleged that the Sul 
Inspector handled them roughly for the 
attitude. The defence set up was not accep. 
ed by the Court and ultimately the accuse 
were convicted and sentenced under s. 18 
Penal Code, to pay a fine of Rs. 25 each, i 
default to undergo simple imprisonment f» 
one and a half month. 

Manifestly the search was held under tl 
provisions of s. 103, Criminal Procedu: 


Code, which runs as follows: 

“(1) Before making a search under this Chapt 
(Chap. 7, Of Processes to Compel the Production 
Documents and other Movable Property and f 
the Discovery of Persons Wrongfully Confined), t 
officer or other person about to make it shall c 
upon two or more respectable inhabitants of t 
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locality in which the place to be searched is situate 
to attend and witness thé search and may issue an 
order in writing to them or any ofthem so to do. 

(2) The search shall be made in their presence, 
and alist of allthings seized in the course of such 
‘search and of the places in which they are res- 
pectively found shall be prepared by such officer or 
other person and signed by such witnesses; but no 
person witnessing a search under this section shall 
be required to attend the Court as a witness of the 
search unless specially summoned by it. 

(3) The occupant of the place searched or some 
“person in his behalf, shall, in every instance, be 
permitted to attend during the search and a copy 
of the list prepared under this section, signed by 
the said witnesses shall be delivered to euch ocou- 
psntor person at his request. 

(4) When any person is searched under s. 102, 
sub-s. (3), alist ofall things taken possession of 
shall be prepared anda copy thereof shall be de- 
livered tosuch person at his request. 

(5) Any person who without reasonable cause 
refuses or neglects to attend and witness a search 
under this section when called upon to do so by 
an order in writing delivered or tendered to him, 
shall be deemed to have committed an offence under 
s, 187, Indian Penal Gode." 


The final passage in cl. (1) “and may 
issue an order in writing to them or any 
of them so to do" and the entire cl. (5) 
have been introduced by the Amending 
Act of 1923. The effect of these provisions 
is, in my opinion, that the officer making a 
search can, if necessary, secure the attend- 
ance of persons by issuing written orders 
to attend and witness a search; and cl. (5), 

_if at all purports to emphasize the fact 
that a refusal or neglect to attend and 
witness a search would not be deemed to 
be an offence if an order in writing was 
not delivered to the person, or, if he had 
some reasonable cause to refuse or neglect 
to attend in spite of an order in writing 
given to him to attend and witness, It is 
admitted that no order in writing was 
delivered or tendered in the present case. 
Under these circumstances the question for 
consideration by this Full Bench is whether 
the accused have been. rightly convicted 
under s. 187, Indian Pena] Code. 

In this connection reference has been 
made to the opinion of a Full Bench of the 
Madras High Oourt in In the matter of 
Ramaya Naika (1) where the learned 
Judges held that the accused was not guilty 
of an offence under s. 187, Indian Penal Code, 
simply because he had refused to sign the 
search list. In coming to their conclusion 
the learned. Judges assumed that under 
s. 103 (1), Criminal Procedure Code, the 
party called upon to attend and witness a 
search is under a legal obligation to attend 
the search and sign the search list. But in 
construing the substantive s. 187, Indian 

(1) 26M 419; 1 Weir 136 (F B). 
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Penal Code their Lordships observed that 
“agsiatance” occurring in the 
first half of the section is ejusdem generis 
with the various forms of assistance specif- 
ed in the latter half of the section; that 
the “assistance” demanded must have some 
direct personal relation to the execution 
of the dtity by the public officer: and that 
the word “assistance” as used in the section 
implies that the party who assists is doing 
something which, in ordinary circumstances, 
the party assisted could do for himself. 
Their Lordships were of the opinion that 
the signing of the search list required by 
s. 103, Criminal Procedure Code is an 
independent duty imposed on the witness. 
In a subsequent decision of the same High 
Court in Ippili Magatha v. Emperor (2) 
the learned Judges of the Division Bench) 
upheld the conviction of the accused under 
s. 187, Indian Penal Code for having re- 
fused to assist the Salt Inspector in making 
a search. Although the report of that case 
is very meagre, yet it is quite clear that 
the learned’ Judges did not think that the 
case was covered by the opinion of the 
Full Bench in In the matter of Ramaya 
Naika (1). It is obvious also thatin In 
the maiter of Ramaya Naika (1) the 
question before the Full Bench was whether 
or not there was any. criminal liability in- 
curred by the person who had attended the 
search but had refused to sign the search 
list whereas in the later, Tppili Magatha 
v. Emperor (2) the conviction of the accused 
was for having refused to assist a public 
officer in the act of making @ search. 
Refusal to assist in making a search, and 
a refusal to sign a search list after having 
attended and witnessed a search, ate really 
two different acts. In the former case, the 
person altogether withholds his assistance 
to the public officer; whereas ia the latter 
case he only withholds his signature from 
the document “called the search list. Sec- 
tion 187, Indian Penal Code, covers offences 
arising out of omission to assist public 
servant when bound by law to give assist- 
ne. | rovides: | 
gan bound by law to render or fur- 
nish assistance to any public servant in the execu- 
tion of his public duy, intentionally omits to give 
such assistance shall be punished with simple im- 
prisonment for a term which may extend to one 
month or with fine which may extend to Ks. 200, or 
sree teach assistance be demanded of him by a 
public servant legally competent to make such 
demand for the purposes of executing any process 
lawfully issued bya Court of justice or of prevent 


2) A I R1920 Mad. 28°; 54 Ind. Cas. 244: 21 Or. LJ 
33138 ML J 27; 11 L W 58; (1920) M W N 110. 
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ing the commission of an offence or of suppressing 
- a riot or affray or of apprehending a person charged 
with or guilty of anoffence or of having escaped 
from lawful custody shall be punished with simple 
imprisonment for a term which may extend to six 
months or with fine which may extend to five hundred 
rupees, or with both.” 

Reference may be made to various other 
cases in illustration of offences covered by 
s. 187, Indian Penal Code. In In the matter 
of Kali Prosunna Ghose (3) the accused wae 
convicted under s. 187, Indian Penal Code, 
for having neglected to nominate a suc- 
cessor of a village watchman on being 
called upon by a public officer to do so; 
but their Lordships of the Calcutta High 
Court set aside his conviction on the view 
that s. 187 “applies to direct refusal or 
omission of a person bound by law to 
render or furnish assistance to a public 
servant todoso”. A similar view has been 
taken by the Allahabad High Court in 
Emperor v. Joti Prasad (4). In that case 
an agent of a zamindar had refused to lend 
the gun of the zamindar and some Villagers 
refused to join an expedition of the Sub- 
Inspector of Police in search of dacoits; and 
the learned Judges held that in those 
circumstances the accused were not guilty 
of an offence punishable under s. 187 
inasmuch as the refusal of the accused tothe 
public servant soto assist did not amount 
to afailure of public duty required under 
s. 42, Criminal Procedure Code. 

It must be said that by the amendments 
of 1923 in s. 103, Criminal Procedure Code, 
it has been provided that the refusal to 
attend and witness a search when called 
upon to doso in writing will be deemed to 
be an offence under s. 187, Indian Penal 
Code. Section 103 requires that a search is 
to be made in the presence of witnesses and 
as I read it, there are only three important 
stages in a search: viz. (1) that there must 
be some respectable persons present at the 
spot to witness the search; (2) that every 
process in the conduct of the search must 
be witnessed by those witnesses and (3) 
that a list must be prepared, which will 
bear the signaiures of those witnesses, of 
the things seized in the search. Now, 
- when a person turns up to witness a search 
and has actually witnessed all the details 
in the conduct of the search if he refuses 
thereafter, with or without reasonable cause, 
to sign the search list prepared, it cannot 
be said that he has not attended or wit- 
nessed the search as required by s. 103; he 


(3)7 OL R 575. 
(4) 22 A314; 58 Ind, Cas. 673; A IR 1920 All. 265; 
18 AL J 169. 
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can still be called as a witness to prove 
the search. By providing in cl. (1) of the 
section that the officer about to make a 
search “may issue an order in writing to 
them or any of them sc todo”, the Legis- 
lature invests the officer engaged in a 
search with a power which he might éxer- 
cise, if necessary, to compel the attendance 
of witnesses so as to be able to conduct a 
valid search; and by cl. (5) what is made 
penal is only the refusal without reasonable 
cause to attend and witness a search. Penal 
laws must be strictly construed. There is 
nothing in the section to compel the person 
witnessing the search to sign the search list 
also. In my opinion the Legislature has 
deliberately omitted to make penal the ree 
fusal to sign the search list, and there are 
good reasons behind it. When a witness pute» 
his signature on the search list it indicates 
his approval; but if he has any reason 
to be dissatisfied with the manner of the 
search, he must be given an opportunity 
to signify his disapproval then and there, 
which can be done by refusing to sign 
the search list. 

It may be said that the witnesses could 
sign the search list after noting the irregu- 
larities which came to their notice but 
we find that the search list (Ex. 2) is ona 
printed form prescribed for “List of arti- 
cles found onsearch under s. 72 or 74, 
Act II of 1915, &c.” Although col. 7 pro- 
vides for “Remarks of the oficer conduct- 
ing the search,” col. 8 provides only for 
the “signature of witnesses at the time of 
search.” There is nothing in the form to 
provide for remarks of witnesses present 
at the search. The result of a witness's 
refusal to sign the list may necessitate 
proving the search in some other way. In- 
deed under cl. (2) of s. 103 no person 
witnessing a search shall be required to 
attend the Court as a witnesss of the search 
unless specially summoned by it. The 
amendment in cl. (1) of the section streng- 
thens the hands of the officer making a 
search by authorizing him to issue written 
orders to secure the presence of witnesses 
and their witnessing the search. But sò far 
as the signing of the list is concerned, the 
Position is the same as it was atthe time 
of the opinion pronounced by the Full 
Bench of the Madras High Court in In the 
matter of Ramaya Naika (1). Refusal by 
a Witness to sign the search list can 
be made penal ander s. 103 only by 
holding that signing the search list is a 
part of witnessing the search but such an 
interpretation will not be tenable in view 


1938 


6 ae ‘ ; 
of the injunction in cl. (2) that 

“the search shall be made in their (the witnesses’) 
presence, and a list of all things seized in the 
course of such gearch and of the 
they are respectively found shall be prepared by 
such officer or other person and signed by such 
witnesses,” 


Of the three stages in a search that 
‘I have mentioned above, with regard to 
the first stage, no authority is needed to 
show that the winesses must be in attend- 
ance before the search actually begins. 
With regard to the second stage, i. e. the 
‘actual search, I may usefully quote the 
observations of a Division Bench of the 
Bombay High Court in Dinkar Nahnu vY. 
Emperor (5). Their Lordships said as 
follows : 

“We consider that both the letter and the spirit 
of s. 103, namely the provisions that the panchas 
@re to attend, witness the search, and that the 
search shall be made in their presence, require 
that the panchas should actually accompany the 
persons making the search and should be actual 
witnesses to the fact of the finding of the property. 
It is not, in our opinion, a sufficient compliance 
with this section that the panchas should merely 
be summoned and kept present outside a building 
while the search is being carried on within it, and 
then called in to see what has been found.” 

With regard to the third stage, i. e. the 
search list, the presumption of validity of 
a search arises from the search list which 
has been signed by witnesses. In Ana 
Dewa Singh v. Emperor (6) where the 
search list consisting of three pages was 
signed by the search witness only on the 
first two pages, the learned Judge refused 
to draw any inference against the accus- 
ed on the basis of the unsigned pages. In 
my view s. 103 enacts that searches 
must be conducted with all due care, 
that there must be respectable persons 
present at them to bear testimony to the 
fact that the manner of the search was 

_ above board. The learned Assistant Advo- 
cate General has argued that once a person 
comes to witness a search, he is bound to 

„sign the search list and that the absence of 
any written order from the officer, would 
not absolve the witness of the obligation 
and refusal to sign the search list would be 
punishable under s. 187, Indian Venal 
Code. This argument cannot prevail, be- 

_ cause that would amount to holding a per- 
son guilty of an offence by agreement. 

-There may be rare instances in which a 
witness may refuse to sign the search list 
without a reasonable cause; but in s. 103, 
Criminal Procedure Code, the Legislature 

(AIR 1930 Bom, 169; 125 Ind. Cas. 713; (1930) 


Or, Gas. 545; 31 Or, L J 927; 54 B 471; 32 Bom. LR 344; 
Ind. Rul. (1930) Bom. 377. 


(6) 7 Or. LJ 411;(1908) L BR 134. 


< 


RAM PRASAD V. EMPEROR (PAT.) 


laces in which’ 


791 


has not taken notice of a rare possibility 
of the kind. There is no doubt in my 
mind that the word ‘assistance’ in the first 
part of s. 187, Indian Penal Oode, is ejusdem 
generis with the various forms of assis- 
tance specified in the latter half of the 
section. As some doubt seems to have 
been raised by the various decisions about 
the penal liability of witnesses who refuse 
to take part in certain stages of the search 
the amendment of 1923 has made it penal 
by cl. (5) of s. 103, Criminal Procedure 
Code, for a witness to refuse when asked 
in writing to attend and witness a search. 
In other words, assisting a search officer by 
attending and witnessing a search has 
been made ejusdem generis by the Legis- 
lature with the kind of assistance referred 
to in the second part of the section. But 
again it is the refusal to attend and 
witness the search that has been made 
penal and not the signing of the search 
list. f 

With great respect, therefore, I entirely 
agree with the opinion expressed by the 
learned Judges cf the Madras High Court 
In the matter of Ramaya Naika (1) and 
for the reasons given above, I am of opinion 
that a refusal to sign a search list by a 
witness to search cannot by itself be deem- 
ed tobe an offence under s. 187, Indian 
Penal Code. I accordingly accept the re- 
ference, set aside conviction and sentence 
passed on the accused and direct that the 
fines, if paid, be refunded to them. 

Manohar Lali, J.—The question re- 
ferred to the Full Bench is to consider the 
correctness of the decision of the Full 


‘Bench of the Madras High Court in 


In the matter of Ramaya Naika (1) and 
necessitates an examination of the validity 
of the contention that an accused per 
son who refuses to sign the search list 
when required to do so by the Sub- 
Inspector after having attended and 
witnessed the search as provided by s. 103, 
Oriminal Procedure Code, is guilty under 
the provisions of s. 187, Indian Penal Code. 
This case was originally heard by Dhavle, J. 
who, considering the importance of the 
question involved, referred it for a decision 
to a Division Bench who, in their turn, 
thought that the matter should be decided 
by a larger Bench. Accordingly under the 
orders of the Hon'ble the Chief Justice this 
Full Bench has been constituted. The facts 
of the case are no longer in controversy and 
may be shortly stated thus: On the morn- 
ing of October 4, 1937, the Excise Sub- 
Inspector raided the house of a certain 


1716 10 
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Procedure Code. Now cl. 2, runs ag fol- 
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Pasi and recovered some bottles of 
liquor and other articles. These articles lows: 


were admittedly labelled and signed by - - 


the three accused persons. Thereafter the 
Sub-Inspector prepared a search list and 
asked the three accused persons, who had 
attended and witnessed the search, to sign 
the list, but they refused todo so. Their 
defence that they did not refuse to sign the 
list without any reasonable and just cause 
need not be considered here because it has 
been rejected by the Court of fact. That 
Court was under the impression that the 
provisions of s. 103, Criminal Procedure 
‘Code, did not apply to a search made under 
the Excise Act but this view is erroneous 
(see s. 85, Excise Act). It is only necessary 
to state here another circumstance which 
may have some bearing on the decision of 
the question at issue, namely that it is an 
admitted fact in the present case that the 
Excise Sub-Inspector did not call upon the 
petitioners by any order in writing to 
attend and witnees the search. 

The question then arises whether the peti- 
tioners are not guilty of the offence provided 
in s. 187, Indian Penal Code on the ground 
that they “being bound by law to render 
or furnish assistance to a public servant 
(the Excise Sub-Inspector) in the execu- 
tion of a public duty (namely to conduct 
a search) intentionally omitted to give 
such assistance”. It is important to find 
out in the first instance what are the obli- 
gations in Jaw of any private individual 
in -the position of the present petitioners 
to render or furnish assistance to a public 
servant in the execution of a public duty. 
Tomy mind this can only be answered 
by construing the provisions ofs. 42, Cri- 
minal Procedure Code, or any other law 
bearing on the subject which, for the 
‘time being, may be in force. Jt would 
also be necessary to ascertain what the 
public duty in the present case was 
which the Sub-Inspector was executing or 
discharging. Secticn 42, Criminal Proce- 
dure Code, lays down definite circumstances 
in which every person is bound to assist 
a Police Officer reasonably demanding his 
aid. These are specifically mentioned in 
cls. (a) and (b) of that’ section. Itis com- 
mon ground thatthe demand of the Sub- 
Inspector does not come within the pro- 
visions of s. 42. It was argued by the 
learned. Assistant Gosernment Advocate, 
who appeared to assist us at our request, 
that the petitioners were bound to sign 
the search list because this is specifically 
provided in sub-cl. 2, s. 103, Oriminal 


“The search shall be made in their presence, 
and a list of all things seized in the course of 
such search and of the places in ‘which they are 
respectively found shall be prepared by such 
officer or other person and signed by such witness- 
es. 

It is obvious that the statute here merely 
gives a direction that after the search 
has been completed and a search list 
has been prepared by the Sub-Inspector, it 
is to be signed by the witnesses attending 
and witnessing such search, but it does 
not provide any penalty if they refuse to 
sign it. The penalty, if any, must be found 
elsewhere; it is not insub-cl.2 of the sec- 
tion. The critical question to decide is 
whether when the Sub-Inspector asked the 
witnesses to sign the search list he was 
doing so in execution of any public 
duty. In my opinion the answer must be 
inthe negative. The public duty of the 
Sub-Inspector in the present case was to 
conduct the search in the manner provided 
in the Code, that is to say he was required 
to call upon certain witnesses of the 
locality, so as to make a search in their 
presence, and after this was done, he was 
required to prepare a search list; and 
then his duty ended. Itis argued that it 
was also his duty to get the witnesses 
to sign the search list, but | am not pre- 
pared to accept this. The Legislature has 
not said so and provides no penalty for 
a refusalof a witness to sign the search 
list or for an omission of the Sub-Inspec- 
tor in getting it signed. If the search 
list is not signed, the Sub-Inspector in 
my opinion cannot be said to have been 
refused assistance in the execution of his 
public duty. All the assistance which the 
law required the search witnesses to give 
to ihe Sub-Inspector was to be present at 
the search and to witnessthe search. The 
word “witnesss” is defined in Annandale’s 


Dictionary, Edition 9, to mean “to see 
or know by personal presence, to 
observe.’ This meaning of the word 


‘witness’ as used by the Legislature -is 
also clear when the language of s. 103 
is examined. It is to be noticed that the 
statute uses the words “to witnesses the 
search” and not “to witness the search list”, 
In my opinion it will be adding to the 
language of the statute to interpret the 
words “witness the search” as meaning 
“witness the search and to sign the search 
list.” 

It is interesting to notice that by Act 
XVIII of 1923, some additions were made 
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to's. 103. In the first clause the words 
“and issue an order in writing to them or 
any of them soto do” andthe whole of 
sub-cl. 5 were 
clause so added the words “any person 
who refuses to sign the search list” are 
not mentioned. Nevertheless I am asked 
to construe the words “witness the search” 
as including “sign the search list upon 
the argument that if such a construction 
is not admitted, the result would be that 
the search list would never be admissible 
in evidence and it will open the door to 
witnesses unreasonably refusing to sign 
the search list and thereby stultifying 
the very object of the Legislature in 
having the document duly witnessed by 
the search witnesses for production in Court 
atthe time of the trial. The answer to 
this contention is that itis not the func- 
tion of the Court to legislate or to look into 
the possible inconvenience that may arise 
to the prcsecution or tothe accused if the 
true construction of the statute is adopted. 
The Court is bound to adopt the true 
construction of the statute aided by the 
meaning of the words deliberately adopted 
by the Legislature irrespective of the con- 
sequences that if may have on an 
assumed policy of the Legislature or on its 
unexpressed intention. I may usefully 
refer here to the case in “Solat Naik v. 
Emperor (1) wherea Full Bench of the 
Madras High Voart gave the opinion that 
where a search has been conducted under 
s. 103, Criminal Procedure Code, evi- 
dence can be given regarding the things 
and regarding the places in which they 
were found irrespective of the evidence of 
the list which the law directs to be drawn 
up relating tothe particulars of the pro- 
perty found and that the provisions of the 
Evidence Act do not prevent the adoption 


of this course. In the course of the argu- ’ 


ment it was pointed out by the learned 
Judges that a search cannot be made in 
writing and that the observations of physi- 
cal facts must always and can be allowed 
to be proved by oral testimony in Courts. 
With respect I agree with these remarks. 

I now come to the Case-law upon the 
point. The most important case upon 
the subject is the case in In the matter of 
Ramaya Naika (1) the correctness of which 
is being considered in the present refer- 
ence. In that case the identical question 
before vs was in debate.. The accused 
in that case was called upon by an Abkari 


(7) 34 M 349; 8 Ind. Cas. 178; 21 ML J 281;11 Or 
L J 576; (1910) MW N 677. 
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Inspector to attend a search which he 
did, but refused to sign the search list 
after it was prepared The learned Judges 
held thatthe assistance which a person is 
required to give to a public officer must 
havesome direct personal relation to the 
execution of the duty by the public officer 
and thatthe signing of the search list re-~ 
quired by s. 103 is an independent duty 
imposed upon the witness and also that 
the word “assistance” implies that the 
party who assists in doing something which, 
in ordinary circumstances, the party 
assisted could do for himself. With great 
respect in my opinion this is the correct 
exposition of the law only in ao far as 
it defines the meaning and limits of 
the word “assistance.” but I do not agree 
that the section casts any obligation or 
legal duty on the witnesses to sign the 
search list. By refusing to sign the 
search list the search witness does not 
prevent the search from being carried out. 
The list which he is required to sign is 
the search list which has heen prepared 
after the search has been conducted in 
the manner provided by the Code. After 
has been prepared the 
Sub-Inspector cannot physically force the 
witnesses to sign it. It isthe law which 
gives a direction which only means that 
in order that a search list may be valid, 
it must bear the signatures of the search 
witnesses, but unfortunately the Legislature 
has not provided or has not thought fit to 
provide any penalty if a search witness 
refuses to sign it us they have done in 
cognate cases, e.g, s. 178, Indian Penal 
Code, where a person refuses to bind 
himself by oath or affirmation to state 
the truth; s. 179, Indian Penal Code, where 
a person refuses to answer any material 
question put to him; s. 180, Indian Penal 
Code, where a person refuses to sign any 
statement made by him. 

I have selected these three instances; 
as in every one of these cases it may be 
argued witb equal force that the person 
concerned is refusing to assist the public 
servant concerned in the discharge of hig 
duty. If that argument were correct, 
these provisions would be redundant. It 
may well be that the Legislature thought 
that any person who takes the trouble to 
attend a search would have no hesitation 
in signing such a search list if asked, 
and left itto his discretion not to sign it 
as nobody can be forced to sign an 
incorrectly drawn up document as if it 
wae true. It is also to be noticed that 


794 


when s. 103 was amended by inserting 
sub-cl. 5, the Legislature must be pre- 
sumed to have known the judicial inter- 
- pretation which was placed upon the sec- 
tion, as it then existed, by the Madras 
High Court; nevertheless they did not 
think it proper to amend the law in such 
& way as to indicate that the Madras 
Full Bench decision was incorrect. 

The amendment by the insertion in 
cl. (1) and of cl. 5 is again of every great 
importance for the decision of the present 
case. It provides that a Sub-Inspector 
may issue an order in writing to any 
person to attend and witness a search and 
if after such an order has been delivered 
or tendered to such a person, he refuses 
or neglects to attend and witness asearch 
under’ this section without reasonable cause 
he shall be deemed to have committed an 
offence under s. 187, Indian Penal Code. 
In other words were it not for this 
amendment the refusal by a person to attend 
and witness a search would not be punish- 
able under the Penal Oode. This confirms 
my view that a refusal to attend and wit- 
ness a search does not come within the duty 
imposed upon the subject by s. 42, Criminal 
Procedure Code. Why did the Legislature, 
then, omit to insert the words “and sign the 
search list"? The obvious answer to my 
mind is that refusing to sign the search list 
is not refusing to assist a Sub-Inspector 
in the discharge of his public duties. A simi- 
lar interpretation of s. 187, Indian Penal 
Ccde, was adopted as far back as the year 
1881 by the Calcutta High Court in In the 
matter of Kali Prosunna Ghose (3). In that 
case the land holder who was called upon 
under s. 21, Regulation XX of 1817 to nomi- 
nate some Person to act as a Village watchman, 
the former watchman having either died or 
been dismissed, neglected to do so although 
a purwannah was issued reminding him 
of his duty. The Jand-holder was, upon 
these facts, convicted under s. 187, Indian 
Penal Code. In setting aside the conviction 


the learned Judges observed: 
“That section (s 1&7), appliesto direct refusal or 
_ omission of a person bound by law to render or 
furnish assistance to a public servant to do so.” 


The next case which I notice is the case 
in Emperor v. Joti Prasad (4). In that case 
the Sub-Inspector of Police who received 
an information that some perscns who had 
been concerned in a number of dacoities 
in the neighbourhood and who recently 
committed a dacoity at a village about two 
miles off had been seen in a forest tract 
nearby, called upon the zamindar’s agent 
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to lend hima gun which belonged to his 
master but who was then absent and also 


“called upon two villagers to join him in a 


search for the dacoits. The agent refused 
to lend the gun and the two villagers re- 
fused to join the expedition in search of the 
dacoits. In these circumstances the convic- 
tion of the accused under s. 187, Indian 
Penal Code, was set aside by a Division 
Bench of that Court. In the course of their 
decision the learned Judges pointed out 
that the duties which are imposed upon 
the public must come within the express 
words of s. 42, Oriminal Procedure Code and 
that the accused were perfectly justified 
in refusing to carry out the wishes of the 
Sub-Inspector. In other words the accused 
in that case were not bound by law to ren- 
der or furnish the assistance which the 
public servant required on the allegation 
that it wasin execution of his public duty. 

In Ambika Prasad v. Emperor (8), again 
the test employed to determine the validity 
of the conviction under s. 187, Indian Penal 
Code, was tosee if the conduct complained 
of came within the mischief of s. 42, 
Criminal Procedure Oode. The only other 
case which may be noticed is the case in 
Ippili Magatha v. Emperor, 54 Ind. Cas, 241 
(2), a decision of the Madras High Court, 
which it was suggested in the course of 
the argument, appears to throw some doubt 
upon the correctness of the earlier Madras 
Full Bench decision. The facts of this 
case are not sulficiently reported but it 
appears from the meagre report that the 
accused were called upon to assist the Salt 
Inspector in witnessing a search but they 
refused to attend, Their excuse was that 
they were not compellable by the Inspector 
to attend the Court to give evidence with- 
out a summons in that behalf. It was 
pointed out thatthe duty for discharging . 
which the accused were requisitioned by the 
Inspector to assist him in making a search 
was ejusdem generis with that mentioned in 
el. 2 of s. 187, Indian Penal Code. Oonse- 
quently it was held that the refusal of the 
accused to agsisi the Inspector was rightly 
punished under the Penal Code. In my 
opinion, this decision far from throwing 
any doubt on the correctness of the decision 
of the Full Bench of the Madras High 
Court directly affirms and in fact follows 
that decision accurately. But the impor- 
tance of this ruling is that it appears to 
be the occasion for the amendment of sec- 

(8) AI R 1932 All 506; 139 Ind. Oas. 106; (1942. 
Or. Gas. 594; 33 Or. L J 736; L R13 A89 Or; Ind. Rul 
(1932) All, 527. 
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‘ion 103. The Legislature felt that there 
was no duty on a person to come and attend 
and witness the search as it was not cover- 
ed by s. 42. Therefore, they created a duty 
on a person to a limited extent as provided 
by the amendments already noticed. In the 
result I would hold that the decision of the 
Madras Full Bench, namely, that reported 
in In the matter of Ramaya Naika (1), is 
the correct Jaw to the extent indicated 
above and the effect of this decision is not 
in the least touched by the amendment of 
sub-cl. 5, inserted in 1923 ins. 103, Orimi- 
nal Procedure Code. 

It was argued on behalf of the accused 
thatin the present case the conviction is 
illegal because the Sub-Inspector admit- 
tedly had never issued any order in writing 


On behalf of the Crown it was contended 


. by the learned Assistant Government Advo- 


cate in reply that the provisions of sub-s. 5, 
have no application to the facts of the 
present case because it was not necessary 


‘for the Sub-Inspector to issue an order in 


writing as the accused themselves offered 
to come and attend the search and in fact 
they did so. His argument is that sub-cl. 5, 
only apply to those cases where the Sub- 
Inspector has reason to suspect that the 
person whom he will call upon to attend 
and witness the search will refuse to doso. 
He also contends that where the accused, 
as inthe present case, themselves come to 
attend the search and witness it, they are 
bound in law to sign the search list. I am 
unable to agree with this contention. The 
opening clause of s. 187, Indian Penal Code, 
is “whoever being bound by law to render 
or furnish assistance to any public servant”; 
the words are not “whoever agrees or 
volunteers to render or furnish assistance 
to any public servant.” It may be that the 
Sub-Inspector has statutory right to call 
upon the persons to attend and witness the 
search but the statute tomy mind before 
the amendment in 1923 did not make it 
obligatory upon the persons so called even 
to attend and witness the search. This 
obligaticn and only this obligation has now 
been imposed for the first time by sub cl. 5 
and in orderto bring about and materia- 
lize this obligation the statute requires that 
an order in writing by the Sub-Inspector 
is necessary before the person called upon 
can be deemed to have committed an offence 


. by his refusal or negligence to do so with- 


out a reasonable cause. According to the 
well-known principles of jurisprudence the 


. requirements of a statute must be strictly 
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observed and complied with before the 
liberty of the subject can be taken away 
by sending him to jail or by exacting a 
fine from him. The conviction is conse- 
quently liable to be set aside on this ground 
also. I, therefore, for the reasons indicated, 
agree’ with my learned brother Varma and 
hold that the convictions and sentences 


-passed on the petitioners must be set 


aside. 

Chatterji, J—This is a reference under 
s. 438, Oriminal Procedure Code, relating 
to the conviction of three persons under 
s. 187, Indian Penal Code. It was origin- 
ally heard by Dhavle, J. but on account of 
the general importance of the question in- 
volved, it has been referred to this Full 
Bench. The pointis whether refusal by a 
search witness to sign a search list prepar- 
ed under s. 103, Criminal Procedure Code 
amounts to an offence within the meaning 
of s. 187, Indian Penal Oode. In the pree 
sent case the search was conducted by an 
Excise Sub-Inspector in exercise of his 
powers under s. 74, Bihar and Orissa Ex- 
cise Act (Act II of 1915). By virtue of the 
provisions of s. 85, Excise Act, the search 
must be taken to have been held under 
s. 103, Oriminal Procedure Code. What 
happened was that the Excise Sub-Inspec- 
tor called the three accused persons to 
attend and witness the search of a house. He 
did not issue any order in writing but they 
came at his verbal request and witnessed 
the search. Certain articles were recover- 
ed and asearch list was prepared by the 
Sub-Inspector. In the meantime a large 
number of people of the locality assembled 
and at their intervention the witnesses, 
though asked todo so, refused to sign the 
search list. They were accordingly placed 
on trial for having committed an offence 
under s. 187, Indian Penal Oode. They 
were convicted and sentenced to pay a fine 
of Rs. 25each, Against the conviction and 
sentence the accused persons filed an ap- 
plication for revision in the Oourt of the 
Sessions Judge. The learned Sessions Judge 
in referring the case to this Court, relies on 
a Full Bench decision of the Madras High 
Court in Inthe matter of Ramaya Naika 
(1), where it was held that the signing of 
a search list is an independent duty im- 
posed on a search witness by s. 103, Crimi- 
nal Procedure Code and does not come 
within the meaning of the words “‘assist- 
ance” used in s. 187, Indian Penal Code, 
Section 187, Indian Penal Code, runs as 
follows : 

“Whoever, being bound by law to render or fur- 
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nish assistance to any public servant in the exe- 
cution of his public duty, intentionally omits to 
give such assistance, shall be punished with simple 
imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred 
rupees, or with both; and if such assistance be 
demanded of him by a public servant legally com- 
petent to make such demand for the purpose of 
executing any process lawfully issued by a Court of 
Justice or of preventing the commission of an offence, 
or of suppressing a riot, or affray, or of apprehend- 
ing a person charged with or guilty of an offence, or 
of having escaped from lawful custody, shall be 
punished with simple imprisonment for a term which 
may extend to six months, or with fine which may 
extend to Rs, 500 or with both.” 

It is obvious that in order to constitute 
an offence under this section the person 
charged with the offence must be bound by 
law torender assistance to the public ser- 
vant concerned in the execution of his pub- 
lic duty. Now it will be necessary to refer 
to the following relevant provision of 
s. 103, Criminal Procedure Code : 

“(1) Before making a search under this Chapter 
the officer or other person about to make it, shall 
call upon two or more respectable inhabitants of 
the locality in which the place to be searched is 
situate to attend and witness the search, and may 
issue anorder in writing to them or any of them 
so to do. 

(2) The search shall be made in their presence 
and a list of all things seized in the course of such 
search and of the places in which they are respec- 
tively found shall be prepared by such officer or other 
person and signed by such witnesses, but no person 
witnessing a search under this section shall be re- 
quired to attend the Court as a witness of this search 
unless specially summoned by it. 

(5) Any person who without reasonable cause 
refuses or neglects to attend and witness a search 
under this section when called upon to doso by an 
order in writing delivered or tendered to him, shall 
be deemed to have committed an offence under s. 187, 
Indian Penal Qode.” 


The last portion oi cl. (1) which has been 
underlined (italicised here) and the entire 
cl. (5) were introduced in the Code by the 
Amending Act of 1923. These amended 
portions of the section make it clear that 
when an order in Writing is issued by the 
officer concerned to any person to attend 
and witness the search, the person so 
ordered is bound by law to obey it, and if 
he fails to do so without any reasonable 
excuse, he will be deemed to have committed 
an offence under s. 187, Indian Penal Code, 
It follows that where no such written order 
has been issued by the officer no person is 
bound by Jaw to render assistance to him 
in making the search. In the present case, 
as I have already stated, there was no 
written order issued by the Excise Sub- 
Inspector to the search witnesses, No 
doubt they came to attend and witness the 
search on his verbal request but it cannot 
be said that they were bound by law to 


RAM PRASAD V. EMPEROR (PATA) 


176 10, 


doso. Necessarily they were not bound to 
sign the search list: either. Itis contended 
by the learned Assistant Government Advoe 
cate on behalf of the Crown that though at 
the verbal request of the Sub-Inspector the 
witnesses were not bound to attend and 
witness the search, when they did in fact 
come and witness the search they became 
search witnesses and were, therefore, bound 
to sign the search list under the provisions 
of cl. (2) of s. 103, Criminal Procedure Code 
which require that' the search list shall be 
signed by the witnesses. Iam unable to 
accept this contention. It will be un- 
reasonable to hold thal if person who is not 
bound by law to do a certain act voluntarily 
agrees todo it, he will be deemed to have 
made himself subject to any criminal 
liability that may attach to the non-perform- 
ance of the act. Criminalliability is the 
creation of statute and cannot be created 
by agreement. Iam, therefore, of opinion 
that the accused persons in the -present 
case did not commit any offence under 
s. 187, Penal Code, and the reference ought 
to be accepted and they should be ac- 
quitted. 

In this view it is unnecessary to decide 
as an abstract proposition of law whether 
refusal to sign a search list amounts to an 
offence under s. 187, Penal Code. Buti as 
the question has been referred to this Full 
Bench and has been argued atthe bar, 1 
desire.to .express my own opinion in the 
matter. By s. 103, el. (5), Oriminal Proce- 
dure Code, what is made penal is the failure 
to attend and witness a search in obedi- 
ence to the written order issued under 
cl. (1) of that section. To witness a search 
means to be present at the search and does 
not include the act of signing the search 
list. Therefore, the signing of the search 
list is not an obligation imposed by the 
written order nor is the refusal to sign this 
list made punishable under cl. (5) of s. 103. 
But cl. (2) of the section enjoins that the 
search list shall be signed by the search 
witnesses. This to my mind casts an 
obligation on them. Now the question is 
whether failure to discharge this obligation 
amounts to refusal to render assistance to 
the officer concerned in the execution of 
his public duty. The duties of an officer 
conducting a search under s. 103, Criminal 
Procedure Code, are laid down in that 
section. He is required to make the search 
in the presence of two or more respectable 
witnesses of the locality and, if any articles 
are seized in the search, to make a list of 
them which shall be signed by those 
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Witnesses. Obviously it is his duty to see 
that the search list is prepared and 
completed according to the requirements 
of the section. Unless and until that is 
done his duty is not executed, In order to 
enable him to exccute his duty, it is 
necessary that thesearch witnesses should 
assist him by signing the search list 
because without their signatures the list 
will not be complete according to the 
provisions of law. Wilh all respect to the 
learned Judges who decided the Full Bench 
case in In the matter of Ramaya Naika (1); 
Ido not consider that the duty of signing 
a search list imposed on the search wit- 
nesses by s. 103, cl. (2), Criminal Procedure 
Code can be regarded as an independent 
duty which does not come within the mean- 
ing of the word “assistance” used in s. 187, 
Penal Code. In my opinion, the persons 
who have become bound by, an order in 
writing issued by the officer concerned 
under the last part of cl. (1) of s. 103 to 
become search witnesses, are also under 
the obligation to sign the search list that 
may be prepared and if they refuse to do 
so, they are guilty of refusing to render 
assistance within the meaning of s. 187, 
Penal Oode. If in the present case the 
Excise Sub-Inspector had issued an order 
in writing, I think the search witnesses by 
their refusal to sign the search list would 
have committed an offence under s. 187, 
Penal Code. In taking this view I regret I 
have to differ with great respect from my 
learned brothers Varma and Manohar Lall, 
JJ. ln the result, however, I agree that the 
reference should be accepted and 
accused acquitted. 


S. Reference accepted. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1343 of 1936 
April 4, 1938 
ALLSop, J. 

DAULAT SINGH-—PLAINTIHE — 
APPELLANT 
VETSUS 
PREM SINGH AND orHERs— 
DaeFenpaNnTs—RESPONDENTS 
Tort—Defamation — Slander — Right of caste 
panchayat in some societies to control morals of its 
members—Its power to make enquéries—Duty of 
members to give information at enquiry—Person 
giving such information without actual malice, if 

guilty of slander. í 

In some societies itis well recognized that the 
members of the caste have a right to exercise control 
over the moral conduct of all who are in the caste. 
In order to exercise that right, they are deemed to 
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have the power to make inquiries and come to 
some conclusion which, if adverse to the person con- 
cerned, will lead to his being excluded from inter- 
course with the other members of the caste. That 
being so, it naturally becomes the moral duty of 
all members of the caste to assist in such inquiries 
and to give such information which they believe in 
good faith that they possess. A person, therefore, 
giving such information is within his rights in 
making statements and does not commit slander 
unless he is guilty of actual malice. Toogood v. 
Spyring (1), referred to, Gobind Das v. Bishambhar 
Das (2), relied on. 


S., 0. A. from the decision of the District 
Judge, Kamaun, dated June 18, 1936. 

Mr. N. D. Pant, forthe Appellant. 

Mr. Satya Narain Agarwala, fer the 
Respondents. i 


Judgment.—This is a second appeal 
arising cut of a suit for damages for slander 
instituted by the plaintiff-appellant against 
a number of defendants. It was said that 
they had accused the plaintiff of committing 
adultery with a woman of low caste. The 
trial Court found that the accusations 
had been made and that they were not 
‘proved to be true. For that reason jt 
gave the plaintiff a decree. The learn- 
ed Judge of the lower Appellate Court 
has decided that the allegation was not 
proved but that the defendants believed in 
good faith in the truth of it, that the 
allegations were made in the course of 
an investigation in accordance with the 
Tules of the caste into the conduct of the 
plaintiff and that there was no proof of 
express malice. He held that any state- 
ments which were made were privileged 
and dismissed the plaintiffs suit. In 
appeal it is argued that the statements 
were made to a Padhan or malguzar, 
that is, a headman who. was not the per- 
son within whose jurisdiction the matter 
came and that there was no privilege. In 
the second place it is argued that pri- 
vilege wasnot specifically pleaded in the 
Courts below and thatthe learned Judge 
was wrong in making outa case for the 
defendants-respondents. After hearing 
‘learned Counsel for the appellants I .am 
satisfied that there is no reason for think- 
ing that the learned Judge of the Court 
below ‘made any mistake of law. The 
relevant principles are set forth in Toogeod 
v. Spyring (1) in these terms: 

“In general, an action lies for malicious pub- 
lication of statements which are false in fact and 
injurious to the character of another (within the 
well-known limits as to verbal slander) and the 
law considers such publication as malicions unless 
it is fairly made by a person in the discharge of 


au (1834)3L Ex, 347,10 M & R181; 4 Tyr, 
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some public or private duty whether legal or 
moral or inthe conduct of hie own affairs in 
matters where his interest is concerned. In such 
cases the occasion prevents the inference of malice 
which the law drawsfrom unauthorized communi- 
cations and affords a qualified defence depending 
upon the absence of actual malice. If fairly war- 
ranted by any reasonable occasion or exigency 
and honestly made, such communications are pro- 
tected for the common convenience and welfare 
of society and the law hasnot restricied the right 
to make them within any narrow limits.” 

The question whether an occasion is 
privileged such as to give rise to the quali- 
fied defence which bas been mentioned 
depends upon a variety of circumstances 
including the accepted standards of the 
society in which the parties live. It is 
well-known that caste panchayats in this 
country regard themselves and are general- 
ly regarded as having some right to exer- 
cise a measure of control over the moral 
conduct of the members of the caste. The 
learned Judge has referred to the case in 
Gobind Das v. Bishambhar Das (2). In 
that case their Lordships recognized the 
right of these panchayats to make an 
inquiry into the conduct ofthe members 
of the caste. The learned Judge has 
found in this case as a fact that the de- 
fendants-respondents, were not actuated 
by any actual malice. He has found that 
they have failed to prove that the plaintiff- 
appellant committed adultery with the 
woman with whom he was alleged to 
have been on intimate terms, but on the 
other hand he has found that there were 
circumstances which reasonably led the 
defendants-respondents to believe in good 
faith that adultery had taken place. He 
found that a complaint had been made 
to a leading member of the caste, and 
that as a result, an inquiry was made in 
the course of which the defendants-res- 
pondents stated the facts which had come 
to their knowledge and their honest belief 
that the allegation which they made was 
a true one. 

It seems.to me that there can beno 
doubt that it is well recongnized in the 
society in which the parties live that the 
members of the caste havea right to 
exercise control over the moral conduct 
of all who are inthe caste. In order to 
exercise that-right, they are deemed to 
have the power to make inquiries and come 
to some conclusion which, if adverse to 


(2) 15 A L J 629; 40 Ind. Cas. 641; A IR 1917 
P O 203; 39 A 561;44 IA 192; 33 ML J 103;2 P 
L W 125; 21 CW N 1113; 19 Bom. L R 707; 22 M 
LT 132; 26 CLJ 282; 6 LW 494; (1917) M W N 
B17 (P O). 
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the person concerned, will lead to his 
being excluded from intercourse with the 
other members of the caste. That being 
so, it naturally becomes the moral duty 
of all members of the caste to assist in 
such inquiries and to give such information 
which they believe in good faith that 
they possess. It follows that the defend- 
ants-respondents, unless they were guilty 
of actual malice, were within their rights 


in making the statements which they 
made. 
Upon the second question that the 


defence of privilege did not arise out of 
the pleadings,I have only to say that 
what vagueness there may be is due to the 
nature of the complaint itself. The plaint- 
iff-appellant did not set forth any definite 
occasion upon which any of the defendants 
made aslandeérous statement abot him. 
He did not give any time or place nor 
mention any person to whom the slander 
was published. His plaint was of a 
general nature. [t set forth thatthe de- 
fendants had held a panchayat and in that 
panchayat had outeasted him and that they 
were alleging that he had been guilty of 
adultery with this womanofa caste lower 
than hisown. In reply to these general 
statements the defence could only be a 
general one. The learned Judge of the 
lower Appellate Court would perhaps have 
been justified if he had confined himself 
to the pleadings alone to dismiss the 
plaintiff's suit upon the ground that there 
was no definite allegation of slander at 
any particular time and place published 
to any particular person. He has prefer- 
red to examine the case upon its merits, 
upon the evidence which was produced 
before him, and in so doing, he has come 
tothe conclusions which I have described 
above. The facts which he has found 
legally justify his conclusion that the 
defendants were not guilty of any act 
which would render them liable to pay 
damages to the plaintiff. There is no 
force in this appealandI dismiss it with 
costs, Leave to appeal is granted. 


5. Appeal dismissed. 
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RANGOON RIGH COURT 
Second Vivil Appeal No. 103 of 1937 
August 4, 1937 
MACKNERY, J. 
MA YAR THEIN AND ANOTHER— 
APPELLANTS 
V27TSUs 

U TA TE AND ANGOTHER—RESPONDENTS3 

Burmese Buddhist Law—Gift—Burman Buddhist, 
if can make gift under guise of will—Gift affect- 
ing inheritance though in accordance with ss. 122, 
123, Transfer of Property Act (IV of 1882), 25 a 
nullity. 

No Burman Buddhist can, under the guise of 
making a gift, be allowéd, in effect to make a will. 
He cannot set at naught the provisions of his per- 
sonal law as tothe inheritance of his property after 
his death, Where, therefore, his act in making 2 
gift, owing to the circumstances under which it is 
made, or the conditions attached thereto, are such 
as to affect the succession to, or inheritance of, his 
property after his death, Buddhist Law must be 
resorted to, to arrive at a decision as to whether 
his action can be maintained, or is invalid. Where 
the gift deed affects inheritance, it isa nullity, in 
spite of the fact that it was otherwise made in 
accordance with ss. 122, 123, Transfer of Property 
Act. Ma Thein Myaing v. Maung Gyi (1) and Maung 
Pan U v. Ma Kyi Nyo (2), relied on. $ 

8. 0. A., against the decree of the Dis- 
trict Oourt, Pakokku at Myingyan in O. A. 
No. 3 of 1936. 

Mr. Ba Maung, for the Appellants. 

Mr. Aung Gyaw, for the Respondents. | 

Judgment.—The plaintiffs-appellants are 
the children of lst defendant-respondent 
U Ta Te by his first wife, who died some 
fifty years ago. U 


years ago. In February 1936, U Ta Te who 
is now 83 years of age made a gift of cer- 
tain lands to Ma Gyun. The gift sets out 
that these lands formed the quarier part 
reserved for U Ta Tes subsistence after 
mapartition of inheriLance with the plainiifis. 
Ta Te admits that the lands were 
brought by him to hie marriage with Ma 
myun. Normally therefore the plaintiffs 
‘would be entitled on his death to a three- 
mquarter share therein. The gift further 
meets out that the properties mentioned 
miherein were given to Ma Gyan as U Ta 
Te’s heir, because she had not yet enjoyed 
any inheritance. 
‘The plaintiffs then filed a suit in the 
Township Court of Pauk to declare the 
deed of gift null and void. They maintain 
that some fifteen years ago U Ta Te had 
agreed to a partition of his estate, that 
«ander that agreement Ma Gyun was to get 
roperties valued at Rs. 2,375, and that the 
[amit were to get the properties in suit. 
They further alleged that when in Decem- 
ser 1935, U Ta Te was very ill, he sent a 
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letter to the Revenué Surveyor instructing 
him to transfer the lands to the names of 
the plaintiffs. Toe plaintifs maintain that 
the gift was made with a View to prevent 
the plaintiffs from acquiriug the 
lands and to allow Ma Gyun to enjoy 
the sole benefit thereof, that it was not 
in accordance with the Burmese Buddhist 
custom fora husband to transfer his pro- 
perty to his wife as his heir. and that the 
use of the expression “given to Ma Gyun 
as heir’ in the deed converted the deed 
into a will and it was therefore not valid. 

In their joint written statement U Ta 
Te and Ma Gyun deny that there had been 
any partition agreed upon as alleged by the 
plaintifis. They deny that the properties, 
which it was alleged, were to be given to 
Ma Gyun, ever were owned by U Ta Te. 
They deny that instruction haa been given 
to the Revenue Surveyor as alleged by the 
plaintiffs. They maintain that a Burman 
Buddhist before his death may partition 
and give his properties to his heir accord- 
ing to law “in order that there may not be 
a complication in the matter later.” They 
further allege that certain properties which 
were atet properties had already been 
given to the plaintiffs. To the plea that 
the deed of gift was in reality a will the 
reply was made that if it were a will, then 
there was no need {o sue for a declaration 
of its nullity. This is surely a very inade- 
quate reply. The Township Court framed 
three issues : 

“(1) Whether or not defendant No. 1 gave to də- 
fendant No. 2 properties to the value of Rs, 2,375? 
(2) Whether defendant No. 1 transferred the lands in 
dispute in the names of the plaintiffs when he was in- 
disposed by a letter of authority? (3) Whether the 
registered deed of gift effected in favour of defen- 
Jani NG by defendant No. 1 should be declared null 
and void, 


The Court found that there had been no 
partition as set up by the plaintiffs. In 
regard to Issue No. 2 the Oourt held that the 
alleged instructions given by U Ta Te to 
the Revenue Surveyor were a forgery. As 
regards Issue No. 3 the Court held that it 
had not been shown. that the deed had been 
executed under coercion and undue influ- 
ence, and that U Ta Te was competent to 
transfer the properties and the deed was 
good. | Accordingly the Township Court 
dismissed the suit with costs. On appeal 
the decree of the Township Court was con- 
firmed. The learned District Judge agreed 
with the Township Court that there had 
not been any partition, and that the letter 
alleged to have been ‘sent by U Ta Te to 
the Revenue Surveyor was a fabrication. 
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He pointed out that the appellants have no 
vested interest in their father’s estate, 
their interest having been extinguished by 
the law of limitation as no claim was made 
witbin a period of 12 years of their father’s 
re-marriage. 

The plaintiffs-appellants have now 
appealed to this Court against the decree of 
the District Court. The main ground taken 
is that a gift of all the (atet ?) properties by 
a father to his second wife to the exclusion 
of his atet children is not valid in law, and 
that the deed of gift is in effect a will. It 
Is to be noted that this latter contention, 
which was raised in the plaint, has not 
been discussed either by the original Court 
or by the District Court. It has been held 
in Ma Thein Muaing v. Maung Gyi (1), at 
p. 358* that: 

“No Burman Buddhist can, under the guise of 
making a gift, be allowed, in effect to make a 
will. He cannot set at naught the provisions of 
his personal law as to the inheritance of his pro- 
perty after his death. Where therefore his act in 
making a gift, owing to the circumstances under 
which it is made, or the conditions attached there- 
to, are such as to affect the succession to, or in- 
heritance of, his property after his death Buddhist 
law must be resorted to, to arrive at a decision as 
to ken his action can be maintained, or is in- 
valid. 

In Maung Pan U v. Ma Kyi Nyo (2), it 
was pointed out that the application of 
Buddhist Law to gifts depends on the cir- 
cumstances of each case, and that while 
there is nothing to prevent a man from 
making a gift to one or more of his children 
in the absence of others if it were made 
for the purposes of evading the ordinary 
rules of inheritance, it would be governed 
by the Buddhist Law. 

The question then to be considered is, if 
the gift of U Ta Te to Ma Gyun is to be 
allowed to stand, will the result be to alter 
the rule laid down by the Buddhist Law 
governing inheritance ? Now, in the pre- 
sent case it is unfortunate that the original 
Court did not direct its attention to this 
aspect of the case. Had it done so, no 
doubt it would have determined what was 
the exact nature of the property thus 
transferred to Ma Gyun. It is not clear 
from the record whether this property is 
the whole of the property brought to the 
second marriage by U Ta Te or what pro- 
portion to the whole estate it forms. How- 
ever, U Ta Te was cross-examined very 
closely as to the property which he aileged 
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he had already transferred to the plaintifs, 


which property, according tothe statement 
in the deed of gift, must have amounted to 


three-quarters of the atet property. It is : 


quite clear from U Ta Tes own admission 


that three-quarters of that property could - 


not, by any means, have been transferred to 
the plaintiffs. It may then be concluded 
that the property gifted did represent the 
major part of the atetpa property. ‘In this 
property the plaintiffs, on the death of U Ta 
Te will be entitled to a three-quarter share 
whereas Ma Gyun will be entitled _ to only 
one fourth share. The effedt of “the gift 
will be undoubtedly to defeat the plaintiffs’ 
Tights and to interfere with the law of in- 
heritance. That the deed of gift was made 
with this express purpose is clear from the 
words which I have already quoted from 
it and this was made even clearer by U Ta 
Tes admission in Court. He says: 

“I gave the lands in dispute as ‘a gift to Ma 
Gyun because she is the person who will look 
after me till death. I do not know whether Ma 
Gyun will or will not inherit my estate. Ihave, there- 
fore, made this gift.” : 

That is to say, he is nraking sure that 
she will get all the property that he wishes 
her to have on his death, and that the 
plaintiffs shall not be able to claim it. Ma 
Gyun lives with U Ta Te and the gift will 
have no practical effect until U Ta Te 
dies. It appears to me that the contention 
of the plaintiffs-appellanis that the deed is 
in effect a device to arrange for the devo- 
lution of U Ta Tes property after his death 
or on his death in a way which is contrary 
to the Buddhist Law of succession; is cor- 
rect. Following the decisions which I have 
quoted at the outset, this fact renders the 
deed a nullity in spile of the fact that it 
wea otherwise made in accordance with 
gs. 122 and 123, Transfer of Property Act. 
For these reasons, it appears to me that 


1 


the decisions of the lower Courts were in- ‘ 


correct. 

I set aside the decrees of the District 
Court of Pakokku and the Township Court 
of Pauk, and I direct that the plaintifi's 
suit shall be decreed with costs in all 
Courts. Advocate’s fee in this Court four 
gold mohurs. It shall be declared that the 
deed of gift dated February 3, 1936, exe- 
cuted by U Ta Te in favour of Ma Gyun is 
of no effect. 

D. Appeal allowed; 
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LAHORE HIGH COURT 
First Civil Appeal No: 2255 of 1935 
i February 19, 1937 
COLDSTREAM AND dar Lar, JJ. . 
Musammat NIDH KAUR AND ANOTAER— 
. DEFENDANTS—APPELLANTS 
s versus 
GIAN SINGH—PLAINTIEP AND ANOTHER— 


__ ” DEFENDANT—RESPONDENTS 
_ _-Botdence Act (I of 1872), s. 90—Presumption, if 
> applies to fact that testator had disposing mind— 
Lower Court drawing presumption—Interference by 
High Court—Custom {Punjab)~Riwaj-i-am—State- 
ments in~Value of—Succession—Khatris of Phalia 
Tahsil of Gujrat  district—Ancestral property— 
Daughter—Whether succeeds in presence of her 
father's collaterals. 
It can be presumed under s. 90, Evidence Act, 
that the ‘testator had a sound disposing state of 
mind while executing the will. Where a presumption 
has been raised by a trial Court under that section, 
a Court of Appeal will be slow tointerfere with the 
exercise of its discretion, Kotayya v. K. Vardham- 
ma (1), relied on: 
Held, however, that the circumstances of the case 
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clearly called for definite proof of the testator’s 
mental capacity ‘hen the will was signed. 

Statements of customs recorded in the riwaj-i-am 
of a tahsil or district regarding the Oustomary 
Law followed bythe various tribes holding land in 
the tahsil in matters of succession are by them- 
selves strong evidence of the customs.followed by 
members of those tribes even if instances are not 
cited. 

Amongst Khatris of Phalia tahsil of Gujrat dis- 
trict, a daughter cannot inherit ancestral property 
in presence of her father's collaterals, 

F. C. A. from the decree of the Sub-Judge, 
First Class, Gujrat, dated July 29, 1935. 

Messrs. Mehr Chand Mahajan, Qabul 
Chand, Dev Raj Sawhney and Shamair 
Chand, for the Appellants. 

Messrs. Achhru Ram, Amarnath Chona 
and M.M. Aslam Khan, for the Respon- 
dent (Plaintiff), 

Coldstream, J.—The following pedi- 
gree-table will help to explain the nature of 
the dispute in this case. The family is 
Lamba Khatri by caste : 


PARDHAN SINGH 





| 
Ram Singh 





. | 
Ganatih Singh 
Attar Singh, Amir Singh. 
died-1880 
| Jb. 
Gidn Singh Hari Singh 
(plaintiff) < married’ 
| (1) Jiwan. Dervi, 
| } 8 saha Parbetti 
Si i i ardarni: Parbatti, 
Tara Singh _ Harkishan Singh ) dst ka dani Ne. i 
ay i y whom he 
Sa roe had two daughters 
l . l. 
Nidh Kaur, Sidh Kaur, 


defendant No, 2. 





defendant No. 3. 





Kaldip Singh; TEUN nee Sin 
Singh. 

Hari Singh died on November 20, 
1898, leaving extensive landed property: in 
Kila Attar Singh (where he died), Pindi 
Lala. and Ohak Basawa and other places 
in Phalia Tahsil of the Gujrat District, as 
well ag -houses at Lahore, Gujrat and 
«elsewhere. His property passed into possession 
of his three widows Jiwan Devi, Bhag 
Sudi and Parabatti. On Jiwan Devi’s death 
in. 1899, Bhag Sudi and Parbatti remained 
in possession. In June 1932 Bhag Sudi 
died and Sardarni Parbatti held possession 
of the: whole of. it. On July 17, 1932, 
Sardarni Parbatti. executed a deed: which 
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| 
gh. Harbans 
Sin 


Balwant 
Singh, 


was registered on July 22 relinquishing 
her rights in the property in favour of her 
daughters Nidh Kuar and Sidh Kuar, 
Admittedly the deed in effect was one 
alienating the property. 
On April 29, 1933, Hari Singh’s brother 
Sardar Gian Singh instituted in Gujrat the 
suit from which this appeal arises against 
the Sardarni and, her daughters praying 
for a declaration that the deed will not 
affect his right as a reversidner according 
to the: custcmary rule followed by the- 
family and as an heir appointed’ by a 
will (Ex. P-I07) executed by Hari Singh 
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on November 19, 
property to which 


1898. Some of the 
the deed related, he 
claimed to be his own, having been 
acquired by himself. He also asked that a 
sum of Rs. 3,64,700 spent by himself and 
his sons on the construction and improve- 
ment ef certain house property be declared 
a first charge on that property if he were 
found not entitled to possession of it. 
Musammat Parbatti put in no written 
pleas. The daughters denied the existence of 
any valid will executed by Hari Singh and 
asserted that under the Hindu Law which 
- governed the succession to property in 
their family, they were entitled to the suit 
property as Hari Singh's heirs, that the 
property wasall ancestral with the exception 
of a site at Dinga, and a house and a 
shop in Jhelum which the plaintiff had 
acquired and some land in Kot Umar which 
he had acquired together with Sardar Hari 
Singh. 

The Subordinate Judge who decided the 
suit found the will preduced by the plaintiff 
to be a genuine and effective testament. 
He also found it proved that the parties 
did not follow Hindu Law but a custom by 
which daughters had no right to inherit 
ancestral property in the presence of col- 
laterals. On these findings he granted the 
plaintiff a declaration that the deed of 
relinguishment would not affect -his rever- 
sionary rights in the ancestral property 
and his proprietary rights in the property 
acquired by himself. Against this decree 
the daughters Nidh Kaur and Sidh Kaur 
have appealed. 

It is contended before us that the lower 
Court's decisions, that the parties follow a 
custom by which daughters are excluded 
from inheriting their father’s ancestral 
estate in the presence of a collateral, and 
that the will Ex. P-107 put forward by 
the plaintiff is a genuine and effective 
document, are not justified by the evidence, 
(After discussing the evidence, the judgment 
proceeded further). After considering all 
the evidence I am satisfied that the docu- 
ment Ex. P-107 produced by the plaintiff 
was the will signed by Hari Singh on 
November 19, 1898. The question still 
Yemains whether the document was the will 
of a free and capable testator. Merely 
ability to sign a document is not evidence 
of the dispcsing mind requisite for a valid 
disposition. Here the only evidence as 
regards the condition of Hari Singh's 
mind is the statement made by Ram Chand 
on April 14, 1899, before the : Assistant 
Collector that Sardar Hari Singh was in 
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his senses at the time the will: was written’ 
In the present proceedings, no attempt was - 
made to prove that when. Hari Singh ap- 
pended bissignature to this document, he was ° 
acting in a responsible and independent 
manner. The learned Subordinate Judge, 
applying the rule in s.-90, Evidence Act, 
has found in the age of the, document 
justification for a presumption that the 
will was executed by Hari Singh while he 
had a disposing mind. There is no doubt ` 
authority for the view that s. 90 allows 
such a presumption: see Kotayya v. K, 
Vardhamma (1),and where a presumption 
has been raised by atrial Court under that 
section, a Court of Appeal will be slow to 
interfere with the exercise of its discretion ; 
but in the present case the circumstances 
clearly called for definite proof of Hari 
Singh's mental capacity when the will was 
signed. The testator was on his death bed; 
he died 13 hours after the will was signed 
and could sign his name with great difficulty 
as the signature itself proves. There were 
quarrels going on between his wives, only 
one of whom had children. The will was 
written by another hand and some of it 
after it had been signed. Though it was 
obviously important to produce it at once, 
it was suppressed for months, and when it 
was produced after some prevarication 
about its existence, it was not acted upon 
by the revenue authorities. 

All the persons who were -present at the 
execution of the will were not dead and 
they could have been questioned about 
Hari Singh’s mental condition. But no 
such question was put in the trial Court 
even to Ram Chand or Gian Singh My 
conclusion is that the plaintiff has not 
proved that Hari Singh had a free dispose 
ing mind when he executed the will 
and that therefore the will cannot be 
accepted as an effective instrument. In 
view of this conclusion, it is unnecessary 
to decide exactly how the will ought 
to be construed. There is, however, in my 
mind no doubt whatever that its language 
can be interpreted any one way, that is 
to say it gave each of the widows alife- 
interest oniy in the property, Each was 
to be given Rs. 500 per annum as main- 
tenance out of the estate, and Parbatti, 
because she was to maintain and arrange 
for the marriage of her children, was to 
have all the rest of the income, After the, 
widows’ death Gian Singh was to take the 
property. This is, I think, clear from the 

(1) A IR 1930 Mad. 744: 127 Ind. Cas. 619; 59 M 
LJ 461; 32 L W 584; Ind, Rul, (1930) Mad. 1003. 
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. rest of the will, but all possible doubt is 
removed by the provision that the widows 
would have no power to alienate. This 
provision relates to the whole property and 
not tothe residential houses (the. transla- 
tion printed at p.14 of book 6 is incorrect 
at this place). 

The learned Subordinate Judge has dis- 
cussed at length the evidence produced 
by the parties on the question whether 
the parties follow Hindu Law in matters 
of guccession or whether, as asserted by 
the plaintiff, they are bound bya custom 
which excludes daughters from inheritance 
to ancestral property. The argument for 
the appellants is that the onus lay on 
the plaintiff to prove that the family 
followed the custom, he alleged, that being 
Khatris there is astrong presumption that 
the family follows the Hindu Law, that 
this presumption is strengthened by the 
history of the family whose profession has 
not been agriculture but money changing 
and service under Government and that 
the lower Court’s decision is against the 
weight of the evidence. 

The family is one of repute. Its history 
is given at p. 145 of Vol. 2 of the book 
‘Chiefs and Families of Note in the Punjab’ 
(Edition 1910) published under the authori- 
ty of Government. The founder of its 
fortune was Gurmukh Singh, the grand- 
father of the plaintiff Gian Singh, and his 
brother Hari Singh. Gurmukh Singh's 
father Pardhan Singh is said to have been 
a money changer in Khiwa, a small town 
in the Phalia Tahsil, but the authority for 
this statement is not mentioned. Gurmukh 
Singh was a playmate of Raja Ranjit 
Singh and later fought for him with suc- 
cess und distinction, For his services he 
was munificently rewarded by his master 
so that at one time the value of his estate 
amounted to nearly four lakhs. Subse- 
quently hostile influences destroyed his 
power and divested him of most of his 
jagirs. The British Government confirmed 
his and his sons’ remaining jagirs in their 
favour for their lives and a third of 
Gurmukb Singh’s jagir in favour of his 
male heirs in perpetuity. Sardar Attar 
Singh died in 1280 and his jagir was 
divided between his sons Hari Singh and 
Gian Singh, and on Hari Singh's death 


Gian Singh succeeded to his jagjr, his 


hereditary title of Sardar and his seat in 
Divisional Darbar. 

The family is now closely related to that 
ofthe Bedi family of Bawa Sir Khem 


Singh Bedi (see p. 229 of the same volume 
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of Punjab Chiefs and Families of Note). 
Iqbal Singh and Man Singh, the grand- 
sons of Bawa Sir Khem Singh through his 
son Hara Singh, are married to the defend- 
ants Nidh Kaur and Sidh Kaur. Sir Khem 
Singh had a brother Sampuran Singh and 
Sampuran Singh's grand-daughters are 
married. to Balwant Singh and Sawaran 
Singh, the plaintiff's grandsons. We have 
thus two parties of the Bedi family whose 
interests are opposed to each other in 
the present suit. Hari Singh served as a 
Naib Tahsildar for a brief term. The 
plaintiff was Sub-Registrar of Phalia. His 
grandson Balwant Singh is an officer in the 
army. Another grandson, Sampuran Singh, 
was a -Sub Inspector of Police, and wa 

i the plaintiff's son was an Honorar: 
Rae cate Pend Sub-Registrar. Kuldip 
Singh, Tara Singh's son, is also an Honorary 
Magistrate. 

Prom this account it is clear that the 
family cannot be called one of agricultu- 
rists inthe common sense of the term. 
But since the time of, Gurmukh Singh 
they have subsisted mainly on the profits 
yielded by cultivation of their lands which 
lie in villages and is one of the most im- 
portant among the landed gentry of the 
Tahsil. Attar Singh who founded Kila 
Attar Singh in or about 1848 was lambardar 
of the revenue estate, a8 was Gian Singh 
after him, and the family has held the 
zaildari of Pindi Lala. There is no evi- 
dence that Gurmukh Singh's ancestors were 
money-lenders except the statement in the 
historical book to which I have referred 
that Pardhan Singh was a money changer. 
But it is by no means rare to find that 
Hindus who deal in money but are settled 
in agricultural villages, have adopted cus- 
toms in the matter of succession to land 
followed by the agricultural tribes among 
whom they live. From 1868 onwards very 
large areas of land owned by the family in 
Basawa Rakh Gurmukh Singh (exclusively 
owned by the family), Pindi Lala and Kila 
Attar Singh have been recorded as khud- 
kasht, that isto say, cultivated under the 
direct supervision of the owners, though not 
necessarily withthe owners own hands, and 
from 1856 until 1910 members of the 
family lived from time time in these vil- 
lages. In 1856 Gurmukh Singh described 
himself as resident of Pindi Lala (p. 99) 
as did Attar Singh in 1877, (p. 52). Gian 
Singh resided in Pindi Lala in 1898 (p. 21), 
In 1903 Bhag Sudiand Musammat Par- 
batti resided in Kila Attar Singh and 
Gian Singh in Pindi - Lal (p. 24). It would 
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not therefore be surprising to find that the 
family did not follow Hindu Law as do 
presumably Hindu gentry of non-agricultu- 
rist families living in large towns. Here 1l 
may notice that Gurmukh Singh was not 
the.first of his family to hold land in Pindi 
Lala. The note on the pedigree-table of 
the proprietors of that village prepared for 
the settlement of 1868 mentions that 
Nand Lal, his ancestor, had settled in the 
village some eight generations before his 
time. Later this village was deserted and 
re-settled. It was because it was his 
ancestral home that Gurmukh Singh took 
it as a jagir from Raja Ranjit Singh: see 
Ex, P-30. 


“On the question whether the parties 
followed Hindu Law or the custom alleged 
by the plaintiff in the matter of succession, 
the parties called a very large number of 
witnesses who merely gave their opinions 
in favour of the party calling them or 
stated what they had heard. The bare 
statements of these witnesses have no 
value as evidence in this case. Counsel 
have not relied on them and it is greatly 
to be regretted that so much of the lower 
Court’s time was wasted in recording 
them. One of the defendant's witnesses 
Thakar Singh, D. W. No. 4, mentioned that 
the estate of one Jit Singh, a Lamba Khatri 
of Dinga, passed to his daughter on his 
death, and that another Lamba of Dinga, 
Gulab Singh, gifted his estate to his daugh- 
ter. According to Megh Raj, D. W. No. 5, 
Jit Singh had a brother Bhagat Singh 
who went to Africa but the witness really 
knows nothing about the family and does 
not know in what circumstances Jit 
Singh’s daughter took possession of the 
property. 


It is now well established that state- 
ments of customs recorded in the riwaj-i- 
am of a Tahsil or district regarding the 
customary law followed by the various 
tribes holding land in the Tahsil in matters 
of succession are by themselves strong 
evidence of the customs followed by mem- 
- bers of those tribes even if instances are 
not cited. In this case the riwaj-i-am 
clearly supports the plaintiff. Khatris of 
Phalia Tahsil were consvlted when the 
Tiwaj-i-am-of Gujrat District was compiled 
in 1892. Question No. 15 in the abstract of 
the riwaj-i-am on p. V of the compilation 
is: 


“If a landowner dying leaves only an unmarried 
daughter or daughters, what share in the property 
are they entitled to receive? - 


NIDE KAUR v, GIAN SINGH (LAH) 


i7619 


. The answer given for Hindus generally 
is:. 
“A daugther cannot inherit in presence of her 
father’s collaterals but in their absence she in- 
herits.” h 

It is to be presumed that this statement 
relates only to ancestral property, in the 
absence of any indication that it also re- 
lates to property —self-acquired. The 
corresponding entry in the publication of 
1922 is in the answer to question No. 60 
which is for all tribes that 

“As regards ancestral immovable property, daugh- 
ters inherit in the absence of male lineal descen- 
dants through males, the widow and collaterals of 
the fifth degree. As regards acquired property 
they exclude collaterals however near.” 


From the answer to question No. 28 in this- 
manual, it is clear that Khatris were con- 
sulted by the compiler for the Khatris and 
Brahmins are shown there to have given 
a reply to that question different irom the 
reply given by Aroras and other Hindu 
tribes. Going further back, we find in the 
notes attached to the pedigree-table of 
Attar Singh, the sole proprietor of Kila 
Attar Singh, a statement that “the terms 
relating to partition of the heritage which 
are recorded about our caste in the dastur- 
ul-amal-i-am shall be acted upon” (by the 
proprietors of course). Now this dastur- 
ul-amal-i-am can only be the riwaj-i-am 
of the district drawn up in 1868.. That 
compilation was drawn up after enquiry 
from members of no less than fourteen 
sub-castes of Khatris, one of them being 
the Lamba sub-caste. According to the 
statement in that book (question No. 15) the 
Khatris asserted that a daughter does not 
succeed in the presence of collaterals. To 
go still further back, we have in the wajib- 
ul-arz of Kila Attar Singh of 1857 a decla- 
tation by the proprietor (Attar Singh) that 
after his death his sons shall inherit in 
equal shares, a daughter does not inherit 
property left by her fater. This can only 
mean that a daughter will not inherit even 
if there are collaterals. In deciding that this- 
is so, in Balgobind v. Badri Prasad (2): 
their Lordships of the Privy Council went 
on to observe that the record in a wajib-ul- 
arz of a custom is most valuable evidence 
of the custom, much more reliable evidence 
than subsequent oral evidence given’ after 
a dispute as to the custom has arisen. 

The statement of custom in the 7iwaj-i-am 
of 1868 has been found correct in res- 

(2) 45A 413; 74 Ind. Oas. 449; A I R 1923 P C 70; 


50 I A 196; 26 O 0217; 21 AL J 578,90&A L 
R 581; 45ML J 289;38 OLJ 302; 1923M W N 


799; 33 M L T 317; 10 OL J 368; 220W N 465 
(P.O). E 
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pect of two other sub-castes of Khatris— 
the Sobti and the Wadhawan Khatris in 
Ishar Devi v. Bindraban (3) and Ram Rakhi 
v. Mula Singh (4), independently of the 
evidence of the riwaj-i-am itself and in 
respect of Brahminsin Prabh Dial v. Devi 
Dial (5) and Maya Devi v. Badri Nath (6). 
The appellant's Counsel has drawn atten- 
tion to two rulings in which Khatris and 
Brahmins of Dinga have bean held not to 
follow custom : Lachman Das v. Gangaram, 
64 Ind. Oas. 264 (7) and Khazan Chand v. 
Paras Ram (8). The first relates to Sibal 
Khatris, a subecaste not consulted when the 
first riwaj-i-am was compiled. In the second 
case the riwaj-i-am was, it seems, not pro- 
duced in evidence. In another case (Civil 
Appeal No. 2453 of 1920) this Court decided 
against the custom in the riwaj-i-am that 
Khatris of Jalalpur Jattan in ‘Gujrat 
District were governed by Hindu Law. This 
is one instance in favour of the defendants. 
The judgment was delivered at a time 
when the importance of a riwaj-i-am as 
evidence had been lost sight of, an impor- 
tance emphasized by the Privy’ Council in 
Beg v. Allah Ditta (9), to which judgment 
attention was strongly drawn by Oampbell 
ane Fforde, JJ. in Labh Singh v. Mango 
(10). 

The plaintiff relied on two judicial in- 
stances. On February 22, 1931, Gian Singh 
sold a house to Ram Chand. His grandsons 


brought a suit to have the alienation set. 


aside alleging that the property was an- 
cestral and the alienation void for want 
of consideration and necessity. The suit 
was dismissed by the Senior Subordinate 
Judge as the property was found to be 
self-acquired, but the greater part of the 
judgment was devoted to the question whe- 
ther the plaintiff's family were governed 
by customary law in matters of alienation 
(Hx. P. 78). It was held that the family 
followed customary law. The judgment 
was pronounced during the trial of this 
suit. Asthe defendants succeeded on the 


6) 5 P R 1915; 26 Ind. Oas, 686; A IR 1914 Lah. 
212; 137 P L R 1915. 
2 A I R 1927 Lah, 345; 101 Ind. Cas. 194: 
(5) 116 PR 1893. 3 
©) AIR 1929 Lah. 261; 114 Ind Oas. 49; 11 Lah. 
L J 125; Ind. Rul. 1929) Lah. 209, 
(7) 04 Ind. Oas. 264. 
(8) 6 L 524; 90 Ind. Cas. 1045; A IR 1925 Lah. 
648; 26 P L R627. ` 
(9) 45 P R 1917; 38 Ind Oas, 354; AIRI196P O 
129; 44 TA 89; 44O 749; 12 PW R 1917;2 MLT 
310; 32 M LJ 615; 19Bom. L R388; 15A LJ 525; 
21 O W N 842; 260 L J175 (P O). 
(10) 8 Lah. 281; 100 Ind. Cas 924; A I R 1927 Lah. 
241; 29 P L R 586. 
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ground that the property was not ancestral, 
they had no occasion to appeal against the 
decision on the point of custom and this 
decision is nota weighty piece of evidence. 
In another suit which was brought by 
Raman Shah to recover Rs,- 17,680 from 
ths sons of Tara Singh on the basis of a 
promissory note, the issue arose whether 
the defendants followed the customary law, 
the question being material for a decision 
regarding the extent of their liability. It 
was held that the defendants did not fol- 
low Hindu Law but a rule of custom 
(Ex. P. 143). The suit was instituted after 
the present suit and decided before the 
judgment under appeal was delivered. An 
appeal was dismissed by this Court in the 
judgment published in Raman Shah v. Kul- 
dip Singh (11). That litigation did not 
decide anything about the rights of daugh- 
ters to inherit. More important evidence is 
to be found in the litigation in 1903 be- 
tween Musammat Bhag Sudi and Musammat 
Parbatti on the one side and Gian Singh 
on the other after the death of Musammat 
Jiwani. The widows wanted to partition 
the land but this application was resisted 
by Gian Singh who objected On the ground 
that partition would result in injury to the 
propertyin which he had a reversionary 
right. The application was dismissed. In 
petitioning for revision (Ex. P. 14) the 
widows did not take the point that Gian 
Singh was not their reversioner and the 
Collector's judgment dismissing the peti- 
tion (Ex. P. 113) shows that his status as 
such was not questioned. 
Equally important 18 the notice (Ex. 
p, 81 given by Musammat Parbatti to Gian 
Singh on February 9, 1907, calling on him 
to pay Rs. 7,000 for the expenses of Mu- 
sammat Parbatti’s daughters. In the notice 
Parbatti stated : “You are given eight days 
notice becaus3 you are the heir of the proper- 
ty of Sardar Hari Singh.” I do not think that 
the right was conceded because of the will, 
for that will had not been acted upon by 
the revenue authorities and was presumably 
regarded by Musammat Parbaiti as of no 
account. Another notice was sent to Gian 
Singh on February 13 (Ex. (D+24). In this 
again Musammat Parbattt informed Gian 
Singh that he was bound to find money 
for the marriage of Sidh Kaur “as he will 
be the reversionary heir after her death. 
These are clear admissions of Gian Singh's 
status ag reversioner. As against these 
admissions, we have first an admission by 
(11) A I R 1936 Lah, 983; 168 Ind. Oas. 557; 33 P L R 
984; 9 R L 645 C 
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Gian Sidgh in the suit which he instituted 
after these notices to restrain Musammat 
Parbatti from giving Sidh Kaur in marriage 
without his permission, that he followed 
Hindu Law. But the question of daughters’ 
righte to succeed was not in dispute and 
the law to which Gian Singh referred was 
that governing the right to give Sidh Kaur 
in marriage. The suit failed. 


In a deed by which he sold a house in 
1926 (Ex. D-5) SardarGian Singh declared 
that he was manager and administrator of 
a joint Hindu family. His son Harkishan 
Singh sued him and the vendee to have the 
alienation declared ineffective against his 
reversionary rights. The suit ended in a 
compromise by which MHarkishan Singh 
was to get the property back if he paid for 
the price paid by the vendee with interest 
and Rs. 1,000 costs, that is to say, the 
compromise gave him what he wanted. A 
similar assertion was made by Gian Singh 
when on September 30, 1929, he mortgaged 
to Ram Chand the house which he sold to 
him on February 24,1931, and described 
himeelf in the deed as proprietor and 
manager of a joint Hindu family : Ex. D-4, 
As already menticned, the sale of this 
house was attacked by Bhag Sudhi’s grand- 
sons and it was held by the Court that 
he did not follow Hindu Law. These state- 
ments by the plaintiff were, I believe, false. 
It is not the case of the appellants that the 
family was a joint Hindu family. If the family 
was a joint Hindu family they are out of 
Court, for their mother, as widow of Hari 
Singh, was entitled to nomore than her 
maintenance. 


My conclusion is that the lower Court 
has rightly decided that by rule of custom 
the plaintiff inherits his brother's ancestral 
property to the exclusion of his brother's 
daughters. It is conceded by the plaintiff's 
Counsel that according to the custom bind- 
ing upon the parties, the daughters of Hari 
Singh are the beirs to his self acquired 
estate. The trial Court has found that onlv 
part of the suit property which was acquired 
by Hari Singh is some land at Umar Kıt 
bought by him and the plaintiff on April 3, 
1869, and the correctness of this finding 
is not disputed before us. Hari Singh's 
share in this parcel of land must go to 
his daughters. The result is that with the 
exception of Hari Singh’s share in the land 
at Umar Kot, bought in 1869, in respect 
of which the plaintiff's claim is rejected 
and the lower Court's decree set aside, this 
appeal is dismissed, The respondent will 
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be paid his costs by Nidh Kaur and Sidh 
Kaur. 

Jai Lal, J.—I agree. 

D. Appeal dismissed. 





MADRAS HIGH COURT | 

Oivil Revision Petition No. 333 of 1939 

March 31, 1938 
VENKATASUBBA Rao, J. 

K. K. ABDUL RAHIM ROWTHER 
—Dersnpant No. 1—PETITIONER 
versus 
M. 3. JAMALUDDIN SAHIB & Oo, 
——P LAINTIFFS—RESPON DENTS 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. TI, Art. 3l-—Suit for accounts—Suit by agent, 
if canbe one for accounts—~Hexpression “ suit for 
accounts”, meaning of—Suit held one for accounta 

and, therefore, not cognizable by Small Cause Court. 

It isnot every suit by principal against agent 
and vice versa that is excluded from the cognizance 
of a Small Cause Oourt, for, if such general exclu- 
sion had been intended, nothing would have been 
easier for the Legislature than to have said so in 
direct terms. For instance, if the accounts had 
been settled and the account taking in the technical 
sense would not become necessary, the Small Oause 
Court would be competent to deal with the matter, : 
But whoever figures as the plaintiff (principal or 
agent, it makes no difference), whereas the essence 
of the action is that no relief can be granted with- 
out accounts being taken, the suit must be deemed 
one ‘for an account.” What is known aga suit 
for an account is a special form of suit—a special 
process being required to take an account. The ex- 
pression “ suit for account” in Art. 31, Sch. II, 
Provincial Small Cause Courts Act, is used in the 
well-known technical sense of the term, The bare 
fact that some sort of arithmetical process is in- 
volved in the decision, does not render the suit a 
suit for account While this is undoubtedly true, 
care must be taken to distinguish this class of 
suits from those, where account taking in the strict 
sense, is of the very essence of the claim. 

The plaintiff's firm advanced monies to the de~ 
fendant and the latter consigned goods for sale on 
commission, The defendant was credited with the 
sale-proceeds and debited with the commission and 
various kinds of charges. The plaintiff's firm thus 
held a dual character of creditor and agent, the 
defendant's position being that of debtor and prin- 
cipal. The plaintiff brought a suit professedly for 
a specific amount : 

Held, that though the suit was by the agent, it 
would be obligatory upon him to render an account 
in the action itself; if called on to do so. If the 
bona fides ofthe sales were questioned, the agent 
would be under a duty to render an account, 
Similarly it would be open to the defendant to 
challenge in this very suit the expenses debited 
against him. The suit, therefore, was not cognizable 
by a Small Cause Court, being one for accounts, 
Kshetranath Banerji v. Kalidast Dasi (1), explain- 
ed, Katlashchandra v. Kiranande Ghosh (2) and 
areas Chetty v. Narayanaswami Chetty (3), 
Telied on 


O. R. P. under s. 25 Act IX of 1887 
praying the High Court to revise the decree 
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of*the Court of the Subordinate Judge 
(Additional) of Madura in S, C. S. No, 286 
of 1933. 

Judgment—The question I have to 
decide is whether, the suit which has 
given rise to this petition, is exempted 
from the cognizance of a Provincial 
Small Cause Court. That turns upon the 
meaning of the words “Suit for an account” 
-occurring in Art. 31 of the second schedule 
to that Act. The course of dealing was 
as follows:—The plaintiff's firm would 
advance monies to the defendant and the 
latter would consign goods for sale on 
commission. The defendant would be 
credited with the sale proceeds and debited 
with the commission and various kinds of 
charges. The plaintiff's firm thus held a 
dual character of creditor and agent, the 
defendant's position being that of debtor 
and principal. The question that has to 
be determined is, whether the plaintiff's 
suit brought professedly for a specific 
amount, is cognizable by a Provincial 
Small Cause Court. It is difficult, as has 
been observed in one of the cases cited 
before me, to reconcile decisions on the 
point ; nor is it possible to deduce there- 
from a rule of general application. The 
present suit having been brought by an agent 
Mr. Narasa Raju for the plaintiff contends 
that actions by agents stand on a different 
footing from actions by principals. His 
contention is that where an agent sues, 
there can be no question of the defendant 
being required to render an account, whereas 
if the action is by the principal, the suit 
becomes one “for an account.” There is an 
observation of Mookerjee, J. which lends 
apparent support to thig contention. The 
learned Judge observes : 


“There cannot in essence be a suit for accounts 
by the plaintiff against the defendant unless the 


defendant is under a liability to render accounts to 
the plaintiff.” 


Kshetranath Bannerji v. Kalidasi Dasi 
(1). Although the statement seems general 
it is difficult to believe that it was intended 
to embody an infalliable tesl. The actual 
point decided in the case was, that a suit 
for a recovery of a specific sum of money 
does not assume the character of a suit 
for accounts, merely because for the deciding 
of the question in controversy, accounts 
may have to be examined. Indeed, that 
Mr. Justice Mookerjee did not intend to 
lay down any general or universal test, 
appears clearly from observations made 
in an earlier case by a Bench, of which 


(d) 27 OL J 96; 41 Ind. Cas, 929,21 0W N 784; 
AIR 1918 Cal. 1037, 
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the learned Judge was a member. 
Kailaschandra v. Kirananda Ghosh, 10 Ind. 
Cas. 583 (2). “Ifin order to grant relief to 
plaintiff” the Bench observes : ae 

“Tt is necessary to take accounts, the suit is one 
for account within the meaning of Art. 31 although 
the plaintiff may have chosen to put a definite 
money value upon the claim.” 


Then the learned Judges goon fo express 
the same idea even more clearly : 

“Where the suit is one for account, it must 
depend upon the relation in which the parties 
stand to each other, and the nature of the investi- 
gation required to offer relief to the plaintiff.” 

These observations are quoted with ap- 
proval by Benson and Sundara Aiyar, JJ. 
In Varadarajulu Chetty v. Narayanaswamt 
Chetty (3). True, it is not every suit 
by principal against agent and vice versa 
that is excluded from the cognizance of 
a Small Cause Oourt, for, if such general 
exclusion had been intended, nothing would 
have been easier for the Legislature than 
to have said so in direct terms. For 
instance, if the accounts had been settled 
and the account-taking in the technical 
sense would not become necessary, the 
Small Cause Oourt would be competent to 
deal with the matter. But whoever figures 
as the plaintiff (principal or agent, it makes 
no difference), whereas the essence of the 
action is that uo relief can be granted 
without accounts being taken, the suit 
must be deemed one “for an account.” 
What is known as a suit for an account 
is a special form of suit—a special 
process being required to take an account. 
The expression “suit for account” is used 
in the well-known technical sense of the 
term (Tanga Reddi v. Subbiah Chetty (4) 
and Kshetranath Bannerjee v. Kalidasi Dasi 
(1), already referred to. The bare fact 
that some sort of arithmetical process is 
involved in the decision, does not render 
the suit a suit for account. While this 
is undoubtedly true, care must be taken 
to distinguish this class of suits from 
those, where account-taking in the strict 
sense, is of the very essence of the claim. 
Judged by this test, the present suit 
is, as Mr. Swaminathan contends, excluded 
from the jurisdiction of the Small Cause 
Court. Though the suit is by the agent 
is it mot obligaiory upon him to render 
an account in the action itself if called 
on to doso? Ifthe bone fides of the sales 
were questioned, would not the agent be 
under aduty torender an account? Again 

me) 83; 24 O L J 187. 

G EA wi on 20 ind. Oas. 518; 14M L T 46; 
(913) MW W N 893. 

(4) 28 M 394. 
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would itnot beopento the defendant 
to challenge | in this very suit the expenses 
debited against him? These are matters 
to be gone into in suits for account and 
it makes no difference whether the agent 
brings the suit or the principal does so. 
The distinction contended for is, therefore, 
unsound in principle and I am not prepared 
to accept it. 

In the result, I make an order directing 
the plaint to be returned for presentation 
to the proper Court. Each party will bear 
his costs throughout. 

One word more, Tke parties reside in 
the different places: The plaintiff at Madura, 
the defendant at Alathur. The defendant 
has filed, I understand, a counter-suit in 
the Alathur Munsif’s Court. One or the 
other of the parties, it is stated, intends 
to move the High Court for an order that 
both suits should be tried by thé same 
Court. If such an application is made, it 
may be posted before me. 

Ned. Order accordingly. 


pa ener 


: NAGPUR HIGH COURT 
Oriminal Revision No. 469 of 1937 
January 7, 1938 
RUER, J. 

MOTI AND OTAERS—ACOUSED— 
APPLICANTS 


versus 
KESHRICHAND —Non- A EPLIOANT 

Criminal Procedure Code (Act V of 1898), s. 350— 
Proviso—Hach transfer gives accused fresh oppor- 
tunity to exercise his right under proviso to s. 350— 
Word ‘predecessor’ means ‘predecessors.’ 

Each transfer of a case gives an accused a fresh 
opportunity of exercising his right under the pro- 
viso to s. 350, Oriminal Procedure (ode, ‘The 
word predecessor" should be- taken to mean ‘pre- 
decessors’ where there is more than one. It could 
not mean that a third Magistrate could act only 
on the evidence recorded by his predecessor, the 
second Magistrate, and not also on the evidence 
recorded by the first Magistrate who handled the 

The accused tan also change his mind in thi 
matter. Govindan Nair v. Krishnan Nair 0), Pape 
- Arulay (3) relied on. Emperor v. Sane (2) and 
Veerappa v. Emperor (4) jeferred to, 

Or. R. of the order of the Court of the 
Sub-Divisional Magistrate, Hinganghat, 
District Wardha, dated October 7, 1937, 
in Criminal Appeal No. 24 of 1937, con- 
firming that of the Court of the 
Naib Tahsildar and Magistrate, Second 
Class, Hinganghat, dated August 16, 1937 
in Criminal Case No. 7 of 1937. 

Mr. Nisarali, for the Applicants. 

Dr. W, 8. Barlingc, for the Non Appli- 
cants. 
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Judgment.—This is a simple case’ in 
which the two applicants, Moti and Mishree, 
have been fined Rs. 20 each under s. 352, 
Indian Penal Code. The purely techni- 
cal point which has been ingeniously 
raised for them in revision is that the 
lower Court acted illegally in accepting the 
waiver. made by accused's Counsel who, 
when the case come on transfer before the 
Magistrate who decided it, said that he did 
not wish to exercise his right under s. 350, 
Oriminal Procedure Code, to recall the 
prosecution witnesses previously examined. 
This was the second transferin. the case. 
These witnesses had been examined by 
the First Magistrate and the Second Magis- 
trate did nothing beyond recording on 
one hearing before him that the accused 
claimed trial de novo, and on the second 
hearing adjourning the case. 

On these facts the contention is that 
once the accused asserted their right they 
cannot be allowed to alter their decision, 
It is said that as soon as they decided 
to have the witnesses resummoned, the 
effect was as if the evidence originally 
recorded had been obliterated dnd it can- 
not be taken into consideration later on. 
The third Magistrate, it is said, is by 
s. 350, Crimina] Procedure Code, successor 
dniy to the second Magistrate and not to 
the first. It was also faintly urged that 


‘Mr. Dani, Counsel for the accused, had 


no right to act in the absence of the 
third accused. This third accused has 
been discharged, and he is not one of the 
applicants before me. His case there- 
fore needs no consideration. ‘The other 
two were actually present and the 
waiver must be deemed to have been 
made on their instructions. 

{ am of opinion that each transfer gives 
an acoused a fresh opportunity of exercis- 
ing his right under the proviso tos. 350, 
Criminal Procedure Uode. The word ‘pre- 
decessor’ should be taken to mean ‘pre- 
decessors’ where there is more than one. 
It could not mean thata third Magistrate 
could act only on the evidence recorded 
by his predecessor, the second Magistrate 
and not also on the evidence recorded by 
the first Magistrute who handled the case. 
This point has been dealt with in 
Govindan Nair v. Krishnan Nair (1). It 
was held that there was no reason why a 
third Magistrate should not act on evidence 
recorded by his predecessors. 

(1) 47 M 245; 81 Ind Oas. 54; (1923) M W N 815; 


45MLJ 808; 18 LW 949; 33 M L 1189; A IR 
1924 Mad, 227; 25 Or. L J 566. 
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Applicants rely on Hmperor v Sane (2) 
in which it was held by Subhedar, A. J.C. 
that the option given to the accused 
under s. 350 (1) proviso, could be erer- 
cised only once. In that case the accused 
attempted to exercise it a second time 
before the same Magistrate after the case 
had preceeded. That order only decides 
that they had no right in these circum- 
stances to exercise a second choice. It 
does not say that it would have been 
illegal to allow them todo so. In In re 
Arulay (3) on the contrary, it was held 
that the accused could change his mind 
in this matter. In Muddu Veerappa v. 
Emperor (4) it was held that if the Sub- 
Magistrate committed an error in re-hear- 
ing two prosecution witnesses whom the 
accused did not want him to re hear, the 
action though irregular was cured by 
s. 537, Criminal Procedure Code. In 
the present case my view is that the 
accused are entitled to a second 
choice and they exercised it, and 
even if they had not been entitled in law 
to change their minds, the irregularity 
would not be a fatal one as no prejudice 
has been caused. There is no room for 
interference. : 

he application is dismissed. 

8. Application dismissed. 

(2) A I R 1930 Nag. 59; 160 Ind. Oas. 416; 31 Or. LI 
110; Ind. Rul, (1930) Nag. 48, 
eae he eae Mad, 815; 94 Ind. Gas, 717; 27 Or, 

(4) A I R 1935 Mad, 318; 157 Ind. Cas, 1020 (1935) 


MW N 179 (1935) Or. Cas, 381; 36 Cr. LJ 1265; 8 
R M 208. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 597 of 1936 
September 7, 1937 
HORWILL, d. 
ARUMUGHAM CHETTIAR AND OTAERS— 
APPELLANTS 
1ersus 


MARIAPPAN CHETTIAR— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. II, r. 2 
—Land sold by defendant to plaintiff without dis- 
closing prior encumbrances—Same land sold in 
execution of mortgage decree and purchased by 
plaintiff through benamidar K—Suit by plaintiff 
against defendant for damages on false statement 
that purchaser K dispossessed him, dismissed— 
Second suit for damages filed by plaintiff on ground 
that he was compelled to pay ‘mortgage money to 
retain possession—Suit held not barred by O. II, 
T, 2—Contract~Breach—Sale of property—Blere fact 
of non-disclosure of encumbrances upon it, if gives 
cause, of action to vendee—Cause of action, when 
arises. 

The defendant sold a piece of land to the plaint- 
iff and in his sale-deed failed to disclose some prior 
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encumbrances. The mortgagees, whose debts had 
not been disclosed, brought suits for sale, with the 
result thet the property that had been sold to the 
plaintiff and was actually in his possession was 
brought to sale in execution of ono of the decrees, 
and the plaintif himself purchased the property 
through a benamidar, K. Plaintif then brought a 
suit for damages against the defendant on the ground 
of hie having been compelled to pay the decree debt 
and he falsely pleaded that K had purchased this 
land and had dispossessed him. That suit having 
been dismissed, on the ground that plaintiff's state- 
ments of facts were false, the plaintiff brought the 
second suit on the true cause of action, viz., his 
having been compelled to pay asum of money to 
the mortgagee in order to prevent his dispossession. 
The defendant contended that because of the pro- 
hibition inO. II, r. 2, Civil Procedure .Code, the 
plaintiff's suit must be dismissed: 

Held, that the second suit was not barred by 
O. II, r.2, Civil Procedure Code. There were two 
dietinct and independent events referred to in the 
two suits. In the first suit, the plaintiff stated that 
he had been dispossessed and his dispossession 
was a cause of action; while in the second suit he 
stated that at a time anterior to the date on which 
he had formerly said that he was dispossessed, he 
was compelled to pay off the mortgagee's claims. 
There were thus two causes of action, although they 
arose out of breaches of the same covenant, viz., the 
covenant thatthe land was free from encumbrances. 
The plaintiff could not have filed one suit on the 
two causes of action as the facts alleged in the two 
suits were entirely inconsistent with one another and 
the two claims could not have been tried together 
in the same suit. Rajah Bahadur Shiv Lal v. Raja 
Veppa Pampanne (1), distinguished. ` 

The mere fact that there are encumbrances 
upon the property sold which have not been 
disclosed does not give 8 vendee a cause 
of action. It is only when he is dispossessed or is 
compelled to pay some money that he ought not to 
have been called upon to pay, that a cause of action 
arises. 


S. O. A. against the decree of the Sub- 


. Judge, Ramnad at Madura, in A. 8. Nos. 10 


and 40 of 1935. 

Mr. K. V, Sesha Iyengar, for the Appel- 
lants. 

Mr. N. R. Govindachari, for the Respon- 
dent. 

dJudgment.—The defendant sold a piece 
of land to the plaintiff and in his sale deed 
failed to disclose some prior encumbran- 
ces. The mortgagees, whose debts had not 
been disclosed, brought suits for sale, with 
the result that the property that had been 
sold to the plaintiff and was actually in his 
possession was brought tosale in execution 
of one of the decrees, and the plaintiff 
himself purchased the properiy through a 
benamidar, Kaliyanandi Chettiar. Instead 
of bringing asuit for damages as a result 
ofhis having been compelled to pay the 
decree debt, he falsely pleaded in O. 8. 
No. 521 of 1930 that Kaliyanandi Chettiar 
had purchased this land and had dispos- 
sessed the plaintif. The District Munsif 
found that the plaintiff's statements of 
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fact were false, but he nevertheless gave 
adecree because a breach of the covenant 
had occurred and the plaintiff bad suffered 
damages. In appeal the Subordiate Judge 
Tightly pointed out that the plaintiffs 
case as it stood, was a false one and 
that his suit had either to be dismissed 
or the lower Court would have to allow the 
plaintiff to amend his plaint. The Subor- 
dinate Judge did not say and could not 
say that the District Munsif should have 
suggested to the plaintiff that his plaint 
should be amended and that if the plaintiff 
had followed up the suggestion, the amend- 
ment should have been allowed. The 
amendment of the plaint could not have 
been allowed for, if it had, it would have 
altered the whole nature of the suit. That 
suit having been dismissed, the plaintiff 
has brought the present suit on the true 
cause of action, viz, his having been com- 
pelled to pay asum of money to the mort- 
gagee in order to prevent his dispossession. 
It is now contended by the defendant that 
because of the prohibition in O.Ir 2, 
the plaintiff's suit must be dismissed as in 
the prior suit should have put forward 
the very claim that hehas put forward 
now. 

Mr. Sesha Iyengar for the appellants 
has placed a considerable reliance on 
Rajah Bahadur Shiv Lalv. Raja Veppa 
Pampanna,1 Ind. Oas. 319 (1) in which 
it was held that if a number of covenants 
of acontract are broken the breaches of 
that contract may besued on inthe same 
suit, and that if the plaintiff sued on one 
cause of action only he is prevented by 
O. If, r. 2, from bringing a fresh suit on 
the other causes of action. There can be 
no doubt at all that the principle there 
laid down was correct: but it can only be 
applied to cases where breaches cf the 
several covenants in the contract occur 
in the course of the same transaction. If in 
the present case the defendant had coven- 
anted to give peaceful possession and 
enjoyment to the plaintiff and at the 
same time had guaranteed that the land 
was free from encumbrances, and the 
plaintiff had afterwards been dispossessed, 
then it would have been incumbent 
cn him to have filed asuiton the breach 
of both the covenants for peaceful posses- 
sion and for a title free from encum- 
brances. If, however, the two covenants 
were broken on two different occasions, 
then there will have been two causes of 


action and twosuits would be maintain- 
(1) 1 Ind. Oss. 319; 11 Bom. L R 46. 
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able. In the present case there was 
only one covenant orat any rate only one - 
covenant has been referred to in the 
judgments of the Courts below and in the 
arguments of the learned Counsel for the 
appellants, viz., the covenant thatthe land 
was free “from encumbrances. There 
are, however, two distinct and indepen- 
dent events referred to in the two suits. 
In the first suit, the plaintif stated 
that he had been dispossessed and his dis- 
possession was acause of action while in 
the second suit he stated that ata time 
anterior tothe date on which he had for- 
merly said that he was dispossessed, he 
was compelled to pay offthe mortgagee’s 
claims. There were thus two causes of 
action, although they arose out of breaches 
of the same covenant. As Mr. Sesha 
Iyengar has himself pointed out, the mere 
fact that there are encumbrances which 
have not been disclosed does not givea 
vendee acause of action. It is only when 
he is dispossessed or Is compelled to pay 
some money that he ought not to have 
been called upon to pay, that a cause of 


action arises. There were, therefore, two 
distinct causes of action in the two 
suits. 


This is sufficient to dispose of the appeal; 
but it has been argued that the test to be 
applied is whether the plaintiff could have 
filed one suit on the two causes of action. 
Even if this isthe test, the appellant would 
fail; for, the plaintiff clearly could not 
have done this as the facts alleged in the 
two suits wera entirely inconsistent with 
one another. He could not, in the same 
suit, have said that Kaliyanandi Chettiar 
had purchased the land and that he had 
been dispossessed and in another para- 
graph have said that he purchased the 
land himself and was never dispossess- 
ed. Itis, therefore, clear that the two 
claims could not have been tried together 
ia the same suit. The present suit was, 
therefore, maintainable and this appealis 
accordingly dismissed with costs. 

N.-S. Appzal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1147 of 1937 
December 20, 1937 
Hanperson, J. 
RAMENDRA NATH RAY CHOUDHURY— 
PETITIONER 
versus : 
JITENDRA NATH GHAKRAVARTY 
AND OTHERS—OpposiTs PARTY 
Bengal Tenancy Act (VIII of 1885), a. 26-F (5) — 
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Pre-emptor must be immediate landlord not only 
while applying but also when order under aub-s. (5) is 
passed, a 

The peculiar right of pre-emption was created by 
the statute itself and the right depends upon 
the applicant being an immediate landlord of 
the holding. At the time he makes his appli- 
cation, it does not necessarily follow that he 


~ will be allowed to pre-empt and by the provisions 


of sub-s. 6 of e. 26-F, Bengal Tenancy Act, it is only 
when the order under sub-s. 5is made that the right, 
title and interest of the share accruing to the trans- 
feree vests in the immediate landlord. If the ap- 
plicant has ceased to be the immediate landlord before 
any order under sub-s. (5) is passed, he cannot pre- 
empt. Nuri Mian v. Ambica Singh (1) relied on. 

O. R. from anorder of the Munsif, 2nd 


Cou’ Bagerhat (Khulna,;) dated April 19, 
1 


Messrs. Jitendra Nath Guha and Satya 
Priya Ghose, for the Petitioner. - 

Mr. Bejoy K. Bhattacharjya, for the Op- 
posite Party. 

Order.—This is a Rule obtained by the 
petitioner calling upon the opposite par- 
ties to show cause why a certain order made 
by the Munsif under the provisions of s. 26-F, 
Bengal Tenancy Act, should not be modi- 
fied. The opposite party No. 1 purchased 
an occupancy holding in execution of a 
decree obtained against opposite parties 
Nos. 2 and 8. The petitioners filed an ap- 
plication for pre-emption under s. 26-F, 
Bengal Tenancy Act. The opposite party 
No. 4 whois a co-sharer of the petitioner 
and the only one’ of the opposite parties 
who opposed the application filed a petition 
for leave to join the pre-emption on De- 
cember 12, 1936. On December 21, he 
created a permanent lease of his share in 
the landlord’sinterest in favour of the op- 
posite party No.5, On April 19, 1937, the 
learned Munsif made an order allowing pre- 
emption both to the petitioner and to the 
opposite party No. 4. The petitioner then 
obtained this rule 

In support of the Rule, it is contended 
that as the opposite party No. 4 was no 
longer a co sharer landlord when the order 
was made, he was not entitled to pre-empt. 
In opposing the rule, Mr. Bhattacharya con- 
tended that no right in Khatiyan No. 82 
was transferred by the opposite party No. 4 
to the opposite party No. 5 by the lease in 
question. “The learned Munsif while not 
going as far as this, held that the right of 
pre-emption was not transferred. It ig not 
very clear to me what exactly he means 


. by this., The lease appears to be perfectly 


clear. The interest of the opposite party 
No. 4 to realize the rent for the holding 
covered by this khatiyan was undoubtedly 
transferred by the lease in question. There 
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is merely a proviso that in the event of 
pre-emption being granted tothe opposite 
party No. 4 he will allow the opposite 
party No. 510 hold the land khas instead 
of payingrent to him. I must, therefore, 
overrule this contention. 

In support of the rule, the learned Advo- 
cate cited the case in Nuri Mien v. Ambica 
Singh (1), as an illustration of the princi- 
ples that ought to be applied. Tne learned 
Chief Justice held that in a suit for pre- 
emption the right of the plaintiff to get pre- 
emption must exist not only at the time of 
the sale but alsoat the time of the institution 
of the suit and finally up to the date of 
the decree. The general principles are 
well illustrated in the concurring judgment 
which was delivered by Mookerjee, J. In 
my opinion, it makes no difference that the 
present case is not governed by the princi- 
ples of Muhammadan Law, This peculiar 
right of pre-emption was created by the 
statute itself and it is abundantly clear 
that the right depends upon the applicant 
being an immediate landlord of the holding. 
At the time he makes his application, it 
does not necessarily follow that he will be 
allowed to preempt and by the provisions 
of sub-s. 6, it is only when the order under 
subes. 5, is made that the right, title and 
interest of the share accruing to the trans- 
feree Vests in the immediate landlord. In the 
present case, the opposite party No. 4 had 
ceased to be the immediate landlord before 
an order under subes. 5 was made. This 
rule is accordingly made absolute and the 
order of the learned Munsif is modified. 
The petition of the petitioner for pre emp- 
tion will be allowed and that of the oppo- 
site party No. 4 dismissed. The petitioner 
will get his costsfrom the opposite party 
No. 4 both here and in tke Court below. 
Hearing fes One gold mohur. 

Rule made absolute. 


a. 
(1) 44C 47; 34 Ind. Oas. 869; A I R1917 Oal. 716; 20 
OW N 1099; 24 C L J 140. 


RANGOON HIGH COURT 
Civil Regular No. 324 of 1936 
June 23, 1937 


Ba U, 9. 
JOINT BINDU FAMILY Firm or V, M. 
R. P.—PLAINTIFF 
versus 
P. NAGOOR GANNY~~Dzrenpanr 

Letters Patent (Rangoon), 1922, cl. 10—Leave under 
el. 10 obtained — High Court, if can pase mortgage 
decree in respect of lands situated outside ita original 
civil jurisdiction. j 

As regards suits for land, the High Court can take 
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cognizance, if the land is situate wholly within the 
local limits or, where the land is situate in part only 
Within such limits, if leave has been first obtained ; 
and asregards suits, other than those for land, the 
High Court has jurisdiction, if the cause of action 
has arisen wholly within the limits or wherethe 
cause of action has arisen in part only within the 
limits, if leave of the Oourt should have been first 
obtained, or if the defendant dwells or carries on 
business or personally works for gain within those 
limits. It follows therefore that the High Coart can 
pass a mortgage decree not only in respect of Iands 
situated within its ordinary original civil jurisdic- 
tion but also in respect of lands situated outside its 
ordinary original civil jurisdiction when leave under 
cl, 10 is obtained. 

[Oase-law referred to.] i 

Mr. Chari, for the Plaintiff. 

Mr. J. C. Ray, for the Defendant. 


Judgment.—This suit i3 for recovery of 
Rs. 9,248 alleged to be due as principal 
and interest on an equitahle mortgage. 
The case for the plaintiff is that the 
defendantexecuted a promissory note for 
Rs. 8,000 on March lx, 1935, for value 
received ‘promising to pay interest at the 
rate of fourteen annas per cent. per 
mensem and atthe same time deposited 
the title deeds of his properties as set out 
in the plaint to secure the said amount, 
The plaint further alleges that nothing 
has been paid towards either the principal 
or interest. Some of the properiies given 
as security are situated ouiside the ordi- 
nary original civil jurisdiction of this 
Court and for that reason the - plaintiff 
applied for leave under cl, 10, Letters 
Patent, to file this suit in this Court. 
Leave was granted. The defendant admits 
having executed the promissory note in 
suit but denies that he deposited the 
title deeds of his property as setout in the 
plaint in order to secure the loan. Ha 
says that he always kept his jewellery box 
and title deeds with the plaintiff for safe 
custody, and in consequence thereof, the 
plaintiff is now falsely claiming a mort- 
gage lien on the property set out in the 
plaint. He also avers that he gave Rs. 
3,000 towards the principal and interest 
during the last paddy season but that the 
p.aintiff has failed to give him credit for 
that amount. He denies that this Court 
has jurisdiction to try this suitand pleads 
that this Court cannot, in any event, pass a 
mortgage decree in respect of lands 
situated outside its ordinary civil jurisdic- 
tion. 

The first part of this legal defence is, 
in my opinion, raised as it has been found 
by a Full Bench of this Court that a suit 
for mortgage is a suit for land: 
V. H.R. M.N. C.T. Chettyar v. A. R. A. R. 
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R. M. Chetiyar Firm (1). This legal he: 
fence involves the interpretation of cl. 10 
Letters Patent. It is in the following 
terms : 2 

10, And we do further ordain that the High 
Court of Judicature at Rangoon in the exercise of 
its ordinary original civil jurisdiction shall-be 
empowered to receive, try and determine suits of 
every description if inthe case of suite for land 
or other immovable property such land or pro- 
perty shall be situated, orin all other cases if the 
cause of action shall have arisen, either wholly, 
or, in case theleave of the Court shall have been 
first obtained, in part, within the local limits of 
the ordinary original civil jurisdiction of the said 
High Oourt, or ifthe defendant at thetime of the 
commencement of the suit shall dwell, or carry 
on business or personally work for gain within 
such limits; except that the said High Oourt 
shall not havesuch original jurisdiction in cases 
falling within the jurisdiction of the Rangoon Small 
Oause Court.” 

This clause is an exact reproduction 
of cl. 12, Letters Patent of the High 
Courts of Madras, Calcutta and Bombay. 
The construction which those High Courts 
put on cl. 12 of their Letters Patent is 
that : 

“As regards suits for land the High Court can 
take cognizance,if the land is situate wholly 
within the local limits or, where theland is 
situate in part only within such limits, if leave 
has been first obtained; and thatas regards suits, 
other than those for land, the High Court has 
jurisdiction, ifthe cause of action has arisen wholly 
within the limits or where the cause of action 
has arisen in part only within the limits; 
if leave of the Court should have been first 
obtained, orif the defendant dwells or carries 
on business or personally works for gain within those 
limits.” 

See Seshagiri Rao v. Rama Rao (2), 
Manindra Chandra v. Lal Mohan Roy (3) 
C. L. Kiernander v. Benimadhab Khettri 
(4) Jairam Narayan v. Atmaram Narayan 
(5), Balaram v. Ramchandra (6), Bachoo 
Harkishendas v. Nagindas Bhagwandas 
(7) at p. 269%; and Govindlal Bansilal v. 
Bansilal Motilal (8) at pp. 253 and 2607. | 

If I may say so with respect, this is 
the only sensible way in which this clause 
should be read. Ifitwere to be read in 
any other way, it would lead to an impos» 


(1) 12R 370; 151 Ind. Oas. 519; A IR1934 Rang. 
250; 7 R Rang. 79 (F B). 

(2) 19M 448: 6 M L J 19. 

(3) 56 O 940; 120 Ind Cas 577; A I R 1929 Oal, 358; 
49 O LJ 212; Ind. Rul. (1930) Oal. 49. 

(4) 58 O 598; 134 Ind. Cas. 561; A I R 1931 Oal. 763; 
Ind. Rul. (1931) Cal. 849, ° 

(5) 4B 482. 

(6) 22B 929, 

(7) 16 Bom. L R 268; 23 Ind. Cas, 912; AIR 1914 
Bom. 38, š 

(8) 46 B 249,77 Ind. Oas. 934; A I R 1921 Bom, 328; 
23 Bom. L R 1049, 

“Page of 16 Bom. L. R.—|Ed.] 

Pages of 46 B.—{[Ed] 
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sible result: it would mean that Courts 
subordinate to a High Court have more 
extensive jurisdiction in respect of a 
certain class of cases such as the one now 
under consideration than the High Oourt 
itself. Under ss. 16 and 17, Civil Procedure 
Code, a suit to obtain relief respecting 
immovable property can be instituted in 
any Court within the local limits of 
whose jurisdiction any portion of the pro 
perty is situate, provided that, in respect 
of the value of the subject-matter of the 
suit, the entire claim is cognizable by such 
Court. These are two of the three sections 
which are under s. 120, Civil Procedure 
Code, not to apply to High Courtsin the 
exercise of their ordinary original civil 
jurisdiction. By exempting these two 
“sections from applicability to High Courts 
in the exercise of their ordinary original 
civil jurisdiction, it could not have been the 
intention of the Legislature to curtail the 
ordinary original civil jurisdiction of the 
High Courts. The reason for it must, 
therefore, be sought elsewhere. 
. The reason in my opinion, is that as 
the High Courts have been given juris- 
diction under their respective Letters 
Patent to try suits of the present nature, 
the Legislature thought it would simply 
be superfluous toapply the aforesaid sec- 
tions to them and, consequently, the Legis- 
lature had restricted the applicability to 
Courts subordinate to High Oourts only. 
Again, ifit were tobe otherwise, it would 
mean splitting the cause of action into 
two and it would be contrary to the provi- 
sions of O. II, r. 2, Civil Procedure Code 
Further, where procedure is concerned, 
it is, in my opinion, desirable that the 
practice of all High Courts in India and 
Burma in the exercise of their ordinary 
original civil jurisdiction should be uni- 
form as far as possible in view of the 
fact that their Letters Patents which em- 
power them to make rules and orders 
regulating the proceedings in civil cases 
require them to be guided as far as 
possible by the provisions of the Code of 
Oivil Procedure. For these reasons, I 
| hold that leave has been rightly granted 
‘and this court has jurisdiction to try 
‘this suit. It follows therefrom that this 
Court can pass a mortgage decree not 
only in respect of lands situated within 
the ordinary original civil jurisdiction of 
this Court but also in respect of lands 
situated outside its ordinary original civil 
jurisdiction. See Sarat Chandra Roy v. 
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Nahapeit (9) at p. 912* Matigara Coal Co., 
Ltd. v. Shragers, Lid. (10) and Krishna 
Kishore Dev. Amarnath Khettry (11). 

The suit will proceed to trial on merits. 

D. Order accordingly. 

(9) 37 C 907; 8Ind. Cas, 1142. 

{10) 380 821;13 Ind. Cas, 429, 

(11) 47 0 770; 56 Ind. Oas. 532; AI R 1920 Cal. 131; 
24 O W N 633: 35 0 L J 272. 


*Page of 37 O[Hd.] 





LAHORE HIGH COURT 
Second Civil Appeal No. 1282 of 1936 
April 6, 1937 
DALIP SINGH AND Skemp, JJ. 
AMIR CHAND.-~Puatnrirr— 
APPELLINT 
versus 
DES RAJ AND ofagrs—-Derenpants 
— RESPONDENTS 

Haecution—Compromise—Eaecuting Court, whether 
bound torecord it—Such compromise not registered— 
Admissibility in evidence, in suit relating to property 
comprised in compromise, 

The executing Court is bound to record the com- 
promise between the parties and the question, whether 
it extinguished the old decree or whether it did not 
intend to extinguish the old decree, is entirely beside 
the question as to whether or notthe Oourt had 
jurisdiction to record it. 

In a suit relating the property comprised in such a 
compromise, the compromise, even though not regis- 
tered, can be received in evidence. 

S. O. A. from an order of the Distrtct 
Judge, Gujranwala, daied August 27, 
1936 


4 


Mr. Shamair Chand, for the Appellant. 

Mr. L. Achhru Ram, for the Respondent 
(Des Raj). 

Dalip Singh, , J—Haveli Shah and 
Sardari Lal had a mortgage decree against 
Hari Singh. In execution thereof a com- 
promise was entered into between the 
parties on January 27, 1937. It was re- 
duced to writing and a copy of it is Ex. 
D. A. By this compromise the amount due 
under the mortgage decree was calculated 
with interest and costs up to the date of the 
compromise. Interest on this new amount 
was fixed at annas eight per cent. per 
mensem and instalments of Ks. 1,060 due 
every month were fixed for payment of this 
new sum, Rs. 1,000 being due and pay- 
able, immediately. Certain properties other 
than the mortgaged properties, including 
three shops were to be considered as 
security for the payment of these instal- 
ments and it was further provided that on 
failure to pay any one of these instalments, 
the mortgagee-decree-holders could recover 
the entire sum then falling due from the 
old’ mortgaged property as the new mort- 
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gaged property. The new mortgaged pro- 
perty consisted of three shops ; two of these 
were mortgaged by the mortgagor-judg- 
menat-debtor, Hari Singh, to one Amir 
Chand on January 2,.1931. The judg- 
ment-debtor made default in making pay- 
ment of this instalments. Haveli Shah 
and Sardari Lal proceeded in execution 
and got the two shops sold on July 9, 
1934, to one Des Raj. Amir Chand then 
brought a suit for a declaration that the 
shops in question had been mortgaged to 
him and culd only be sold in execution 
subject to his prior mortgage of January 
1931. 

Various questions arose in the suit 
which do not now concern us. The Appel- 
late Court held that the compromise had 
mortgaged the two shops in favour of the 
decree-holders, Haveli Shah and Sardari 
Lal, and consequently, they could be sold 
in execution of their decree without any 
reference to the subsequent mortgage in 
favour of Amir Chand. As regards a cer- 
tain site, which was uot included in the 
compromise, he held that Amir Chand's 
mortgage was prior and the said site could 
not be sold free of the encumbrance 
created by Amir Chand's mortgage. He 
left the parties to bear their own costs 
and dismissed Amir Ohand’s suit with res- 
pect to the two shops and gave him the 
declaration required with respect to the 
site. Amir Ohand has come in second 
appeal and his learned Oounsel contends 
that the Court below was wrong in hold- 
ing that the compromise could be admit- 
ted in evidence at all. In order to esta- 
blish this, the first contention was that the 
executing Court. could not have recorded 
such a compromise as contained in Ex. D. A. 
in execution at all. For this purpose he 
relied on Bakshi Ram v. Des Raj (1), a 
Letters Patent Appeal’ Jagan Nath Charan 
Das v. Thakur Das Kalian Das 12), another 
Letters Patent Appeal and Thakur Das 
Kalayan Das v. Jagan Nath Charan Das 
(3), a decision by a single Judge. I am 
unable to see how these rulings help the 
learned Counsei for the appellant at all. 
The Letters Patent Appeal, Bakshi Ram v. 
Des Raj (1), bas been considerably modified 
in the subsequent Letters Patent Appeal 
decision in Jagan Nath Charan Das v. 
Thakur Das Kalian Das (2), the chief point 

(1) AI R 1931 Lah. 608; 132 Ind. Cas. 670; 32 PLR 
365; Ind, Rul. (1931) Hah. 654. 

2) AIR 1935 Lah. 589; 158 Ind. Cas. 701;37 PL 


R See, 8 R L 285, 
(3) AT R1933 Lah. 732; 150 Ind. Oas. 237;6R L 


842 (1). 
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in dispute being as to whether an executory 
contract could or could not form the ad- 
justment of a decree. However the case 
may be as to that point, the question here 
before us is a different one. The question 
is whether the present -compromise re- 
corded in Ex. D. A. could or could not 
have been recorded by the Court in exe- 
cution. 

There seems to me no doubt possible 
that it could be recorded and the question, 
whether it extinguished the old deeree or 
whether it did not intend to extinguish 
the old decree, is entirely beside the ques- 
tion as to, whether or not the Court had 
jurisdiction to record it. It appears to me 
that the Court was bound to record the 
compromise and at any subsequent stage 
it might have been a matter open to deci- 
sion as to whether a compromise having 
extinguished the old decree, the old decree 
could. be no longer executed and the 
remedy of the party was by a fresh suit 
on the basis of the new compromise, or 
whether the new compromise had not 
extinguished the old decree and the decree 
Could still be executed when the conditions 
of the new compromise had failed by 
default of any of the parties thereto. This 
question therefore could not touch the 
question of the jurisdiction of the Court to 
record the compromise. The Ocurt may 
have erred in Jaw in the view it took as 
to the nature of the compromise, or the 
remedies arising therefrom, but this is a’ 
totally different question. In my opinion 
therefore the compromise was daly record- 
ed by the Court, and this being so, the 
compromise could be received in evidence 
in this present suit without registration. 
This practically ends the only point seri- 
ously urged by the learned Counsel. He 
also contended that the appeal filed by 
the appellant's Counsel was not a proper 
appeal inasmuch as the power-of-attorney 
did not specifically empower the Counsel 
to file an appeal. On this point, however, 
O. HI, r. 4, sub-rr. (2) and (8), Uivil Pro- 
cedure Code, are perfectly clear. The 
power-of-attorney, as remarked by the Ap- 
pellate Court, empowered the Counsel to 
do everything connected with the suit, and 
under O. III, r. 4 (3) an appeal is a part of 
the prcceedings in the suit. I see, there- 
fore, no force in this contention either. I- 
would, accordingly, dismiss the appeal with 
costs. 

Skemp, J.—I agree. 


D. Appeal dismissed. 


` 
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MADRAS HIGH COURT 
Criminal Revision Case No. 763 


and 
Petition No. 715 of 1937 
March 1, 1938 
HoRWILL J. 
Inve GANTI VEERA REDDI AND OTHERS 
—PsTITIONERS 

Criminal Procedure Code (Act V of 1898), 8.110 (e) 
—Attempt to commit rape, if involves breach of peace 
—Criminal triel—Joint irial— Four charges of 
attempt to commit rape against three accused all 
being jointly responsible—Two charges against one of 
them and another charge against him and another 
jointly—Joint trial of all held not only permissible 
but also desirable. é : 

Section 106, Oriminal Procedure Code, makes it 
quite clear that an assault is an offence involving a 
breach of the peace; and an attempt to rape does 
involve an assault, force and violence upon the per- 
gon against whom this offence is committed, and there- 
fore involves a breach of the peace within the mean- 
ing of s. 110 (e), Criminal Procedure Codo. Arun 


- Samanta v. Emperor (1), Akhoy Kumar Chatterjee v 


Queen-Empress (2) and Muhammad Asghar Khan v. 
Emperor (3), explained. 

Against three accused, four charges of attempt to 
commit rape were framed, for which they were 
jointly responsible. The other charges were framed 
as against one of them and another charge was framed 
as against this accused and another : 

Held, that in every case it hag to be considered 
how farthe evidence proves association and how far 
the various persons tried are prejudiced by a joint 
trial. In this case the joint trial was not only per- 
missible but was desirable, The accused were not 
prejudiced by the additional charges being tacked on 
to the four for which they were jointly responsible. 
In re Kutti Goundan (4) and Hart Telang V. Queen- 
Empress (5), distinguished. 

Cr. R. C. and P. from the Judgment of the 
Sessions Judge, Bellary, in Oriminal Appeal 
No. 10 of 1937. ; 

Mr. J. R. Gundappa Rao, for the 
Petitioners. 

Mr. N. Somasundaram, for the Crown. 

_Order.—The petitioners have been bound 
over under s. 110 (e) and (f), Criminal Pro- 
cedure Code, for habitually committing 
offences involving a breach of peace, to 
wit, attempts to rape, and they have also 
been deemed, by virtue of this habitual 
practice, to be desperate and dangerous 
members of a community, whom it isnot 
safe to leave at large without furnishing 
security. This order was confirmed on 
appeal by the learned Sessions Judge of 
Bellary. It has been contended for the 


| petitioners that attempts of rape do not 


- sought 


involve a breach of the peace, that they are 
not desparate and dangerous to the com- 
munity, and that it was illegal to try the 
three petitioners together. The principal 
case quoted before me fiom which it was 
to deduce that an attempt to 
commit rape does not involve a breach of 
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the peace is Arun Samania v. Emperor (1). 
In that case, the counter-petitioners were 
found to have been attempting to seduce 
women and of behaving obscenely towards 
them. It was rightly pointed out that 
before a person could be bound over under 
s. 110 (e), he must be found tohave com- 
mitted offences of which a breach of the 
peace was a necessary constituent. Refer- 
ence was made to s. 106, Criminal Pro- 
cedure Code, for ascertaining the meaning 
of ‘breach of the peace ;' and it was held 
that from the wording of s. 106, it was clear 
that a ‘breach of the peace’ was not involved 
in committing offences such as the accused 
in that case were found to have been guilty 
of. Section 106 makes it quite clear that an 
assault ig an offence involving a breach of 
the peace ; and clearly an attempt to rape 
does involve an assault upon the person 
against whom this offence is committed. In 
Akhoy Kumar Chatterjee v. Queen-Empress 
(2), the accused was found to have been 
guilty of ceriain lewd behaviour and 
of making improper gestures towards 
women: but these acts were not of such a 
nature as to amount to any assault or to 
any act of violence or force against the 
person. In Muhammad Asghar Khan v. 
Emperor, 16 Or. L. J 582 (3), the counter- 
petitioners had made certain indecent over- 
tures towards boys. It seems however clear 
that asin the case before us, the offences 
committed involved assaults, force and 
violence, they did involve a breach of the 
peace. 

Seven charges were framed in the preli- 
minary order under s. 112. Four of them 
were of attempts to rape P. W. Nos, 3, 4, 5 
and the wife of P. W. No. 6. Two others 
related to the first counter-petitioner only, 
and cne to counter-petitioners Nos. 1 and 
2 jointly. The learned Sessions Judge has 
ignored the charges relating to counter- 
petitioners Nos. 1 and 2 only and has 
considered the case against the thiee 
counter-petitioners of being jointly respon- 
sible for the attacks on the four women. 
Clearly, this was a case in which it was 
not only permissible for the accused to be 
tried jointly, but was a case in which 
the accused should have been tried jointly ; 
for, they acted together in committing these 
offences. It wculd have been better not 
to have added the specific charges against 
counter-petitioners Nos. 1 and 2; but as 


() 30.0 366, 
(2) 5 O W N 249. 
ES 16 Or. L J 582; 30 Ind. Cas, 134; A I R 1915 All 
52, ea 
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the learned Judge pointed out, these charges 
were trivial and hardly relevant to the 
matter under inquiry. Ido not think that 
the counter-petitioners have been in any 
way prejudiced by these additional charges 
being tacked on to the four for which 
they were jointly responsible. In In re 
Kutti Goundan (4), which has been relied on 
by the learned Advocate for the counter- 
petitioners, only two chargés were common 
to all the persons tried; and it was found 
that the evidence of association of the vari- 
ous persons tried was weak. In Hari 
Telang v, Queen-Empress (5), also there 
were only two counts common to all the 
counter-petitioners. In every case it has to 
be considered how far the evidence proves 
association and how far the various 
persons tried ere prejudiced by a joint 
trial. In the present case, I am satisfied 
that the joint trial was desirable as well 
as permissible. 


Emphasis has rightly been laid on the 
fact that although the evidence is that 
specific offences under the Penal Code 
were committed, with respect to which 
charges of complaints should have been 
made to the village Magistrate and trial 
under the Penal Code could have taken 
place, yet P. Ws. Nos, 3, 5 and the wife of 
P. W. No, 6 made no comptaint to any per- 
son in authority. That is explained by the 
facts that the offences were against their 
modesty and that a complaint might have 
brought disgrace upon them, their husband 
and their families. Prosecution Witnesses 
Nos, 3, 4 and 5 would, even to-day, not have 
come forward and spoken to the attacks 
upon them had it not been for the fact that 
the unfortunate wife of P. W. No, 6 was 
thrown into such despair by the attack 
made on her that she committed suicide, 
Prosecution Witnesses Nos. 3 to 5 were 
driven to speak to the attacks upon them 
in order that some action might be taken 
against the counter-petitioners to prevent 
a recurrence of such attacks in the future. 
I therefore agree with the Courts below 
that the accused were habitually commit- 
ting offences involving a breech of the peace 
and that as they are in the habit of 
waylaying women working in fields and 
attempting to rape them, they are despe- 
rate characters whom it is dangerous to 
leave at large without calling upon them 
to furnish security. I therefore think that 


(4) 47 M L J 689; 86 Ind. Oas, 49; AIR 1925 Mad 
189; 26 Or. LJ 673. 
(8) 27 O 781; 4C W N53. 
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the order passed was justifiable and accord- 


ingly dismiss this petition. 
ND. Petition dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1371 of 1937 
January 27, 1938 
M. O. Gaosn, J. 
SURAMA SUNDARI DEBI—Oxarmanr 
—PurTiTIONER 
versus 
KIRANSHASHI CHOWDHURANI,: 
Bar uameur-~A UCTION- PURCHASER— 
` OPPOSITE Party 

Civil Procedure Code {Act V of 1908), 0. XXI, r. 95 
—Application under, by auction-purchaser failing— 
Whether can make second application — Limitation 
Act (IX of 1908), Sch. I, Art. 167—Limitation under, 
when starts. 

An auction-purchaser is entitled to file a second 
application under XXI, r. 95, when the first 
application fails. 

The period of 30 days prescribed by Art. 167, 
Limitation Act, is to be counted from the date of the 
zeae or obstruction of which complaint is 
made, 

O. R. from an order of the Second 
Court Munsif, Berhampur (Murshidabad), 
dated August 5, 1937. 

Mr. Kumud Bandhu Bagchi, for the Peti- 
tioner. 

Messrs. Hiralal Chakravarty, Anil. Chan- 
dra Roy Choudhury and Amar Nath Roy 
Choudhury, for the Opposite Party. 

Order.—This is an application under 
8. 115, Civil Procedure Code. The facts in 
short are that there was a decree against 
the deceased husband of the petitioner. 
The property in suit was attached in Nov- 
ember 1933. In December 1933, the 
petitioner made a claim to say that the 
property did not belong to her husband 
but belonged to herself. On February 3, 
1934, her application’ was dismissed for 
default. Thereafter, on March 21, 1934, 
the property was sold in auction and pur- 
chased by the opposite party. Tne sale was 
confirmed on January 21, 1934. Then the 
opposite party auction-purchaser applied 
under O. XXI, r. 95, Civil Procedure Oode 
on May 31, 1934, for delivery of possession 
to him. The Court issued a writ for delivery 
of possession. Possession could not be 
given on account of resistance by the 
petitioner. Thereupon on June 15, 1934, the 
opposite party made an application under 
O. XXI, r. 97. That application was dismiss- 
ed for default on November 10, 1934. Within 
three years thereof, namely on April 10, 
1937, the auction-purchasar made a fresh 
application for delivery of possession under 


N 


t 


u 


1938 


< XXI, r. 95. On this ocêasion, too, the 
delivery was resisted by the Petitioner. 
Thereupon the opposite party made an 
application on May 13, 1937, under O. XXI, 
t. 97. The Munsif on hearing the parties 
has allowed the application. 

It is urged for the petitioner that the 
opposite party was not entitled to file a 
second application under O. XXI, r. 95, when 
the first application had failed. No autho- 
rity is cited for this wide proposition that 
the auction-purchaser is limited to one 
application under r. 95 of O. XXI, that if 
that application fails, he is not entitled 
under the law to make a second application 
under r. 95. Ona plain reading of the sec- 
tion, such a proposition cannot be accepted. 
It has been held in numerous cases that a 
second application may be made if itis 
otherwise within time. 

The next point is that assuming that the 
second application under r. 95 was main- 
.tainable, the application made on May 13, 
1937 under r. 97 was barred by limitation, 
inasmuch as the second resistance was 
made by the same. petitioner who had, made 
the first resistance on June 3, 1934, and 
the limitation of.one month will run from 
June 3, 1954. | Tnis is opposed on the other 

Side. Both sides have quoted numerous 
ı Cases but on a plain reading of Art. 167, 
Limitation, Act, it appears that the period 
of 30 days is to be counted from the date 
of the -resistance or obstruction of which 
„complaint is made. Jn this case, complaint 
was made of the resistance made on April 
, 24, 1937, and it being within one month 
of that act of resistance, the application 
was within time. The Rule is, therefore, 
- discharged -with costs, hearing-fee one gold 
mohur. 

D. Rule discharged. 


aman aana aa 


BOMBAY HIGH COURT 
Civil Reference No. 7 of 1937 

September 27, 1937 

Beaumont, U. J. AND BLAOKWELL, J. 

COMMISSIONER or. INCOME-TAX, 
BOMBA Y—Razreror 

_ versus 
, J ESINGBHAI UGARCHAN D—Assgssezs 
AND CTARRS— 

Income Taz Act (XI of 1922), ss. 25-A (1), 26 (2)— 
“Hindu family assessed as undivided, separating— 
-Dejinite share to seach member—Application by 

members under s, 26-Ato register firm — Income-taz 
Officer, whether bound to entertain and assess under 
8. 26 (2)—-Whether bound to. assess under s. 25-A (2)— 
Practice —Interpretation of, Statute—Duty. of Courts 
.in India—Conflicting decision should not be given.on 
game facta. | : . 


176103 & 104 


cott. OF iNooME-Tax, HomBdy 6, degiNapuat UaaBoriand (BOM) 


817 

In a case where it is found as a fact, and an order 
is recorded under s. 25-A (1), Income Tax Act, that a 
Hindu family hitherto sssegsed as undivided has 
separated and the joint family property has been 
partitioned among the various members in definite 
portions,it is not. incumbent on the Income-tax 
Officer to entertain an application made under s. 28-A 
to register a firm said to consist of all the members 
of the family so separated, and if satisfied as to the 
existence of such a firm, to make the assessment there- 
on under the provisions ofs 26 (2). It is, however, 
incumbent on him to make an assessment of the total 
income received by the joint family as such and hold 
each member liable for his proportionate share of 
the tax so assessed under the provisions of s. 25-A (2). 
Chinna Pullayya v. Commissioner of Income-taz, 
Madras (1), followed 

It is clearly not desirable that conflicting decisions 
underan Act which applies to the whole of British 
India should be given by different High Courts on 
exactly similar facts. 

C. Ref. made by Commissioner of Income- 
tax, Bombay Presidency, Sind and Aden. 

Sir Kenneth Kemp, Advocate-Genoral, 
for the Referor. 

Mr. M. C., Setalvad, for the Assessees. 


Beaumont, C.J.—This is a reference 
by the [ncome-tax Oommissioner arising in 
these circumstances. Tae assesses were 
a Hindu undivided family consisting of a 
fatner and seven sons, and on the finding 
of the Commissioner they separated during 
the year of assessment. Shortly after the 
separation of the family, the father and his 
seven sons, thatis to -say, exactly the 
same persons as constituted the joint 
family, formed themselves into a firm, and 
asked the Income-tax: Officer to register it. 
The question which the Commissioner of 
Inecome-tax propounds is : 

“Whether in a case where it is found as a fact, 
and an order is recorded under s. 25-A (1), Income 
Tax Act, thata Hindu family hitherto aseessed 
as undivided hasseparated and the joint family 
“Property has been partitioned among the various 
members in definite portions, it is incumbent on 
the Income-tax Officer to entertain an application 
made under s. 26-A to register a firm said to con- 
sist of all the membors of the family sv separated, 
and if satisfied as tothe existence of sucha firm, 
tomakethe assessment thereon under the provisions 
ofs. 26 (2) or whether it is incumbent on him 
to make an assessment of the total income 
received by the joint family as such, and hold each 
member liable -for his proportionate share of the 
tax so assessed under the provisions of s. 23-A 
(Q0” 


In substance what it really comes, to is 
that if the members of the separated joint 
family are assessed under s. 25-A (2), they 
have to pay the whole tax which would 
have been assessed on the joint family 
in the proportions in which they are interest- 
ed in the joint family property, and they 
cannot claim any deduction in respect 
of the lower rate of tax to which they might 
28 ,individuals have been entitled, as they 


ye 


: not desirable that 
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can do in the case of a registered’ firm 
under s. 48 (2), Income Tax Act. Now this 
case is absolutely on all fours with a 
case which came before a Full Bench of 
the Madras High Court Chinna Pullayya 
v. Commissioner of Income-tax, Madras (1), 
and the Court held that as the firm 
consisted of exactly the same individuals 
as the previcus joint Hindu family, there 
had been no succession within the meaning 
of c. 26 (2), and that the assessment must 
be made under s. 25-A (2) It is clearly 
conflicting decisions 
under the Act which applies to the whole 
of British India should be given by differ- 
ent High Ccurts on exactly similar facts 
and we propose, therefore, to follow the 
Madras case without expressing any opinion 
of ourown. The second part of the 
question, therefore, will be answered in the 
affirmative, and the first part in the ne 
gative, Assessees to 
Oommissioner on the Original Side Scale 
tobe taxed by the Taxing Master, less 
the deposit of Rs. 100. 
Blackwell, J.—I agree. 


8. Answer accordingly. 
(1) (1936) 9 I T O 377 (F B). 





RANGOON HIGH COURT 
Becond Oivil Appeal No. 271 of 1936 
June 3, 1937 
Sparao, J. 

MA SHWE TU AND anorazr— 
APPELLANTS 
versus 
MAUNG BA SAN—RESPONDENT 

Mortgage— Independent covenant to pay interest at 
regular intervals besides providing for payment of 
principal with interest on demand—Suit on personal 
covenant on account of interest, if maintainable~ 
Every breach, if gives fresh cause of action. 

Where a mortgage bond contains an independent 
personal covenant to pay interest every month or 
every quarter or at some regular interval besides 
providing for payment of principal with interest on 
demand, a suit based on the covenant to recover 
interest personally from the mortgagor is open to 
the mortgagee. The failure to pay interest gives 
a fresh cause of action to the mortgagee every time 
there isa breach of it. B. R. Sawmy Rao v. Official 
Assignee of Madras (6), Mathura Das v. Raja 
Narindar Bahadur (7), relied on. 

[Case-law referred to.] 

B.C. A. against the decree of the 
District Court, Shwebo, in C. A. No. 8 of 
1936. 

Mr. Basu, for the Appellants. 

Mr. K. C. Sanyal, for the Respondent. 

Judgment.—In Civil Regular Suit No. 41 
of 1934 in the Township Court of Wetlet, the 
plaintif Maung Ba San sued for recovery of 


pay the costs of the - 
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Rs. 1,000 being interest dué on a mortgage- 
deed. He was granted a simple money 
decree. On appeal to the District Court 
of Shwebo the defence was raised that the 
suit was barred by limitation and the 
learned District Judge held that there 
wasin the bond a personal covenant for 
the payment of ihe interest each mcnth 
and on the failure of the mortgagors to 
pay this interest each month, the mortgagee 
had a separate cause of action for its reco- 
very. He, therefore, held that the suit was 
not barred by limitation and dismissed the 
appeal. 

In this Court Mr. Basu’s argument has 
been to the effect that the definition of 
“mortgage money” in s. 58, Transfer of 
Property Act, is “the principal money and 
interest of which payment is secured for 
the time being”. The mortgagee may sue 
under O. XXXIV, Civil Procedure Code, or 
under s. 68, Transfer of Property ‘Act, but 
in no other way. Ifhe sues under s. 68 for 
the interest alone, he is suing for part of 
the mortgage-money and must, therefore, 
be held to have waived the rest and since 
he is not’suing to enforce a security, his 
suit will be barred six years after the date 
of execution of the instrument. It is six 
years after the date of execution of the 
instrument because of the decision in 
T. C. Bose v. Obedur Rahman Chowdhury 
(1). The instrument contains the provision 
that “We will also pay the principal when 
required by the creditor”. Therefore, the 
principal was payable on demand, therefore, 
the period of limitation runs from the date 
of execution of the instrument. 


Mr. Basu, therefore, claimed that the 
suit was barred by limitation. He further 
argued that the plaintiff could not get a 
Personal decree untilthe property has been 
sold and quoted Sahu kadha Krishna v. 
Tej Sarocp (2) and Sundermull v. J. C. 
Galstaun (3). Neither of these cases appears 
to me to be in point because what is 
referred to in these cases is a personal 
decree under O. XXXIV, r. 6, and that's 
clearly not what is being sued for here. 
For the respendent, Mr. Sanyal argued that 
there was a special covenant in the deed 
regarding payment of interest. It reads: 
“We will pay the interest due regularly 


iss? 6 R 297; 111 Ind. Cas, 132; AI R 1928 Rang 


(2) 52 A 363; 123 Ind. Cas. 321; A I R 1930 All 69; 
(1929) A L J1294, Ind. Rul. (1930) All 369. 

(3) 62 M L J 370; 137 Ind. Gas. 672; 35 L W 559; 
51 Ó L J 400; "6 O'W N.109; Ind. Rul, (1932) P C 
215 (1) Œ 0). - . 
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every month”. Then the mortgagee has 
every month a right of aciion to recover 
the interest on failure to pay. The defini- 
tion of mortgage money does not mean 
that you cannot make a contract waich 
will -enable you to sue for the interest 
separately apart from the security. He 
referred to s. 67, Transfer of vroperty Act, 
aa he such a contract would be “a 
miract to the contrary” in the openi 
words of that section. i ames 


I am of opinion that the appeal fails and. 


-must be dismissed. In Kishen Narain vV. 
Pala Mal (4) thew Lordships of the Privy 
Council dealt with the case where there had 
been a previous suit for interest due. The 
question arose whether such a suit barred 
a subsequent suit for the principal. In 
that particular case their Lordships of the 
Privy Council held that it did, but in the 
course of their judgment there occurs this 
passage : 
‘ “If, therefore, the plaint originally brought came to 
e properly interpreted as claiming only a personal 


relief in respect of the unpaid interest, the appellant's 
case would be on surer ground” f É 


and, then followed reasons why the appel- 
lant's case was noton such sure ground. 
But the point of the matter is that there is 
nothing there to suggest that a suit for a 
personal decree for interest apart from the 
security is something which cannot be 
Permitted. It is suggested that the remarks 
made in this judgment are obiter inso far 
as they deal with the hypothetical case 
where the original plaint only claimed a 
personal relief in respect of the unpaid 
interest, and perhaps this is true, but still 
it would be surprising to find such remarks 
in this judgment if it is true that personal 
relief in respect of unpaid interest is impos- 
sible to obtain, and thisis the view taken 
by a Bench of the Madras High Court in 
Subbiah Chetty v. Kuppammal (5) the head- 
note of which reads: 

_ “In the absence of an absolute covenant prohibit- 
ing the mortgagee from suing before the principal 
becomes due, it 18 open to him to sue for the interest 


although the principal mone = 
able eke Eee i p oney may not become pay 


Mr. Basu criticized this case saying that 
no reasons have been given for the decisi m, 
but the reason is there. It is distinctly 
given. It is said that there was a ‘‘contract 
to the contrary’ and, therefore, 's. 67, 
Transfer of Property Act, does not affect the 


(4) 4 L 32; 72 Ind. Oas. 187; A IR 1922 P 0412; 
SOIA 115; 44M LJ 123; 25 Bom LR 220; 32 M L 
T 41; 270 W N 802; 18 L W341; 50 C126,6 PW 
R1923;9 O& AL R 488 (PO). 

(5) 31 M L J 437; 35 Ind. Cas. 104;A IR 1917 
Mad. 713; 3 L W 587; (1916) 2 M W N 86, 
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question. Then it was said that there was 
nothing to show whether in this particular 
case the suit for interest was brought against 
the mortgaged-property or whether it was a 
personal decree that was sougat. But that 
is not the point and that does not appear to 
me to matter very much. The point is that 
a suit forthe interest is capable of being 
brought. 

Numerous authorities were cited to show 
that where a mortgage-bond contains an 
independent personal covenant to pay 


-interest every month or every quarter or 


at some regular interval besides providing 
for payment of- principal with interest on 
demand, a suit based on the covenant to 
recover interest personally from the mort- 
gagor is open to the mortgagee: see B. R. 
Sawmy Rao v. Official Assignze of Madras 
(6) and Mathura Das v. Raja Narindar 
Bahadur (7) among others. It is clear, 
therefore, that a suit for a personal decree on 
account of interest inthe present suit could 
be brought. 

Then it was said by Mr. Basu that if it 
were brought, it will be barred by limita- 
tion, This argument was based on the con- 
tention that the mortgage-money consisted 
of the principal and interest but Bose's case 
(1) referred to above was one in which 
there was no separate agreement in the 
mortgage-deed to pay interest regularly 
every month. The failure to do this in the 
present case gave a fresh cause of action 
to the mortgagee every time there was a 
breach of it; see Mathura Dass case (7) 
above ; and indeed it is: quite clear that a 
fresh period of limitation has to be calculated 
from the date of each breach. It is not 
necesssary to decide in this case whether 
the period of limitation is three years or six 
because the suit only claimed interest for 
the three years preceding the suit and, 
therefore, it is within time whether the 
period is thrae years or six. The appeal is, 
therefore, dismissed with costs. 

D. Appeal dismissed. 


(6) 48 M 703; 9L Ind. Oas. 403; A I R 1925 Mad, 
1120;49 M LJ 473; 22 L W 17. 
(7) 19 A 39; 23 I A 138; 7 Sar 88 (PO. 
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NAGPUR HIGH GOURT 
` Criminal Revision Application No. 465 
of 1937 
January 11, 1938 
GRUER, J. f 
GANPATI AND OTSERS—A00USED— 
APPLIOANTS 
versus 
EMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), 8. 109— 
Concealment—Person residing within local limite— 


Whether there. can be concealment—Concealment, if 
should be continuous—Applicability of section. 


There may be concealment within the meaning of ` 


s. 109 (a), Criminal Frocedure Code, even if residence 
within the local limits is well-known. 

{Oase-law referred to. | 3 

No definite rule whether the concealment should be 
continuous or not should be laid down and itis a 

„question of fact ineach case. 

Section 109, Oriminal Procedure Code, is one res- 
trictive of liberty and must be applied only when 
strictly applicable. $ 

The section penalises the taking of precaution to 
conceal whether these precautions are successful or 
not. 


©: R. App. against an order of the Court 
of the Additicnal Sessions Judge, Wardha, 
dated September 16, 1837, in Cr. A. No. 
107 of 1937, confirming the order -of the 
Court of the Magistrate, First Class, 
‘Wardha, dated July 6, 1937, in Criminal 
Case No. 3 of 1937. 

Mr. Adhikari, for the Applicants. 

Mr. W. if. Puranik, Advocate-General, 
for the Crown. 


Judgment.—The applicant 
Amir Ali and Aziz Khan, have been bound 
over for ayear under ss. 109, 112, Orimi- 
minal Procedure Code. The question is whe- 
ther the prosecution has proved that s. 109 
(a) is applicable, ù. e, whether these per- 
scons were taking precautions to conceal 
their presence wittin the Iccal limits of 
the‘ Magistrate’s jurisdiction with a view 
to committing an offence. The two ap- 
plicants Amir Ali and Aziz Khan were un- 
doubtedly discovered in an uncccupied 
house in Hinganghat belonging to witness 
Ramswaroop. A number of articles found 
with them showed that they had made pre- 
-paraticns for cheating by pretended dupli- 
` cation. of currency notes. The main point 
is whether they had been taking pre- 
cautions to conceal their presence. 

It is said thatthe case against- Ganpati 
at least is incomplete as he was not found 
in this house at all. All that is proved 
against him is that he was waiting at the 
motor-stand on the day appointed for the 
arrival of the two makers of the notes and 
he then met them at the liquor shop; and 
he and Baliiam (P. W. No. 6) followed the 
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Ganpati, ` 


in s80 doing, but he 
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other two at some distance towards the 
house of Ramswaroop. Thereafter his 
movements are unknown until he was 
arrested that evening at the house where 
he was sleeping. 

It has been held in some cases that con- 
cealment at a particular spot or at a 
particular timeis not snfficient if a man’s 
presence within the Magistrate's jurisdic- 
tion is well-known: Emperor v. Bhairon 
(1). However, that was modified by a 
later’ Bench decision of.the same High 
Court in Emperor v. Phuchai (2) followed 
by the Patna High Vourt in Emperor-v. 
Bishi Sahara (3), I incline to the latter 
view that there may be concealment even 
if residence within the local limits is 
There is also divergence of 
opinion whether concealment contemplated 
by the section should be continuous: Reshu 
Kaviraj v. Emperor (4) on the one hand 
and Rambirich Ahir v. Emperor (5) on the 
other: see also. Emperor v. Phuchai (2) cited 
above. ‘Fhe better view seems to-be that 
no definite rule about continuity should he 
laid down and it is a question of fact 
in each case. In the present case the point 
hardly arises, as continuity of conceal- 
ment is alleged by the prosecution. The 
learned Additional Sessions Judge is in- 
accurate in saying that what these ap- 
plicants were charged with was that they 
were concealing their presence in an un- 
occupied house. The preliminary order is 
more general and ,says that they were 
concealing their presence at Hinganghat. 

The case against Ganpati is eertainly 
weaker than that against the others.. His 
mother-in-law resided in Hinganghat and 
the Police knew his haunts. His visit to 
the motor-stand and to ‘the liquor shop 
and even his following the others can 
hardly amount to concealment. He may 
have aided the others to carry out their 
plans and to dissemble their presence 
cannot be bound 
over because he abetted their conceal- 
ment. The section is one restrictive of 
liberty and must be applied only when 
strictly applicable. I allow the revision in 

(1) 49 A 240; 97 Ind. Cas. 428; 27 Or. L J 1118; L 
R7 A183 Or; AIR 1927 All. 50; 25. A L 3 94. 

(2) 50 A 909;.113 Ind, Oas. 417;10 A I Cr. R 531; 
(PB 1929 All 33; 30 Or.L J 145; 26A LJ 1227 
' (3) A IR 1935 Pat. 69; 155`Ind. Cas. 729; 15 P LT 


>; (1935) Or. Cas, 139; 36 Cr. L J 846; TR P 
1. 3 

(4) 22 O W N 163; 41 Ind. Oas. 649;18 Or. L J 125; 
27 O L J 382. 

(5) 6 Pat. 177; 97 Ind. Oas. 648; (1928) Pat. 290; 27 
Or. L J 1128; A IR 1926 Pat. 569; 8,P.L T 95, S 
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the case of Ganpati and cancel his bond. 

There is more against the other two. 
It was not necessary for their purpose 
that they should not be seen by anybody 
on their visit to Hinganghat but only that 
they should elude the notice of the Police 
and other persons who might suspect them. 
It will be noted that the section penalises 
the taking of precautions to conceal whe- 
ther these precautions are successful or 
not. One precaution taken was that 
Upasia (P. W. No. 5) was deputed to be 
present at the motorsstand and warn the 
Babus if any Policeman happened to be 
present so that incriminating articles might 
be thrown away: see the evidence of 
Baliram (P. W. No. 6). Another pre- 
caution was that the conspirators met in 
a courtyard behind the liquor shop, evi- 
dently a more retired place than the 
liquor shop itself. Then according to 
Baliram, Amirali and the rest went to 
Ramswaroop's new house by another road 
saying that they should not go together. 
Finally, and especially, the meeting in the 
unoccupied house was a precaution to 
elude observation by too inquisitive persons 
while they were carrying out the farce of 
duplicating the notes. Ithink these facts 
taken together amount to taking precau- 
tions of: concealment as contemplated by 
the section.- The application, therefore, in 
the case of Amir Ali and Aziz Khan is dis- 
missed, 


D. Application dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 165 of 1932 
and 
Civil Revision Petition No. 1850 
of 1931 
October 22, 1937 
PANDRANG Row AND VENKATARAMANA 
Rao, JJ. 
SAMBASIVA AYYAR—APPELLANT 
versus 
NATESA AYYAR AND otagrs— 


RESPONDENTS 
_ Hindu Law—Partition=Plaintif suing for share 
in firmin which joint family of which plaintiff 
was member was partner, onallegation that firm had 
dissolued—-Suit held maintainable—Firm found not 
dissolved—Plaintiff should be allowed to amend 
plaint—Pleadings—Amendment. 

When some of the family assets ara in the hands 
of strangers any member of the family who is en- 
‘titled to a share inthe assets has a right to recover 
his share of the assets, and if it is necessary for 
the purpose of ascertaining such share of the assets 
to take an account, such account hes to be. taken: 


@AMBASIVA AYYAR v. NATRBA AYYAR (MADR.) 
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by the Mourts at the instance of the plaintiff, 
Thazhath Soopi v. Abdulla (1), relied on. 

Where the plaintiff files a suit for a share in a 
partnership firm of which the joint family to which 
the - plaintiff belonged was a membér, alleging that 
the partnership had already dissolved before the 
suit, without any decision on the question of dis- 
solution it is not open to the Oourt to dismiss the 
suit on the ground thatit is unsustainable even if 
the plaint allegations were assumed to be true. 
Gangiah v. Venkataramiah (2), referred to. 

And ifthe Oourt finds that there was no dissolu- 
tion ofthe partnership as alleged by the plaintiff, 
the plaintiff should be allowed to amend his plaint, 
It cannot be possible for the plaintiff to be certain 
whether there was a dissolution ornot because he 
is not one of the partners and he can haveno per- 
sonal knowledge about the matter, and if is not 
right thathe should lose all simply because he 
chose to institute a suit on the basis that there has 
been a dissolution. 

In the matter of rectifying defects in pleadings 
which do not affect any substaintal rights, it is not 
consonant with justice to deny a remedy which 
otherwise would be lost by reason of carelessness or 
delay. Any carelessness or delay can always be 
punished, so to speak, by imposing terms. 

O. A. and C. R. P. against the decree of the 
Court of the Subordinate Judge, Tanjore, in 
O. S. No. 46 of 1929, and petition under 
s. 115 of Act V of 1908, praying the High 
Court to revise the order of the Oourt of 
the Subordinate Judge of Tanjore, dated 
November 11, 1931, and made in I. A. 
146 of 1931, in O. S. No. 46 of 1929. 

Messrs. T. V. Muthukrishna Iyer and 
N. Muthusmami Iyer, for the Appellant. 

Messrs. S Ramachandra Iyer and S. 


Rajagopala Iyer, for the Respondents. 


dudgment.—These arise out of O. 8. 
No. 46 of 1929 on the file of the Subordinate 
Judge of Tanjore. The revision petition 
is for the purpose of revising the order 
passed by the Additional Subordinate 
Judge dismissing the application of the: 
plaintiff for amendment of the plaint and 
the appeal is from the decree dismissing 
the suit itself with costs on the ground 
that it was not maintainable. The suit 
was by oneSambasiva Ayyar who claim- 
ed one-third of the share of the first de- 
fendant in a certain firm described as 
the K. A. Rm. N. firm, The share in the 
frm originally belonged to an undivided 
Hindu family. The plaintiff is the son of 
one Krishna Ayyar. Dafendants Nos. 2 
and 3 are the grandsons of one Sunda- 
rappier by his deceased son, while the lst 
defendant is one Natesa Iyer. These three 
persons Krishna Iyer, Natesa Iyer and 
Sundarappier were brothers. The 4th 
defendant is the other partner in the firm 
of K.A.Rm. N. which carried on a 
money-lending business and the plaintiff's 
case was that this share in the money- 
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lending business belonged to the family 
and that this particular asset of the 
family was not divided at the time of 
the Partition of the remaining family pro- 
Perties which took place in 1926. In 
para. 7 of the plaint, it was clearly 
stated that the Subordinate Judge in the 
Previous suit for partition, while affirm- 
ing the award of the arbitrator, Rao 
Bahadur A. Krishnaswami Ayyar. retired 
Assistant Commissioner of Police, had 
declared that ‘the rightsof the parties in 
the K. A.Rm. N. firm are left open for 
future settlement or suit as the case may 
be.” It is clear, therefore, that the subject- 
malterof the suit was the family share 
in the business of which the plaintiff 
claimed one-third. It was also alleged 
in the plaint that the partnership, i. e. 
tke money-lending firm in question, 
had been dissolved sometimes in January, 
1928, i.e, before the suit, and that after 
this dissolution scme secret arrangement 
was arrived at between the Ist defend- 
ant and the 4th defendant, the partners, 
the details of which were not known to 
the plaintiff. The dissolution alleged in the 
plaint was denied by the contesting de- 
fendants in their written statement which 
were filed in December 1929, and January 
1930. In September 1931, the plaintiff 
applied to amend the plaint so as to enable 
him to obtain an alternative relief for 
partition of the assets of the family in the 
partnership in case it was found by the 
Court that there was no dissolution of the 
partnership and for appointing a Receiver 
to realise the family assets and to pay the 
one-third share of the plaintiff there- 
in. 

The only point raised in this appeal by 
the plaintiff is that the dismissal of the suit 
by the lower Court cn the ground that it 
was not maintainable without taking evis 
dence or recording any finding on the ques- 
tion of the dissolution of the partnership 
alleged in the plaint is wrong. We are 
of opinion that this contention of the 
appellant isright. ‘lhe present caseis more 
or less analogous to that of Thazhath Soopi 
v. Abdulla (1) in which the plaintiff was 
a junior member of a marumakathayam 
tavazhi ; here the plaintiff_is a member 
ofa Hindu family whose share in the part- 
nership assets remains undivided. We 
see noreal distinction in principle between 
the present case and that of Thazhath 
Soopt v. Abdulla (1). ‘the principle is 


(Q) 47 M L J 554; 82 Ind. Cas. 198; 20 L W 390. 
r 


(1924) M W N. 782; AIR 1924 Mad. 909, 
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that when family assets are in the hands 
of strangers, any member of the family 
who is entitled to a share in the assets has 
a right to recover his share of the assets, 
and if it ig necessary for the purpose of 
ascerisining such share of the assets to 
take an account, such account has to be 
tuken by the Oourt atthe instance of the 
plaintiff. The case would be different no 
doubt if there was no dissolution before 
the suit as was heldin Gangiah v. Ven- 
kataramahia (2). The learned Judge, how- 
ever, did not decide the question whether 
there was a dissolution or not before suit. 
That was a question of fact and without 
any decision thereof it was not open to 
the Court below to dismiss the suit on 
the ground that it was unsustainable even 
if the plaint allegations were assumed to 
be true. 4 

The appeal must, tlerefore, be allowed 
and the decree of the Court below dismiss- 
ing the suit set aside. The suit is remand» 
edto the Court below for fresh disposal 
according to law. The costs of this 
appeal will abide the event and be provided 
for in the revised decree to be passed 
by the Court below. ‘The court-fee paid cn 
the memorandum of appeal will be 
refunded tothe appellant. 

As regards the revision petition, we are 
of opinion thatthe lower Court was not 
right in refusing permission to amend the 
plaint though there was considerable delay 
which was not satisiactorily explained. In 
the matter of rectifying defects in plead- 
ings which do not affect any substantial 
rights, it is not ccnsonant with justice to 
deny a remedy which otherwise would be 
lost by reason of carelessness or delay. Any 
carelessness or delay can always be punish- 
ed, so to speak, by imposing terms. In 
this case it was not possible for the 
plaintiff to be certain whether there was 
dissolution ornot because he is not one 
of the partners ard he can have no per- 
sonal kncwledge about the matter, and it 
is not right that he should lose all simply 
because he chose to institute a suit on 
the basis that there bad been a dissolution; 
if itis found after trial that there was, 
no dissolution, it is not right that he 
should fail altogether. In these circum: 
siances, therefore, we think the lower 
Court ought to have allowed the petition for 
amendment. 

The order of the Court below dismissing 
the prayer for amendment is set aside and 

(2) 41 M 454; 43 Ind. Cas. 9; 61 W 708; (1917) M 
W N 608; 22 M LT 527; 34M LJ 271, 
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the _amendment is allowed as prayed for, 
bur in the circumstances of the case, the 
petitioner in.the civil revision petition 
must bear his own costs and pay the costs 
in the civil revision petition of the contest- 
ing respondents Nos, 1 and 4 and also their 
costs in the amendment application in the 
Court below. 


N.“D. Order set aside. 


amana 


CALCUTTA HIGH COURT 
Civil Revision No. 11 of 1937 
February 16, 1938 
JAOK AND HENDERSON, JJ. 
CHANDRA KUMAR HOME AND crazes— 
PETITIONERS 


VETSUS 
GOPI NATH KAR—Opposits PARTY. 
Bengal, Agra and Assam Civil Courts Act (XII of 
1887), s. 22—Munsif refusing under s. 476, Criminal 
Procedure Code (Act V of 1898), to file complaint— 
Order, if under s. 99 — GC, must be filed to 


1 omplaint 
Magistrate having jurisdiction. 

-An order of the Munsif refusing under a. 476, 
Oriminal Procedure Code, to file a complaint is an 
order as referred to in s. 22, Bengal, Agra and Assam 
Oivil Oourts Act. The Oourt in passing such an 
order does decide as to rights of the parties, for it 
decides that they were not entitled tothe complaint. 
Karimuliah v. Rameshwar Prasad 13), Ram Charan 
Chanda Talukdar v. Tiruppulla Sheikh (4) and 
Lal Mohammad v. Deputy Inspector-General of Police 
(5;, relied on. 


Under the law, a Judge is only entitled to forward 
a complaint to a Magistrate who has jurisdiction. 

Messrs. Birendra Kr. De and Ramendra 
Ch: Roy, for the Petitioners. 

Messrs. Dinesh Ch. Roy, Jatindra N. 
Sanyal and Pramatha Kr. Chakraverty, 
for the Complainant, 

Mr. Anil Chandra Roy Chaudhury, for 
the Orown. 

Jack, J.—This Rule was issued calling 
upon the District Magistrate of Mymen- 
singh and also upon the opposite party 
to show cause why an order of the Sub- 
ordinate Judge under s. 476, Criminal Pro- 
cedure Code, making a complaint against 
the petitioner to the Sub-Divisional Magis- 
trate under s. 192, Penal Code, and 
reversing the order of the Munsif should 
not be set aside on the grounds that 
the order of the learned Sub- 
ordinate Judge was illegal’ and could not 
be sustained in that the learned Sub- 
ordinate Judge had no jurisdiction to 
hear the appeal from the order of the 
Munsif and make the complaint. The 
alleged offence arose in connection with an 
application in a money execution case in 
the Court of the 4th Munsif, Netrokona. 
There was an alteration made in this ap- 
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plication filed before the Munsif and sab- 
sequently the opposite party suspected that 
the decree-holder and the clerk of the 
Pleader, whois the present petitioner, and 
others had tampered with the application 
after it was filed. THey prayed tbat the 
Munsif should make a complaint against 
these persons. The Munsif held a prelimi- 
nary enquiry and rejected this application 
unders. 476 holding that there was no 
case for prosecution. Thereupon an appeal 
was made tothe District Judge of Mymen- 
singh and it was transferred by him for 
hearing to the Subordinate Judge, Babu 
Mayataru Halder. The Subordinate Judge 
reversed the order of the Munsif and made 
a complaint to the Sub-Divisional Magis- 
trate, Mymensingh, agaiast the petitioner 
under s. 192, Penal Code. 

The principal point urged in connection 
with this Rule is that the Subordinate 
Judge had no jurisdiction to hear the 
appeal under s. 476, Oriminal Procedure 
Code, inasmuch as under the provisions of 
that section an appeal is to be made to 
the Court to which the Oourt which re- 
fused to make the conpluint is subordinate 
within the meaning of s. 195 (3). Iu this 
case there can be no dobut that the Oourt 
of the District Judge is the Court to which 
tne Maunsif's Court is subordinate and, 
therefore, the appeal was quite rightly 
made to the District Judge. But it is 
asserted that the District Judge had no 
jurisdiction to transfer the appeal for 
hearing to the Subordinate ‚Judge. The 
transfer was made under the provisions of 
s. 22, Civil Courts Act, which lays down 
that a District Judge may transfer to any 
Subordinate Judge under his administrative 
control any appeal from the decrees or 
orders of Munsifs pending before him. 

It is contended that ths order of the 
Munsif refusing to file a complaint is not 
such an order as referred toin e. 22, Civil 
Couris Act. In support of this we have 
been referred to some decisions of the 
Allahabad High Court in which it was 
held that a. 24 (1) (a), Civil Procedure 
Code, cr s. 22, Civil Courts Act, does not 
authorise the transfer to a Subordinate 
Judge of an appeal from an order of the 
Munsif under s. 476, Criminal Procedure 
Oode. This was held in Manphool v. 
Budhu (1) and also in Shiva Prosad v. 
Prahlad Singh (2). It was held in the 

(1) 57 A 785; 157 Ind. Oas. 901: AIR 1935 All. 440; 
(1935) Or. Cas. 531; 36 Or. LJ 1231; (1935) A L J 473; 
1935 A L R 878. 


(2) 58 A 85; 161 Ind. Oas. 322; A I R 1935 Al. 696; 
(1935) A L J 943; 1936 A L R 259;8 R A 725, 
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latter case that an indication as to what 
an order connotes could, to some extent, 
be gathered from the definition of “order” 
in e. 2, sub-g. 14, Oivil Proéedure Code, 
by way of analgoy and the learned Judges 
held that it was not an order because it 
did not. decide any matter finally against 
the person against whom the complaint 
was made nor was there any adjudication 
of. any rights of the parties. With all due 
respect to the learned Judges who decided 
this case, it appears to me that the Court 
in passing this order did decide as to rights 
of the parties, for the Munsif decided that 
they were not entitled to the complaint, 
There seems to be no reason to limit the 
meaning of the word “orders” in s. 22, 
Civil Courts Act so as to exclude an order 
of this kind. In another decision of the 
Allahabad High Oourt, Karimullah v. 
Rameshwar (3), it was held that a com- 
plaint by the Munsif did amount to an 
order within the meaning of e. 22, Civil 
Courts Act, and the same view was held in 
this Court in Ram Charan Chanda Taluk- 
dar v. Tiruppulla Sheikh (4), although, 
as the law then stood, according to the 
provisions of s. 195 (6), a Subordinate 
Judge could not hear an appeal under 
8. 476. The same view was also held in 
Lal Muhammad v. Deputy Inepector- 
General of Police (5). Accodingly, there 
appears to be no substance in the objec- 
tion that the order of the Subordinate 
Judge was without jurisdiction on this 
ground. . 


The only other point raised war that 
the Subordinate Judge had no jurisdiction 


to forward the complaint as he did to a. 


Magistrate, who had no jurisdiction to try. 
the case. Under the law, a Subordinate 
Judge is only entitled to forward a com- 
plaint to a Magistrate who has jurisdiction. 
Th the present case, the Subordinate Judge 
has forwarded the complaint to the Sub- 
Divisional. Officer, Mymensingh. This part 
of the order must be set aside and the com- 
plaint should be forwarded to the Sub- 
Divisional Officer, Netrokona. Apart from 
this modification in the order, this Rule is 
discharged. Another Rule was issued by 
this Oourt upon Kasi Nath Pal and his 
officer Surendra Chandra Sarkar to show 
cause why an order for prosecution against 


(3) 51.4 344; 111 Ind. Cas. 593; A IR 1929 All. 774: 
(1929) A L J 55, Wi 
(4) 39 © 774; 13 Ind. Oas. 1007; 16 O WN 645, 
se aan ni P I oe 748; A IR aa Oal’ 
; 3 Or. Cas. 537; r.L J 921; 57 0,831; Ind. 
Rul. (1930) Cal. 620, 
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them should not be made. Kasi Nath Pal 
was the decree-holder in the execution 
proceedings out of which this case arose’ 
and the Rule was issued as it appeared to’ 
the Court that they were implicated in the 
tampering with an application out of which 
the complaint arose. We think that .tkere 
is no need to make this Rule absolute inas- 
much as it is open tothe Magistrate who 
hears the complaint to proceed against 
these persons if there is evidence that they 
have been guilty of any offence’ under 
8, 192, Indian Penal Code, or any other 
section in connection with the same transac- 
tion. This Rule is accordingly discharged. 
We make no order as to costs. 

Henderson, J.—I agree. If the rejection 
of the application filed by the opposite 
party or the-refusal.of-the Munsif to make 
a: complaint: is‘not-an order, I-do not know 
what it is. Indeed, in: the course of the 
judgment just delivered, my learned brother? 
referred not only to the order of the: 
Munsif but also to the order of the Sub- 
ordinate: Judge, and I very much doubt 
whether it would be: possible to find a 
more suitable expression. The Munsif 
actually. reached a decision: He did not: 
merely. make a pious expression of his: opi 
nion. The result of his decision was that. 
apart from any interference by the lower 
Appellate Court the prosecution of the 
petitioner was stifled. Nor would- I be pre~ 
pared to say that. this matter isnot within 
the terms of the definition of “order” in- 
the Civil Procedure Code. 

D. Rule discharged. 


emma 


LAHORE HIGH COURT 
Second Civil Appeal No. 581 of 1937 
October 25, 1937 
Batoe J. 
BADRI PERSHAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
BANWARI LAL, OWNBR AND 
PRrOPRIRTOR or FIRM RAM SUKH 
DASS BANWARI LA L—DEFENDANTS 
— RESPONDENTS 
Punjab Regulation of Accounts Act (I of 1930),. 
s. 2 (9)—"Trader"—Money-lender, if a “trader”. 
A “money-lender™ doestnot fall within the definition 
ofa “trader” as given in Act I of 1930, ; 
S. C. A, from the decres of the Additional 


District Judge, Hissar, dated April 6, 
1937. i 

Mr. Shamair Chand, for the Appel- 
lants. : 


Mr.J. R. Agnihotri for Pandit Nanak 
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Chand and Pandit Prem Chand, for the’ 
Respondents. 

Judgment. The on!y point for consi- 
deration in this second appeal is whether 
a “money-lender”, can be said to fall 
within the definition of a trader” as given 
‘in Act 1 of 1930. The appellants’ contention 
was that he does, but or looking at the 
definition, it seems to my mind clear that 
he dees not. Noauthority in point is cited. 
Iconsider the lower Court's decision cn 
this point to be correct. 

As regards ercss-objections, the points 
raised are questions of fact which cannot 
be agitated inthe second appeal. I dis- 
miss the appeal and crogs-objections with 
eoste. ’ 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 345 
of 1936 i 
September 24, 1937 
MADHAVAN NAIR, J. 
THAVASIKANNU THEVAR aNp OTARRS— 
PETITIONERS 


versus 
S. SANKARALINGAM PILLAI— 
RESPONDENT 

Decree — Ex parte — Setting aside of— Party 
declared ex parte and decree passed—Pàriy not 
appealing—Decree becoming final—Application to 
High Court under Civil Procedure Code (Act V of 
1908, s. 115, to set aside order declaring party 
ex parte— Jurisdiction of High Court to interfere. 

Where after declaring a party ex parte, the Court 
passes 8 decree andthe decree becomes finalon the 
failure of the party to appeal against it within time, 
the High Court, ona petition to it under s, 115, 
Oivil Procedure Code for setting aside the order 
declaring him ex parte, has no jurisdiction to 
interfere with the order, even if it was wrong on 
merits. Even if the petition is allowed and remanded 
unless that decree is set aside, the lower Oourt will 
not be in a position to deal with this application and 
set aside the ex parte decree. The very fact of 
sending back this application for consideration by 
the lower Court will not amount to setting aside the 
decree, Lakshmi v.Marudavi (1), Sundaran Chettiar 
v; Valli Ammal (2), distinguished. 

O. R. P, under s. Llo of Act V of 1908, 
praying the High Court to revise the 
order of the Court of the Subordinate 
Judge of Tuticorin, dated October 8, 1935, 
in. I. A. No. 377 of 1935, in O. S. No. 5 of 
1935. 

Mr. G. Padhmanabha Ayyangar, for the 
Petitioner: : 

Mr. S. Ramaswamt Ayyer, for the Res- 
pondent. 


Judgment.—This:is a civil revision 
petition under s. 113 of the Civil . Pro- 
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cedure Code, and I am asked to set aside 
the order of the learned Subordinate Judgn 
declaring the petitioners ex parte. The 
learned Judge has given reasons for not 
acceding tothe request of the petitioners 
to restore the case. On two previous 
occasions, the suit was adjzurned for their 
convenience and they did not appear. The 
present is the third occasion. The lesrn- 
ed Judge apparently thought that there 
was no justification fer giving them 
another indulgence. The affidavit filed in. 
support of their application shows that 
they could have been more diligent in the 
step they took to be present in Court at 
the proper time. Ifthey missed the train 
as they say they did, they could have sent 
a telegram fromthe place apprising the 
Court of their inability to be present and 
might have followedin a car. They say 
that they did follow ina car and that 
they reached the place at alater hour. If 
they had sent a telegram, that would 
have been better evidence in support of 
their bona fides. I cannot say that the 
learned Judge was wrong on the merits 
in refusing to set aside the order declar- 
ing the petitioners ex parte. Evenif the 
learned Judge was wrong on the merits, I 


Jam not satistied that I have jurisdiction 


under s. 115 of the Civil Procedure Code, 
to interfere with the lower Court's order. 

Apart from these considerations, there 
is another factor of importance which has 
also a bearing on the present questicn. 
It appears that a decree has been passed 
in the suit and.as it has not been appealed 
against within the period allowed by law 
that decree has now become final.. The 
present .posibion is this: if this petition is 
allowed, what will be the effect of it on 
the decree that has been passed already ? 
It appears tome that unless that decree ig 
set aside, the lower Court will not be in 
a position to deal with this application 
and set asidethe ex parte decree. It is 
said that the very fact of sending back 
this applicaticn for consideration by the 
lower Court amounts to setting aside the 
decree and that decree cannot stand in 
the way of the disposal of this applica- 
tion. The authorities that have been cited 
before me do not satisfy that this is the 
correct legal position. If the decree that 
has-been passed by the Court depended 
for its validity upon the order whichis 
now challenged before me, then it may 
be said that the very fact of remanding 
the application would result in superses3ioa 
of the decree, but this is not a case of 
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that kind. The decisions brought to my 
notice, namely, Lakshmi v. Marudavi (1) 
and Sundaram Chettiar v. Vali Ammal (2) 
do not, therefore, help the petitioners, In 
these circumstances, I cannot see my way 
to set aside the order of the learned Judge. 
The proper procedure for the petitioners 
was tohave preferred an appeal against 
the decree and got their remedy by urging 
the present grounds. Asit is, I do not 
think I have even jurisdiction to deal with 
this matter under s. 115 of the Civil Pro- 
cedure Code. The Civil Revision Petition 
is, accordingly, dismissed with costs. 

NeD. Petition dismissed. 

(1) 37 M 29; eta rae ren A IR 1915 Mad 
107, AA 152 Ind. Oas. 687; A I R 1935 Mad 
43; 68 MLT 16,40 LW 650; 7 R M272. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 19 of 1938 
May 20, 1938 
Davis, J. ©. AND Menta, J. 
HARCHANDRAI KARAMCHAND— 
APPLICANT 
VETSUS 
MUNICIPALITY or TANDO ADAM— 
OPPONENTS. 

Bombay District Municipal Act (IIL of 1901), 
gs, 22, 11 (1) (c), Gv)—Appeal relating to amendment of 
list of voters—Orders in, of District Judge and Assis- 
tant Judge—Orders, whether in capacity of persona 
designata—Application against such orders, if comes 
under s. 115, Civil Procedure Code (Act V of 
Th whole scheme of the Bombay District Munici- 
pal Act (III of 1901), is that in matters of dispute relat- 
ing to Municipal election, while enquiry shall be held 
by a Judicial Officer as distinct from a Revenue Officer, 
that Judicial Officer shall hold an enquiry as a 
persona designata and not as a Court. The words 
used in sub-r. (5) are “District Judge” and not “Dis- 
trict Court” and in these Municipal Acts the Judicial 
Officers referred to are referred to not as Courts but 
as persons, and the fact that incl. (4), sub-s. (1) (c) of 
s, 11 the words “judicial authority” instead of “Judi- 
cial Officer" are used isa matter of no importance. 
It is clear that it was not the intention of the 
Legislature that the words “judicial authority” in 
cl. (iv) of sub-s. 1 (e) of s 11 should be construed to 
mean a Court as such, There is no distinction 
between an inquiry relating to the validity of the 
election itself and objections regarding the lists of 
voters, Consequently the order of the District Judge 
and of the Assistant Judge in an appeal relating to 
the amendment of the list of voters are in the 
capacity of persona designata, and hence an applica- 
tion against such orders does not fall under s. 115, 
Oivil Procedure Code. Parthasarathy Naidu v. C. 
Koteswara Rao (11) and Nilkanthrao v, Jagnath (12), 
explained. 

[Case-law referred to.) uk 

©. R. Ap. from an order of the District 


Judge, Hyderabad, dated February 23, 1938. 
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Mr. Khanchand Gopaldas, for the Appli- 
cant. 

Mr. Kimatrat Bhojraj, for the Opponents. 

Davis, J. C—This isa revision applica- 
tion purporting tofall unders. 115, Civil 
Procedure Code, against the orders of the 
District Judge of Hyderabad and of the 
Assistant Judge of Nawabshah, made in 
relation to an appeal of the applicant 
relating to the amendment cf the list of 
voters in the Tando Adam Municipality, 
and the first question which falls to be 
considered is, whether this application can 
fallunder s. 115, Civil Procedure Code at 
all, for, it is contended by thé respon- 
dents that the appeal presented to the Dis- 
trict Judge of Hyderabad and to the As- 
sistant Judge of Nawubshah were both 
presented to them in their personal cae 
pacity, as persona cesignata, persons 
nominated personally under the Act to 
deal with matters such as the one before 
us. The District Judge returned the ap- 
peal for presentation to the proper Court, | 
the Assistant Judge, Nawabshah, who is 
named in the Sind Government Gazette 
a3 the person, being an Assistant Judge, 
empowered to hold inquiries in’ Municipal 
election cases, and the Assistant. Judge, 
when the appeal was presented to him, 
returned it on the ground that as the ap- 
peal related to the wrong entry on the. 
election roll of 250 persons, so there should 
be 250 appeals. But we are not concerned 
whether the orders of the District Judge 
or the Assistant Judge were right or wrong; 
once we are satisfied that they acted not as 
a Court but as persona designata under 
the Act. 

Words similar to those we are now called 
upon to interpret have already been made 
the subject of a ruling of this Court in 
Hemandas Sataondas v. Bhai Nichaldas 
Pamandas (1) where an application pur- 
porting to fall under s, 115, Civil Pro- 
cedure Code, was made against the order 
of the Assistant Judge, Larkana, acting 
under s. 19 (3) (b), Bombay Local Boards 
Act, and the relevant words of s. 19 are as 
follows: 

“19. (1) If the validity of any election of a 
member of a i.ocal Board, or the legality of sny 
order or preceeding made or held under s. 18 is 
brought in question by any person qualified to 
vote at the election to which such question refers, 
such person may, at any time within fifteen days 
after the date of the declaration of the result of 
the election or the date ofthe order or proceeding, 


apply to the District Judge of the district within 
which the election has been or should have been 


(DAIR 1934 Sind 110; 151 Ind. Oas. 89; 7 R § 
41 (2), - : 
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held for the -determination of such question. 

(2) An inquiry shall, thereupon, be held by a 
Judge, not below the grade of an Assistant Judge, 
appointed by the Government either specially for 
the case or for such cases generally; and such 
Judge may, after such inquiry as he deems neces- 
srry, pass an order confirming or amending the 
declared result of the election or the order of the 
Collector under s, 18, or setting the election aside. 
For the purposes of the said inquiry the said 
Judge may exercise any of the powers of a Civil 
Court, and his decision shall be conclusive. If he 
sets aside an election, a date shall forthwith be 
fixed and the necessary steps taken, for holding a 
fresh one. * * * x an 

Now, with respect to these words, and 
in the matter of the argument directed to 
the question of persona designata, the 


learned Judges said : 

“Now, these words really leave little scope for 
argument, They are the formula which has been 
used with very little variation in a number of 
similar pieces of legislation ‘and they have been 
more than once the subject of judicial interpreta- 
tion. The authorities all agree that the Judge who 
discharges this duty is a persona designata ap- 
pointed by Government for a particular purpose and 
authorized for that purpose to exercise the powers 
of a Oivil Court. The same authorities show that 
when quasi-judicial functions are delegated to an 
officer ordinarily subject to the revisional powers 
of a High Court, he is not with reference to the 
delegated power necessarily subject to- appellate or 
revisional authority. On this proposition, it ia 
scarcely necessary to cite a great number of 
authorities, but the whole law on the subject has 
been carefully considered, and all the authorities 
reviewed in Masoom Ali Khanv. Ali Ahmed Khan 
Gee 

Now, it is true that the learned Judges 
were here referring to s. 190f Act VI 
of 1923, but, these words are, with such 
trifling variations as are necessary to make 
them apply to Mnnicipalities as against 
Local Boards, repeated in s. 22 of Act IIL 
of 1901, which is the Act that we are 
interpreting. Ins. 22 (1) of this Act the 


words “the District Judge of the district- 


within which the election has been or 
should have been held” occur, and in sub- 
s. (2) “and enquiry shall thereupon be held 
by a Judge..., appointed by the Gover- 
nor-in-Council either specially for the case 
or for such cases” also occur asin Act VI 
of 1923, while further directions as to the 
manner in which the Judge shall conduct 
the enquiry, declaring that for the purpose 
of the said enquiry the Judge may exercise 
any of the powers of the Civil Oourt and 
a declaration that his “decision shall be 
‘conclusive’ are contained in similar words 
in subs. (2) ofs. 19 of Act VI of 1923 as 
in sub-s. (2) of s. 22 of Act IH of 1901, 
the Act under which this Municipal election 
at Tando Adam, 'to which the present ap- 


(2) 55 A 1008; 147 Ind. Cag, 148;,A IR 1933 All. 764; 
(1933) A L J 971; 6 R A 403. 
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plication relates, was held. So that, if we 
were nov dealing in this application with 
words identical with or similar to words 
used in s. 22 of Act III of 1901, it could 
not properly be the subject of much argu- 
ment or debate or really of any doubt at all. 

But the learned Advocate for the appli- 
cant has, and from his point of view, quite 
rightly seized upon a slight verbal differ- 
ence that occurs in 8. 22ands. 11 of the 
Act under which the rules, the operation 
of which we have now to consider, were 
made, for the rules we have to consider 
are sub-rr. (5) and (6) ofr. 9 of the Rules 
of Tando Adam Municipality, and although 
the rules are silent ae to the section or sub- 
section under which they are made, it is 
clear that they are made, as the learned 
Advocate for the applicant contends, under 
cl. (4) of sub-s. (1) (e) of s. 11, which 
reads: 

“The Governor-in-Council shall from time to time 
generally or specially for each Municipaity make 
rules consistent with this Act, for determining the 
manner in which and the authority by whom any 
objection to such lists in regard to the names 
entered therein or omitted therefrom may be heard 
and decided, and to what judicial authority the 
appeals as to such entries and omissions shall lie." 

And it is the words ‘judicial authority” 
which he has so heavily emphasized in his 
arguments andon which he has s3 heavily 
relied to distinguish this case from a case 
falling under s. 22, Bombay District Mani- 
cipal Act, 1901, or the Sind reported, case 
falling under s. 19, Local Boards Act, VI 
of 1923. But we do not think that the use 
in this place and in this manner of these 
particular words make any difference at 
all, for we think the simple answer to the 
learned Advozate’s contention that “judicial 
authority” in cl. (4) of sub-s. (1) (c) of 
s. 11, District Municipalities Act means 
“the Court”, is that if the Legislature 
intended to mean “a Court” they would 
have said so, and there appears to us no 
doubt at all that the whole scheme of this 
Act IIL of 1901, as the whole scheme of 
Act VI of 1923, is thatin matters of dis- 


. pute relating to Municipal election, while 


enquiry shali be held by a Judicial Officer, 
as distinct from a Revenue Officer, that 
Jadicial Officer shall hold an enquiry as a 
persona désignata and not as a Gourt, so 
thaat the application against his order 
would not fall under s. 115, Civil Proce- 
dure Code, which relates to Oourts and not 
to persons subordinate to this Court. 

Now, sub-rr. (5) and (6) ofr. 90f the 


-Tand>» Adam Municipality are as follows: 


%5) A second appeal may be preferred to the 
District Judge from the decision of the appellate 
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authority on any such application or ` reference ; 
but no such second appeal be entertained which is 
not presented within ten days from the date when 
the decision of the appellate authority was des- 
patched to the appellant. 

(6; The appeal shall be heard by a Judge, not 
below the second grade of an Assistant Judge, 
appointed by the Governor-in-Council either 
specially for the case or for such cases generally, 
and such’ Judge shall after such inquiry as he 
deems necessary pass a decision or order on such 
appeal. For the purpnse of said inquiry the said 
Judge may summon and enforce the attendance of 
witnesses and compel them to give evidence as if 
he were a Oivil Court, and he may also direct by 
whom the whole or any part of the cost of such 
inquiry shall be paid and such costs shall be 
recoverable as if they had been awarded in a suit 
under the Code of Civil Procedure. The decision 
or order of the Judge shall be conclusive. 

We have read the rules through, with 
their misprints, but it appears to us there 
is no essential difference between these 
sub-rr. (5) and (6) and sub-ss, (1) and (2) 
of s. 22 of Act TIL of 1901, this very Act, or 
subsss. (1) and (2) of s. 19 of Act VI of 1923. 
But, the learned Advocate for the applicant 
argues, it may be that under sub-r. (6) 
the Assistant Judge is a persona designata, 
although this he denies, but the District 
Judge under sub-r. (5) cannot bea per- 
sona designata because it is not even he 
who is to hear the enquiry under suber. (6 ; 
he is not specially or generally empowered 
in the Government Gazette ; most important 
it is, so he argues, that an appeal is to be 
preferred ; this is the first step ; therefore, 
it is to be preferred to him as a Court 
and not as Judge or persona designata. 

To this, we think, the answer is that 
sub-rr. (5) and (6) must be read together, 
and that the words ‘District Judge” in 
suber. (5) are merely used to indicate the 
person to whom the appeal shall be pre- 
ferred, and itis a matter of some interest 
that in the Bombay case in Jagmohan, 
Surajmal v. Venkatesh Gopal (3), the 
learned Judges of the Bombay High Court 
in deciding that case noted that ins, 15, 
Bombay City Municipalities Act XVIII of 
1995, there was an amendment substituting 
the words ‘District Court’ for those of 
“District Judge” in the Act of 1901, and 
they said : 

“The difficulty, in fact, had been in the case 
dealt with by Sir Norman Macleod in Gangadhar 
v. Hubli Municipality (4) that the application had 
been presented to the Olerk of the Oourt and not 
to the District Judge personally, and this was clear- 
ly the difficulty [sought to be got over by the 
change. Sub-section (2), however, is substantially 
what it was in the Act preceding the present one, 

(3) 35 Bom. L R 89; 142 Ind.:Cas, 378; A I R 1933 
Bom. 105; Ind. Rul. (1933) Bom. 234. 

(4) 28 Bom. LR 519; 94° Ind. Cas, 660; A I R 1926 
Bom. 344; 50B-357,- -> - 


HAROHANDRAI KARAMOHAND V. MULTY. oF TaNDO anam (SIND) 


176 10° 


and that is what we have to interpret, Unders. 15 
an application has to be mada to the District 
Court under sub-s. (1) and an enquiry has then to 
be held by the District Judges or Assistant Judge 
specially empowered under sub-s, (2) by Govern- 
ment. The same sub-section then goes on further 
to empower the specially empowered Judge to 
summon and enforce the attendance of witnesses 
and compel them to give evidence as if he were a 
Oivil Court, and he may also dirett by whom the 
whole or any part of the costs of such enquiry 
shall be paid: and such costs shall be recoverable 
as if they had been awarded ina suit under the 
Code of Civil Procedure and that the decision or- 
order shall be conclusive. It seems to me thata 
clear case ofa persona designata is hard to frame, 
It is not the District Court, but one of its officers 
who has to be specially designated. Such officer 
does not exercise his ordinary powers in summoning 
and enforcing the attendanca of witnesses, but 


those specially conferred upon him by the 
section.” on 
Therefore even if in sub-rule (5) the: 


words “District Court? and not “District 
Judge" had occurred, we should then even 
have held that a ‘District Court” used in 
that context meant the o‘ficer presiding in 
that Court, and that the words were used 
not t> change the nature of those tribunals 
but to indicate the place ‘in which the 
appeal was to be preferred and to be 
received. But this really is beside the 
point. 

Toe words used in sub-r, (5), which we: 
have to interpret, are ‘wWistrics Judge” 
and not “District Court’ and there area 
long series of Bombay cases which follow 
one Consistent view, and that is that in 
tnese Municipal Acts the Judicial Officers 
referred to, are referred to not as Courts 
but as persons, and the fact thatin cl. 
(t), sub-s. (1) (e) of s. IL of Act III of 
1901. the words “judicial authority” ine 
stead of “Judicial Officer” are used appears 
to us a matter of no importance. In.Balaji 
Sakharam Gurav v. Merwanji Naorojt (5), 
as long ago as in 1895, the Bombay 
High Court held that under s. 23, Bombay 
District Municipal Act (Amendment Act II 
of 1884) the District Judge holding an 
enquiry under Municipal elections acted 
asa persona designata and not as a 
Court. In Gangadhar v. Hubli Municipality 
(4), the Chief Justice held that a District. 
Judge acting under s. 22 of Act III of 
1901 was not acting as a Court but as 
persona designata. And ia R. S. Navalkar 
v. Mrs. Sarojini Naidu (6), the Ohief 
Justice held that the Chief Judge of the 
Small Cause Oourt of Bombay, acting 
under the powers granted him by s. 33, 


(5) 2L B 279, ý 
(6) 25 Bom. L R: 463; 73° Ind. Cas, 133; A I R 1923 
Bom. 421. 


. 1938 


City of Bombay Municipal Act, 1888, is a 
persona designata, and not a Court sub- 
ordinate to the High Court, and in the 
course of their judgment, the Chief Justice 
referred to another case in Bhaishankar 
v. Municipal Corporation of Bombay (7), a 
case under s. 33, Oity of Bombay 
Municipal Act, in which the Chief Justice 
said: 

“But under s. 33 the Ohief Judge has jurisdiction 
to determine the validity of a contested election, 
and so he is the tribunal appointed by the Act 
for that purpose. But where a special tribunal, 
out of the ordinary course, is appointed by an 
Act to determine questions asto rights which are 
the creation of that Act, then, except so far as 
otherwise expressly provided or necessarily implied 
that tribunal's jurisdiction to determine those 
questions is exclusive. . . Here not only is 
the Chief Judge appointed the tribunal, but it also 
ig expressly provided that his order shall be con- 
clusive and that every election not called in question 
in accordance with the provisions ofs. 82 shall be 
deemed to have been to all intents and purposes a 
good and valid election.” . 

In the Madras case in Vijiaraghavalu 
„Pillai v. Emperor (8) the High Court held 
that a Magistrate deciding the competency 
or otherwise of a candidate for a Muni- 
cipal electicn under the Madras City 
Municipal Act IIM of 1904, was not a 
Court subject to tne appellate jurisdiction 
of the High Court within the meaning of 
that word, and they referred in that case 
to a juagment of the Privy Oouncil in 
Minakshi v. Subramanya (Y) at p. 34* in 
which the Privy Council held that even 
the expression “Civil Court” in s. 10 of 
Act XX, of 1863 does not import that the 
presiding officer is subject to the appel- 
late authority of the High Court. Their 
Lordships of the Privy Council said: 

“In the opinion of their Lordships the tenth 
section place the right of appointing a member of 
the committee in the Uivil Court not as a matter 
of ordinary civil jurisdiction but because the ofti- 
cer who constitutes the Oivil Court is sure to 
be one of weight and authority, and with the 
best means of knowing the movements of local 
opinion and feeling and one can hardly imagine 
a case in which it would be more desirable that 
the discretion should be exercised by a person 
acquainted with the District and with all the 
surroundings.” 

The learned Judges of the .Madras 
High Court then go onto say: 

“We are of opinion that similar considerations 
are responsible for Local Government vesting in 
the Presidency Magistrate the discretion to pro- 
nounce an opinion onthe competency or otherwise 
of a candidate for election.” 

And in view of the fact that the learn- 

(7) 31 B 604; 9 Bom. L R 417. 

(8) 38 M 561; zə Ind, Uas. 345; AIR 1915 Mad. 360; 
27M L J 227; 16 M L T 128; 15 Or. i J 593, 

(9) 11 M 26; 14 IA 160; 5 Sar, 54 (PO). 
«Pape of 11 M.—[ Ed]. 
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ed Advocate for the applicant in the 
course of his arguments referred us to 
Halsbury’s Laws of England, and Stroud's 
Judicial Dictionary, the following passage 
in this judgment may be of interest. 

“A reference may be made to the functions of 
the Court as pointed out .in Blackstone p. 22 
and 23; Fry, L. J. in Royal Aquarium and Summer 
and Winter Garden Society, Ltd. v. Parkinson (10), 
at pp. 447 and 446* makes some general observa- 
tions regarding the fonctions of a Court of Law. 
Applying the tests mentioned by the Lord Justice, 
the Magistrate acting under the rules could not 
be regarded ag a Court of Law. In 9 Halsbury 
p. 9, it ig said; “Many bodies are not Courts, 
although they have to decide questions, and in so 
doing have to act judicially, in the sense thatthe 
proceedings must be conducted with fairness and 
impartiality.” 

We find it difficult to persuade ourselves 
that while the Legislature considered that 
an enquiry under s, 22 of Act IIl of 
1901 would be properly and adequately 
conducted by an Assistant Judge as a 
persona designata an enquiry relating to 
the validity of the election itself, yet in a 
far smaller matter, objections regarding 
the lists of veters, the Legislature would 
have thought it necessary to adopt a 
different procedure, and to provide that 
objections to the lists should be heard 
not by a Judge as a persona designata 
but by a Judge as a Court. We our 
selves can see no justification for such a 
distinction, either by reason of the words 
used or tor any other reason. 

But the learned Advocate for the appli- 
cant has referred us to and has argued 
at greater length perhaps than the re- 
levance of the ruling justified, a case, 
Parthasarathy Naidu v. C. Koteswara Rao 
(11) and there is no doubt in that case 
that a Hall Bench of the Madras High 


-Oourt did decide that an election tribunal 


was a Court subject to the revisional 
jurisdiction of tne High Court under s. 115, 
Oivil Procedure Code. But, when that 
judgment is read through, it is perfectly 
clear that that decision was finally in- 
fluenced by the fact that in rules them- 
selves governing the enquiries into elections 
the word “Courts” was used, “Courts” 
were referred to and “Courts” were clearly 
contemplated. That case therefore was 
decided, as a case of this nature must 
be decided, upon the words of the sec- 
tions andthe rules. Similarly, the case 
of the Nagpur Oourt cited to us is of 

(10) (1892) 1 Q B 431; 61 LJ QB 409; 66 L T 518; 40 
W R 450; 56 J P 404. 


(IL) 47 M 369; 78 Ind. Cas, 98; A I R 1924 Mad, 561; 
46 M L J 201; 19 L W 402; (1924) M W N 272. 
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little assistance in the decision of this case 
because in Nilkanthrao v. Jagnath (12), it 
is clear from that judgment that the 
words of the Act itself raferred to “Courts” 
and not to “Judges.” 


We think, therefore, that it is clear that 
it was not the intention of the Legis- 
lature that the words “judicial authority” 
in c]. (iv) of sub-s. 1 (c) ofs. llof Act 
HI of 1801, should be construed to mean 
a Court as such. To do so, we think, 
would be to do violence to the words of 
that section read with other sections, to 
the intention of the Legielature and to the 
long practice of the Legislature in keep- 
ing matters relating to Municipal elections 
for special tribunals, constituted, it is 
true, of judicial authorities, but not as 
Couris under the Act whereby the rights 
in dispute themselves were ‘created. We 
think then, it is clear we have no power 
to interfere under s. 115, Civil Procedure 
Oode and this revision application must 
be dismissed with costs accordingly. 

D. Application dismissed. 


(12) A I R 1931 Nag’ 82; 131 Ind. Cas. 424: 27 NLR 
61; Ind. Rul. (1931) Nag. 88. 
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RANGNEKAR, J. 
VISHWANATH GANSHET KODE 
AND ANOTHER—Derenpants Nos. 1 anp 2— 
APPELLANTS 
VETSUS 
RAGHUNATH GANU PADAVE— 


PLAINTIFF — RESPONDENT 

Minor— Liability of—Debts by guardian in busi- 
ness—Guardian's right to indemnity—Oreditors can 
proceed against business assets—Will—Ezecutor 
authorized to carry on business—Debts in business — 
Executor's right to be indemnified out of business 
assets, 

Although the minor is not personally liable on the 
debts incurred by his guardian in the course of 
business, and although the creditors of the business 
have no right of direct re-course against the minor, 
still his guardian will be entitled to indemnity for 
liability properly incurred out of the assets of the 
business, and the creditors of the business can pro- 
ceed directly against such assets for liability pro- 
perly incurred by the guardian. The principle is, 
that in these circumstances, the creditor is subrogat- 
ed tothe position of the guardian. Sanka Krishna- 
murthi v. Bank of Burma, Ltd. (3), relied on, 
Keshav v. Balaji (1) and Shankar v. Nothu (2), dis- 
tinguished. 

Where an executor is authorized by the will to 
‘carry on business, though he is personally liable for 
the debts which he incurs, he is entitled as against 
the beneficiaries to be indemnified out of that part 
of the testator’s estate which he is authorized by 
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the will toemploy in the business. Ha parte, Gar 
land (4) and Dowse v. Gorton (5), relied on 

S. O. A. from the decision of the First 
Class Sub-Judge, Ratnagiri, in Appeal 
No. 260 of 1931. 

Mr. A.G. Desai, for the Appellant (Defen- 
dant No 1). 

Messrs. R. W. Desai and S, R. Parulekar, 
for the Respondent. 

Rangnekar, J.—Tnis appeal arises out 
of a suit on a promissory note executed by 
defendant No. 2 as guardian and vahivatdar 
of the estate of defendant No. 1 in favour of 
one Bapuji Yeshwant Prabhu, dated Janu- 
ary 30,1928. The plaintiff is the assignee 
of the suit promissory note. The facts are 
that one Ganu Sakharam Kode died pos- 
sessed of considerable property, both mov- 
able and immovable, and consisting, inter 
alia, of a business which he was carrying 
on in his own name. Prior to his death 
he made a will by which he bequeathed 
all his property to defendant No. 1, who was 
his minor adopted sou, and appointed de- 
fendant No. 2, who was the natural father of 
defendant No. 1, as guardian and vahivatdar 
of the estate. By the will the deveased 
authorized defendant No. 2 to manage the 
estate and. to carry on the businees with 
the advice of one Tanavade, whom, the 
will stated, the deceased was going to 
appoint, along with two other persons, as 
“trustees.” It has been found by both 
the Oourts that the clause by which the 
testator directed defendant No. 2 to consult 
Tanavade and the other two so-called trus- 
tees became impossible of perfornance and 
was never acted upon. Tanavade died 
before the transaction in the suit, and had 
become incapable of giving any advice as 
he had become paralytic for some years 
prior to his death, and the other two per- 
sons never accepted the alleged trust and 
never acted as trustees, nor were they con- 
sulted in the management of the estate by 
defendant No. 2. This finding in binding 
upon me in this second appeal. It has also 
been found by both the Courts—and I 
think rightly—that no trust was created by 
the will. i 

The second defendant continued to 
manage the estate and to carry on the busi- 
ness, and ithas been found by the Courts 
below that the estate was benefited by the 
business which defendant No. 2 carried on 
and had expanded out of the profits derived 
in the business. The shop of Ganu Sakharam 
Kode had dealings with the Bombay shop 
of one Bapuji Yeshwant Prabhu and pur- 
chased goods from that shop forsale. In 
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respect of those dealings, a large sum became 
due to Bapuji Yeshwant. An account was 
made in respect of those dealings, and after 
making certain remissions, a sum of Rs. 1,925 
was found due to him, in respect of which 
the promissory note in suit was passed. 
The promissory note recites that defendant 
No. 1 was a minor and also recites the facts 
which I have stated with regard to the 
dealings and the account. It purports to 
be signed by the minor, his signature being 
made by the writer, and also. by defendant 
No. 2. As stated above, the plaintiff is the 
assignee of the promissory note, and both 
the Oourts have held that the assignment 
has been duly proved and is valid in law. 
Various defences were taken by both the 
' defendants which were, however, rejected 
by both the Courts, and a decree in favour 
of the plaintiff was made by the trial Court 
for the sum of Rs. 2,346, with interest and 
costs to be recovered from the estate, both 
movable and immovable, of defendant No.1 
only. The suit against defendant No. 2 
was dismissed, and the defendants were 
made to pay their own ccsts of the suit. 
That decree was confirmed in appeal by the 
First Olass Subordinate Judge of Ratnagiri. 
It is from his judgment that this appeal 
is taken. : 

Mr. Desai relying upon the cases in 
Keshav v. Balaji (1) and Shankar v. Nathu 
(2) contends that the minor was not liable. 
In my opinion the cases relied upon are 
clearly distinguishable on the facts of this 
case. Here, cefendant No. 2 passed the 
promissory note fcr the purposee of the 
business which he was authorized by the 
will to carry on. There was no restriction 
in the will itself upon his powers to con- 
tinue and carry on the business. It is 
clear law that although the minor is not 
personally liable on the debts incurred by 
his guardian in the course of business, and 
although the creditors of the business have 
no right of direct recourse against the 
minor, still his guardian will be entitled 
to indemnity for liability properly incurred 
out of the assets of the business, and the 
creditors of the business can proceed directly 
against such assets for liability properly 
incurred by the guardian. The following 
observations of Mayne in Mayne on Hindu 
Law and Usage, Edn. 9 are relevant 
(p. 299): 


“Similarly, where the guardian or legal repre- 


(1) 34 Bom. L R 996; 141 Ind. Cas. 492; AIR 1932 
Bom. 460; Ind, Rul. (1933) Bom. 97. 

(2) 34 Bom. L R 1001; 141 Ind, Cas, 498; A I R 1932 
Bom. 480; Ind. Rul. (1943) Bom. 107, 
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sentative carries on a business on behalf of the 
minor, creditors of the business have no right of 
direct recourse against the minor or his estate; 
but as the guardian is entitled to indemnity for 
liabilities properly incurred out of the assets of the 
minor embarked in the business, creditors are enti- 
tled to proceed directly against such assets; where, 
therefore, the guardian has no right to indemnity 
against such assets, as where he acted improperly, 
neither have his ereditors. This conclusion is 
arrived at not on considerations of Hindu Law, 
but of justice, equity and good conscience follow- 
ing the English decisions.” : , 

The principle”is, that in these circum- 
stances, the creditor is subrogated to the 
position of the guardian. No authority is 
necessary for this proposition, but if one is 
needed, reference may be made to the cabe 
in Sanka Krishnamurthi v. Bank of Burma, 
Lid. (3). In this case there is no suggestion 
that defendant No. 2 acted improperly. 
There is another way of locking at the facts 
of this case. Defendant No. 2 was certainly 
an executor according to the tenor of the will. 
He was authorized to run the business. 
Now, where an executor is authorise 
ed by the will to carry on business, 
though he is personally liable for the 
debts which he incurs, he is entitled 
as against the beneficiaries to be indemnified 
out of that pert of the testator's estate which 
he is authorized by the will to employ in 
the business: see Ex parte Garland (4) 
and Dowse v. Gorton (5). I think, there- 
fore, the minor would be liable on the proce 
missory note in this case, but his liability 
will be limited to the assets of the business. 
To that extent, therefore, the decree made 
will have to be varied, and the decree will 
run as follows: Plaintiff to recover a sum 
of Rs. 2,346 and costs of suit with future 
interest on Rs. 2,3i6 and the amount of 
costs at the rate of six percent. per annum 
frcm the date of suit till realization from 
the assets of the shop originally carried on 
in the name of Ganu Saknaramshet Kode 
and now carried on by defendant No. Lin 
his own name or any property purchased out 
of the said assets. The defendants to bear 
their own costs of suit. Defendant No. 1 
must pay the costs of the appeal and of 
the appeal in the District Court to the 
respondent. 

8. Decree varied. 

(3) 35 M 692; 14 Ind, Cas, 389; 21 M L J 62%. 

(4) (1904) 10 Ves Jun 110; 1 Smith 220; 7 R R 352. 
R © (1891) A C 190; 60 L J Oh. 745; 64 L T 809; 40 W 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1876 of 1936 
August 10, 1937 
NASIM ALI AND B. K. MUKRERJEA, JJ. 
Kumar GOKUL CHANDRA LAW— 
DEFENDANT— APPELLANT 
. versus 
Haji MOHAMMAD DIN—Puatstive— 
RESPONDENT. 
Specific Relief, Act (I of 1827}, ss. 19, 27-A, 18, 
25 (b)— Plaintiff not debarred from . claiming 
specific performance — Compensation, if can be 


’ awarded — Right ef specific performance of oral 


agreement to lease, if abrogated by s. 27-A—S. 18, 
scope of —df makes contracts invalid — Person 
agreeing to let—-Covenant to do things necessary to 
make transfer effective, if implied—Lease—Contract 
to — Proposal in writing but not acceptance — 
Contract, if in writing— Registration Act (XVI of 
1908)—Scope of — Documents and not transactions 
are affected. : 

Under the provisions of s. 19, Specific Relief Act, 
the Court has power to award compensation to the 
plaintiff for breach ‘of a contract if the plaintiff has 
not debarred himself from claiming specific per- 
formance of the contract. Ardeshir H. Mama .v. 
Flora Sassoon (1), relied on. 

The object of s. 27-A, Specific Relief Act, is not 
to take away the right to claim specific performance 
in cases where such right existed before the intro- 
duction of that section in the Specific Relief Act. If 
there is a valid oral agreement to lease, and it has 
not been followed by a formal or effective transfer, 
it can still be specifically enforced. But if the 
agreement to lease: is not oral but isas indicated 
in s. 27-A, in order to enable the lessor to claim 
specific performance, he must show that the contract 
on which he relies fulfils all the requirements of 
s. 27-A. Section 27-A does not abrogate the right to 


. the specific performance of an oral agreement which 


is given by s.12, Specifie Relief Act, 

Section 18, Specific Relief Act, lays down certain 
rights which the purchaser or the lessee of a pro- 
perty has against the vendor or lessor who having an 
imperfect title thereto contracts to sell or let. It 
does not make the contract invalid. 

Ifa personagrees to let, there isan implied cove- 
nant on his partto do all things necessary to make 
the transfer effective. If the lessor is in a position 
to doallthings that are necessary for completing 
the title of the lessee, thereis no reason why the 
contract to lease could not be epecifically enforced. 
Moti Lal v. Nanhe Lal (9), relied on. 

If there is a proposal in writing and itis also 


-accepted in writing, the proposal and acceptance 


constitute 8 contract in writing. But if the pro- 
posal is in writing but the acceptance is not in 
writing, the entire agreement not being in writing, 
it cannot be said that the contract to lease is in 
writing. Sufdar Raza v. Amzad Ali (2), Bhageerath 
Adhikaree v. Tarinee Chunder Pakrassee (3) and 
Bibee Meheroonnissu v..Abdool Gunee (4), relied on, 
The Registration Act strikes only at documents 
and not at transactions and ifthere isno document 
in existence, the question of an agreement which is 
‘found to be a purely oral agreement as coming 
within the misohief of the law of registration does 


not at all arise. 


C. A. from the appellate decree of the 
Additional District Judge, 24-Parganas, 
dated August 31, 1936. 
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Messrs. Nalin Chandra Paul, Ambict 
Prasanna Sen Gupta and Benoyendra 
Prosad Bagchi, for the Appellant. 

. Messrs. Atul Chandra Gupta, Abul Hus- 
sain and Abdul Aleem, for the Respondent. 

Nasim Ali, J.—This appeal arises out of’ 
a suit for specific performance of contract, 
and in the alternative for recovery of com” 
pensation and for srrears of rent. The 
plaintiff's case briefly stated is as follows: 

The plaintiff is the lessee under Govern- 
ment of premises No. 33, Canal Hast Road. 
By a letter dated February 20, 1932, the 
defendant offered to take lease from the 
plaintiff of the said premises for a term of 
five years at a monthly rent of Rs. 150. 
He also offered to pay the occupier’s share 
of the Municipal taxes in respect of.the 
said premises. This offer of the defendant 
was accepted by the plaintiff and that 
upon the basis of this agreement the de- 
fendant was put into possession of the said 
premises from March 1, 1932. The de 
fendant also agreed to execute a formal 
registered lease embodying these terms. 
Subsequently he refused to execute the 
lease although he was repeatedly asked by 
the , plaintiff todo so. On January 25, 1935 
tne defendant gave a notice to the plain- 
tiff that he would vacate the premises on 
February 28, 1935, alleging that he was a 
monthly tenant and that he did not require 
the premises any longer. The relationship 
of landlord and tenant between them.could 
not be terminated: by the defendant by 
a notice as there wasa verbal agreement 
for five years’ Jease. The plaintiff is, there- 
fore, entitled to have specific performance 
of the oral agreement or in the alternative 
to recover compensation on the basis of the 
rent reserved under the contract and also 
to recover arrears of rent due from Novem- 
ber 1934 to January 1935. 

The defences of the defendant are: 
(1) the plaintiff had no right or title to 
grant apy lease for five years from. Febru- 
ary 1932 in respect of the premises in 
question ; (2) that there was no valid 
agreement for lease for five years which 
could be specifically enforced; and (3) that 
only the rent of January 1935 was due 
and that although he was all along willing 
to pay, he could not pay it as the plaintiff 


. did not send the bill for that amount. 


The trial Court came to the following 
conclusions : (1) that there was no , written 
document embodying the terms of the pro- 
posed lease ; (2) that the letter dated Febru- 
ary 20, 1932, written by the defendant 


‘shows that he offered, to take lease of, the 
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premises for five years as alleged by the 
plaintiff; (3) that the defendant came into 
possession of 
of the agreement as alleged by the plain- 
tiff from March 1, 1932; (4) that the de- 
fendant vacated the premises after giving 
notice from March 1, 1935. On these find- 
ings he refused to enforce the contract 
specifically but under s. 19, Specific Relief 
Act, awarded one year's rent, that is 
Rs. 1,500 as compensation for breach of 
the contract. He also passed a decree 
for arrears of rent for the month of Janu- 
ary 1935. aioe 

The defendant appealed to the lower 
Appellate Court against the decree of the 
trial Court awarding Rs. 1,800 as com- 
pensation for breach of contract. The 
tindings of the lower Appellate Court are 
as follows: (1) that the defendants agreed 
to pay Ks. 150 per month for five years as 
alleged by the plaintiff ; (2) that the defen- 
dant came into possession of the premises 
in pursuance of that agreement; (3) that 
the amount of compensation was rightly 
assesséd at one year's rent by the trial 
Oourt. He accordingly affirmed the decree 
of the trial Court and dismissed the appeal. 
Hace this second appeal by the defen- 
ant. 

It cannot be disputed that under the 
provisions of s. ly, Specific Relief Act, tne 
Court has power to award compensation 

to the plaintiff for breach of a contract if 
“the plaintiff has not debarred himself from 
claiming specitic performance of the con- 
tract: Ardeshir H. Mama v. Flora Sassoon 
(1). The case of the defendant is that the 
contract for breach of which compensa- 
tion has been awarded by the Courts below 
is not specifically enforceable. 

The first contention of the learned 
Advocate for the appellant is that s. 2/-A, 
Specific Relief Act, is a bar to the plain- 
tiff's claim for specitic performance of the 
agreement alleged by him. Section 27-A 
is in these terms: 

“Subject to the provisions of this Chapter, where 
a contract to lease immovable property is made in 
writing signed by the parties thereto or on their 
behalf, either party may, notwithstanding that the 
contract though required to be registered has not 
been registered, sue the other tor spevific per- 
formance of the contract if: (a) where specitic per- 
formance is claimed by the lessor, he has delivered 
possession of the property to the lessee in part 
performance of the contract; and (b) where specitic 
performance is claimed by the lessee, he has in 
part performanee of the contract taken possession of 


(41)55 I A 360; 111 Ind. Oas. 413; A IR 1928 PO 

. 208; 52 B 597; 32 C W N 953; 30 Bom L R 1242; 28. 

L W 257;I i T40 Bom 125; 55 M L J 523; (1928) 
M W N 893; 48 O L J 451 €P O). - 
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the premises on the basis. 


a83 
the property, or being already in prossession con- 
tinues in possession in part, performance of the con- 
tract, and has done some act in furtherance of the 
contract ; provided that nothing in this section 
shall affect the rights of a transferee for considera- 
tion who has no notice of the contract or of the 
part performance thereof.” i f 

Where specitic performance 18 claimed 
by the lessor under this section, the lossor 
must show: (a) that the contract to lease 
is in writing; (b) that it Js signed by both 
the parties; (c) that it is required to be 
registered under the law but has not been 
registered; (d) that there has been deli- 
very of possession of the property by the 
leseor to the lessee iu part performance of 
the contract. 

The contention of the learned Advocate 
for the appellant is that the letter dated 
February 20, 1932, is a contract to lease 
in writing within the meaning of s. 27-A, 
but as it is not signed.by both the parties, 
it cannot be specitically enforced under 
s. 27-A, Specitic Reliet Act. If there is a 
proposal in writing and itis also accepted 
in writing, the proposal and acceptance 
cunstitute a contract in writing: Sufdar 
Raza v. Amzad Alt (2). But ifthe pro- 
posal is in writing but the acceptance is 
not in writing, tne entire agreement not 
bemg in writing it cannot be said that 
the contract to lease 18 in writing (ibid) : 
see also the cases reported in Bhogeeruth 
Adhikaree v. Tarinee Chunder Pakrassee 
(3) and Bibee Meheroonnissa Y. Abdool Gunee 
(4). The letter of february 20, 1932, simply 
contains the offer or counter offer of the de- 
fendant. Tne acceptance of the plainuff of 
this offer was oral and not in writing. ‘Ine 
contract to lease, therefore, in the present 
case is not in writing. ‘The trial Judge 
did not consider this letter as a written 
contract to lease. He deunitely said that 
there was no written contract embody- 
ing the terms ot the proposed lease. He 
evidently treated the letter as evidence of 
the negotiation between the parties relate 
ing to the oral contract ‘Tne lower Ap- 
peliate Court has no doubt observed in one 
part of its judgment that the derendants 
came into possession of tue premises from 
March 1, 1 pursuance of an agreement 
us embodied iu ine letter, but os judg- 
ment read as a whole Clearly indicates 
wat be also nelu taat Lhe coltract was oral 
as alieged vy une plainut and as vund by 
Le Lriwi Court. 

There being no contract to lease in 


(2) 7 O 103; 10 O L R121, 
(3) 14 W R 173. 
(17 W R0% 
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writing in the present case, the question of 
its being signed by both the parties or of 
its being registered under the jaw cannot 
possibly arise. The provisions cf s. 27-A 
are, therefore, not attracted to the facts of 
the present case and the plaintiff cannot 
claim specific performance under that sec- 
tion. The question then is whethers. 27-A 
precludes the plaintif from specific 
performance of an oral contract to lease. 
Under s. 12, Specitic Relief act, the 
specific performance of any contract may, 
in the discretion of the Court, be en- 
forced. But this power of the Court is 
subject to other provisions of Chap. IL, 
p. 2 of the Act. If, therefore, the law 
permits an oral agreement to lease, there 
is no reason why it cannot be enforced spe- 
cifically: In Baranashi Dassi v. Popat 
Velji Rajdeo (5), Woodroffe, J. observed as 
follows : Ks 

“The-next question is. then whether there can be 
. an oral agreement to. lease. It has been so held. 
Section 107, Transfer of Property act, refers to leases, 
that is, actual transfersof prupeity and not to agree- 
ments to lease. Under the Registration Act, ‘lease’ 
includes ‘agreement to lease’. It is not necessary 
to discuss the law as to registration of written agree- 
ments for lease or written and unregistered leases, 
for the agreement before us was a verbal one. It 
is enough to say that s? 49, Registration Act, only 
provides that no unregistered and registrable 
document shall affect any immovable property com- 
prised therein or be received as evidence of any 
transaction affecting such property. What is pre- 
cluded in either case is the affecting of the property. 
Itoy no means follows that an agreement to’ lease, 
that-is, an obligation to "transfer is a transaction 
affecting the property. However, I need not dis- 
cuss what, having regard to the facts and to my find- 
ing that an oral agreement for a lease is valid, is 
unnecessary.” 

Sanderson, O. J. observed in the same 
Case : 

“This involved an implied agreement (oral) to do 
everything necessary to make the agreement effective 
in law, which would include a rìght in the plaintiff 
to call for a formal lease.” 

ln Sanjib v. Santosh (6), this Court observ- 
ed : 

“Oral agreements for leases are allowed by the 
law. lf anysuch concluded agreement......... is not 
followed by any more formal and affective trans- 
for... «there would seem to be no difficulty... . s.e 
in the way of applying the ıule in Walsh v. Lans- 
daie (7) and Bibi Jawahir Kumuri v, Chetierput 
Singh (9), by granting a decree for specific perform- 
ance ot the original agreement.” — 

‘here cannot be any doubt, therefore, 
that an oral agreement to lease could be 


(5) 25 O W N 220; 63 Ind. Cas. 118; A I R 1919 Cal. 
710. 

(6) 26 0 W N 329; 69 Ind. Cas. 877;A IR 1922 
Oal 436; 49 0 507. 

(7) (1882) 21 Ch. D 9; 52 LJ Oh 2;46L T 858; 31 
W & 109 
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enforced specifically before the introduction 
of s. 21-A, Specitic Relief Act, by Act XX 
of 1929. {tis, however, contended by the 
learned Advocate for the appellant that 
after the introduction of s.27-A in Oh. Il, 
Specitic Relief Act, s. 12, must be read as 
controlled by s. 27-A and consequently by 
operation of s.27-A an oral agreement is, 
no longer specitically enforceable. The 
provisicns of 8. 27-A, however, are subject 
to the other provisions contained in Ch. H, 
pecie Relief Act, including s. 12. A 
contract to lease may be oral or in writing. 


it may ‘create a present demise or it may’ 


not. If an agreement to lease creates a 
present demise and operates as a lease, it 
18 required to be in writing and registered : 
(see s. 107, Transfer of Property Act, 1882, 
and s. 17 and s. 2 (7), Registration Act). lt 
it does not create a present demise, it is 
not required to bein writing or registered. 
Now what would happen itan agreement 
to lease creates a present demise, but is 
net registered ? In Sanjib’s case (6), it was 
held by this Court that on such an agree: 
ment a suit for specie performance could 
not be founded even though tne tenant was 
putin possession ın pursuance of the said 
agreement as the document was hit by 
s. 49, Registration Act, and could not, there- 
fore, be putin evidence. In that case the 
learned Judge observed : 

“If I admit the document at all, it seems to me that 
I would be receiving it as evidence of a transaction 
affecting the property.” 


By s. 55 of Act XX of 1929 a lease of 
immovable property if made by a regis- 
tered instrument isto be executed by botn 
the lessor and the lessee. A contract to 
lease which creates a present de- 
mise must, therefore, be now in writing 
and must be signed by both the lessor and 
the lessee. [t must also be registered. In 
view of the decision in Sanjvo's case (6), 
the lessor would be entitled to treat the 
lessee in possession as a trespasser 1f the 
contract was not registered. ln order to 
prevent this fraud, s. 27-A was imbroduced 
into the chapter on speeutic performance in 
Specinc Kenet Act. A proviso has also 
been added to s.49, Kegistration Act, in 
order that sucu unregistered contract may 
be rece:ved as eyidence of a contract in a 


r 


suil tor specitic performance under Oh. ||, © 


Specitic Kelet Act. ne object ofeg. 27-A- 
was, therefore, not to take away the right 
to claim specilic performance in Cases where 
such rights existed before the introduction 
of that section in the Specitic Relief Act. lf 


there is a valid oral agreement to lease, and... 
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it has not been followed by a formal or 
effective transfer, it can still be specifically 
enforced. But if theagreement to lease is 
not oral butis as indicated in s. 27-A, in 
order to enable the lessor to claim specific 
performance, he must show that the contract 
on which he relies fulfils all the requirements 
of s. 27-A, Section 27-A, in my opinion, does 
not abrogate the right to the specific per- 
formance of an oral agreement which is 
given by s. 12, Specific Relief Act. I am, 
therefore, unable to accept the contention 
of the learned Advocate for the appellant 
that 8 27-A operates as a bar to the 
plaintiff's claim for specific performance of 
the oral agreement. 

The second point urged by the learned 
Advocate for the appellant is that the 
plaintiff cannot claim specific performance, 
inasmuch as at the time when the con- 
tract to lease was made, the plaintiff had 
no right to grant a lease for five years, as 
his own lease under Government at that 
ime had only two years to run. Section 18 
Ka), Specific Relief Act, provides that if the 
Kessor had an imperfect title to the pro- 
perty leased at the time of the lease, but 
wf he subsequently acquires interest in 
Khe property, the lessee may compel him 
so make good the contract out of such 
“nterest. Bys. 25 (b) of the same Act a 
sontract for letting property cannot be 
specifically enforced in favour of the lessor 
f the lessor, who, while entering into the 
sontract believed that he had a good title 
‘o the property, but within the time fixed 
“oy the parties or by the Oourt for the 
“ompletion of the letting was unable to 
wive the lessee a title free from any rea- 
ionable doubt. It appears that the plain- 
iff in this case under the terms of the 
snexpired lease had a right to renew the 
-ease at the time when he agreed to let. 
Mi the time when he entered into the 
‘ontract, he therefore believed- that he 
mad good title to the property. It fur- 
her appears that after the contract the 
-ease has been actually renewed for 30 
‘ears (Ex. 8). The plaintiff's claim for 
specifie performance of the contract to 
mase cannot, therefore, be refused on the 
mround that he is not in a position to give 
do lessee a title free from reasonable 
oubt, 

The third point raised by the learned 
"Advocate for the appellant is that under 
he terms of the lease on the basis on 
“hich he holds the land under Govern- 
scent, the plaintiff has no right to sub-let 
without the permission of the Collector 
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of 24-Parganas and as the plaintiff admit- 
tedly did not obtain such permission 
before the contract or the institution of 
the suit, the plaintiff cannot claim speci- 
fic performance of the contract. Bys. 18 
(b), Specific Relief Act, where a person 
Contracts to let property in which he has 
an imperfect title and when the concur- 
rence of other persons is necessary to 
validate the title and they are bound to 
convey at the lessor’s request, the lessee 
may compel him to procure such concur- 
rence. This provision coptemplates a case 
where the third person whose concurrence 
is necessary is bound toconvey at the les- 
sor’s request. It does not contemplate a 
case where the third person is not bound 
to convey. Section 18 lays down certain 
rights which the purchaser or the lessee of a 
property has against the vendor or lessor 
who having an imperfect title thereto 
contracts to sell or let. It does not make 
the contract invalid. The absence of con- 
currence of persons whose consent is neces- 
sary to validate the transfer is no doubt 
a serious defect in the title of the lessee. 
Under the provisions of s. 25 (b), Specific 
Relief Act, the Court cannot enforce a 
contract specifically if the lessor enters 
into a contract believing that he has a 
right to sub-let but within the time fixed 
by the parties or by the Court he cannot 
procure the consent of his landlord to the 
sub-lease. But if heis called upon by the 
lessee or by the Court to obtain the con- 
currence of his lessor and he succeeds in 
obtaining such consent, I see no reason 
why, the contract cannot be specifically 
enforced. If a person agrees to let, there 
is an implied covenant on his part to do 
all things necessary to make the transfer 
effective. If the lessor is in a position to 
do all things that are necessary for com- 
Pleting the title of the lessee, there is no 
reason why the contract to lease could not 
be specifically enforced; see Moti Lal v. 
Nanhe Lal (9). The objection that the 
plaintiff is not entitled to claim specific 
performance of the contract to lease, as he 
did not take the permission of the Collector 
for granting a sub-lease, was not taken 
in the written statement nor was it put 
into issue. It was not debated in any of 
the Courts below. No facts were brought 
to my notice which would go to show that 
there was any reason why such permission 
of the Collector could not be obtained by 
(9) 57 I A 333; 128 Ind. Oas. 652; AI R1390P O 


287; 26 N L R 333: 35 O W N93: 60M L J 223; 
Ind, Rul. (1931) P O 28, 
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the plaintiff within the time fixed by the 
parties or by the Couri., The defendant 
. therefore at this stage cannot be allowed 
to contend that the plaintiffis not entitled 
to claim spezific performance of the contract 
as he did not obtain the sanction of the 
Collector of 24-Parganas to grant a sub- 
lease befcre the contract or before the in- 
stitution of the suit. 

The last point urged by the learned 
Advocate for the appellant is that the 
plaintiff's claim for specitic performance is 
barred by limitation. This point apparently 
was not pressed in any of the Courts 
below. Aiter the oral contract, the defend- 
ant agreed to execute a formal registered 
lease. The time within which this was to 
be done was not specified. A notice was 
served upon the plaintiff by the defendant 
on January 25, 1935, intimating that he 
was &4mcnthly tenant and was entitled to 
vacate by giving a notice. From this 
notice the plaintiff for the first time came 
to know that (he?) would not complete the 
transaction by a formal instrument. The 
suit is evidently within three years from 
that date and consequently it is not barred 
by limitation. The result, therefcre, is that 
this appeal fails and is dismissed with costs. 

B. K. Mukherjea, J.—This appeal is on 
behalf of the defendant and arses out of 
a suit commenced by the plaintiff for 
specific performance of a contract alleged 
to be entered into by and between him 
and the defendant under which the latter 
agreed to take a lease of the property in 
suit for a period of tive years on certain 
terms. Itis alleged in the plaint that the 
plaintiff is the lessee of premises No. 33, 
Canal East Road, under the Government 
and that the defendant by his letter dated 
February 20, 1932, offered to take a 
lease of the said premises for a period of 
five years at a rent of Rs. 150 a month. 
He also offered to pay the occupier'’s share 
of the Municipal taxes payable in respect 
of the premises and wanted the lessor to 
put him in possession of the same as soon 
as it was fit for occupation. This offer was 
accepted by the plaintifi on February 23, 
1932, and on March 1 next the defendant 
was put into possession and he occupied 
the premises since then on payment of 
the stipulated amount of rent and taxes. 
No registered lease was executed between 
the parties and on January 25, 1935, 
the defendant gave a notice to the plaint- 
iff that he would vacate the premises on 
the last day of February jollowing, al- 
leging that he was a monthly tenant 
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under the plaintiff and did not require the 
premises any further. Oo February 22, 
1935, the present suit was instituted by 
the plaintiff and the plaintiff claimed a 
specie performance of the contract men- 
tioned above under which the plaintiff 
agreed to lake a lease for a period of five 
years. In the alternative, the plaintiff claim- 
ed compensation under s. 19, Specific 
Relief Act. There was an additional prayer 
for rent for three months from Novem- 
ber 1934 to January 1935. 

The defence was that there was no valid 
concluded agreement; that the plaintiff 
himself had no title to tne property at the 
date of the contract, and that the contract 
was wanting in mutuality and the’ defend- 
ant was really a monthly tenant in res- 
pect of the premises in suit which he 
vacated after proper notice to quit on 
February 28, 1935. The plaintiff there- 
fore was not entitled either to specific per- 
formance or to compensation under s. 19, 
Specific Relief Act. As regards the claim 
for rent, it was said that the rent for the 
month of January 1935 only was due and 
that the defendant was ready and.willing 
to pay the same. The trial Cours came to 
the conclusion that there was a concluded 
agreement under which the defendant 
promised to take a lease of the premises in 
suit for a period of five years but as the 
property was already Vacated, the Oourt 
below did not think it proper to decree the 
claim for specific performance. It gave 
plaintiff a relief by way of compensation 
under s, 19, Specific Relief Act, and fixed 
the compensation at Rs. 1,800 which wase 
one year's rent payable in respect of the 
premises. ‘lhe claim for rent for the month» 
of January 1935 was also allowed. This 
decision was affirmed in appeal by the 
Oourt of Appeal below. Mr. Nalin Chandra 
Paul who appears in support of the secon diii 
appeal has challenged the propriefy of the 
decision of the Courts below on a number 
of grounds and I propose to take them ul 
one after another. 

In the first place it is said that the con: 
tract to lease not being signed by the 
parties or on their behalt, no specitic per— 
formance could be claimed under s. 27-A, 
Specitic Relief Act, even though there were 
acts or part performance as contemplatec 
by the section, This section (27-A), was in- 
serted in the Specine Relief Act by s. : 
of the Amending Act XXI of 1929, the same 
Act by another section introducing the 
Proviso to 8. 49, Registration Act. It giver 
effect to the doctrine of part performance 


1938 < 
enunciated in s. 53-A, Transfer of Prop- 
erty Act, by allowing a specific enforce- 
ment of a contract to lease which is in 
writing and signed by both the parties or 
on their behalf and which, though required 
to be registered, is not registered, pro- 
vided there are acts of part perform- 
ance within the meaning of the section. 
The Legislature makes this special provi- 
sion With regard to “contract to lease” 
which, in my opinion, has been used in the 
same sense as an “agreement to lease” 
under s. 2, cl. (7), Registration Act, and 
which is compulsory registrable if it 
comes under s. 17, cl, (d) of the Act. The 
section does not contemplate a case where 
one party has agreed to grant ortake a 
lease at some future time or the terms of 
which are to be defined by documents 
which are to be executed or afterwards, 
but is confined to cases where an agree- 
ment creates a present and immediate 
demise. As the Judicial Committee observed 
in Hemanta Kumari Debi v, Midnapur 
Zamindari Co., Ltd. (10) : 

“An ‘agreement for a lease’ which a lease is by 
the statute declared to include must.............. be 


a 
document which effects an actual demise and 
operates as a lease.” 


It appears to me that it is for this rea- 
son that the Legislature has made the 
aforesaid provision in s. 27-A, Specific 
Relief Act; for, in any other contract, e. g. 
for sale, exchange or mortgage, no deed in 
writing or registered is necessary and 
there will be no difficulty in proving such 
contracts, even if unregistered, either for 
the purpose of part performance of for 
specific enforcement in law. It was held 
by this Court in Sanjib v, Santosh (6), 
that when the agreement to lease created a 
present demise, then evenifthe lessee got 
possession of the property in pursuance of 
the same, he could not sue for specific 
perfcrmance because he could not prove the 
agreement which required registration. 
This Section (27-A), is obviously aimed 
at removing this difficulty. It is curious, 
however, to note in this connection that 
the Proviso to s. 49, Registration Act, 
which was inserted by the same Amending 
Act- is not confined to cases where there 
has been delivery of possession or other 
acts of part performance, and it is laid 
down in the most general fashion that any 
registered document affecting immovable 
properties and required by the Act or by 


+ (10) 46 I A 240; 53 Ind, Cas. 534; A I R 1919PC 
19; 47/0 485; 37 M L J 525:17 AL J 1117; 24 O W 
N 177; (1926) M W N 66;27M LT 42; 11 LW 301; 
310 L J 298; 22 Bom L R 488 (P O), 
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the Transfer of Property Act to be regis- 
tered, may be received as evidence of 
contract in a suit for specific performance 
under Ch. II, Specific Relief Act, or for 
proving part performance under s. 53-A, 
Transfer of Property Act. 

The Legislature, it seems, has made an 
exception to the general rule contained in 
this Proviso by s. 27-4, Specific Relief 
Act. If the contract to be enforced isa 
contract to lease: within the meaning of 
s. 27-A, it is incumbent upon the plaintiff 
to show not only a contract in writing 
signed by both the parties but also 
delivery of possession of the property in part 
performance of the contract. In the 
present case, therefore, the controversy 
Barrows down to the short point as to 
whether there can be said to be any contract 
upon which the plaintiff relies, which ope- 
rates as present demise and which requires 
to be registered under the provisions of the 
Registration Act. If this question is 
answered in the affirmative, the appellant 
can certainly insist that all the forma- 
lities of s. 27-A, Specific Relief Act, should 
be complied with before the plaintiff is 
given a decree for specific performance. 
Mr. Gupta appearing on behalf of the 
respondents seeks to repel his argument by 
saying that the case would not come at all 
within s. 27-A, Specific Relief Act, as 
there was no contract in writing which 
would require registration and even if 
the letter of February 20,1932, be consider- 
ed as embodying that agreement, it did not 
purport to create a present lease and did not 
come within the mischief of the law of 
registration. In my opinion this view is 
sound and must prevail, 

Tt is not the case of either side that 
there was any written contract in this 
case of which specific enforcement was 
prayed for. The plaintiff stated in the 
plaint that the letter of February 20, 1932, 
contained the proposals of the defendant 
and that they were accepted by the plaintiff 
on February 23, following. No letter of 
acceptance is admitted to have been 
received by the defendant and none was 
produced in the case, and it cannot be 
said therefore either infact or in law that 
this letter of February 20, 1932, which 
at best contained the offer or the counter- 
offer of the defendant, did constitute the 
entire agreement within the meaning of 
law. It may be that if the contract was 
entered into by exchange of letters, the 
letter of offer as well as that of acceptance 
both taken together might constitute the 
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whole lease which would require registra- 
tion under the Jaw if they purported to 
create any instant demise; but the facts 
in this case are otherwise. The trial Court 
camé to the definite conclusion that the 
agreement was oral, implying thereby that 
the letter of February 20, 1932, was a 
mere piece of evidence from which the 
terms could be gathered, and although our 
attention has been drawn to an observa- 
tion in the lower Appellate Court's judg- 
ment to the effect that the defendant came 
into possession of the premises in pursuance 
of that agreement as embcdied in the 
letter, the learned Additional District 
Judge did not intend in my opinion to say 
more than this that the terms of the agree- 
ment were to be found in the letter of 
February 20, 1932. It can never be 
taken to be a finding that the letter in 
question embodied the whole contract bet- 
ween the parties and it cannot be looked 
upon as a concluded contract which would 
amount to an agreement to lease within 
the meaning of s. 2, cl. 7, Registration 
Act. In this view, I need not consider the 
other question as to whether the agree- 
ment to lease can be said to create a 
present demise in view of the fact that 
the lease did not effect immediately on the 
date that the agreement was said to have 
been entered into; and itis unnecessary 
also to consider as to whether the inten- 
tion of the parties was that the agreement 
by itself would create the lease without 
the necessity of any further formal docu- 
ment. The Registration Act strikes only 
at documents and not at transaction, and 
if there is no document in existence, the 
question of an agreement which is found 
to be a purely oral agreement as coming 
within the mischief of the law of registra- 
tion does not at all arise. In my opinion 
it cannot be seriously argued thats. 27-A, 
Specific Relief Act, lays down certain addi- 
tional requirements and that after the inser- 
tion of this section itis necessary that all 
contracts to lease must be made by writing 
which has tobe signed by both the parties 
to the contract. 1 would, therefore, over- 
rule the first contention that has been put 
forward by Mr. Paul. 

The second argument that is raised by 
Mr. Paul is that the contract could not be 
specifically enforced asthe plaintiff know- 
ing full well that he had no right as a 
lessee under Government for a period of 
five years from the date of the contract; 
agreed to let out the premises to the defen- 
dant for that period. This contention was 
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not seriously pat forward in either of the 
Courts below and in my opinion has got no 
substance. The plaintiff was a lessee under 
the Government for a period of 30 years 
and the pericd would run out in course of 
two years more after February, 1932, It 
appears also that there was a renewal 
clause in the plaintiffs lease with the 
Government under which the plaintiff was 
entitled to get a renewed lease for another 
period of 30 years in terms of the said 
agreement and the finding ectually is that 
the plaintiff has got a renewed lease in 
accordance with those terms for another 
period of 30 years. Under these circum- 
stances the question of want of title does not 
at all arise in the present case. 

The third contention that is raised by 
Mr. Paul is that even ifthe plaintiff had 
title, he could not grant a lease without 
the consent of his lessor, and as no such 
consent was taken even at the date of the 
institution of the suit; there was no legally 
binding contract which could be enforced 
in law. This argument would have been 
of some substance had there not been an 
infirmity attached to it by reason of the 
fact that there was no foundation laid for 
this contention either in the pleading or 
in the issues. It is perfectly true that if 
this fact was pleaded by the defendant in 
the written statement, the Court could 
have insisted upon the plaintiff's getting 
the required sanction from the Government 
before the plaintiff could get a decree for 
specific performance or the decree could 
have been passed in tte conditional form in 
which it was passed in the case of Moti Lal v. 
Nanhe Lal (9), that went up to the Judicial 
Committee and is reported in 57 I. A, 333 
[Mott Lal v. Nanhe Lal (9)]. As observed by 
the Judicial Committee in that case, when 
the plaintiff cannot lease out the land with- 
out the consent of some otker person, the 
cuntract must be deemed to contain an 
implied covenant on his part todo all that 
is necessary to effect such transfer. Had 
the. question been raised properly at any 
stage of the suil, the plaintiff could have 
satisfied the Court as to what the circum- 
stances really were, for, as a matter of fact, 
the defendant was enjoying the possession 
of the property without any objection for a 
period of nearly three years and he could 
also have secured the consent if it was 
necessary even at the date when the decree 
was passed. Under these circumstances 
it would not be proper to allow this ques: 
tion to be raised for the first time in» 
second appeal, seemg that it is nota true 
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point of law but requires investigation of 
facts which can be done only after proper 
evidence is adduced on this point in the 
trial Court. The last contention which 
raises the plea of limitation cannot cer- 
tainly be seriously pressed. Accepting that 
the plaintiff's story is correct and it is 
found to be correct by the Courts below, 
the date of the contract was February 23, 
1932, and even from that date the present 
suit was within three years. The result 
is that [agree with my learned brother that 
the appeal should be dismissed. 


D. Appeal dismissed. 
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Criminal Appeal No. 492 of 1937 
February 11, 1938 
Beaumont, C. J., RANGNEKAR, 

N. J. Wania AND Wasscoopew, JJ: 
YARMAHOMED AHMEDKHAN— 
ACOUSED—APPELLANT 
versus 


EMPEROR—Opposite Party 

Bombay City Police Act (IV of 1902), ss. 27, 128— 
Order under -s. 27, foundation of—Powers of 
Commissioner — Breach of order — Penalty, when 
can be imposed — Validity of order if can be 
impeached by Court-Charge before Magistrate under 
s, 128—Matters regarding which it is incumbent upon 
Magistrate to be satisfied, stated—Charge under s. 128 
—Burden of proof. 

It is clear from the language of s. 27, Bombay City 
Police Act, that the foundation for any order under the 
section is the movement or encampment of any gang 
or body of persons, The Commissioner of Police has 
no power under the section to deport anyone whom 
he regards as a dangerous or undesirable character 
apart from his actions as a member of a gang or 
body of persons moving or encamping in the city, 
Emperor v. Gulbadin Pathan, Cr. Rev. No. 504 of 
1934, decided on February 8, 1935, by Beaumont, O. J. 
and N. J. Wadia,J., referred to. 

It is a well-established principle that where an 
Act confers upon an authority power to make an 
order in certain conditions, and it is sought to 
impose a penalty for breach ofan order made by the 
authority, it is incumbent upon the Court hearing 
the charge to consider whether the order was prop- 
erly made and tobe satisfied'on two points: first 
that the authority has acted reasonably and not 
capriciously or oppressively ; and secondly, that the 
conditions imposed by the statute have been ob- 
served. Although, therefore, an order made under 
s. 27 is an order made by an executive officer, and 
is not subject to appeal or revision in any Oourt yet, 
when an attempt is made to impose a penalty for 
breach of an order made under the section, the 
validity of the order can be impeached by the Court. 
Emperor v. Anna Vithoba (1), relied on. 

In all charges before a Magistrate under s. 128, 


: City of Bombay Police Act, itis incumbent upon 


the Magistrate to be satisfied, first that the accused 
was informed by the Commissioner of the charge 
against him with sufficient particularity to enable 


YARMAHOMED AHMEDKGAN v. EMPEROR (BOM) 


839 


him to answer the charge, and that he was given 
an opportunity of so answering ; and secondly, that 
there was material before the Commissioner of 
Police on which he could properly hold that the con- 
ditions of s. 27 had come into operation. [p. 841, col. 


“The burden is upon the prosecution to satisfy the 
Court that the order alleged to have been disobey- 
ed was a valid one. eae 

Or. A. against conviction and sentence 
passed by the Chief Presidency Magistrate, 
Bombay. 

Messrs. G. C. O'Gorman, A. R. Gadkari 
and S. K. Ambedkar. for the Accused. 

Mr. M.C. Setalvad, Advocate-General, 
Mr. P. B. Shingne, Government Pleader and 
Mr. C, M. Eastley, Public Prosecutor, for 
the Crown. 

Beaumont, C. J—This is an appeal 
against the conviction of the appellant 
under s. 128, City of Bombay Police Act, 
1902, by the Ohief Presidency Magistrate, 
who imposed a fine of Rs. 201. Section 128, 
City of Bombay Police Act, provides: 

“Whoever, within two years from the date of his 
removal under the provisions of s. 27, returns to 
any place within the City of Bombay, without 
the permission in writing of the Oommissioner of 
Police, shall be punished with imprisonment for a 
term which may extendto two years or with fine 
or with both.” 

The appellant admits that on November 
2, 1936, au order was made by the Com- 
missioner of Police purporting to act 
under s. 27, City of Bombay Police Act, 
under which the appellant was removed 
from Bombay. He further admits that he 
returned to Bombay within two years from 
the date of such removal; but he contends 
that the order which the Commissioner of 
Police purported to pass under s. 27 
of the Act was not justified by the terms 
of that section, that the appellant's re- 
moval was not, therefore, under the pro- 
visions of s. 27,and that he is not liable 
to punishment under s 128. Section 27 
(1), City of Bombay Police Act is in these 
terms: 

“Whenever it shall appear tothe Commissioner 
of Police thatthe movements or encampment of 
any gang orbody of persons inthe City of Bombay 
are oris causing cr calculated to cause danger or 
alarm, or a reasonable suspicion that unlawful 
designs are entertained by such gangor body or 
by any member or members thereof, or that an 
outbreak of epidemic disease is likely to result from 
the continued residence in the City of large num- 
bers of pauper immigrants, the Commissioner of 
Police may, by beat of drum or otherwise as he 
thinks fit, direct the members of such gang or 
body or such immigrants soto conduct themselves 
as shall seem necessary in order to prevent violence 
and alarm or the outbreak or spread of such 
disease, or to disperse and remove themselves to 
such place or places, by such route or routes, and 
within guch time, asthe Commissioner of Police 
shall prescribe.” 
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‘The scope of the power vested:in the 
Commissioner under that section was dis- 
cussed by a Division Bench of this Court 
in Emperor v.Gulbadin Pathan, Criminal 
Revisicn Application No. 504 of 1934, decid- 
ed on February 8, 1935, by Beaumont, 
C.J. and N. J. Wadia, J. and it was 
there pointed “out that the section is of 
very limited application. The section is 
one of a group of sections, extending 
from s.. 23 to e. 29 (both inclusive), 
which are headed: “Special Orders” and 
which confer upon the Commissioner of 
Police power to deal with various emer- 
gencies so as to secure the public safety, 
and the ordersto be made by the Com- 
missioner under those sections are mainly 
of a strictly temporary character. Apart 
from s. 27, the cnly power of externment 
which is given to the Commissioner is 
under s. 28, which has since been repeal- 
ed and re-enacted in another Act, under 
which a prostitute may be expelled frm 
Bombay, but any such order of expulsion 
is subject to the approval of the Governor- 
in-Council. It is clear from the language 
of s. 27 thatthe foundation for any order 
under the section is the movements or 
encampment ‘of any gang cr body of per- 
sons. Before any action can be taken 
under that’ section, it must appear to the 
Commissioner that the movements or en- 
campment of a gang or body of persons 
are or is causing or calculated to cause 
danger or alarm, or a .reasonable sus- 
picion that unlawful desigus are entertain- 
ed by such gang or body or by any 
member or members thereof; then only can 
the Commissioner give directions to the 
members of the garg or body. The Com- 
missioner hasno power under the section 
to deport anyone whom he regards as a 
dangerous or undesirable character apart 
from his action as a member of a gang or 
body of persons moving or encamping in 
the city. 

The facts established in this case are 
that the appellsnt was a resident in 
Bombay from 1910 to 1920, during which 
period he worked for the P. & O. Co. From 
1920 to 1980 he was a sarang of the 
Obhachi Pathans, who were employed by 
the P. & O. Co. and other shippers. 
In the year 1930, one Khan Saheb Abdul 
Kudus Khan was appointed by the P. & O. 
Co. a sarang both of the Chhachi and 
Peshawari Pathans, and this appointment 
may well have annoyed the appellant. On 
July 31, 1930, an order was made by the 
Commissioner of Police purporting to act 
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under s.27 expelling the appellant from 
Bombay for a period of two years. 


After the expiration of such period the 
appellant returned to Bombay; and in the 
year 1934, a serious assault was committed 
on Khan Saheb Abdul Kudus Khan, but’ 
no offence in respect thereof was proved 
against the appellant On March 8, 1934, 
a further order was made by the Oom- 
missioner of Police against tbe appellant - 
under s. 27 expelling him from Bombay | 
for afurther period of two years. The 
validity of the orders of 1930 and 1934 
was not challenged, and it is irrelevant 
to consider whether they were validly 
made. In March 1936, the appellant again 
returned to Bombay and the Commissioner 
warned him to be of good behaviour, 
and thereupon he again returned to his 
native place. In April 1936, Kudus Khan 
resigned, and the CObhachi Pathans in 
Bombay elected the appellant as their 
leader, and he returned to Bombay and 
applied tothe P. & O. Co. to appoint him 
sarang of the Chhachi Pathans. However, 
the P. & O. Co. appointed one Mabroopsha, 
a Peshawari, to be sarang both of the 
Peshawari and Chhachi Pathans. On 
November 2, 1936, a further order was 
made by the Commissioner under s. 27 
expelling the appellant and two others 
from Bombay, and it is that order which 
is called in question. The appellant 
maintains that it is not shown that there 
was any material before the Oommis- 
sioner of Policeon which it was possible 
for him to be satisfied thatthe case fell 
within s. 27; andthe main question on 
this appeal relates to the powers of the 
Court to deal with an order purporting to 
have been made under s. 27, City of 
Bombay Police Act. 

It is argued by the Advocate-General 
in the first place that under s. 27 it 18 
the Commissioner, and the Commissioner 
alone, who isto be satisfied, and that if 
the Commissioner affirms that he is satis- 
fied asto the matters referred to in the 
section and thereupon makes an order 
under the section,no Gourt can question 
such order. It may be conceded that an, 
order made under s, 27 is anorder made 
by an executive officer, and is not subject 
to appealor revisionin any Court. But, 
it is a very different matter to affirm that 
when an attempt is made to impose a 
penalty for breach of an order made under 
the section, the validity of the order can- 
not be impeached. The learned Advocate- 
General admitted that the logical conse- 
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‘quence of his argument must be that the 
Commissioner can banish anyone from 
Bombay, without a particle of evidence 
against him, without preferring any charge 
and without hearing him, merely by affirm- 
ing that the Commissioner is satisfied that 
the case falls within s. 27. Thisis really 
a reductio ad absurdum. The Advocate- 
Generel maintains that it is in the 
interests of the public that the Commissioner 
of Police shouldhave wide powers of ex- 
pelling persons whose actions are likely to be 
a danger tothe public, and that the safeguard 
against any abuse of that absolute power 
lies in the sense of responsibility of the Com- 
missioner. In relation to the latter argu- 
ment, it must be borne in mind that the Com- 
missioner dces not inquire into these cases 
himself ; he deputes for such enquiry .some 
subordinate Police Officer, whose sense of 
responsibility may not be as high as his 
own ;and whose impartiality may not be 
beyond question. In relation tothe former 
argument, the language cf s. 27, as we have 
pointed out, shows that the Legislature 
did not intend to give to the Commissioner 
of Police any general power to banish 
dangerous characters ; and it is relevant to 
the argument of the Advocate-General, 
though not tothe construction of the Act, 
to point out that in the statement of objects 
and reasons for the Act published in the 
Bombay Government Gazette of January 
31, 1802, it is: stated that in s. 27, the 
provisions of s.46 of Bombay Act IV of 
1890 have been modified so as to give the 
Commissioner of Police power to control the 
influx of famine refugees or other immi- 
grants whose présence may involve risk to 
health or property. The Legislature has 
provided in Ch. VII, Criminal Procedure 
Code methods by which a dangerous charac- 
ter, who has not committed any actual 
offence, may be controlled, and it is open 
to the Commissioner of Police to initiate 
proceedings under that chapter. 

We need hardly point out that power to 
banish a person who has committed no 
offence from the cily where he has been 
residing for many years, to break up his 
home and destroy his business without any 
trial and solely at the discretion of an exe- 
cutive officer, is one which no civilized 
Legislature is likely to grant. In our opin- 
ion, it is a well established principle that 
‘where an Act of Parliament confers upon 
‘an authority power to make an order in 
certain conditions, and it is sought to 
impose a penalty for breach of an order 
- made by the authority, it is incumbent upon 
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the Court hearing the charge to consider 
whether the order was properly made and 
to be satisfied on two points ; first that the 
authority has acted reasonably and not cap- 
riciously or oppressively ; and secondly, that 
the conditions imposed by the statute bave 
been observed. This principle was acted 
upen by a Division Bench of this Court 
in relation to an order made under s. 27, 
City of Bombay Police Act in Emperor v., 
Anna Vithoba (1). In all charges before 
a Magistrate under s. 128, City of Bombay 
Police Act, it is, in our judgment, incumbent 
upon the Magistrate to be satisfied, first 
that the accused was informed by the Com- 
missicner of the charge against him with 
sufficient particularity to enable him to 
answer the charge, and that he was given 
an opportunity ofso answering; and second- 
ly that there was material before the Com- 
missioner of Pclice on which he could pro- 
perly hold that the conditions of s. 27, had 
come into operation. It is quite true that 
it is forthe Commissioner to be satisfied, 
and not for the Court. All that the Court 
can dois to see that there was material 
before the Commissioner on which he could 
properly be satisfied. If in any such pro- 
ceedings the Commissioner claims privi- 
lege for any document on which he acted, 
the Court will have to consider such claims; 
but in any event, we can see no reason why 
the Commissicner should not give evidence 
before the Uourt as to the genera! character 
of the material which he had before him. 
The second argument of the Advceate- 
General was that, assuming that it was 
open to the Court to question the order, 
then assoon as the Commissioner produced 
an order purporting on the face of it to 
have been made under s. 27, the burden 
was on the accused to show tuat the order 
was invalid. This is lo reach the same 
result by another route and to make it im- 
possible tochallenge the order, because the 
accused person cannot know what material 
the Commissioner had before him unless 
the Commissioner chooses to disclose the 
nature of such material. In our opinion, the 
burden is upon the prosecution to satisfy 
the Court that the order alleged to have 
been disobeyed was a valid one. The third 
argument of the Advocate-General was 
that if the burden did rest upon the prose- 
cution to prove thatthe order was valid, 
such burden was discharged. Itis neces» 
sary, therefore, to notice the relevant evi- 
(1) 33 Bom. L R 1164; 135 Ind. Oas. 484; AIR 


1931 Bom. 514; (1931) Or. Oas, 946; 33 Or. L J 169; 
Ind, Rul, 41932) Bom, 100. 
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dence which was before the learned Chief 
Presidency Magistrate. The frst witness 
called was Mohammad Hayad Mohammad 
Aslam, Police Inspector, in charge of Pathan 
Branch. He is a Peshawari, and it may be 
noted in passing that the accused ques- 
tioned his impartiality in irlation to any 
dispute between the Crhbachis and the 
Peshawaris. The evidence of the witness 
was that after the return of the accused to 
Bombay in April, 1936, complaints were 
received against the accused by the Com- 
missioner of Police that he was stirring 
up trouble among the Chhachi Pathans 
and that he contemplated an assault on 
Mahroopsha. The witness was deputed to 
enquire into the matter, which he did, and 
he made areport against-the accused and 
three others. The report was placed before 
the Deputy Commissioner and subsequently 
before Mr. Rowland, the then Acting Oom- 
missioner of Police, who heard the accused 
in the presence of the witness. It is appa- 
rent from that evidence that all that the 
Commissioner of Police had before bim was 
a report of the witness, and that report has 
not been produced. In the absence of that 
report itis impossible for the Oourt to say 
from the Inspector’s evidence that the 
Commissioner of Police had any material 
before him on which he could have arrived 
at the conclusion that the conditions of 
8.27 had been brought into play. On the 
face of it itis difficult to suppose that a man 
who had lived in Bombay for twenty years 
was a member of a gang whose movements 
or encampment were causing alarm. ~ 

The only other material witness was 
Mr. Rowland, the Acting Commissioner, who 
was called us a witness by the Court. His 
evidence was that before passing the order 
he told the accused the general nature of 
charge against him and asked him whether 
hehad anything tosay in answer, but he 
did not read to him the evidence. On the 
evidence of the Commissioner we think that 
there is no ground for holding that the 
procedure was unfair. The Commissioner, 
in our opinion, was nut bound to disclose 
the evidence which he had. We think the 
expression used by the Commissioner, “He 
was told generally what tne allegations 
were’ is rather vague. The accused should 
always be given as many particulars as 
possible. However, the Commissioner can- 
not be expected to remember exactly what 
he said on the occasion in question, and 
we accept his evidence that the appellant 
was told the charge and was examined in 
his defence. 
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There is, however, nothing in the Com 
missioner’s evidence to suggest that the 
case was brought within s. 27. He did not 
produce the report on which he acted; nor 
did he give any evidence whatever as to 
the nature of the material which he had 
before him. His order recites that “the 
under-mentioned persons”—that is, the 
accused and two others.—“are members of 
a gang whose movements are calculated to 
cause danger and alarm, or a reasonable 
suspicion that unlawful designs are enter» 
tained by such gang cr body or by a mem- 
ber or members thereof.” That recital 
clearly suggests that the three accused per- 
sons were members of a large gang, and 
not that they themselves constituted a gang, 
But the Oommissioner in his evidence 
says: “This gang was put up before me,” 
referring apparently only to the three 
accused before him. In our judgment, there 
was no evidence before the Chief Presi- 
dency Magistrate that the accused had been 
removed under the provisions of s. 27, 
since the évidence failed to establish that 
any valid order had been made under that. 
The appeal, therefore, must be allowed, the 
conviction of the accused set aside, and the 
fine, if paid, refunded. 

8. Conviction set aside. 





CALCUTTA HIGH COURT 
Civil Appeal No. 147 of 1934 
November 23, 1937 
S. K. GHOSE AND PATTERSON, Jd. 

S. MASSIRAT HOSSAIN AND OTHERS 
— PLAINTIFFS— A PPELLANTS 

VETSUS | 
HOSSAIN AHMAD OHOUDHURI— 
Derenpant No. LAND sNOTHER— 
RESPONDENTS ' 

Civil Procedure Code {Act V of 1908), a. 92— 
Public trust—Rules to determine nature of trust— 
Substance of trust and intention of creator must 
be looked to—Only Rs. 353 out of income of Rs. 1,300 
dedicated in favour of public~Trust held was 
public trust—Suit for removal of trustee—Transferee 
of trustee, if necessary party. 

There isnoherd and fast rule that merely be 
cause there are certain provisions in favour of pri- 
vate individuals and certain others in favour of 
the public, that, therefore, the casa falls within or 
without the class of public trusts to which s. 92, 
Civil Procedure Oode, applies, The words “ public 
trust of a charitable or religious nature " should 
be given their ordinary meaning and the real sub- 
stance of the trust and the primary intention of the 
creator of the ,trust must be looked to in every case. 
Mohamad Shafiq Ahmad v. Mahamad Mujtaba (2) 
and Shabbir Hussain v. Sheikh Ashiq Hussain (3), 
referred to. ‘ 

Where a wakf under which Rs, 353 were to be used 
for public purpose out of an income of Rs. 1,300 a year 
from wakf property : 


“appointment of a new mutwalli 


#1958 
Held, that there was public trust under s. 92. 
In a suit under s. 92, Civil Procedure Oode, for 
the removal of a trustee the transferee of the trustee 


is nota necessary party. Abdur Rahim v. Abu 
Mohamad Barkat Ali (16), referred to. : 
of the 


C.P. {rom the original decree 
Additional District Judge, First Court, 
Dacea, dated June 11, 1934. 

Mr. Abdul Hossain, for the Appellants.. | 

Messrs. Jatindra Nath Sanyal, Ama- 
rendra Mohan Moitra (for Defendant No. 1), 
Messrs. Bhupendra Nath Roy Choudhury 
and Satya Priya Ghose (for Defendant 
No. 2), for the Respondents, 

S.K. Ghose, J.—This is an appeal by 
the plaintiffs in a suit instituted under s. 92, 
Civil Procedure Code, for removal of defen- 
dant No. 1 from the post of mutwalli, for 
in his 
place, and for certain other reliefs. The 
plaintiff's case is based upon the existence 
of a wakf which was created by a wakf- 
nama dated 6th Aswin 1305, in accordance 
with the terms of which defendant No. 1 is 
the present mutwalli. Plaintiff's case is that 
defendant No. 1 has been neglecting to 
look after the estates and his duties as 
mutwalli in breach of terms of the 
wakfnama and committing acts of misap- 
propriation. Their further case is that 
defendant No.1 has come under the evil 
influence of defendant No. 2 who has in- 
duced him to come to an arrangement by 
which the wakf properties have been leased 
to defendant No. 2 in return for an annual 
payment of Rs. 1,200 which again defend- 
ant No. | has been spending for his personal 
benefit. Various other acts in breach of 
the trust are complained of. The plaintiffs 
who are three in number allege that they 
are interested in the trust and they bring 
the suit praying for reliefs which are 
specified in para. 22 of the plaint. These 
reliefs are directed both against defendants 
Nos. 1 and 2. Defendant No. 1 filed a 
written statement denying the allegations 
of malfeasance and misfeasance and con- 
tending that he bas observed all the provi- 
sions of the wakfnama and further that be 
has given an ijara of the properties to 


‘defendant No. 2 as an arrangement which 


would benefit the wakf estates in accord- 
ance with the provisions of the wakf. 
Defendant No. 2 filed a written statement 
admitting the aforesaid ijara and contend- 
ing that he is not a trustee, and as such, ke 
is not a necessary party in the suit, but 
that heisonly a bona fide lessee for con- 
sideration and therefore he should be dis- 
missed from the suit. On February 24, 


1934, the Subordinate Judge tried first 
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Issue No. 5 on the point whether defen- 
dant No. 2is anecessary party. He held 
that defendant No. 2 is not a necessary 
party. On May 14, 1934, the Subcrdinate 
Judge took up the case for hearing, and in 
the result, he dismissed iton his finding 
as to Issue No. 2 which rung thus: ‘Is the 
subject-matier of the suit public or private 
wakf? Is it partly public and partly pri- 
vate ? Whether the suit is maintainable in 
this Court ?” The Subordinate Judge held 
that the subject-matter of the suit is substan- 
tially a private wakf or at least partly public 
and partly private and that the suitis not 
maintainable unders. 92, Civil Procedure 
Code In that view he dismissed the suit. 
Hence this appeal by the plaintiffs. The 
first question raised in this appeal is 
whether the Subordinate Judge is right in 
determining Issue No. 2, namely that the 
suit is not liable to be brought under 
s. 92, Civil Procedure Oode. The answer 
to this will depend upon the view that is to 
be taken of the character of the wakfnama 
dated 6th Aswin 1305? 

The document recites that the executant 
Nasibannessa executed a previons twaliat- 
nama in order to create “a perpetual wakf 
in the name of Allah for religions, pious and 
charitable purposes of all the properties” 
that she got from her husband excepting 
some which she had kept for her own per- 
sonal use and that the wakf of 1305 was 
executed in order to meet certain legal 
objections. The document repeats that the 
intention of the donor is to dedicate the 
properties “for the pleasure of Gcd and 
in the interest of religion”. She appoints 
herself as the first mutwalli and makes 
provision for the appointment of future 
mutwallis. The first charge on the estate 
is the allowance of the mutwalli and the 
naib mutwalli. After meeting these charges, 
it is provided that the net income that 
will be left over will be devsted to the 
performance of the duties specifed in 
schedule Kha. This gives a list of four 
items entailing an expenditure of Rs. 353 
annually and there is no dispute that these 
four items relate to public purposes of 
charitable or religious nature. There is a 
further provision that Rs. 300 is to be 
paid to the wakif's spiritual precept or,with 
the proviso that, should the family of the 
latter become extinct, the allowance will 
be given to the poor or will be spent on 
any other item of pious acts specified in 
the wakfnama. After meeting all these 
expenses, it is provided that certain allow- 
ance will be paid to certain persons who 
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are mentioned in schedule “Ga” “as persons 
who are poor and deserving of charity for 
their maintenance.” At the same time, 
power is given to the mutwalli to reduce or 
discontinue these allowances and there is an 
express provision thatthe heirs and des- 
cendants of the beneficiaries would be 
debarred from claiming any right to tke 
allowances as a matter of inheritance. 
Discretion is given to the mutwalli to 
distribute these amounts to the poor in 
certain circumstances, A provision is made 
that the donor herself will, as mutwalli, 
be entitled to an allowance of Rs. 30 per 
month and her brother as naib mutwalli 
to an allowance of Rs. 5 per month. At 
the same time there is an express pro- 
vision that excluding the allowances men- 
tioned “nothing more they will be entitled 
toon any account either as maintenance or 
any other allowance”. 

Then the document goes on to provide 
that after meeting all the expenses afore- 
said one-fourth of the savings will be set 
apart against unforeseen risks and the 
remainder will be “spent on the poor” or 
“for the purpose ofexcavating tanks, con- 
struction of bridges and similar other acts 
beneficial to the public’. Amongst other 
things a mosque is provided for. The 
Subordinate Judge has found that it isa 
public mosque and this finding is not 
challenged. It is expressly provided further 
that the wakf property will not be 
liable to be attached or transferred for 
the personal debts of the mutwalli or his 
naib, that these officers shall not use any 
portion of the salami money for their per- 
sonal use, and that the terms and 
conditions of the wakfnama will remain in 
force for all time, and it is noted that the 
donor herself had set apart separate pro- 
perties to pay off her debts. These are the 
conditions set forth in the wakfnama. 
The Subordinate Judge has found that 
the annual income from the wakf estates 
will be about Rs. 1,300 net, that out of 
this the sum of Rs. 353 as per schedule 
Kha has undoubtedly been set apart for 
public purposes of a charitable or religious 
nature, and that a good part of the 
balance has been set apart for the imme- 
diate benefit of private individuals. On 
this calculation the Subordinate Judge 
has taken the view that the bulk of the 
net income is to enure for the benefit of 
private persons. Therefore the Subordinate 
Judge says that itis case of a mixed wakf 
where a substantial portion of the benefit 
is alloted for private purposes: and in that 
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view it cannot come under the provisions of 
s. 92, Civil Procedure Code. 

In this Court the arguments at the Bar 
have been directed to a number of reported 
cases in which the Couris have examined 
the terms of the trust in question in those 
cases with different results. In each case 
tte question has been whether the trust 
was created for public . purposes of a 
charitable or religious nature and this has 
been a matter of evidence depending upon 
the terms of the trust. In Verge v. Somer- 
ville (1), there is a passage in the judgment 
of. Lord Wrenbury where he says referring 
to the term ‘‘public:” 

“whether it is for the benefit of the community or of 
an appreciably important class of community, The 
inhabitants of a parish or town or any particular ' 
clase of such inhabitants, may, for instance, be the 
objects of such a gift, but private individuals 
or a fluctuating body of private individuals, cannot.” 

There is no hard and fast rule that- 
merely because there are certain provi- 
sions in favour of private individuals and 
certain others in favour of the public, that 
therefore the case falls within or without 
the class of public trusts to which s. 92 
applies. It has also been pointed out in 
some cases that the words “public trust 
of a charitable or religious natare” should 
be given their ordinary meaning Mohamad 
Shafiq Ahmad v. Mohamad Mujtaba (2), 
and that we must look to the real sub- 
stance of the trust and the primary inten- 
tion of the creator of the trust in every 
case: Shabbir Hussain v. Sheikh Ashiq 
Hussain (3). In a number of cases, an 
examination of the terms of the trust has 
resulted in the view that it is substan- 
tially a private trust. Oases of this type 
are as follows: Sathappayyar v. Pertasami 
(4), Abul Hassan v. Aziz Ahmad (5),Gopal 
Lall Sett v. Purna Chandra Basak (6), 
Prasad Das Pal v. Jagannath Pal (7), 
Shabbir Hussain v Sheikh Ashiq Hussain 
(3), ali Bakhtear v. Khandkar Altaf 
Hussain (8), Dinshaw Maneckjee Petit v. 


(1) (1924) A.O 496; 93 L'J P O 173; 131 L T 107; 68 
SJ 419; 40 T L R279. 

(2) ALR 1928 All. 660; 111 Ind. Cas. 93; 51 A 30; 
26 A L J 1016. 

(3) 4 Luck. 429; 117 Ind. Cas. 739; A IR 1929 Oudh 
225; 6 O W N 316 (F B). 

(4)14 M1, 

(5) 25 Ind, Cas. 661; AT R 1914 All. 394. 

(6) 27 OWN 174; 67 Ind. Cas, 561; AIR 1922 
PO 253; 49 1.4 100; 490 459; 20 A L J 625; 43M 
L J 118; 360 LJ 57; 24Bom. L R 937; 16L W 
963 (P 0). 

(7) 60 O 538; 144 Ind, Oas. 894; A I R1933 Cal, 
519; 37 O W N 181; 6 R O 58. 

8) 37 O W N 395; 145 Ind, Cas, 638; AI R1933 
Cal. 581; 60 O 790; 6 R O J23. 
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Jamsetji Jijibhar (9). On the other hand 
there are cases in which again an exami- 
mination of the terms has led to the opposite 
result. Oases of this type are Jugal Kishore 
v. Lakshmandas Raghunath Das (10), 
Puran Atal v. Darsandas (11), Jadab Jha 
v. Satdeo Jha (12), Sukhumal Manumal v. 
Uttam Chand (13), Vaidya Natha Ayyar v. 
Swaminatha Ayyar (14), Ramanadhan 
Chettiar v. Vara Levvai Marakayar (15). 
No useful purposes will be served by 
referring in detail to all these cases. 
But I may mention that the last-mentioned 
two cases which are decisions of the 
Judicial Committee are likewise cases of 
trust in which there were provisions in 
favour of private individuals. For instance 
in Vaidya Natha Ayyar v. Swaminatha 
Ayyar (14), the terms recite that 2 3rds 
income would be given to the wife and 
l-3rd first given towards the discharge of 
certain debts and thereafter to establish 
‘annadhanam’ fcr the purpose of feeding 
the poor. There was a further provision 
that after the wife's death 2-3rds of the in- 
come given to her would be given to cha- 
rity and i-3rd to the members of the fami- 
ly. In such case their Lordships agreed 
with the finding of the Courts below that 
the chatram so established was a public 
trust. 
carefully to the terms of the wakfnama. 
Having done so, [ am unable to resist the 
conclusion that the donor intended to make 
dispositions in favour of the public for 
religious and charitable purposes. Un- 
doubtedly there were dispositions in favour 
of individuals but even Rs. 353 out of 
Rs. 1,300 per annun, if that be taken to be 
. the net income, is by no means a trifling or 
disproportionate provision in favour of the 
public. The provisions taken as a whole 
do indicate that they were intended to bene- 
fit the public, subject to certain payments 


(9) 33B 509; 2 Ind, Cas, 701; 11 Bom. L R 85, 


(10) 23 B 659: 1 Bom, L R118, 
nog” 34 A 468; 14 Ind, Cas. 698; DAL J 


(12) A I R1929 Pat, 723; 124 Ind. Oas. 629; 10 P 
LT 677; Ind. Rul. (1930) Pat, 437. 


(13) A IR 1937 Sind 230; 171 Ind. Cas, 344; 31 S. 


L R 510; 10 R S 102. 

(Q4) 29 O WN 154; 82 Ind. Cas. 804; A I R 1924 
P O 221; 511A 282; 47 M 804;47 M LJ 361; 35 M 
L T 189; (1924) M W N 749; 100 & A LR 1076; 26 
Bom. LR 1121; 30 LW 803;22 ALJ 983;400 L 
at 26 PLER1,;LR6A (PC) 17;1 OW N617 


). 

(15) 44 I A 21; 39 Ind. Cas. 235; AIR196 P O 
86; 40 M 116; 32 ML Jlul;l5A LJ 1395 LW 
293; (1917) MW N180; 250 LJ 224; 2 ML T 
a OW N 521;1 B L W 394;19 Bom. L R401 
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which were also necessary fur worship and 
charity. In that view I haveno difficulty 
in holding that the trust was created fora 
public purpose of a charitable and religious 
nature. Therefore the suit is maintainable 
under s. 92, Civil Precedure Code. 

The next question is whether the Sub- 
ordinate Judge is right in holding that 
defendant No. 2 isnot a necessary party. 
The plaint alleged that defendant No. 2 
had undertaken the management and ad- 
Ministration of the wakf estate. There 
were prayers in the plaint to the effect that 
there should be an injunction against de- 
fendant No. 2, that a Receiver should be 
appointed to take charge of the estate, that 
defendant No. 2 shuuld be: ordered to be 
removed from acting as manager of the 
wakf estate and to account for the dealings 
as a trustee de son tort. The order of the 
Subordinate Judge dated February 24, 1934, 
shows that no evidence was adduced to 
show that defendant No. 2 is a manager. 
On the contrary the plaintifs’ Pleader 
conceded that his clients were not in a 
position to prove that defendant No. 2isa 
manager. Even if the ijara in favour of 
defendant No. 2 be taken t> be a collusive 
one, the prayers set forth above as against 
defendant No. 2 could not be granted in a 
suit under s 92, Civil Procedure Code. In 
Abdur Rahim v. Abu Mohamad Barkat Ali 
(16), the Privy Council, after pointing out 
that the Courts in India are not agreed as to 
whether in a suit for removal of a trustee 
for unlawful alienation of the properties, 
the transferee is or is nota necessary party, 
held that a relief against third parties, that 
is stranger to the trust, is not within the 
scope of s. 92, Civil Procedure Code. For 
the plaintiffs-appellants in this Gourt, it 
is contended that defendant No. 2 isin a 
position of trustee de son tort. But this 
Position cannot be maintained in view of 
the ijara potias Exs. b and 5 (1) which show 
that defendant No. 2 is a mere ijaradar 
from defendant No.1. The question as to 
whether a person in the position of defend- 
ant: No. 2 should be before the Court in 
order that the Court may make a declaration 
against the defendant in the position of 
defendant No. 1 has been raised before 
us. In Gholam Mollah v. Ala Hafiz (17), 
Sanderson, C. J. pointed out tnat once it is 
decided that the claim against defendant 


(16) 55 O 519; 108 Ind. Cas. 361; A I R1928 PO 
16; 55 I A996; 9P LT 65; IL T 40 Cal. 19; 27 L 
W 339; 32 O WN 482; 26A LJ 464; 54 M L J 609; 
30 Bom. LR 774,480 LJ 53(P 0). 

(17) #BOLI 4; 47 Ind. Cas. 111; AIR 1918 
Oal. 5, 
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No. 2 cannot be instituted under s. 92, he 
cannot be joined as a party in the proceed- 
ings. To the same effect is the judgment of 
Ashutosh Mookerjee, J. It is pointed out 
further that the lower Court did not draw 
up a decree of dismissal of the suit on the 
ground that defendant No. 2 had been 
Joined asa party. It merely held that de- 
fendant No. 2 is not a necessary party and 
thereafter it appears that defendant No. 2 
took no part in the proceedings. In any 
case it seems tous that the learned Sub- 
ordinate Judge is right in holding that de- 
fendant No. 2is not a necessary party, and 
as itis not possible to grant any relief as 
prayed for as against defendant No. 2, it 
is not proper that he should be joined asa 
party at all. 

The result is that the appeal must suc- 
ceed as against defendant No. 1 and the 
suit must be remanded to the lower Court 
for the determination of the other ques- 
tions. The appeal fails as against defen- 
dant No. 2. Plaintiffs will get their costs of 
this appeal from defendant No. 1. Future 
costs do abide the result. Defendant No. 2 
will get half of his costs in this appeal 
from the plaintiffs. The hearing-fee of this 
appeal is assessed at five gold mohurs. 

Patterson, J.—I agree. 

8. Order accordingly. 
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Dalip Singh, J.—The plaintiffs in this 
case sued for a declaration to the effect 
that the sale executed by their father in 
favour of his remaining son, the defendant, 
was void as against the plaintiffs’ right of 
inheritance. The property is admittedly 
ancestral property and the sole question in 
the present appeal before us is whether by 
the custom among the Sials of Jhang a 
Proprietor can, by will, favour one of his sons 
as against the others. The relevant riwaj-i- 
am in the Answers to Questions No. 110 and 
112 was conceded by the trial Court to 
support the plaintiffs’ case. The trial 
Court held quite rightly, that, though this 
riwaj-i-am was unsupported by instances, 
its effect, under the ruling of their Lord- 
ships of the Privy Council, was to shift 
the onus on tothe defendant to prove the 
custom alleged by him. In this particular 
case the defendant produced the earlier 
riwaj-i-am of 14907 in which it was stated 
that a proprietor could make an unequal 
distribution of his property in favour of 
his heirs including his sons. This earlier 
riwaj-i-am was supported by four instances. 
The only instance cited in the present 
riwaj-i-am from the tribe of the parties, 
namely the Sials, would also tend to sup- 
port the defendant's case. One of the 
plaintiffs’ witnesses, P. W. No. 8 also men- 
tions another instance, namely that of 
Raja Sultan who was the maternal uncle 
of the plaintiffs and gifted his ancestral 
property in the name of one son to the 
exclusion of the others. The trial Court 
has referred to other oral instances cited 
by the witnesses for the parties, but, on 
examining the instances, it does not appear 
that they are really in support of the de- 
fendant’s case. It is nobody's case that 
the custom has changed from 1907 to 1929. 
‘Lhe sole qnestion before this Court is whe- 
ther the trial Court was right in conclud- 
ing that the custom of the Sials of Jhang 
was correctly recorded in the riwaj-i-am 
of 1907 and was not correctly recorded in 

the riwaj-i-am of 1929. 


In my opinion the trial Court was cor- 
rect on the ground that the earlier riwaj- 
iam is supported by six instances at least 
and wo instance supporting the’ present 
riwaj-t-am has been cited by the plaintiffs 
at all. There is also one judicial case re- 
ported in Ahmad v. Pahiwan, 101 Ind. Cas. 
352 (1) supporting the defendant's case 
In the circumstances, therefore, I consider 


(1) 101 Ind: Cas, 852; AT R1927 Lah. 340. 
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hat there is no force inthis appeal which 
8 dismissed with coats. - 

Bhide, J.—I agree.. 

D. Appeal dismissed. 
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wwned by same owner—Subsequent acquisition of 
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‘and got higher valuation for existence of passage, 
«whether means that passage land lost tis value to 
wwners—Valuation oy passage land at one-fourth 
‘ate of premises—Whether sujfictent—Pwo separate 
scquisitions, tf justified, 

‘The premises “ No. 107, Lake Road, western 
dortion, with interest in the common passage” were 
wcquired under a certain project by the Calcutta 
woprovement Trust. Under tue same project and by 
he samedeclaration was acquired “the common 
assays to premises No. 10,, Lake Koad". “The 
«remises No, 107, Lake Road and the passage were 
»wned by the same persons, and the award made 
«y the Land Acquisition Vollector in respect of the 
“ passage land ` showed that the acquisition „of the 
sommon passage completed the acquisition of the 
entire holding No. 107, Lake koad., The award 
made by the Vollector turther showed that masmuch 
«s. the existence of the passage was considered at 
he time of valuing the premises served by it, no 
eparate compensation was awarded for the land 
sovered bythe passage. T'he owners of the land 
overed by the common passage applied fora refer- 
mee under s. 10, Lana Acquisition Act, on the 
around that the Collector ought to have award.u 
sompensation for acquiring the land of the common 
vassage according bu their shares. The Tribunal 
aade an award in favour of the claimants deter- 

ining the murket-value of the land, on the basis 

hat the land covered by the common passage in 


muestion should be valued at one-fourth the rate: 


‘ven for the surrounding land : 

Heid, that in acquiring “ premises No. 107, Lake 
«toad, Western portion, with interest in the common 
«assage as mentioned in the award, it could not 
ossibly be intenaed thas the entire proprietary m- 
ərest of the owners of she lund in the common pas- 
age, including all the rights iu the sub-soil, were 
«cquired, In point of fact it was not done. The 

dsition that the adjacent lund hadreceived a higher 

aluation fur the existence of the passage, could 
ot lead to the conclusion that the land covered by 
Mte puseage had lost its value to the owners. 

Heid, atso that “the premises No. iv/, Lake 
“oud western portion”, and the common passage in 
«testion were owned by the same persons; and 

part from any question of policy involved und 
moderlying the metnod adopted in the acquisition 
= the same, thers was hardly any justitication for 
sparate acquisition of “premises No. 107, Lake 

jad, Western portion, win 1acerest ln the Common 
asago | and “‘common Passage tv premises 
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No. 107, Lake Road.” The passage was a private 
passage appertaining, to premises No. 107, Lake 
Road, providing, as it did, access to all parts of the 
said premises; and as such, the passage could very 
well be included in the acquisition of the whole 
site and taken into consideration for the purpose of 
the assessment of valuation of the same. Trustees 
for the Improvement of the City of Bombay v. 
Karson Das(i}, relied on. 


Held, further that the land covered by 
the common passage itself, the “ passage 
land", ‘on the other hand, would have 


received a lesser valuation for the reason of the 
application of the principle of valuation of land 
subject torestriction as to user and that the decision 
of the Tribunal assessing compensation in the 
manner indicated was correct. Chairman of the 
Howrah Municipality v. Khetra Kristo Mitter (2), 
relied on. 


C. A. from an original decree of the 
President, Calcutta lmprovement Tribunal, 
dated September 24, 1935. 

Mr. S. N. Banerji, Bepin Ch. Malik 
and Bireshwar Bagchi, for the Appellant. 

Messrs. Surendra Madhab Mallick and 
Radhica Charan Chatterji, for the Respon- 
dents, 4 


Judgment.—This is an appeal from the 
decision of tne learned President of the 
Calcutta Improvement Tribunal, dated 
November 1, 1936, to which the assessors 
composing toe ‘Tribunal concurred, in a 
case arising out of areference under s. 18 
of the Land Acquisition Act. ‘the pre- 
mises, “No. 107, Lake Road, western portion 
with interest in the common passage” were 
acquired under a project known as Scheme 
No. 33, Southern Avenue, s. |, of the Oal- 
cutta {mprovement Trust. The declaration 
tor the acquisition aforesaid was published 
in the Calcutta Gazette of March 10, 1932. 
Under the same project and by the same de- 
claration was acquired “the common passage 
to premises No. 107, Lake Road” referred to 
above which is the subject-matter of the 
case before us. ‘lhe land acquired was 
described as “passage land,” and the area 
of tnesame was 2c. 3 co. 20 sq. ft. The 
premises No. 10/, Lake Road, and the passage 
were owned by tne same persons, and the 
award made by the Land Acquisition Gol- 
lector on August 16,1934, in respecs of the 
“passage land’ showed that the acquisition 
of the common passage completed the 
acquisition of the entire holding No. 107, 
Lake Koad. The award made by the 
Coilector further showed that inasmuch as 
the existence of-the passage was consider- 
ed at the time of valuing the premises 
served by it, no separate compensation 
was awarded for the land covered by the 
passage. 

The owners of the land covered by the 
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common passage applied-for a reference 
under s.18, Land Acquisition Act, on the 
ground tbat the Collector ought to have 
awarded compensation for acquiring the 
land of the commen passage according to 


their shares. Reference as contemp- 
lated by law was made by the Col- 
lector .to the Tribunal. The Tribunal 


madean award in favour of the claimants 
determining the market value of the land, 
on the basis that the land covered by the 
common passage in question should be 
valued at one-fourth the rate given for the 
surrounding land. The Secretary of State 
appealed to this Court supporting the award 
by the Collector, according to which the 
claimants were entitled to no compensation 
for the land covered by the common pas- 
sage. 


It has to be noticed at the outset that in 
acquiring “premises No. 107, Lake Road, 
western portion, with interest’ in the com: 
mon passage” as mentioned in the award 
Ex. B in this case, it could not possibly be 
intended that the entire proprietary interest 
of the owners of the land in the common 
passage, including all the rights in the 
' gub-soil, were acquired. In point of fact 
it was not done. The existence of the 
passage was tuken into consideration in 
valuing premises No. 107, Lake Road, 
western portion; an increamentin valuation 
was allowed for the reason of the existence 
of that passage as a means of access. The 
position that the adjacent land had received 
a higher valuation for the existence of the 
passage, could not lead to the conclusion 
that the land covered by tte passage had 
lost its value to the owners. In the case 
before us “premises No. 107, Lake Road, 
western portion” and the common passage 
in question were owned by the same per: 
sons; and apart from any question of policy 
involved and underlying the method 
adopted in the acquisition of tLe same, 
there was hardly any justification for se- 
parate acquisition of “premises No. 107, 


Lake Road, western portion, with interest in 
“common 


the common passage” and 
passage to premises No. 107, Lake 
Road.” The passage was a private 


passage appertaining to premises No. 107, 
Lake Road, providing, asit did, access to 
all parts of the said premises; and as such, 
the passage could ‘very well be included 
in the acquisition of the whole site and 
taken into consideration for the purpose cf 


the assessment of valuation of the same;' 


see in this connection Trustees forthe Im 
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provment of the City of Bombay v. Karson 
Das (1). 

In our judgment,. if the proper and 


reasonable course was followed by the 
anthorities concerned, there would have 
been very little scope for elaborate discus- 
sion of more or less academical questions in 
the case before us, and no occasion for 
inviting this Oourt to lay down a rule of 
general application for guidance of acquir- 
ing authorities. We confine ourselves to 
the case before us and express the opinion 
as indicated above that if premises No. 107, 
Lake Road, ‘with the land covered by the 
common passage in question included in 
the same were acquired as one plot with 
a common passage included in tne same, 
the land abutting on the common passage, 
and served by it, was bound to receive a 
higher valuation, as it did, or the existence 
of the common passage. The land covered 
by the common passage itself, the “passage 
land,” on the other hand, would hive re- 
ceived a lesser valuation for the reason of 
the application of the principle of valuation 
of land subject to restriction as to user: 
see the decision of Mookerjee, J. in Chair- 
man of the Howrah Municipality v. Khetra 
Kristo Mitter (2), in which some of the im- 
portant decisions of the English Courts on 
the subject are discussed. 

Judging from the above stand-point, the 
value of “the passage land,” tha subject- 
matter of the acquisition in the case before’ 
us, could not, however, be nominal or 
negligible, but must be considered to be 
substantial, regard being had to all sorts of 
considerations, one of which was the exis- 
tence of the possibility of tne purchase of 
the same as a common passage for the 
beneficial enjoyment of the adjacent pre- 
mises No. 105, Lake Road. On the mate- 
rials before us, if tae owner of No. 106, 
Lake Road, had the same rights in the 
passage as the owner of the premises 
No. 107, Lake Road, there would be increase 
in the value of No. 106 (see the evidence of 
Mr. O.K Sarkar, examined as an expert 
by the claimants). Tne test of the valua- 
tion by this gentleman was that the 
owner of No. 106, Lake Road, would have 
paid for the common passage. We have 
it from tne evidence led on the side of the 
Goverameat that the common passage was 
beween Nos. 105 and 107, Lake Road. 
The Senior Assistant Valuer of the Calcutta 
Improvement Trust, who supported the 
Osllector’s award in his evidence, wanted 


(1) 33 B 28; 1 Ind. Oas, 461; 10 Bom. LR 688, 
(z) 33 O 1290; 10 C W N 1044; 4 OL J 343, 
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to make out the case that the land covered 
by the common passage in question had no 
market value, because “all other interests” 
had been acquired. By “‘all'interests” he 
meant “rights of way and rights of ease- 
ment”. ‘Chis was not certainly the acquisi- 
tion of the entire Lundle of rights in the 
owner, in respect of property in hand, There 
was restricted user of property, the owner- 
ship in which remained burdened no doubt 
with theright of way or of easement as 
mentioned. According to the Assistant 
Valuer the owner of No. 106 would: pay a 
nominal sum for acquiring rights over the 
common passage. What this witness calls 
a nominal sum has been determined in 
the case by the Tribunal, on materials be- 
fore it, in conformity with the method 
followed in awarding compensation for land 
covered by a common passage or passage 
land as described in the award in the case 
before us. 

The decision of the Tribunal assessing 
compensation in the manner indicated in 
the judgment of the President, against 
which the appeal was directed, appears to 
us to be correct, and we affirm the same. The 
appeal is dismissed with costs. The hear- 
ing-fee in the appeal is assessed at three 
gold mohurs. 

D. Appeal dismissed. 


am maemo 


PATNA HIGH COURT 
Criminal Miscellaneous Oase No. 29 of 1938 
; June 8, 1938 
f MANOHAR LALL, J. 
In the matter of NARENDRA NATH JHA— 
PETITIONER 
' versus 
. EMPEROR—OPPOSITE PARTY 
Criminal Procedure Code (Act V of 1898;, 3. 110 
~ Proceedings under—Magistrate’s jurisdiction to 
initiate—Power of Superior Gourt to examine 
materials upon: which it is based—Complaint to 
District Magistrate by tenants that landlord harassed 
them—Comptaint forwarded to Sub-Divisional Officer 
~-Police report called before initiating proceedings 


under s. 110— Report not favourable—Magistrate stil - 


drawing up proceedings only on complaint—Se.sions 
Judge moved but refusing to interfere—District 
Magistrate also moved who ordered fresh local en- 
quiry after transferring case—Magistrate discussing 
matter with District Magistrate and no fresh en- 
quiry held—Landlord moving High Court to quash 
proceedings or transfer case—IHeld, quashing pro- 
ceedings and transferring case that there was no 
further material to draw up proceedings other than 
vague complaint—Landiord heid not debarred from 
moving High Court after waiting for result of order 
of the District Magistrate—Criminal trial—Practice 
and procedure. 

Magistrates have complete jurisdiction to initiate 
proceedings under s, 110, Oriminal Procedure Code, 
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provided that they- are satisfied that there are 
sufficient materiale.for doing so, but ineach case 
the Superior Court will examine, if necessary, the 
materials upon which the proceedings are based. 
Nafar Chandra Pal Chowdhury v. King-Hmperor 
(0), relied on. [p. 857, col. 1.] g 

The District Magistrate who received a petition 
from a number of tenants that the landlord harassed 
them, forwarded it to the Sub-Divisional Officer. 
The Sub-Divisional Magistrate ordered the Police to 
make enquiry before drawing up proceedings under 
s. 110, Criminal Procedure Oode, against the land- 
lord. The Police reported that the matter was of 
a civil nature. The Magistrate, however, drew up 
proceedings under s. 110, Criminal Procedure Oode, 
when there was no further material except the com- 
plaint petition which did not mention names of 
persons who were oppressed or the place or date 
where and when the incidents took place. The 
landlord moved the Sessions Judge against this 
order but he refused to interfere. The Dis- 
trict Magistrate was also moved and he trans- 
ferred the cass to the other Magistrate and 
ordered fresh local enquiry before continuing pro~ 
ceedings. This Magistrate noted in order-sheet that 
he had to discuss with the District Magistrate re- 
garding his order to hold enquiry and further noted 
after discussing personally, that, the District 
Magistrate had agreed with his view thatno fresh 
enquiry was necessary. The landlord moved the 
High Court to quash thes proceedings or to transfer 
them to another Magistrate: 

Held, quashing the proceedings 
ring the case to other Magistrate. 

(2) that there was no material for initiating the pro- 
ceedings except the petition of complaint which 
alleged expressions in general which were spread over 
a large number of years. 

(ii) that the landlord was not debarred from seek- 
ing the aid of the High Court even though he did not 
move the High Oourt immediatety after the order of 
the Sessions Oourt ashe rightly waited to see the 
result of the order of the District Magistrate who was 
also moved. 

(iii) that the statement noted by the Magistrate 
regarding the discussion with the District Magistrate 
ought not to have found a place in the order-sheet, 
The District Magistrate had passed a judicial order 
and it was the bounden duty of the Magistrate to 
carry out that order. The District Magistrate by 
g mere oral conversation with the trying Magistrate 
could not have intended to abrogate inthe least the 
effect of hisoriginal order which was expressed in 
very strong terms in writing. 

When a matter has reached a judicial stage, the 
executive officers should be careful to see that judi- 
cial proceedings are conducted in such a manner as 
not to shake in the least the confidence of the 
public. |p. 852, col. 1] : 

Or. Misc. O. that the proceedings 
may be quashed and in the alternative that 
the case may be transferred to tile of another 
Magistrate at Sitamarhi or Muzaffarpur. 

Messrs. S. N. Sahay and K. K. Banerji, 
for the Petitioner. 

“The Governmeni Pleader, for the Crown. 


and transfer- 


Judgment.—This is an application on 
behalf of Babu Narendra Nath Jha asking 
for the quashing of the proceedings now 
pending against him under the provisions 
of s. 110, cls. (d) and ‘f)of the Oode of 


850 
Criminal Procedure ; there is also an alter- 
native prayer for the transfer of these pro- 
ceedings from the file of the learned Magis- 
trate, Maulv: Ahmad Mohammad of Muza- 
ffarpur. 

It is necessary to state the facts in 
some detailin order to appreciate how the 
matter has come up to this Court at this 
stage. Itappears that on November 15, 
1937, a petition in Hindi was received by 
the District Magistrate of Muzaffarpur 
apparently signed or thumb-marked by 
swenty-nine tenants of village Bara in 
which the tenants complained of a large 
number of grievances against the petitioner; 
the chief grievances being that they were 
not given any receipts for payments of 
rents ın kind although they used to re- 
ceive’ such receipts in the time of the 
Court of Wards and from the other prede- 
cessors-in-interest of the petitioner. There 
were also some allegations regarding the 
illegal realizations of abwabs, tahrir of the 
amlas, begaris and forcible realization of 
rent by the zamindar ‘by resorting to illegal 
and oppressive means. It was also alleged 
that oil and ghee and other articles were 
being realized by force or the tenants were 
forced to sell these articles at a very -low 
price. These are some of the principal 
allegations which I have noticed on hearing 
the petition read out in open Court before 
me. : 

The learned District Magistrate of 
Muzafiarpur, having received this petition, 
forwarded it to the Sub-Divisional Officer 
of Sitamarhi who received it on some date 
pefore December 3, 1937. On December 
. 8, 1937, it appears that some of the tenants, 
who had signed the petition or thumb- 
marked it, as well as the petitioner were all 
present before the Sub-Vivisional Officer 
of Sitamarhi, Mr. A. 5. Khan. This Officer 
having heard the applicants was impressed 
by the fact that the allegations were being 
made openly in the face of the zamindar 
and naturally suspected that there was 
some truth in these allegations. But never- 
theless he did not think it desirable to start 
proceedings af once, and, in my opinion, 
adopted the proper course of having the 
„matter investigated by the Divisional Ins- 
pector of Police. In fact the petition itself 
suggesied that am enquiry should be made 
into the allegations in the petition either 
by the learned District Magistrate himself 
or by some other officer of a high-standing. 

On receipt of the order of the Sub-Divi- 
sional Officer, two Sub-Inspectors of Police 
made investigations, which, [am told, was 
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supervised by the Divisional Inspector of 
Police. One Sub-Inspector's report is at. 
0.10 of the paper- book ın which he says that 
as a result of the local enquiry into the peti- 
tion which he made he was satistied that 
the real dispute between the landlord and 
the tenants was of a civil nature and that 
the tenants were anxious that the petitioner 
should settle all the baksht lands in the 
Village, about 40 bighas in area, on cash 
rental with the tenants; but as the malik 
was not willing to do so, the tenants were 
displeased with nim and hence had raked 
up the alleged grievances of several years 
past. This report of. the Sub-Inspector ie 
dated January 24, 1938. The Divisional 
Inspector submitted his report on the next 
day, 4. e. January 25, 1938. His report is in 
greater detail but he comes to very nearly 
the same conclusions as the Sub-Inspector. 
Tne important fact which emerges from the 
report of the Divisional Inspector is that 
these raiyats had made similar allegations 
from time to time before the previous Sub- 
Divisional Officers but these were not taken 
serious notice of as the result of enquiries 
made under orders ot the then Sub-Divi- 
sional Officers by a number of Sub- Deputy 
Magistrates. Tne Divisional Inspector puts 
his views thus : 

“I have carefully considered the grievances of the 
raiyats and they are all of the civil nature and the 
Oriminal Oourt cannot take any step. The different 
Magistrates who made enqniries in the past had 
also come to the same conclusions about the allega- 
tions of the ravyats made against him (the zamindar) 
from time to time. The rutyats being combined 
this year under the instigation of Kisan Workers 
have put him in great loss so much so thet they 
have even harvested his paddy which was origi- 
nally cultivated by Babu N. N. Jha. In my opinion, 
there is no ingreaient for the prosecution of Babu 
N.N. dha under s. 110, Orihinal Procedure Code. 
Instead, the ratyats should be warned not to inter- 
fere with the Maluk's legitimate rights. 1 made the 
above enquiry along with Sub-Inspector of Sursund 
and Bella Police Stations.” 


“On receipt of this report from the Divi- 
sional Inspector the learned Sub-Divisional 
Odticer drew up proceedings by tne following 
order on February 9, 1938 : a 

“Perused Inspector's report. A protest petition 
has been tiled vy tenants who come forward to 
prove and substantiate the extortionate doings of 
the zamindar. Draw up proceedings under s. 110, 
Oriminal Procedure Voge, and callon him to show 
cause why he should not be ordered to execute a 
bond, ete.” 


I fail to see what further materials there- 
existed at this date which induced the 


‘learned sub-bivisional Officer to draw up 


proceedings unders. 110, Criminal Proce- 
dure Oode, which ne had refused to do on 
December 3, 1937. 4'he position seems to 
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be that on December 3, 1937, the Sub-Divi- 
sional Officer was not satisfied with the 
mere allegations in the petition and, there- 
fore, he wanted a report’ from the Police. 
But when the Police reported against the 
allegations made by the tenants in their pe- 
tition to the District Magistrate, the Sub- 
_ Divisional Officer was faced with the aitua- 
tion that there was nothing on which he 
could proceed unless he examined some of 
the tenants themselves or had some other 
enquiry made. A mere petition of protest 
filed by the tenants simply amounts to this 
that they do not accepi the conclusions ar- 
rived at by the Police Investigating Officers, 
but the protest petition is no substitute 
for any material upon which the proceed- 
ings could have been drawn up. It is un- 
doubtedly true, as has been pointed out in 
a large number of cases, that Magistrates 
have complete jurisdiction to initiate pro- 
ceedings under s.110, Oriminal Procedure 
Code, provided that they are satisfied that 
there are sufficient materials for doing 60, 
but in each case the Superior Court will 
examine, if necessary, the materials upon 
which the proceedings are based. In the, 
case of Nafar Chandra Pal Chowdhury v. 
The King-Emperor (1), the learned Judges 
of the Calcutta High Court examined the 
sufficiency of the materials upon which the 
proceedings were drawn up against the 
petitioner. In that case the material upon 
which proceedings had been drawn up 
was simply a memorial to his Exellency the 
Governor, the allegations in which were in- 
vestigated by the Sub-Divisional Officer 
who submitted a report purporting those 
allegations only in part. In the present 
case, adopting the same procedure, I have 
examined the materials upon which the 
learned Sub Divisional Officer has based 
his order for drawing up proceedings 
against Babu N. N, Jha and I am unable 
«to see anything whatsoever upon which the 
learned Magistrate has drawa up the pro- 
meeedings which seem to me to be mere 
meerbatim copy of the allegations in the peti- 
tion of November 15, 1937. No dates are 
mzivenin the proceedings with respect to 
the allegations of realisation of 14 anna per 
‘upee in. excess of the actual rental or of 
$- 5 realized from each oil purchaser 
esides + seer of oil for patwari and 59 on. 
There is not a single individual named who 


Wis said to have been oppressed, nor the . 


place nor the date where and when these 

incidents took place. It is impossible to 

(1) 28 O W N 23;.76 Ind. Gas, 429: 38C LJ 198; A 
EK È 1924 Oal. 114; 25 Or. LT 160, ii 
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understand how the accused would be able 
to defend himself against this general 
character of his supposed oppressions appa- 
rently spread over a large number of years. I 
am not surprised, therefore, that the learned 
District Magistrate who was moved against 
the order drawing up these proceedings of 
Februery 9, 1938, pointed out, while trans- 
ferring those proceedings to the file of 
Maulvi Ahmad Mohammad on March 11, 
1938, that this Officer 

“sould probably do wellto make a fresh local 
enquiry into the allegations of the tenants before 
continuing with the proceedings.” 

A little earlier in the same order he stat- 

ed: 
“I do, however, think that when the Sub-Divi- 
sional Officer was not prepared to accept the re- 
ports of the Police Officers he shoul “have made 
a further enquiry himself before drawing up the 
proceedings.” 

The petitioner, in the meantime it 
appears, had moved the learned Sessions 
Judge against the order drawing up the 
proceedings ; but the learned Judge by his 
order dated March 5, 1938, refused to inter- 
fere upon the ground that he was unable 
to hold that the learned Magistrate who 
drew up the proceedings had no jurisdic- 
tion to doso. The pelitioner did not then 
move this Oourt against the order of the 
learned Judge because he submits that he 
was satiswed thatthe learned Magistrate 
Maulavi Ahmad Mohammad would proceed 
to make afresh local enquiry into the alle- 
gations of the tenants as directed by his 
superior officer. In this, I think, the peti- 
tioner adopted a proper attitude, His atti- 
tude is notto stifle the enquiry by the 
Magisirate into the allegations of the tenants, 
but he insisis that it should be conducted 
in alegal manner and yet not deliberately 
harassing and oppressive to him. |, there- 
fore, do not think that there is any justifi- 
cation for the objection raised by the learned 
Government Pleader that the petitioner is 
debarred from seeking the aid of this 
Gourt when he did not then move this Court 
immediately against the order of March. 5, 
1938, passed by the learned Sessions Judge. 

After the order of March 11, 1933, was 
passed by the learned District Magis- 
trate, the proceedings were transferred to 
the learaed Magistrate before whom they 
are now pending. He received the record 
on March 24, 1938, and his order on that day 
runs thus : 

“The District Magistrate is out on toar, I have 


to discuss with him regarding his order for ms 
to hold an enquiry before continuing with the 


roceeding.” 
z No occasion should have been allowed 
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for such a situation toarise and this state- 
ment ought never to have found a place in 
the order-sheet. The learned District 
Magistrate had passed a judicial order and 
it was the bounden duty of this Magistrate 
to carry out that order ; but it appears that 
he, instead of doing tbat, triea to change the 
view of the District Magistrate by seeing 
him personally, as he says he did, on March 
25, 1938. The learned Magistrate Maulavi 
Ahmad Mohammad states in his next order, 
passed on March 25, 1938 : 

“No enquiry locally before continuing with the 
proceedings, which is itself an enquiry under s. 110, 
Criminal Frocedure Code, need be made by me, 
Particularly when the proceedings have already been 
drawn up. The District Magistrate has agreed with 
this view.” 

“The District Magistrate had already stated 
his view in writing that it was not incum- 
bent upon the Magistrate to accept the 
Police report and to abstain from drawing 
up proceedings under s. 110, Criminal Pro- 
cedure Code, but he had given his definite 
ruling; in this particular case it was desir- 
able that a fresh local enquiry should be 
made into the allegations of the tenants 

` before continuing with the Proceedings. I, 
therefore, do not see how the learned 
Magistrate Maulavi Ahmad Mohammad says 
In his order thatthe District M agistrate 
had agreed with a different view that in 
this particular case he need not make any 
tresh local enquiry. All thatthe District 
Magistrate must have said was that ‘it is 
a Matter entirely in your discretion, be- 
Cause the law does not enjoin that any 
local enquiry should be made before stari- 
ing proceedings, but under the circum- 
stances, my View is that you would do well 
in making a fresh enquiry first’. The 
learned District Magistrate by a mere oral 
conversation with Maulavi Ahmad Moham- 
mad could not have intended to abrogate 
in the least the effect of his original order 
which was expressed in very strong terms 
and, in my opinion, 12 accurate and cor- 
Tect terms, on March 11, 1938. It is uns 
fortunate that the learned officer Maulavi 
Ahmad Monammad thought ıt necessary to 
discuss the matter with bis Superior Othcer 
who couid be sitting in appeal or revision 
against his subsequent orders in these 
proceedings. When a matter has reached 
a judicial stage, the Executive Officers should 
be careful to see that judicial proceedings 
are conducted in such a manner as not 
toshake in the ieast the confidence of the 
public. In the present case if for no other 
reason than this I would have had no hesi- 
tation in transferring the proceedings from 
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the file of Maulavi Ahmad Mohammad. 
The question now arises as to what is 
the proper order which this Oourt. should 
pass, In view of the attitude correctly 
taken by the petitioner, 1 think the proper 
order to pass in this case js that the pre- 
sent proceedings be quashed and the matter 
do remain atthe sume stage at which it 
was before the learned Sub-Divisional 
Officer on February 9, 1938: that 
is to say, all the orders from and in- 
cluding the order dated February 9, 1938, 
be set aside and tne record be now placed 
before the Sub-Divisional Officer of Sita- 
marhi who will proceed to peruse the peti- 
tion of the tenants, the report of the In- 
pector and the protest petition filed by the 
tenants. If the sub-Divisional Officer is 
satisfied from these materials that there is 
no necessity of any further enquiry. into 
the allegations, he will pass an order to that 
effect ; but if he comes tothe conclusion 
that itis desirable to make further enquiries 
therein then he will depute a Sub-Deputy 
Magistrate to enquire into these allegations 
in asummary manner so that there may be 
proper materials upon which action may 
or may not be taken against the petitioner, 
It is also desirable. that the reports of the 
previous Sub-Deputy Magistrates, who 
appear to have been deputed from time to 
time to look into similar allegations of the 
tenants, should ‘be made available to the 
officer who will now be deputed, if necessary, 
to conduct a further enquiry. The attention 
of the learned Sub-Divisional Officer is 
drawn to thecase of Rajendra Narain Singh 
v. Emperor (2), which wiil be of assistance 
tu him in considering the matter further 
and alsu in drawing up the proceedings if 
he comes to the conclusion as the result of 
an enquiry, it any, that the allogations are 
prima facie of such a character as to ree 
quire the petitioner to meet them. It is 
open to the Sub-Divisional Officer to cone 
duct the enguiry himself if he decides 
judicially to proceed in the matter further 
instead of deputing any subordinate officer. 
With these remarks the proceedings are 
quashed and the recordis directed to be 
placed before the Sub-Divisional Officer of 
dSitamarhi who will dispose it of in tne light 
of the observations made by me in the 
course of tnis judgment, 
B. Order accordingly, 
(2) 17 0 W N 238; 18 Ind. Cas, 149;16 O L J 467;14 
Or. LJ 5. 
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NAGPUR HIGH COURT , 
Criminal Appeal No. 234 of 1937 
February 25, 1938 
POLLOCK AND GRUER, JJ. 

In re SURAJPALSINGH—APPELLANT 

Criminal trial—Evidence — Accomplice—Accus- 
ed when can be convictedon evidence of accomplice— 
Evidence of one accomplice cannot be used as in- 
dependent evidence to corroborate evidence of other 
—Plurality of accomplices —Usefulness of — Evi- 
dence Act (I of 1872), ss. 114 (b, 133— Pre- 
sumption under 3.114 (b)—Court can depart from it 
under special circumstances—Conviction in such cases 
is not illegal under s. 133—Criminal trial—Con- 
spiracy—Offence committed in pursuance of con- 
apiracy——Accused, if can be legally tried for con- 
spiracy~-Criminal Procedure Code (Act V of 1898), 
as. 275, 285-A, 279 (1)—Joint trial of A,B, O—A 
claiming to be tried as European British subject but 
others not claiming Indian majority in jury and 
wishing to be tried with A—Case transferred to other 
place owing to want of European jurors—O claim- 
ang before new Court to be tried separately—Court 
holding that he must adhere to his choice first made 
—Revision | application to High Court rejected— 
Joint trial held legal—O held could not contest 
validity of order inappeal--Words ‘and is sotried’ 
im s. 2&5-A—Meaning of—Accused claiming trial as 
European British subject—Deficiency of one juror 
arising — Court summoning and including in jury 
person happened to be in Vourt varandah—Objection 
that he was not an European—Court finding that 
he was so—Court's decision is final—Jury is proper- 
ly constituted. 


It is a recognized rule that it is ordinarily unsafe 
to convict on the evidence of an accomplice unless 
it is corroborated by independent evidence as 
against each ofthe accused. The evidence of one 
accomplice cannot be used as independent evidence 
to corroborate the evidence of another accomplice. 
But a plurality of accomplices might be useful in 
this way. They have to be considered indepen- 
dently and the Court might, while not losing sight 
of s. 114 (b) of the Evidence Act, still be able to 
rely on the uncorroborated testimony of one or more 
out of a number either on the same or on different 
points. Makadeo v. The King (2), relied on, James 
Dowdatt v. Emperor (1), explained. 

Under s, 114 (6) of the Evidence Act, a Court may 
presume that an accomplice is unworthy of credit 
anless he is corroborated in material particulars, 
and the ordinary rule is to presume that accom- 
plices are unworthy of credit unless corroborated in 
material particulars. It is, however, open, to a 
QGourt to depart from that rule if it thinks that 
there are special circumstances in the case making 
it safe todo so, and in such cases, s. 133 of the 
Eyidence Act, makes it clear that a conviction is 
not illegal merely because it is based upon the 
uncorroborated testimony of an accomplice or of 
accomplices. [p. &58>col. 2] 

It is legal to try accused persons on a charge of 
conspiracy tocommit an offence even if the sub- 
stantive offence has been carried out. Emperor v. 
Ramrao Mangesh (4), In re Patri Venkata v. 
Hanumantha Rao\5), Abdul Salim v. Emperor (8), 
Kunwar Sen v. Emperor (7) and Rash Behari Shaw 
y. Emperor (8), referred to. 

Words ins. 285-A, Criminal Procedure Code, “ and 
is so tried” mean “if heigin fact sotried" or 
“if he is eventually so tried.” [p. 861, col. 1] 

A, B and C were being tried jointly. When ac- 
cused appeared before Sessions Court A claimed to 
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be tried asa European British subject but B end 
C stated that they did not claim an Indian majori- 
ty inthe jury but wished to be tried jointly with 
A. The Judge without reading out charges and 
asking ‘the accused whether they pleaded guilty or 
claimed trial decided not to proceed with the case 
owing to the want of sufficient European jurors 
and the case was transferred to other place by the 
order of the High Court. Beforethe Judge at the 
new place C claimed tobe tried separately bat the 
Judge held that he had already made his choice 
and must adhere to it. Revision from this order 
was rejected bythe High Court and he was jointly 
tried : 

Held, that C having applied in revision against 
the order, it was final and could not contest in 
appeal the validity of the High Court's order re- 
jecting his claim for eeparate trial : 

Held, further, that the joint trial was legal. 

Where on the day of the trial of the accused who 
claimed to be tried as a European British subject, 
a deficiency of one juror arises because of the objec- 
tion by the accused to a number of them and the 
Judge summons a person who happens to be in the 
Court verandah and whose name is on the jurors 
list, and includes him in the jury and the acoused 
having taken an objection that such person is not 
a European British subject, the Judge examines 
such person and decides that he is so, the decision 


‘of the Judge is final under s. 279 (2), Criminal Pro- 


cedure Oode, andthe jury is properly constituted, 


Or. A, from an order of the Ocurt of 
the Sessions Judge, Jubbulpore, dated 
September 2, 1937, in Sessions Trial No. 
47 of 1936. 


Messrs. C. B. Parak and Y.V. Jakat- 
dar, for the Appellant. 
Mr. W. R. Puranik: Advocate-General, 


for the Crown. 


Judgment. — The aceused, Zincke, 
Sequeira and Surajpal Singh, employees 
of the G.I. P. Railway now under auspen- 
sion. were tried before the Sessions Judge, 
Jubbulpore, with a jury on charges of 
conspiracy and cheating. At all material 
times Surajpal Singh was time-keeper on 
the Barkhera Section with his headquarters 
at Barkhera; Sequeira was Sub-P. W.I. 
with his headquarters at Hoshang- 
abad except for ten days in September 
when he was officiating as „P. W. 1. 
at Barkhera until he was relieved by 
was P.W. I. at 


Zincke; and Zincke 
Barkhera from Seplember 28, 1933 on- 
wards, These accused are alleged to have 


entered into a conspiracy to defraud the 
railway by entering false names in the 
muster rolls of the gangs working on the 
line and taking the pay of these non- 
existent coclies for themselves. 

The frst charge was that the three 
accused in or about September 1933 at 
Barkhera entered into @n agreement to 
cheat the Chief Accounts Officer of the 
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G. I. P. Railway, by preparing false muster 
rolls and pay sheets in which the names 
of coolies who had not worked were falsely 
shown and thereby fraudulently or dis- 
honestly inducing the said officer to. deliver 
the money shown against these names 
through the pay clerk, and that in pur- 
suance of this agreement, they caused pay 
sheets. to be prepared for the months 
ending May 8 and June 8, 1934, in which 
the names of coolies who had not worked 
were fasely shown and for whom payments 
were made by the pay clerk, and that 
thereby they committed an offence punish- 
able under s. 120-B read with s. 420, 
Indian Penal Code. 

The second charge was that the three 
accused cheated the Chief Accounts Officer 
by fraudulently or dishonestly inducing him 
to deliver between Barkhera and Itarsi 
through his pay clerk on May 24, 1934, 
Rs. 386-12-0 as the pay of cdolies who 
were falsely shown as having worked in 
the month ending May 8, and that they 
thereby committed an offence punishable 
under s, 420 read with s. 34, Indian Penal 
Code. 

The third charge was that tke three 
accused cheated the Chief Accounts Officer 
by fraudulently or dishonestly inducing 
, him to deliver through his pay clerk bet- 
ween Barkhera and Itarsi on June 21, 
1934 Rs. 834-15-0 as the pay of coolies 
who were falsely shown as having worked 
in the month ending June 8, and that 
they thereby committed an offence punish- 
able under s. 420 read with s. 34, Indian 
Penal Oode. ' 

The case, which isa very complicated 
one, was tried with great care and thorough- 
ness by the learned Sessions Judge and 
was very exhaustively summed up by him 
to the jury. There was some slight con- 
fusion in the charge about whether the 
evidence of one acéomplice can corrobo- 
rate the evidence of another, but we do 
not think that there was any misdirection 
to the jury. Under the first charge the 
jury returned a unanimous verdict of 
guilty against Zincke and Surajpal Singh 
and a verdict of guilty by a majority of 
three to two against Sequeira. Under the 
two charges of cheating there was a 
verdict of not guilty by a majority of 
four to one in 
mous verdict of not guilty in favour of 
Sequeira, and a unanimous verdict of guilty 
against Surajpal Singh. The learned 
Sessions Judge accepted the jury's verdict. 
The three accused have now appealed 
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against their convictions, and the Pro- 
vincial Government have appealed against 
the acquittal of Zincke and Sequeira on 
the charges of cheating. 

The method employed by the accused 
to defraud the railway is said to have 
been as follows:—False names were ene 
tered in the muster rolls of temporary 
gangs working on the line. These 
muster rolls jare sent in tothe P. W. Ps 
office at the end of the month, i.e. on 
the 8th day of each month when the 
working month ands, and pay sheets are 
prepared from them and sent to Jhansi 
where they are checked and a consolidated 
statement is prepared. The consolidated 
statement is sent to the Ohief Accounts 
Officer at Bombay who draws cheques in 
favour cf the various pay clerks for the 
amount which they have to distribute in 
wages. On or about the 20th of each 
month the pay clerk sets out.with these 
wages and the pay sheets, accompanied 
by the P. W. I, the timekeeper and 
a guard for the cash. As they reach 
each gang, the gang is lined up under 
its mate. The name of each coolie is 
then called out, he comes forward, his 
left thumb impression is taken by the 
time-keeper against his name on the pay 
sheet, he is given his pay, and his thumb 
impression is attested by the P. W. 

It was necessary for the accused in 
order to defraud the railway to obtain 
thumb impressions against the names of 
the non-existent coolies, and the case for 
the prosecution is based largely on evidence 
that the thumb impressions against the 
names of many coolies on the pay sheets 
are the thumb impressions of persons who 
did not work as coolies. 

An expert from the Finger Print Bureau 
of Nagpur, Mchommed Yasin (P. W. No. 77) 
was examined to establish the identity of 
these finger prints. He stated that it 
was the practice at the Nagpur Finger 
Print Bureau to be satisfied of the identity 
of two finger prints if five points of 
similarity could be found. Some finger 
print bureaux apparently require 11 or 
12 points to satisfy them of the identity 
of finger prints. Brewester in his work_ 
on Finger Prints, which was published-in 
1936, after discussion of the point said 
that he considered that six points of 
Similarity established the identity of two 
finger prints beyond all reasonable doubt. 
He estimated that the chance of two 
different fingers having three points of 


similarity was one ‘in tive thousand. His 
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figures seem somewhat arbitrary, but we 
have no doubt that it is very unlikely 
that there would be three poinis of 
similarity in two different fingers. Moham- 
mad Yasin (P. W. No. 77) stated that he 
had examined over 50,000 finger prints 
Bince 1920 and had never come across 
different fingers with more than two 
Points of similarity. Afzal (3 D. W. No 1), 
another finger print expert, who has been 
practising as such for 10 years, said that 
he had found four points of similarity 
in two different finger prints and that he 
had once seen photographs of two different 
fingers of which there were 11 points of 
similarity. This was apparently in the 
U. P. Finger Print Bureau in 1934, but 
Brewester seemed to be unaware of this 
case when he published his bookin 1936. 
In spite of this Afzal said that he would 
be satisfied that two finger prints were 
identical if there were nine points of 
‘similarity. 

In the present case there are enlarged 
photographs of most of the disputed 
prints and the points of similarity have 
been marked in red ink on these photo- 
graphs so that we have been able to 
Judge for ourselves how far the prints 
really correspond. Mohammad Yasin was 
unfortunately not asked how many points 
of similarity he had found in each case; 
but stated in evidence that he had found 
the following points of similarity amongst 
others and then gave evidence of a 
selected number. The “others” he men- 
tions are obviously the other points mark- 
ed byhim on the enlargements. Apart 
from two impressions appearing in the 
pay sheet of temporary gang No. 6 forthe 
month ending June 8, 1934, against the 
names of Moti Badan and Tunda Bahala, 
which are said to be the right thumb 
impressions of Surajpal Singh, we are 
satisfied that the identity of the other dis- 
puted finger prints has been established 
beyond all reasonable doubt. In each 
case where the core is visible, the type 
of finger print is the same, and in no 
case aré there less than six points of 
similarity, in many cases there are far 
more. Even if this similarity was a mere 
coincidence in one or two cases, the 
prosecution case as a whole would not be 
affected. Certain, apparent dissimilarities 
have been brought out in the cross-exa- 
mination of Mohammad Yasin or in the 
evidence of Afzal, but we have examined 
these and are satisfied that they are not 
really dissimilarities and might have 
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been’ caused by excessive inking or ex- 
cessive pressure or by the angle of pre 
sentation of the finger to the paper. 

There are no enlargements of the finger 
prints against the names of Moti Badan 
and Tunda Bahala and the alleged points 
of similarity have not been marked. The 
prints are too blurred for us to make 
out these points and weare not satisfied 
that they are the impressions of Surajpal 
Singh. The finger prints of Sequeira were 
taken on Ex. P-95, and on the back are two 
impressions of his left thumb, one pasted 
on’ top of the other. The learned Sessions 
Judge thought that it had not been 
proved that the impression pasted on 
top of which an enlarged photograph 
has been taken and on which the 
expert’s comparisions are based, was Se- 
queira’s, We think that this is sufficiently 
proved by the evidence of the O. I. D. 
Inspector, P. W. No.1, and in any case this 
impression is obviously identical with the 
impression below it which is admittedly 
Sequeira’s. : 

Tn the pay sheets for the month ending 
September 8, 1933, we find the right thumb 
impression of Surajpal Singh againat the 
name of Halka Dharma, the left thumb 
impression of Sequeira against Tara 
Bhoga, and a double impression consisting 
partly of the left thumb and partly of the 
left index finger of Surajpal Singh against 
Soban Parasedi- There are 9 points of 
similarity inthe first, 66 in the second, 
and 20 and 15, respectively, in the third, In 
the pay sheets for the month ending 
October 8, 1933, ve find the impression of 
the right middle finger of Surajpal Singh 
against Bhika Lala, the impression of the 
right index finger of Surajpal Singh 
against Kali Shanker, the left thumb im- 
pression of Sequeira against both Gariba 
Mohan and Bhoop Singh Lachoman, and the 
combined impression of the left thump and 
left index finger of Sequeira against Kalla 
Sheodin. The number of points of similari- 
ty is 9, 9, 22, 23, and 10 and 19, respective- 
ly. In the pay sheets for the montt ending 
November 8, 1933, we find the right thumb 
impression of Surajpal Singh against 
Ghanshyam Lala (17 points), against Sarwan 
Birju (20 pints), against Bansi Tarif of 
which there is no enlargement, against 
Risal Sulla of which, there is no enlarge- 
ment, and the right thumb impression of 
Surajpal Singh against Kisan Satti of which 
there is no enlargement. We also find the 


"left thumb impression of Zincke against 


Bhika Lala (15 points), Sacaram Sapdoo 
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(17 points), Sheodin Murat (22 points), 
Jhingaria Saldu (28 points), and Sital 
Laxman (22 points). It is unnecessary to 
-go through the entire evidence in detail, 
and itis sufficient to say that we find the 
impression of one or other of Surajpal 
Singh’s fingers against three names in the 
pay sheets for the month ending Febru- 
ary 8, 1934, against two names for the 
month ending March 8, 1934, against four 
names for the month ending April 8, 1934, 
and against the name of Kanhaiya Medhu 
for the month ending May 8, 1934. In 
that month we also find the impression 
of the left middle finger of the pay clerk 
D’Cunha (P. W. No. 2) against the name of 
Ohaina Dharma (8 points of similarity). 
The thumb impressions in the pay sheets 
for September 1933, were initialled by 
Sequeira and the thumb impressions in 
the pay sheets for all the succeeding months 
were initialled by Zincke. 

There is, in our oplnion, ample evidence 
to show'that Abdulla Sadulla (P. W. No. 41) 
and Mengal Sital, whose evidence in the 
Committing Magistrate’s Court has been 
brought on the record as Ex. P. 389 owing 
to his death in the meanwhile, were the 
servants of Zincke, and that Rajaram 
Salig (P. W. No. 6) Netram Badan (P. W. 
No. 7), and Lakha Badan (P. W. No, ë) 
were the servants of Surajpal Singh. Raja- 
ram Salig’s left thumb impression is to be 
found against the name of Rajaram Rasal 
in the pay sheet for the month ending 
November 8, 1933, against the name of 
Sohan Parsadi in the month ending De- 
cember 8, 1933, against the name of Kunja 
Sukhram in the month ending January 8, 
1934, and against his own name and those 
of Lakhan Sukhaiand Moti Udao for the 
month ending June 8, 1934. We also find 
the left thumb impression of Netram 
Badan against the name of Rajaram Salig 
in that month. 

Apart from the evidence ofthe servants 
themselves, there is the evidence of Sohan 
Parsadi (P. W. No. 3), Bondar (P. W. No. 33) 
Jagannath (P. W. No. 58) and Moti (P. W. 
No. 70) to show that they: worked as the 
*servants of Zincke . and Surajpal Singh 
and not as coolies on tle railway. Abdulla 
Sadulla in the Sessions Court went back 
to some extent on whathe had said pre- 
viously but his evidence in the Committ- 
ing Magisirate’s Court has been brought 
on the record. When Mr. Bakhle, the 
Resident Engineer (P. W. No, 10), checked 
the gangs on May 13, he marked Netram 
and Lakha as present, though the number 
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present was two less than the number 
shown in the muster roll. From this it 
has been argued that Netram and Lakha 
must have been working regularly as 
coolies. It may be that these men were 
enrolled as coolies and occasionally worked 
as coolies, but we think it has been 
clearly proved that they spent most of 
their time working for Zincke and Suraj- 
pal Singh. Even if their evidence is left 
out of account, there would still be an 
overwhelming case against the accused. 

In our opinion the only possible con- 
clusion that can be drawn from these 
facts is that false names were entered in 
the muster rolls and pay sheets, that false 
thumb impressions were made against 
these names, and that the railway was 
thereby defrauded of the money that it 
thought was being paid to these coolies 
The payments for the month ending 
September 8, 1933, were made on Septem-. 
ber 23, before Zincke: had joined. In 
that month we find the impressions of 
Sorajpal Singh and Sequeira in the pay 
sheets and the initials of Sequeira. The 
money was admittedly distributed by the 
pay clerk in their presence, ‘It has been 
urged that there is nothing to show that 
the pay clerk who was then doing the 
work was dishonest or a party to any 
conspiracy to defraud the railway. That 
is a question that we have not to decide 
in this case. Whether the pay clerk could 
or could not have been deceived, we think 
it is obvious that Sequeira and Surajpal 
Singh must have acted together so as to 
defraud the railway. 

Similarly in the next twc months, Octo- 
ber and November, we find the impressions 
of Surajpal Singh, Sequeira and Zincke 
on the pay sheets, with each entry ini- 
tialled by Zinecke. Here again the in. 
ference is obvious. These three must have 
acted in concert to defraud the railway, 
and so it goes on, In support of the pro- 
secutiun'’s allegation that a large number 
of ccolies were entered in the pay sheets 
though they never worked as coolies, a 
certain number of persons bearidg these 
names have been examined as witnesses 
and have said that they never worked 
and were never paid as coolies of tem- 
porary gangs or that they never worked 
but were paid and refunded their pay to 
the mates. Many of the thumb impres- 
sions are too blurred to be recognizable, 
and the difference in the clearness, of the 
impressions is so marked at time that this 
by itself raises a strong presumption that 
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the people responsible for taking these 
thumb impressions were anxious that they 
should not be identifiable. Many of the 
coolies have proved untracable. The 
learned Counsel for the defence argued 
that when a coolie of the same name has 
been produced it is a mere coincidence, 
and no doubt there are a certain number 
of coolies bearing the same name; and 
that when the coolie is untracable, it 
merely means that he has left that part 
and cannot be found: that also may be 
true of a certain number of coolies. It 
is, however, striking that so large a num- 
ber of coolies bearing the same names 
“as those on the pay sheets have been 
produced and say that they did not work 
in those gangs, and that so many are 
_untracable. It is also remarkable that on 
several occasions extra coolies were ap- 
parently taken on by Zincke on the day 
after the Resident Engineer had checked 
the number of coolies working in the 
gang and that the thumb marks of these 
a coolies are too blurred to be identi- 
ed. 
_ The fraud came to light through a state» 
ment made by D’Cunha (P. W. No. 2) to 
Vandarhide (P. W. No. 62). D’Cunha join- 
ed the G.I. P.. Railway in October 1928, 
and became a pay clerk in 1932. He was 
posted to the Barkhera section at the end 
of April 1984. He paid the gangs on 
May 24, for the month ending May 8; and 
on June 21, for the month ending June 8. 
After he had returned from makibg pay- 
ments along the line from Bhopal to 
Itarsi, he asked Vandarhide (P. W. No, 62) 
who was the Divisional Pay Clerk, if he 
could get him a transfer. According to 
Vandarhide, D’Cunha was nervous and 
dejected and said that he had received 
‘Rs. 30 as illegal gratification from Zincke 
for overlooking certain irregularities in 
the pay sheets. Vandarhido says that he 
wrote a confidential letter. to the Chief 
Oagshier and Treasurer, Bombay, Mr Kelly. 
The letter has been destroyed, but ac- 
cording to Vandarhide he wrote that 
D'Ounha was eager for a transfer and that 
he thought that there was something fishy 
about it and that Mr. Kelly shoutd see 
into things for himself. Mr. Kelly (P. W. 
No, 9) saw Vandarhide at Jhansi on 
June 21, and asked him for details, and 
Vandarhide told Lim, that D’Cunha was 
_very much upset after his return to head- 
quarters and wanted a transfer and had 
admitted receiving Rs. 30 from Zincke. 
Mr. Kelly saw D’Ctnha at Bhopal on 
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June 22, and D'Ounha admitted receivin 
Rs. 30 from Zineke. Tuis started thé i 
vestigation which resulted in the present 
beard yma We Hh no reason to doubt 

e statements made by Mr. Kelly an 
Vandarhide that D’Cunha told hen ts 
he had received Rs. 30 from Zincke 
though if may be that D’Ounha did not 
use the words ‘illegal gratification’ and 
that Vandarhide merely inferred that 
D'Cunha tried for some time to conceal ag 


‘far as possible the part he had played, 


and it was not until the Police took his 
finger impressions that he realized that 
the part he had played was bound to 
come out because, as we have already 
pointed out, he had put a finger impres- 
sion on ove of the pay sheets. 

In his evidence io Court D’Cunha told the 
following story. He met Zincke and 
Sequeira for the first time on May 5, 
1934, when in the course of conversation he 
admitted to Zincke that he was badly off 
and Ziucke promised tohelp him financially. 
D'Cunhas pay was then Rs. 85 P.M, and 
he apparently found it insufficient for his 
needs. On May 24, he started making pay- 
ments from Obaidulla Gunj, accompanied 
by Zincke and Surajpal Singh. They paid 
each gang as they cams to it, all the gangs 
between Obaidulla Gunj and Barkhera 
being permanent gangs, in which no bogus 
names were entered. While they were on 
the way Zincks told him that they were 
making money by showing bogus names 
on the pay sheets of the temporary gangs. 
At Barkhera D'Ounha took the pay sheets 
to Surajpal Singh’s house and Surajpal 
Singh began putting finger impressions on 
the pay sheets of the temporary gangs. 
When D'Cunha objected, Surajpal Singh 
laughed and said: “You are a boy, you do 
not know”. D'Cunha told Zincke what was 
going on and Zincke also laughed and said 
“You are a fool, this is the way how money 
is made. You need not be afraid. The 
impressions are bad.” After that Zincke 
also put finger impressions on the pay 
sheets and then caught hold of D’Qunha's 
hand and put his finger impressions on, 
too, saying “We are going to make you a 

k D’Cunha then returned to his 
carriage, accompanied by Zincke and 
Surajpal Singh who demanded Rs. 360 from 
him, which was the total amount of the 
wages shown against the bogus coolieg 
D’Cunha unlocked his box and paid 
Rs. 360 to Zincke in the presence of Surajpal 
Singh. Zincke told him that this was to be 
divided into six shares, one each for them- 
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selves, one for Sequeira, and two for clerks 
at Bhopal and Jhansi. They then went on 
down the line towards Itarsi making pay- 
ments as they went, and on the way Zincke 
gave D’Cunha his share of the Rs. 360, but 
D’Cunha later found that he had been, given 
Rs. 30 only. They met Sequeira on the 
way between Barkhera and Itarsi, and 
Zincke gave Sequeira his share. 

On his return to Jhansi D’Cunhs says 
that he felt very unhappy about what had 
happened and made up his mind to tell 
Vandarhide about it, so be told him that 
there were serious irregularities in payments 
on Barkhera section and that he had been 
paid Rs. 30 by Zincke not to disclose these 
irregularities. He asked Vandarhide to get 
him a transfer to some other section, and 
Vandarhide replied that he would do his 
best. Again on June 21, D’Cunba went out 
to make payments accompanied by Zincke, 
Sequeira and Surajpal Singh. On this 
occasion Zincke told him that he had more 
bogus names on the pay sheets than before, 
and when D'Ounha protested laughed at 
him. Sequeira was noton their trolly but 
on a second trolly following behind. Much 
the same procedure was gone through as on 
the previous occasion, but the amount 
handed over this time to Zincke by D'Cunha 
was Rs. 550. One temporary gang, No.7, 
which contained 27 names, was entirely 
bogus. i 

D'Cunha is of course an accomplice, and 
it is a recognized rule that it is ordinarily 
unsafe to convict on the evidence of an 
accomplice unless it is corroborated by 
independent evidence as against each of 
the accused. The question whether the 
evidence of one accomplice van be 
corroborated by the evidence of another 
accomplice was considered in James 
Dowadall v. Emperor (1), but the point was 
not definitely decided. In view of the 
decision of the Privy Council in Mahadeo 
- v. The King (2) we think it must now be 
taken assettled that the evidence of one 
accomplice cannot be used as independent 
evidence to corroborate the evidence of 
another accomplice. That case came from 
Fiji and it has been suggested that the 
ruling might not apply to India. The law 
applied was the English Common Law, and 
in the absence of a specific provision on the 

(1) 31 NL R215 Sup; 162 Ind. Oas. 430:8R N 
969: 37 Or. L J 607; AIR 1936 Nag. 103; (1936) Or. 
Oss. WR 1956 PO 242; 163 Ind. Oas. 681; 9 R 
P O 51; 44 L W 253; (1936) A L J869; 37 Or. 


LJ 
914, 40 OW N 1163; (1936) M W N 889; (1936) Or. 
Oas. 757° 38 Bom. L R 101 @ 0). 
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point in the Indian Evidence Act, we think 
that the ruling must necessarily apply to 
India also. It may be said that if this be 
the law, conviction would be made very 
difficult to secure in sume cases in this 
country and that in effect a case would be 
equally weak whether one accomplice or a 
dozen were examined init. Some solution 
for that state of affairs is to be found in 
s. 133, Indian Evidence Act. A plurality of 
accomplices might be useful in this way. 
They have tobe considered independently . 
and the Court might, while not losing sight 
of s. 114 (b) of the Evidence Act, still be 
able to rely on the uncorroborated testimony 
of one or more out of a number either on the 
same or on different points. We must 
point out to Courts, however, that the 
Privy Council case has to be followed, and. 
that James Dowadall v. Emperor (1) is not 
to be interpreted as deciding the point in 
the contrary fashion. Under s. 114 (b) of 
the Indian Evidence Act a Oourt may 
presume that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars, and the ordinary rule is to 
presume thataccomplices are unworthy of 
credit unless corroborated in material 
particulars. It is, however, open to a Court 
to depart from that rule if, it thinks that 
there are special circumstances in the case ` 
making it safe to do go, and in such cases 
s. 133 of the Indian Evidence Act makes it 
clear- that a conviction is not illegal merely 
because it is based uporr the uncorroborat- 
ed testimony of an accomplice or of ac- 
complices. This point was, we think, 
correctly appreciated by the learned Sessions 
Judge, though there is some slight confu- 
sion in the charge to thé jury. 

We see no reason to doubt that the evi- 
dence of D'Ounha is substantially true, 
though he may have tried to minimise the 
part thathe took himself and he may have 
made mistake3 in matters of detail. It has, 
for example, been contended that he could - 
not have harfded over Rs. 360 to Zincke on 
the first occasion. The wages shown 
against the names of coolies who are said 
to be bogus in that month amount to 
Rs, 325-13-0, and there is evidence to show 
that out of these Rs. 63-3-0 was paid to the 
five servants mentioned above, Abdulla 
Sadulla, Mangal Sital, Rajaram Salig, 
Netram ¿Badan and Lakha Badan. If then 
D'Cunha paid Rs. 360 to Zineke of which 
he received back Rs. 30 he would have been 
It is possible that 
he was that amount out of pocket, or that 
he made some misté#ke in the figure. 
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Again in June the wages of the bogus 
coolies are shown as amounting to 
Rs. 834-150, the pay of the five servants 
was Rs. 63-10-0, and D'Ounha says that he 
gave only Rs. 550 to Zincke. This leaves 
Rs. 221-5-0 unaccounted for. D’Cunha's 
evidence, however. is that Rs. 550 was 
paid to Zineke at Barkhera and that after 
that they went on down the line paying 
other temporary gangs, and itis possible 
that payments shown as made against non- 
existent coolies were appropriated by Zincke, 
or possibly D'Cunha may have kept more 
than he stated. That D’Cunha was a party 
to the fraud is obvious from the fact that 
his own finger print and that of Surajpal 
Singh were found against the names of some 
of the coolies. 

Gang No. 7 inthe month ending June 8, 
1934, was, according to D’Cunha, an 
entirely bogus gang. Hiralal Sukhlal is 
shown as the mate of this gang, and against 
his name is the thumb impression of Sukhraj 
Budhai (P. W. No. 27), an old man of 60. 
He has stated that he worked as a carpenter 
and was paid in that month for the work, he 
had done, repairs in bungalows, and he 
denied that he had ever worked as the 
mate ofa gang at Barkhera at any time. 
The ‘mates of several other gangs have been 
examined to show that they had never 
heard of any mate named Hira Sukhlal, 
there is no evidence that such a mate 
existed. The second name on the list is 
Bhika Lal, against whose name we find 
the finger print of Surajpal Singh in the 
month ending October 8, and that of Zincke 
in the month ending November 8; in June 
the impression opposte his name was too 
blurred to be identified. The third name 
on the list is Pirthi Bhup Singh; his name 
appears in the month ending November 8, 
with the finger print of Mangal Sital 
against it, and the name of Bhup Singh Pirthi 
appears in the month ending December 8; 
the impressions for the months ending 
May 8 and June 8, are too blurred to be 
identified. Against the name of Kunwar 
Pal Bhagwant (No. 6) is the impression of 
sukhram Mohanlal, a coolie in temporary 
gang No. 6, Ex. P. 50. Number 7 in the list 
is Serjoo Sukhan; his name appears in the 
month ending January 8, with the impres- 
sion of Sobha Gutti (P. W. No. 59), a coolie 
ofa permanent gang, against it. Sarjoo 
Sukhan (P. W. No. 29), is a coolie from 
Khandwa who says that he never worked 
on the Barkhera section; his name appears 
in the pay sheets for the months ending 
May 8 and June 8, Wut the impressions are 
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too blurred to be identified. Number 18 on 
the list is Kali Shanker whose name appears 
in the month ending January 8, with the 
impression of Bhura Sunder Singh 
(P. W. No. 39), a permanent coolie, against 
it; the impression against his name in the 
month ending June 8, is too blurred to be 
identified. Against the names of Lakhna 
Sukhai (Ne. 10) and Moti Udeo (No. 19) we 
have the impressions of Rajram Salig, the 
servant of Surajpal Singh. Against No. £0, 
Ganesh Kirpal, we have the impression of 
Asaram Basore (P. W. No. 36), who says 
that he was a gateman and never worked 
in a temporary gang. Out of the 27 thumb 
impressions of this gang, five have been 
identified as belonging to people who did 
not work inthe gang, and all the others 
are too blurred to be identified. It ig 
difficult to believe that so many thumb 
impressions could have been blurred 
accidentally. As regards the argument that 
the creep work which this gang was 
enrolled to do was in fact done, we are not 
satisfied that it could not have been done by 
other gangs, of which there is some evie 
dence, and this does not, in our opinion, 
afford any real ground for holding that this 
gang actually existed. 

It has been argued that the accused 
might have put their thumb impressions on 
the pay sheets when a coolie was absent in 
order to avoid the trouble of marking him 
absent and paying him on some subsequent 
occasion. On some occasions coolies have 
been marked absent and paid later, and 
we are not prepared to accept this sugges- 
tion which was never made by the accused 
themselves. Even without the evidence of 
D'Ounha the charges of conspiracy and 
cheating have been established. We have, 
therefore, no hesitation in accepting the 
evidence of D'Ounha as substantially true 
and in holding it proved that a large number 
of bogus coolies were entered on the pay 
sheets and their pay retained by the accused 
for themselves. We also accept D'Cunha's 
story that gang No.7 in June consisted 
entirely of bogus coolies and it is note- 
worthy that this gang was never checked by 
the Resident Engineer when he went down 
the line checking the other gangs. He 
could hardly have overlooked a gang of 27 
coolies. 

It has been argued that there is no eyi- 
dence that Sequeira took any part in the 
frauds after the first two months, but he 
and Zincke checked every gang under them 
two or three times every month and marked 
these bogus coolies present; in particular 
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they each checked gang No. 7 three times in 
the month ending June 8. 


There is a mass of evidence consisting of 
the depositions of mates and coolies to show 
that various coolies whose names are entered 
in the pay sheets never worxed as coolies and 
never drew any pay, and that various coolies 
who never worked were produced at the 
time of payment and paid, and that the 
finger prints against some names are the 
finger prints of different pérsons. We see 
no reason to suppose that all this evidence 
is false, but we think it unnecessary to 
discuss it as the case against the accused is 
complete without it. 


It has been also argued that the offence 
of cheating was completed when the Chief 
Accounts Officer at Bombay drew a cheque 
in favour of the pay clerk, at Jhansi. 
The pay clerk was the agent of the Ohief 
Accounts Officer and in our opinion the 
offence of the accused was completed when 
the pay clerk as the agent of the Chief 
Accounts Officer handed over the pay on 
the line. It makes no difference that the 
pay clerk was not personally deceived 
when he didso. ‘There is no substance in 
the ground that under s.10 of the Indian 
Evidence Act there was no reasonable 
ground to believe that the accused had 
conspired and that therefore anything 
done by one of them was not relevant as 
against the others. We have shown that 
a conspiracy between Sequeira and Surajpal 
Singh must be inferred from their joint 
conduct when they made the payments in 
the month ending September 8, 1933, and 
that it must be inferred that Zincke 
joined this conspiracy from the conduct 
of all three when they made the payments 
in the month ending October 8, 1933; and 
from the conduct of all three it is again 
clear that that conspiracy continued through- 
out up to the payments made for the 
month ending June 8, 1934. The three 
accused were therefore rightly convicted 
of conspiracy and Surajpal Singh was 
rightly convicted of the two charges of 
cheating. Once it is found that all three 
aceused entered into a conspiracy to cheat 
the railway and that the railway was 
cheated in the months of May and June 
we find it quite impossible to understand 
how the jury could have held that Zincke 
and Surajpal Singh took no part in the 
cheating that occurred in those two months. 
The appeals of the Provincial Government 
against these acquittals must, therefore, be 
allowed, but as the Provincial Government 
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has not asked that the sentences should 
be enhanced, the point is nof of impor- 
tance. 

It remains to deal with certain objec- 
tions that have been taken to the validity 
of the trial. In In re Mallimoggalu Ven- 
kataramiah (3) the Court expressed the 
opinion that where an offence has been 
committed in pursuance of a conspiracy 
to commit that offence, the accused ought 
to be tried for the substantive offence 
and not for conspiracy. ‘There is, however, 
no doubt that it is legal to try accused 
persons on a charge of conspiracy to com» 
mit an offence even if the substantive 
offence has ‘been carried out: see Emperor 
v. Ramrao Mangesh (4), In re Patri 
Venkata Hanumuntha Row (5), Abdul 
Salim v. Emperor (6), Kunwar Sen v. 
Emperor (7) and Rash Behari Shaw v. 
Emperor (8). 

In the Committing Magistrate’s Oourt 
Zincke claimed under s. 443 of the Criminal 
Procedure Code that he was a European 
British subject and entitled to be tried as 
such, and his right to be so tried was conced- 
ed by the Crown. The case originally came 
before the Sessions Judge at Hoshangabad, 
and when the three accused first appeared 
on August 28, 1936 before him, Zincke 


_again put forward his claim to be tried 


as a European British subject and the 
other two accused stated that they did 
not claim an Indian majority in the jury 
but wished, to be tried jointly with Zincke. 
The learned Sessions Judge should have 
started proceedings, in accordance with 
s. 271 of the Criminal Procedure Oode, 
by reading out the charges and asking 
the accused whether they pleaded guilty 
or Claimed to be tried. Instead of that 
he at once decided not to proceed with 
the case as it was impossible to obtain 
sufficient European jurors in Hoshangabad 
and referred the case for the order of 


(3) A IR 1938 Mad, 142; 173 Ind. Oas. 26; (1937) 
M W N996; 46 LW 709; (1937) 2 MLJ 862; 39 
Or. LJ 266; 10 R M 505. 

(4) 56 B 304; 138 Ind. {Cas. 708; 34 Bom. L R 
598; A I R1932 Bom. 406; Ind. Rul. (1932) Bom. 
423; (1932) Cr. Oas. 572; 33 Or. L J 666. 

(5) 57 M 545; 148 Ind. Oas. 281; (1933) M W N 
1408; 39 LW 91; AI R1934 Mad. 88; 66 ML J 
Ae (1934) Or. Cas. 118;6 R M 456;35 Or, L J 


(6) 49 O 573; 69 Ind. Oas. 145; 35 O LJ 279; 260 
W N680; AIR 1922Cal. 107; 23 Or. L J 657, 

(7) 8 Lack, 286; 141 Ind. Cas. 192;9 OW N 
1186; Ind. Rul. (1933) Oudh 433: 34 Cr. L J 124: AI 
R 1933 Oudh 86; (1933) Cr. Cas, 168, ` 

(8) A I R1936 Oal. 753; 168 Ind. Oas. 657; 410 
wan 225; (1936) Or. Oas.01043; 38 Cr. LJ 545;9R 
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this Court. though the question of empanell- 
ing a jury did not arise until the ac- 
cused claimed to be tried. This Oourt 
ordered that the case should be tried by 
the Sessions Judge, Jubbulpore. On April 
2, before the: Sessions Judge, Jubbulpore, 
Surajpal Singh claimed to be tried separ- 
ately but Sequeira again stated that he 
wished to be tried jointly with Zincke. 
The learned Sessions Judge held that 
Surajpal Singh had already made his choice 
and must adhere to that choice. An ap- 
plication in revision to this Court was 
rejected and that order is now final. It 
would no doubt have been open to Surajpal 
Singh not to apply in revision against that 
order but to take the matter up in appeal, 
but he did not adopt that course and he 
cannot now contest the validity of this 
QOourt’s order rejecting his claim for a 
separate trial, In any case we think that 
the decision was clearly correct. Under 
s. 28.-A of the Oriminal Procedure Code 
it was legal to try Surajpal Singh and 
Zincke jointly, but there is this provision 

“Tf he (Zincke) requires to be tried in accord- 
ance with the provisions of s, 275 and isso tried, 
and if the other person accused (Surajpal Singh) 


requires to be tried separately, such other person 
shall be tried separately.” 


The argument is that owing to the 
failure of the learned Sessions Judge, 


Hoshangabad, to start the trial there was ` 


no trial in progress when Surajpal Singh 
made his choice and that under s. 275 of 
the Criminal Procedure Oode, he had 4 
right to defer making a choice until the 
first juror was cailed. In our opinion the 
words “and is so tried” mean “if he is in 
fact so tried”, or “if he is eventually 
so tried,” for unless Zincke was in 
fact tried in accordance withthe provisions 
of s. 275 Surajpal Singh's ground for 
claiming a separate trial would disappear. 
When Surajpal Singh was asked he did 
not require to be tried separately, and 
therefore the joint trial was legal. f 

It has also been contended that the 
jury was illegally constituted. After objec- 
tions had been taken to several jurors, 
the learned Sessions Judge summoned all 
the remaining jurors on the list except 
those connected with the Railway or Police 
Department, to whom the accused apparent- 
ly objected. Eventually on the day when 
the trial was due to start only two European 
jurors out of all those summoned were 
available. One Hutchins, who happened 
to be in the Court verandah, was called 
in and included in the jury. An objec- 
tion was taken, presumably on behalf of 


i 
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Ziocke, that he was not a Europeana British 
subject, but the learned Sessions Judge 
after examining Hutchins came to the 
conclusion that he was a Haropean British 
subject. The objection that he was nos, 
was an objection under s. 278 of the 
Criminal Procedure Code, either under 
el. (b) or cl. (h), and the decision of the 
jearned Sessions Judge on the point was 
final under s. 279 (1). The procedure for 
empanelling a jury in such cases seems 
to be this, Where five jurors are required 
the Court shall summon not less than ten, 
under s. 326. (1) of the Criminal Procedure 
Code; if more that 5 attend, 5 jurors shall 
be chosen by lot from those attending 
under s. 276; if 5 only attend those 5 
shall form the jury (unless an objection 
is taken to any one of them) as there is 
no reason why the drawing of lot should 
be insisted upon when only the requir- 
ed number is present: see Rahamat 
Sheikh v. Emperor (9). IE less than the 
requisite number is present, then the de- 
ficiency may be made up by choosing 
jurors from sych other persons as may be 
present in Court under the second proviso 
to s. 276. The name of each juror is then 
called out under s. 277 and the accused 
is asked if he objects to be tried by such 
juror. The objections are then decided under 
s. 278, and under s 279 (1) the decision 
is final. If an objection is allowed, the 
place of such juror shall be supplied by 
any other juror attending in obedience to 
a summons and chosen in the manner pro- 


vided by s. 276 or, if there is no 
such other juror present, then by any 
other ‘person present in the Court 


whose name is on the list of jurors or 
whom the Court considers a proper person 
to serve on the jury. It will be seen from 
the order sheet of April 12, 1937, that the 
deficiency of one juror arose because a 
number of them Lad been objected to. 
Hutchins was, therefore, properly selected 
by the Court under s. 279 (2) and the 
jury was properly constituted. 

The learned Counsel for the accused 
has not suggested that the sentences im- 
posed ave excessive and the learned Goy- 
ernment Advocate has not suggested that 
they are inadequate. The appeals of the 
three accused are, therefore, dismissed and 
their convictions and sentences are upheld. 
The appeals of the Provincial Government 
are allowed and Zincke and Sequeira wiil 


(9) 54 C 1026; 102 Ind, Oas. 903; 31 OWN 711; 


sei i R 1927 Cal, 593; 28 Or, L J 615; 8AICr, R 
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also be convicted on the second and third 
charges of cheating under s. 420, Indian 
Penal Code each of them is sentenced to 
9 months’ rigorous imprisonment for each 
offence of cheating, the sentences to run 
concurrently with the sentences imposed 
for the offence of conspiracy. This judg- 
ment will also govern Criminal Appeals 
Nos. 235, 236, 277 and 278 of 1937. 
B. Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Decree No, 98 
of 1936 : 
April 13, 1938 
Wort, A. O. J. AND Varma, J. 
- RAM OHANDRA GANGA BUX Firma 
—DEFENDANT-—Å PPELLANT 
VETSUS 
SUNDER LALL SIN GH—PLAINTIEF 
anp Musammat AGAMRAJI KUER 
AND ANOTHER—DEFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 102, O. VI, r. 17—Suit for declaration under 
0. XXI, r. 102, without consequential relief — If 
maintainable—Proviso to s. 42, Specific Relief Act (I 
of 1877), if bar to such sutt—Plaint—Amendment— 
Cis for declaration and possession—Plaint amended 
by striking claim for possession — Re-amendment by 
again adding claim for possession, if can be allowed in 
second appeal. i 

There, is no absolute right to a declaratory decree 
and a declaratory decree cannot be made unless there 
bea right to consequential relief capable of being 
hadin the same Court. Kathama Natchiar v. 
Dorasinga Tevar (1), referred to. 

Where however, in asuit under O. XXI, r. 102, 
Oivil Procedure Code, the plaintiff first claims a 
declaration and possession but subsequently amends 
the plaint by striking out the claim for possession, 
such a suit ig not governed by the proviso to s. 42, 
Specific Relief Act, and is maintainable without 
relief for possession. Bhagwan Lal v. Rajendra 
Prasad Sahai (2) and Kristnam Sooraya v. Fathma 
Bee (3), relied on. | : 

The plaintiff instituted a suit under O. XXI, r. 102, 
Civil Procedure Code, and in the first instance he 
claimed a declaration and possession, but the trial 
Court having demanded a higher court-fee than he 
had paid, he amended his plaint by striking out that 
portion by which he claimed possession. The suit 
was decreed but in the second appeal the plaintiff 
sought to re-amend the plaint by again adding the 
claim for possession : 

Held, that the amendment should not be allowed. 
The plaintif being put to his election abandoned his 
claim for possession andso could not afterwards seek 
to reverse his decision, ron 

A. from a decision of the District Judge 
Darbhanga, dated September 2, 1935, con- 
firming a decision of the Subordinate Judge, 
Darbhanga, dated March 20, 1934. 

Mr. R. Misra, for the Appellant. 

Messrs. Hasan Jan and Azizullah, for the 


Respondents. 
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Wort, A. C. J.—The only question in this 
appeal is whether the plaintiff was entitled 
to a declaration without claiming conse- 
quential relief. In the first instance he 
claimed a declaration and possession, but 
the trial Court having demanded a higher. 
court-fee than he had paid, he amended his 
plaint by striking out that portion by which 
he claimed possession. The trial Court 
then, having gone into the merita of the 
case, gave a decree to the plaintiff. In 
appeal that decree was confirmed by the 
District Judge coming to the conclusion 
that the plaintiff was entitled to maintain 
his suit without claiming possession. 

In second appeal before this Court the 
only question that arises is the one which I 
have stated and no other point has been 
argued. The defendant relies upon the 
decision of the Privy Council in Kathama 
Natchiar v. Dorasinga Tever (1) where 
their Lordship of the Judicial Committee 
pointed out that the power of the 
Courts in India to make declaratory decree 
was admitted to rest upon the fifteenth 
section of the then Code of Civil Procedure 
(Act. VIII of 1859) and proceeded to state 
that “the application of that section.... 
must be governed by the same principles 
as those upon which the Court of Ohancery 
proceeds under 15 and 16 Vict. c. 86, s. 50”; 
that there is no absolute right to a declara- 
tory decree and that “a declaratory decree 
cannot be made unless there be a right to 
consequential relief capable of being had in 
the same Court". The real question is 
whether O. XXI,r. 102, contemplates an 
action in which the relief claimed is fora 
declaration oof right and posses- 
sion and whether such a suit. is 
governed by the proviso to s. 42 of the 
Specific Relief Act which provides: “No 
Court shall make any such - declaration 
where the plaintiff, being able to seek 
further relief than a mere declaration of 
title, omits todo so.” The matter appears 
to be governed by the decision of this 
Oocurt in Bhagwan Lal v. Rajendra Prasad 
Sani (2). In that case the suit was under 
O. XXI, r. 63, and the Chief Justice and 
Foster, J. decided that the provis> to s.42 
of the Specific Relief Act was not appli- 
cable. The Full Bench decision of the 
Madras High Court in Kristnam Sooraya v. 
Fathma Bee (3) is also to the same effect. 


(1) 21 A 169; 15BLR 83; 23 W R 314;3 Sar. 456; 
3 Suther 106; 6 MH O R 310(P 0). 
(2)4 P L T 409; 77 Ind. Oas, 1; A IR 1923 Pat. 


564. l 
(3) 29 M 151. . 
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That being so, at the end of his argument 
Mr. Hasan Jan on behalf of the respondents 
filed a petition to allow him to amend his 
plaint by adding the claim for possession. 
So far as this action and this appeal is 
concerned, of course it is unnecessary: but 

- it is thought that there may be a difficulty 
with regard to the hearing of any suit follow- 
ing upon the decision of this appeal claim- 
ing possession. The question which we 
have to determine in these circumstances is 
whether at this stage he should be allowed 
again to amend his plaint. It isa case in 
my judgment in which be should not be 
allowed to amend. He first of all filed his 
plaint claiming possession; then being put 
to his election, he abandoned his claim for 
possession and now seeks to reverse the 
decision with regard to that matter. Itis a 
case in which, in my judgment, leave to 
amend should not be given, and, as I have 
already pointed out, in the strict circum- 
stances of this appeal it is unnecessary. 

The appeal is dismissed with costs. 

Varma, J.—I agree. 


6. Appeal dismissed. 
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Criminal Revision Application No. 308 of 
_ 1937 
; March 22, 1938 
Davis, J. C. AND Logo, J. 
,OHETIBAL W/o NAROOMAL—ApPLioant 
VETSUS 
NAROOMAL SHEHOOMAL-—OpPPOSITE 
Party 

Criminal Procedure Code (Act V of 1898), s. 483 
—Joint order for maintenance in favour of mother 
and her minor son—Considerations depriving mother 
of her right, whether affect child—Proviso to 
sub-s. (3)—Maintenance, if can be allowed toac- 
cumulate—Distinction between cla. (4) and (5) of 
8. 488. 

Where the maintenance allowance under the 
orders referred to under s, 488, Oriminal Procedure 
Code, are in favour jointly of the mother and her 
minor son consideration which would deprive the 
mother of her right to the allowance would not pre- 
vent the child from asking and recovering it. 

Proviso 2 to sub-cl. (3) of 8.488, Criminal Proce- 
dure Uode, only means that a person in whose 
favour an order for maintenance has been made 
must, to enable her to recover arrears of mainten- 
ance, apply to the Court*to recover such arrears 
within one year from the date the ar:ears became 
due. She cannot allow arrears to accumulate inde- 
finitely and apply for the recovery of those arrears 
for the first time after several years. 

Under sub-cl. (5) ofs. 4t8 the Magistrate is en- 
titled to cancel the previous ordere of maintenance 
and render them of no effect for the future on a 
finding that the applicant in whose favour the order 
had been made was “living in adultery", Under 
sub-cl. (4) the Magistrate is entitled to refuse to 
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enforce the maintenance orders of a finding, that 
during the period in respect of which maintenance 
was sought to be recovered, the applicant was 
“living in adultery”. In re Fulchand Maganlal 
(1) and Ma Mya Khin v. Godenho (2), referred to. 
“Mr. Hassomal M. Gurbuxani, for the 
Applicant. 

Mr. Partabrai D. Punwani, Advocate- 
General for the Crown. 

Lobo,J.—This is an application to 
revise an order passed by the Additional 
City Magistrate of Hyderabad by which he 
rejected the applicant’s prayer for issue of 
process for the recovery of a sum of 
Rs. 262-11-9 being arrears of maimtenance 
from the opponent who by successive 
orders under s. 448, Oriminal Procedure 
Code dated April 28, 1933, March 25, 1935, 
and February 1, 1936, was required to pay 
sums of Rs. 12, Rs.6 and Rs. 4 per month, 
respectively, for the maintenance of his 
wife and minor son. We have come to 
the conclusion that for reasons we pro- 
ceed tostate the order in its present 
form cannot be maintained, but in , view 
of the order we propose to make, we think 
it fair to refrain as far as possible from 
entering into the merits of the applicant’s 
claim orof the groundson which that 
claim is opposed so aS not to prejudice 
either the applicant or the opponent in the 
further proceedings which our order will 
render necessary. ln the first place the 
learned Magistrate's order is wrong in 
that it leaves out of consideration alto- 
‘gether the fact that the maintenance 
«allowance under the three orders referred 
to under s. 488, Criminal Procedure Code 
were in favour jointly of the applicant 
and her minor son by Naroomal, the 
opponent, and that even if the applicant 
had forfeited her claim toa maintenance 
allowance forthe reason found by the 
learned Magistrate that reason did not 
affect the claim of thé minor son who was 
jointly entitled tothe maintenance allow- 
ance. This is clearly an error on the part 
of the learned Magistrate which renders 
his order unsustainable. That the main- 
tenance orders were in favour of Ohetibaj 
and her minor son jointly appears clearly 
from the learned Magistrate’s order itself. 
Another error into which the learned 
Magistrate has allowed himself to fall 
appears trom the following passage in his 


order : 

“Under s. 488, Criminal Procedure Code, claim for 
maintenance allowance hasto be enforced for a 
period of 12 monthsand not more. This application 
is dated February 3, 1937. It can be enforced from 
February 2, 1936, and not for any period before 
that.” 
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This is an obvious error asit involves a 
misreading of Proviso 2to sub-cl. (3) of 
s. 488, Crininal Procedure Code. The 
Proviso reads : 

“No warrant shall be issued for the recovery of 
any amount due under this section unless application 
be made to the Courtto levy such amount within 
a period of one year from the date on which it 
became due.” 

This can only mean that a person in 
whose favour an order for maintenance 
has been made must, to enable her to 
recover arrears of maintenance, apply to 
the Court to recover such arrears witbin 
one year from the date the arrears 
became due. She cannot allow arrears to 
accumulate indefinitely and apply for 
the recovery of those arrears for the first 
time after several years. Inthe present 
case it appears from the statement pre- 
sented tousand prepared ‘by reference 
to the record by the learned Advocate for 
the applicant and the Advocate-General 
jointly that successive applications 
for recovery of arrears of maintenance 
had beep made by the applicant within a 
year of each other from July 17, 1933, 
to February 2, 1937. The application dated 
July 10, 195, was about 15 months after 
the previous application dated April 4, 
1934, but between these dates a sum 
of Rs. 64-8-0 had been’ recovered. Any 
other interpretation of the Proviso would 


clearly lead to an absurdity. for a party; 


who at any time successfully evaded exe- 
cution of a maintenance order for the 
period of a year would escape all liability 
for that period and this could hardly be 
said to be the intention of the Legislature. 
In our opinion inthis respect as well the 
learned Magistrate’s order has to be revised 
and needs re-adjustment. Yet a third error 
into which the learned Magistrate has 
fallen in tis failure to distinguish between 
the provisions of cls. (4) and (v) of s. 488, 
Oriminal Procedure Code. Under sub-cl. 
(5) the Magistrate was entitled to cancel 
the previous orders of maintenance and 
render them ci noeffect for the future ona 
finding that the applicant in whose favour 
the order had been made was “living in 
adultery”. Under sub-cl. {4) the learned 
Magistrate was entitled to refuse to enforce 
the maintenance orders on a finding that 
during the period in respect of which 
maintenance was sought to be 
recovered the applicant was “living in 
adultery”. 

. Now while on the one hand the learned 
Magistrate was dealing with the applicant's 
prayer to issue process for the recovery of 
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Rs. 262-11-8, he had also before him the 
opponents applications dated April 16, 
1937, and April 26, 1937, praying inter 
alia for cancellation of the orders granting 
maiutenance, and as will appear from his 
order he purported to deal with the whole 
matter before him. In these circumstances 
the proper issues the learned Magistrate 
should have proposed for determination and 
should have determined were: (1) whe- 
ther the existing orders for maintenance 
should be cancelled in whole or in parton 
the ground that the applicant was living 
in adultery; (2) whether the prayer for 
recovery of arrears of maintenance should 
be refused in whole or in part on the ground 
that the applicant was living in adultery 
during the whole or part of the period 
during which the arrears had accumulated. 
But this the learned Magistrate did 
not do. He ignored the opponent's prayer 
under sub-cl. (5) of s. 488, Criminal Prc- 
cedure Code and by erroneously interpret- 
ing Proviso 2 to sub-cl. (3}, confined his 
finding on the question of the applicant 
“living in adultery” tothe period of one 
year prior tothe date of the applicant's 
application which was dated February 3, 
1937. As to this period, however, he came 
toa definite finding that applicant was 
living in adultery and not entitled to 
receive maintenance. On this ground as 
well, therefore, the order of the learned 
Magistrate cannot be sustained. In deal- 
ing with the question of “living in 
adultery” the learned Magistrate would do 
well to refer to the case in In re Fulchand 
Maganlal (1) and the case in Ma Mya Khin 
v. Godenho (2). We ‘accordingly allow 
this revision application and set aside the 
order of the learned Magistrate and 
return the record of the case to him with 
directions to dispose of the matter accord- 
ing tolaw and in the light of the obeerva- 
tions contained in this order. He will 
consider separately the claim of the minor 
son under the applicants application he 
will dispose of the opponent's prayer for 
cancellation of the orders of maintenance 
he will come to a finding on the question 
of “living in adultery’ as to the whole of 
the period to which the arrears of 
maintenance sought to bs recovered by 
the applicant relate. 


D. Case remanded. 

(1) 52 B 160; 108 Ind. Cas. 24; A I R 1928 Bom. 59; 
29 Cr. L J 314; 3v Bom. L R 79. 

(2) 1937 Rang. 86; 165 Ind. Cas. 205; AI R 1936 
Rang. 446; (1936) Or. Oas. 864; 57 Cr. L J 1115;9 R 
Rang. 191. 
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RANGOON HIGH COURT 
Civil Revision Application No. 278 of 


1937 
February 17, 1938 
Rogerts, C. J. AND DUNKLEY J. 
KHAN SAHIB—AppLioant 
Versus 
UCHIL AHMAD LEBBAY— 
RESPONDENT 

Limitation Act (IX of 1908), s. 20 (as amended 
in 1927)—Payment—Intention of debtor—Payment 
argued not to be towards interest as such—Whether 
must be towards principal. 

The provisions of s. 20, Limitation Act, when 
they speak of a payment of interest or principal, 
refer to the intention of the debtor in making the 
payment; payment of interest means that the deb- 
tor intended to pay towards interest; payment 
of principal means that the debtor intended to pay 
towards the principal. When the debtor makes a 
payment, he must intend to pay either towards 
interest or towards principal. he must have one 
or other of these two intentions. Consequently, 
if the argument be that the sum was not paid 

| towards interest as such, then it must have been 
paid towards principal, and therefore the endorse- 
ment brings the payment within the scope of the 
section. U Ba Gyi v. Than Kyauk (1), explained, 


C. R. App. from the decree of the 
Small Cause Gourt, Rangoon, dated 
August 13, 1937. 

Mr. Joseph, for the Applicant. 

Mr, Jeejeebhoy, for the Respondent. 

Roberts, C. J.—This is a case which has 
reached this Court from the Smal] Cause 

Court by reason of an order passed by my» 
learned brother that it was:desirable, in view 
of the decision of Baguley, J. in U Ba Gyi 
.v. U Than Kyauk (1) to consider the ques- 

. tion whether a payment of Rs. 15 by a 

debtor at a time when the Statute of Limi- 

tation was running against him took the 
case out of the operation of the Statute or 
not. Prior to s. 20, Limitation Act, as alter- 
ed by the Limitation Amendment Act, 1927, 
payment of interest required no endorse- 
ment in order to take the debt out of the 
statute, but it bad to be proved that pay- 
ment of interest was made as such. That 
was the question before Baguley, J., and 
the payment which he had to consider was 
a payment on March 3, 1927, before the 
amending statute camé into operation on 
January 1, 1928. Since 1928 there is no 
difference between payment towards prin- 

‘cipal and payment towards interest: both, 
payments towards intereat and payments 
towards principal must be endorsed on the 
instrument. We are asked to suy in this 
case that the payment was not made 
towards interest as such: and the short 
answer is that the debtor must have had 


(1) 7 Rang. 522; 120 Ind. Cas, 897; A I R 1929 Rang, 
339; Ind. Rul. (1930) Rang. 65. 
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one of two intentions: either he must have 
intended to pay and paid the money towards 
interest as such, in which case the respone 
dent’s contentions fall to the ground, or else 
he must have intended to pay and bave 
paid the money towards principal,.in which 
case he is equally protected by s. 20, Limi- 
tation Act. The only way in which any 
attempt could be made to say that the Act 
did not apply would be by way of a conten- 
tion that though the debtor intended to 
pay the money as part of the principal, 
the creditor, in exercise of his rights, appro- 
priated the sum so paid towards interest, 
and that therefore it was not a payment 
either of part of the principal or of interest 
as such. I think, speaking for myself, that 
such a contention could find no favour in 
any Court of Justice and that it is clear 
that the casein U Ba Gyi v. U Than 
Kyauk (1), has no application to payments 
after January 1, 1923. Accordingly, the 
judgment dismissing the suit is set aside 
and ihe claim is decreed for the sum as 
prayed with costs, five gold mohurs. 

Dunkley, J.—I agree. It seems to me to 
be clear that the provisions of s. 20, Limi- 
tation Act, when they speak of a payment 
of interest or principal, refer to the inten- 
tion of the debtor in making the payment; 
payment of interest means that the debtor 
intended to pay towards interest : payment 
of principal means that the debtor intended 
to pay towards the principal. When the 
debtor makes a payment, he must intend to 
-pay either towards interest or towards 
principal: he must have one or other of 
these two intentions. Consequently, if the 
argument be-that the sum was not paid 
towards interest as such, then it must have 
been paid towards principal, and therefore 
the endorsement brings the payment within 
the scope of the section. In my opinion, it 
is clear that the only reason why the 
words “as such” have been retained in the 
third line of subs. (1) ofs. 20, or why a 
distinction between payments of interest 
und payments of principal was preserved 
after the amendment of 1927, is with refer- 
ence to payments of interest made before 
January 1, 1928, because a payment of 
interest made before that date will save 
limitation even if no endorsement on the 
instrument is made. 


D. Judgment set aside, 
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NAGPUR HIGH COURT 
Criminal Appeal No. 309 of 1937 
March 7, 1938 
POLLCOK AND Grose, JJ. 
PROVINCIAL GOV ERNMENT, 
CENTRAL PROVINCES anp BERAR~ 
APPELLANT 
. versus 
SETH CHAPSI AND ANoTAER—ACOUSED 
—RBBPONDENTS 

Factories Act (XXV of 1434), ss. 39 (1), 60 (b) (i) 
40, 51—85. ol is for the benefit of the inspecting staff — 
Factory clock15 minutes behind office clock which 
was correct according io Post Office time—Factory 
worked 15 minutes longer than period set out in 
notice posted up according to 3. 39 (1) — Offence, if 
committed—“Good faith”, tf good plea. 

Section 81 of the Factories Act was inserted in the 
Act primarily, if not entirely, for the benefit of the 
inspecting staff. The manager or occupier who 
allows workmen to work beyond the prescribed hour 
ls not, acting or intending to act under the Act. 
If is sufficient in a prosecution under the Factories 
Act to prove that the accused has infringed the Act 
or rules under the Act and it is not necessary to 
show that the accused intended to infringe the Actor 
the rules, But though s. 81 doesnot apply, it is 
open to the occupier or manager to show under s. 71 
(2) that he has useddue diligenceto enforce the 
execution of the Act and that the offence was com- 
mitted by some other person without his knowledge, 
consent or connivance. Emperor v. Nannubhat Manek- 
lal U) relied on. Superintendent and Legal Re- 
membrancer, Bengal v. Watson t2), doubted. 

| English case-law referred to.] : 

The time observed by the post office is Indian 


Standard Time, and the hours stated in the notice for | 


the periods of work in accordance with s. 39 (1) of 
the Factories Act must be interpreted as referring to 
Indian Standard Time. If the factory worked for 
15 minutes alter the hour when it should have closed 
in accordance with the notice for the periods of work 
by allowing the factory clock to be 15 minutes behind 
ths Standard Time, “under a. 60(b) (i) the manager 
and occupier are liable and they cannot plead the 
benefit of s, 81. 


Cr. A. from the order of the Court of the 
Adaitional Sessions Judge, buldana, dated 
October 30, 1937, in Cmminal Appeal 
No. 290 ot 1937. 

‘Mr. W. R. Puranik, Advocate» General, 
for the Appellant. 

Mr. M. K, Chande, for the Accused. 


Judgment.—'This is an appeal by the 
Provincial Government against an acquittal 
under the Factomes Act XXV of 1934. 
At od Pm. on Aprl ls, 1937, Mr. Sen, 
the Inspector of Factories, visited the Sir 
Sarup Chand Hukum Chand Ginning 
Factory, Khamgaon, and found that factory 
at work. ln accordance with s. 39 (1) of the 
Act Lere Was a notice posted up showing 
the periods of work as 7 am. to 12 noon 
and lpm. tot p.m. The work stopped 
that dəy at 6-lo p.m. ‘lhe clock in the 
time room was 15 minutes 
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the clock in the office room was correct. 
Section 42 of the Act provides that no 
adult worker shall be allowed to work 
otherwise than in accordance with the 
Notice of the Periods for Work for Adults 
displayed under sub-s. (1) of s. 39, and 
the two accused who are the managers 
and agents were therefore prosecuted under 
s. 60 (6) (¢) read with s. 42 of the Act. 
They were convicted in the trial Court 
but acquitted on appeal. 

Mr. Sen's evidence shows that the office 
clock was correct by the post office time. 
The time observed by the post office is 
Indian Standard Time, and the hours 
stated in the notice for the periods of 
work must be interpreted as referring 
to Indian Standard Time. It, therefore, 
follows that the factory worked for 15 
minutes after the hour when it should 
have closed in accordance with the notice 
for the periods’ of work. The workers 
who worked ‘for these 15 minutes were 
undoubtedly allowed to work, and there- 
tore under s. 60(6) (i) the manager and 
oceupier are liable. 

The main defence is that the accused 
acted in good faith, honestly believing the 
engine room clock tu be correct, and that 
they are protected by s. èl of the Act. 
Section 81 runs as follows: 

“No suit, prosecution or other legal proceeding 
shall lie against any person for anything which 
is in good faith done or intended to be done 
under this Act.” 

And a similar section is to be found 
in other Acts, e.g. the Central Provinces 
Excise Act and the Lunacy Act. It 
appears to us that this section was in- 
serted in the Act primariiy, if not entirely, 
for the benefit of the inspecting stafi. 
The manager or occupier who allows 
workmen to work beyond the prescribed 
hour is not, in our opinion, acting or 
intending to uct under the Act. In Em- 
peror v Nanubhai Manecklal (1), Divatia, J. 
remarked tbat the manager seemed to 
have believed in good faith that he had 
the power to extend the time, but the 
manager was convicted and no reference 
was made to s. 81 of the Act (then s, 58). 
The decision in Superintendent and Legal 
Remembrancer, Bengal v. Watson (2), so 
tar as we understand it, seems to be 
based on the assumption that acting in 
good faith is always a defence to a 
criminal charge, which it is not, but there 


(3) 58 B 137;147 Ind. Cas. 1154; 35 Bom. L R 1167; 
6h B 230; 35 Or. L J 542; (1934) Or. Cas, 205. 

(2) AIK 1934 Cal. 730; J52Ind. Cas. 546; 38 C W 
N 1008; (1933) Or, Cas, 1104, 7 R O 292. 
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er no discussion there of s. 58, 
s. 81. : 

Under the English Law mens rea is not 
an essential element in a limited class of 
offences consisting for the most part of 
Statutory offences of a minor and only 
quasi-criminal character: see Halsbury’s 
Laws of England, 2nd Edition, Vol. 9, 
p. 11. Examples of such offences are: (1) 
possessing, for sale, unsound meat, though 
without knowing it to be unsound Hobbs 
v Coroporation of Winchester (3); (2) selling 
an adulterated article of food, though 
without knowing it to be adulterated 
Betts v. Avmstead (4)(3) selling intoxicating 
liquor to a drunken person though with- 
out noticing that he was drunk—Cundy 
v. Lecoco (5). In such cases it will seldom 
be possible for the prosecution to prove 
that the accused had such knowledge, 
and the legislature has accordingly dis- 
pensed with the necessity for such evidence. 
As Ismay, Judicial Commissioner, put it 
in Local Government v. X (6) 

“Where an offence has been committed in ignorance 
or misapprehension of the law, and the Statute pro- 
hibiting the act does not expressly make malice 
or wilfulness or other intent an essential element 


of the offence, the absence of mens rea does not 
control the language of the Statute.” 


It therefore appears to us sufficient in 
a prosecution under the Factories Act to 
prove that the accused has infringed the 
Act or rules under the Act and that it 
is not necessary to show that the accused 
intended to infringe the Act or the rules. 


now 


Though s. 8l does not apply, it is open’ 


to the occupier or manager to show 
under s. 71 (1) that he has used due dili- 
gence to enforce the execution of the 
Act and that the offence was committed 
by some other person without his know- 
ledge, consent or connivance. That plea 
has not been put forward in the present 
case, and wedo not think that it is un- 
reasonable to expect persons in charge of 
a factory to see that the time observed 
in the factory is the correct time. We do not 
know if the factory really started at 1-1. p.m. 
and not at 1 p.m.. but ifit did, then the 
workers, who would know no time except 
the local lime, must have arrived a 
quarter of an hour early and have been 
kept hanging about the factory instead 
of enjoying their hour of rest. A trifling 


8) (1910) 2K B 271; 7901 JKB1193;102LT 84; 
“3 P 413; 8.L GQ R 1072; 26 T L R557. 

(4) (1888) 20 Q B D 771; 57 L JMO 100;58 L T 811; 
36 W R 720; 16 Cox. O O 418; 52 J P 471. 

(5) (1879) 13 Q B D 207; :3 LJ M 0125;51 LT 
265; 32 W R 769; 48 J P 599° 

() lOO PLR11 at pl2or. 
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difference in time would no doubt be 
ignored but a quarter of an hour is not 
a trifling difference. | 
We, therefore, hold that an offence fas 
been committed. The appeal is allowed 
and the convictions in the lower’ Court 
will be restored. We think that a fine 
of Rs, 25 for each accused is sufficient and 
we pass orders accordingly, in default of 
payment, one month's simple imprisonment. 
D. Appeal allowed. 


pan and 


MADRAS HIGH COURT | 
Second’ Civil Appeal No. Al of 1933 
April 16, 1937 
VENKATARAMANA Rao, J. 
ANNASWAMI NAICKEN AND oTaERs— 
APPELLANTS 
versus 
C. MANIOKA MUDALIAR AND OTHERS— 
RESPONDENTS 

Easement—Ryotwari land—Holders diverting water 
of natural stream and for many years augmenting 
supply of tank, source of trrigation—Cultivation of 
registered wet (ands without this tmposstble—Gov- 
ernment ìf can interfere with such right—Absence 
of stream as source of irrigation tn Settlement 
Registers, whether can curtail such right. | 

A ryotin respect of ryotwart land ig entitled to 
receive from the Government a supply of water neces- 
gary and sufficient for the irrigation of his regis- 
tered wet fields. The Government have got the right 
to regulate the method and manner of supply. They 
can, therefore, indicate to him the source or method 
of supply and be is bound to accept those indicat- 
ed. But there is no doubt that, as incident to the 
tenure, there is aright inthe ryot to receive the 
said water, call it contractual or proprietary. There 
is 8 corresponding duty onthe part of the Govern- 
ment, though in one sense negative, to see that the 
supply shall be at his disposal by the usual and 
customary method. f 

The water of a natural stream or channel falling 
into a thangal and exclusively used by the plaintiff 
holding ryotwari lands was diverted into a tank. 
Jt was a customary method for over 30 years to 
take water of the stream to augment the supply of 
the tank, Without this it would have been im- 
possible to cultivate the land registered as wet 
unaer the ayacut of the tank; 

Held, that the Government must be taken tv have 
impliedly recognized this asthe customary method 
of supplying for the time being for the irrigation of 
the wettelds. The fact that the stream or the 
channel is not pointed out as the source of urigation 
in the Settlement Kegister could not curtail the 
right ofthe plaintiffs to receive water which was 
absolutely necessary for the irrigation of their wet 
fields according to the customary method, and it 
would not even be open to the Government to inter- 
fere with this method of supply. 

s. GO. A. against the deeree of the Sub- 
Judge, Vellore, in A. 8. No. 36 of 1923. 

Mr. M. S. Venkaiaruama Ayyar, for the 
Appellants. 

Mr. T. M. Krishnaswamy Iyer, for the 


Respondents: 
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Judgment —This second appeal arises 
oul of a representative suit brought by the 
plaintiffs for themselves and cn behalf of 
the villagers of Devanandal against the 
defendants as representing themselves and 
all other villagers of Adayur. The sub- 
ject-matter in dispute relates to the right 
to the water frcm the natural stream which 
flows through the village of Devanandal 
which is marked A to Bin the plaintiff's 
plan and A to H in the Commissioner's 
plan. The plaintiffs claim the right to 
divert the water by means of adam at the 
Point D in the plaintiffs’ plan through a 
channel D E to the tank F known as the 
Devanandal Eri for the purpose of irri- 
gating the lands east of the said tank 
which is registered as wet under the aya- 
cut of the said tank. The extent cf acreage 
which was thus registered on the date of 
suit was 94 acres 73 cents. The necessity 
for the suit was that the defendants ob- 
structed the plaintifs from repairing the 
dam and also dug a channel nearby which 
prevented the water being taken io the 
Eri thus resulting in loss and damage to 
their lands. It is the plaintiff's case that 
the water in this channel originally em- 
ptied itself in a thangal at the point Cin 
the plan and thereafter the water was 
utilized for the irrigation of the lands ad- 
jacent thereto, but in or about 1893 and 
thereafter the water was diverted by 
means of a dam at the point D and carried 
to the Eri and during the course of 30 
years from the said date there has been an 
increase of cultivation from 11 acres 65 
cents to 94 acres, a fact which was- recog- 
nized by the Government and in respect 
whereof the wet assessment has been 
levied. It is only after the irrigaticn of 
the plaintiffs’ lands both previous to the 
diversion and thereafter that the surplus 
water flowed and fell into a cross-channel 
J K wherefrom water was taken to the 
Adayur Eri and the defendants have no 
right to the said water except to the said 
surplus. The plaintifs alleged that they 
had a righi to the said water and the ce- 
feudants unlawfully interfered with the 
said nghts. In aadition to their alleging 
in the plaint that they have been accord- 
ing to mamul diverting the water and 
irngating their wet lands forming its aya- 
cut, they ‘also set up a prescriptive and 
easement right thereto. ; 

‘The District Munsif, who iried the suit, 
held that the water originally befcre 1891 
never went beyond the thangal, that irom 
19934 there has been a diversion and the 
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defendants had no right to obstruct the 
plaintiffs’ enjoyment of the said water. He 
therefore gave a decree in favour of the 
plaintiffs restraining the defendants from 
interfering with the plaintiff's enjoyment 
of the said right. The learned Subordinate 
Judge who heard the appeal froin the said 
decision, thought that there was no definite 
finding as regards the date of the erection 
of the dam and as io whether the surplus 
water flowed to Adayur village and whe- 
ther the diversion by the plaintifis inter- 
fered with the accustomed flow and re- 
manded the case for a finding on those 
points. The learned District Munsif, who 
heard the case on remand gave a finding 
to the effect that the dam was put up 
somewhere between 1893 and 1896, that 
the surplus water flowed in a different 
channel to the Adayur village and that by 
reason of the diversion by the plaintiffs no 
damage had been caused to the defendants. 
The learned Subordinate Judge, who hap- 
pened to be not the same Judge who origin- 
ally remanded the case, upset all the find- 
ings hitherto arrived at by both the Dis- 
trict Munsifs and cameto an independent 
conclusion in regard to the rights of the 
parties, He was of ihe opinion that the 
water in the stream never emptied itself 
at the thangal prior to 1893, that there was 
a direct flow as far es Adayur village, 
that the dam was not constructed in 1893 
or 1694 and that the facts necessary for 
the acquisition of the right of easement 
or prescriptive enjoyment have not been 
established. He therefore dismissed the 
plaintifis’ suit. In second appeal, Reilly, J. 
was not prepared to interfere with the find- 
ings of fact arrived at by the learned Sub- 
ordinate Judge but he made the following 
remarks: 

“Tf, as isrepresented forthe plaintifis, their right 
to irrigate as wet landan increased area which it 
would be impossible to irrigate without diverting 
water totheir tank by the dam in question has 
recently been recognized by the Government, the 
proper course for them to follow in order to protect 
their interests appears to be to apply to the Goverment 
with a prayer thatthe Government will maintain or 
allow them to maintain the dam.” 

There was a Letters Patent Appeal 
against the decision of Reilly, J. which 
was heard by a Bench consisting of Waller 
and Pandalai, JJ. Pandalai, J. who deli- 
vered the judgment, was of the opinion 
that to leave the litigants to the mercy of 
the Government authorities was an un- 
satisfactory position for the Courts after 
12 years of litigation and proceeded to deal 
with the matte: before them on the state 
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of the record then available before them. 
He pointed out that the learned Subordi- 
nate Judge who heard the case after re- 
mand, entirely missed the real points in 
issue and went behind even the admissions 
of parties. He further pointed out that 
there was no dispute about the existence 
of the dam and the only question was 
whether the dam was built in 1893 or 
1909. He was further of the opinion that 
the fact that the plaintiffs failed to prove 
an easement of the right does not entail 
the dismissal of the suit if in fact there 
had been a dam and a diversion of water 
with the knowledge and approval of the 
Government in view of the fact that as a 
result of the water of the stream being 
used for irrigation by diversion to the 
tank some 94 acres of wet land paying wet 
ryotwart assessment to Government has 
come into cultivation between 1890 and 
1920 and the Munsif finds that this does 
no harm to the defendants. The learned 
Judge was of the opinion that the neces- 
sary points which would lead to a satisfac- 
tory decision of the case have not been 
considered and he therefore thought that 
the case must be sent back for a finding on 
the following points: 

“Whether the registered or recognized source of 
irrigation for the plaintiffs’ ryotwari wet lands is 
the tank or the stream or both and whether with 
the knowledge and approval of Government the water 
of the stream in. question has been diverted by a 
dam and channel to the tank for the pur- 
pose of irrigating these lands: Jf and tothe ex- 
tent the above question is answered inthe affirma- 
tive, whetber the defendants have established any 
right to interfere with the plaintiffs’ enjoyment.” 


In so doing he made 
observations: 
“The first point is that the plaintiffs’ failure to 
, prove that an easement by prescription had been 
acquired by them in respect of the dam and diversion 
of water thereby is not sufficient to dismiss the suit 
ifthe plaintiffs as ryotwari ryots of the village, 
being entitled to water from Government for irriga- 
tion of their wet fields have been with the knowledge 
and consent of Government using the water of the 
stream for that purpose and have done so by divert- 
` ing the water into the Devanand Talug by means of 
adam and channel. So long as that is, as apparently 
it is, the mode of irrigation recognized by Govern- 
f ee for irrigation of the plaintifis’ ryotwart wet 
ands... ..- 


It would therefore seem that in the 
opinion of the Bench that even though 
the stream is not shown as the registered 
source of irrigation, still if with the know- 
‘ledge and consent of the Government water 
had been diverted and utilized for the 
purpose of irrigation, it would be a mode 
recognized by Government and the inter- 
ference by the defendants would be action- 


the following 
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able, and therefore, so far as the parties 

to the suit are concerned, they would be 

bound by this adjudication. The learned ` 
Subordinate Judge in pursuance of the 

directions contained in the High Court 

called for findings from the. District Munsif. 

The learned District Munsif went into the 

matter very fully and came to the following 

definite conclusions: (1) The recognized 

source of irrigation is the Devanandal tank 

and not the stream; (2) the water has been 

diverted from 1893 to the Devanandal tank 

with the knowledge and approval of the 

Government: (3) the wet ayacut increased 

from 11 acres 65 cents to 94 acres 73 

cents and it would have been impossible 

to irrigate such a large extent without 

the aid of the water which has been diverte 
ed; (4) the Government kist for the village 

which was Rs. 381 in 1890-1891 had ine 

creased to Rs. 8939-6-0 in Fasli 1328 and 

by the revision of re-settlement this was 

further increased to Rs. 1,010-2-0: (5) the 

diversion channel is shown in the survey 

plan Ex. H: (6) no diminution of supply 

to the defendants’ tank has been proved in 
consequence of the diversion. 

He therefore concluded that in the 
absence of any explanation as to how the 
tank got the larger additional supply and 
the admitted circumstances that the water 
from this odai which was used to fill up 
the private pudu thangal had been 
diverted at least since 1893 to the Eri and 
the fact that the Government has classed 
a much larger extent of lands in Deva- 
nandal as wet ayacut of the village to be 
irrigated by the tank without indicating 
any fresh source of irrigation or extend- 
ing the area of the tank orin any way 
improving it substantially, is in support of 
the plaintiff's case. The learned Subordi- 
nate Judge on appeal concurred in every 
one of the conclusions arrived at by the 
learned District Munsif. Hence the 
appeal by the defendants. The main con- 
tention urged on behalf of the defendants 
before me by Mr. Venkatarama Ayyar 
may be outlined thus. The lands being 
admittedly ryotwart and the stream being 
on the lands of the Government and there- 
fore the property of the Government, and it’ 
not baving been recognized as the regisiered 
source of irrigation. the plaintiffs have 
acquired no right thereto to sustain a suit 
for a declaration or for an injunction; the 
mere fact that the water has been diverted 
for a long time would not furnish any 
cause of action as against the Government, 
it being conceded that there has been no 
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prescriptive user for over 60 years and 
therefore in law no declaration or injunction 
could be given to a person who has 
not perfected his rightto an easement 
either by prescription or otherwise. I 
may at once say that there is authority for 
the proposition that bofore a right ripens 
into an easement, there is no right of action 
against anybody who interferes with it 
though there is also authority for the con- 
trary view. 

It is not necessary for me to go into 
that question on the facts of this parti- 
cular case. The lands in respect whereof 
relief is claimed in this suit are admittedly 
ryotwart and a ryot in respect of such 
land is entitled to receive from the Govern- 
„ament a supply of water necessary and 
sufficient for the irrigation of his regis- 
tered wet fields. Tbe Gcvernment have 
got the right to regulate the method and 
manner of supply. They can, therefore, 
indicate to him the source or method of 
supply and he is bound to accept those 
indicated. But there is no doubt that, as 
imcident to the tenure, there is a right in 
the ryot to receive the said water, call it 
contractual or proprietary. There is a 
corresponding duty on the part of the 
Government, though in one sense negative, 
to see that the supply shall be at his 
disposal by the usual and customary 
method. In this case, no doubt, the tank 
is pointed out as the registered source of 
irrigation and I may also state that the 
source of supply to the tank is indicated 
as rain. But it cannot be forgotten that 
the water of the natural stream, which 
was until 1893 falling into the thangal 
and exclusively ueed by the plaintiffs, was 
diverte@ in 1893 into the tank. and for 
over thirty years it has been the custom- 
ary method to take the water of the 
stream from that channel to augment the 
supply of the tank without which it would 
be impossible to cultivate the 94 acres 
registered as wet under the ayacut of the 
tank. Therefore the Government must be 
taken to have impliedly recognized this 
as the customary method of supply for the 
time being for the irrigation of the wet 
fields. The fact that the stream or the 
channel is not pointed out as the source 
of irrigation in the Settlement Register 
cannot curtail the rigùt of the plaintiffs to 
receive water which was absolutely neces- 
sary for the irrigation of their wet fields 
according to the customary method, and, 
in my opinion, it would not even be open 
to the Government to interfere with this 
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method of supply, and much more so to 
the defendants, and such interference would 
furnish a cause of action. 

As Pandalai, J., held, if with the consent 
and approval of the Government water 
had been diverted from 1893 and with the 
state of affairs existing the Government 
chose to permit wet cultivation of such a 
large extent of acreage as 94 acres and 73 
cents knowing full well that without the 
aid of such water it would not be possible 
for the plaintiffs to do so, the plaintifis 
must be deemed to have a right conferred 
on them by the Government, a right to 
the said water, and any interference of 
such right is actionable. In the circum- 
stances, therefore, the plaintiffs are entitled 
to a declaration that they have got aright . 
to divert the water of the stream by 
means of the customary dam at the point 
D and take as much water as is necessary 
for filling up the Devanandal tank suf . 
cient for the irrigation of 94 acres 73 cents 
of wet lands registered under that tank 
and the defendants are restrained by an 
injunction from doing anything so as to 
interfere with the said right. In the 
result, the second appeal fails and is dis- 
missed with costs. Leave to appeal is 
refused. 


N.-D, Appeal dismissed. 





PATNA KIGH COURT 
Civil Appeal No. 399 of 1936 
February 14, 1938 
Wort, J.. 
MATHURA SAO—DirenpantT—APPELLANT 
versus 
RAM LAL JUGAL KISHORE Fiem 
AND OTHERS—RESPONDENTS | i 

Hindu Law—Joint family business—Suit against 
persons as members of joint family business — One 
person alleging separation but admitting existence 
of such business before—Onus to prove that no such 
business exists is on him—Pleadings—Amendment, 
when should be allowed, f 

Where a suit is brought against defendants as 
being members of a joint family business and one of 
the defendants alleges separation but admits that 
prior to separation family business existed, the onus 
is upon such defendant to prove that no family 
business subsequently exists. Abdul Majid Khan y. 
Saraswati Bai (1), explained. i f 

It is for the Judge to consider whether in the circum- 
stances of the case the amendment should be allowed 
and ifhe comes to the conclusion that the amendment 
would not alter the substance or nature of the action 
but would merely alter its form, he commits no error 
in allowing the plaintiff to amend even at the appel- 
late stage. 

U. A. from the appellate decree of the 
Sub-Judge, Second Court, Gaya, dated 
February 19, 1936. 


* 1938 


Mr. Sarju Prasad, for the Appeliant. . 

Mr, Rajkishore Prasad, for the Respond- 
ents. 

Judgment.—This appeal arises out of 
an action on bahi-khata account for a sum 
of Rs. 741-80. The points which have 
been argued and the decision with regard 
‘to them will appear from a statement of 
facts as regards the course of the action in 
the Courts below. Plaintiff sued the defend- 
antsas being members of a joint business. 
Defendant No. 4 filed a written statement 
late which was rejected. and therefore it 
was left to defendants Nos. 1 to3 to defend 
the action. It is defendant No. 3 that we are 
concerned with in this Court and his case 
was made to depend on the fact that he 
had separated sometime since from the 
other members of the family and therefore 
he was not liable. Alternatively he raised 
the question that the money advanced was 
not for Jegal necessity. There can be no 
dispute as regards that question when once 
it is established that the defendant was the 
member of the family, because it was with 
regard to the purchase of goods for the 
carrying on of the business that the debt 

ad been incurred. lt was hardly open to 
the defendant in those circumstances to con- 
tend that the debt was not for necessary 
purposes, aud as I said and repeat that 
the defendant made his case to depend 
upon the fact that he had saparated and 
his liability therefore ceased. , The J udge 
in the Court below has expressed himself 
somewhat unfortunately if passages from 
his judgment are taken from their context, 
He indicates that the onus was on the de- 
fendant to show that the business was not 
a family business. But that criticizm can 
only be levelled against the judgment of 
the Judge in the Court below if the pas- 
sage istaken from its context because he 
is careful to state thatit was admitted by 
defendant No. 3 that prior to the separation 
the business existed. In those circumstances 
it is impossible to hold that the Judge has 
wrongly placed the onus on the defendant. 

Mr. Sarju Prasad refers to a decision of 
their Lordships of the Judicial Committee 
of the Privy Council being the case in 
Abdul Majid Khan v. Saraswati Bai (1). 
That was an appeal arising out of an action 
on two promissory notes signed by the 
. karta defendant and the argument of the 


(1) 61I A 90; 147 Ind. Oas.1; A 1 R 1934 P C 4; 30 
60; 100 W_N 1281; 6 RPO 48; 66 M L J 65; 


P L R 10; (1934) M W N 4; 36 Bom. L R 225; 38 
201; 17 N LJ L PO), 
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appellants before their Lordships of the 
Judicial Committee was that the presump- 
tion was that it was for necessity or to put 
it in the words of the argument as reported 
as the evidence established that Pandurang 
was carrying on the joint family business, 
he had authority to borrow for the purposes 
of the business and the presumption of fact 


. was that the money was properly borrowed 


for that purpose. But, as Lord Thankerton 
in delivering the judgment of the Board 
pointed out, the fact that Pandurang had 
signed the promissory notes in his own 
name was consistent with his own personal 
liability as it was consistent with the liabi- 
lity of the joint family and the person who 
sought to charge the joint family firm had 
the onus upon him to prove such facts as 
would discharge that onus; and that onus 
was upon the plaintiff. It is true that the 
onus was on thé plaintiff here but having 
regard to all the circumstances of the case 
the Judge was correct in coming to the 
conclusion at which he arrived. 

‘ The other point was that the amend- 
ment as regards the names of the plaintiffs 
was allowed in the appellate stage and that 
the Judge was wrong in law in allowing 
such amendment. Itis admitted that the 
amendment having been made the action 
is in order. Having regard to the clear pro- 
visions of the Oivil Procedure Code, in my 
judgment, the contention is an impossible 
one. It is for the Judge to consider whether 
in the circumstances of the case the amend- 
ment should be allowed, and, having rightly 
come to the conclusion it did not alter the 
substance or nature of the action but merely 
its form, the Judge was not in error in 
allowing the plaintiff to amend even at the 
appellate stage. 

There is one other matter which has 
been argued and that is as regards the first 
sum, Rs. 449, for which there was an ac- 
knowledgment on October 28, 1932. But 
this was merged into a later sum of 
Rs. 699, also the subject-matter of the ac- 
knowledgment, and again that larger sum 
was merged into Rs. 741, the sum in dis. 
pute in the action. Once it was established 
there was liability on the defendant as re- 
gards Rs. 741, the liability as regards the 
earliest sum necessarily followed. The ap- 
peal fails and must be dismissed with costs. 
Leave to appeal is refused. 

8. Appeal dismissed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 4 of 1936 
November 9, 1937 
PaNDRANG Row anD ABDUR RAHMAN, JJ. 
SRIMATHU RAJA MUTHU VIJAYA 
RAGHUNATHA DORAISINGAN alias 
GOURIVALLABHA THEVAR, ZAMINDAR 
or SIVAGANGA, TiROUGH HIS Dewan 
AND AUTHORISED AGENT, Mr. R. M. 
SUNDARAM, 1. 0. s.—APPELLANT 
. versus 
MUTHU K. R. M. MUTHAYA CHETTIAR 
AND OTRERS— RESPONDENTS 
Madras Court of Wards Act (I of 1902), s. 49— 
Person gwing notice under s. 49, transferring his 
tnterest—Transferee, if should give another notice, 
before filing sutt. : 
„Per Pandrang Row, J.—When after the notice is 
given as réquired by s. 49, Madras Court of Wards 
Act, the pereon, who gives the notice dies or transfers 
his interest in the subject-matter to another, a fresh 
notice has not to be given under s, 49. A transfer of 
the subject-matter does not affect the object for 
which such notice is required to be given, ` 
Per Abdur Rahman, J.—A close perusal of gs. 49 
shows that although under sub-cl. (2) an intending 
plaintiff is required to serve the Court of Wards with 
a notice in which his name, place of his abode, the 
cause of action and. the relief which he claims are to 
be stated, sub-cl. (1) of the section has been so drafted 
as not to provide that the suit must necessarily be 
instituted by the very person who had served the 
Court of Wards With a notice. It merely enacts that 
no suit relating to the person or property of any ward 
shall be instituted in any Civil Court until the 
expiration of two months after notice in writing has 
been delivered. Had the Legislature intended that 
the person who had served the Court of Wards with 
a notice would alone be entitled to sue, it could have 
said so without any difficulty. , Bachchu Singh v. 
Secretary of State for India in Council (1), distin- 
guished. 


P. A. under cl. 15 of the Letters 
Patent’ preferred against the judgment of 
the Honourable Mr. Justice Varadachariar, 
dated October 31, 1933, reported in 163 Ind. 
Cas. 539 and made in A. A. O. No. 338 of 
1933 preferred against the order of the 
District Court of Ramnad at Madura, dated 
January 23, 1933, and passed in A. S. No. 3 
of 1932 (O. S.No. 24 of 1929, Sub-Court of 
Ramnad at Madura), 

Mr. S. T. Srinivasagopalachai, fcr the Ap- 
pellahts. 

Mr. R. Kesava Iyengar, for the Respon- 
dents. 

Pandrang Row, J.—The facts of this case 
have been stated by Varadachariar, J. in his 
judgment and it is needless to repeat them, 
The only point that has been decided is 
that the notice given in May 1928, by one 
Singa Dorai satisties the conditicns em- 
bodied in s. 49 of the Court of Wards Act. 
The law on the subject has been fully 
discussed by Varadachariar, J. and there is 
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no need to add to his discussion of the 
case-law. The section of the Court of 


1 
. 


Wards Act which has to be construed is 


8 49, which runs as follows : ih 

“(1) No suit relating to the person or property of 
any ward shall be instituted: in any Oivil Court 
until the expiration of two months after notice in 
writing has been delivered: to or left at the Office 
of the District Collector specified in the notification 
under s. 19 or the Collector appointed under s, 46,-as 
the case may be. 

2. Such notice shall state the name and place of 
the abode of the intending plaintiff, the cause of 
action and the relief which he claims; and the plaint 
shall contain a statement that such notice has been 
so delivered or left.” . 


The notice given in this case completely 
complies with all the provisions of this 
section. The person who gave the notice 
was one Singa Dorai, the senior proprietor 
of the village, the proprietors of which 
are the present plaintiffs. He was cer: 
tainly the intending plaintiff at the time 
the notice was given. He was the original 
complainant before the Survey Officer and 
the respondent before the Appellate Survey 
Officer. The notice was given because the 
Appellate . Survey Officer's decision was 
against Sie Dorai. It is not pretended 
that anv one else was the intending plain- 
tiff atthe time the notice was sent. The 
cause of action snd the relief claimed 
which are given in the notice are not 
different from the cause of action and the 
relief claimed in the present suit. The 
plaint conteins a statement that the notiee 
was delivered or left at the offices refer- 
red in the section and this delivery is 
not denied. It would thus follow that all 
the requirements of the section have been 
really fulfilled. 

The main objection urged by the Zamin- 
dar’s Advocate in this appeal is that Singa 
Dorai who gave the notice is not the actual 
plaintiff in the present cuit in which the 
plaintiffs are those who derived title from 
bim subsequent to the issue of the notice, 
Singa Dorui having transferred his interest 
in the villagein August 1928, to certain 
persons whoin turn transferred the same 
to the plaintiffs in September 1928. In 
other words, the contention of the learned 
Advocate for the appellant is that when 
after the notice is given as required by 
8.49, the person who gives the notice dies 
or transfers his interest in the subject- 
matter to another, a fresh notice has to be 
given under s. 49. It is difficult to see 
how this conclusion can be said to follow 
necessarily from s, 49. It certainly does 
not follow from the letter of this law; nor 
can it be said that thé object of this law 
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requires such a conclusion to be drawn. A 
transfer of the subject-matter does not 
affect the object for which such notice is 
fequired .to be given. I may also say that 
the reasons given by Varadachariar, J. in 
support of his conclusion appear to be 
sound, and that. the conelusion which he 
has come to is one in consonance with 
justice and is not opposed to law. There is 
no reason, therefore, why that decision 
should be interfered with in appeal. 

The appeal should accordingly be dismiss: 
ed with costs. 

Abdur Rahman, J.—I agree. While 
our learned brother Varadachariar, J. re- 
jected the appeal on the ground that the 
notice given by Singa Doraito the Oourt 
of Wards should be held to be available 
for the benefit of the persons claiming 
under him,I would like torest my deci- 
sion on a grammatical construction of s. 49 
of the Court of Wards Act itself. A close 
perusal of this section shows that although 
under sub-cl. (2) ‘an intending plaintiff is 
required to serve the Court of Wards with 
a notice in which his name, place of his 
abode, the cause of action and the relief 
which he claims are to be stated, sub-cl. (1) 
of the section has been so drafted as not 
to provide that the suit must necessarily 
be instituted by the very person who had 
served the Oourt of Wards with a notice. 
It merely enacts that no suit relating 
to the person or property of any ward 
shall be instituted in any Oivil Court 
until the expiration of two months after 
notice in writing has been delivered. Had 
the Legislature intended that the person 
who had served the Court of Wards with 
a notice would alone be entitled to sue, 
it could have said so without any diffi- 
culty. Ilis true that when the suit is to 
be filed on the basis of the cause of action 
mentioned in the notice, the person serv- 
ing the notice would ordinarily be the same 
as the person instituting the suit; but the 
person, who intended to file a suit and who 
actually served the Court of Wards with 
a notice, may have died before the suit is 
instituted, and his sons or heirs may have 
had to institute the suit instead. In that 
case it cannot be -reasonably argued, in 
my opinion, that the notice served by the 
intended plaintiff has spent itself on ac- 
count of his death and cannot be availed 
of by his sons or heirs. There is nothing 
in s. 49 of the Act which would make 
another notice essential as long as the suit 
is based substantially on the same cause 
of action which was stated in the notice. 
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Section 49 appedra to have been so draft- 
ed as to cover cases of this character. 
The position of an assignee, on whom the 
interest of the intending plaintiff may 
devolve by a voluntary act of the latter 
would be the same, in mv opinion, and 
no objection can be raised on the ground 
that he had nt served the Court of 
Wards with another notice after his assign- 
ment. It may be that if his title is denied 
by or on behalf of the Court of Wards, 
he would be called upon to establish the 
same before he is held entitled to any 
relief. But if he chooses to filea suit on 
the’ cause of action stated by ns assignor 
in the notice served on the Court of W ards, 
no legitimate objection can be raised 
against him on that score. A number cf 
cases either following or decided on the 
lines adopted in Bachchu Singh v. Secre- 
tary of State for India ia Council (1), were 
pressed upon us by the learned Counsel 
for the appellant in support of his con- 
tention. There is no doubt that the langu- 
age used ins, 80, Civil Procedure Code, is 
very similar to that employed ins. 49 of 
the Court of Wards Act but there is, first 
or all, some difference in the manner in 
which the two sections were drafted, i. e,. 
while the provisions of s. 80 are contained 
in one paragraph, those contained in s 49 
have been sub-divided into two. This 
might have persuaded the learned Judges 
in placing a different construction of s. 80, 
Civil Procedure Code, and holding that the 
intending plaintiff who has been referred 
to in the latter part of the section must 
be necessarily taken to refer to the same 
person who had served the ‘notice. 
Secondly, the word ‘intending’ before the 
word ‘plaintiff’ has now been taken out 
and this change appears to me to have 
been effected with the object of remov- 
ing a doubt in construing s. 80, Civil Proce- 
dure Code, to which it was otherwise liable. 

For these reasons, I consider that there is 
no merit in this appeal and it should be 
dismissed with costs. 

N.-D. Appeal dismissed. 


(1) 25 A 187; A W N 1903, 13. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1036 of 1934 
February 22, 1938 

Ganca Nata, J. 
Sheikh IBRAR AHMADanp ANOTABR— 
DEFENDANTS—ÅÀPPELLANTS 
_ versus 
Musammat KAMNI BEGAM—-PLAINTIFF— 
RESPONDENT 


Limitation Act (IX of 1908), Sch. I, Art. 91—Gift 


deed obtained by undue influence and executed in 
ignorance of real nature and contents of deed— Suit 
to set it aside—Limitation—Time, when begins to 
run. | . 

A suit to recover possession of property gifted 
by the pleintiff to the donee under a deed of gift 
which is alleged to have been obtained by undue 
. influenco and executed in ignorance of the real 
nature of the document and its contents, must be 
brought within three years from the date when the 
plaintiff became aware of the true character of the 
deed and of the transaction which he had entered 
into, Time does not run from the date when the 
plaintiff escapes from the influence by which he 
was dominated. Someshwar Dutt v. Tirbhuwan Dutt 
2), relied on. a i 
ka A. from the decision of the Addi- 
tional Sub Judge, Bareilly, dated April 21, 
1934. _ 

Mr. N. U. A. Siddiqui, for the Appel- 
lants. 
` Messrs. M. A. Aziz and Waheed Ahmad 


Khan, for the Respondent. 


Judgment.—This is a defendants’ 
appeal and arises out of a suit brought 
against them by the plaintiff: respondent, 
for a declaration that the deed of gift dated 
January 8, 1929, executed by the plaintiff 
in favour of Ibrar Ahmad, since deceased, 
was invalid and ineffectual. The plaintiff 
in the step-mother of Acchi Begam, defen- 
dant No.2. Ibrar Ahmad in whose favour 
the deed was executed was the husband of 
Acchi Begam. The plaintiff succeeded to 
some property from her son Razaq Yar 
‘Khan on his death, which took place in 
1932. The plaintiff's case is that [brar 
Ahmad made her execute the deed in ques- 
tion in his favour without letting her know 
its real nature. It was only in November 
1932, when after her second marriage, which 
took place in April 1932, she demand- 
ed her monthly allowance of Rs. 10 from 
the defendants and they refused to pay it 
saying that she was not entitled to get any 
allowance, she made a search of the papers 
and obtained copies from the Registration 
Department that she came to know that 
the defendants had got the deed in ques- 
tion executed by her in ignorance of the 
real nature of the document and its con- 
tents. The defendants contended that the 
plaintiff executed the deed with full know- 
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ledge of its contents and real nature, and 
that the suit was beyond time. Both the 
Courts below have found against the defen- 
dant. Ibrar Ahmad died during the pen- 
dency of the suit and his heirs have been 
bronght on the record in his place. 

Both the Courts below have found that 
the plaintiff executed the deed in question 
without knowing its contents and that it 
was within three years of the suit that 
she came to know of the real ‘nature of the 
document in question. When the plaintiff 
came to know of the real nature of the 
document which, as found by the lower 
Court, was executed by her without know- 
ing its contents and true nature, was a 
question of fact on which the finding of the 
lower Court is couclusive. According to 
this finding, the plaintiff came to know of 
the real character of the document within 
three years of the suit. Under Art. 9), 
Limitation Act, the period of limitation to 
cancel or set aside an instrument, not 
otherwise provided for, runs from the time 
when the facts entitling the plaintiff to 
have the instrument cancelled or set aside 
become known to him. The learned Coun- 
sel for the appellant relies on Dzo Singh v. 
ee Judeo (1) where it was observ- 
ed: 

“Therefore under Art. 91, the plaintiff would 
have been entitled to have the instrument can- 


celled or set aside immediately the undue influence 
was withdrawn.” 

In Someshwar Dutt v. Tirbhuwan Dutt 
(2) their Lordships of the Privy Council 
have laid down a different rule of law as 
regards the time from which the period of 
limitation would run in case of undue in 
fluence. They have observed: 

“The error into which the Ohief Oourt fell, in 
their Lordahips’ opinion, is that they thought the 
three years permitted by the Limitation Act began 
to run, not from the discovery of the plaintiff of 
the true nature of the deed which he had signed, 
but from the date when he escaped from the influ- 
ence by which, according to the plaintiff, he was 
dominated. Whether the facts as proved bring the 
claim within the limitation period even on this 
view is a question on which their Lordships 
express no opinion. It suffices to say that for the 
doctrine of the Chief Oourt their Lordships are 
unable to find any sufficient justification.” 

According to them a suit to recover 
possession of property gifted by the plain- 
tiff to the defendants. under a deed of gift 
which was alleged to have been obtained 


(1) (1931) A L J 909; 135 Ind. Cas, 232; A TR 1932 
All. 63; Ind. Rul. (1932) All. 56. 

(2) (4934) A L J 585; 149 Ind. Cas. 480; A I R 
1934 PO 130; 61 i A 224; 9 Luck,178; 6 R P C151; 
11 OWN 781; 380 WN 803;67MLI7;40L W 
5; 36 Bom, LR 652; 59 O L J 454; 1934 A L R 593; 
1934 O L R 518; (1934) M W N 647 (P O). . 
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by undue influence must be brought within 
three years from the date when the plain- 
tiff became aware of the true character of 
the deed and of -the transaction which he 
had entered into. Time does not run from 
the date when the. plaintiff escapes from the 
influence by which he was dominated. The 
present suit being within three years from 
the time when the plaintiff came to know 
of the true character of the deed is within 
time. Both the lower Courts have con- 
currently found that the deed in question 
was never explained to and understood by 
the plaintiff. It being so, the deed is in- 
valid. There is no force in the appeal. It 
is, therefore, ordered that it. be dismissed 
with costs. 
8. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 54 of 1934 
March 10, 1938 
KING AND VENKATARAMANA Rao, JJ. 
TETALI SOORAMMA-—DERENDANT No. 1 
— APPETLANT 
peTsus 
KOVVURI VENKAYYA AND OTHERS 
— PLAINTIFF AND HIS LEGAL REPRESENTATIVES 
— RESPONDENTS 
Deed—Rectification—Suit on mortgage — Deed 
found giving wrong number of certain ttem—Recti- 
fication barred under Art. 96, Sch, I, Limitation 
Act (IX of 1908)—Mistake, if can be rectified— 
Oral evidence to show that mistake was mutual, if 
admissible—Court, if can construe document, after 
. rectification, 
Where in a suit upon a mortgage for recovery of 


money it is found thatthe number of a particular’ 


item of property was wrongly mentioned in the 
deed, even if the relief rectified is barred under 
Art. 96, Limitation Act, the mortgage-deed can be 
rectified. That the mistake was mutual can be 
proved by oral evidence, and when the mistake is 
proved the document can be construed by the Court 
as if it had been rectified subject to the rights of 
third parties acquired in the meantime in good 
faith and for consideration, Mahadeva Ayyar v. 
Gopala Ayyar (1), Chinna Mallayya v. Veerayya (2) 
and Asiatulla v. Sadatulla (4), followed. 


C. A. against the decree of the Court of 
the Subordinate Judge, Rajahmundry, dated 
August 30, 1933, and passed in O. S. No. 43 
of 1932. 


Venkataramana Rao, J.—This is an 
appeal from the judgment of the learned Sub- 
ordinate Judge of Rajahmundry granting a 
decree in favour of the plaintiff. The suit 
is upon a Mortgage executed by the ist 
defendant. The substantial defence to the 

| Buit was that the plaintiff was not entitled 
‘to ask for the sale of one of the items of the 
property, viz., Survey No. 172-2, on the 
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ground that the property actually described 
in the deed of mortgage as having been 
mortgaged was only 172-4. The plaintiff in 
his plaint stated the description 172-4 was a 
mistake for 172-2 and that, if necessary, the 
mortgage- deed might be rectified by 
inserting 172-2 instead of 172-4. But the 
substantial relief he prayed for in the 
plaint was the sale of 172-2 on the basis of 
the mortgage. One of the defences raised 
was that the prayer for rectification was 
barred by .the limitation because it was 
asked for after more than three years had 
elapsed from the date when the mistake 
came to the plaintiff's knowledge. This 
contention seems to have prevailed in the 
lower Court but the learned Subordinate 
Judge gave a decree on the ground that 
the prayer for rectification was an ulneces- 
sary prayer, that, if the plaintiff wag able 
to, establish before Court that by mutual 
mistake the property was described wrongly 
it was open to the Court to take oral evi- 
dence in regard to it, treat the document as 
rectified and give relief to the plaintiff on 
the basis of the said property having been 
mortgaged thus giving effect to the inten- 
tions of the parties. The learned Subordi- 
nate Judge purported to follow a ruling of 
this High Court which clearly lays down 
that it is open to the ‘plaintiff or the defend- 
ant to adduce oral evidence in regard to the 
ecrrect description of the” property in the 
conveyance executed between them and that 
relief in regard thereto can be granted 
even though a suit for rectification has not 
been filed. [Vide Mahadeva Ayyar v. 
Gopala Ayyar (1) and Chinna Mallayya v. 
Veerayya (2)]. thas been held that, so far 
as a defendant is concerned, even thcugh a 
suit for rectification is barred by limitation 
nevertheless the Court is entitled to give him 
relief. Vide Manendra Nath Mukerji v 
Jagendra Nath Roy (3)} but it is contended 
that a different rule ought to apply in the 
case of a plaintiff, i. e., if ne wants to get a 
relief on the basis of mutual mistake, it is 
his duty to institute a suit for rectification 
within three years from the date when the 
mistake came to his knowledge under 
Art. 96 of Sch. H of the Limitation Act and 
no relief could be givenif he allows his 
claim for rectification to be barred. It 
seems tous that the contention is not ten- 
able. Article 96 will be applicable only if 
the plaine wang 6 file a suit for rectificge 
; . Oas. 390; 289: 
i ® ae a s. 390; SM LT 289; (1911) 


3 LW 651; 31 Ind, Cas. 671; A I R 1916 Mad 
795. A 
(3) 20 WN 260. 
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tion of a deed and prays only for that relief. 
But ifthe plaintiff sues for possession of 
property or for a declaration of title in 
regard to property or, as in this case, for 
sale of property, on the basis of the mort- 
gage executed in his favour and if the 
relief regarding rectification is only formal 
or incidental and not. necessary for award- 
ing the main relief prayed for, then Art. 96, 
will have no application. In a case decided 
in Astatulla v, Sadatulla (4) it was held by 
Mukherjee and Walmsley. JJ. that Title 
may be established without rectification of 
an instrument, even though the time to 
secure a rectification of the instrument has 
elapsed, and that itis open to a party to 
give evidence to prove that his name has 
been omitted from the document by fraud or 
mistake. 

It seems to us that this is the correct 
principle and especially where the rights of 
third parties have not intervened. So lung 
as it is open to the parties to adduce oral 
evidence on the ground of mutual mistake 
in regard to misdescription of a property 
and a Court can give effect to the real 
intentions of the parties; we do not see why 
any question of limitation should arise at 
all when the substantial relief prayed for 
by the plaintiff is not rectification of the 
deed but some other relief which he is 
entitled to claim under the law on the basis 
of the transaction which he seeks to enforce. 
Rectification in such a case is not necessary. 
Following the decision in Asiatulla v. 
Sadatulla (4) we think that even though 


the right of the plaintiff to sue for rectifica- - 


tion of the mortgage-deed is barred by 
limitation, still he is entitled to the relief for 
sale of the property which was agreed to be 
mortgaged and that the decision of the 
lower Court is, therefore, correct. 

The resultis that the appeal is dismissed 
with costs. 

N.-D. Appeal dismissed. 
(4) 28 OL J197; 41 Ind. Cas. 747; A IR 1918 Oal, 
09. 


PATNA HIGH COURT 
Oivil Appeal No. 222 of 1937 
i November 16, 1937 
Mumammap NOOR, J. 
RAM RANBIJAYA PRASAD SINGA— 
DEOREB'HOLDER—ÅPPBLLANT 
versus 
NAGESAR TIWARI- JUDGMENT-DEBTOR— 
RESPONDENT 
Limitation—Joint decree—Hzecution—Suspension 
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of limitation against one judgment-debtor owing to 
insolvency proceedings—Remedy, if kept alive against 
others—-Payment by Receiver in insolvency, if saves 
limitation against other judgment-debiors. 

Where a decree is passed jointly against two per- 
sons and the running of the limitation for execution is 
suspended against one of them owing to the pendency 
of insolvency proceedings against him such suspension 
does not keep the remedy alive against the other as 
there is no legal bar tothe decree-holder executing 
the decree against the other during the insolvency 
proceedings against one of them and even the pay- 
ment by the Receiver ininsolvency on behalf of the 
insolvent cannot save the limitation against the 
other. 

C. A. from an appellate order of the Ad- 
ditional District Judge, Shahabad, dated 
May 8, 1937. 

Messrs. S. M. Mullick and Bhuvneshwar 
Prasad Sinha, for the Appellant. 

Mr. Ram Chandra Prasad, for the Res- 
pondent. 

Judgment.—The question involved in 
this miscellaneous appeal from an appellate 
order is whether the application‘ for execu- 
tion of his decree filed by the appellant on 
January 3, 1936, was within time as against 
some of the judgment-debtors. The 
decree was obtained at Ballia in the United 
Provinces on January 26, 1926, and was 
brought for executicn to Arrah. It was 
against two persons, Basdeo and Gopal, 
There were three previous executions, all 
of them against one of them only, i. e, 
Basdeo, The present one which is under 
consideration is against Basdeo „uč sons 
of Gopal whois dead. The latter urged 
that the application was barred against 
them and the learned District Judge, 
reversing the order of the learned Munsif, 
has held that it was so. 

It is admitted that one of the earlier 
applications for execution (the second 
one) filed on September 18, 1230, was in 
time. Though it was against Basdeo only, 
it was effective against Gopal also under 
the Explanation to Art, 182, Limitation 
Act, as the decree wasa joint one, The 
next application for execution (the third) 
was filed on May 25, 1935, more than three 
years after the date of the final order on 
the application of September 18, 1930, 
The question for determination in this 
case is whether this application was in 
time. For the reasons which I shall just 
menticn, it was not barred against Basdeo. 
In between the dates of the two applica- 
tions, namely September 18, 1930, and 
May 25,1935, there was an insolvency pro~ 
ceeding against Basdeo which was started 
on February 10, 1932. The date of the 
termination of this proceeding (February 
24,1936) given in the judgments of the 
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Oourts below seems to be incorrect. How- 
ever it is immaterial Now, unders. 28 
(2) and (7). Insolvency Act, read with s. 15, 
Limitation Act, the period of the pendency 
of the insolvency proceeding is to be 
excluded in computing three years from 
March 19, 1932, when final order was 
passed on the application of September 
18,1930. Therefore, so far as Basdeo is 
concerned, the application of May 25,1935 
was in time against him. The question 
is, was ithe decree alive on that date 
against Gopal as well? In other words the 
question is, whether an insolvency proceed- 
ing against one of the judgment-debtors 
ofa decree suspends the running of 
limitation against others also? No doubt 
under the Explanation to Art. .182 
Limitation Act, the execution againsta 
joint judgment-debtor is sufficient against 
all, and therefore, as have said, 
though the decres was passed in 1926 
it was alive up to the time when the appli- 
cation for execution was filed on Septem- 
ber 18, 1930, although the intervening 
execution was against Basdeo alone. But 
it does not follow. that the suspension of 
the running of the Limitation Act against 
one of the judgment-debtors keeps the 
remedy alive against all of them. There 
was no legal bar to the decree-holder 
executing the decree against Gopal during 
the pendency of the insolvency proceed- 
ing against Basdeo and, therefore, when 
the application of May 25,1935, was filed 
the execution bad already become barred 
against Gopal, and the present execution 
has rightly been held to be barred against 
the sons of Gopal. 

A question wasraised before the Courts 
below as tothe effect of the payment of a 
few rupees by the Receiver in insolvency 
on December 14, 1935, on behalf of Basdeo. 
Assuming that the Receiver was an 
agent of the judgment-debtor Basdeo, this 
payment cannot, under s. 21 (2), Limitation 
Act, save limitation against Gopal. Then 
this payment was after the decree had 
already become barred against him and is 
of no avail. The appealis dismissed with 
costs: hearing fee one gold mohur. Certi- 
ficate to appeal under the Letters Patent 
is granted. 


8. Appeal dismissed, 
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MADRAS HIGH COURT 
Letters Patent Appeals Nos. 101 of 1935 
and- 8 and 9 of 1936 | 
November 10, 1937 
PANDRANG Row AND ABDUR RAHMAN, JJ. 
LADOORAM SOWCAR AND ANOTHER — 
APPELLANTS 
versus 
NIDAMARTI JALA 
DURGAPRASADARAYUDU—RESPONDENT. 

Trespass—Action against trespass — Encroachment 
established—Proper remedy — Damages or relief in 
possession. 

Where the encroachment has been established, 
there isno other remedy possible except that of 
delivery of possession. An award of damages is not 
an appropriate remedy. 

L. P. As. against the decree of Mr. Justice 
Wadsworth, reported in 162 Ind. Oas. 288, 

Mr. P. Somasundaram, for the Appellants. 

Mr. C. Rama Rao, for the Respondent. 


Pandrang Row, J.—These appeals arise 
out of two second appeals, namely Nos. 894 
and 895 of 1931, which in their turn arise 
out of two connected suits of 1923 on the 
file of the District Munsif’s Oourt of Vizaga- 
patam. One of them was instituted by 
the partners of Baughmul Sowcar against 
Mr. Jala Durgaprasadarayudu, a lawyer of 
Rajahmundry, and the other suit was by 
the lawyer as the plaintiff and the Sowcars 
as the defendants. The suits arose out of 
a dispute regarding the boundary between 
the properties belonging to the two parties 
on the Beach Road at Vizagapatam. The 
dispute was originally taken to the notice 
of the Survey Officer and aftera decision 
by the Survey Authorities, these suits were 
aes beth parties being dissatisfied theres 
with. 

Speaking broadly, the dispute relates to 
three items; (1) The road which lies be- 
ween the two properties which was claimed 
by Mr. Jala Durgaprasadarayudu as a 
common or joint road, but which according 
to the sowcars was their own exclusive 
property ; (2) that the wall built between 
the properties by the sowcars and a small 
strip of land varying in width from 14 to 

the side of it constitute an 
encroachment by the sowcars on Mr. Jala 
Durgaprasadarayudu’s property; and (3) 
that there was also 4n encroachment of 
about 33 square yards by the sowcars by 
building an extension of the kitchen in 
their property. It was found by both the 
Courts below that the road in question was 
the exclusive property of the sowcars and 
that finding, in our opinion, was not open 
to question in second appeal and there has 
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second appeal. As regards the encroach- 
ment by extending the kitchen also, there 
has been no interference in second appeal. 
It is as regards the second item which 
relates to the wall and tbe strip of site 
adjoining it that Wadsworth, J. modified 
the decree of the lower Appellate Court and 
directed the restoration of the first Court's 
decree relating thereto. The point involved 
was not whether it was an encroachment or 
not, because the fact of the encroachment 
was established beyond doubt to the satis- 
faction of both the Oourts below. But 
Wadsworth, J. thought that the lower Ap- 
pellate Court was not justified in modify- 
ing the decree of the first Court for delivery 
of possessicn of the portion encroached 
upon by substituting a decree for money 
damages instead. It is contended before 
us in Letters Patent Appeal No. 101 of 
1935 that this interference in second appeal 
was not justified or proper. In the other 
Letters Patent Appeals by Mr. Jala Durga- 
prasadarayudu, the finding about the 
ownership of the road in favour of the 
sowears is questioned as well as the dis- 
‘allowunce of the claim to recover posses- 
sion of the small extent of 34 square yards 
encroached upon by the sowcars. 


The facts of the case need not be narrated 
further for the purpose of deciding these 
Letters Patent Appeals. Reference has been 
made to a number of cases and in particular 
to Pazundaung Bazaar Co, Ltd, v. Eller- 
man's Arracan Rice and Trading Co. Ltd. 
(1). This, however, is a case in which we 
are not concerned With an invasion of one 
man’s rights of easement by another, but 
with an actual encroachment or trespass 
by one on the property of another. In the 
latter class of cases, there is, in our opinion, 
no scope for the contention that money 
damages may be given in certain circum- 
stances, The decisions which deal with 
the question of awarding damages as the 
more appropriate remedy instead of an 
injunction do not apply to the present case 
where the encroachment has been esta- 
plished, and there is no other remedy 
possible except that of delivery of posses- 
sion. We are, therefore, of opinion that so 
far asthe wall and the strip of site adjoin- 
ing it are concerned, the proper decree to 
be passed in the suit is the decree that 
was passed by the first Court and that 


(1) 12 R 200; 151 Ind, Oas. 193; A IR 1934 Rang. 
144;7 R Rang. 5L. 2 
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portion of the decree of the first Court must, 
therefore, be restored; it would thus follow 
that so far as this item of encroachment is 
concerned, the decree of Wardsworth, J. is 
right though not for the reasons given by 
him. As regards the kitchen, no doubt the 
same conclusion ought to follow but it is 
found that in lieu of 34 square yards which 
has been encroached upon, Mr. Jala Durga- 
prasadarayudu has got nearly 6 square 
yards belonging to the sowcarsin the very 
same neighbourhood and remains in posses- 
sion thereof. He cannot, in our opinion, 
be allowed tohave those 34 square yards 
while keeping in his possession the 6 square 
yards, which do not belong to him. In 
these circumstances we do not propose to 
interfere in appeal with the decree of the 
Courts below so far as this item is concerned. 


As regards the road, the concurrent find- 
ings of fact by the two Oourts in the 
mofussil really conclude the matter and we 
see nO reason to suppose that those findings 
are not supported by the evidence. The 
sowcar's house has been occupied for very 
many yesrs aod there is a good deal of 
evidence to show that the road in question 
has been used only by people who occupied 
the house and as part of the sowcar’s 
property. There is no case made out for 
interference with the findings of fact so far 
as this road is concerned. Tne question of 
costs has been raised in all these appeals, 
The order passed by the first Court was 
that all parties must bear their own costs 
and this was interfered with by the lower 
Appellate Oourt which substituted money 
damages instead of delivery of possession 
of the encroached site after removing the 
wall thereon. Now that that modification 
of the decree has been found to be wrong, 
there cannot be any justification for any 
change in the first court’s order relating to 
costs, As these appeals have failed in part 
and succeeded in part, we think, in the cir- 
cumstances of the case, the proper order to 
pass is that the parties should bear their own 
costs throughout, that is tosay,in all the 
Courts including this Court and in these 
appeals, 


N.-Ds Order accordingly. 
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ALLAHABAD HIGH COURT 
Mi __ Full Bench 
‘Civil Kevision Application No. 198 of 1936 
April 20, 1938 
Tuom, C. J., Ganea Nata AND 
MOHAMMAD ISMAIL, JJ. 
GAURI SHANKAR—Derenpsant— 
APPLICANT 
versus 
SHYAM SUNDER LAL AND oTurrs— 
PLALN{IFFS AND oTHURS—Pro forma 
DEFEN DANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s, 115— 
Misdescription of mortgaged property in deed—~ 
Error repeated in plaint, preliminary decree, 
final decree and execution application—Plaintiff’s 
application for amendment rejected—Puisne mort- 
gagee transferee of decree applying subsequently for 
amendment without getting himself substituted in 
place of plaintiff—Application rejected—Application 
to High Court under s. 115—~High Court heid should 
not interfere. : 

The mortgaged property had been erroneously 
described in the mortgage-deed and the error therein 
had been repeated in the plaint, the preliminary 
decree, the final decree and the execution applica- 
tion. Following upon the passing of the final dec- 
ree, the plaintitis applied to the Court for the 
amendment of the decrees, the plaint and the mort- 
gage-deed This application was rejected. A puisne 
mortgagee who claimea to be the transferee of the 
decree but who bad not got himself substituted in 
the place of the plaintiffs applied subsequently for 
theamendment but his application being rejected, he 
applied to the High Court under s. tla, Uivil Pro- 
cedure Code, against the order rejecting his ap- 
plication : 2 

Held, that in the circumstances it was not ex- 
pedient that the High Gourt should interfere with 
the order in virtue of the powers unders. 115, 


QO. R. App. against an order of the Bub- 
Judge, Farrukhabad, dated August 24, 
1935. 

Mr. S. N. Misra, for the Applicant. 

Messrs. B. Malik and Babu Ram Avasthi, 
for the Respondents. 


Thom, ©. J.—This is an application in 
civil revision under s. 115, Civil Procedure 
Code. ‘The application is directed against 
an order of tue learned Civil Juage cf 
Farrukhabad dismissing an application 
purporting to be under ss. 119 and 151, 
Civil Procedure Oode, in which the appli- 
cant sought for tue amendment of the 
original mortgage upon which a decree had 
been obtained, the plaint in the suit upon 
the mortgage, the preliminary decree, the 
final decree and the execution application. 
lt ig a matter of admission that Lhe mort- 
gaged pruperty nas been erroneousiy des- 
cribed in the mortgage-deed and toat tre 
error therein has been repeated in the 
plaint, tne preliminary decree, the final 
«decree and the execution application. Lt 
appears that in the ‘morigage deed the 
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north boundary of the property given is 
really the south boundary and the south 
boundary, the north boundary. It appears 
from the record that following upon the 
passing of the final decree, the plaiatifis 
Shiam Sunder, Krishna Kumar, Pyare Lal 
and Guizari Lal applied to the Court for 
the amendment of the decrees, the plaint 
and the mortgage deed. This application 
was rejected. The present applicant, Gauri 
Shankar, is a puisme mortgagee and he 
Claims to be a transferee of the decree 
passed in favoar of the four plaintiffs. He 
has not had himself substituted in place 
of the four plaintiffs whcse application was 
dismissed. 

In these circumstences we do not con- 
sider it expedient that we should interfere 
with the order of the lower Gourt in virtue 
of our powers under s. 118, Vivil Procedure 
Code. We do not make any pronouncement 
upon the question as to whether in an 
application under ss. 151, 152 and 153 the 
applicant is entitled to have the amend- 
ments he claims effected. No doubt he is 
entitled to have such amendments effected 
ina subsequent suit for rectification. The 
question as to what his rights are by way 
of application under ss. 151,152 and 153 
is one which is not free from difficulty. 
In our opinion this is not an appropriate 
occasion on which to decide the point. In 
the result, the application is aismisszd with 
costs. 

S. Application dismissed. 


MADRAS HIGH COURT 
Criminal Revision Oase No. s8u of 1937 
(Criminal Revision Petition No. 824 of 1937) 
March 24, 1938 
HoRWILL, J. 

Inre KOMMA HAnI CHANDRA REDDI 

AND OTHERS —PETITIONERS 

Criminal Procedure Code (Act V of 1898), ss. 436, 
203, 550—Magistrate conducting enquiry ‘and dis- 
charging accused—On revision further enquiry order- 
ed—Magistrate, if should re-summon witnesses— 
Further enquiry, how conducted—De novo enquiry 
tf can be had under s, 350—Magistrate deciding re- 
summoning witnesses but changing mind before 
starting further enquiry— Propriety of. 

When an order of discharge is set aside and fur- 
ther enquiry ordered under s., 436, Criminal Procedure 
Oode, the enquiry recommences where it was left offat 
the time when the improper order of discharge was 
passed. Further euquiry, does not mean merely an 
examination of witnegses, but a further considera- 
tion of the evidence and the Magistrate is, there- 
fore, justified when ordered to make further enquiry 
upon perusing the evidence already on record in 
framing thecharge. Queen-Empress v. Balasenna- 
thambi (13, relied on, ; 


h 
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Prior to the framing of the charge an accused is 


not entitled under s,.350, Criminal Procedure QOode, , 


to have a de novo enquiry. Section 350 gives the 
accused a right to havea de novo trial. The trial 
begins only after the framing of a charge, The Code 
. leaves the re-summoning of witnesses entirely to the 
discretion of the Magistrate. He may feel that he 
would like to see a witness or question him further ; 
and s. 350 (1) gives him authority to do so. If he does 
not feel it necessary to examine any witness afresh, it 
is not incumbent on him todo so. The Code does 
not recognize any principle of natural justice in 
such matters. Laxmi Reddi v. Munni Reddi (5), re- 
lied on. i A 
Where the Magistrate exercises his discretion in 
favour of commencing the enquiry de novo by sum- 
moning the witnesses, he is not precluded from 
changing his mind before he re-commences the in- 
quiry. The re-summoning of the witnesses is not 
tantamount to recommencing the enquiry, 


Cr. R. C. and Cr. R. P. under ss. 435. and 
439 of the Code of Oriminal Procedure, 
1898, praying the High Court to 
revise the judgment of the Court of 
the First Class Sub-Divigional Magistrate 
of Jammalamadugu, dated October 22, 1937, 
and passed in Oriminal Appeal No. 41 of 
1937, preferred against the judgment cf 
the Court of the Second Class Magistrate of 
Pulivendla in Calendar Case No. 275 of 1936. 


Messrs. K. Narasimha Ayyar, P. Chandra 
Reddi and V. Ramalinga Reddi, for the 
Petitioners. , 

The Public Prosecutor on behalf of the 
Orown. 

This case coming on for hearing, upon 
perusing the petition: and the judgments 
of the lower Courts, the records in the case; 
upon hearing the arguments. 


Order.—The petitioners were convicted 
by the Stationary Sub-Magistrate of Puli- 
vendla under ss. 147, 341 and 342, Indian 
Penal Code and the 6th petitioner under 
s. 323, Indian Penal Code also, and they 
were fined Rs. 10 each on each count. ‘Lhe 
convictions and sentences were confirm- 
ed by the Appellate Court. 

There was first an enquiry by the Sta- 
tionary Sub-Magistrate of Pulivendia and 
the accused were discharged. - The matter 
was then taken in revision tothe Sessions 
Judge, who thought that the order of dise 
charge was improperly passed and ordered 
a further enquiry intothe matter under 
s. 436, Criminal Procedure Code. The 
Stationary Sub-Magistrate decided to sum- 
mon the prosecution witness already exa- 
mined ; and upon being told by the Sub- 
Inspector conducting the proseculion that it 
wasmot necessary to examine the prosecution 
witnesses, the Magistrate did not do so. He 
presumably considered the evidence already 
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on record and then framed a charge. The 
trial ended in a conviction. eo 

It is now argued that the Magistrate was 
bound to begin the enquiry afresh. | find 
nothing in any section of the Criminal 
Procedure Code which justifies this argument. 
When an ofder of discharge is set aside 
and further enquiry ordered, the enquiry 
recommences where it was left of 
ai the time when the improper order of 
discharge was passed. Further enquiry, as 
pointed cut in Queen-Empress v. Balasenna 
Thambi (1), dcesnot mean merely an exami- 
nation of witnesses, but a further considera: 
tion of the evidence and the Magistrate was, 
therefore, justified upon perusing the evi- 
dence in framing the charge. 

Prior to the framing of the charge, an ac: 
cused is not entitled under s- 350, Criminal 
Procedure Code, to have a de novo enquiry. 
Section 350 gives the accused a right tc 
have ade novo trial. It has been held by 
this Court that the trial begins only after 
the framing ofa charge. I can, therefore 
see nothing wrong in the proceedings of the 
Sub-Magistrate. It is, however, argued from 
Queen-Empress v. Hasnu (2), Ram Dial v 
Emperor 14 Ind. Oas, 607 (3) and Saheb Dir 
v. The Crown (4), that the principles 0 
natural justice require that every Magistrat» 
should begin his enquiry afresh and sex 
the witnesses for himself before ke convict: 
the accused. I do not think that the Crimi 
nal Procedure Code recognises or suggest» 
that there is such a principle of natura 


` justice. On the contrary it negatives the 


existence of such a principle ; for it leavem 
the re-summoning of witnesses entirely te 
the discretion of the Magistrate. He maya 


‘fee] that he would like to see a witness Om 


question him further, and s, 350 (1) give 
him authority to do so. If hedoes no 
feel it necessary to examine any witnes: 
afresh, it is not incumbent on him to do ac 
After the framing of the charge, he had im 
any event an opportunity of seeing th 
witnesses for himself during the furthe 
cross-examination. This matter has come 
before this Court on many occasions, anc 
was considered by Jackson, J. in Laxm 
Reddi v. Munni Reddi (5), where he hel 
that there was no obligation laid on the 


(1) 14 M 335, 

(2) 6 A367. f 

(8) 14 Ind. Oas. 607; 9 A L J 310; 13 Cr. LJ 255, 

(4) 3 Lah. 115; 66 Ind. Oas. 826; 23 Or. LJ 330; . 
I R 1922 Lah, 49;4U P L R (L) 50; 10 PWR 192» 


Or. 
(5) 34 M 512; 131 Ind. Cas. 5; 33 L W 336; 39 Or. Mg 
J 635; (1931) M W N 279; Ind, Rul. (1931) Mad. 46% 
60M LJ 524; AI R 1981 Mad. 488, 
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Magistrate to begin the enquiry afresh. 

A further argument advanced is that 
even though the Magistrate is given a 
discretion to continue the enquiry 
from the place where it was left by his 
prodecessor he exercised the choice in 
favour of commencing the enquiry de novo 
by summoning the witnesses. I cannot 
agree that the ressummoning of the witnesses 
is tantamount to recommencing the enquiry; 
and evenifitistrue that the Magistrate, 
when he re-summoned the witnesses, contem- 
plated recommencing of the enquiry, he was 
not precluded from changing his mind 
before he recommenced the enquiry. 

The evidence before the Courts below 
“was considered sufficient by them to sustain 
a conviction, and I am not prepared to inter- 
fere in revision with that finding. 

The petition is, therefore, dismissed, 

ND. Petition dismissed, 


PRIVY COUNCIL ` 
Appeal from the Oalcutta High Court 
July 18, 1938 
Lorp THANKERToN, LORD ROMER, 
Sie LANOSLOT SanpgRson, Sir Saapt LAL 
AND Siz GEORGE RANKIN . 
DINABANDHOU OHATTIRJI—AppgLiant 
; versus 
ASHUTOSH CHATTERJEE AND OTHARS— 
RESPONDENTS 


Bengal Land Revenue Sales Act (XI of 1859), 


3,2 and 3—Scope ef—EHstate, when becomes liable to- 


ale for arrears of revenue—Tauzi Manual (Issued by 
‘he Board of Kevenue, Bengal)— Expression * kist”, 
whether used in restricted meaning assigned to it in 
.2—Held, that sale of estate for arrears did not in- 
“ringe Law. 

Section 2, Bengal Land Revenue Sales Act, mere- 
y defines an arrear of revenue, It makes it clear 
hat the proprietor of an estate is allowed to pay a 
‘ist or instalment on any day during the month for 

«hich it has been fixed. The section does not im- 
«oge any penalty for the non-payment of the revenue 
Kuring the month; it merely states that if it has 
«ot been paid during the month in which it was to 
“6 paid, the sum remaining unpaid becomes, on the 
mirst day of the following month, an arrear of re- 
‘enue. But the defaulting proprietor does not suffer 
«ty harm, even if he doesnot pay immediately the 
<evenue so declared to be in arrear. The law gives 

im a period of grace for payment, and this conces- 
mion is granted by s. 3 of the statute. It is only 
~hen the latest date for the payment fixed under 
Me section has expired without payment, that the 
«tate becomes liable to sale at public auction ona 
mate thereafter which may be fixed for the purpose. 
mp. 882, col. z.] 

The expression kist, as explained in the Tauzi 
danual issued by the Board of Revenue, Bengal, 
«cans the period between one latest day for pay- 
ment of arrears of revenue god the next, and is not 
sad in the restmicted meaning assigned to it in 


176—111 & 112 
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s, 2 ofthe Bengal Land Revenus Sales Act. Thus, 
in the case of an estate, which paid revenue in 
two instalments, the expression “ January kist” 
means the period beginning on September 29, and 
ending on January 12, and the“ kist day |“ means 
the latest day of payment on which that period 
expires. 

The kistbendi relating to certain estate, showed 
that the total revenue assesssed on the estate, was 
payable in monthly instalments according to the 
Bengali era, but the details of the monthly in- 
stalments were omitted from the tauzi ledger of an 
estate, and only the demand for arrears, for which 
the estate would become liable to sale after the 
latest date of payment, was entered in the tauzi 
ledger, such date being January 12, Out ofthe net 
demand for revenue a small sum remained unpaid 
on the last day fixed for arrears and the estate was. 
sold by the Collector on March 22: 

Held, that the sale was within the jurisdiction of 
the Collector. Saraswati Bahuria v, Surajnarayan 
Chaudhuri (1), explained and distinguished. 

_ Mr. J.M. Pringle, for the Appellant. 


Mr, J. M. Parikh, tor Respondent No. 1. 


Sir Shadi Lal.—This is an appeal from 
a judgmentand decree of the High Court 
of Judicature at Fort William in Bengal, 
dated June 21, 1935, which reversed the 
judgment and decree of the Second Sub- 
ordinate Judge of Faridpur, dated August 
13, 1932, and set aside the sale of an estate 
for arrears of land revenue, 

On March 22, 1930,a permanently settled 
estate, bearing tauzi No. 299 of the Backer- 
gange Collectorate, was sold by public 
auction for arrears of land revenue. Three 
persons, namely, Ashutosh Chatterjée, Rai 
Rajani Kanta Chatterjee and Suresh 
Chandra Chatterjee, were proprietors of 
that estate, each owning one-third share 
therein. Tne total land revenue assessed 
on theestate is Rs. 13-1-1, of which Rs..5-8-10 
has to be paid by January 12 of each year, 
and the remainder Rs. 7-8-3 by March 28. 
{tis common ground that in respect of the 
amount of Rs. 9-8-10 which was payable on 
or before January 12, 1930, two co-sharers, 
namely, the plaintiff, Ashutosh Chatterjee 
aud the second defendant, Rai Rajani 
Kanta Chatterjee, duly paid their share of 
the revenue, but the third co-sharer, Suresh 
Chandra Cnatterjee, failed to make any 
payment. Tnere stood, however, to the 
credit of the estate, 9 annas§$ pies, which 
had been overpaid on account of thé pre- 
vious instalments. After giving credit for 
this smali sum, the Oollector found that 
there was a deficit of Ra. 1-3-9 in the amount 
of land revenue, which was to be paid by 
January 12, 1930. 

The estate was, therefore, entered in the 
Arrear List of the Oollectorate; and sold 
on March 22, 1930, for Rs. 700 to the ap- 
pellant, Dinabandhu Chatterjee. who was 
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the ‘highest bidder at the auction. 
Thereupon, Ashutosh Chatterjee impeach- 
ed the sale on various grounds ; and alter 
an unsuccessful appeal to the Commis- 
sioner, he brought the present suit in the 
Civil Court against the auction-purchaser 
and his co-sharers in the estate. The 
Main ground, upon which the sale was 
attacked, was that the Collector had no 
jurisdiction to hold the sale on March 22, 
1930. This ground of attack was repelled 
by the purchaser, and the dispute between 
the parties was embodied in the following 
issue framed by the Oourt :— 
‘ “Was the saleof Taluk No. 299 by the Oollector 
of Backergange on March 22, 1930, at revenue sale, 


illegal, without jurisdiction, and contrary to the pro- 
visions of Act XI of 1859 ?” 


This issue was answered in the negative 
by the Trial Judge, who upheld the sale 
and dismissed the euit. On appeal to the 
High Court, his judgment was set aside, 
and the suit was decided in favour of the 
plaintiff. 

From the judgment of the High Court 
the auction-purchaser has brought his 
appeal to His Majesty in Council, and the 
question, which their Lordships have to 
determine, is whether the sale was held on 
a date before the latest date fixed for the 
payment of the arrear of revenue. 

What is the law which defines an arrear 
of revenue, and which determines the date 
upon which an arrear must be paid, the 
consequence of non-payment thereof on that 
date being that the estate in arrear be: 
comes liable to sale at public auction ? 
The Jaw on the subject is contained in the 
Bengal Land Revenue Sales Act XI of 
1859. By section 2 of that statute, it is 
provided that :— 

“Tf the whole or a portion of a kist or instalment of 
any month of the era according to which the settlement 
and kistbandi of any mahal have been regulated be un- 
paid on the first of the following mouth of such era, 


the sum so remaining unpaid shall be considered an 
arrear of revenue,” 


This section refers to the kist of instal- 
ment of land revenue fixed in accordance 
with the termsof settlement and kistbandi 
of.an estate, and contemplates the payment 
of a kist or instalment every month. It 
then defines an arrear of revenue. If 
the _ whole or a portion of a kist 
or instalment of revenue is not paid 
on, or before, the last day of the month, 
during which it was to be paid, the sum 
remaining unpaid on the first day of the 
following month shall be deemed to be an 
arrear of revenue. 

It will be observed that the section mere- 
ly defines an arrear of revenue. It makes 
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it clear that the proprietor of an estate is 
allowed to'pay a kist or instalment on any 
day during the month for which it has 
been fixed. The section does not impose 
any penalty for the non-payment of the 
revenue “during the month, it merely states 
that if it has’ not been paid during the 
monthin which it was to be paid, the sum 
remaining unpaid becomes on the first day 
of the following month an arrear of revenue. 
But the defaulting proprietor does not suffer 
any harm, even if he does n0t pay immee 
diately the revenue so declared to be in 
arrear. The law gives him a period of 
grace for payment, and this concession is 
granted by 8.3 of the statute, which is in’ 
these terms : 

“Upon the promulgation of this Act the Board of 
Revenue shall determine upon what dates all arrears 
of revenue ...shall be paid up in each district 
under their jurisdiction, in default of which payment 
the estates in arrear in those districts...shall be sold 
at public auction to the highest bidder.” 

In pursuance of s. 3, the Board of Revenue 
has fixed for an estate paying an annual 
revenue exceeding Rs, 10, but not exceed- 
ing Rs. 50, January 12 and March 28, in 
each year as the latest dates, on or before 
which, an arrear of land revenue must 
be paid. Itis only when the latest date 
for the payment fixed under the section 
has expired without payment, that the 
estate becomes liable to sale at public auc- 
tion on a date , thereafter which may be 
fixed for the purpose. 

The question, therefore, arises whether 
the sale in dispute.was held after the ex- 
piry ofthe last date of payment as con- 
templated by the aforesaid section. Now, 
Exhibit C, which is a certified copy of the 
kistbandi relating to this estate, shows that 
Rs. 13-1-1, the total revenue assessed on the 
estate, is payable in monthly instalments» 
according to the Bengali era, that is to say, 
the revenue is payable by instalments each 
month from Baisakh to Chaitra. These 
instalments are called kistsin s.2 of the 
Act, andif any instalment is not paid dur- 
ing the prescribed month, the sum so un: 
paid becomes an arrear on the first day ofm 
the following Bengali month. But asm 
already stated, the mere fact that there im 
an arrear to be paid in respect of an estate 
does not lead to any untoward consequence 
until the expiry of the last date of payment 
fixed under s,3. Asthe mere failure t 
pay each instalment in the prescribece 
month does not entail any penalty, the de 
tails of the monthly instalments were 
omitied from the tauzi ledger of an estate- 
and only the demand for arrears, for whic! 
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the estate would become liable to sale 
after the latest date of payment, was en- 
tered in the tauzi ledger. 

The tauzi ledger of this estate mentions 
Rs. 5-8-10 as the net demand payable in 
respect of the January kist. The expression 
kist, as explained in the Tauzi Manual 
issued by the Board of Revenue, Bengal, 
means the period between one latest day 
for payment of arrears of revenue and the 
next,and is not used in the restricted 
meaning assigned to it ins. 2of the Act. 
Thus; in the case of this estate, which paid 
revenue in two instalments, the expression 
“January kisi means the period begin- 
ning on September 29, and ending on Janue- 
ary 12 and the “kist day” means the 
latest day of payment on which that period 
expires—now, January 12, 1930, as shown in 
the tauzi ledger, was the latest date for 
payment of that sum. But it appears from 
the tauzi ledger that of the aforesaid net 
demand, Rs. 4-5-1 were duly paid on or 
before January 12, 1930; and that only 
Rs. 1-3-9 remained unpaid on the last day 
fixed for the payment of arrears. On the 
expiry of that day the estate became liable 
to sale by public auction, and the sale on 
the date in question, namely, March 22, 
1930, did not infringe the law. 

The judgment of this Board in Saraswati 
Bahuria v. Surajnarayan Chaudhuri (1), 
shows that their Lordships thought that the 
sum for the non-payment of which the pro» 
perty was sold in that case was a kist as 
contemplated by s. 2 of the Act, and that 
March 28, was the date fixed for the 
payment of the kist. They accordingly held 
that the sum did not become an arrear 
until April 1, The sale held before June 
7, the last date fixed for the payment of 
arrears was, therefore, invalid. That judg- 
ment cannot be taken as displacing the 
meaning which their Lordships have, in 
the present case, shown to attach to the 
entry of the date J anuary 12,1930, under 
the nead “date” in the tauzi ledger. It is 
to be observed, that the appeal in that case 
was heatd ex parte and the meaning of 

mhe entry “March 28," and of the references 

Bko “kist” was not examined in the light of 

mthe information now available. Moreover, 

Ethe evidence in that case included the sale 
proclamation issued under s. 7 of the Act, 
which was misleading. The case’ must, 
therefore, be regarded as Proceeding upon 
its own. facts. 


(1) 10 Pat. 496; 130 Ind. Cas. 876; AIR1931P0 

57; 35 OW N 414; 6OML J 350; (1931) MW N 

pi: Ind. Rul, (1931) P C 84; 530L J 307;12 PL 
TOTO). 
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Thelearned Judges of the High Court, 
who decided the present case, have wrongly 
assumed that what is called a net demand 
in the tauzi ledger in respect of the estate 
in question wasa kist as contemplated by 
8.2 and thatthe kisi was payable in Janu- 
ary and became an arrear on February 1. 
They think that the latest date for the 
payment of an arrear, accruing on Febru 
ary 1, was March 28, 1930, and that the sale, 
which was held on March 22, 1930, was, 
therefore, held’ before the date on which 
the estate incurred the liability to sale. 
The reasoning of the learned Judges is 
faulty, as it involves the assumption that 
Ks. 5 8-10, for the payment of which Janu- 
ary 12 was fixed, was an instalment under 
s. 2of the Act ; while it was an arrear of 
revenue, for the payment of which January 
12, 1930, was fixed under s. 3. In the event 
of non-payment on or before the date 
fixed for the payment of arrears, the estate 
became liable to sale, and the sale which 
was held on March 22, 1930, after the latest 
date for payment of arrears, was within 
the jurisdiction of the Collector. — 

The result of the above discussion is that 
the appeal should be allowed, the decree of 
the High Court dated June 21, 1935, set 
aside, and the decree pronounced by the 
Trial Judge on August 13, 1932, restored, 
with costs here as well as in the High Court. 
Their Lordships = humbly advise His 

j cordingly. 

Ea i => Appeal allowed. 

Solicitors for the Appellant: — Messrs. 
Barrow, Rogers & Neviil. 

Solicitors for Respondent, No. 1 :—Messrs, 
T. L, Wilson & Co. 
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Appeal from the Oudh Chief Court 
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Loep ROMER, Siz SHapt LAL AND 
SIR GEORGE RANKIN. 
Rana UMA NATH BAKHSH SINGH 
— APPELLANT 
VEISUS 
JANG BAHADUKHK-— RESeoNDANT _ 
Trust—Creation of —8 executing deed of relinquish- 
mentin favour of his son U-—U party to such deed 
—Deed referringto another deed executed by U and 
stating that U would act according to conditions laid 
down inthat deed—U in such second deed agreeing to 
pay certain amount toone J who was not party to 
either deeds—Two deeds held must be read together 
and trust was created in favour of J enforceable at 
Ei a deed of relinquishment to which 
his sons U and N were parties, by which he relin- 
quished all his rights and property to U and put him 
in possession forthwith. One of the clauses of the deed 
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referred to the contemporaneous instrument executed 
by U and stated that “I (U) do hereby agree that I 
shall continue to act according to the conditions laid 
down in the deed executed to-day by me in favour of 
8." The second instrament, described as an tkrarnama 
or agreement, was executed by U alone. Clause (4) 
of the ikrarnama was as follows,—‘That I, the exe- 
Cutant, shall pay Rs. 50,000 as specified below, in 
cash, to J and B, minor sons of the aforesaid prostitute, 
on their attaining majority provided they remain 
obedient :—J Rs. 30,000, B Ks. 20,000." On the 
death of S, J brought a suit against U to recover 
Ra. 30,000 under cl. 4. The question was whether cl. 4 
ofikrarnama execated by U alone created a trust 
in favour of J he beingno party toeither of the in- 
struments : , 

Held, that the two instruments must be read to- 
gether, and that the obligations undertaken by U were 
the terms upon which his father S was surrendering 
to him immediate possession of all his property. 
Moreover, the provision for J of Rs. 30,000 was in- 
tended to come out of the property which was being 
surrendered. The effect of cl. (4) was, therefore, to 
Create @ trust in favour of J enforceable at his in- 
stance, 

(Oase-law referred to.) 


Appeal against the order of Nanavutty 
and Zia-ul Hasan, JJ., dated September 3, 
1936, and reported as 165 Ind. Oas. 113. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Appellant. 

Messrs. R. Roxburgh, K.C., Siraj Husain 
and L, M.Jopling, for the MKespondent. 


{Rana Sir Shanker Bakhsh Singh 
(born in 1840, died in 1897) 





| 
Lal Ohandra Bhukhan Rana dir Sheoraj 
, Singh Singh 
(died on August 7, 1894) (died on April 14, 1920) 
I 


| 





| 
Rana Uma Nath Kunwar kahi Nath 


Bakhsh Singh Bakhsh Singh. 
(appellant). 


Sir George Rankin.— Rana Sir Shanker 
Bakhsh Singn was Taluqdar of Khajurgaon. 
In 18v0 he had made a will appointing 
his eldest son Lal Chandra as his successor, 
but Lal Ohandra having died in lo94a 
new disposition was made by Sir Shanker 
-Bakhsh Singh by a codicil dated Novem- 
ber 1, 1894, By this codicil he gave to 
Sheoraj, his younger son, all his property 
movable and immovable, including the 
Khajurgacn estate but purported to pro- 
vide that Sheoraj should not have power 
to make any son except Uma Nath Singh, 
his eldest son, the owner and successor to 
the estate “during his presence.” It is 
unnecessary to discuss the effect in law of 
this provision. Sir Shanker Bakhsh Singh 
having died im 1897 was succeeded by 
Sheoraj who became Sir Sheoraj Singh, 
K. 0.1.8. On May 9, 1913, two instruments 
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were executed. The first was a deed of 
relinquishment (dastbardari) to which the 
parties were Sheoraj, Uma Nath (the de- 
fendant appellant) and Bhambhu Nath, 
his brother. By this deed Sheoraj relinquish- 
ed all his rights and property to the de- 
fendant appellant and purported to put him 
in possession forthwith. The deed provides 
that the defendant appellant should pay the 
debts of Sheoraj and should be entitled 
to receive and collect all debts due to him. 
By its sixth clause it referred to the con- 
temporaneous instrument— 

(6) “That I, the declarant No. 2 (Uma Nath), 
do hereby agree that I shall continue to act accord- 
ing to the conditions laid down in the deed exe- 
cuted to-day by me in favour of the declarant 
No. 1 (Sheora).” 


The second instrument, described as an 
ikrarnama or agreement, was executed by 
Uma Nath alone. It recites that Sheoraj, 
his father, had appointed him successor 
and put nim in possession; it provides 
that a certain village shouid be set aside 
for the maintenance of Sheoraj who was 
to get in addition a sum of Rs. 7,045 in 
cash and a further sum after all his debts 
bad been satisfied. Uma Nath by this 
deed also promised to pay Rs. 3,000 annual- 
ly to the wife of Sheoraj and a sum of 
Ks. 2,000 annually to Musammat Sarwar, a 
concubine who lived at Khajurgaon and 
who had two sons by Sheoraj—viz., the 
plaintif Jang Bahadur and Bam Bahadur. 
Clause (4) of the ikrarnama is as follows :— 

“(4) That I, the executant, shall pay Rs. 50,000, 
as specitied below, in cash, to Jang Bahadur and Bam 
Bahadar, minor sons of the aforesaid prostitute, 
Musammat Sarwar on their attaining majority provid- 
ed they remain obedient:—Jang Bahadur Rs. 30,000, 
Bam Bahadur Ra, 20,000. After their attaining age of 
majority, 1 shall put Jang Bahadur in possession of 
village Mathiapur, Pargana Dalmau and Bam Baha- 
dur in possession of village Udwamac Pargana Sareni 
with the right of inheritance but without the 
power of making transfer. The aforesaid persons 
and their heirsshall continue to pay from the 
date of their possession, land revenue, cesses and 
subscriptions of the British Indian Association and 
Oanning College, along with the additional amount 
of Rs. 10 per cent., by way of proprietary right, 
on the land revenue, to me, the executant, and 
my heirs. Except receiving the aforesaid amount 
in cash and remaining in possession of the villages, 
mentioned above, the aforesaid persons shall not be 
entitled to get any guzara or allowance from the 
estate. If for any reason I may not be able to 
deliver possession of village Mathiapur to dang 
Bahadur then 1 shall put him in possession of 
another village, having the same amount of profits 
and being of the similar quality, according to the 
above-mentioned condition.” 


These deeds were immediately followed 
by mutation proceedings whereby the 
name of Uma Nath was substituted for 
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that of Sheoraj in the Revenue paper. 
On April 14, 1920, Sheoraj died. At some 
time—apparently between 1924 and 1927 
—Musammat Sarwar and her sons left 
Kharjurgaon and went off to live with 
her own people in another village. The 
plaintiff respondent Jang Bahadur and his 
young brother Bam Bahadur were both 
minors at this time, but Jang Bahadur 
attained his majority on May 2, 1930. 

On September 7, 1931, Jang Bahadur 
brought the suit out of which the present 
appeal arises against the appellant Uma 
Nath claiming the sum of Rs. 30,000, 
under cl. (4) of the deed of May 9, 1913, 
and also possession of the village Mathiapur 
or another village of like value according 
to the terms of the deed. A great many 
issues were framed by the learned Subordi- 
nate Judge and discussed at the trial, 
but in the end the learned Judge came 
to the conclusion tbat the plaintiff was not 
entitled to any decree for possession of 
the village or for a declaration of any title 
thereto. He also found that the plaintiff 
was not entitled to a decree for Rs. 30,000 
claimed because he had not fulfilled the 
condition of iia’at—that is, the condition 
as to obedience mentioned in cl. (4) above 
recited. On appeal to the Ohief Court of 
Oudh, Nanavutity and Ziaul Hasan, JJ*. 
allowed the appeal and gave the plaintiff 
a decree for possession of the village of 
Mathiapur and for Rs. 30,000 against the 
defendant with certain interest, mesne 
profits and costs. From this decree the 
defendant has-appealed to His Majesty. 

Having regard to the fact that the plain- 
tiff Jang Bahadur was not a party to either 
of the two instruments of May 9, 1913, the 
first question which arises is whether or 
not cl. (4) above recited of the instrument 
which was executed by the appellant alone 
amounts to a trust in Jang Bahadur's 
favour so as to entitle him to claim to have 
the trust performed. It is reasonably plain, 
as the Courts in India have held, that the 
two instruments must be read together, 
and that the obligations undertaken by 
the appellant are the terms upon which 
his father was surrendering to him im- 
mediate possession of all his property. 
Moreover; the provision for Jang Bahadur 
of a village and of Rs. 30,000 is intended 
to come out of the property which was 
being surrendered. In these circumstances 
a number of decisions by this Board have 
made it difficult for learned Counsel for 
the appellant to contest the proposition 

*Reported as 165 Ind, Ogs. 113—[#a_] 
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that the instruments created a trust in 
favour of Jang Bahadur. [Nawab Amjad 
Ali Khan v. Mohundee Begam (1); Sri Sri 
Sri Lakshmi Narayana Ananga Garu y. 
Sri Madhawa Deo Garu (2); Nawab Khwaja 
Muhammad Khon v. Nawab Husaini 
Begam (3); Raja of Ramnad_ v. Sundara 
Pandiyasami Tevar (4); Khajeh Solehman 
Quadir v. Nawab Sir Salimullah Bahadur 
(5)]. Their Lordships are in agreement 
with the learned Judges of the Chief Court 
in holding that the effect of cl. (4) above 
cited was to create a trust in favour of 
the plaintiff enforceable at his instance. | 
This leaves as the only defence remain- 
ing to the appellant the condition expressed 
in the clause by words which, as they 
appear in the translation before their Lor l- 
ships are,. “provided they remain obedient. 
The learned Subordinate Judge was of 
opinion that the word ita’at generally 
implies submissive obedience, which he 
explains as “such solicitous and affectionate 
attendance and dutifulness, as one would 
expect from a very near and dear relation”. 
The learned Subordinate Judge concluded 
that the plaintiff must fail as regards the 
sum of Rs. 30,000 because he had given no 
evidence to prove the performance of ita'at, 
and because he had not cross-examined 
the defendant whose complaint took the 
form that the plaintiff had never offered any 
nazar at the time of Holi or Dasehra, or 
other festival, nor visited the defendant 
even when the defendant was ill. The 
learned Judges of the Chief Court read 
the condition in the clause as meaning 
that the plaintiff and his brother would be 
entitled to the money on condition of their 
ramaining loyal to the defendant and con: 
sidered that there was nothing to show 
that the plaintiff had committed any act 
of disloyalty. Their Lordships are unable 
to hold. that the complaints made by the 
defendant of the plaintiff's conduct to- 
wards him can be regarded as establishing 
a breach of the a A DOr 2 
i ient". The evidence o e 
“au a p 549; 19 WR P O 25; 2 Suther 
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(4)46 IA 64;49 Ind, Cas. 704; 17A L J 153; 36M 
L J’ 164: 283 GC W N 549; 29 O LJ 551; 25M L T 400; 
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plaintiff's mother and her brother to the 
effect that some four or six years after the 
death of Sheoraj she and her two boys 
were turned out by the defendant has an 
important bearing, as the Ohief Oourt 
rightly thought, upon this question. It 
Seems reasonably clear that the position of 
the woman and her sons at Khajurgaon 
was a very difficult one and the fact.of her 
being a Muhammadan created further 
difficulties ; not unnaturally her sons bee 
come Muslims. 

This change of religion would not excuse 
them from fulfilling the condition as to 
obedience but the circumstances taken as 
a whole throw doubt upon the reality of 
the defendant's complaint. It seems doubt- 
ful if the plaintiff's attendance at cere- 
monies would have been welcomed and 
in any case there is no trace of any 
quest having been made by the defen- 
dant to the plaintiff orof any intimation 
that the defendant desired his company 
or his attendance. The mere complaint, 
therefore, that the plaintiff did not come 
from the place where his mother was living 
and pay certain compliments to the de- 
fendant on the occasion of certain Hindu 
festivals is singularly unimpressive, and 
whether the word ita'at be translated 
“obedience” or “loyalty” their Lordships 
are satisfied that this condition affords no 
defence to the appellant in this case. 

Their Lordships are of the opinion that 
this appeal fails and should be dismissed. 
They will humbly advise His Majesty 
accordingly. The appellant must pay the 
costs of the respondent. 

8. Appeal dismissed. 


Solicitors for the Appellant:—Mesers. 
H. S. L Polok & Co. re 

Solicitors for the Respondent:—Mesers. 
Nehra & Co. 
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_ Colliston—Ships—General Regulations for Prevent- 
ing Collisions at Sea—Ars. 24 as modified by r.5 of 
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local rules governing navigation in the Hughli~Ques- 
tion regarding ‘turning points and bends', must be 
regarded from practical stand point of navigator— 
Prohibition in r. 5, if extends to all parts of river 
—Course of Hughli from Fairway marks to Pisher- 
man's Point held not turning or bend—Held on 
facts, defendant's ship committed breach of r.5 and 
was alone to blame. 

The question regarding ‘the turning points or 
bends of river’ mentioned inr. 5 ofthe local rules 
governing navigation in Hughli, have to be consi- 
dered with reference to the channel andfrom the 
practical standpoint of a navigator. The prohibi- 
tion in r.5 cannot be supposed to extend to all 
parts of the river where the channel is not com- 
pletely straight, but must be interpreted with re- 
gard not only tothe aggregate amount of deflection 
but to its gradualness or abruptness, which is only 
to eay that the deflection must be considered in 
relation to the distance tobe travelled : 

Held, agreeing with the Oourts}]in India that 
the course of the river Hughli from above the 
Fairway marks to Fisherman’s Point is not a turm- 
ing point or bend; 

Held, also on facts that the action of the defend- 
ant's ship in failing toslacken speed when the 
plaintiffs’ ship came abreast of her at Bight Oolumn 
wasa plain breach of duty under r. 5 and the defend- 
ant's ship was alone to blame. 

K.C. 


Messrs. R. F. Hayward, 
Willmer, for the Appellants, 

Mr. L. P. iv. Pugh, K.C., Sir T. Strangman, 
K.C. and Mr. C. Bagram, for the Respond- 
ents. 

Sir George Rankin.—At 12-35 p.m. 
on Sunday, March 16, 1930, the steamships 
“Marienfels” and “Malacca Maru” were 
in collision in the River Hughliat a spot 
south of Pukuria Point Column and North 
of Lower Brul Sand buoy. The ‘Marien- 
fels” is a vessel belonging to the plaintiffs- 
respondents, a German Company: her 
gross tonnage is 8,000 tons, her length 
495 feet and her beam 58 feet. The 
“Malacca Maru” isa Japanese vessel of 
5,374 tons length 400 feet and beam 544 
feet. 

The collision occurred in broad day- 
light: the weather was fine and ‘clear: the 
wind of no material force. It was flood 
tide—a spring tide of 34 knots in the 
navigable channel. The water had risen 
17 feet above low water marks and it 
was still rising. 

Both vessels were proceeding southwards» 
to sea and the ‘Marienfels” was over- 
taking. They had left Garden Reach— 
the “Malacca Maru” at9-25 a.m. and thee 
‘“Marienfels” some twenty minutes later. 
The speed ofthe former was about tepm 
knots and of the latter about 113. Botb» 
vessels were part laden and both were 
drawing some 20 or 21 feet. Both were 
in charge of duly licensed pilots, Pilot 
King navigating the ‘Marienfels,” Pilo 
Halford the “Malacca Maru.” ihi; 


and 
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At the time of the collision the bluff 
of the port bow—14 feet from the stem 
—of the “Malacca Maru” struck the 
starboard side of the “Marienfels” a little 
abaft amidships. The damages sustained 
by the “Marienfels” was not such as to 
prevent her from continuing her voyage 
to Madras, where her master made a pro- 
teston March 24. The “Malacca Maru” 
was more severely damaged and put 
back to Calcutta, where a protest was 
made on March 25. Both pilots made 
reports to the Port Authority at Calcutta 
on the day of the collision. 

On March 12, 1932, the respondent com- 
pany brought in the Admiralty jurisdic- 
tion of the High Court at Calcutta, the 
suit, out of which this appeal arises. The 
plaint claimed Rs. 64,870 as damages 
caused by the negligent navigation of the 
“Malacca Maru” The appellants, by 
written statement filed April 25, 1932, 
denied negligence and asserted that the 
collision was caused or contributed to by 
the negligent navigation of the “Marien- 
fels;" but as the period of two years 
limited by the Maritime Conventions Act, 
1911, had been allowed to elapse they 
were unable to maintain a cross-claim 
for damages. At the trial in December, 
1934, Cunliffe, J. heard the evidence of 
Pilot King but Pilot Halford had died 
in 1931 and his report of March 16, 
1930, was the only available means of 
ascertaining his version of the occurrence. 
Each side called the master and other 
witnesses from its vessel. The plaintiff 
company in addition called two pilots 
from the Bengal Pilot Service—Pilot 
Davies and Pilot Garnet; while the de- 
fendants called a river surveyor Mr. Oag 
and Oaptain Ducat-Amos, master of the 
British India mail steamer ‘‘Karapara” 
plying from Oalcutta to Rangoon and 
the Straits Settlements. Ounliffe, J. (Decem- 
ber 17, 1934), held that both vessels were 
to blame for the collision and apportioned 
the blame three-fourths to the “Malacca 
Maru" and one-fourth to the “Marienfels.” 
On appeal a Division Bench (Derbyshire, 
C.J. and Costello, J.) varied this finding 
and held the “Malacca Maru” alone to 
blame. From their decree, dated February 
11, 1936, the defendants have appealed to 
His Majesty by special leave. 

_ By Article 24 of the General Regula- 
tions for Preventing Oollisions of Sea, every 
vessel overtaking any other is required to 
“keep out of the way of the other and 
"remains under a. ditty to keep clear of 
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the other until she herself is finally past 
and clear. Article 25, which applies to the 
part of the Hughli now in question, re- 
quires steam vessels to keep to the 
starboard side of the fairway or mid- 
channel. wae 

The local rules governing navigation 
in the Hughli which were in force at the 
time contain provisions which modify 
Article 24. Rules 5 and 7 are as follows:— 

“5 No steam-vessel shall attempt to strive or 
race the one against the other. When steam-vessels 
are proceeding in the same direction, bat with 
unequal speed, the vessel which is steaming slowest 
shall in the narrow reaches of the river offer no 
obstruction whatever by crossing the channel or 
otherwise to the free passage of the faster wessel and 
ghall ease and, if necessary, stop the engines, as soon 
as the faster vessel comes abreast in order ta allow 
her to freely pass. The Pilot of the faster vessel, if 
intending to pass, shall intimate such approach by 
a prolonged blast from his steam-whistle. But no 
vessel will be justified in passing such vessel at any 
of the turning pointe or bends of the river, nor in % 
part of the channel so narrow that a third vessel 
could not with safety pass them. 

7. A ballat the foremast head to be shown by 
every inward and outward-bound vessel, When 
going full speed the ball to be kept at the truck, 
but lowered about two fathoms when going slow.” 

It is common ground now that Pilot 
King at 12-20 r.m, while well astern of the 
“Malacca Maru” gave a long blast as a 
signal that he intended to pass her. Tne 
parties are not in agreement as to the exact 
position of the ships when the blast was 
given; the plaintiff's case being that they 
were near the Fairway Outer Column 
while the defendants say that they were 
further south. So, too, while there is agree- 
ment that the time of collision was 12-35 
p. M., the exact place of impact 19 disputed; 
the plaintiffs’ witnesses say that it was 
very little north of the Lower Brul Sand 
buoy ata spot marked with the sounding 
21 on Plan No. 186 (Exhibit Aj, while the 
defendants put the place of collision further 
north and west near a spot marked 39, very 
little south of Pukuria Point Column. The 
distance from the Fairway Outer Column 
to the Lower Brul Sand buoy is about 24 
miles. Both Courts in India have accepted 
the evidence of Pilot- King and believed 
the plaintiffs’ story of what happened. 
Their Lordships see no reason to depart from 
their rule not to disturb concurrent findings 
of the fact and the main features of the case 
may be outlined as follows. Having given 
the long blast when near the Fairway 
marks, where the navigable channel had 
a width of about 1,000 feet, the “Marien- 
fels,” which was about two ships’ length 
astern, began to overhaul the “Malacca 
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Maru” so as to pass to the east of her, and 
the two ships were abreast between the 
Upper Brul Sand buoy on the eastern and 
Bight Column on the western bank. Bet- 
ween ihat place and Poadpara Beacon the 
“Marienfels” had gained about half a length. 
Thereafter the ‘Malacca Maru” began to 
gain on the ‘Marienfels” owing to the tide 
being less strong by some two knots on the 
western than on the eastern side of this 
part of the Brul Sands Reach. Ata place 
which is marked on the western bank by 
a creek, both vessels were still maintain- 
ing their respective speeds of 114 and 10 
knots above-mentioned and the “Malacca 
Maru” had not quite come abreast of the 
“Marienfels," when the ‘“Marienfels,” 
which had been about 400 feet away from 
the “Malacca Maru” while overtaking her, 
opened out to port and gradually increased 
the lateral distance to 600 feet. At Pu- 
kuria Point Column, a little further south, 
an eddy is formed on the flood tide which 
crosses the river in a north-easterly direc- 
tion and cushions off the eastern bank in 
a north-wegterly direction but with dimi- 
nished force. The vessels were abeam at 
this point when the ‘Malacca Maru,” 
meeting the eddy, took a heavy run or 
sheer to port which carried her up against 
the “Marienfele” notwithstanding that the 
“Marienfels’ went to port in an attempt to 
avoid the collision. 

In the plaint the “Malacca Maru” among 
other heads of negligence had been charg- 
ed with negligence in not porting her 
helm (old style) or easing or reversing her 
engings after the commencement of the 
sheer.’ The Japanese helmsman had de- 
posed that he received the order hard-a- 
port almost immediately before the colli- 
sion took place. Ounliffe, J. found the 
“Malacca Maru” to bein fault for taking 
helm action too late, and the learned 
Chief Justice considered that her helm 
was not put hard-a-port as soon as ib 
ought to have been. Both Courts were 
also of opinion that the “Malacca Maru” 
was in fault in not easing her engines 
when the ‘‘Marienfels” first came abreast 
of her near Bight-Column. Cunliffe, J., 
however, held the ‘‘Marienfels” to have 
been in fault in not abandoning the 
attempt to pass the “Malacca Maru” when 
she saw that the latter was taking no 
notice of the signal and was standing on 
without reducing speed. As r. 5 of the local 
rules does not require the overtaken 
vessel to reduce speed before the vessels 
are abreast, the Ohief Justice took a dif- 
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ferent view, holding that, the “Marienfels” 
having come abreast at Upper Brul Sand 
buoy, her pilot could not until some time 
had elapsed be expected to decide that 
the “Malacca Maru” had determined to 
disobey the rule as to lessening speed, 
and that in the meanwhile the “Marienfels” 
had gained half a length. In these cir- 
cumstances he considered that to have 
slackened speed and come again abeam of 
the Malacca Maru” was more dangerous and 
less advisable than the action which Pilot- 
King in fact took—viz. to maintain her 
speed but open out to a lateral distance 
of 600 feet, Cunliffe, J. inferred from the 
behaviour of the “Malacca Maru” that she 
kept a bad lookout, but this criticism 
does not appear to have been repeated by 
the Appellate Court and their Lordships 
do not think it established as an indepen- 
dent ground for impuling blame to that 
vessel. ih ; 

The first question for determination is 
whether the part of the river in which the 
“Marienfels” proceeded to pass the ‘“Mal- 
acca Maru” was.one of the “turning points 
or bends of the river” within the meaning 
of r. 5 of the local rules. It was con- 
tended for the plaintiff company that the 
phrase must be construed to refer not to 
the navigable channel but to the river as 
a whole and in all its breadth, and that 
below the Fairway marks the Hughli’s 
eastern bank is practically straight, though 
there is a bulge or bight enlarging the 
Tiver on the western side. Their Lord- 
ships are not prepared to hold that such 
considerations are necessarily conclusive 
of the question and have considered the 
matter with reference to’ the channel and 
from the practical standpoint of a 
navigator. The prohibition cannot be sup- 
posed to extend to all parts of the river 
where the channel is not completely 
straight, but must be interpreted with 
regard not only tothe aggregate amount 
of deflection but to its gradualness or 
abruptness, which is only to say that the 
deflection must he considered in relation to 
the distance to be travelled. Their Lordships 
have the advantage of the opinion of the 
Eider Brethren upon the matter and are 
in agreement with them and with the 
Courts in India in hoiding that the course 
of the river from above the Fairway marks 
to Fisherman’s Point is not a turning 
point or bend. They accept the evidence 
of Pilot King tothe effect that Brul Reach 
was a recognised passing place until the 
local rules were changed, as a result of the 
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collision in this case, so as to prohibit 
passing below Bight Column. 


On this view the action of the Malacca 
Maru” in failing to slacken speed when 
the “Marienfels" came abreast of her at 
Bight Column cannot be seriously defended 
and was a plain breach of duty under 
r. 5. Indeed their Lordships consider it 
to be a misinterpretation of her action 
to suppose that her pilot had any objec- 
tion to being overtaken at that point. 
The state of the water afforded ample 
width of channel: he made no protest at 
the time or in his report of the same date 
that he was wrongly overtaken. He may 
or may not have appreciated that under 
the rule the duty to ease engines was 
unconditional, unlike the duty to stop the 
engines which arose only if such action 
became necessary. But in any case he was 
content to be passed while going against 
the tide at his full speed through the 
water and took no action whatever to alter 
this position, thus incurring unnecessary 
tisk in disobedience to the rule. The cir- 
cumstance that the superiority of the 
“Marienfels” in speed was not very great 
made it all the more his duty to slow 
down to let her pass and the fact that 
his own course would take him into the 
slacker water on the western side made 
it still more imprudent to maintain full 
speed. 

The result was that there soon came a 
time at which the “Malacca Maru” was 
approaching the eddy with the “Marienfels” 
more or less abreast of her. This was the 
position opposite the creek on the western 
bank, and their Lordships accept the 
appellants’ view that by this time 
it had become inadvisable for the 
“Malacca Maru” to slacken speed. They 
agree, however, with the learned Ohief 
Justice in rejecting the contention that 
the “Marienfels” should have slackened 
speed. Before attributing blame to her in 
dealing with an emergency which the 
fault of the other vessel had produced, 
and for merely passing where she was 
entitled to expect to be allowed freely to 
pass, it is necessary to consider her exact 
position at the time when the emergency 
became apparent. Pilot King had opened 
out towards the eastern bank, increasing 
his lateral distance to 600 feet. He might 
expect to encounter some force from 
the eddy both in its secondary 
and primary stage, though not to the 
same degree as thé “Malacca Maru” on 
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the western side so far as regards the 
primary eddy. Had the eased engines, 
the period during which the two ships 
were over-lapping more or Jess must, have 
been ‘considerable even if the other pilot 
had not done likewise at the same‘time. 
But in any case it isin their Lordships’ 
view unreasonable to expect him to have 
anticipated that the ‘Malacca Maru”, 
though maintaining her own speed and 
keeping close to the western bank, would 
meet the eddy so as to sheer right across 
the channel. It is not possible to accouut 
for behaviour so erratic by supposing it 
to be an ordinary consequence of the 
‘flood tide at this point and evenif it was 
not necessarily negligent to enter the 
eddy with helm amidships and without 
trying in advance to swing the vessel's 
head against the eddy, their Lordships 
consider that the Courts in India had 
solid reason for regarding it as proved 
that the heim action of the ‘Malacca 
Maru” was late and negligently late. 
Their Lordships are advised by the agses- 
sors and agree that after the ‘Marienfels” 
had gone to a distance of 600 feet she 
had no reason to suppose that the “Malacca 
Maru” would be put in any difficulty; 
that the pilot of the ‘Malacca Maru” 
could be expected, more particularly with 
a vessel to port of him, to keep his proper 
water and have reasonable control of his 
vessel, anticipating by helm action any 
likely falling off of his vessel’s head by 
reason of the eddy. In these circumstances 
it would be unwarrantable to hold Pilot 
King to blame for striving or racing, or 
for not slackening speed at the time when 


he realised that the “Malacca Maru” 
meant to stand on without easing 
engines. 


The able argument of Mr. Hayward for 
the appellants laid much stress on the 
fact that the ball at the truck of the 
“Malacca Maru” was never lowered. But 
Pilot King would not be certain of her 
intention to continue at full speed until 
some time after he had come abreast of 
her, whether he waited to see if the ball 
would be lowered or whether he watched 
the relative position of the vessels. He 
could not, in either case, be expected to 
act at once on the view that the other 
vessel was not merely slow to respond but 
was minded to break the rule. 

The High Court on appeal have rightly 
held the “Malacca Maru” alone to blame. 
Their Lordships will humbly advise His 
Majesty that this appeal should’ be dis- 
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missed. The appellants must paythe costs a decree dated January 2 1936, of the 


of the respondent company. 
s. Appeal dismissed, 


Solicitors for the 
Waltons & Co. 

Solicitors for the Respondents:—Messrs. 
Morgan Price Marley Rugg. 


Appellants:—Messrs. 





PRIVY COUNCIL 

Appeal from the Oudh Chief Court 

July 14, 1938 
Loep Werrgat, Lorp Romer, Loep Porter, 

Sir Saapt LAL AND 
BIR Grorer RANKIN 

Tur OUDH COMMEROIAL BANK, 

Limitzp, FYZABAD—APPELLANT 

versus 
Pandit BISHAMBHAR NATH BAJPAI 
— RESPONDENT 

Deed—Construction — Compromise deed in respect 
of decree—Deed providing for monthly instalments 
and decree not to be executed until default of three 
consecutive inatulments—-J udgment-debtor paying first 
instalment not paying second and third but paying 
fourth one—He then not paying fifth and sixth instal- 
ments —Decree-holder applying to execute decree— 
Effect of such payment in law — Payment towards 
fourth instalment held, in law was towards second 
instalment which was due and thus there was default 
in carrying out agreement. 

A compromise was agreed upon between the decree- 
holder and the judgment-debtor which was sanctioned 
by the Court; it ran as follows “(1) thatthe applicant 
judgment-debtor will continue to pay Rs. 200 monthly 
as instalment towards the decretal money. The first 
instalment will be paid at the end of January, 1927, 
and this instalment will be of Rs. 500 only, the rest 
of the instalments shall beof Rs. 200 per month. If 
the applicant judgment-debtor does not pay three 
consecutive instalments, ithe decree-holder shall have 
power to take out execution in respect of the remain- 
ing entire amount due. In no other case the decree- 
holder shall have power to execute the decree against 
the applicant”, The jadgment-debtor paid the first 
instalment and then made -default in paying two 
consecutive instalments and again paid the third, he 
thenagain made default in respect of twofurther 
instalments and again paid the third. The decree- 
holder then applied for execution of the decree. The 
judgment-debtor contended that he had paid every 
third instalment and thus not failed to pay three con- 
secutive instalments : 

Held, that when the judgment-debtor made default 
in paying two instalments but paid the third one, the 
effect of such payment in law in the absence of express 
terms that he was paying the third instalment, was 
that the payment was towards the first instalment that 
was defaulted and so when he again made default 
in paying two consecutive instalments there was a 
default in paying three consecutive instalments and 
the decree-holder could therefore execute the 
decree, 

“Messrs. J. P. Eddy, K. C. and M. H. 
Rashid, for the Appellants. 

Respondents :—Ez parte. 


Lord Wright.—This is an appeal from 


Chief Court of Oudh at Lucknow, dismiss- 
ing the appeal of the appellant with 
costs. The dismissal was by a majority 
judgment of two against one. 

The question turns on the construction 
of a document of compromise and the true 
effect in lawto be attached to what was 
done under that document. 

The appellant had recovered judgment 
by a simple money decree against three 
defendants in the Court of the Additional 
Subordinate Judge at Unaoon October 5, 
1926. The amount awarded under that 
judgment was the sum of Rs. 12,819 with 
interest atthe rateof 6 per cent. until 
payment. On January 6, 1927, a compro 
mise was agreed upon between the 
appellant and the respondent. That com- 


- promise was sanctioned by the Subordinate 


Judge at Unao by an order of February 
3, 1927, : 

The difficulty which has arisen is in res- 
pect of the true meaning of the compromise 
and the true effect to be given to the action 
which was taken under it. 

The compromise, which is signed by 
the respondent, is as follows: It is headed 
with the name of the action and says: 

“In the above-noted suit a settlement has been 
arrived at between the Oudh Oommercial Bank, 
decree-holder and the applicant-judgment-debtor 
to satisfy the decree on these lines: (1) That 
the applicant judgment-debtor will continue to 
pay Rs, 200 monthly ag instalment towards the 
decretal money. The first instalment will be paid 
at the end of January, 1927, and this instalment 
will be of Rs. 500 only, the rest of the instalments 
shall be of Rs. 20U per month. If the applicant 
judgment-debtor does not pay the three consecutive 
instalments, the decree-holder shall have power to 
take out execution in respect of the remaining 
entire amount due. In no other case the decree- 


holder shall have power to execute the decree against 
the applicant.” 


Clause (2) provided for an increase of 
interest from Rs. 6 per cent. per annum 
to Rs. 8 per cent. per annum. There 
were also termsentitling the appellant to 
execute the decree against the other judg- 
ment-debtors. : 

The application to execute the decree, 
out of which these proceedings arose, was 
made to the Court on August 9, 1933. It 
recites that an application had been filed 
on February 15, 1930, which was dismiss- 
ed on December 10, 1930. [twas for exe- 
cution to issue against the respondent in 
respect of a sum of Rs. 10,758-5-3, together 
with various costs. That was arrived at 
by bringing into account the original 
amount of the decree with the addition of 
the interest unpaid add giving credit for 
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the actual payments made in reduction, 
which amounted to Rs. 7,868-12-0, and 
leaving the balance in respect of which it 
was sought to have execution. 

Various objections were lodged by the 
respondent and, considering these objec- 
tions, it is perfectly clear that the point 
taken by the respondent was that the 
compromise fixed the relations between 
the two parties and that on the terms of 
the compromise there had been no failure 
by the respondent to fulfil the terms of 
the compromise and, therefore, that there 
was no Yrightto issue execution in res- 
pect of the judgment debt or any part of 
it The respondent relied upon the term 
that no execution could be issued against 
him except in the case that the judgmert- 
debtor did not pay three consecutive in- 
stalments. He relied upon'the fact that, 
after the date of the compromise, in 
addition tothe first payment under the 
compromise of Rs. 500, he had paid three 
consecutive instalments of Rs. 200 each and 
he relied on the fact that he had never 
come within the terms that he had not paid 
three consecutive instalments, because in 
respect of every series of three instalments, 
which he seems to have separated out, he 
had paid the third instalment of the three: 
for instance, if instalments were due res- 
pectively in January, February and March, 
his case was that he had actually paid 
the March instalment and that he had not 
failed to pay three consecutive instal- 
. ments; then, taking the following quarter of 
the year, he had paid the June instal- 
ment, though he had not paid the April 
and May instalments. That was his con- 
tention and that was the matter which was 
discussed at considerable length in the 
judgments appealed from. This, though 
ingenious, is somewhat disingenuous be- 
cause payment of Rs. 800a year would 
barely, if at all, pay the interest. 

Their Lordships, however, are unable to 
accept this contention. In their Lordships’ 
judgment the respcndent is in the posi- 
tion in fact that he has not paid three con- 
secutive instalments and, therefore, he is 
in default under the compromise agree- 
ment, and the appellant, as decree-holder, 
has accordingly power to take out execution 
in respect of the remaining entire amount 
due. ` 

In their Lordships’ opinion the matter 
may be tested by taking a simple con- 
crete case. Let it be assumed that there 
are instalments due in January, Febru- 
vary and March afid that when March 
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comes the respondent, not having paid 
the January or February instalment, pays 
Rs. 200. He pays no more in respect of 
that quarter. Then April comes and he 
pays nothing; then May comes and he 
pays nothing; June comes and then he 
pays Rs. 200. In their Lordships’ opi-, 
nion of those facts the payment which is 
made in March is in lawa payment, not 
of the March instalment, but of the 
January instalment. That is the position 
as the evidence stands. It is perfectly true 
that the respondent might have paid the 
instalment which he did tender in March, 
but on the express terms that it was a 
payment of the March instalment and 
not of the January or February instal- 
ment. The question would then arise 
whether the appellant was bound to ac- 
cept a tender made in that way. That 
question does not arise, and in their 
Lordships’ opinion, when the instalment 
was paidin March, it wasin fact and 
in law a payment of the January in- 
stalment. It follows from that that, when 
April came andno payment was made, 
there were three consecutive instalments 
unpaid, that isto say, the February in- 
stalment, the March instalment and the 
April instalment, and so on. 

In these circumstances, in their Lord- 
ships’ opinion the case ought to be de- 
cided on the footing that there has been 
default’ by, the respondent in carrying 
out the compromise agreement and that 
~ remaining entire amount due is claim- 
able. 
` The result is that the appeal must 
be allowed with costs, and the case re- 


‘mitted to the execution Oourt to proceed 


with the execution as the facts of the 
case require, and their Lordships will 
humbly advise His Majesty accordingly. 
The judgment-debtcr must pay to tke 
appellant the costs of the execution ap- 
plication in the Court of the Additional 
Subordinate Judge and of the appeal to 
the Chief Court. These costs will be 
added to the amount for which execution 
is directed. 

S. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Nehra & Co. 

Respondents: — Ex parte. 
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PATNA HIGH COURT 
Civil Appeal No. 857 of 1935 
January 20, 1938 
__Worr anp Varma, JJ. 
Srimatti SARAJBASHINI QHOSH— 
PLAINTIFE-—A PPRLLANT 
Versus 
BAIJNATH PANDEY AND OTHERS — 
DEFENDANTS — RESPONDENTS 

Deed—Construction—Substance of transaction 
must be looked at—Description of document, re- 
levancy — Mortgage — Usufructuary—Essence of— 
Mortgage of net profits of land for term of years 
without possession—Transaction, if usufructuary 
mortgage. 

It is impossible to decide the question whether 

_ & certain document is a mortgage or a lease merely 
by the description given to it—the substance of the 
transaction must be looked at, If the transaction 
is one of mortgage, the fact that it is called a lease 
would be quite irrelevant. Shah Mukhun Lall v. 
Baboo Sree Kishen Singh (2), relied on, 

Where the very essence of the transaction is a 
loan and security and the net annual profitsof the 
land are mortgaged for a term of years without 
delivery of possession to the mortgages, the transac- 
tion is a usufructuary mortgage and not a lease, 
Bee rate Singh v. Adhindra Nath Mukherji (1), 
relied on. 


C. A. from the appellate decree of the 
District Judge, Santal Parganas, dated 
May 10, 1935. 

Mr. Sivanarayan Bose, for the Appel- 
lant. 

Messrs. Satya Sundar Bose and A. A. 
Khan, for the Respondents. 

Wort, J.—It is unfortunate in this case 
that the learned Judges in the Courts 
below did not decide all the questions which 
arose in the case. It is possible that the 
parties themselves limited the case to the 
question whether the transaction of 
June 2, 1927, was a lease or a usufructuary 
mortgage. But having regard to the view 
that we take, a number of other questions 
must necessarily be decided. The plaintiff 
who is the appellant was a lessee under a 
lease at some date after June 2, 1927, and 
claimed to be an assignee of the rights of 
the grantor of the deed of June 2, 1927. J 
have already indicated that the plaintiff 
contends and the defendants deny that that 
document was a usufructuary mortgage 
and that was the question upon which. the 
decision of the learned Judgein the Court 
“below depended as I have already said and 
repeat. Now if the decision were other- 


wise, a question immediately arises as to ` 


whether the plaintiff was entitled to have an 
account a8 he claimed and to redeem the 
mortgage which he said the transaction was 
on the footing of that account. He based 
his contention on Regulation HI of 1872 {the 
Santal Parganas Settlement Regulation), 
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cl. 6,‘ which makes provision that Courts 
having jurisdiction in the Santal Parganas 
shall observe certain rules as rgards usury. . 
The clause is mandatory. It is necessary, 
therefore, ifthe transaction was a usufruc- 
tuary mortgage and if the consideration 
therein named was a loan, that the Judge 
should have considered in these circum- 
stances whether the matter came within 
cl. (6) of that Regulation. That substan- 
tially is the plaintiff's case. . 

It is true that the transaction of 1927 was 
for a period of 11 years, and if the con- 
tention of the plaintiff appellant is right 
and cl. (6) of Regulation III of 1872 applies, 
it will apply in spite of the contract between 
the parties thit the transaction (whatever 
it may have been) should inure for that 
period. There are several answers to that 
atgument by the defendant-respondents 
one of which I have already indicated, 
namely that it was a lease and not a usu- 
fructuary mortgage. The second contention 
(I do not see how it helps the respondents) 
was that an alienation of this kind, even 
if it were a mortgage, was contrary to 
the regulation. I think in the circumstances, 
however, that question does not arise. The 
other argument put up in this Court by 
the respondents was that the action itself 
was incompetent as not being brought with- 
in the period provided by cls. (24) and (25) 
of the Regulation. The argument was this 
that in the Record of Rights, the entry in 
which was conclusive, subject to the pro- 
vision to which I have just referred, the 
plaintiff's predecessor or assignor was re- 
corded as a tenant under this lease of 1927, 
and that was conclusive for the purposes 
of this action. That being the argument, a 
number of questions arose: whether this 
was an application under the regulation to 
have the entry in the record set aside; and 
whether it was brought within the period 
limited by the regulation. 

Before thesé matters are discussed, it 
is necessary to decide in the first place 
whether the learned Judge in the Court 
below was right in coming to the conclu- 
sion that the transaction of June 1927, was 
a lease or a usufructuary mortgage. If the 
finding of the learned Judge is right, that 
is to say, that it is a lease, the questions 
which Í have just mentioned do not arise. 
The respondents rely on the terms of the 
document itself. There is no doubt that 
authorities on this question do not help to 
any material extent and the decision must 
depend to a very large extent on the terms 
of the document. That being so, the res- 


e . 
_ 1988 
- pondents rely upon a number of provisions 
in the document for the contention that 
the transaction was a lease and not a mort- 
gage. The first provision relied upon is 
that the occupation by tke so-called mort- 
gagee shvuld be for a fixed period of 11 
years. The second is the repeated reference 
to this transaction as an sjara. Item No. 3 
relied upon is the provision in para. 6 of 
the document which sets out the various 
items of accounting showing the net profit 
on the land to be Rs. 108-1-9 and then the 
statement to this effect: “Hereafter if the 
said profit decreases or increases, I shall 
,not be competent to make any claim in 
respect thereto”. That it is said is an agree- 
ment disallowing the morigagor an account 
which is quite contrary to the ordinary 
conditions of a usufructuary morigage. The 
other item relied upon is found in para. 8 
of the document which provides: 

“As a security for payment of this amount, I 
mortgage the fixed annual profit of Rs. 103-1-9 
due trom you for repayment ofthe said debt, 2 e. 
according to the term of ijara patta, the total 
sum of Rs, 103-1-9 will be credited towards the debt 
due to you,” 

It is said that what was mortgaged was 
not an interest in the land but merely the 
net profit derived therefrom: and, further, 
the clause to which I have just referred, is 
relied upon as showing that the sum of 
Rs. 103 was due from the mortgagee to the 
mortgagor as rent and he was to retain it 
against the indebtedness of the mortgagor 
to the extent of Rs. 800. It is impossible 
in my judgment to decide the question 
whether this was 2 mortgage ora lease 
merely by the description given to it—the 
substance of the transaction must be looked 
at. Ifthe transaction was one of mortgage, 
the fact that it was called a lease would 
be quite irrelevant. In my judgment quite 
clearly this is a mortgage; whetner it is a 
usufructuary mortgage or an anomalous 
mortgage does not, in this case, fall to be 
determined, Firs: of all there is an advance 
of ks. 800 made to the mortgagor, and 
secondly, there is a re-payment to the mort- 
gageo of the Rs. 800 at therate of Rs. 103-1-9 
for a period of 11 years. The difference 
between the Rs. 500 and approximately 
Rs. 1,100 which on the footing of this docu- 


ment the mortgagee will obtain, is obvious-. 


ly for imterest payable by the mortgagor 
to the mortgagee. The very essence of this 
transaction as [ pointed out is one of a loan 
and security, and in my judgment the 
argument that no interest in the land has 
been mortgaged, but merely the net profit, 
is-an argument wich cannot be sup- 


SARAJBASHINI GHSsH v. BATINATA PANDEY (PAT) 


893 


ported. The interest which has been mort- 
gaged here is the interest ordinarily morte 
gaged inthe case of a usufructuary mort- 
gage, that is tosay, the interest whica the 
mortgagee obtained by going into posseg- 
sion and paying himself from the usufruct. 
The fact that there is a period fixed does 
not preclude our coming to the conclusion 
that it was a usufructuary mortgage and 
not alease. This is sufficiently indicated 
by a recent decision of their Lordships 
of the Judicial Oommittee of the Privy 
Council in Ram Narain Singh v. Adhindra 
Nath Mukherji (1). Another case to which 
reference might be made in the circum- 
stances, more particularly on the point that 
the substance of the transaction is to be 
looked at and not the description, in that 
in Shah Mukhun Lall v. Baboo Sree Kishen 
Singh (2). That being so and the transac- 
tion being that,of a mortgage, the other 
questions to which I have referred im- 
mediately arise and the case cannot be de- 
termined without consideration of those 
matters. 

It is said by Mr. Bose on behalf of the 
appellant that this was in the first instance 
an application to the Settlement Officer 
which application was transferred tc the 
Civil Court for determination, the necessity 
for that application being that a part of 
the claim that the entry in the Record of 
Rights should be set aside. That question 
will have to be determined by the learned 
Judge in the Court below and also the 
question whether the application was made 
within gix months as provided for by para. 
25 of the Regulation to which I have 
referred, as after that period, such record 
shall be conclusive proof of the rights and 
custom therein recorded. If it has become 
conclusive by reason of lapse of time then 
whatever conclusion the Court might arrive 
at as to the nature of the document, if in 
fact the-record states that the relationship 
between the mortgagor and the mortgagee 
is one of lessor and lessee, that record would 
be conclusive as I-have already stated. 
In these circumstances the matter must be 
remanded to the learned Judge for the de- 
termination of the following questions: 

The first question to be determined 
would be what is the entry in the Record 
of Rights? Ifthe entry is that the defen- 
dants are lessees contrary to our finding 


(1) 44 O 3x8; 38 Ind, Cas, 932; A I R 1916 P O 
119; 44 ITA 87; 2LMLT 12; 15A LJ 107; (1917) M 
W N94; 32 MLJ 39; 250 LJ 121; 21 C W N 353; 
19 Bom. L R 1194 (P O). 

C) 2 MIA 157; 11 W R19; 2 Beng. LR 44; 9 
Suther, 190; 2 Sar. 403 (PO). 
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arrived at ii this Court, the next question 
to be determined would be whether this is 
an application contemplated by the regula- 
tion to set aside the Record of Rights and 
whether such application has been brought 
in time. If the entry in the record is that 
it is a mortgage, then of course this point 
does not arise. The third question would 
be whether the mortgage of this interest is 
valid under the Regulation? If this ques- 
tion is answered in the negative, the action 
of the plaintiff would be entitled to succeed 
on the footing of the claim to possession. 
If the transaction being a motgage is valid, 
the next question arising would be, what 
interest is the defendant entitled to, and 
whether in the circumstances the profit 
which the defendant has made out of the 
property exceeds that which is allowable 
under cl. (6) of the Regulation ? Incident 
ally in this connection I would state that 
it is contended by the plaintiff that the 
defendant has dealt with the property and 
has thereby made a profit in excess of 
Rs. 300 pruvided for by the mortgage 
deed: there must be an enquiry into this 
question. There is no difficulty with regard 
to the period of eleven years fixed by the 
deed as the law is that in spite of the term 
fixed the plaintiff is entitled to re-open the 
transaction and to redeem the mortgage 
before the end of the term. 

There is one matter which I should have 
stated perhaps more clearly than I have 
done and that relates to the position of the 
plaintiff. The plaintiff claims to be the 
assignee and entitied to the rights of the 
mortgagor. His possession in the first place 
was under a lease dated March 1, 1931. 
That seems to be the position in this case, 
and one of the material questions which 
will have to be decided by the Judge in 
the Court below is as to the plaintifi’s 
position and as to his claim to be.the lessee 
with the assignment of the mortgagor’s 
rights. The matter must go back to the 
Court below for the determination of these 


questions in accordance with law. Oosts of - 


this appeal will abide the result of the 
-hearing in the Court below. 
Varma, J.—I agree. 


B. Case remanded. 


rant piai b. Maino gam (LAHS 
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LAHORE HIGH COURT 
Civil Appeal No. 447 of 1930 
March 11, 1935 
/ OOLDSTREAM AND Jat Lat, JJ. 
PRABH DIAL—PLAINTIFF —APPELLANT 
VETSUS 
MADHO RAM—DEFANDANT—RESPONDENT 

Custom (Punjab)—Succession — Daughter—Banias 
of Ambala District~—Collaterals, if exclude daughter 
in respect of ancestral and self-acquired property. 

In the Ambala District among the bantas, the 
daughters are excluded from inheritance by the col- 
laterals in respect of ancestral and self-acquired 
property. 

O. A. from an order of the District Judge, 
Ambala, dated December 17, 1929. 

Mr. Qabul Chand for Mr. Shamair 
Chand and Mr. Shamair Chand, for the Ap- 
pellant. 

Mr, N.C. Pandit, for the Respondent. 


JaiLal, J.--This second appeal has come 
up to this Court on a certificate granted by 
the District Judge of Ambala, under s. 41, 
Punjab Courts Act, that there is a question 
regarding the existence of a custom involv- 
ed, viz., whether among the bantas of 
Ambala District collaterals succeed to the 
property of a deceased person in the pre- 
sence of his daughter's son. The determi- 
nation of this question depends upon whe- 
ther a daughter is excluded by collaterals 
or not. It is conceded that under the Hindu 
Law, which ordinarily governs the parties 
in the matter of succession, a daughter 
would succeed in preference to the collate- 
rals tothe property of her deceased father 
whether ancestral or self-acquired. But it 
is claimed that in the Ambala District there 
is a special custom whereby a daughter is 
excluded from succession to ancestral and 
self-acquired property of the deceased by 
collaterals. The dispute arose in this way : 
One Salig Ram died leaving a widow, Mu- 
sammat Raji and a daughter, Musammat 
Durgi, who had a son, Madho Ram. On 
January 4, 1921, Musammat Raji executed a 
deed whereby she declared that she had 
adopted Madho Ram as her son, thus con- 
ferrmg upon him the right to inherit the 
property of SaligRam as an adopted son. 
The appellants, Prabh Dayal and Banwari 
Das, who are the collaterals of Salig Ram, 
instituted a suit fora declaration that the 
alleged adoption was invalid. Musammat 
Rajiand Madho Ram were impleaded as 
defendants. These defendants contested 
the suit on the ground: (J) that according 
to the special custom the adoption was 
valid, and (2) that, in any case, the plaintiffs 
had no locus standi to sue, as under the 


Hindu Law Madho Ram being the daugh- 
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ters son was entitled to inherit the pro- 
perty after his mother Musammat Durgi. 
The question, therefore, arose whether Mu- 
sammat Durgi herself was entitled to inkerit 
the property of her father. Salig Ram. The 
trial Judge answered this question in the 
negative and decreed the plaintiff's suit, 


holding at the same time, that the adop- 


tion was invalid under the Hindu Law. 
On appeal the District Judge held that 
the adoption was invalid under the Hindu 
Law and also that the plaintifs had failed 
to prove that according to the special cus- 
tom governing the banias of Ambala Dis- 
trict generally, the collaterals -excluded the 
daughters from succession to the estate of 
a deceased Hindu proprietor. He, there- 
fore, dismissed the suit, but granted the 
plaintiffs a certificate as described above. 

It is conceded before us that if we 
found that the custom propounded by the 
appellants has been proved, then the suit 
must be decreed and thatifin the matter 
of succession of the daughters the Hindu 
Law is to be followed, then the plaintiffs 
have no locus standi to sue. In support 
of the custom relied upon by the appel- 
lants some oral evidence was given. This 
oral evidence, however, merely consists of 
statements of some witnesses that there is 
a custom among the banias of the Ambala 
District generally whereby daughters are 
excluded from inheritance by the collate- 
rals. Only two instances in support of this 
evidence have been given. This evidence 
by itself would not have been sufficient to 
discharge the burden which undoubtedly 
was on the plaintiffs, but in addition to the 
plaintiff's evidence at least three witnesses 
produced by the defendants have made 
definite statements in support of the custom 
telied upon by the plaintiffs. Two others 
also have made similar statements but their 
statements are open to criticism. Reliance 
also was placed upon a judgment of the 
District Judge of Ambala in which after 
considering the entire evidence produced— 
and the evidence was voluminous in that 
case— it was held that there was a custom 
in the Ambala District generally among 
the banias such as is relied upon by the 
plaintiffs in this case. But the learned 
District Judge, who decided the present 
case, declined to rely upon that judgment 
because it was under appeal to- this Court. 
That case, however,-has now been decided 
by us and we have confirmed the decision 
of the District Judge in Appeal No. 901 of 
1928 Relu Mal v. Mukandi Lal (1). That 

(1) ATR 1937 Lah, 609; 174 Ind, Cas, 845; 10 R L613, 
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judgment, therefore, now becomes an ine 
stance of an important judicial decision in 
favour of the appellants. 

Having regard to the above circum- 
stances, I would hold that the appellants 
before us have succeeded in establishing 
the custom which they relied upon, 4. e., 
that in the Ambala District among the 
banias the daughters are excluded from 
inheritance by the collaterals in respect of 
ancestral and self-acquired property. That 
being so, this appeal must be accepted, the 
judgment of the District Judge set aside 
and that of the trial Court restored with 
costs throughout. I would order according- 


y. 
Coldstream, J.—I agree, 
D. Appeal allowed. 
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MADRAS HIGH COURT 
Civil Appeal No. 433 of 1935 
January 20, 1938 
Burn AND VENKATARAMANA Rao, JJ. 
NOOR MOHAMMAD AND anotazr— 
APPELLANTS 


versus 
MOHAMMAD KAREEM AND ANCTAER — 
RESPONDENTS 

Succession Act (XXXIX of 1925), s. 295—Where 
there is contention, proceedings must take the form of 
regular suit. 

Under s. 295, Succession Act, where there is con- 
tention, the proceedings must take the form ofa 
regular suit according to the Oivil Procedure Oode, 
It is not permissible for the Court to refuse to make 
a full enquiry, proceed to decide the matter in a 
summary fashion, leaving his decision subject to 
modification in a suit to be filed afterwards, 

O. A. against an order of the District 
er Ganjam, dated November 29, 

Mr. S. Suryaprakashan, 
lants. l 

Mr. B. V. Ramanarasu and Gove 

+ D. ronment 

Pleader, for the Respondents. 


Judgment.—The order of the learned 
District Judge cannot be supported. It is 
not permissible for the Court to refuse to 
make a full enquiry. Unders. 295, Succes- 
sion Act, where there is contention the 
proceedings must take the form of a re- 
gular suit according to the Civil Procedure: 
Code. There was certainly contention in 
this case and the learned District Judge. 
could not proceed to decide the matter in 
a summary fashion, leaving his decision 
subject to modification in a suit to be filed. 
afterwards. We allow this appeal and set. 
aside the order of the learned District 
Judge. The case must be restored to file: 


for the Appel- 
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and dealt with according to law after 
directing the appellants and respondent 
No. 2 to file duly stamped caveats. Costs 
of this appeal to abide and follow the 
result. | 

ND, Appeal allowed, 


PATNA HIGH COURT 
Special Bench 
Civil Reference No. 3 of 1937 
December 2, 1937 
COURTNEY TERRELL, O. J., JAMES AND MANOHAR 
LALL, JJ. 
In the matter of K., a PLBADER, SARAN 

Legal Practitioners Act (XVIII of 1879), s. 14— 
Enquiry under—Presiding officer coming to conclu- 
sion that proceedings should be dropped—District 
Judge disagreeing—District Judge reporting case to 
High Court without drawing up fresh proceedings— 
Such reference is ultra vires—Proper procedure— 
High Court can, however, draw up fresh proceedings 
and dispose of matter. 

Where the presiding officer of the Court draws up 
a charge against a Pleader under s. 14, Legal 
Practitioners Act, and after due enquiry comes to 
the conclusion that the proceedings against the 
Pleader should be dropped and submits his report 
to the District Judge, the District Judge 
if che disagrees with the report of the pre- 
siding Judge is at liberty to draw up fresh pro- 
ceedings against thé Pleader and then after giving 
notice to the Pleader he should record himself all 
evidence in support of the charge or to refute the 
charge and then after adjudicating thereon he should 
report to the High Court if in his view the conduct 
of the Pleader deserves a punishment to be meted 
out by the High Court. But the District Judge has 
no jurisdiction to forward the proceedings which 
were never initiated by him nor can he act on the 
evidence which was never recorded by him. The 
result of these irregularities is that the reference 


must be discharged as being ultra vires. But it, 


is open to the High Oourt to draw up fresh pro- 
ceedings before it and then efter giving notice to 
the Pleader and hearing his defence, if any, to dis- 


pose of the matter. , 
[Duty of the Judge-in-charge of Records and the 


Pleaders pointed out.) 
©. Ref. made by the 
Saran, dated May 25, 1937. 
Dr. D. N. Mitter, for the Pleader. 
The Advocate-General, for the Crown. 


Order.—This is a reference by tke 
learned District Judge of Saran forwarding 
the record of proceedings drawn up under 
s. 13, cls.{b) and (f), Legal Practitioners 
Act against K., a Pleader (who will be re- 
ferred to as the Pleader’ hereafter), recom- 
mending thatthe Pleader should be held 
guilty of professional misconduct and that 
proper orders may consequently be passed 
by this Court. The facts which led to the 
drawing up of these proceedings must be 


briefly stated. 


Distriet Judge, 


Money Suit No. 416/238 of 1935-36 (Ram- - 
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lal Singh and another v. Guptar Prasad 
and others) was disposed of in the Court 
of the First Munsif of Chapra in or abont 
December, 1936, leaving a small’ cum of 
Rs.4 on account of guardian’s fee still 
unexpended. After the disposal of that 
suit, the record of the case had been sent 
in the normal course to the record room. 
The Pleader filed on February 25, 1937, a 
petition signed by him for the withdrawal 
of this sum of Rs. 4. The petition was 
sent to the record keeper for report. On 
February 26, 1937, the Pleader entered into 
the record room in order, it is alleged, to 
put his signature on the back of fle 
Vokalatnama which was filed in the original 
suit in 1935 by the plaintiffsin that suit, 
It is further alleged that the record-keeper 
happened to be absent from his seat on the 
table where the record of this suit was 
lying at that time and the Pleader was 
observed by the other clerks in that 
room engaged in making his signature on 
the Vakalatnama-secretly and without the 
permission of the Judge-in-charge of the. 
record room. Ram Ohandra Sahai, the 
clerk of the record room, brought the 
matter immediately to the notice of Mr. 
B. K. Sarkar, the Judge-in-charge, who took 
down his statement in writing. The state- 
ment is printed at page 10. The Judge- 
in charge forwarded the statement, which 
he had recorded, to Mr. S. K. Das, the: 
then District Judge, Saran, asking for in- 
structions ifany action should be taken in 
the matter against the Pleader in the way 
of drawing up a proceeding against him. 
The learned District Judge passed the 
following order upon that report; 

“Certainly. Pleasedraw up a proceeding against 
the Pleader under the Legal Practitioners Act, s. 13, 
clause (b) and (f), Put up the proceeding to me for 
approval, Please alsoenquire how the Pleader was 
allowed access into the record room. No pay- 
ment should be made to the Pleader without my 
authority.” 

Upon that the Judge in-charge of the 
record room drew up proceedings on Febru- 
ary 27, 1937, under cis. (b) and (f), Legal: 
Practitioners Act and called upon the 
Pleader to show cause in writing on or before 
Marca 18, 193/, why bis conduct should not, be 
reported to the Hon'ble High Oourt of Judi- 
cature ab Patna for necessary orders. 
These proceedings were approved by the 
District Judge, Mr. S. K. Das, on March 1. 
1937. On March 18, the Pleader filed his 
explanation before the Judge in-charge who 
recorded the evidence of the Pleader and 
his witnesses on April 17, 1937, and the 
evidencë on behalf of the opposite party on 
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April 23, 1937. On April 24, 1937, the 
Judge in-charge submitted the report to 
the DistrictJudge with his conclusion: 

“After due consideration of all the facts and cireum- 
stances connected with this enquiry, I am of opinion 
that the Pleader‘is entitled to a benefit of doubt and 
the proceeding against him should be dropped. Let 
the record be submitted to the District Judge for 
favour of disposal.” 


By that time Mr. 8. K. Das had been 
transferred from Saran and was succeeded 
by Mr. Jamuar who disagreed with the 
findings and report of the Judge-in-charge 
and without himself drawing any fresh 
proceedings against the Pleader has sub- 
mitted the record to this Court with his re- 
port in which he has given reasons for his 
disagreement with the report of the learned 
Subordinate Judge who has made the en- 
quiry. The above narrative of facts makes 
it clear that the proceedings are irregular 
and no action can be taken by us on these 
proceedings. Section 14, Legal Practi- 
tioners Act empowers the presiding officer 
of a Court Subordinate to the High Oourt 
to draw upa charge of the alleged mis- 
conduct against a Pleader and if he does 
80, he is required to sendto the Pleader a 
copy of the charge and also a notice that 
ona day to be therein appointed such 
charge shall be taken into consideration. 
‘The presiding officer on any day to which 
the enquiry is adjourned shall receive and 
record all evidence properly produced in 
support of the charge or by the Pleader and 
shall proceed to adjudicate on the charge. 
It will be noticed that the enquiry is to be 
conducted by the presiding officer who has 
dráwn up the charge. -Section 14 then goes 
on ‘to provide that if the presiding officer 
finds the charge established and considers 
that the Pleader should be suspended or 
‘dismissed, he shall -record his finding and 
‘the reasons therefor and shall report the 
same to the High Court. 

Inthe present case the Judge-in-charge, 


‘who drew up the proceedings, was not. 
‘satisfied (as-pointed out already) that there - 


was any ground for suspension or dismissal 
of the Pleader. He therefore did not re- 
port the matter to the High Court. The 
‘learned District Judge, Mr. Jamuar, on the 
‘other hand, disagreed with that tinding and 
considered that the matter should be re- 
‘ported to the High Court for the suspen- 
sion or the dismissal of the Pleader. The 
learned District Judge was at liberty to 
draw up: fresh proceedings: against the 
Pleader and then after giving notice to the 
Pleader he should have recorded himself all 
evidence -in support ef the charge or to 
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refute the charge and then after adjudicat- 
ing thereon he could report to the High 
Court, ifin his view, the conduct of the 
Pleader deserved a punishment to be 
meted out by this Court. But the learned 
Judge had no jurisdiction to forward the 
proceedings which were never initiated by 
him nor could he act on the evidence 
which was never recorded by him. The 
result of these irregularities is that the 
reference must be discharged as being 
ultra vires. Butit is open to this Court to 
drawup fresh proceedings here and then 
after giving notice to the Pleader and 
hearing his defence, if any, to dispose of 
the matter. At one time we thought it 
desirable that this step should be taken 
but on further consideration we do not 
think it is expedient in the interest of 
justice that this inquiry should be prolonged 
as any further investigation will necessarily 
lead to much false evidence on one side or 
the other. We desire, however, to makea 
few observations for the guidance of the 
Pleaders and of the subordinate Courts and 
the clerks who are in charge of the record 
rooms. ‘ 

The facts narrated above which were 
sought to be established before the Judge- 
in-charge were refuted by the Pleader who 
gave evidence to the effect that his name 
was already in the vakglatnama on the 
plaint which was filed in May 1935, and that 
he went tothe record room in order to find 
out what report was being made upon the 
petition which he had filed for withdrawal 
of the unexpended guardian cost. His 
case further was that there was an alter- 
cation between the clerks in charge of the 
record room and himself because the clerks 
wanted the Pleader to send for or bring his 
client, and that owing to this altercation a 
false charge was trumped up against him 
by. all the clerks who were present in the 
record room in collusion with each other. 
Prima facie it would be difficult to believe 
that the clerks deliberately concocted a false 
case against the Pleader in the very short 
time that elapsed between the alleged al- 
tercation and the report to the Judge-in- 
charge, but it is unnecessary to come toa 
conclusion on this point. The admitted 
facts of this case are that the Pleader was 
found inside the record room in front ofa 
table on which this particular record was 
lying at that time. Let it be assumed that 
the Pleader had already signed the vaka- 
latnama which bears his signature still 
we do not see any justification for the 
Pleader to have entered the record room 
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without the permission of the Judge-in- 
charge. The Pleaders should realize that 
this Court is making its best attempt to 
wipe out bribery and corruption from the 
offices of the Subordinate Courts and un- 
less the Bar comes ta the help of the Court, 
it is impossible for the Court to succeed in 
doing so. We know that a good deal of 
temptation is putin the way of the clerks 
who are kept in charge of the records from 
day to day andtheonly effective way in 
which this can be checked is to see that 
the clerks sre not brought into contact 
with the litigants or their agents. The 
Pleaders should see that their conduct is 
entirely above suspicion and they should 
behave as officers of the Gourt as they are 
considered to be. It is admitted that there 
is a standing order of the District Judge 
forbidding the public or the Pleaders from 
entering into the record room and thata 
Judge is placed in charge of the record 
Toom. It was the obvious duty of this 
Pleader as well as of other Pleaders to 
refrain from entering into the record room 
and to obey the standing order of the 
District Judge. If it was necessary for this 
Pleader to enter into the record room, he 
should have done so with the permission of 
the Judge-in-charge and if this had been 
done, there would have been no occasion for 
the ‘initiation of these proceedings. 

The Judge-in charge of the record room 
should see that the orders of the learned 
District Judge forbidding any member of 
the publicor Pleader to enter into the re- 
cord rocm are sirictly obeyed and that any 
infringement of this order is seriously 
brought home to the Sharistedar or the 
officer-in-charge of the record room. The 
Judge-in-charge can, by paying surprise 
visits frcm time to time at unexpected 
hours during the Court time and after, 
easily find out for himself if there is any 
laxity in the particular record room. The 
Judge-in-charge will, by show of severity, 
be helping the public in rooting out the 
scandal that prevails in these matters in 
the muffasit Oourts. The learned 
Advoccate-General, inthe course of hearing 
in this case, pointed cut that some method 
should be found by which the Pleaders 
should be allowed access to the records in 
order to find out reports which are made 
from time to time by the clerksin charge of 
the record room on the petitions of the 
litigants in matters which are more or less 
of an administrative character like the one 
under consideration in these prcceedings. 
He pointed out that in such matters it is 
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impossible for the Pleaders to move the 
Judge in open Court on account of the ex- 
penses involved which will be  dispropor- 
tionate to the amount of the relief claimed. 
Now, in our opinion, the proper procedure 
is forthe Pleaders to go to the Judge-in- 
charge who will send for the record and 
acquaint the Pleader with the report made 
by the clerk in charge of the record. But 
until such time as the rules are not made, 
itis highly improper for any Pleader to 
force his way into the record room without 
the permission of the Judge-in-charge. 
With these remarks the reference is dis- 
charged, 


8. Reference discharged. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
July 21, 1938 
Lorp Writeut, Lorp Romzr, Lorp PORTER, 
SIR Ssapt Lan anp S18 GrOoRGE RANKIN 
Bawa FAQIR SINGH—APPELLANT 
versus 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 337 
494—Magistrate's failure to record reasons under» 
s. 337, sub-s. 1-A is irregularity and does not affeci 
right of accused or approver—Magistrate's tendering 
pardon on advice of Local Government, tf material— 
S. 337 must apply if manner tn which pardon i 
tendered follows method prescribed in that section— 
Intention notto act under it is immatertal—Pardon ism 
tendered as judicial act—Held, trial was without 
jurisdiction—Ss. 337 and 494, distinction. 
The fact that the Magistrate has not recorded hi 
reasons as required by sub-s. 1-A of s. 337, Orimina 
Procedure Code is merely an irregularity on the 
part of the Magistrate. The right of the accused or 
the approver cannot be affected because the Magis- 
trate has failed to comply with a requirement imposed 
for the benefit of the accused. Nor is it material thas 
the Magistrate in tendering the pardon did so after 
consulting the Local Government and with its autho- 
rity, That isan internal matter of administration» 
which cannot affect the position ofthe accused o» 
the approver. The essential fact is that the pardo» 
is tendered to the approver by the Magistrate. Ever 
if the Local Government did not intend to act unde: 
s. 337, in sanctioning grant of pardon tothe approve: 
but if their overt acts are such as to be only capabl 
of being referred to that section, their intention no 
to act under it cannot matter. It is not necessary ti 
consider whether the prosecution had a desire to rea 
the benefits of s. 337, while also desiring to evade the 
consequence of having to try | the case before the 
High Court or Court of Session, because it is im- 
possible thus to make the best of both words. If the 
manner in which the tender of pardon is made 
follows in substance, the method „prescribed in s. 337 
then the section must apply. Minor andsimmateria 
irregularities or variations cannot be taken to affect 
the operation of the section. The pardon under B. 337 
Oriminal Procedure Code, is tendered as a judicial act. 
One of the consequences perhaps the most import 
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ant, is that when a Magistrate has tendered the 
pardon, the trial must not be by another Magistrate 
even though he is vested under s. 30 of the Oode to 
try such ‘an offénce, but by the High Court or Sessions 

ouri. 

Held, that the“trial of the accused was without 
jurisdiction. Fagir Chand v, Emperor, 162 Ind. Cas. 
180, Reversed. 

The proceedings to be taken under s. 337, Oriminal 
Procedure Code, are different in character from those 
to be taken under s. 494. The former section deals 
with the action of a judicial, the latter with that of 
an executive officer. Section 494 saysnothing about 
pardons at all. It gives a general executive dis- 
cretion to withdraw from the prosecution subject 
to the consent of the Court, which may be determined 
on many possible grounds, one of which no doubt is 
that the person in respect of whom the chargeis 
withdrawn may be willing to give evidences But 
the whole procedure and the various consequences 
ee he 494 differ from those under s. 337. {p. 901, 

A. against the Judgment of Coldstream 
and Bhide, JJ., dated October 29, 1934, 
reported as 162 Ind. Oas. 180. 

Mr. J. M. Pringle, for the Appellant. 

Messrs. G. D. Roberts, K.C.. W. Wallach 
and J. Megan, for the Respondent. 

Lord Wright.—The appellant was con- 
victed and sentenced on May 28, 1936, by 
the Special Magistrate of the District of 
Lahore under s. 120-B (conspiracy) and 
s. 471 (using as genuine a forged document 
known tobe forged) of the Indian Penal 
Code. The sentence was a sentence of 
‘rigorous imprisonment for five years. The 
conviction and sentence were confirmed on 
appeal. The ground of this appeal is that 
the Special Magistrate had no jurisdiction 
to try the case since it came within the 
provision of s. 337 of the Code of Criminal 
Procedure, and could only be lawfully 
tried in the circumstances of the case by 
the High Court or Court of Sessions. This 
objection was overruled by a decision of 
the High Court of Lahore, and in effect, 
it is from that decision that this appeal is 
brought. 

The facts which are so far as relevant 
not in dispute may be shortly stated. The 
appellant, an Advocate of the High Court, 
acted as Counsel for G. S. Kochar, who was 

polaintitt in a suit in the Oourt of the 
Senior Subordinate Judge based on a 
promissory note. The plaintiff succeeded 
against two of the defendants, both before 
the Subordinate Judge and on appeal. 
Meantime complaints had been made by 
Durga Das, the defendant, against whom 
the case was dismissed, that his signature 
to the promissory note had been forged. 
“On May 14, 19:8 the District Magistrate, 
acting on a Police report, directed the issue 
of warrants against six persons, including 
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the appellant and two other persons Sain 
Dass and Vishwa Mitter. On June 3, 
1928, the District Magistrate had bxought 
before him Sain Dass, who was then in 
custody, and read over to him a docu- 
ment which had been enclosed with a letter 
sent to him by the Local Government. 
The letter, which was in answer to a com- 
munication from the District Magistrate on 
the question of obtaining evidence from 
one or moreof the accused persons, was 
in the following terms :— 

“Subject:—Grant of a promise of pardon to Barn Dass, 

a; son of L, Nagar Mal. 

1r, 

In reply to your unofficial note No. 751, dated the 
May 19, 1928, I am directed by the Governor-in- 
Council to state that Sain Dass may be offered a pro- 
mise of pardon inthe terms of the enclosed draft. 

The said enclosed draft ran as follows:—~ 

‘PROMISE.’ 
Whereas SAIN Dass, son of L. Nagar Mal, caste 
Khatri, Manager, Osntral Oo- 

1, B. Shamsher Operative Bank, Karnal, has 
Singh, son of Bir undertaken to make a full and 
Singh. true disclosure of the whole of 
the facts within his knowledge - 
regarding the criminal activi- 
ties of B. Fagre SINGS, son of 


2, Ram Lal, son of 
Kesho Ram, Clerk, 
Post-master-General's 


Office. B. BirSingh Bhalla, Advocate, 

3. Ganda Singh High Court, Lahore, and other 
Kochar, son of M. 8 persons mentioned in the 
Kochar. margin, and whereas His 


Excellency the Governor-in- 
Council is pleased to direst 
Clerk, Ferozepore that on condition of the said 
Arsenal. Sain Dass making such a full 
and true disclosure, no pro- 
ceedings shall be taken against him with respect tothe 
said offences, the Deputy Commissioner of Lahore is 
hereby authorised to inform the said Sain Dass that 
no proceedings will be taken against him if he makes 
a fulland true disclosure of the whole of the circum- 
stances of the cases in question Within his knowledge 
and repeais the same when called upon to do so in any 
Court of justice.” 
By order of the Governor-in-Council. 
(Sd) H.M. COWAN, 
Home Secretary to Government, 
Punjab.” 


Sain Dass, when the draft was read qyer 
to him, accepted the terms. The District 
Magistrate then recorded the following 
order :— 

“Sain Dass present. Oonditiong explained to him 
and accepted by him. Public Prosecutor is authorised 


to withdraw the case against him. 
(Sd) 8. H. PUOKLE, 
District Magistrate. 


3-6-1928." 

Mr. Puckle held the offices both 
of District Magistrate and Deputy Oom- 
missioner. 

The proceedings in the case were very 
delayed and protracted. Eventually, after 
various protests and objections by the 
appellant, the Public Prosecutor applied 
to Mr. Luthra, the Special Magistrate, to 


4, Wishwa Mitter, 
son of Dina Nath, 


Simla, 


\ 
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whom the case had been transferred and 
who was vested with the powers 


under s. 80 of the Cade, for permission 
to withdraw from tke prosecution of Sain 
Dass. The Special Magistrate, by order 
dated July 4, 1932, allowed the Public 
Prosecutor to withdraw the case under 
s. 494 of the Criminal Procedure Code. The 
appellant objected to this order on various 
grounds, in particular that the case could 
only properly proceed under s. 337, where- 
as the prosecution were seeking to have 
the case iried otherwise than before the 
Sessions Judge as s. 337 would re- 
quire, Sain Dass was thereupon called 
on March 9, 1933, as a witness for the 
prosecution before the Magistrate, Mr. 
Luthra. On April 7, 1933, another of ,the 
accused, Vishwa Mitter, was called before 
an Additicnal District Magistrate at Lahore, 
and a conditional promise of pardon was 
read over to him by the Magistrate, the 
same procedure being followed as in the 
case of. Sain Dass. Vishwa Mitter accept- 
ed the offer. An application was then made 
to the special Magistrate, Mr. Luthra, for 
leave to withdraw the case against Vishwa 
Mitter under s. 494 of the Code. Objec- 
tion was made by the appellanton much 
the same grounds as in the case of Sain 
Dass, but the Magistrate made the order 
and in due; course Vishwa Mitter gave 
evidence before the Magistrate. 

On May 26, 1936, Mr. Luthra, having 
completed ‘the prolonged proceedings, gave 
judgment. acquitting two of the accused, 
but tinding the appellant and one other of 
the accused guilty under ss. 120-B, 467 
and 47) of the Indian Penal Code, and 
imposing on the appellant and the other 
accused who was found guilty,a sentence 
of rigorous imprisonment for five years, 
‘Chis sentence was confirmed on appeal with 
a variation in respect of the conviction. 

During the proceedings it was clear that 
the Special Magistrate did not intend to 
commit the accused tothe Sessions Oourt 
as required by s. 337. Not only did he 
sanction the discharge of Sain Vass and 
Vishwa Mitter under s. 494, but he framed 
charges against the appellant before the 
examination of the witnesses was completed, 
under s. 254, instead of proceeding under 
ss. 200-210, which apply to committal for 
trial. The appellant opjected to this course, 
claiming that he was entitled to be com- 
mitted for trial under s. 337, but his 
objections were overruled, eventually by a 
divisional Bench of the High Oourt consist- 
ing of Mr. Justice bhide and Mr. Justice 
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Coldstream. who on October 29, 1934, dee 
livered judgment*, rejecting the objection. 
with the result that the trial continued and 
was concluded befcre the Magistrate as 
already stated, l 

The question is whether s. 337 and the 
maierial sections which follow have been. 
brought into operation by what was done 
by the Magistrates when they offered a tender 
of pardon to the two approvers, and by 
what happened subsequently. It will be 
covenient to summarise briefly the relevant 
sections of the Oode, 


Section 337 is limited to certain offences, 
including those triable exclusively by the 
High Oourt or Court of Session, or any 
offence punishable with imprisonment which 
may extend to 10 years. These latter words 
cover the offences with which the appele 
lant was charged. The section empowers 
certain Magistrates, at any stage of the 
investigation or inquiry into or the trial of 
the offence, with a view to obtaining the 
evidence of any person concerned in or privy 
to the offence, to tender to him a pardon 
on condition of his making a full and true 
disclosure of what he knows relative to 
the offence. A Magistrate who tenders a 
pardon under the section is to record his 
reasons for so doing, and furnish a copy 
to the accused if required. Every person 
accepting a tender under the section is to 
be examined in the Court of the Magistrate 
and in the subsequent trial, if any. 

Sub-section 2-A is the section vital to this 
case. It PIN that :— 

“(2-A) In every case where a person has accepted 
a tender of pardon and has been examined under 
sub-s. (2), the Magistrate before whom the proceed 
ings are pending shall, if he is satisfied that there- 
are reasonable grounds for believing that the ac- 
cused ie guilty of an offence, commit him for triabi 
to the Court of Session or High Oourt, as the case 
muy be.” 

Section 338 gives power to the Court to 
which commitment is made to tender or 
order the Magistrate to tender a pardon» 
on the similar condition. Section 339 deale 
with tne trial of a person to whom a condi 
tional pardon has been granted under 
ss. 337 and 330 if the Public Prosecutor 
certines that he has not tulfilled the condi» 
tion of full and complete disclosure. Sec: 
tiun 339-A provides tuat a person by whom 
a tender ot paruon nas been accepted, 
when tried under s. 359, ıs to be aske 
whether ne pleads that ne has complied- 
with the conditions of the pardon, and it it 
is found that he has, he shall be acquitted, 

Betore considering the rival contention: 

*See 162 Ind. Cas, 100. —lEd.] 
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inthis appeal, it will be necessary to refer 
tos. 494, which it is said on behalf of 
the respondent isthe section: used in the 
proceedings. That section enables the Public 
Prosecutor with the consent of the Court to 
withdraw from the prosecution, before the 
jury return a verdict, or where there is no 
jury, before judgment is pronounced. where- 
upon the accused shall’ be discharged if 
the withdrawal is made before a charge 
has been framed, or if itis made after a 
charge has been framed or no charge is 
required, he shall be acquitted. 

The respondent claims that it was under 
s. 494 that the charge was withdrawn by 
the Public Prosecutor, that this was done 
with the consent of the Court, and accord- 
ingly that the accused has no right to 
claim that he is entitled under s. 337 to 
trial by the High Court or a Sessions 
Court, while the approver cannot claim the 
benefit of the procedure for his trial pro- 
vided by as. 339 and 339-A. Undercl. (a) 
of s. 494 the approver is merely discharg- 
ed, which means that he may again be put 
on trial for the same offence. 

It is clear that in the case of each of 
the two approvers, Sain Dass and Vishwa 
Mitter, the application to withdraw was 
made and the consent of the Court was 
given asunder s. 494. But the issue to be 
determined here is whether the action 
previously taken in tendering a conditional 
pardon and on its being accepted, examin- 
ing the approvers did not constitute action 
only consistent with being taken under 
8. 337 and, therefore, debarring the pro: 
secution from claiming that they were 
entitled thereafter to ignore the provisions 
of s. 837 and proceed under s. 494. 
Their Lordships are of opinion that 
the prosecution were not so entitled, 
and therefore, it isnot necessary here to 
discuss the precise effect of s 494 or to 
consider any question which might arise 
in regard to s. 343, which by its express 
terms does not apply tos. 337 if action 
were not taken under that section, In 
their Lordships’ judgment what was 
done here comes substantially within 
8.337. The offences charged were within 
the section. The tender of pardon was 
made by a Magistrate, within the terms of 
the section. It was expressly made on 
condition of the person to whom it was 
addressed making a fulland true disclosure 
of the whole of the facts (or circumstances) 
within his knowledge, It is next to be 
observed that the persons who accepted 
the tenders of pardon ftom the Magistrates, 

. ; ate E 
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were severally examined before the 
Magistrate taking cognizance of the 


offence. The requirements of sub-s. 2-A 
then automatically came into force, which 
are thatthe accused, ifthere are reason- 
able grounds for believing that he is 
guilty of the offence, isto be committed 
to the Court of Session or High Court. 
It is said that the Magistrate has not 
recorded his reasons as required by 
sub-:, 1-A. But that is merely an 
irregularity on the part of the Magistrate. 
The right of the accused or the approver 
cannot be affected because the Magistrate 
has failed to comply with a require- 
ment imposed for the benefit of the 
accused. Nor is it material in their 
Lordships’ judgment that the Magistrate 
in tendering the pardon did so after 
consulting the Local Government and 
with its authority. That is an internal 
matter of administration, which cannot 
affect the position of the accusedor the 
approver. The essential fact is that the 
pardon was tendered to the approver 
by the Magistrate. It is obviousthat the 
proceedings so taken under s. 237 were 
different in character from the course which 
would have been taken under s. 494. 
This latter section belongs to a different 
chapter of the Code. Section 337 falls 
under Chap. XXIV, which deals with 
general provisions as to inquiries and 
trials. Section 494 falls under the Chap. 
XXXVIII, which is headed “of the Public 
Prosecutor.” that is to say, the former 
section deals with the action of a judicial, 
the latter with that of an executive 
officer. Section 494 says nothing about 
pardonsat all. It gives a general executive 
discretion to withdraw from the prosecu- 
tion subject tothe consent of the Oourt, 
which may be determined on many possible 
grounds, one of which no doubt is that the 
person in respect of whom ‘the charge is 
withdrawn may be willing to give evidence. 
But the whole procedure and the various 
consequences under s. 494 differ from those 
under s. 337. No doubt, at a later stage 
in the present proceedings the prosecution 
sought to bring themselves under s. 494, 
by purporting to take action under it, but it 
was then, in their Lordships’ judgment too 
late to change the position either as against 
the appellant or as against either of the 
approvers. It is said that the Local Govern- 
ment did not intend to act under s. 337, 
butif their overt acts are such ag to be 
only capable of being referred to that 
section, their intention not to act under 
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it cannot matter. It is not necessary to 
consider whether the prosecution had a 
desire to reap the benefits of s. 337, 
while also desiring to evade the consequ- 
ence of having to try the case before the 
High Oourt or Court of Session, because 
in their Lordships’ judgment it is im- 
possible thus to make the best of both 
words. If the manner in which the 
tender of pardon is made, follows in 
substance the method prescribed in 
s. 337, then the section must apply. 
Minor and immaterial irregularities or 
variations cannot be taken to affect the 
operation of the section. Their Lordships 

o not seek in deciding as they do to 
throw any doubt onthe general preroga- 
tive right to pardon. They are dealing 
here with the special statutory machinery 
provided under s. 337, with its peculiar 
feature that the pardon under that section 
is tendered as a judicial act and under the 
special precautions, rules and consequences 
which the statute sets out. One conse- 
quence, perhaps the most important is, that 
when a Magistrate has tendered the par- 
don, the trial must not be by another 
Magistrate even though he is vested 
under s. 30 of the Code to try such an 
offence, but by the High Court or Sessions 
Court. 

For these reasons their Lordships are of 
opinion that the trial was without jurisdic- 
tion and hence that the appeal should be 
allowed and the conviction and sentence 
set aside. In their opinion the case should 
be remitted to the Magistrate with direc- 
tion to him totake the appropriate action 
under s. 337 (2-A). 

They will humbly so advise His Majesty. 


8. Appeal allowed. 

Solicitors for the Appellant.—Messrs. 
T. L. Wilson & Co. : 

Solicitors for the Respondent.—The 


Solicitor, India Office. 





_PATNA HIGH COURT 
Civil Appeal No. 41 of 1936 
March 8, 1937 
AGARWALA AND MADAN, JJ. 
RAM RANBIJAYA PRASAD SINGH— 
APPELLANT 
versus 
PARMATMANAND SINGH—Rzsponpgent 
Succession Act (XXXIX of 1925), s. 214—Succes- 
sion to impartible raj is: by survivorshig—Decree 
obtained by Maharaja of impartible raj for posses- 
ston of property and for costs—Successor applying 
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for execution of decree for costs—Succession certifi- 
cate, if necessary. 

Section 214, Succession Act, does not require a 
certificate in respect of a debt due to a person 
claiming it by survivorship. Succession to an im- 
partible rajis decided by the rule of survivorship. 
Shiva Prasad Singh v. Beni Madhab Chowdhury (1), 
relied on. 

Where a Maharaja of an impartible raj governed 
by the rule of primogeniture obtained a decree for 
the recovery of possession of certain property and 
for costs ofthe suit and upon his death his succes- 
sor applies for the execution of the decree for costs, 
no succession certificate is necessary as the suc- 
cessor takes the estate by survivorship and as the 
decree for costs is itself a part of the estate being 
merely re-imbursement for expenses incurred in con- 
ducting litigation for recovery of part of the 
estate. 

O. A. from the original order of the Sub- 
Judge, Arrah, dated December 23, 1935. 

Messrs. S. M. Mullick and B. P. Sinha, 
for the Appellant. 

Mr. B. N. Rai, for the Respondent. 


Agarwala, J.—The late Maharaja of 
Dumraon sued for recovery of possession 
of certain property and obtained a decree 
for recovery of possession and for costs of 
the suit. Subsequently the decree-holder 
died, The estate is an impartible raj 
governed by the rule of primogeniture, so 
that the decree-holder was succeeded by 
the elder of his two sons. Thé present 
Maharaja then applied for execution of the 
decree for costs. His application has been 
disallowed on two grounds. The learned 
Subordinate Judge has held, in the first 
place, that the application cannot succeed 
without joining the brother of the present 
holder of the raj and, secondly, that the 
application for execution must fail in the 
absence of a succession certificate. The 
Maharaja has appealed against that order 
and in this Court the judgment-debtor has 
stated that he does not oppose the appeal. 
Section 214, Buccession Act, on which the 
Court below relies, does not require a eerti- 
ficate in respect of a debt due to a person 
claiming it by survivorship: As was pointed 
out in Shiva Prasad Singh v. Beni Madhab 
Chowdhury (1) their Lordships of the Privy 
Council have made it clear that succession 
to an impartible raj is decided by the rule 
of survivorship so that the successor of the 
decree-holder took the estate not by suc- 
cession but by survivorship: The learned 
Court below has taken the view that the 
decree for costs was not part of the estate 
but was the income of the estate and that 
it beloged to the holder for the time being 
as distinct from the estate. In my opinion 


(1) 1 Pat. 387; 70 Ind. Cas. 24; A IR 1922 Pat 
599; 4P LT 6. ° 
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the decree for costs was itself a part of the 
estate being merely re-imbursement for 
expenses incurred in conducting litigation 
for recovery of part of the estate. The 
appeal succeeds and is allowed but without 
costs. ` 

Madan, J.—I agree. 

S. Appeal allowed. 


OUDH CHIEF COURT 
Application No. 11 of 1937 
Yorke AND HAMILTON, JJ. 

NISAR KHAN--Derenpant— 
APPLICANT 
VETSUS 
ABDUL HAMEED KHAN AND OTHERS 
—PLAINTIFRFS—OPposiTe PARTY 

U. P Encumbered Estates Act (XXV of 1934), s. 7 
—Words “proceedings pending ese. private 
debt", meaning of—Suit by decree-holder against 
judgment-debtor under s 53, Transfer of Property 
Act (IV of 1882), for declaration that certain docu- 
ment was fictitious and void—Application by judg- 
ment-debtor under s.4 to Collector —Certificate filed 
in Court—Suit, if can be stayed. 

It would involve stretching the language ofs. 7, 
U.P Encumbered Estates Act, considerably further 
than is justifiable and might lead to unforeseen 
complications to hold that the words “ proceedings 
pending in any Civilor Revenue Court in respect 
of any public or private debt" mean and include 
all proceedings which can have any ultimate bear- 
iag not merely on any public or private debt but on 
the property to be available to meet the same. 

Prima facie, of course, a suit for declaration in 
regard to the ownership of certain property, 
for a declaration that a certain document has 
no effect and does not affect the rights of the plaint- 
iffs inrespect of that property, is not a suit in reg- 
pect of any public or private debt. 

Where, therefore, a decree-holder files a suit under 
s. 53, Transfer of Property Act, against the judg- 
ment-debtor for a declaration: thata certain docu- 
ment executed by the judgment-debtor is fictitious 
and void and the judgment-debtor applies to tha 
Oollector under s. 4, U. P. Encumbered Estates Act, 
and obtains a certificate unders. 6 and files it in the 
Court, the Court cannot stay the proceedings. Mukut 
Behari Lall v. Manmohan Lall (2) and 1937 Revenue 
Decisions, page 114, Champa Devi v. Asa Devi (3) 
distinguished, and Sitla Bakhsh Singh v. Balchand (4), 
referred to. 

App. for revision of the order of the 
Munasif, Lucknow, dated November 27, 1936. 

Messrs. Radha Krishna and Ganesh Pra- 
shad, for the Applicant. 

Mr. D. K. Seth, for the Opposite Party. 

Judgment.—This is an application in 
revision unders. 115 of the Code of Civil 
Procedure, from an order of the Munsif 
of Lucknow, refusing to stay a suit under 
the provisions of s. / of the Encumbered 
Estates Act, on the view that the proceed- 
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ings are not in respect of any public or 
private debt and therefore that section hag 
nc application. 

On August 1, 1931, Sikandar Khan, 
father of the defendant-applicant Nisar 
Khan, executed a pro note in favour of one 
Abdul Hamid for Rs. 430. A decree was 
passed on foot of the pronote on April 19, 
1933, and on December 15, 1933, after this 
decree had been transferred to the Court 
of the Munsif, Havali, and application was 
made for its execution. In the year 1935, 
while this execution proceeding was pend- 
ing, Sikandar Khan died, and the executing 
Court ordered the proceedings to be con- 
signed to records. Thereafter on Febru- 
ary 16, 1936, Nisar Khan executed a deed 
of gift of certain property in favour of the 
defendants Nog. 2 to 5, of whom defendant 
No. 2 is his own wife. On May 9, 1936, 
the decree-holders got the name of Nisar 
Khan substituted for that of Sikandar 
Khan as judgment-debtor. This they fol- 
lowed up by instituting on July 23, 1936, 
the suit which the learned Munsif has 
declined to stay under the provisions of 
s.7 of the Encumbered Estates Act. This 
is a suit purporting to be a representative 
suit, under s. 53 ofthe Transfer of Pro- 
perty Act, in which Nisar Khan, the present 
applicant, and the donees were defen- 
dants, for a declaration that the deed of 
gift dated February 10, 1936, executed by 
Nisar Khan is “fictitious and showy and is 
void and ineffective”. 

After the institution of this suit Nisar 
Khan made on October 29, 1936, an ap- 
plication to the Collector under s. 4 of the 
Encumbered Estates Act, and on Novem- 
ber 2, 1935, the Collector passed an order 
under s. Gof the said Act, transmitting the 
application to the Special Judge for disposal. 
Thereafter the defendants’ Counsel filed be- 
fore the Munsif the certificate obtained 
by Nisar Khan under s. 6, and prayed that 
the proceedings in the suit should be 
stayed. That prayer was opposed and it 
was contended that the proceedings in the 
case were nol in respect of any public or 
private debt. The learned Munsif on 
November 27, 1936, accepted that conten- 
tion and declined to stay the proceedings. 

On the matter coming up in due course 
before this Court the learned Ohief Judge 


noted on September 14, 1937 :— 

“Tam not free from doubt as regards the ap- 
plication of s. 7 to the case. I think that the 
question whether a suit under s, 53 of the Trans- 
fer of Property Act can be regarded as a proceed- 
ing in respect of a public or private debt within 
the meaning of s.7 (1)(a) of the U.P, Hncumbered 
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Estates Act is sufficiently important to be decided 
by a Bench of two Judges”. 

This application in revision has there- 
fore now come before us for consideration of 
this question. 

Learned Counsel for the applicant has 
taken us through the provisions of s. 7 to 
14 of the Encumbered Estates Act, and 
has sought to establish two propositions, 
first that the provision in s. 7 (1) (a) is 
strictly applicable toa case of this kind, 
and secondly, that even if not apparently 
so applicable, it must by reading it with 
ss.10 11 and 12 be interpreted as applic- 
able. The relevant portion of s.7 runs as 
follows :— 


“When the Collector has passed an order under 
s. 6, the following consequences shall ensue; 

(a) all proceedings pending at the date of 
the said order in any Civil or Revenue Court 
in the United Provinces in respect of any pub- 
lic or private debt, to which the landlord is sub- 
ject, or with which his immovable „property is 
encumbered ... shall be stayed”. 


Prima facie, of course, a suit for declara- 
tion in regard to the ownership of certain 
property, in this case for a declaration that 
a certain document has no effect and does 
not affect the rights of the plaintiffs in 
respect of that property, is not a suit in 
respect of any public or private debt. The 
suit, if decreed in favour of the plaintiffs, 
will have a material effect on the property 
available to meet a private debt, but that 
stage has not been reached yet and will 
not be reached fora considerable time to 
come. 

The second line of argument is based on 
the provisions of ss. 10, 11 and 12 of the 
Act. Chapter IV relates to proof of debts 
and procedure of the Special Judge. Under 
s.8 he calls for a written statement from the 
applicant under the act. Under s. 9 he pub- 
lishes certain notices calling upon creditors 
to make claims. Section JO requires every 
claimant to give full particulars of his 
claim and (what is more important so far 
as the present case is concerned) to state 
so far as they are known to or can be 
ascertained by him, the nature and ex- 

. tent of the landlord's (that is the ap- 


plicant’s proprietary rights in land and the. 


“nature and extent, if any, of the landlords’ 
property other than proprietary rights in 
land. Section 11 provides for publication 
of a notice specifying the property men 
tioned by the applicant under s.8 or by 
‘any claimant under s.10. It further pro- 
vides that any person having any claim to 
the property mentioned in the notice shall, 
within a period of three months from the 
date of the publication of the notice in 
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the Gazette, make an application to the 
Special Judge stating his claim and the 
Special Judge shall determine whether 
the praperty specified in the claim, or any 
part thereof, is liable to attachment, sale 


or mortgage ina satisfaction of the 
debis of the applicant. The Special 
Judge is to determine all claims made 


under this section before he proceeds to 
determine the amount due tofany creditor 
under s. 14 and shall not pass any decree 
under the latter section until the expiry of 
a period of one month after the last day 
on which he determines a claim under 
this section. Section 12, which contains 
provisions analogous to those of s. 53 of 
the Provincial Insolvency Act, provides 
that, 

“Any transfer of property made by a landlord or 
other person on his behalf between the day on 
which the first chapter of this Act comes into force 
and the day on which he applies under s. 4, not 
being a transfer made before and in consideration 
of marriage or made in favour of a purchaser or 
encumbrancer in good faith and for valuable con- 
sideration, may be annulled at the instance of any 
creditor, if the Special Judge finds that such trans- 
fer was made witha view to deprive the landlords’ 
creditors of their rights under this Act.” 

It will be seen from the above references 
to the specific sections that the Encum- 
bered Estates Act provides not only 
for an investigation of the debts due by 
the landlord-applicant under the Act, but 
also for an investigation of the property 
available to meet the debts of the said 
applicant and even provides for the an- 
nulment by the Special Judge of a trans- 
fer strictly comparable to the transfer 
which is attacked by the plaintiffs in the 
present suit. The effect is that the 
Special Judge would have concurrent 
jurisdiction with the Munsif for the deci- 
sion of this particular question as between 
the creditors and the debtor Nisar Khan. 
In these circumstances it is contended 
that if this suit is allowed to go on and 
s. 7 is not held to be applicable, there 
may be a clash between the decree in-this- 
suit and the decision which the Special 
Judge is expressly given the power to 
arrive at. It is further ecntended that the 
Special Judge has special and exclusive 
jurisdiction and that this Court should not 
permit the present suit to go on at the risk 
of a clash such as is suggested above. 

Now as regards this second contention, 
we are of opinicn, that this is a point which 
can yet be raised in the Court of the 
Munsif and that we should not forestall 
the decision of the Munsif on that point. 
The only question which we have really to 
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decide is whether these proceedings are or 
are not proceedings in respect of any 
public or private debt. The contention 
for the applicant is that because this is a 
-proceeding relating to property sought to 
be made available to satisfy a debt, it is 
therefore a preceeding in respect of a 
debt, and in support of this contention 
it is urged that the suit itself rests on 
the foundation that the plaintiffs are 
‘creditors, and therefore it is ultimately a 
suit in respect of a debt. Learned Coun- 
sel has not been able to refer to any very 
opposite rulings. He has quoted a ruling 
reported in 1937 Revenue Decisions, p. 114, 
Brij Kishore and another. v. Parshottam 
Das and others) (1), relating to some 
apparent conflict between the Encumbered 
Estates Act and the Provincial Insolvency 


Act, but that has clearly no bearing 
on the present case. It was a case 
relating to s. 48 of the Jincumbered 


Estates Act and not to s. 7. He has 
also referred to another Allahabad ruling 
reported in I. L. R. 1938 All. p 206 Mukat 
Bihari Lall v. Manmohan Lall (2). In that 
case it was held that a ‘suit for ejectment 
on the ground that a forfeiture had been 
incurred by reason of the non-payment of 
the house rent so that the lessor had be- 
come entitled to eject his lessee inspite of 
the fact that the term fixed for the tenancy 
had not yet expired, was a suit “in respect 
of”, the arrears of rent whica must be 
held to be within the meaning of the word 
“debt” as defined in the Act. We think it 
would be stretching the language of the 
section a very long way indeed to hold 
that a suit for declaration that a certain 
document was vcid and ineffective was at 
all on all fours with a suit for ejectment 
on the ground of non-payment of rent. 
The only other ruling which we have been 
able to trace having any bearing on this 
point is the case of Champa Devi v. Asa 
Dew reported in 1937.A. L. J. 945 (3), 
where it was held that s.7 (1) (6) of the 
Encumbered Estates Act (which provides 
that no fresh suit or other proceedings 
other than an appeal or revision against 
a decree or order, ora process for eject- 
ment for arrears of rent shall, except as 


(1) 1937 Rev, Dec. 114; 169 Ind. Cas. 220; (1937) A 
L J 158; AIR 1987 All, 303; 1937 A LR486;9 R 
A 732; I L R (1937) All. 505. 
(2) IL R (1938) All. 206; 174 Ind. Oas. 304; (1938) 
A L J 103; 1938 Rev. Dec. 209; A I R 1938 All 165; 
, 10 R A 562; 1938 A L R 260. 
(3) (1937) ALJ 945; 172 Ind. Oas. 956; A R 
1938 All. 8; 1937 RD 577; 10 R A 441,1938 AL R 
53; I L Ri (1938) Ali. 71., 
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hereinafter provided, be instituted in any 
Civil or Revenue Court in the United 
Provinces in respect of any debts in- 
curred before the passing of the: aid order) 
is confined in its operation to suits 

“in respect ofany debts incurred before the passing 
of the order by the Collector under s. 6 of the said 
Act, and has no application to suits for possession 
of immovable property”. 

On bekalf of the opposite party some re- 
liance was placed on a case reported in 
1936,0. W. N. 877 Sitla Baksh Singh v. 
Balehand and another .4}, where it was 
held by 2 Bench of this Court that , 

“Proceedings pending before a District Registrar 
for the compulsory registration of a sale-deed of 
his entire property executed by a person, who 
refuses to get the sale-deed registered, cannot be 
regarded as a proceeding in respect of any public 
or private debt to which the transferor ig subject, 
or with which his immovable property is encum- 
bered, even though the sale-deed purports to have 
been executed for the payment of certain debts. 
Consequently, if the transferor soon after the alleged 
execution of the sale deed institutes proceedings 
under the U. P. Encumbered Estates Act, he is not 
entitled to obtain an order, under s. 7 (1) (a), U. P. 
Encumbered Estates Act, for stay of proceedings 
for compulsory registration of the sale-deed”. 

In that case it was argued that the sale- 
deed in question purported to have been 
executed for payment of certain debts, and 
it was said that 

“even so, we do not think that the proceedings for 
the registration of the sale-deed can be regarded 
as a proceeding in respect of a debt such as ig 
contemplated by s. 7”. 

The learned Judges went on to say: 

“of course, the creditors of the applicant can have 
the sale-deed annulled if the conditions laid down in 
s. 12 of the Act are satisfied”. 

They went on to point out that the pro- 
visions of s 12 related to annulment only 
at the instance of the creditor whereas the 
application before them was at the instance 
of the transferor debtor. 

In our opinion it would involve stretching 
the language of s. 7 considerably further 
than is justifiable and might lead to un- 
foreseen complications to hold that the 
words “proceedings pending in any Oivil 
or Revenue Court in respect of any public 
or private debt’ mean and include all 
proceedings which can have any ultimate 
bearing not merely on any public or private 
debt but on the property to be available 
to meet the same. We would accordingly 
hold that the learned Munsgif has rightly 
declined to stay the proceedings before 
him by the application of that section. The 
present application, therefore, fails and is 
dismissed with costs. 


(4) (1936)0;W N 877; 165 Ind. Cas. 129; 1936 O 
LR 594; 9 R O 163; 1936 R D 458; AI R 1937 Oudh 
25; 12 Luck. 655. 
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It may be that the suit for declaration 
instituted by the plaintiffs is open to ob- 
jections on other grounds and that the 
declaration, even if granted by the Court, 
may turn out to be of no uss to the plain- 
tiffs. but those are questions into which it 
is not necessary for us to enter at this 
stage. 


8. Application dismissed. 





PRIVY COUNCIL 
Appeal from the Rangoon High Court 
July 5, 1938 
Lorp ROMER, Siz Saapr LAL AND 
SIR Grores RANKIN. 
SOONIRAM RAMNIRANJANDASS— 
APPELLANT 
versus 
ALAGU NACHIYAR KOIL (Tempte) 
OTAERWISE KNOWN as ALAGTYA NACHI 
AMMAN KOIL sy its TRUSTEES — 
RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
ss. 8, 86, 52, Sch. II, vr. 25—Official Assignee—Claim 
that certain property has not vested in him or to have 
charge upon property vested in him cannot be dealt 
with by Oficial Assignee as tribunal—Action of 
Official Assignee under r. 25, Sch. II —Appeal from 
hia decision should be by motion and oral evidence 
should be taken before Insolvency Judge —Insolvency 
~~ Hvidence—Admissibility — Insolvency of Chettyar 
firm—Claim to have charge on assetson ground that 
certain amount was held by firm as trusteeof deity 
Evidence of Chettyar businessmen regarding 
practice and intention of such firms concerning 
charities is admissible — Opinions of witnesses as to 
effect in law of such transactions is tnadmissible— 
Insolvent ~Chettyar firm crediting certain amount 
in name of certain temple and treating itself as 
debtors of temple—No amount set aside or withdrawn 
from firm assets— Trustees of temple having no control 
over such amount—Firm neither holds such amount as 
trustees of temple nor endowment is effected for 
deity—Hindu Law—Religious endowment—Trust— 
Creation of. , : 

The Official Assignee is the person in whom the 
jngolvent’s property vests as owner though only for 
the benefit of others. A claim that certain property 
has not vested in him at all ora claim to have a 
charge upon property which has vested in him can- 
not under the Presidency Towns Insolvency Act be 
dealt with by him as atribunal. The Official 
Assignee in such a matter isa party litigant. Even 
if the matter could be regarded as a mere question 
of admitting or rejecting a proof, when the Official 
Assignee acts under r. 25 of the Second Schedule, it 
is reasonable and more in accordance with a 
sound interpretation ofs. #6 and with English practice 
under statutory provisions couched in the same 
terms that the “appeal” from the “act or decision” 
of the Official Assignee to the Judge should be by 
motion and that the oral evidence necessary should be 
taken before the Insolvency Judge himself. The case 
where the Official Assignee acts as tribunal, cannot 
be concluded by regarding the Official Assigneeas a 
trial Judge whoseestimate of the witnesses’ evidence 
must prima facie be accepted. 
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Where in insolvency proceedings the trustees of a 
eertain temple claim to have a charge upon the assets 
of the insolvent Ohettyar firm in respect of the sum 
due to temple alleged to be held - by the insolvent as a 
trustee for the deity andthe claim is objected to by 
other creditors, the evidence of Ohettyar businessmen 
called toexplain the practice and intention of 
Chettyar firms in crediting amounts to charities and 
temples in their books, is admissible. The opinions 
of the witnesses, as to the effect in law of 
such & transaction as they describe are, however, 
both inadmissible and useless. 

It may be as well to guard against the supposition 
that because the other party to the transaction was 
a deity the insolvents must have made themselves 
trustees. 

Where the account books of an insolvent Ohettyar 
credited inthe name ofa 
certain temple by way of charity or by way of promise 
and the entries disclose the intention onthe part of 
the firm to treat itself as debtors to the temple but 
nosuch amount is set apart as withdrawn from the 
firm's assets and the truteesof the temple have no 
control over such amount but itis to be expended for 
the deity by the firm at its discretion as occasion may 
arise, itis unreasonable to hold that the insolvent 
firm held such amount as trustees of the deity. Nor 
do the entries in the books effect an endowment of the 
property for deity. 

Messrs. A. M. Dunne, K. C., R. S. Rox- 
burgh, K. C. and R. H. Hodge, for the Ap- 
pellant. 

Sir Herbert Cunliffe, K. C. and Mr. J. M. 
Parikh, for the Respondents. 


Sir George Rankin —On April 1, 1933, 
an order of adjudication under the Pre- 
sidency Towns Insolvency Act (IIT of 1909) 
(herein called “the Act"), was made by the 
High Oourt at Rangoon against a firm 
therein called the S. A. R. M. Chettyar 
Firm and described as carrying on bus- 
siness as bankers and money lenders in 
Rangoon. This order was made at the 
instance of the appellants Sooniram Ram- 
niranjandass as petitioning creditors. At 
the date of the adjudication order the in- 
solvent firm consisted of three brothers, 
sons of one Ramaswami Chettyar, who had 
died some years before. The business 
was a Hindu joint family business: it had 
been known at one time as the S. A, 
Firm and had been carried on by Rama. 
swami’s father and afterwards by Rama- 
Swami as managing member (karta) of the 
family. 

On December 19, 1933, the insolvents’ 
schedule of affairs was filed, showing as 
creditor No. 85 in the list of unsecured 
creditors, the name of a Hindu temple 
situate at a place called O'Biruvayal in the 
Ramnad District of Madras, the place of 
origin of this Chetty family. The temple 
is called Alugiya Nachisr temple. The 
amount of the debt is stated as 
Rs. 48,915:10-0; the , “date when con- 
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tracted” is entered as April, 1932: and the 
consideration is described as “deposit”. 
In June of 1934, a proof of debt for the 
sum mentioned was tendered on behalf of 
one Annamalai as trustee of the temple, 
but in July, 1937, this was supplemented 
by another in which Annamalai claimed 
to prove on behalf of the deity as a wor- 
shipper representing the deity and all the 
worshippers. In this amended proof in- 
terest to the date of adjudication is added 
to the sum appearing in the insolvents' 
books making the total debt Rs. 51,488-12-3. 
The debt is described as “amount due on 
current account which amount was gifted 
to the said Alagu-nachiar Koil (temple) 
by the insolvent firm who retained custody 
of it as a custodian”. In December, 1935, 
seven affidavits, ‘all in the same form, were 
filed: by ‘each of which the deponent 
claimed to be a trustee of the temple and 
explained thatthe temple was administered 
by ssven trustees each representing a 
karai. They alleged that the insolvent 
firm was possessed of trust funds belong- 
ing to the temple and consented that An- 
namalai described by them asa close re- 
lative of the insolvents should be regarded 
as a proper person to recover the trust funds 
for the temple. 

By s.52 of the Act, the property of the 
insolvent divisible amongst his creditors 
does not comprise property held by the 
insolvent on trust for any other person. 
Upon this well-known principle a proceed- 
ing was begun on February 17, 1936, in the 
name of the “85th creditor Alagu-nachiar 
Koil” by a statement of claim to recover 
Rs. 51,488-12-3 in full as trust money. 
The appellants as “adjudicating creditors” 
filed objections, whereupon the Official 
Assignee proceeded to act as a tribunal 
to decide the matter; and after hearing 
oral evidence in February, 1936, delivered 
a written judgment or order dated May 12, 
1936, holding that “the claimant is entitl- 
ed to be paid fully and to havea charge 
on the assets of the insolvents for the sum 
so due”. Against this, asa judicial order 
the appellants purporting to act under s. 86 
of the Act, filed a memorandum of appeal 
and Braund, J. as the Judge exercising 
the insolvency jurisdiction of the Court, 
dealt with the matter on that footing. On 
June 29, 1936, he allowed the appeal and 
declared that the temple had no right to 
take the sum in question out of the estate 
of the insolvents or to exclude it from the 
insclvents’ assets in the hands of the 
Official Assignee. Accordingly he dismiss- 
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ed the application made to the Official As- 
signee and allowed the appellants certain 
costs of that application and of the appeal. 
From this order an appeal was taken to an 
Appellate Bench of the High Court. The 
learned Ohief Justice and Dunkley, J. hav- 
ing differed in opinion (December 7, 1936), 
the appeal was referred to Leach, J. as 
third Judge, who on January 21, 1937, 
gave judgment agreeing with the Chief 
Justice in directing that the appeal be 
allowed and the decision of the Official 
Assignee restored. From this order the 
present appeal to His Majesty has been 
brought. 

Whether the claim of tha temple be re- 
garded as a mere proof of debt or as a 
claim to property in the hands of the 
Official Assignee or to a charge thereon, 
their Lordships are unable to relate the 
procedure followed in the High Court to 
the provisions of the Act. The Official 
Assignee is the person in whom the in- 
solvent’s property vests as owner though 
only for the benefit of others. How a 
claim that certain property has not vested 
in him at allor a claim to have a charge 
upon property which has vested in him 
can under the Act be dealt with by him asa 
tribuna!, it is not possible to discover. The 
Official Assignee in such a matter is a 
party litigant. Even if the matter could be 
regarded as a mere question of admitting 
or rejecting a proof, when the Official 
Assignee acts under: r. 25 of the Second 
Schedule, it seems more reasonable and 
more in accordance with asound interpre- 
tation of s.86 and with English practice 
under statutory provisions couched in the 
same terms that the “appeal” from the 
“ac; or decision” of the Official Assignee to 
the Judge should be by motion and that 
the oral evidence necessary should be taken 
before the Insolvency Judge himself. Itis 
at least clear that the present case can- 
not be concluded by regarding the Official 
Assignee asa trial Judge whose estimate 
of the witnesses’ evidence must prima facie 
be accepted. Inadmissible evidence has 
come upon the record as though it were 
good evidence of custom and witnesses 
have been asked and have answered ques- 
tions which are questions of law. 

The admissible and relevant evidence 
lies ina Very narrow compass. There are, 
first, the books of account kept by the in- 
solvent firm. The books for the years prior 
to 1928 are not available : they are said to 
have been burnt. But the ledger for cer- 
tain years between 1928 and 1933 contains an 
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account in the name of the temple which pur- 
ports to treat the temple as a dépositor who 
is at credit fora sum which in 1928 had 
amounted with interest to Rs. 36,670 and 
which had continued to Increase by the 
addition of compound nea w fre- 

uent rests and at varying rates bui in 
1939 it reached the figure of Res. 43,915-10-0 
above-mentioned. The entries make men- 
tion of the interest as at thavdnai Tates— 
that.is, treating the matter as a deposit for 
a fixed term (apparently two months) at a 
certain rate of interest appropriate to each 
term. Itis not possible to ascertain the 
date at which the first credit entry was 
made or the exact terms thereof or the 
amount for which the first credit was given 
but the suggestion made by the respondents 
was that these entries date probably from 
the time of Ramaswami's father. There are 
certain daybook entries to the same effect. 
The accounts do not show that any draw- 
ings had been made by the temple. No 
books of accounts kept by or on bebalf of 
the temple have been produced. 

In addition tothe entries in the insol- 
vent's books, there is the oral evidence of 
a witness Subramoniam Chettyar, given be- 
fore the Official Assignee. He was one of 
the claimants, being one of the seven 
persons who had filed affidavits claiming 
to be trustees of the temple. He said that 
each trustee managed the temple's affairs 
for one year in rotation. He deposed that 
he came from O'Siruvayal and had known 
the insolvent’s father Ramaswam1. He ex- 
plained that seven “clans worship this 
deity : that the eldest member of each clan 
acts as a trustee ; that accounts of receipts 
and expenditure are kept, but no accounts 
to show donations to the temple. The main 
element in his evidence was thata stale- 
ment had been made to him by the insol- 
vent's father Ramaswami over 20 years 
before “that there were monies in the name‘ 
of; Alagunachiar in the S. A. R. M. Firm, 
Rangoon” ; “that he kad set apart this 
sum for the purpose of charity in his firm 
and that I could send for the expenses of 
the temple whenever] required”. The 
witness explained that Ramaswami, who was 
the eldest brother, the o:hers being minors, 
managed the affairs of the S. A. family for 
five or six years and that he had died 
about 16 or 17 years ago (i. e. from 1936}. 
The witness further said that twice after 
the conversation described by him, he had 
gone to Ramaswami and got money for 
the purposes of the temple. _No accounts 
with reference to these monies were pro- 
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duced and no particulars whatsoever given. 
This evidence is highly suspicious particù- 
larly as it seems reasonably clear that the 
managers of the idol werein ignorance of 
the credit in the firm's books. If they had 
made any claim or obtained any money in 
recent years, evidence to prove this would 
have been readily available, and accord- 
ing to Dunkley, J. it was common ground 
that tha managers were in entire ignorance 
of the credit. But,as.that learned Judge 
noticed, the evidence of Subramoniam is 
as harmless as itis unreliable. 

The evidence of a clerk. of the insolvents 
adds little or nothing, but two , Ohettyar 
businessmen were called apparently to 
explain practice and intention of Chettyar 
firms in crediting amounts’ to charities and 
temples in their books. The effect of their 
evidence fairly taken’ appears to their Lord- 
ships to be thatit is usual for a firm to 
credit something towards charity ; that if 
particular sums are credited to a particular 
deity, that deity is intended to have cer- 
tain rights as follows:—that no money is 
separately invested or is intended at the 
time to be withdrawn from use in the 
firm’s business ; that interest is credited 
upon the sum due to the deity atthe ordi- | 
nary rate allowed to customers of the firm, 
which is lower than the rate obtained by 
the firm by the use ofits money ; that the 
managers of the deity, however, have no 
right to demand payment when they choose, 
but the money should be expended for the 
deity by the firm at the firm's discretion as 
occasion May arise — in other words the 
control rests with the firm. This evidence 
is of importance as an indication of the 
case made on behalf of the temple ; and, 
asa credit in favour ofa deity is not self- 
explanatory, their Lordships do not treat 
itas inadmissible. Whoetherit is correct 
is another matter: for the purpose of the 
only question now to be decided it may be 
taken as correct. The opinions of the wit- 
nesses as to the effect in law of such a 
transaction as they describe are, however, 
both inadmissible and useless. 

Learned Counsel for the appellants have 
not sought to contest the right.of the trus- 
tees of the temple to rank for dividend as 
unsecured creditors in respect of the cre- 
dits in question, but contest the decision 
of the Appellate Bench restoring the finde 
ing of the Official Assignee that these sums 
are payable in full out of the insolvent's 
assets. Their Lordships are not concerne 
ed, therefore, to examine any contention 
tothe effect that such entries as were made 
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in tbe insolvente’ books create ro legal 
liability—a question which might well 
prove to be serious and even difficult. 
The sole question for determination is 
whether what is proved to have been done 
by the insolvent firm was sufficient to 
make them trustees of any fund for the 
benefit of the temple or to amount in 
Hindu Law toan endowment for the deity. 
As by Hindu Law an endowment may be 
effected without writing, without the appoint- 
ment of a trustee and without vesting the 
property in anyone other than the deity, 
learned Counsel for the respondents 
preferred to rest his case upon Hindu Law. 
But it is not open to dispute that the 
respondents’ right to payment in full cannot 
be made out unless there was either a trust 
or an endowment. 

Their Lordships think it reasonably plain 
that in the present case there was no endow~ 
ment of any property and no intention on 
the part of the insolvent firm to hold any 
property as trustees for the deity. In this 

_ View they are in agreement with Braund, J. 
and Dunkely, J. lt may beas well to guard 
against the supposition that because the 
other party to the transaction was a deity 
the insolvents must have made themselves 
trustees. If, instead of Kamaswami's father 
entering in his books a credit to the temple 
by way of charity or by way of promise, 
the firm had owed to the trustees of the 
temple alike sum by way of rent and had 
been allowed to postpone payment on 
terms asto interest, it is clear that the 
firm would not have been trustees: to 
covenant to pay money to trustees does 
not make one a trustee. The prima facie 
meaning of the entries in the insolvent’s 
books discloses an intention on the part of 
the firm to treat itself as debtors to the 
temple in asum which should increase as 
time ‘went on. To hold that they are 
trustees because they have consented to be 
‘debtors would not only be unjustified, but 
would be inconsistent with their intentions 
as manifested by their conduct in making 
no allocation of any assets, in using their 
whole funds in their business as before, 
and in computing interest at a rate and ina 
manner applicable to an ordinary customer. 


If the respondent's witnesses be right, the 


entries only make the insvlvents debtors 
sub modo and on special terms less onerous 
than their obligations to an ordinary 
customer—terms which may or may not 
render their.obligations tothe temple un- 
enforceable againss them. This makes it 
ali the more unreasonable that they should 
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be held to have intended to assume the 
obligation of trustees. There is no evi- 
dence that at any time a particular sum 
of money was paid to the iusclvent firm by 
themselves on behalf of the temple. The 
respondents’ witnesses speak of Chettyar 
firms crediting money toa perticular deity 
by way of charity, and in amy case there 
could be no purpose in separating moniesin 
order to mix them again- unless indeed the 
firm hed been minded to create the appear- 
ance of a breach of trust. 

‘The same reasons are equally forceful to 
disprove the suggestion that the entries 
effect an endowmert of properly for the 
deity. The first question to be asked on 
that suggestion is what property has been 
made debutter or charged in favour of the 
idol? The second is, wnat proof is there 
of any such intention? As an interpreta- 
tion of the conduct of the insolvent tirm the 
theory of endowment breaks down as 
completely as does the theory that the firm 
intended to declare itself trustees for the 
temple. 

It is thus unnecessary to consider whe- 
ther in the circumstances of the case in- 
superable difficulties beset the respondents’ 
attempt to trace trust monies in the hands 
of the insolvents So as to snow that they are 
represented by assets in existence at the 
date of the insolvency. The respondents 
fail to show that the insolvents nave created 
a trust fund or have acted as custodians or 
trustees of any such fund or of any property 
belonging to the tempie. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
the order appealed from set aside and the 
order of Braund, J. dated June 29, 1936, 
restored. The respondents will pay the 
appellants’ costs throughout—ineluding the 
costs of the proceedings before the Official 
Assignee. 

8. Appeal allowed. 

Solicitors for the Appellant :—Mersrs. 
Lambert & White. 

Solicitors for the Respondents 
Stanley Johnson & Allen. 


:— Messrs. 


RANGOON HIGH COURT 
First Civil Appeal No. 136 of 1936 
June 15, 1937 
BaGULEY AND SHAW, Jd. 
DAW KYIN AND orHers—APPELLANTS 
versus 

MA HLA YI AND ANOTHER—RESPONDENTS 
Burmese Buddhist Law—Joint property— Family 
in patriarchal state—No separate : property —Hvery 
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one working for father and after his death for 
mother—One member going out since boyhood and 
working separately as Government servant—After 
father’s death he coming back and managing business 
but keeping his own banking account separate— 
Banking account held to be his own personal prop- 
erty until contrary was shown—Principal and agent 
—Remuneration—Agent though cannot make profits 
may get remuneration. 

A family kept together in a kind of patriarchal 
state: all the family worked for the father and 
after hia death for the mother. They had no 
separate property of their own; they just provided 
themselves with board and lodging, clothing and 
pocket money, and worked without remuneration. 
But one of the members did not work like this since 
his boyhood. He had gone out on his own account 
and was employed in Government office. When his 
father died, he came back and managed the busi- 
ness. But he kept his own banking accounts as 
distinct from the family accounts : 

Held, that having once been earning his living 
independently in this way and had ‘the spending of 
it, it was incredible that he should come back to the 
family fold and reduce himself to a position worse 
than that of a hired servant, depending on his 
mother for everything. Prima facie, banking 
accounts in his name would be his personal property, 
and unless and until the contrary was proved they 


must be so regarded. h 
An agent may get remuneration from his princi- 


pal, though he cannot make profits as against his 
principal. 

F.C. A. against the decree of the Dis- 
trict Court, Amherst, dated August 10, 
1936. 

Dr. Ba Han, for the Appellants. 

Messrs. Kyaw Din and Maung Maung 
Gyi, for Respondent No. 1. 


Baguley, J.—This appeal arises out of a 
suit fled by Ma Hla Yi, respondent No. 1. 
In her plaint she alleges that she was the 
widow of one Shwe Win, deceased. Shwe 
Win was the son of Daw Kyin, appellant 
No. 1; and the brother of the other three 
appellants; she claims that when Shwe Win 
died he was a salvage contractor employed 
by defendant No. 6, Messrs. T. D. Finlay & 
Son, Ltd.: that at the time of his death he 
hada savings bank account and a fixed 
deposit account with the Imperial Bank of 
India, Moulmein; cash security deposited 
with Messrs. T. D. Finlay & Son, Ltd., 
four motor boats; cash deposited with a 
Chettyar firm, which has since been with- 
drawn by the first four defendants: a work- 
ship and various gear used in connection 
with his business as salvage contractor; a 
motor car and two pieces of garden land. 
She seeks for a declaration that she is the 
sole heir of Shwe Win, deceased, and that 
the properties mentioned form part of his 
estate, and she js entitled to the same, and 
she asks for a decree for possession of all 
the property mentioned. The contesting 
defendants, mainly relations of Shwe Win, 
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contended that the salvage contract work 
was not Shwe Win's at all, that the busi- 
ness had been begun by Shwe Win's father, 


.U Cho, and since U Cho's death in 1926 


Shwe Win had carried on the business for 
his family and had been provided with 
board and lodging and clothes and pocket 
money, and that all the assets mentioned 
by the plaintiff in her plaint belonged to 
Daw Kyin. The learned District Judge 
after hearing evidence found that the 
deposits with the bank and the Chettyar 
firm, one motor boat and the motor car 
belonged to Shwe Win at the time of his 
death, and he gave a decree in plaintiff's 
favour to that extent: the remainder of 
the claim he dismissed. Itis against this 
decree that the present appeal has been 
filed. 

It is common ground that Shwe Win 
started life independently of the rest of 
the family. He took a post in the Office 
of the Sanitary Commissioner of Burma 
and worked for nine years, from March 
1909 to March 1918, after which he 
resigned. He returned to Moulmein and’ 
helped his father in this salvage business 
until the father died in 1926, eight years 
later. After that the business was trans- 
ferred to his name. He was recognized 
by Messrs. T. D. Finlay & Son, Ltd., as 
their contractor, and his father's deposit 
was transferred tohim. He also took out 
the regular licenses from the Forest 
Department and carried on the business as 
though it were his own, The savings 
bank account with the Imperial Bank of 
India was opened in the name of Shwe 
Win in March 1921, 7, e. three years after 
he began to help his father, with a deposit 
of Rs. 600, and fur some time small depo- 
sits of Rs. 20 each were made, and then 
the deposits increased to Rs, 50. In May 
1922, there was a deposit of Rs. 600 and 
after that there were both deposits and 
withdrawals. The account with the Chet- 
tyar firm was opened in 1927 with a 
deposit of Rs. 3,000, end deposits and 
withdrawals were irregular and were of 
various sums. After Shwe Win died, 
Rs. 1,000 was taken from this account to 
pay for his funeral expenses, and then the 
account was closed and the money taken 
possession of by Daw Kyin, though Ma 
Hla Yi signed an acquittance for the Ohet- 
tyar along with the other relations, In 
addition to this savings bank account with 
the Imperial Bank of India in the name 
of Shwe Win, there were in the family 
also two other saving bank accounts: one 
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was in the names of Daw Kyin and Ma E 
Khin aod another in the names of Ma 
Nyein Yin and Ma Ngwe Zin. Daw Kyin 
explains that the reason why three ac- 
counts were opened was that as with- 
drawals from savings bank accounts could 
not be made more than once a week, 
more than ope account was opened, so 
that more frequent withdrawals might be 
made. The learned trial Judge in his 
judgment says that he cannot accept this 
explanation because, according to Daw 
Kyin, the family, that is to say she her- 
self also had accounts with the Ohettyar 
-and with one To Lon who would allow 
money to be withdrawn without notice 
and at shorter intervals. 

It was urged in the trial Court and 
also before us that this family kept 
together in a kind of patriarchal state: all 
the family worked for the father and 
after his death for the mother. They had 
no separate property of their own: they 
just provided themselves with board and 
lodging, clothing and pocket money, and 
worked without remuneration. Had Shwe 
Win worked in this way from his boyhood, 
it is possible that there might have been 
some force in the contention, but as Shwe 
Win had been out in the world on his 
own account, employed as a clerk in a 
Government Office, it is impossible to 
accept this contention, having once been 
earning his living independently in this 
way and had the spending of it, it is 
incredible that he should come back to the 
family fold and reduce himself to a posi- 
tion worse than that of a hired servant, 
depending on his mother for everything. 
Prima facie, banking accounts in his name 
would be his personal property, and unless 
and until the contrary is proved they 
must be so regarded. As pointed -out by 
the trial Judge, this savings bank account 
began with a deposit of Rs. 600 or so after 
Shwe Win had worked with his father for 
three years, and after that at first small 
monthly payments were credited to it, in 
exactly the same way as one would expect 
aman to behave if he were being made a 
regular allowance. The plaintiff's conten- 
tion that the whole business was Shwe 
Win's business after his father died has 
been rejected by the learned trial Judge, 
and in my opinion he undoubtedly was 
carrying on the family business for the 
benefit of the family, namely his mother, 
but that he was carrying on this business 
without remuneration I am unable to 
believe, If this money in the hands of the 
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bank and the Chettyar really belonged to 
the family business, the account books of 
the business must show that he deposited 
money belonging to the business. There 
are the usual statements of witnesses that 
they have never seen any account books, 
but these statements do not prove that no 
account books existed, and a business of 
this size could not bave been carried on 
without some records or accounts. The 
defendant’s own witnesses show that the 
salvage fees received by the business were 
in the neighbourhood of Rs, 20,000 a year. 
There were regular monthly expenses of 
Rs. 400, and if this business had been 
carried on in the way in which most busi- 
nesses of a like nature are carried on, there 
must have been advances made from time 
to time to workmen, and, no doubt, to the 
men who built the four launches. The four 
launches were built by a man who des. 
cribes himself as a mechanic. He made 
the keels and the ribs at Martaban and 
had the launches put together in the com- 
pound of Daw Kyin’s house. A man of this 
type does not complete a launch and then 
ask for payment in one lump sum; he gets 
advances made to him from time to time, 
and it is quite clear that a business of this 
size and description must have had account 
books, and these accourt books were never 
produced. We are asked to draw no in- 
ference against the defendants to this effect 
because no formal notice to produce the 
account books was given to the defendants, 
but the production of those account books 
was necessary to complete the case for the 
defendants, and the fact that they have 
not been produced must be held against 
them. 

The appellants have not got their case 
strengthened by the way in which Daw 
Kyin and Ma E Khin have given evidence. 
I have no doubt whatsoever that their 
evidence is untruthful, and that what 
really has happened is that this daughter- 
in-law was driven out of the house. It is 
admitted that she left the house hastily 
with only a small portion of her wardrobe 
and all her wedding presents remained 
behind in the house. Ma E Khin says: 


‘She did not take any of her clothes. She 
left the key of the chest of drawers. The 
chest of drawers was empty.” Ma Hla Yi's 


entire wardrobe has therefore vanished 
into thin air. She also says that Maung 


Shwe Win used to keep his clothes in his 


mothers box. Daw Kyin says that the 
three savings bank accounts were all 
opened at the same time, when as a matter 
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of fact Shwe Win's was opened in 1921, 
and the other two many years later. I 
have no doubt that all the money which 
came in was kept in the house in a steel 
trunk or in asale, and payments were made 
out of the money kept in the house. 

The learned trial Judge has dealt very 
adequately with this question of the bank 
accounts, and it is really unnecessary to 
add anything tc what has already been 
said. I would hcld that these accounts 
must have come into existence out of the 
remuneration which Shwe Win got for 
working for his father and afterwards for 
working the business for the family. In 
appeal a further point was raised, namely 
that as Shwe Win was acting as agent for 
the family he was not entitled to any 
profits. This contention having been made 
must be met, but it is founded on a fallacy. 
An agent cannot make profits as against 
his principal, but I know of no law which 
says that an agent may not get remunera- 
tion from his principal, and that is really 
all that is held to have occurred in this 
case. He is entitled to remuneration, he 
got it, and he saved it. There is nothing 
. in law against that being done, and the 
same argument of course applies to the 
deposit with the Chettyar firm. The claim 
for the land and the deposit with Messrs. 
T. D. Finlay & Son, Ltd., was dismissed by 
the trial Court, and no counter-objections 
have been filed with regard to these items. 
The claim for the workshop had also been 
disallowed by the trial Court. < 

With regard to the claim for the four 
motor boats, the learned Judge allowed the 
claim for the one that was built after the 
death of U Cho, but had disallowed the 
claim for the three boats built before his 
death. With regard to tke motor boat 
which was awarded to the plaintiff, I do 
not think the decree can be supported. 
These motor boats were used for the pur- 
pose of the business, and clearly some 
means of conveyance was necessary for 
business of this kind. This boat seems to 
have been put on the same level with the 
other parts of the necessary plant required 
for the salvage business, and having once 
held that the whole salvage business was 
being run by Shwe Win for the benefit of 
Daw Kyia and the family, the motor boat 
must go with the business. There is no 
suggestion that Shwe Win got this boat 
built for pleasure purposes or for any 
separate business of his own; it simply 
went in as part of the plant required for 
the salvage work, and with regard to this 
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motor boat the appeal must be successful. 
So far as the motor car is concerned, it 
was bought by Shwe Win. Daw Kyin says 
he bought it with her money and under 
her directions because she wanted to send 
her grandnephew to school. The grand- 
nephew was asmall boy who was going to 
be sent to a school in Moulmein, and it 
was thought that he must have a motor 
car for his daily progress from the landing 
stage to the school. This explanation I am 
unable to accept. Daw Kyin and her 
daughter Ma E Khin have shown them- 
selves untruthful witnesses in many ways, 
and a far more reasonable contention 
seems to me to be that Shwe Win bought 
this motor car in view of his intended 
marriage, he having bought it a month or 
two before he got married. 

The fixed deposit receipt is in Shwe 
Win’s name. There is nothing to show 
where this money had come from. It is 
not shown to be the money belonging to 
the salvage business. It would not, in the 
ordinary way, have been a normal part of 
a salvage business carried on in this way 
to put money in fixed deposit with a bank. 
It must, therefore, be regarded as being 
Shwe Win's money. For these reasons Í 
would modify the decree of the trial Oourt, 
In the course of the hearing it was noted 
that although the plaintiff asked for a 
declaration that she is the sole heir of the 
estate of Maung Shwe Win, such a decla- 
ration is not embodied in the decree, and 
it was asked to embody it in the new 
decree. The decree of the trial Court will, 
therefore, be varied by striking out the 
words ‘the motor boat Peacock’ and all 
other references to the motor boat Peacock 
and its value. In addition to this the 
plaintiff will get a declaration that she is 
the sole heir of Shwe Win, deceased : 
otherwise the decree will stand as it is 
including the order for costs. In view, 
however, of the very partial success which 
the appellants have obtained in this Court, 
I would direct that the appellants do pay 
to respondent half only of her costs in this 
Court. 

Shaw, J.—I agree. 

D. Decree modified. 
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CALCUTTA HIGH COURT 
Civil Suit No. 428 of 1934 
April 27, 1937 
Loer WILLIAMS, J. 
GAJANAND AGARWALLA -—PLAINTIFE 
versus 
Rani PRAYAG KUMARI DEBI AND OTHERS 
——DEFENDANTS. 

Transfer of Property Act (IV of 1882), ss, 68, 58— 
Suit in respect of property pending against person 
claiming title to it—Such person notin possession— 
Mortgage by him of that property — Mortgagee aware 
of these facts—Deed stipulating repayment of mort- 
gage money within year of final adjudication of 
pending suit — Suit decided against mortgagor who 
was given only tenancy rights over certain part of pro- 
perties — Subsequent compromise between parties— 
Mortgagor getting more valuable rights—Suit by mort- 
gagee before stipulated period—S.68held did not 
apply—Compromise held not wrongful act of mort- 
gogor moekin s. 68 (1) (c)—Mortgage did not come with- 
in s. 58. 

When a suit in respect of certain property was 
pending against 8 person, he executed a mortgage 
in respect of that property of which he was not in 
possession but to which he claimed to be entitled. 
The mortgagee was well aware of all these facts, 
The deed stipulated that the mortgage amount was 
repayable within a year from the date of the final 
adjudication of the pending suit. The result of 
suit was that the mortgagor was declared not entitled 
to any of the properties but he only got tenancy rights 
over part of them, Subsequently the parties came 
to a compromise andthe mortgagor who gave up his 
Tights under the compromise obtained more valuable 
rights. The mortgagee filed a suit on his mortgage 
and claimed to be entitled to sue for the mortgage 
money itmediately without waiting for the stipu- 
ree period under s. 68 (1) (c), Transfer of Property 

ct : j 

Held, that s. 68 did not apply to the case, as the 
mortgages was well aware of the fact that the morb- 
gagor was not in possession of the propərties or that 
he had no more thana doubtful or disputed claim 
over them. Forthe same reasons, the transaction did 
not amount to a mortgage within the meaning of s. 58, 
of the Transfer of Property Act. 

Held, also that the compromise could not be con- 
sidered a wrongful act or default of the mortgagor 
‘depriving the mortgages ofany part of the mortgage 
security within the meaning of a, 68 (1) (e). 

Messrs. S. N. Banerjee and N.C. Chat- 
terjee, for the Plaintiff. 

Messrs. H. D. Bose, D. N. Sen, S. C. 
Bose, S. R. Das, B. C. Ghosh and I. P. 
Mukherjee, for the Defendants. 


Judgment.—This suit was instituted by 
Joyram Sivjee and Gajanand Agarwalla 
against Rani Prayag Kumari Debi, Rani 
Hem Kumari Debi, and Ashutosh Mukher- 
jee. The plaint was admitted on March 8; 
1934. In it the plaintiff stated in.er alia 
Raja Durga Prosad Singh of Jharia died 
in 1916 leaving three widows, namely the 
two female defendants and Rani Sub- 
hadra Kumari Debi, since deceased. Tnat 
Joyram and the defgndant Ashutosh had 
lent Rs. 1,25,000 at interest of 15 per cent. 
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perannum to the three Ranis, namely, 
Rs. 75,000 on April 27, 1921, and the 
balance on different dates between that 
date and the month of July 1921. Out of 
the sum of Rs. 1,25,000 so lent, Joyram 
had advanced one lac, and Ashutosh 
Rs. 25,000, That payment was secured by a 
mortgage dated April 27, 1921, of certain 
properties which the Ranis claimed as 
widows and heiresses of their late husband 
but of which they had been dispossessed 
by artifice, and that by that mortgage it 
was stipulated that the loan should be re- 
payable within one year from the final ad- 
judication of the title of the Ranis to the 
property mortgaged, in Title Suit No. 48 
of 1919 of the Court of the Subordinate 
Judge of 24-Pergannahs. That such title 
was finally adjudicated upon by the Judicial 
Committee on April 7, 1932, and by the 
High Court of Calcutta in its Civil Ap- 
pellate Jurisdiction by a decree made on 
August 31, 1938, the result of such decrees 
being that the Ranis were found not to 
be entitled to any of the mortgaged pro- 
perties. That by a deed of assignment, 
Joyram had transferred a fourth part of 
the amount due to him including interest 
to Gajanand. That Ashutosh had refused 
to join Joyram and Gajanand in bringing 
this suit. 

By their written statement filed on 
July 16, 1934, the two Rani defendants 
stated inter alia that they admitted exe- 
cution of the mortgage, and that they had 
received a sum of Rs. 50,000 on April 27, 
1921, of which Rs. 30,000 had been repaid 
to Joyram. But they denied receiving any 
further sum or sums, and that any part of 
the said sum had been advanced by 
Ashutosh, and they relied on the rale of 
damdupat. Further they said tnat the time 
for repayment according to the terms of tne 
mortgage deed was one year from the date 
of the tinal disposal of Suit No. 48 of 1919, 
and that that suit was not finally disposed of 
until May 14, 1934, and that the present suit, 
therefore, was premature. Further they 
stated that by the aforesaid decrees they 
had been declared entitled to some of the 
properties covered by tne mortgage. By his 
written statement filed on June 11, 1934, 
Ashutosh admitted the allegations contain- 
ed in the plaint and claimed a decree for 
such sum a8 might be found due to him. 

For some reason which has not been 
disclosed, Joyram did not proceed with the 
suit, and having failed to obey an order 
to file his. affidavit of documents, he was 
transferred to the category of the defen- 
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dants on or about May 15, 1935. On 
May 1, 1935, Ratna Sivjee was ordered to 
be added as a party defendant on the 
ground that he claimed as a member of a 
joint Mitakshara Hindu family to be entitl- 
ed to a share in the money lent by Joyram. 
He filed his written statment on June 5, 
1935. Consequent upon these two orders, 
the plaint was amended and re-verified by 


Gajanand in August 1935, and Ratna filed’ 


an additional written statement on Septem- 
ber 23, 1935, The suit came on for hear- 
ing on July 30, 1936, and the following 
issues were raised on behalf of the de- 
fendant Ranis and settled : (1) When was 
the Title Suit No. 48 of 1919 in the Court 
, of the First Subordinate Judge at Alipore 
finally disposed of ? Is the suit premature? 
(2) What was the amount advanced to the 
Ranis of Jharia on April 27, 1921? What 
sum, if any, was advanced to them on 
subsequent dates? Was any sum advanced 
by Joyram out of the joint family assets? 
(3) Can the suit proceed in the absence 
of the other members of the 
joint family of Joyram Sivjee and Ratna 
Sivjee if the advances by Joyram were 
made out of the joint family assets? (4) 
Was the alleged assignment of October 17, 
1933, executed by the member of the joint 
family of Joyram Sivjee and Ratna Sivjee? 
Was any consideration paid therefor? Is 
it valid in the circumstances? (5) Is the, 
suit maintainable if the assignment is 
invalid? (6) What sum, if any, has been 
te-paid by the said Ranis? (7) What sum 
is Dow due and payable by the Rani de- 
fendants having regard to the rule of 
damdupat? i . 
An additional issue was raised and 
settled on behalf of Ratna. The first issue, 
if decided in favour of the Ranis, would be 
` sufficient to dispose of the suit. Therefore, 
it will be convenient to deal with it at 
once. The material words in the mortgage 
deed upon which this issue depends are: 
“we undertake to re-pay the principal money with 


interest within one year after the final disposal of 
the aforesaid case,” 


namely, Suit No. 48 of 1919. The rele- 
vant dates and facts are as follows. Suit 
No. 48 of 1919 was decreed by the Sub- 
ordinate Judge at Alipore on November 3, 
1921. He held that the Jharia estate was 
impartible and that Raja Shiva Prosad was 
entitled to the Raj. The Ranis were held 


to be entitled to certain jewellery, cash, 


bank deposits, and other properties which 
were seli-acquired by the late Raja. Both 
sides appealed to the High Court: Appeals 
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Nos. 194 of 1921 and 51 of 1922 Prayag 
Kumari Debi v. Siva Prosad Singh (1). 
On August 17, 1925, the High Court allowed 
both the appeals in part and modified the 
decree. The suit was remitted to the Sub- 
ordinate Judge for enquiry into various 
matters, and for disposal of the case ac- 
cording to law, having regard to the direc- 
tions given : Prayag Kumari Debi v. Siva 
Prosad Singh (1). From this decision both 
sides appealed to the Privy Council : 
Bengal Appeals Nos. 71,72 and 79 of 1925 
Shiba Prasad Singh v. Prayag Kumari Debi 
(2. On May 7, 1927, the Subordinate 
Judge made a final decree incorporating 
the results of the enquiry directed by the 
High Court. Both sides appealed against 
this decree to the High Court: Appeal 
and cross-objection, Appeal No. 207 of 1927 
Shivaprasad Singh v. Prayagkumari Dedee 
(3). On April 7, 1932, the Privy Council 
made an order allowing both appeals in 
part, modified the High Court decree, and 


‘remitted the case to the High Court for 
‘enquiry into and determination of various 


matters and to give effect to the declara- 
tions and directions made and given by 
the Privy Council: Shiba Prasad Singh v. 
Prayag Kumari Debi (2). On August 11,. 
1933, the High Court gave judgment anda 
made a decree in Appeal No. 207 of 1927 
Shivaprasad Singh v. Prayagkumari Debee 
(3), which modified the decree of the Subor- 
dinate*Judge and in which were included the 
results of the various enquiries and the 
determinations directed by the Privy Coun- 
cil. The abridged judgment of the Court 
occupies 76 pages of authorized report: 
Shivaprasad Singh v. Prayagkumari Debee 
(3). Both sides applied for leave to appeal 
against this decision to the Privy Council, 
the Raja in November 1933 and the Ranie 
in February 1934. On February 24, 1934, 
the suit was finally settled between the 
parties and a compromise petiticn filed in. 
the Alipore Court. In this petition it wae 
stated that : 

“As a result of the said Appeal No. 207 of 192m 
and of the said cross-appeal and on the footing of 
the judgment of the said Privy Council appe 
dated April 7, 1932, the suit was finally dispose 
of by the Hon'ble High Court on August il, 1933.” 

Tne Raja agreed to pay to the Ranis ə» 


aw A I R1926 Oal. 1; 93 Ind. Cas, 385; 42 OL J 
0 


(2) A I R 1932 P O 216; 138 Ind. Cas. 861; 59 O 
1399; 59 I A 331; 34 Bom. LK 1567; Ind. Rul. (1932) 
PO 263; 683ML J 196;90 W N 631; 36 O W N 1046, 
56C L J 92; 36 L W 266; (1932) M W N 923; (1932) A 
L J 919; 13 PL T 659 {P O). 

(3) 61 O 711; 154 Ind, Cas. 479; A I R 1935 Oal. 39 
7 O 459, ° 
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further sum of Rs. 18,00,000 under the 
decree in Title Suit No. 48 of 1919, after 
deducting certain sums previously received 
and after deducting an amount given up in 
consideration of the settlement. The Ranis 
agreed to give up their claim for the 
balance payable under that decree. . Both 
sides undertook to withdraw their leave 
applications to the Privy Oouncil. On 
March 12, 1934, the leave applications were 
withdrawn. On May 14, 1934, certain out- 
standing matters. were settled by com- 
promise in the High Court. The present 
suit having been instituted on March 8, 
1934, it is premature unless it can be 
established that Suit No, 48 of 1919 was 
finally disposed of before March 8, 1934. 
Consequently, it is premature unless that 
suit was finally disposed of by the judg- 
- ment of the Privy Council given on April 7, 
1932. In my opinion that suit was finally 
- disposed of by means of the agreement of 
compromise made by the parties on Febru- 
ary 24, 1934, and in any case not by the 
judgment of the Privy Council. The 
material date was not the date of the final 
adjudication of the title of the defendant 
Ranis, as alleged in the plaint, but the 
final disposal of the case. By their judg- 
ment, their Lordships of the Privy Council 
remitted the case to the High Oourt to 
inguire and determise inter alia whether 
“the late Raja had incorporated in his 
impartible estate such minor properties (if 
any) as were acquired by him subsequent 
to the date of his will, and whether the 
Raja defendant was entitled to credit for 
certain amounts alleged to have been paid 
by him to the Ranis, and to determine any 
claim that might be made by the Ranis in 
respect of maintenance. The High Court 
had left over the question of maintenance 
for decision in a separate suit. 

With regard to the question of expenses 
of funeral and Sradh ceremonies, their 
Lordships observed that this depended on 
questions of fact on, which no evidence 
appeared to have been led. Consequently 
they were unable to entertain the claim 
at that stage. Until these matters had 
been determined, it cannot be said that the 
case had been finally disposed of. The 
question of the liability of the Raja to 
provide maintenance for the Ranis was not 
determined by the Privy Council but was 
left to be decided by the High Court. It 
was not a question merely of ‘amount but 
of liability. Inter alia the High Court 
passed a decree for maintenance. Against 
these contentions jt has been argued, 
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though nowhere pleaded, on be- 
half of the other defendants and the plain- 
tiff, that s. 68(1), Transfer of Property 
Act, provides that a mortgagee has a right 
to sue for the mortgage money “(e) where 
the mortgagee is deprived of the whole or 
part of his security by or in consequence 
of the wrongful act or defaalt of the mort- 
gagor,” and that the mortgagees were no 
longer bound by the provision in the deed 
postponing the date forre-payment, because 
the morigagors, as a term of the com- 
promise, had given up their claim to part 
of the mortgaged property the title to 
which had been adjudicated in their favour 
by the decree of the Privy Council. The 
Ppropefty thus referred to consisted of part 
of the immovable property mentioned in 
Item No. 1 of the schedule to the mort- 
gage deed, and the money mentioned in 
Item No. 7 alleged to be lying on deposit in 
the Bank of Bengal. 

With regard to the latter item it is 
admitted that none of this money was 
lying on deposit, as alleged, at the time 
when the deed was executed. It had 
already been withdrawn by the Raja defen- 
dant. With regard to Item No. 1, the title 
to none of this property had been adjudicat- 
ed in favour of the mortgagors by the Privy 
Council. All that they got by the decree 
were certain tenancy rights over a small 
portion of this property. Moreover, by 
means of the compromise agreement, the 
Rani defendants obtained much more valu- 
able rights, namely a claim to 13 lacs of 


“rupees fully secured by a first charge upon 


the whole of pergunnah Jharia. In these 
circumstances, it would be an abuse of 
language to describe the compromise as a 
wrongful act or default within the meaning 
of the section. 

An alternative though inconsistent argu- 
ment was sought to be raised upon the 
basis of 8. 68(1) (b), namely the conten- 
tion that the whole of the security had 
been destroyed by the judgment of the 
Privy Council. Apart, however, from these 
considerations, in my opinions. 68 has no 
application to the facts of this case, because 
the Ranis, as the mortgagess well knew, 
never were in possession of and never had 
more thana doubtful and disputed title to 
any ofthe property which they purported 
to mortgage and consequently the mort- 
gagees were not deprived of any part of 
their security in consequence of any wrong- 
ful act or default of the mortgagors or 
otherwise. In fact there never was a 
mortgage within the definition of s. 58, 
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Transfer of Property Act. The result is 
that there must be judgment in favour of 
the Rani defendants, with costs against 
the plaintiff and against Ashutosh and 
Ratna, who are really co-plaintifisin this 
suit, and against Joyram upto May 15, 1935, 


when he was transferred to the category of 
the defendants. 


D. Suit dismissed. 
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. _ MADRAS HIGH COURT 
Civil Revision Petition No. 510 of 1935 
March 9, 1937 
HoBwILL, J. 
T. VARADARAJULU NAIDU AND OTHERS 
— PETITIONERS 
VETSUS j 
R. RAJAMANIKA MUDALIAR AND OTHERS 
—RESPONDENTS 

Partnership Act (IX of 1932), s. 69 (2)—Suit by 
firm before registration—Deficiency escaping notice of 
Court and defendant—Deficiency subsequently rectified 
Objection by defendant after one year after his 
written statement—Court dismissing sutt—Suit held 
was fit for interference in revision—Court held ought 
to have allowed firm to continue suit. 

It is a well-established principle that the Court can 
take notice of events that happen subsequent to the 
filing of the suit and that any irregularities or 
deficiencies in the cause of action that may exist on 
the date of the filing of the plaint canbe overlooked 
if on some date subsequent to the filing of the plaint 
and before the suit comes up for trial those irregulari- 
ties or deficiencies are rectified by the plaintiff or by 
process of law. 

{Case-law referred to.] ‘ 

Section 69 (2), Partnership Act, embodies a princi- 
ple of public policy intended to penaliss partnerships 

which do not register. However, when the registra- 
tion has been carried out, the requirements ofthe 
Legislature are fulfilled and thereis no reason in 
equity why from the moment of registrations suit 
previously filed should not be allowed to go on, 

Where a suit is instituted before the registration of 
the firm its subsequent registration does not validate 
the plaint from the date of its being filed. The most 
that the plaintiff can ask for in such a case is that his 
plaint should be treated as valid from the date of the 
registration. 

hen a suit is filed by a partnership, it is the 
duty of the office to see that the plaint isa proper 
one and that thesuit is maintainable. It is for that 
reason that if the facts set out show that the suit is 
premature or that no suit lies, the plaintiff is called 
upon in the ordinary course to point out how the 
suit is maintainable. 

The duty of the Court is to administer justice ac- 
cording to the principles of equity and good con- 
science, and it cannot besaid to do this when it dis- 
misses a suit because the formality of withdrawing a 
plaint and filing & fresh one in the same terms was 
not complied with. 

A guit was instituted by a firm whenit was not 
registered. This deficiency escaped the notice of the 
office’of the Court and also of the defendant. The 
deficiency was, however, rectified by the plaintifs 
subsequently by registering the firm. The defendant 


ft. VARADARAJULU NAIDU vV. R. RAJAMANIKA MUDALIAR (MADË.) 


1716 10 


raised an objection after one year from the date of 
their written statement that the plaint was invalid. 
The Court dismissed the suit upholding the objec- 
tion: 

Held, thatit would be most inequitable for the 
plaintifis to have their suit dismissed and be forced 
to file another after paying fresh court-fee. The case- 
was fit one for interference in revision. Rama 
Krishna Nadar v. Thirumalat Vandaya Thevan (5), 


referred to, : 

O. R, P. from the decree of the Sub- 
ee Chingleput, dated December 21, 

34. 

Mr, K. Rajah Ayyar, for the Petitioners. 

Messrs. T. M. Krishnaswami Iyer and 
A, Balasubramania Iyer, for the Respond- 
ents. 

Order.—The' petitioners (partners in a 
firm) brought S. O. S. No. 71¥ of 1933 in 
the Oourt of the Subordinate Judge of 
Chingleput forthe sum of Rs. 509-12-4, 
due to them by the respondents debtors. 
They brought their suit on October 30, 
1933, when the firm was unregistered. 
This apparently escaped the notice of the 
office of the Subordinate Judge and also of 
the defendants. This deficiency was, how- 
ever, rectified by the plaintifis in July 
1934. Thedefendants filed their written 
statement on December 15, 1933, making 
no reference tothe fact that the suit had 
been instituted without registration of 
the partnership. The suit was posted for 
hearing or December 20, 1934, more 
than a year after the filing of the written 
statement: and on the previous day, è. e. 
on December 19, 1934, the defendants 
applied to be allowed to raise a prelimin- 
ary objection to the maintainability of the 
suit. They contended that the suit having 
been filed before the partuership was 
registered under s. 69 (2), Partnership 
Act, no suit could be instituted and that 
the suit not having been properly insti- 
tuted should be dismissed. Tue learned 
Subordinate Judge upheld this objection 
and dismissed the suit. The petitioners 
having brought this petition, contending 
not that the suit was properly instituted, 
but that if should be deemed to have 
been properly instituted on tge date that 
the partnership was registered. Section 
69 (2), Partnership Act, runs thus : 

“No suit toenforcsa right arising from a con- 
tract ehall be institated in any Court by or on 


behalf of a firm against any third party unless 


thefirm ıs registered, and the persons suing are 
orhave been shown in the register of firms as 
partners in the firm.” 

This means, as rightly contended by 
Mr. T. M. Krishnaswami Iyer for the res- 


pondent, that on October 30, 1933, the 


e 
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plaint filed in Court was not a plaint at 
all and no valid suit was pending before 
the Subordinate Judge; and that even 
after the registration in July 1934 nothing 
was done to the plaint by the plaintiffs to 
transform it from an invalid plaint into a 
valid one. His argument, therefore, is 
that the plaint continued as before to be 
an invalid one and that the mere fact of 
registration did not amount to an institu- 
tion of the suit sothat at no time was 
there any valid institution of the suit. 
One cannot denv that this argument is 
logically correct; but the question is 
rather whether the Court, in order to do 
substantial justice to the parties without 
“violating the principles of the Partnership 
Act, cannot deem the suit to have been 
instituted onthe date of registrrtion. It 
is a well-established principle that the 
Court can take notice of events that 
happen subsequent to the filing of the 
sult and that any irregularities or defi- 
ciencies in the cause of action that may 
exist on the date of the filing of the 
plaint can be overlooked if on some date 
subsequent to the filing of the plaint 
and before the suit comes up for trial, 
‘those irregularities or deficiencies are 
rectified by the plaintiff or by process 
oflaw. In Doraisami Pillai v. Chinniah 
Goundan (1) the plaintiff, when he saw the 
written statement, became aware of the 
deficiencies in his title and perfected it 
by obtaining aconveyancefrom the next 
reversioner: and this actof the plaintiff 
was recognized by the Court. In Subbaraya 
Chetty v. Nachiar Ammal (2} a mortgage 
suit was premature, because on a proper~ 
interpretation of the bond it was seen 
that the money was not due. Thedate of 
maturity was some date after the filing 
of the suit and that date was prior to the 
hearing of the suit. It was held that the 
suit should not have been dismissed 
because when the suit came on for trial, 
the cause of action cameinto being. In 
O. R. P. No. 1489 of 1935 Lingappa v. Official 
Receiver, Bellary (3) an illegal transfer 
by an insolvent was recognized by the 
Court because of the fact that the adjudi- 
cation was subsequently annulled. In 
Appalasuri v. Kannamma Nayuralu (4) 
(1) 84 MLJ 258; 43 Ind. Cas. 560; A I R 1918 Mad. 
272; 22 M L T 538;(1918) M W N 89;7 L W 235. 
ie 7 LW 403; 44 Ind. Oas. 863; A I R 1918 Mad. 
(3) A IR 1937 Mad. 717; 176 Ind. Cas. 600547 L W 
366; (1938) M W N 467; 11 R M 122. s 


Kan aka 
(4) 49 M L J 479; 90 Ind. Cas, 881; AIR 1926 Mad. 
6; 22 LW 287; (1925) MW N 622. 
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acertain event happened after the filing 
of the suit which strengthened the plaint- 
iff's title. He was allowed to amend the 
plaint, setting forth the additional cause 
of action. There the principle governing 
the action of Courts in these matters 
was said to be that multiplicity of pro- 
ceedings should be avoided. In all these 
cases, asin the present case, ifthe Courts 
had applied the wording of the statutes 
literally, they would have dealt with the 
plaints as they existed when the suits 
were filed and proceeded to dispose of the 
suitson the pleadings raised. The plain- 
tiff would then have deen entitled imme- 
diately to have brought afresh suit on 
the new cause of action. Courts are 
naturally reluctant to dismiss a suit and 
cause loss to the plaintiff when the plaint- 
iff has a cause of action for a similar suit 
which he could file at once. : 

I agree with Mr. Krishnaswami Iyer 
that the case of the plaintiffa is not as 
strong a8 in the cases just quoted, for 
s. 69 (2), Partnership Act, embodies @ prin- 
ciple of public policy intended to penalise 
partnerships which do not register. How- 
ever, when the registration has been 
carried out. the requirements of the Legis- 
lature are fulfilled and tbere is no reason 
in equity why fromthe moment of regis- 
tration a suit previously filed should not 
be’ allowed to go on. This suit is not 
of course one in which the subsequent 
actof registration validated the plaint 
from the date of its being filed, for, no 
suit was maintainable before the date of 
registration. The most that the plaintiff 
can ask foris that his plaint should be 
treated asa valid one from the date of 
registration. A very similar case was 
considered bya Bench of this Court in 
Rama Krishna Nadar v. Thirumalar 
Vandaya Thevan (5). There, a person 
applied for leave to sue in forma pauperis 
and his petition was dismissed. Under 
O. XXXIII, r. 15, Civil Procedure Code, a 
pauper is allowed to file .a suit if he 
has paid the costs of the Government ‘and 
of the respondents awarded in his applica- 
tion to sue in forma pauperis. The actual 


wording of the section 1s : h 

“An order refusing to allow the applicant to sus 
asa pauper shall be a barto any subsequent ap- 
plication of the like nature by him in respect of 
the same right to sue; but the applicant shall be 
at liberty to institute @ suit in the ordinary 
manner in respect of such right provided that he 


5589 M L J 791; 159 Ind. Oas. 1029; AIR 1936 
Mac 24; 8R M 595; 43 L W 67; (1986) MW N 
162. ‘ à 
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first pays the costs (if any) incurred by the 
Government and by the opposite party in 
opposing his application for leave to sue as a 
pauper.” 


The wording of this section makes it 
quite clear that the paying of costs of the 
Government and the opposite party is a 
condition precedent to the institution of 
the suit just as it isin s. 69(2), Partner- 
ship Act. Varadachariar and Pandrang 
Row, Jd. in Ramakrishna Nadar v. Thiru- 
malai Vandaya Thevan (5), distinguished 
certain Allahabad decisions as instances 
when the condition had never been ful- 
filled, from the case before them where the 
condition was fulfilled after the insti- 
tution cf the suit. The learned Judges 


then say: 
“Wedo not think the Court below need have 
dismissed thesuit altogether. It is unnecessary 


to go through the formality of a dismissal and a 
re-institution the next moment after payment of 
costs ordered in O. P. No.8 of 1931. We think 
it will be sufficient to say that the suit must be 
treated as one instituted on March 2, 1932 (the 
date offulfilment of condition) and dealt with on 
that basis,” 


The case that came before Menon, J. 
Subramania Mudaliar v. East Asiatic Co., 
Lid. (6) was very similar to the present 
one except thatin that case the plaintiff 
had applied tothe Court for an amend- 
ment of the plaint which application 
was dismissed; and it was because of that 
difference from the present case and 

“from Ramakrishna Nadar v. Thirumalai 
Vandaya Thevan (5) that this learned 
Judge refused to interfere in revision. It 
would, therefore, appear that Menon, J. 
was not inclined tointerfere in a matter 
of this kind in revision. I do not think 
that he intended to go further and to hold 
that ifthe Court had allowed the suit to 
continue—if the cause of action was not 
barred by limitation on the date of the 
registration—it would have been wrong. 
‘If he did, I would respectfully dissent. 
I see no difference in the effect of the 
words quoted above in O. XXXII, r. 15, 
and the material words in s. 69 (2), Partner- 
ship Act. The difference in the actual 
words used in the two sectiona was neces- 
sary because in O. XXXIII, r. 15, the 
Legislature wished to point out that the 
dismissal of an application to sue in 
forma pauperis did not preclude the 
applicant from instituting a suit upon 
payment of court-fee. The section had 
therefore, to be so framed as to bring out 
the fact that the applicant was at liberty 


(6) 71 ML J 663; 165 Ind. Cas, 939; A IR 1936 
Mad. 991; 44L W 648; (1936) M W N1l44;9 RM 
l4. 
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to bring a suit provided that the condi- 
tion of previously paying the costs of the 
Government and the other party was 
fulfilled. There was no need to frame 
s. 69 (2), Partnership Act in that way. 
The tight of a partnership to sue was 
assumed ; but the Legislature wished 
to deprive a partnership which has not 
been registered of that right. Hence the 
form of the words: “No suit to enforce 
a right......shall be instituted ...... ‘I 
therefore, hold on the analogy of Rama 
Krishna Nandar v. Thirumalai Venaaya 
Theran (5) that the Court should have 
permitted the plaintiffs to go on with their 
suit. 

The question still remains whether this 
Court should interfere in revision or, as 
Menon, J. did in Subramania Mudaliar 
v. East Asiatic Co Ltd, (6) should refuse 
to interfere with the discretion of the 
Court. In deciding this point L have been 
influenced by the factthat if the office 
of the Subordinate Judge had done its duty 
properly, this difficulty would never have 
arisen. When a suit is filed by a partner- 
ship, it is the duty of the office to see that 
the plaint is a proper one and that the 
suit is maintainable. It is for that reason 
that if the facts set out show that the 
suit is premature orthat no suit lies, the 
plaintiff is called upon in the ordinary 
Course to point out how the suit is main- 
tainable, Ifthe office had been alert, it 
certainly would have called upon the 
plaintiffs to state whether the partnership 
had been registered and. if so, when? 
If that had been done, the plaint would 
have been returned, the firm would have 
been registered, anda fresh plaint (which . 
would have been the old plaint with the 
fact of registration andthe date added) 
presented. The defendants did not raise 
any objection in their written statement 
or until a year had elapsed after the filing 
of the written statement. -IJ, therefore, 
think it would be most inequitable for 
the plaintiffs tohave their suit dismissed 
and be forced to file another after paying 
fresh court-fee. The duty cf the Court, is 
to administer justice according to the 
principles of equity and good conscience, 
and it cannot be said to do this when 
it dismisses a suit because the formality of 
withdrawing a plaint and filing a fresh 
one in the same terms was not complied 
with. Iam satisfied, therefore, that the 
interests of justice require that this petition 
should be allowed andthe suit remanded 
for fresh disposal. It'is ordered according- 
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ly. Thesuit will be deemed tohave been 
instituted on the date of the registration. 
Under the circumstances of the case there 
will be noorder as to costs in this Court. 
The costs in the lower Court will of course 
abide the result of the suit. 

NB. Petition allowed. 





_ LAHORE HIGH COURT 
First Civil Appeal No. 109 of 1936 
i March 15, 1937 
SKEMP, J. 
MANOHAR LAL AND OTAERE—DEFENDANTS 
—APPRLLANTS 
versus 
KISHAN LAL AND OTHERS—PLAINTIPES— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLIII, 
r. 1, cl. (8), O.XL, r. 1—Receiver appointed but 
refusing toact—Appeal on point whether Receiver 
should be appointed, if can be entertained—Partition 
suit—Appointment of Receiver—When proper. 

Where a Receiver is appointed but he refuses to 
act, an appeal on the point whether a Receiver can 
be appointed or not can be entertained. Budhwanti 
v. Bishen Koer (1) and Raghbir Singh Jaswant Singh 
v. Narinjan Singh (2), relied on, 

It is just and convenient to appoint a Receiver 
during a suit for partition of immovable and mov- 
able property, if itis likely that debts may be rea- 
lised by the defendants without the knowledge of 
the plaintiff or the defendants may arrive ata 
settlement in respect of the debts to the prejudice of 
the plaintiff. 


F. C. A. from an order of the Senior Sub- 
Judge, Rohtak, dated April 30, 1936. 

Mr. D. N. Aggarwal, for the Appellants, 

Mr. Faqir Chand Mittal, for the Respon- 
dents. 

Judgment.—This is an appeal against 
an order appointing a Receiver. A pre- 
liminary objection is taken that in this 
case an appeal does not Jie. On April 30, 
1936, the Senior Subordinate Judge of 
Rohtak, at the instance of the plaintiff, 
passed an order appointing Rai Bahadur 
Chaudhri Lal Chand for the management 
and control of all movable property in 
dispute. He gave eight directions to the 
Receiver, one of which was the furnishing 
of security. The opposite party appealed 
through Mr. D. N. Aggarwal, who on 
May 5, 1936, obtained an order from a Divi- 
sion Bench in the following terms: 
“Admitted S. B. The order appointing 
Receiver is suspended meanwhile.” The 
same day Mr. Aggarwal sent a telegram 
informing his clients: 

“Congratulations. 
ceiver suspended. 
Court, if necessary.” 

While this was going on in Lahore, in 


Order appointing Re- 
Inform Receiver or 
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Rohtak, Rai Bahadur Chaudhri Lal Chand 
had on May 2, declined to act as Receiver; 
and on May 4, the Court appointed Lala 
Lachhman Das, Advocate, Jhajjar, 'as a 
Receiver on terms slightly modified. This 
order was passed in the absence of the 
parties who were to be informed. Lala 
Lachhman Das was also informed, but on 
May 6, the defendant’s mukhtar put in 
an. application. saying that an appeal 
against the order appointing a Receiver 
had been made, the appointment had been 
suspended and requesting that nothing 
further be done. Thereon on May 7, the 
Senior Subordinate Judge informed Lala 
Lachhman Das that the order had been 
suspended and that he was not to do any- 
thing. Accordingly Lala Lachhman Das 
has taken no steps and has not furnished 
security. 

Now, it is clear that the order of the 
Division Bench and the telegram of 
Mr. Aggarwal refer to the order of April 
30. They had no knowledge of the 
order of the Senior Subordinate Judge of 
May 4, but the telegram was interpret- 
ed very naturally as referring to the 
appointment of a Receiver in general terms. 
The appeal was lodged against the order 
of April 30, but. the gentleman then 
named refused to act. No appeal has been 
lodged against the order appointing Lala 
Lachhman Das. The point taken by 
Mr. Faqir Chand Mittal for the respond- 
ents is that no appeal lies against an 
order appointing a Receiver if the order 
is incomplete, e. g. if the Receiver has 
been ordered to furnish security and has 
not done so at the time of the appeal. 
Mr. Faqir Chand points out that there are 
conflicting authorities on this point. 
According to Sir Dinshaw Fardunji Mulla’s 
Civil Procedure (ode, Edn. 10, p. 10686: 

“It has been held by the High Courts of Calcutta, 
Bombay and Allababad that an order that a 
Receiver be appointed without appointing any- 
body by name as Receiver and adjourning the 
application to a later date for nominatinga Recei- 
ver is not an order within the meaning of this 
rule and it is not, therefore, appealable under 
O. XLIII, r. 1, el. (s), Civil Procedure Code. Tha con- 


trary has been held by 8 Full Bench of the Madras 
High Court and by the Patna High Oourt." 


Mr. Faqir Chand also referred to some 
other rulings not cited by Mulla. Mr. 
Aggarwal for the appellants drew my 
attention to a Division Bench ruling of the 
Chief Court, Budhwanti v. Bishen Koer (1), 
In that case the District Judge had nomi- 
nated the Collector who refused to act; but 
the Bench overruled a preliminary objec- 

(1) 73 P R 1902; 59 P L R 1902, 
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tion and decided to hear the appeal on the 
point whether a Receiver should be appoint- 
ed ornot. This ruling was followed in the 
High Court in a Single Bench case, reported 
in Raghbir Singh Jaswant Singh v. Narin- 
jan Singh, 72 Ind. Cas. 569 (2) by Camp- 
bell, J. There is no ruling of the Punjab 
Chief Court or of the Lahore High Court 
io the contrary and I decide to follow these 
two rulings without further discussion. . On 
the merits the parties are members of the 
family of Ramji Lal deceased. Ramji Lal 
was married twice. By his firet wife he 
had a son Kishen Lal who is the principal 
Plaintiff, his five sons having also been 
added as plaintiffs. The defendants are 
the sons of the second wife of Ramji Lal, 
Musammat Munni. The plaintiff sued for 
partiticn of the family property and rendition 
of accounts as far as the agricultural land 
was concerned. He cnly sought a declara- 
tion that he was the owner of one-sixth 
share. Mutation of land left by Ramji Lal 
had been effected in favour of Kishen Lal 
and his five half-brothers. 


Prima facie the plaintiff is entitled toa 
share; the defendants allege that it is only 
onesseventh share and not one sixth as he 
claims, but that is not material at this 
stage. The defendants rely on a previous 
partition alleging that the plaintiff had 
taken cash and house property only but 
noland. This previous partition is denied 
by the plaintiff and the defendants do not 
allege that it was effected by an instrument 
in writing nor indeed name the date on 
which it took place. They rely in support 
of this partition on a previous state- 
ment by Ramji Lal dated March 21, 1929. 
The statement was made in the course 
of previous litigation and is obviously 
inadmissible in evidence. They also rely 
on the will of Ramji Lal executed on De- 
cember 13, 1984, a few days before his 
death on December 23, 1934. Its terms 
are of course admissible, It recites that 
the testator had six sons, the eldest of 
whom Kishen Lal by his first wife had 
already received much in movable prop- 
erty and household effects; and a large 
amount of money had been spent on his 
education and marriage. The will further 
recites that Kishen Lal is living separate 
from him for some time as a divided mem- 
ber of the family, that he has separate 
business and no share in any property left 
with the testator. No dates and indeed no 
precise facts or details of any kind are 


(2) 72 Ind. Cas, 569; AI R 1923 Lah, 48, 
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given in this will. The trial Judge said 
that there was no danger to the immov- 
able property, but he appointed a Receiver 
for the movable property 

“seeing that the very nature of the property is 
such as might place the plaintiffs ata disadvant- 
age or make it inconvenient for the Court and 
the plaintiffs to go into accounts in this case.... 
Debts may be realized without the plaintiffs’ 
knowledge or settlement arrived at in a manner 
prejudicial to them.” 


The defendants admit having realized a 
part of the debt. It is urged that this 
order is very prejudicial tothe defendants 
who are conducting mainly a money-lend- 
ing business. I adjourned the case for 
three days in order that both the parties 
might attend and see if some settlement 
could be come to, but none of the defend- 
ants have come. Ib appears to me that 
it is just and convenient to appoint a 
Receiver, the last argument of the trial 
Judge being particularly cogent. The 
appellanis’ Counsel attacked the appoint- 


‘ment of Lala Lachbman Das personally 


but was unable to suggest anybody else. 
He also attacked the detailed instructions. 
I do not think there is any force in any of 
the criticisms except with reference to 
instruction No. 7, which allows 10 per cent. 
commission on all realizations made by 
the Receiver and 5 per cent. on all dis- 
bursements made under Oourt’s order. 
Mr. Aggarwal contends that this is very 
high. I pronounce no final opinion but 
direct that this question of remuneration 
be re-considered by the trial Judge in con- 
sultation with both the parties and the 
Receiver. It is open to the trial Judge to 
repeat this direction, if he wishes, or to 
modify it. I reject this appeal with costs. 
D. Appeal rejected. 


MADRAS HIGH COURT 
Second Civil Appeal No. 196 of 1933 
April 29, 1937 
VARDAOHARIAR, J. 
GANGAMMA— APPELLANT 
versus 
MAHABALA BHATTA AND aNoTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47-~~Decree 
for possession of property— Damages in respect thereof 
arising subsequently—Suit for damages, if barred— 
Mesne profits — Suit for — Decree for possession on 
award—A allowed to recover mesne profits from 
date of deposit made by him in fovour of B—No 
decree in conformity with O. XX, r. 12, Civil 
Procedure Code (Act V of 1908)—Subsequent suit for 
mesne profits by A against B, if barred under s. 41— 
Decree directing A to deposit amount by certain date 
—On failure B to remaig in possession — Deposit 
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not made as required—B raising crops—Later A re- 
covering possession—B, if entitled to take away crops 
—Benefit of s. 108 (1), Transfer of Property Act (IV 
of 1882),if can be had to B. 

Where a claim for damages in respect of a property 
arises subsequent tothe decree for possession of the 
property, it is not a claim arising under s. 47, Civil 
Procedure Oode. Hari Shridhar v. Sakharam ıl} and 
Dhanarajagerji v. Parthasarathy 12), disapproved 
Ramu Shettithi v. Manniappu Shettithi (3), ap- 
proved. 

Where a decree for possession passed on an award 
provides that A was entitled to recover mesne profits 
from B till recovery of possession at the rate to be 
ascertained, if necessary, after a deposit made by A in 
favour of B and no decree in conformity with O. XX, 
r. 12, Civil Procedure Code, is passed, the award does 
not provide for an enquiry into mesne profits in 
execution but mearly declares the rights of A to 
mesne profits as from the date ofthe deposit. The 
mere omission to award the claim of mesne profits 
will not bar under s. 47, Oivil Procedure Oode, the 
maintainability of a second suit for the same by A. 
Kemgamswamy v Subbamma (4), distinguished. 

Where the effect of such a decree passed on the 
award is that if A didnot deposit the money payable 
to B before certain date, Bis entitled to remain in 
possession and no deposit as required having been 
made, 8 raises crops in the land, B is entitled to the 
benefit of s. 108 (1), Transfer of Property Act and A 
cannot insist that B should hand over possession of 
the crops to him along with the land or pay the value 
thereof. 

8. O. A. against the decree of the Sub- 
Judge, South Kanara, in A. S. No. 1 of 1933. 

Mr. B. Sitarama Rao, for the Appellant. 
Messrs. K. Y. Adiga and K. P. Sar- 


vothama Rao, for the Respondents. 


Judgment.—This second appeal arises 
out of asuit in which the plaint comprised 
3 heads of claim and the Courts below 
have, dismissed the suit in respect of 
all those claims on grounds of law. It is 
much to be regretted that the questions of 
fact arising in the case remain to be in- 
vestigated hereafter, after the lapse of 
several years. 

The following are the circumstances that 
led.up to this suit. The plaintiff instituted 
O. 8. No. 90 of 1924 on the file of the Man- 
galore Sub-Court, for recovery of possession 
of certain properties with mesne profits and 
certain alienees were impleaded as parties 
thereto. The defendants to the present 
suit were defendants Nos. 8 and 9in the 
former suit. That suit was referred to ar- 
bitrators and an award was passed on 
September 13, 1926, to the effect that the 
plaintiff would be entitled to take possession 
of the properties in the possession of the 
present defendants on depositing into Court 
on the next Vishu Shankramana day 
(middle of April 1927} a sum of Rs. 2,600 
for payment tothe defendants as compen- 
sation for improvements effected by them. 
The award went on to add thatthe plaintiff 
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was not entitled toany mesne profits until 
the deposit was made and ib was next 
observed that : 

“Defendants Nos. 8 and $ being in possession under 
the term lease are liable to pay rent for the two years 
ending Vishu Shan¥ramana next, viz., Rs. 10% in all 
to the plaintiff; .... from the date of deposit into 
Gourt the plaintiff is entitled to recover mesne profits 
from defendants Nos. 8 and 9 till recovery of:possesgion 
at the rate to be ascertained, if necessary, after the 
deposit.” 

On the filing of this award into Court a 
decree was passed on September 28, 1926, 
merely to the effect that the award be made 
a decree of Court. Nor formal decree with 
various clauses corresponding to the pro- 
visions of the Civil Procedure Code was 
drawn up. Themoney directed to be de- 
posited was deposited only on August 31, 
1927, andthe plaintiff obtained possession 
through Court on October 17, 1927. 

Nearly 3 years later, the plaintiff filed 
this suit for recovery of (1) Rs. 270 odd 
representing the value of arecanuts, cocoa- 
nuts, cashewnuts, etc., alleged to have been 
collected by the defendants between 
August 31, 1927, and October 17, 1927 ; (2) 
Rs. 300 being the value of the crops on the 
land at the time of delivery which the 
defendants harvested away without handing 
over the crops with the land to the plaintiff, 
and (3) Rs. 122-80 being damages for 
waste committed in respect of a building 
on the land between the date of the decree 
and the date of delivery of possession. 
Several objections were raised to the 
plaintiff's claim on the merits, but two 
preliminary objections were also raised, 
one a plea of res judicata (issue No. 1) 
and the other an objection of bar under 
8. 47, Civil Procedure Code (issue No. 2). 
Issue No. 4 raised the question whether the 
plaintiff was eutitled to the value of the 
crops. 

The District Munsif as well as the learned 
Subordinate Judge found against the 
plaintiff on these 3 issues and dismissed the 
suit. Hence the second appeal. It is con- 
ceded before me that issue No. 1 cannot 
possibly cover the claim for damages said 
to have been caused subsequent to the date 
of the decree. The objection to that part 
of the claim can only be under s. 47, 
Civil Procedure Code. The applicability of 
s.47 toa claim for damages of this kind 
is supported by the decision of the Bombay 
High Court in Hari Shridhar v. Sakharam 
(1), followed by a Division Bench decision 
of this-Court in Dhanarajagerjiv. Partha- 


(1) A I R 1923 Bom, 391; 73 Ind. Oas. 443; 25 Bom. 
LR 449, 
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sarathy (2), at p. 68*. There is an expres- 
sion of opinion to the contrary in Ramu- 
Shetiithi v. Manniappu Shettitht 33 Ind. Cas. 
520; (3), and I am free td confess that my 
own inclination is against the view taken in 
the Bombay case and in the recent Madras 
case. But as the amount involved under 
this head is very small, it does not seem to 
me worthwhile to dissent from the later 
judgmente or refer this question for con- 
sideration by a Bench. I accordingly 
confirm the decree of the Courts below so 
far as the claim for Rs. 122-8-0 for 
damages as per Sch. B to the plaint is con- 
cerned; but in respect of the other two 
heads of the plaint claimed, I am unable to 
agree with the view taken by the Courts 
below. oo. ; 

The present claim ie only in respect of 
what must be described as future mesne 
profits from the point of view of the former 
suit. Future mesne profits were no doubt 
claimed inthe plaint in the former suit. 
But, it has been held in more than one 
case in this Oourt that the mere omissicn 
to award the claim for future mesne profits 
will not bar the maintainability of a second 
suit forthe same. I rather think what is 
referred to asa plea of res judicata even in 
this connection is substantially a plea of 
the bar under s. 47, Civil Procedure Code. 
The award, far from negativing or even 
ignoring the plaintiff's claim to mesne pro- 
fits, recognized it. Hence it is, I think, the 
objection to the present suit, if at all, can 
only be that the plaintiff should have 
recovered future mesne profits by further 
proceedings in that suit and not by institut- 
ing a separate suit therefor. But further 
proceedings could have been for the purpose 
in that suit only if the decree had been 
drawn up in the terms contemplated by 
O. XX,r. 12, that is, if the decree had 
directed an enquiry as tomesne profits. As 
I said before, the Court did not take the 
trouble of drafting a decreein conformity 


with the provisions of the Code and the: 


arbitrators did not do either. If the plaintiff 
had applied for an enqniry into mesne pro- 
fits in that suit, I am almost certain that 
in view of the terms I have already set 
ontfrom the award, the defendants would 
have raised the objection that there was no 
direction in the decree for such enquiry; and 
there are authorities in this Court holding 


(2) 57 M 49; 148 Ind. Cas, 356; AIR 1933 Mad. 825; 
66M LJ 263; (1933) M W N 1182; 38 L W 714; 6 R M 
4 


10. 
(3) 33 Ind, Cas. 520; AIR 1917 Mad. 79. a 
Ba oe 
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that in the absence of such a direction in 
ihe decree, no further proceedings either in 
the suit or in executton can be taken. The 
decision in Kemgamswamy v. Subbamma 
(4), affords no true analogy to the present 
case, because the decree then under consi- 
deration contained an express direction 
that mesne profits shall be ascertained in 
execution. On a careful consideration of 
the terms of the award. I very much doubt 
whether the arbitrators contemplated an 
enquiry into mesne profits in execution. 
They apparently hoped that the deposit 
will be made on the Vishu Shankramana 
day and possession will be given upon that 
date. The use of the words ‘if necessary’ 
in the passage that I have already quoted 
indicates that they left the contingency of 
an enquiry into mesne profits unprovided 
for. In these circumstances, the more 
reasonable construction of the award. seems 
to me to be that it merely declared the 
right of the plaintiff to mesne profits as 
from the date on which she made the de- 
posit as directed in the award. There is 
therefore no force in the objection that the 
present suit is not maintainable either on 
the ground of res judicata or on the ground 
of any supposed bar under s. 47. The 
finding of the Courts below on issues Nos. 1, 
2 and 4 in so far as they relate to the claim 
under the first two heads in the plaint must 
be set aside. 

As regards the claim to arecanuts, co- 
coanuts, cashewnuts, etc., the written state- 
ment raised the contention that the defen- 
dants did not cut or receive any income 
under that head between August 31, 1927, 
and October 17, 1927. This is a question of 
fact which must be enquired into and de- 
termined by the trial Court. As regards 
the claim for Rs. 300 being the value of 
the crops standing on the land at the time 
of the delivery, I cannot agree with the 
grounds on which that claim had been 
nagatived by the Courts below. The claim 
for mesne profits under the first head does 
not relate to the same subject matter ag 
the claim under the second head. I there- 
fore fail to see the appropriateness: of the 
observation of the first Court that the plain- 
tiff cannot get both, mesne profits and the 
value of the standing crops, and it is. diffi- 
cult to say what exactly the lower Appel- 
late Court hag held on this point. I must, 
however, observe that the plaintiff's claim 
for Rs. 300 is not tenable in the particular 

(4.57 ML J 728; 124 Ind. Oas. 290; AI R 1930 


Mad. 30; 53 M 838; 30L W 810; Ind. Rul. (1930) 
Mad. 674. . 
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form in whichit has been made. The 
effect of the award isthat if the deposit 
of money payable to defendants Nos. 8 and 
9 is not made onthe Vishu Shankramana 
day. the defendants are entitled to remain 
in possession, presumably as tenants, and 
if while so remaining in possession they 
raise crops on the land, I do not see why 
they should not he held entitled to the 
benefit of s 108 (1), Transfer of Property 
Act: cf. Narayanan Nambudripad v. 
Krishna Pattar (5). The plaintiff will not 
therefore be entitled to insist that the crops 
should be handed over to her or their value 
paid. But, as the defendants are treated as 
tenants for this purpose, they must also be 
liable for rent in respect of that period, i. e. 
the period between Vishu Shankramana days, 
i. e„ April 1927 and October 17, 1927. The 
rent for that period will have to be 
apportioned in accordance with the princi- 
A underlying s. 36, Transfer of Property 
ct. 


The decree of the Courts below will be 
modifed in accordance with the above 
directions and the case sent back to the 
trial Oourt for disposal in due course. Only 
three-fourths of the court-fee paid on the 
appeal memo both in this Court and in the 
lower Appellate Court will be refunded to 
appellant, as the second appeal has failed 
in respect of one of the items. Likewise, 
the appellant will be entitled to three- 
fourths of her costs in this Court and in 
the lower Appellate Court. In the Court of 
first instance the parties will bear their 
respective costs. é 


ND. Case remanded. 


(5) 26M L J 348; 22 Ind. Oas. 515; A I R1914 Mad. 
225; (1914) M W N 160; 15 ML T 107. 





RANGOON HIGH COURT 
Special Second Appeal No. 111 of 1937 
August 26, 1937 
MAOKNEY, J. 

MA E KHIN AND 0THERS— APPELLANTS 
versus 
P. S. MOHAMED ALI—RzsponpEent 

Limitation Act (IX of 1908), Sch. I, Arts. 137, 144 
—Co-mortgagor redeeming property—Sale of entire 
property — Representative in interest of non-redeeming 
mortgagor suing for recovery of possession on payment 
of proportionate amount — Article applicable — Co- 
mortgagor redeeming property and getting possession, 
whether holds adversely to non-redeeming co-mortgagor 
—Adverse possession, when starts. 

The land originally belonged to four persons. The 
share of one of them, i. e., L was bought by M ata 
Oourt auction. At that time the land was under 
usufructuary mortgage in which all four original 
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ownershad joined. Thismortgage was redeemed by 
the co-mortgagors other than those representing L's 
interest on a date after the Court auction and on the 
same date they re-mortgaged a large proportion of 
the land to some other person. This mortgage they 
again redeemed. Finally these.co-sharers relinquish- 
ed their interest intheland by selling it toa third 
party. M brought his suit for recovery of possession 
of his share on payment of proportionate amount. The 
suit was brought more then 12 years after the 
redemption of the joint mortgage by L and his co- 
mortgagors but within 12 years of sale of the entire 
property to the third party. The defendants contended 
that the suit was barred by time and that Art. 137, 
Limitation Act, applied : 

Held, that the co-morigagors on redeeming this 
land and coming into possession thereof did not hold 
adversely to thenon-redeeming partner. They either 
held a charge or obtained the rights of the original 
mortgagee over the share belonging to M. Although 
they cee: with the land as they would their own 
and mortgaged it, redeemed it, and mortgaged it 
again, none of these acts would make their possession 
adverse to that of the plaintiff. It was not until 
they sold the whole of the land including the plain- 
tiff's share that they exercised claims adverse to those 
of the plaintiff's, therefore the plaintiff must bring 
his suit within 12 years of the date of sale: Article ap- 
plicable was Art. 144 and not Art. 137. So long as 
did not so act asto 
indicate that his possession had become adverse to 
that of the non-redeeming co-mortgagor, the latter 
was always able to recover his share, unless under 
the rights conferred by s. 92, Transfer of Property 
Act, the co-mortgagor could claim thatthe time for 
redeeming the original mortgage had passed. Bank 
of Chettinad, Ltd. v. Ma Ba Lo (1), distinguished, 
Badri Mal v. Gopal (3), referred to. 

The words “entitled to possession” in Art. 137, 
mean able to exercise his right of possesgion and the 
words “‘out of possession” imply that the judgment- 
debtor at thetime of the sale was not in a position 
to exercise his right of possession. 


8. 8. A. against the decree of the District 
Court, Yamethin at Pyinmana, in C. A. 
No. 98 of 1936. 

Mr E. M. Sen, forthe Appellants. 

Mr. De for Mr. Basu, for the Respondent. 


Judgment. — The _ plaintiff-respondent, 
P. 8. Mohamed Ali, in the Township Court of 
Yamethin sued seven persons for recovery 
of possession of a one-fourth share in ag 
Certain piece of land on payment of Rs. 225, 
In that suit the present appellants were 
defendants Nos. 1, 6 and 7, respectively. 
Defendants Nos. 2,3,4 and 5 were found 
to have no interest in the suit. The facts 
in the case are as follows :—The land ori- 
ginally belonged to four persons, three of 
whom were represented by defendants 
Nos, 3, 4. and 5. The share of the remaining 
person, Maung Lu Hein, was bought by 
P:S. Mohamed Ali at a Court auction on 
May 12,1923. At that time the land was 
under usufructuary mortgage in which all 
four original owners had joined (about 1913), 
This mortgage was redeemed by the co- 
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mortgagors other than those representing 
Lu Hein’s interest on May 19, 1923, and on 
the same date they re-mortgaged a large 
proportion of the land to some other person. 
This mortgage they again redeemed on 
February 21, 1927, making anòtħer usu- 
fructuary mortgage of the whole of the 
land on the same date. Finally these co- 
sharers relinquished their interest in the 
land by selling it to Ma E Khin on May 11, 
1930. Ma E Khin again on May 15, 1930, 
mortgaged the property to Maung Kyi and 
Ma Toke. Mobamed Ali brought his suit 
on July 2, 1936. 


The Township Oourt held that Art. 137, 
Limitation Act, applied and that the plaint- 
ifs suit was, therefore, statute-barred. 
He dismissed the suit with costs. Moham- 
ed Aliappéaled and the learned District 
Judge set aside the order of the Township 
Court and granted the plaintiff a decree for 
redemption of his quarter share, declaring 
him further entitled to partition and 
separate possession thereof. The learned 
District Judge held that Art. 137, Limitation 
Act did not apply in virtue of the provi- 
sions of gs. 92, Transfer of Property Act, 
which, although it was not enacted in 1929, 
he held, had retrospective effect. He 
applied Art. 134, Limitation Act, and held 
that limitation started to run from the date 
of the sale of the land to Ma E Khin, so that 
the suit was well in time, Against this 
decision Ma E Khin and her mortgagees 
have appealed on the grounds that ss. 92 and 
95, Transfer of Property Act, cannot be held 
to have retrospective effect; that Art. 134, 
Limitation Act, does not apply but Art. 137 
thereof does apply. 


Some confusion has been introduced into 
the case by the raising of the question as 
to whether s. 92, Transfer of Property Act, is 
retrospective ornot. Section 92, Transfer 
of Property Act, deals with the rights ofa 
co-mortgagor on redeeming property subject 
to 4 mortgage, and it declares that he shall 
have, so far as regards redemption, 
foreclosure or sale of such property, the 
same rights as the mortgagee whose mort- 
gage he redeems may have against the 
mortgagor or any other mortgagee. In the 
present case we are not concerned so much 
with the rights of the redeeming co- 
mortgagors as with the rights of the repre- 
sentative-in-interest of the co-mortgagor 
who did not redeem. -The plaintiff-respon- 
dent is not claiming to recover possession 
of his quarter share withcut payment of 
the amount of money due for the redemption 
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of his share of the original mortgage, that 
is to say, he recognises the rights of the co- 
morigagors enacted by s. 92, Transfer of 
Property Act. Before the introduction of 
s. 92 ag now worded, a co-mortgagor redeem- 
ing had merely a charge on the 
share of the co-mortgagor who did not 
redeem. There wasa conflict of decisions 
of the Indian High Courts as to whether the 
redeeming co-mortgagor’s charge amounted 
toa mortgage or not, and as to whether he 
was subrogated to the rights of the mort-. 
gagee who had redeemed, A Bench of this 
Court in Bank of Chettinad, Ltd. v. Ma Ba 
Lo (1) has held that s. 92, Transfer of 
Property Act, is not retrospective in its 
effect. 


The comortgagors on redeeming this 
land and coming into possession thereof 
did nothold adversely to the non-redeem- 
ing partner. They either held a charge or 
obtained the rights of the original mortgagee 
over the share belonging to P.S. Moham- 


ed Ali. Although they dealt with the 
land as they would their own 
and mortgaged it, redeemed it, and 
mortgaged it again, none of the these 


acts would make their possession adverse 
to that of the plaintiff-respondent. It was 
not until they sold the whole of the land 
including the respondent's share that they 
exercised claims adverse to those of the 
respondent; and clearly Ma E Khin’s posses- 
sion is adverse to that of the plaintiff- 
respondent. It would appear, therefore, 
that the plaintiff-respondent must bring 
his suit within 12 years of the date of sale: 
Article 144, Limitation Act. In Ganesh 
Mahadeo v. Ramchandra, Sambhaji (2) the 
share of a co-mortgagor was purchased by 
the plaintiffs in execution of a decree 
against him in 1875. In 1877 that very 
same judgment-debtor with his two brothers, 
co-mortgagors, paid off the mortgage of the 
land and re-mortgaged it to certain other 
persons. It was found that Babaji, the 
judgment-debtor, had become entitled to 
posses:ion of his share-in 1877 when the 
mortgage’ of 1874 was redeemed and his 
Possession and that of his morigagees were 
clearly adverse to the plaintiff as purchaser 
of hisshare and Art. 137, Limitation Act 
applied. That caseis hardly parallel with 
the present and even sol venture to think 
the correct Article to apply was Art. 144. 
Article 137, Sch. I, Limitation Act, reads as 


(1) 14 R 494; 63 Ind. Oas. 645; A IR 1936 Rang. 152; 
9 È Rang. 39. 
(2) 20 B 557. 
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follows :— 








Periodof, Time from 
limita- | which period 
tion. | begins to run. 
137. Like suit by a pur-| Twelve| When the 


chaser af a sale in execu- 
tion of a decree, when the 
judgment-debtor was out 
of possession at the date of 
the sale. 
——e 


years. |jud gment- 
debtor is first 
entitled to 
possession. 





(Article 136 to which reference is made 
refers to a suit by a purchaser at a private 
sale for possession of immovable property 
sold when the vendor was cut of posses- 
sion at the date of the sale}. It does not 
appear to me to be possible to apply this 
Article to the case of a peison who steps 
into the shoes of a co-owner whose co- 
mortgagors have redeemed his share of 
the property from a usufructuary mortgage. 
Such a co-owner is always entitled to posses- 
sion of his share and he will get possession 
on payment of hisshare of the money due 
on the mortgage, and time now will run 
from the date of the mortgage. The 
auction-purchaser having acquired all the 
interest of his judgment-debtor in the 
property, it is quite unnecessary for the 
judgment-debtor to take any further action. 
The purchaser has acquired the right to 
possession of the judgment debtor’s share in 
the property subject to the payment of his 
proportionate share of the mortgage-debt. 
The judgment debtor cannot, by any 
means, subsequently become entitled to 
possession. The words “entitled to posses- 
sion” seem to mean “able to exercise his 
right of possession” and the words “out of 
possession” seem to imply that the judg- 
ment-debtor at the time of the sale was not 
in a position to exercise his right of posses- 
sion. This form of words is obviously 
inapplicable to a judgment debtor not in 
actual possession of his share ofa jointly 
owned piece of property which has been 
redeemed by his co-mortgagors, and is not 
held adversely by them, but can be obtained 
by him merely by paying the amount 
due from him: see Badri Mal v. Gopal (3). 

The question then arises as to what is the 
appropriate Article of the Limitation Act 
to apply in the present case. It appears 
to me that it is Art. 144,and time began to 
run against the plaintifi-respondent from the 
date of the sale to Ma E Khin, that is to say, 
May 11, 1930. A co-mortgagor who has 
redeemed the whole mortgage does not 
become a mortgagee of the share of his non- 
redeeming co-mortgagor. Article 148, 


s 
(3) 130 R P,1906; 100 P L R 1907. 
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Limitation Act, therefore, which refers to 
suits against mortgagees, will not be 
directly applicable; and it appears to me 
that so long as the redeeming co-mortgagor 
does not so act as to indicate that his posses- 
sion has become adverse to that of the non- 
redeeming co mortgagor, the latter is always 
able to recover his share, ualess under the 
rights conferred by s. 92, Transfer of 
Property Act, the co-mortgagor can claim 
that the time for redeeming the original 
mortgage has passed. This appeal must, 
therefore, be dismissed and the decree of the 
District Court confirmed, although not for 
the same reasons as are set out in the judg- 
ment of the District Court. The appeal is 
dismissed with costs; Advocate’s fee five 
gold mohurs. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 405 of 1937 
October 19, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
KANSHI RAM SHARMA AND ANOTHER 
—P LAINTIFFS—APPELLANTS 
versus 
LAHORI RAM AND anoTaar— 
DsrENDANTS—RBSPON DENTS 

Punjab Pre-emption Act (I of 1913), s. 16 (sizthly) 
waiver—Contract with third party not in existence 
—Property offered for sale—Pre-emptor declining— 
Whether amounts to waiver — Hindu joint family— 
Members, if “co-sharers” — Waiver of right of pre- 
emption by manager, if waiver by all members. 

The right of pre-emption can be waived bya pre- 
emptor when property is offered to him for sale before 
a definite contract of sale with any other person has 
come into existence and such person has refused to 
purchase the property or intimated his intention of 
not purchasing the property. Ram Sahai v Muhammad 
Tufail(1) and Sadar Muhammad v. Khuda Bakhsh 
(2), followed. 

The word “co-sharer” is nut the right word to use 
as regards the joint property of a joint Hindu family. 
The members of the family ure co-parceners but have 
no “share” until there is disruption of the family. 
Ishri Pershad v. Basheshar Nath (3), doubted. 
Gajadhar v Lal Behari (5) and Sukha kam v. Kotu 
Ram (6), relied on. 

A waiver of the right to pre-empt by the manager 
of a joint Hindu family operates as acomplete waiver 
by allthe members of the family. Suraj Prasad v. 
Oudh Behari (7) and Idris v.J. Skinner (8), relied 


on. 

S. ©. A. from the decree of the Additional 
District Judge, ferozepore, dated January 
Il, 1937. 

Messrs. J. N. Aggarwal and R. P. Khosla, 
for the Appellants. 

Messrs. Achhru Ram and Faqir Chand 
Mital, for Respondent No. L. 

Addison, J.—This is a second appeal in 
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a preemption suit by the plaintiffs, Kanshi 
Ram and Hans Raj, who form a joint Hindu 
family, the manager being Kanshi Ram. 
The only question involved in the appeal, 
which was argued, was that of waiver. 
It had been pleaded by the defendants that 
the house was offered to Kanshi Ram and 
that he refused to purchase it; this amount- 
ing to waiver. The sixth issue was, there- 
fore, struck on this question, namely whether 
the plaintiff was asked to purchase and was 
estopped from suing? The right of pre- 
emption claimed by the plaintifis was under 
s. 16 (sixthly), Punjab Pre-emption Act I 
of 1913, that is; they claimed as persons who 
owned immovable property contiguous to 
the property sold. It was not counter- 
pleaded in the trial Court by the plaintiffs 
that Hans Raj would not be estopped from 
suing merely because his brother was 
estopped. It seems then to have been con- 
sidered that if Kanshi Ram had waived his 
right to preempt, the suit must fail. Ac- 
cordingly the trial Judge dismissed the suit, 
holding that waiver was established. There 
was un appealto the District Judge when 
it was contended before him for the first 
time on behalf of Hans Raj that the evi- 
dence and tinding simply amounted to this, 
that Kanshi Ram, one of the appellants, 
had waived his right of pre-emption. The 
District Judge, therefore, remanded to the 
trial Court an additional issue as to whether 
the waiver of the right of pre-emption by 
Kanshi Kam operated as waiver hy both 
the ‘plaintiffs. Thereafter, the District 
Judge held that the two brothers constituted 
a joint Hindu family holding the contiguous 
property from which they derived their 
rignt to sue and other property as co-par- 
ceners of that family of which Kanshi 
Ram was the manager and that, as the 
manager had waived his right to pre-empt, 
Hans Raj was also estopped and had no 
separate right of suit. Agairist this decision 
this appeal has been preterred. 


lt has now been settled by this Court in. 


kam Sahai v. Muhammad Tufail (1) and 
Sardar Muhammad v. Khuda Bakhsh (2) 
that the right of pre-emption can be waived 
by a pre-emptor when property is offered to 
him for sale before a definite contract of 
sale with any other person has come into 
existence and such person has refused to 
purchase the property or intimated his 
intention of not purchasing the property. 


(1) A I R 1929 Lah. 265; 115 Ind. Cas. 767; 30 P L 


R 88; Ind. Rul. (1929) Lah. 431. 
(2) A I R 1935 Lah. 884; 160 Ind. Cas, 937; 8 R Lah. 
635. 
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There is no doubt, therefore, that Kanshi 
Ram is estopped. 

There remains the question whether Hans 
Raj can preempt in the circumstances 
described. It was stated in Ishri Prasad 
v. Basheshar Nath 13) that where the pro- 
perty, on the ownership of which the right 
to pre-empt is based, belongs to a joint 
Hindu family, the right of pre-emption vests 
under cl.7 of 5.13, Preemption Act, 1905, 
in every co-sharer in such property. It 
seems to us that the word “co-sharer” is not 
the right word to use as regards the joint 
property of a joint Hindu- family. The 
members of the family are co-parceners 
but have no “share until there is disruption 
of the family. Besides, though the head- 
note of the authority mentioned refers to 
the Pubjab Pre-emption Act, 1905, the case 
was apparently one governed by the Punjab 
Laws Act, 1872. We were also referred to 
Sat Narain v. Behari Lal (4) but that case 
does not purport to decide the question 
before us. 

It was held by the Court of the Judicial 
Commissioners, Oudh in Gajadhar v. Lal 
Behari, 38 Ind. Cas. 879 (5) that an un- 
divided member of a joint family cannot, 
apart from the other members of the family, 
unless he represents the whole family as 
karta, claim to be aco-sharer within the 
meaning of s. 9, Oudh Laws Act. The 
expression “co-shaler” in that section means 
a juristic person and not merely an in- 
dividual who collectively with other 
individuals constitutes a single juristic 
person. A conversa case was decided 
in this Court and reported in Sukha Ram v. 
Kotu Kam, 67 Ind. Oas.76 (6). It was held 
there that the sonsina joint Hindu family 
cannot maintain a suit to pre-empt a sale of 
joint family property, made by the father 
as managing member of the family, and 
which is not alleged to be otherwise than 
for necessity. Here again the idea is that 
the family is one until separation. A case 
on all fours with the present is Suraj 
Prasad v. Oudh Behari (7) where it was 
held that the refusal of a karta of a joint 
Hindu family to purchase the property 


(3) 35 P R 1908; 92 PW R 1908; 179 PL R 
1908 


(4) 6 Lah. 1; 84 Ind. Oas. 883; 47M LJ 857;100 & 
A LR 1332; A IR 1925 P O 18; (1925M WN 1; 28 
ALJ85;L R6 AP C 1;26P L R81; 27 Bom. LR 
135; 21 L W 375; 1 LO 500;1 O W N 916; 29 CWN 
.797; 52 I A 22 (PC). 

(5) 88 Ind. Cas. 879; A IR 1925 Oudh 352; 28 0 C 
139; 20 W N 264. 

(6) 67 Ind. Oas. 76. 

(7) A I R1931 All. 216; 131 Ind. Oas. 681; (1931) A L 
J 204; Ind, Rul. (1931) All. 425. s 
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‘sougkt to be pre-empted bound the co- 
parceners as well and they could not claim 
a separate right of pre-emption. This 
_ principle also obtains some support from the 
decision of their Lordships of the Privy 
Council in Idris v. J. Skinner (8). The 
occupancy tenants of: a village sued for 
pre-emption in respect of the sale of the 
village by the proprietor. It was found 
that two of the body of tenants, acting on 
behalf of the whole village, introduced the 
vendecs to the vendor's agent as prospective 
purchasers, telling him that dn agreement 
had been come to whereby those vendees 
should pay the money and acquire the 
property, which should then be held as 
three-quarters for the vendees and one 
quarter for the tenants. Thereafter the 
tenants sued to pre-empt the sale, but it was 


held that they were estopped as two of the, 


tenants, acting for the village, had helped 
the vendees to have the purchase effected. 
It washeld further that there was'no need 
that the two representatives of the whole 
village should have held powers-of- attorney 
and that it would require very strong and 
cogent reasons to compel the Court to hold so 
extremely reasonable arrangement bad 
simply because some of the villagers 
happened to be infants. 

On the authorities, therefore, we hold that 
a waiver by the manager of a joint Hindu 
family operates asa complete waiver by all 
the members of thefamily. That is the only 
reasonable view which can be taken. The 
appeal accordingly fails and is dismissed. 
We, however, make no order as to costs of 
this Court. 


D. Appeal dismissed. 
(8) 82 P R 1919; £6 Ind, Oas, 723; A I R 1918 PO 154; 
45 P W R 1919; 126 P L R 1920, 


CALCUTTA HIGH COURT 
Oivil Appeal No. 218 of 1937 
November 8, 1937 
BARTLEY AND NASIM Ant, JJ. 
SHIB DULAL (DULARE) SHUKUL 
AND ANOTHER—DEBTOR— APPELLANTS 


VETSUS 
KISHOREGANJ LOAN OFFICE, Lro, 
Co.—CREDITOR—RESPONDENTS 

Bengal Agricultural Debtors’ Act (VII of 1936), 
as. 20, 24—-Insolvency Court, if can decide question 
whether person is debtor within meaning of Act. 

Under s. 20 ofthe Bengal Agricultural Debtors’ 
Act, if any question arises in connection with pro- 
ceedings before a -Board under this Act, whethera 
person is a debtoror not, the Board shall decide 
the matter and such a decision must p je any 
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Notice issued under 8.34 of the Act. It is not for 
the Insolvency Court to decide more especially 
without taking any evidence what- soever, whether 
a person is or is not a debtor within the meaning 
of the Bengal Agricultural Debtors’ Act of 1935, 

C. A. from the original order of the Addi- 
tional Sub-Judge, Second Court, Mymen- 
singh, dated May 15, 1:37. 

Mr. Naresh Chandra Sen Gupta and 
Mr. Amarendra Mchan Mitter for Mr. Bama 
Charan Sen Gupta, for the Appellants, 

Judgment.—This appeal is against the 
decision of the Additional Subordinate 
Judge, Second Oourt, Mymensingh by 
which -he adjudicated the appellants Shib 
Dulare Sukul and Trilochan Sukul as insol- 
vents on the application of one of the 
creditors, Kishoreganj Loan Office, Oo., Ltd. 
The factsof the case are that during the 
pendency of the insolvency proceedings, 
notice under s. 34, Bengal Agricultural 
Debtors’ Act, was received by the Court 
intimating that an application had been 
received by the Atharabari Debt Settlement 
Board under ss. 8 and 18 (1) of the Act 
praying for the settlement of the debts cf 
the opposite party who have since been 
adjudicated imsolvents. On receipt of this 
application, the Court was moved to stay all 
further proceedings in the case under s. 34 
of the above Act. The Court refused to 
take the action as requested on the ground 
that the Bengal Agricultural Debtors’ Act 
had got no application, as the opposite 
parties Shib Dulare Sukul and Trilochan 
Sukul are not debtors within the meaning 
of the Act. Their primary livelihood is not 
agricultural, they are merchants altnough 
they have got some landed properties, 
mostly revenue-paying estates. In passing, 
it may be noted that this conclusion of fact 
did not appear to be based on evidence 
recorded during the insolvency proceedings, 
The learned Additional Subordinate Judge, 
moreover, held that the application filed 
before the Debt Settlement Board by the 
opposite party was not a bona fide applica- 
tion but was made simply for the purpose of 
obtaining an adjournment of the insolvency 
proceedings. 

It seems clear to us that the orders made by 
the learned Additional Subordinate Judge 
cannot be supported. It was made mainly 
on the ground that the opposite parties 
were not debtors wivhin the meaning of the 
Act. Under s. 20 of the Act ‘itgelfif any 
question arises in connection with proceed- 
ings before a Board under this Act, whether 
a person is adebtor or not, the Board shall 
decide the matter and it would seem that 
such a decision must precede any notice 
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issued under s. 34 of the Act. 
the Insolvency Court to decide more 
especially without taking any evidence 
whatsoever, whether a person is or is not a 
debtor within the meaning of the Bengal 
Agricultural Debtors’ Act of 1935. On this 
ground alone, the decision of the learned 
Additional Subordinate Judge must be set 
aside and the order of adjudication made 
against the appellants Shib Dulare Sukul 
and Trilochan Sukul must be rescinded. 
In the result, this appeal is allowed and both 
the orders complained of are set aside. The 
proceedings now pending in the Court of the 
Additional Subordinate Judge of Mymen- 
singh against the appellants at the instance 
of the respondents will be stayed under 
s. 34, Bengal Agricultural Debtors’ Act, 
1935 pending further proceedings before the 
Board. There will be no order for costs in 
thisappeal asthere is no appearance on 
behalf of the respondent. The Rule is dis- 
charged. 
D. Rule discharge d. 


itis not for 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1345 of 1937 
February 18, 1938 
PANDRANG Row, J. 

In re KALLUGUDI RACHAPPA— 

PETITIONER ; , 
Court-fee—Deficiency—Court returning plaint for 
“ necessary amendment "—Order, whether good— 
Proper order —Practice—Amendment of pleadings— 
Power to direct amendment should not be used to 

impose additional burden—Duty of Court. 4 
it is no doubt open to a Judge to require pay- 
ment of a particular amount as deficit court-fee 
within a particular date and, if such payment is 
not made to reject the plaint, thus giving the pros- 
pective plaintif, the right to appeal from the order 
rejecting the plaint. An order returning the plaint 
for “necessary amendments” and compelling the 
party to accept the view of the Judge as to the 
court-fee payable, thas dopr Tng the plaintif of 
is right of appeal, is not Tair. 
ae not he duty of the Court to advise the 
prospective plaintiff as to what relief he should ask 
for. "lf heis satisfied with a mere declaration, he 
has to pay court-fee on the relief that he actually 
prays for, and not on the footing of the relief 
which, according to the Oourt, he ought to ask for. 
If it is found later that the prayer is not suffici- 
ent, the plaintiff will have to blame himself if he 
gets what he asks for and nothing more. On the 
other hand, ifhe changes his mind and wants to 
ask for further relief, he will have to obtain the 
Court's permission to amend the plaint accordingly 
and pay the additional court-fee required. It is 
not right on the part of tho Court to insist that the 
plaintiff should make certain amendments which 
would necessitate the payment of additional court- 
fee, The Oourt’s power to direct amendment. of 
plaints should not be exercised for the purpose of 
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imposing a burden on the plaintiff which heis not 
willing to accept. 

Consequently where a plaintiff asks for a declara- 
tion that a certain-decree is not binding on him, 
Court cannot say that the allegations in the plaint 
do not show that the plaintiff was not a party to 
the suit in question and so he must sue for cancella- 
tion of the decree. 


0. R. P. from an order of the District 
Court, Bellary, dated September 9, 1937. 

Messrs. V. S. Narasimhachariar and N. 
Appu Rao, for the Petitioner. 

The Government Pleader, for the Crown. 


Order.—The petitioner in this petition, 
Kallugudi Rachappa filed a plaint in the 
District Court of Bellary on August 2, 
1937. The plaint was returned to the peti- 
tioner plaintiff with an endorsement raising 
various points, one of which was that the 
plaintiff being a party to one of the decrees 
sought tobe declared as nct binding on him, 
the suit had to be valued under s 8 (iv) (A) 
Court Fees Act, in respect of such declara- 
tion and requisite court-fee paid thereon. 
The plaint was represented with a reasoned 
argument by the plaintiff's Vakil, the gist 
of which was that there was no necessity 
for the plaintiff tosue for cancellation or 
setting aside of the decree in question and 
that the court-fee already paid, viz. 
Rs. 477-7-0, was sufficient. Thereupon the 
learned District Judge, after hearing the 
arguments of the plaintiff's Pleader as well 
as of the Government Pleader, passed an 
order to the effect that the plaintiff was 
bound to sue for the concellation of the 
decree referred to above, viz. the decree in 
O. S. No. 14 of 1926, on the ground that 
the allegations in the plaint if proved would 
not show that the minor was not a party to 
that suit. This order was passed on Sep- 
tember 9, 1937, and on September 14, 1937, 
the plaint was returned by the District 
Judge to the petitioner-plaintiff with the 
following endorsement: 

“In view of the order passed on September 9, 


1937, this plaint is returned for necessary amend- 
ments. Returned. Time seven days.” 


There has been no order by the District 
Judge rejecting the plaint for non payment 
of the deficit court-fee but only an order 
returning the plaint directing that it should 
be amended, The procedure adopted by 
the District Judge does not appear to be 
one which is fairto the litigant who wants 
his suit to be filed and dealt with according 
to law. It was.no doubt cpen to the learned 
District Judge to have required payment 
of a particular amount as deficit court-fee 
within a particular date and, if such pay- 
ment was not made to reject the plaint, 
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thus giving the ptospective plaintiff the 
right to appeal from the crder rejecting the 
plaint. The present order returning the 
plaint for ‘necessary amendments” compels 
the party to accept the view of the District 
Judge as to the court: fee payable; otherwise 
he loses his right of appeal. On the merits 
lam of opinicn, after hearing the argu- 
ments not only on behalf of the petitioner 
but also on behalf of the Crown, that the 
view of the learned District Judge is not 
according to law. The plaint, as it stands, 
does not ask for setling aside of any de- 
cree; in any case, it is now the duty of the 
*Oourt to advise the prospective plaintiff 
a8 to what relief he should ask for. If he 
‘is satisfied with a mere declaration, he 
thas to pay court-fee on the -relief that he 
actually prays for, and not on the footing 
of the relief which according to the Court 
he ought to ask for. Ifit is found later 
that the prayer is not sufficient, the plaint- 
if will have to blame himself if he gets 
what he asks for and ncthing more. On 
khe other hand, if he changes his mind and 
wants to ask for further relief, he will 
have to obtain the Court's permission to 
amend the plaint accordingly and pay the 
additional court-fee required. It is not 
wight to say that the allegations in the 
plaint do not show that the plaintiff was 
aot a party to the suit in question or that 
ris contention is merely that his father 
who was acting tor him did not act with 
lue diligence and honesty in prosecuting 
he suit, The plaintifs father was himself 
# plaintiff in that suit, O. S. No. 14 of 
‘926, along with the present plaintiff who 
‘yas then a minor. 

The objection taken to the compromise 


Kecree in that suit is that the plaint itself: 


was one in which tke present plaintiff 
‘ould not have been properly represented 
y his father and not that there was any 
‘ack of diligence or honesty in the conduct 
f that litigation. That was a suit to enforce 
he terms of a compromise in a previous 
uit in which the plaintiffs father, the 
„resent defendant No. 3, had admitted the 
alidity of the adoption of the present de- 
sndant No. 1. It ıs, therefore, obvious that 
16 father could not in the same plaint 
diege that the adoption was valid on his 
wn.behalf, and allege the contrary in his 
«pacity as next friend of his minor son, 
ke present plaintiff. It is, however, un- 
ecessary to rely on this aspect of the 
natter. It is enough to say that in the 
‘Tesent suit, there is ng prayer to set aside 
my decree but only for a declaration in 


176—~117 & 118 
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respect of the two decrees for which the 
requisite court-fee has been paid. In my 
opinion it was not right on the part of the 
Court below to have insisted that the peti- 
tioner-plaintiff should make certain amend- 
ments which would necessitate the pay- 
ments of additional court-fee. The Courts 
power to direct amendment of plaints 
should not be exercised for the purpose of 
imposing a burdenon the plaintiff which he 
is not willing to accept as has been done in 
this case. The petition is, therefore, allow- 
ed and the Court below is directed to take 
the plaint on its file and dispose of it ac- 
cording to law, if the original plaint, which 
has been filed in this Court is represented 
to the Court below within 14 days from the 
date of the actual return of the plaint to 
the petitioner by this Oourt. 

N.-D. Petition allowed. 





RANGOON HIGH COURT 
Special Second Appeal No. 380 of 19346 
June 17, 1937 
Leaoa, J. 

MAUNG CHIT KHIN AND anutugre— 
APPELLANTS 
versus 


U BA AND Anoftupes—ResponDENTs 

Burmese Buddhist Law—Mortgage — Burman 
creating equitable mortgage—Wife subsequently 
dying leaving son—-Mortgage decree—Mortyagor 
marrying second wife—Suit by son for declaration 
that his mother’s share was not affected by mortgage 
decree—Effect of second marriage—Husband became 
sole owner of property after death of first wife and 
increase in property enured to benefit of mort- 
gagee. 

After a creation of an equitable mortgage by a 
Burman, his wife died leaving a son. A mortgage 
decree was passed. The mortgagor afterwards 
married again. The sou brought a suit for a dec- 
laration thatthe mortgage did not affect his mother's 
share in the property. Ihe execution of the decree 
was stayed pending the decision of the suit : 

Held, that whatever would have been the position 
if the marriage had taken place before the passing 
of the mortgage decree, it was quite clear that the 
second marriage did not affect the mortgagee’s right 
to retain the full decree it having been passed before 
the second marriage. The mortgage had been 
created during the lifetime of the first wife and, 
assuming that she was nota consenting party to it 
and her interest was not affected by it, on her 
death, her husband, i. e., the mortgagor became the 
absolute owner of the property, subject to the 
mortgage which he himself had created. His in- 
terest in thé property having increased, the increase 
enured tothe benefit of the mortgagee. Basar Khan 
v. Leakat Hossain (1) and Behary Lal Sen v. Indra 
Narayan Bandopadhya (2), relied on. 

S. S. O. A. against the decree of the Assis- 
tant District Court, Mandalay, dated 
August 27, 1936. . 

Mr. A, N. Basu, for the Appellants. 


930 

Mr. E. Maung, for the Respondents. 

Judgment.—Maung Ba Din, the father 
of the appellants, borrowed Rs, 150 from 
the respondents who are husband and 
wife, and as security for the loan deposited 
with them the title deeds of certain paddy 
lands by way of equitable mortgage. Mg. 
. Ba Din married Ma Toe, who is the mother 
of the appellants. Ma Toe died in 1933 
and subsequently, on September 24, 1934, 
Maung Ba Din married Ma Ohn Sein. On 
June 18, 1934, the respondents filed a 
suit against Maung Ba Din on the mort- 
‘gage and on September 17, a preliminary 
mortgage decree was passed. A final 
decree followed on June 17, 1935, but 
the sale of the property was stayed pend- 
ing the decision of the suit out of which 
this appeal arises. The suit was filed by 
the appellants for a declaration that they 
had a seven-sixteenths interest in the 
property, on the ground that the mortgage 
decree did not affect their mother's 
interest. The trial Court (Township Court 
of Madaya) decreed the suit, but upon 
appeal to the Assistant District Court of 
Mandalay this decision was reversed and 
the suit was dismissed with costs. 

The learned Advocate for the appellants 
contends that as their father married again 
they are entitled to a half share. What- 
ever would have been the position if the 
marriage had taken place before the pass- 
ing of the mortgage decree, it is quite clear 
that the second marriage does not affect 
the mortgagee’s right to retain the full 
decree. The mortgage had been created 
during the lifetime of Ma Toe and, assum- 
ing that she was not a consenting party to 
it and her interest was not affected by it, 


on her death Maung Ba Din become the . 


absolute owner of the property, subject to 
the mortgage which he himself had creat- 
ed. His interest in the property having 
increased, the increase enured to the bene- 
üt of the mortgagee, see Basar Khan v. 
Leakat Hossein (1) and Behary Lal Sen v. 
Indra Narayan Bandopadhya (2) and this 
was the position when the respondents ob- 
tained their mortgage decree. It is not 
necessary to discuss whether the position 
would have been different if Maung Ba 
Din had married Ma Ohn Sein before the 
legal proceedings were instituted and the 
decree obtained. Mr. Basu rightly concedes 
that the cases I have just referred to have 


(1) 23 O W N 841,50 Ind. Čas. 678; A IR 1919 P O 
14; LLL W241; 2U P LR @ O) 45 (PO). 

(2) 31 O W N 985; 104 Ind, Cas, 206; A IR 1927 
Gal. 665; 45C L J574. 
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application to the present case. It follows 
that the appeal fails and it is accordingly 
dismissed with costs. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 403 of 1937 
October 25, 1937 
Burne, J. 
SHAH NIWAZ AND aNoTHER—PLAINTIFFS— 
APPELLANTS 
versus 
GHULAM SHAH AND oTHERS—DEFENDANTS 
— RESPONDENTS 

Adverse possession— Waste land—Building of tem- 
porary chhappar, if sufficient to constitute adverse 
possession, 

Where a party has only constructed some temporary 
chhappars surrounded by enclosure,of bushes on the. 
land which was lying waste, such structures are not 
sufficient in law to establish adverse possession. 
Framji Cursetji v. Goculdas Madhowaji (1), followed. 
Aisha Bibiv, Allah Baksh (2), Kunj Lal v. Ramji 
Lal (3) Nand Lal v. Lahri (4) and Devi Ditta Ram 
v. Waryam (5), distinguished. 

S. O. A. from the decree, of the District 
Judge, Attock at Campbellpur, dated Janu- 
ary 5, 1937. 

Mr. M. L. Puri, for the Appellants. 

Messrs. M. C. Mahajan and Qabul Chand, 
for the Respondents. 

Judgment.—The plaintiff sued in this» 
case for possession of six marlas of landa 
forming part of a large khasra No. 1108. 
The trial Court dismissed the suit and the 
decision was confirmed on appeal’ by the 
learned District Judge. From this decision 
plaintiff has preferred a second appeal 
The learned District Judge found that the 
plaintiff was the owner of the land in sui 
but held that the defendants had acquirec 
title by adverse possession over 12 years. 

Lhe learned Ucunsel for the plaintiff ha» 
challenged thisfinding on the ground tha 
the defendant had only constructed some 
temporary chhappars on the land which» 
was lying waste and that such structure 
are not sufficient in law to establish ad 
verse possession. In support of this con 
tention he relied on Framji Cursetji v 
Goculdas Madhowji (1). The learnec 
Counsel for the respondent did not disputt 
the correctness of the principle laid dowr 
in the latter ruling but he contended tha 
in the present case the chhappars had bee» 
surrounded by an enclosure and in th 
circumstances adverse possession wa 
righily held to be established. In suppor 
of this contention he relied on Aish» 


(1) 16 B 338, 
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Bibi x. Allah Baksh (2), Kunj Lal v. 
Ramji Lal, 102 Ind. Oas. 9 (3), Nand 
Lal v. Lahri (4) and Devi Ditta Ram 
v. Waryam (5). But in two of these 
cases, the enclcsure was, of a permanent 
character in the shape of a wall. In the 
other two cases the nature of the enclosure 
is not clear from the reports. In the present 
case the enclosure was an ordinary one 
consisting of bushes : one of the chhappars 
was inside the enclosure while the other 
was outside the enclosure one of the en- 
closures was used by the defendant him- 
self while the other enclosure was used 
for keeping his sheep. 

In my opinion, in the circumstances of 
the case there was no evidence | showing 
that the defendant intended to appropriate 
the land permanently to his own use. The 
land in dispute is close to the field of the 
defendants and is in the midst of a large 
khasra number which was lying waste. 1, 
therefore, hoid that the case comes within 
the rule laid down in Framji Cursetji v. 
Goculdas Madhowaji (1). I accordingly 
accept the appeal and grant the plaintiff 
a decree forthe land in dispute. In view 
of ail the circumstances I leave the parties 
to bear their own costs throughout. 

D. Appeal allowed. 

(2) A I R 1934 Lah. 684; 154 Ind. Cas. 919; 37P LR 
dol; 7 R L 613. 
aie A I R 1927 Lah. 416; 102 Ind. Cas. 9; 28P LR 


(4) A I R-1929 Lah. 34; 111 Ind. Cas, 533. 
(5> A I R 1929 Lah, 526; 117 Ind. Oas. 81; Ind. Rul. 
(1929) Lah, 625. 


MADRAS HIGH COURT 
O. S. Appeal No. 29 of 1936 
May 5, 1937 
VENKaTasuBBA Rao AND CORNISH, JJ. 
UNITED MOTOR FINANCE Co,— 
APPELLANTS 
versus 
ROMER DAN & Co.—Responpgn'ts 
Tort—-Fraud—Essentials — Motor hire-purchase 
<contract—Hirer to deposit one-third of price by cash 
w cheque and dealer before sending proposal form to 
company to satisfy himself as to ability of hirer to 
satisfy terms of agreement—Hirer falsely stating 
What required deposit was made by cheque whereas 
wtually it was made in favour of dealer by pro- 
nssory note—Dealer knowing the fact—Representa- 
ion held amounted to deceit and dealer liable for 
amages-~Measure of damages, 

To establish the actionable tort of fraud or deceit, 
he plaintiffs have to prove that defendants have 
asde tothe plaintif a wilfully false representation 
fafact with the intent that the plaintiffs should 
ct on that representation, and that the plaintiffs 
aving been induced to at upon it, have suffered 
8, To prevent a false statement from being 
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fraudulent, there must always be an honest belief 
in its truth and one who knowingly alleges that 
which is false has obviously no such honest belief. 
The burden of proof that a false statement was 
knowingly made by a defendant lies on the plaintiff. 
If a defendant has formed no belief whether the 
statement wastrue or false, and made it recklessly 
without learning whether it was true or false, an 
action will lie against him ; but not so if he care- 
lessly made the statement without appreciating the 
importance and significances of the words used, unless 
indifference to their truth is proved. Derry v. Peek 
(1), Angus v. Clifford (2) and Glasier v. Rolls (3) 
referred to. jp. 935, col. 1.] : 

The nature of a company's business was to finance 
motor hire-purchase transactions introduced to them 
by motor dealers. The terms of the hire-purchase 
contract were that the hirer was to make a pay- 
ment by cashor cheque, of not less than one-third 
of the price of the car,and also the insurance and the 
stamp charge for the agreement. Before referring a 
proposal to the company, the dealer had to satisfy 
himself by proper enquiry that the hirer was a 
person who would carry out the terms of the hire- 
purchaseagreement. In the proposal forms the hirer 
falsely stated that he had sent a cheque for the 
deposit amount whereag he had actually given a 
promissory note to the dealer. The dealey knew, 
while forwarding these proposal forms to the com- 
pany that the statements made therein were un- 
true: 

Held, that the presumption was that the dealer 
did not have, and could not have had, any bona fide 
belief that the false representation was true, though 
he honestly believed that he was justified in taking 
the amount in terms of promissory notes. These 
misrepresentations amounted to deceit. There was 
no doubt that they were made to the company to 
induce it to act upon them and that as a con- 
wren the company had suffered Jdamage: [p. 
936, col. 1. 

Held, also that the damages to which the company 
was entitled was the measure of what they lost by 
entering into the transactions. United Motor Finance 
Co. v, Addison Co., Ltd. (4), referred to. [ibid.] 

O. S. A. from the judgment and the 
decree of Mr. Justice Wadsworth, dated 
March 20, 1936. 

Mr. N. Rajagopalan, for the Appellants. 

Mr. C. E. Padmanabhan, for the Respon- 
dents. ar 

Venkatasubba Rao, J.—This is an 
appeal from the judgment of Wads- 
worth, J. dismissing the action brought by 
the plaintiffs. The nature of their busi- 
ness was to finance motor hire-purchase 
transactions introduced to them by motor 
dealers. They complain in the suit that 
on certain false representations made by 
the defendants as such dealers, they were 
induced to enter into the three contracts 
described in the plaint. Each of them 
consists of two parts: firat, the plaintiffs 
buying from the defendants a motor 
vehicle, secondly, they letting it on hire to 
the customer introduced by the defendants. 
Various kinds of fraud are set out in tne 
plaint,,.but the defendants’ learned Counsel 
Mr: V. V. Srinivasa Ayyangar says (and 
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Wadsworth, J’s. judgment lends support 
to this statement) that the learned Judge 
was invited to address his mind to one 
ground of fraud only, namely that relating 
to what is known astke initial one-third 
depcsit. I have no doubt thatthe plaintiff's 
Counsel referred at the trial to the other 
grounds cf complaint as well, but the only 
matter seriously discussed appears to have 
been the one to which I have adverted. 
I proceed upon this footing, but wish to 
add that in view cf the conclusion at which 
I have arrived, this makes little difference. 
It is necessary in order to appreciate the 
contentions raised to grasp one central fact 
ecnnected with these transactions. As the 
contracts are worded, the one-third initial 
deposit was to be received by the plaintiffs; 
but that was never observed, and in 
practice the customer paid, or was expected 
to pay, the amount to the dealers, who 
retained it towards the price payable by 
tLe plaintiffs. I may kere quote the fol- 
lowing sentence from the proposal form, 
which will make my meaning clear. The 
custcmer addressing the plaintiffs says: 
“Therewith send you cheque for the fol- 
lowing amount”, meaning thereby that 
the initial payment is made to the plain- 
tiffs. It is the departure frcm this strict 
letter of the contract thatis the genesis 
cf tbe trouble that has arisen. In the 
bills submitted by the dealers to the plain- 
tiffs they demanded the remaining two- 
thirds of the price only and that amount 
alone was paid. In fact the dealers say— 
though that attitude is not strictly legal— 
that the one-third initial payment was 
their own look-out. The short question 
which this appeal raises is whether the 
dealers were justifed in taking promissory 
notes for this one-third deposit instead of 

. receiving cash. We understand thal this 
is one of several suits of a similar kind 
filed by the plaintiffs, but the action being 
one for deceit, the facts or findings in them 
can hardly be helpful. The question to 
decide iss whether cn the contracts as they 
stand, if all that is proved is that the 
promissory notes were taken and nothing 
more, a case of fraud can be said to have 
been made out. 

I may mention that Mrs. Palmer, on 
behalf of the plaintiffs, rested ber case in 
the trial Court upon an alleged interview 
with Mr. Ramalinga, the proprietor ‘of the 
defendants’ ‘firm. The effect of her evi- 
dence is that he was made to understand 
definitely that the receipt of the one-third 
deposit in cash was an essential term of 

j ; 
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the business. Now, on Wadsworth, J.’s find- ` 
ing, with which we intimated to the Bar 
wa were not disposed to disagree, that 
interview completely disappears and the 
case thus depends not upon any explicit 
representation but upon what is merely, 
implicit in the documents. I entirely 
agree with my learned brother, whose 
judgment I have had the advantage of 
reading, that strictly speaking the defen- 
dents must be deemed to have represented 
that what they received was a cheque for 
the one-third payment. I also agree that 
from the letter of May 16, 1929 (Ex. 1), 
it would be reasonable to infer, in view of 
the words “one-third down’, that what 
was probably intended was payment in 
cash; but upon the evidence I cannot 
resist the conclusion that the defendants 
in taking the promissory notes honestly 
believed that they were adhering to the 
spirit of the bargain. As Lord Herschell 
observes in his classic judgment in Derry 
v. Peek (1): ` 

“Making a false representation through want of 
care falls far short of and is a very different thing 
from fraud and the same may be said of a false 
representation honestly believed though on insuffi- 
cient grounds; Derry v. Peek (1) at p. 375*.” 

Tanis qualifies and in a most material 
manner, as pointed out by Lindley, L. J., 
his earlier statement that fraud is proved 
when it is shown that a false representa- 
tion has been made knowingly or without 
belief in its truth: Angus v. Clifford (2). 
Indeed, the two statements should be read 
in close proximity, if it is desired to com- 
prehend the full effect of Lord Herschell’s 
decision. The effect in Derry v. Peek (1) 
has been to establish incontrovertibly that 
there is a vital difference between negli- 
gent and fraudulent misrepresentation, 
aud as Lord Herschell forcibly observes, 
mischief is likely toresult from blurring 
the distinction between carelessness and 
fraud (p. 376*). I cannot do better than 
quote Bowen, L. J., who says : 

“Yam satisfied that what Derry v. Peek (1), did 
was to decide that there was no legal duty cast upon 
persons in such cases to take reasonable care in 
forming their belief, that is to say, that negligence 
in forming their belief need not give rise in such 
Serr jas cause of action: Angus v. Clifford (2), at 
p. . 

The question in each case is, does the 
proof offered establish fraud or careless- 
ness? Ifitis fraud, it is actionable; but 

(1) (1899) 14 AC 337; 58 L J Ch, 864; 61 L T 265; 
38 W R 33; 1 Meg. 292; 54 J P 148. 

(2) 0891) 2 Ch, 449; 60 L J Ch. 443; 65 LT 274; 39 
WR 498. 
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if it is not fraud, but merely carelessness, 
itis not. Speaking of the prospectus in the 
case before his Lordship, Lindley, L. J. 
makes these observations, which I think 
are very pertinent to the case in hand: 

“The conclusion at which 1 have arrived from 
their evidence is this, that they (the Directors) 
really did not put the statement complained of into 
the prospectus with the idea that it was likely to 
mislead; it was a blundering statement and their 
attention was never specifically called to it. It was 
not that they shut their eyes and did not care whe- 
ther it was true or false; but they did not see the 
effect of what they were saying, or the construction 
which would be put upon it when these words ‘for 
the Directors’ were passed by them: Angus v. 
Clifford (2), at p. 467%.” 

“Some recklessness to truth, that is to 
Say, some indifference to truth” may 
amount to dishonesty [Angus v. Clifford (2) 
at p. 472*], but in my opinion the evidence 
here falls far short of establishing this, for, 
it must be remembered that especially in 
an action of this sort, the plaintiffs cannot 
rely upon the defects in the defendants’ 
evidence: 

“The burden of proof is on the plaintiff, he charges 
the defendant with fraud and he must prove it, the 
burden does not lie on the defendant of proving that 
he made the statement honestly: Per Cotton, L. J. 
in Glasier v. Rolls (3), at p. 49981." 

Turning to the facts, I think the 
answers given by Mirza Hasham Razai 
(the defendants’ manager) in his cross- 
examination represent the essence of the 
transaction. That is to say, for the suc- 
cessful working of a hire purchase trans- 
action, there must bea bona fide sale and 
an honest hirer. And what is the test of 
honesty? His capacity to make the initial 
deposit and make further payments in due 
course. Itseems tome that as the defen- 
dants were permitted to credit a third of 
the price, and the plaintiffs were to be res- 
ponsible for the remaining two-thirds, only 
the former honestly believed, though per- 
haps negligently, that they were justi- 

<i in taking for the sums payable to 
hemselves promissory notes instead of 
minsisting on payment in cash or by cheque. 
Wor, I wish to repeat, the specific case of 
mexplicit oral arracgement having gone, the 
question is merely one of inference. Now, 
ith these observations let me examine 
the three transactions. 

As regards the first, mast own, to some 
muurprise, that it was seriously made the 
“subject of any controversy at all. Their 
myere several matters which obscured the 


529 (1889) 42 Ch. D 436; 58 L J Ch. 820; 388 W R 
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position; first, the defendants’ firm 
slonged to an absentee proprietor, and 
secondly, the suit was brought long after 
the dates of the transactions and the 
closing of the firm itself. The accounts of 
that firm were produced and although they 
were neither satisfactory nor clear, there 
is no gainsaying the fact that they were 
honestly kept. It was left to us in the 
appeal to discover that in respect of this 
transaction, the plaintiffs’ charge in regard 
to the one-third deposit is unfounded. A 
hundi was taken from the customer, which 
was immediately discounted and this was 
tantamount to a cash receipt. I must 
hold that the plaintiffs’ case to this extent 
fails. 

In regard to the second transaction, the 


matter can be disposed of on one short 
ground. The defendants’ books disciose 


‘that they allowed a substantial rebate to 


the customer. This amounts to a clear 
fraud under the decisions (no blame of 
course attaches tc the partners who were 
absentee proprietors), for the contrast was 
upon the basis thatthe price entered in the 
proposal form was to be the net price. Let 
me take an example. Supposing the price 
of the car to be Rs. 600, the amount which 
the plaintiffs were to pay would be Rs. 400 
If the dealers allowed a discount of Rs, 150 
the true price would then be Rs. 450 and 
the two-thirds which the plaintiffs would 
have to pay would be Rs. 300. But if on 
the basis of the price being Rs. 600, a sum 
of Rs. 400 wascollected from the plaintiffs, 
there canbe no doubt that the representation 
would be fraudulent which would make the 
dealers liable for deceit. It is upon this 
ground that Iagree with my learned bro- 
ther’s conclusion that the plaintifs must 
succeed in this trans iction. 


In respect of the third also, I agree that 
the defendants are liable but upon the 
following ground. There cau be no doubt 
thata promissory note was taken fron Velu 
Mudaliar, the customer. But the question 
is, did the defendants’ manager believe he 
had a reasonable prospect of realizing the 
money due on the note? The answer must 
upon the evidence be decidedly ia the 
negative. Oa the back of the proposal 
paper there are certain entries under the 
heading “Reference Form” to be signed by 
the dealers and the following questions and 


answers are here relevant : 

“Column 5: Q. Has the dealer satisfied himself 
as tothe applicant's responsibi- 
lity and integrity ? 

A. Yeas.” 
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Against Column 6 “Give reasons” was 
made the endorsement ‘Personal know- 
ledge”: Imust also mention that there is a 
column relating to “Guarantor” and the 
name of one Dhanapal Chetty was inserted. 
The evidence in the case shows that this 
Velu Mudaliar was a motor driver, who is 
alleged to have later blossomed into a bus 
owner and an improbable story is told 
that he suddenly and somewhat myste- 
riously came into some property. The re- 
presentation that he wes personally known 
to Mirza Hasham Razai, who on behalf 
of the defendants’ firm affixed his signature 
to the Reference Form, has been shown to 
be substantially untrue. It is noteworthy 
that this witness admits that he made no 
inquiries regarding Dhanapal Chetty, 
although it must be mentioned that in the 
Reference Form no particulars are called 
fcr in respect of the Guarantor. Nor is 
this all: Razai was constrained to admit that 
there wasno demand upon Velu Mudaliar 
for the payment of the amount due on the 
note, nor were any steps taken to enforce 
it. Indeed the promissory note which ad- 
mittedly was taken was not even forthcom- 
ing. From these facts the inference seems 
to be clear that it was not seriously believed 
that the promissory note was going to be 
realized, in other wordsthe taking of the 
note amounts practically toa waiver of a 
third of the price. On this ground I hold 
that the defendants are liable in respect 
of the third transaction. 

As regards the measure of4damages, the 
principle to be adopted is that laid down 
in the recent decision of the Judicial Com- 
mittee in United Motor Finance Co. v. 
Addison Co., Ltd. (4). The case is referred 
to tLe Official Referee for the  ascer- 
tainment of the damages in respect of the 
second and the third contracts. The appeal 
is accordingly allowed tothe extent indi- 
cated above. There will be no order as to 
costs on the Original Side but in the appeal 
the appellents will get their full costs. 

Cornish, J.—I have ccme to ihe same 
ecnclusion as my learned brother. I think 
that the suit was wrcngly dismissed upon 
tke first issue. Proof of the terms on which 
the plaintiffs and defendants were transact- 
ing business did not depend upon the alleged 
interview asserted by Mrs. Palmer, denied by 


Mr. Ramalingam and found by the learned 

(4) (1937) 1 M LJ 432; 166 Ind. Cas, 790; A I R 
1937 P_O 21; 1937) OW N44; (1937) ALR 197; 
(1987) M W N 97; 1937 OL R 100;45 L W 79;9 
R P C171; 410 W N 482; (1937) A LJ 244;3B R 
323; 39 Bom. L R 706;18 PE T 28); 650 L J 
177 (P 0). 
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Judge not to have taken place. 
ample proof of the terms to be found in the 
documents as well as in the evidence of the 
actual transactions which are the subject 
of this suit. I take as typical the relevant 
documents of the first of the questioned 
transactions, (His Lordship after stating in 
detail the facts and discussing the evidence 
of the witnesses proceeded). I think it 
clear upon this evidence that the terms 
upon which the plaintiff company was to 
do business with the defendants were that 
the hirer was to make a payment by cash 
or cheque, of not less than one-third of the 
price of car, plus the insurance plus stamp 
charge for the agreement, and that the 
dealer had before referring a proposal to 
plaintifis to satisfy himself by proper in- 
quiry that the hirer was a person, who 
would carry out the conditions of the hire- 
purchase, Itis clear thatin the three in- 
stances in question, the defendants did 
not adhere to these terms. It becomes ne- 
cessary, therefore; to decide the question, 
which the learned trial Judge left undecid- 
ed, whether upon the evidence the plaint- 
iffs have established their case of fraud 
against the defendants. The allegations in 
the plaint are that defendants falsely re- 
ported inthe three specified instances that 
the hirer.had paid by cheque or cash the 
amount cf the initial deposit insurance pre- 
mium and stamp, and that the hirers were 
persons who might be safely trusted with 
the vehicles to pay the instalments regularly 
and otherwise to fulfil the conditions of the 
hire-purchase agreements, and that the 
price of the vehicle. reported by the defen- 
dants was the actual net price. 


610 


There is’ 


The statement in each of the three pro- 


posal forms that the hirer had sent a cheque 
for the deposit amount was untrue. The 
man Ratnam had given a hundi to the 
defendants the other two, who each took an 
Erskine motor-bus priced at Ks. 1,400, are 
said to have given a promissory note. The 
actual writing of the untrue statement was 
by the hirers but there may be a representa- 


tion by conduct, and in forwarding tothe. 


Plaintiffs these proposal forms, which the 
defendants knew to contain this material 
untruth the defendants were making a 
false representation. There is no doubt. that 
the defendants knew that the statements 
of the hirers that a cheque was sent were 
untrue. The hirers were introduced by the 
defendants, the reference form at the back 
of the proposal form was filled up by them 
and the particulars of the “first payment” 
stated in the schedule to the reference form 
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could not have been filled in by defendants 
‘without seeing how much had been put 
down as the amount of the deposit paid 
by cheque in the proposed form. But to 
establish the actionable tort of fraud or 
deceit, the plaintifis have to prove that 
defendants have made to the plaintiff a 
wilfully false representation of a fact with 
the intent that the plaintiffs should act on 
that representation and that the plaintiffs 
having been induced to act upon it have 
suffered loss. Lord Herschell hag said in 
Derry v. Peek (1), that “to prevent a false 
statement from being fraudulent, there must 
always be an honest beliefin its truth” 
and he added “one who knowingly alleges 
that which is false has obviously no such 
honest belief. The burden of proof that a 
false statement was knowingly made by a 
defendant lies on the plaintiff. Ifa defen- 
dant has formed no belief whether the 
statement was true or false, and made it 
recklessly without learning whether it was 
true or false, an action will lie against 
him; but not so if he carelessly made the 
statement without appreciating the impor- 
tance and significance of the words used, 
unless indifference to their truth is proved: 
see Glasier v. Rolls (3), and Angus v. 
Clifford (2). 

The evidence bearing on the plaintiffs’ 
allegations of fraud must be considered in 
the light of these doctrines. Itake Rat- 
nam’s transaction, the first in order of 
date. In their particulars the defendants 
have stated that the arrangement between 
them and „Ratnam was that Ratnam should 
give hundis for Rs. 700 to be negotiated by 
defendants, and that this arrangement was 
known to the plaintiffs’ agent. The plaint- 
ifs’ agent, as he is called, a man 
named Ponting was examined on com- 
mission- on behalf of the defendants 
and not a question was put to him for the 
purpose of substantiating this allegation. 
The proper inference, I think, is that it is 
untrue that plaintiffs had any knowledge 
of the arrangement made by defendants 
with Ratnam. The defendants’ account 
with Ratnam shows that on the 28rd Rat- 
nam is credited with Rs. 51 “by cash for 3 
per cent. commission for finance” which 
was not, of course, a cash payment made 
by him but the amount of commission cre- 
dited to the plaintiff company and a cash 
payment of Rs. 6-12-0, and that on the 24th 
the defendants negotiated a hundi for 
Rs. 700 debiting Ratnam with a sum of 
Rs. 10-11-0 for the discounting. It also 
appears that this hundi was subsequently 
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dishonoured. The representation that 
Ratnam had given a cheque for Rs. 706 to 
cover deposit insurance premium and 
stamp charge was not accurate. He had 
paid only Rs. 6-12-0 in cash and had given 
a hundi for Rs, 700to secure the balance. 
But though notstrictly true I think that a 
case of fraud has not been made out on 
this transaction. The defendants got cash 
for the amount of the hundi, which repre- 
sented a payment. I do not think that 
because defendants got somebody else’s 
money on the hundi, they must be regarded 
as having practised a deceit. 

I turn now tothe other transactions of 
Velu and Mohanarajulu which, in my opi- 
nion, stand on a different footing. In their 
particulars the defendants state in each 
case that with the knowledge of the 
plaintiffs’ agent the arrangement was that 
the plaintiffs should pay Rs. 2,597-490 in 
the one case and Re. 2,594-4-0 in the other 
towards the agreed price of the motor bus, 
viz., Rs. 4,400, and that defendants were to 
recover ‘the balance from the hirers, Velu 
and Mohanarajulu have given evidence, 
They both describe an interview with the 
plaintiffs man Ponting in which they 
explained to him their impecuniosity and 
inability to pay for the bus which each of 
them wanted. Their evidence is most 
vague on this point but inference which 
is expected to be drawn from it apparently 
is that Ponting acquiesced in the arrange» 
ments which the defendants made with 
them and which have resulted in each of 
them obtaining a bus for nothing. But 
nota single question was put to Ponting 
by defendants’ Counsel, or to Razu, who 
was present at the interviews according to 
Velu and Mohanarajulu, to. confirm their 
story of the interview or of plaintiffs’ 
knowledge of the arrangement. I do not 
believe ‘that any such interview with 
Ponting todk place or that the arrangement 
made between defendants and Velu and 
Mohanarajulu was with the knowledge of 
the plaintiffs. Razu has said that promis- 
sory notes were taken from these two men 
for Rs. 1,143 and Rs, 1,812, respectively. 
These notes have not been produced. It 
isnot pretended thatthey have been paid 
or that any attempi was made by the 
defendants to recover the money due on 
these notes. The representation made in 
the proposal forms by these two men that 
they had given cheques for the respective 
deposit amounts was false to the knowledge 
of the defendants. The defendants have 
attempted to justify what they did on the 
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ground of an arrangement made with the 
knowledge and implied consent of the 
plaintiffs’ agent Ponting. They have entirely 
failed to establish’ that ground, and I 
think that the presumption is that defendant 
did not have and could not have had, any 
bona fide belief that the false represetation 
was true. In my cpinion these misrepresen- 
tations amounted to deceit. There is no 
dcubt that they were made to the plaintiffs 
to induce the plaintiffs to act upon them, 
and that as a consequence, the plaintiffs 
have suffered damage. 

In my judgment, therefore, the plaintiffs’ 
appeal should be allowed and their suit 
should be decreed as regards the transac- 
tions with Velu and Mohanarajulu. The 
damages to which they are entitled is the 
measure of what they have lost by entering 
into the transactions: see United Motor 
Finance Co.v. Addison Co, Ltd. (4), at 
p. 440*. In the result, I agree with the order 
proposed by my brother, ' 
N.-D. Appeal partly allowed. 

# Pago of (1937) 1 M. L, J.—[Ed] 
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Nryoar, J. 
CHHAGANLALSA AND OTHERS 
—APPELLANTS 
versus 
NATHUSINGH AND OTHERS — 


Pree RESPONDENTS 

. P. Land Revenue Act (II of 1917), ss. 203 (5)(6 
(7)—No notification under sub-s. (5) Seite 19 
village mainly commercial — Individual resident, if 
can acquire right of transfer—Abadi—Presumption 
as to ownership—Burden of proof—Non-agriculturist 
in possession of abadi site— His rightto transfer— 
Such person failing to show that his transferor had 
transferable interest—Presumption that transferee 
got tt under license—No objection to his occupation— 
Presumption as to terms of occupation—Condition in 
license not to dispose of site—Failure to abide, whether 
works forfeiture—Licensee's failure to build house 
for 30 years—License, if can be revoked. 

Provisions of sub-s. (9) to (7) of s. 203, O. P. I and 
Revenue Act, can hardly help an individual resident 
who, to acquire the rights of transfer, would haveto 
get a declaration made by the Local Government 
under sub-s. (5) ofs.203. Inthe absence of any 
notification by the Local Government under sub-s. (a 
of s. 203, the fact that the activities in the village 
ate ta tel Lal ent MA awai nothing Sadhuram 
v. Sunder La and R. K. arwal v, Ra 
Eao (2), referred to. s POTERE 

Where the site in suit forms part of the abadi of 
the village, the presumption would be that the land- 
lord of the village is the owner of it. The burden 
would rest on the plaintifis who claim to be proprie- 
tors to substantiate their plea of ownership. 

Where there is an express prohibition in the 
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wajib-ul-arz of the village, a non-agriculturist can- 
not claim a rightto transfer an abadi site occupied 
by him. Lakshmi Prasad v. Ahmad Kachi (4), 
relied on. Ramrao v. Govindrao \3) and Balaji v. 
Sarfraj Khan (5), distinguished. 

Where the plaintiffs or their predecessors who are in 
possession of an abadi site are non-agriculturists, 
they must be presumed to have obtained possession 
of the site under some contract with the landlord. 
A transferee in the position of the plaintiffs has the 
burden caston him of proving that his transferor 
had 8 transferable interest in the abadi site sold by 
him. Where the plaintiffs have not given any evi- 
dence whatsoever to substaniate their claim, it 
would be presumed that those, who acquired the site 
from the landlord, got it under a contract of license to 
occupy the site. Ifthe landlord does not object to 
the occupancy of the site by the transferee inthe 
abadi, he must be presumed to have permitted the 
transferee to occupy it on the same terms as the 
transferor, viz., as the landlord's licensee subject to 
the wajib-ul-arz. Bhagwan v. Raghubar Dayal (6), 
Madhorao v. Ramlal (7) and Narain v, Behari (8), 
relied on. 

Where the condition on which the licensees hold the 
abadi sites isthat they and their descendants may 
occupy the sites but cannot dispose of them, any 
attempt to dispose of the site is an infringement of 
the condition attached to the license and must work 
forfeiture. ’ 

A person who has a license to occupy the abadi site 
must use it for the purpose of residence, that is he 
must erect a building on it for his dwelling. His 
failure to do so, would be treated as an infringement 
of the terms of the license and bring about forfeiture 
of the license. Where the licensee does not built for 
such a long period as 30 years, it is a good evidence 
to show that he has no intention of ever building a 
house on it, and in euch circumstances, the license can 
be revoked, 

S. C. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
April 24,1°35, in CO. A. No. 9-A of 1935, 
confirming that of the Court of the 
Additionah Sub-Judge, Second Class, 
Khandwa, dated December 14, 1934, in 
O. S.No. 151-A of 1934. 

Mr. S. B Gokhale, for the Appellants. 

Messrs. K. R. Tare and R. S. Dabir, for 
the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
from a confirming judgment of the Dist- 
rict Judge, Nimar. 

The plaintiffs claimed to recover posses- 
sion of a site marked ABCD in the map 
filed with the plaint situated in the abadi 
of mouza Sihada, Tabsil Khandwa, ‘on the 
allegation that the defendants wrongfully 
dispossessed them on July &, 1931. The 
site in suit consists of six plots which 
had been acquired by two brothers, 
Nihalsa and Motisa: two of them by sale 
deed dated June 3, 1873, from one Doma 
Bharud and the rest by auction sales in 
1886 and 1890 held in execution of certain 
decrees. Sometime before 1924 there was 
a partition among the representatives of 
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Nihalsa and Motisa with the result that 
three plots fell tothe share of Punjrajsa, 
plaintiff No. 1, who is now represented 
in this appeal by his sons who are appel- 
lants Nos. 1, 9, 10, 11 and 12, and three 
sons of Motisa by name Sukhalalsa, Ramasa 
and Mukundsa. Punjrajsa sold one plot 
to plaintiffs Nos. 2 and 3 in 1926 and 
Mukundsa had already sold in 1924 his 
plot to Kalusa who is plaintiff No. 4 and 
Gopalsa the father of plaintiffs Nos. 5 and 
6. That left Punjarajsa in possession of 
two plets and Ramasa of one. 

The original purchasers of these plots and 
the transferees have been joined in the suit. 
The defendants resisted the suit on the 
ground that the plaintiffs were oniy licensees 
and not proprietors of the plotin the suit and 
that they forfeited their right as licensees 
in consequence of their failure to erect 
any building on the site for nearly 30 years 
and also of their having transferred their 
rights inthe plot in derogation of their 
malguzar's rights. They claimed to have 
got possession of the site directly from the 
malguzar on payment of Rs. 100 as 
nazarana@ or consent money. They, there- 
fore, asserted their rights as licensees. 
The plaintifis, it may be remarked, had 
also set up their title by adverse posses- 
sion which was, however, denied by the 
defendants. ` 

Both the Courts below concurred in the 
conclusion that the plaintiffs were not the 
Proprietors as alleged by them but were 
only licensees and that they forfeited their 
license by reason of their having suffered 
the sitein suit to lie vacant, that is to 
say, not having erected any building 
on it for nearly 30 years. 

Very elaborate arguments were addres- 
sed on behalf ofthe appellants to show in 
the first instance that they are proprietors 
and consequently that even as licensees 
they were entitled to recover possession 
as the malguzar could not revoke the 
license for the simple reason that no 
house was built on the site for nearly 30 
years. 

The first question is whether the ap- 
pellants can claim to be proprietors to the 
‘exclusion ofthe malguzar. It is common 
ground that the site in suit forms part of 
the abadi of 
tion, therefore, would be that the land- 
lord of the village was the owner of it. 
The burden would rest on the plaintiffs to 
substantiate their plea of ownership It 
is true that in the Nimar Gazetteer the 
village Sihada is described as commercial 
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place but that circumstance is hardly re 
levant for the purpose of determining the 
individual right of the residents. The 
case is to be governed by the provisions 
of e. 203 of the O. P. Land Revenue Act 
which was enacted for the purpose of 
defining the rights to house sites of agri- 
culturist and non-agriculturist residing in 
the village so as to eliminate doubts 
and disputes which bad arisen ia con- 
nection with the abadisites before. That, 
section is divided into tw) parts. Sub- 
sections (1) to (4) deal with ordinarily 
agricultural villages and lay down the 
general rule as tothe rights of agricultu- 
Tists and agricultural artisans and labourers 
and village watchman. Sub-sections (5), 
(6) and (7) deal with villages in which 
there is an old established non-agricul- 
tura] community, and in regard to such 
villages, the power has been given to the 
Financial Commissioner, that is the Local 
Government, to declare that in any village 
the rights of persons other than those 
specified above in house sites or houses ia 
the abadi shall notwithstanding any entry 
in the village administration paper, be 
heritable and transferable. The special 
provisions were inserted in the O. P. Land 
Revenue Act, 1917, with the object of 
defining the rights of non-agricultural 
residents in villages which were mainly 
commercial and non-agricultural. In the 
first proprietary settlement it appears to 
have escaped the attention of the Settle- 
ment Officer thatin some village abadis 
there existed old built houses belonging 
to non-agriculturists who had longer 
standing iu the village than the malguzars 
on whom the proprietary rights were con- 
ferred. Their question was not dealt with 
in the wajib-ul-arz which were drawn up 
after the first settlement. But at a later 
settlement a clause was inserted in the 
wajib ul arz of every district clearly laying 
down the rights of non agricultural resi- 
dents in the Village. As the malguzar 
naturally claimed the same rights against 
non-agricultural residents as he had against 
the agriculturists, there arose inevitable 
friction in villages where the non-agricul- 
tural population was of importance and of 
long standing. It was to remedy this 
unsatisfactory state of affairs that sub-ss. 
(5) to (7) of s. 203 were enacted, but these 
provisions can hardly help an individual 
resident who, to acquire the rights of 
transfer, would have to get a declaration 
made by the Local Government under 
sub-s. (5) of s. 203 of the C. P, Land 
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Revenue Actas was done in the case of 
Multai Sadhuram v. Sunderlal (1) and 
Timarnt R. K. Agarwal v. Ramchandra 
Rao (2). In the absence of any notifica- 
tion by the Local Government under 
sub-s. (5) ofs, 203, C. P. Land Revenue 
Act, the fact that the activities in the 
village are mainly commercial will avail 
nothing. ; 

It is contended that those from whom 
the predecessors of the plaintiffs aequired 
the sites were noneagriculturists like the 
plaintifis and that, therefore, the restriction 
as to transfer imposed on the agriculturists 
would not apply tothem. My attention is 
invited to an observation of Mitra, A. J. C., 
in Ramrao v. Govindrao (3) that a non- 
agriculturist is entitled to transfer an 
abadi site occupied by himin the absence 
of any prohibition contended in the wajib- 
ul-arz. It must be observed that the 
learned Judge found in that particular case 
that there was no clause prohibiting 
transfer in the wajib-ul-arz of Chhindwara 
with which he was dealing, and conse- 
quently bis observations cannot be regarded 
as valid in regard to other villages. In 
cl. (10) of the wujib-ul-arzoi mouza Sibada 
there is a very clear and unequivocal pro- 
hibition to transfer even in respect of non- 
agriculturists. With such an express pro- 
vision in the wajib-ul-arz the appellants 
cannot be heard to claim the right of 
ownership in sites occupied by them, 
involving the right to transfer. In a 
similar case Halifax, A.J.C.,laid down 
the rule thatin the absence of an agree- 
ment to the contrary the right to occupy 
the house and site by a non-agriculturist 
is not transferable without the consent of 
the malguzar: Lakshmi Prasad v. Ahmad 
Kachi (4). = | 

Nor can the observations made in 
Balaji v. Sarfraj Khan (5) lend any 
assistance to the appellants since the wajib- 
ul-arz produced in that case concedes full 
rightsof transfer to those tenants who had 
been in possession of village sites from 
before the thirty years settlement. 

The plaintiffs or their predecessors being 
non-agriculturists must be presumed to 
have obtained possession of the site under 
gome contract with the landlord. A 
transferee in the position of the plaintifts 
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has the burden cast on him of proving 
that his transferor had a transferable 


interest inthe abadi. site sold by him as 
was pointed out in Bhagwan v, Raghubar 
Dayal (6). The plaintiffs have not given 
any evidence whatsoever to substantiate 
their claim. Such proof lacking, it could 
only be presumed as pointed out in 
Madhorao v. Ramlal (7) that those, who 
acquired the site from the landlord, would 
be presumed to have got it under a con- 


-tract of license to occupy the site. 


It appears to me clear that the plaintiffs 
were neither proprietors nor licensees 
with a right to transfor as would enable 
them to transfer their right to occupy 
the site; nor could it be said that the 
voluntary or the involuntary sales whereby 
the plaintiffs acquired the site in suit 
rendered their possession adverse to the 
landlord unless they set up a hostile title 
against the landlord which is not proved, 
It is no doubt open to the landlord to 
revoke the license ifthe right to occupy 
was transferred without his permission 
but that would result only in the trans- 
feree's acquiring the rights of a licensees 
and nothing more. If the landlord does 
not object to the occupancy of the site 
by the transferee in the abadi, he must 


be presumed to have permitted the 
transferee to occupy it on the same 
terms aS the transferor, viz, as the 


landlord’s licensee subject to the wajib- 
ul-arz: see Narain v, Hari (8). Grant- 
ing for the nonce that the transfers 
in 1924 and 1926 in favour of Kalusa 
and Gopalsa and the latter’s sons made 
the Plaintiffs’ possession hostile to the 
melguzar, that possession could not ripen 
into prescriptive tithe as the malguzar 
evicted them in 1931, that is to say, within 
12,years after 1924. 

As the plaintiffs have failed to prove 
that they acquired any better rights than 
those of the licensees, the question is‘whe- 
ther the malguzar was justified in revok- 
ing the license ashe did. The plaintiffs 
were bound by theterms of cl. (10) of 
the wajib-ul-arz of the village to obtain 
the permission of the malguzar before 
transferring the sites in 1924 and 1926. 
The condition on which the licensees hold 
the abadi sites is that they and their 
‘descendants may occupy the sites but 


(6) AI R 1925 Nag. 396; 86 Ind. Oas, 763. 
(7) A I R 1932 Nag. 30; 136 Ind. Oas. 882; 14 N LJ 
154; Ind. Rul. (1932) Nag. 42. 
no 11 NL R126; 31 Ind. Oas, 307; A I R1915 Nag. 
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cannot dispose of them. Any attempt to 
dispose of the site is an infringement 
of the condition attached to the license and 
must work forfeiture. So far asthe three 
plots, which were sold in ,1924 and 1926 
are concerned, there can beno question 
that the license to occupy was ab an 
end soas to entitle the landlord to turn 
out the transferees. As to the other three 
plots which are actually in possession of 
the representatives of the original pur- 
chasers, viz., Nihalsa and Motisa, the 
license would also terminate as they suffer- 
ed the siteto remain vacant, that is to 
say without erecting a building on it for 
nearly 30 years. The very purpose of the 
license to occupy the abadi site is that it 
should be used for residential purposes 
which necessarily involve building of houses 
on the site. 

Section 71 of the O. P. Land Revenue 
Act makes it clear thatthe abadi of a 
village is reserved for the residence of the 
inhabitants or for purposes ancillary 
thereto. A person who has a license to 
occupy the site must, therefore, use it for 
the purpcse of residence, that is he must 
erect a buildingon it for his dwelling. 
His failure to doso would be treated as 
an infringement of the terms of the license 
and bring about forfeiture of the license. 

It was held in Ranibahu v. Rao Narayan- 
rao (9) that where an occupant of an abadi 
site permanently ceases to use such site 
forthe purposes of a dwelling house, he 
becomes a pure licensee liable to be object- 
ed at the will of the landlord. It is no 
doubt difficult to define the length of the 
period which would justify an inference 
that the site bas permanently ceased to 
be used as dwelling house. In the present 
case both the Courts have found that the 
plaintiffs were using the site in some way 
or other unti] they were ejected. That 
would only show that they wanted to 
retain pcessession of the site but not that 
they had any intention to build a house. 
In view of the finding that the site stocd 
without a house upon it for such along 
period as 30 years. it can well be regard- 
ed as good evidence to prove that the 
plaintiffs had no intention of ever building 
a house on it. 

Under s. 62 (h)- of the Indian Easements 
Act, where the license totally ceases to be 
used as such for an unbroken period of 
twenty years and such cesation is not 
in pursuance of a contract between the 
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grantor and the licensee, the license is 
deemed to be revoked. This enactment 
is applicable to abadi sites as much as to 
any other class of land. As the plaintiffs 
have been proved to have totally ceased 
to use the site for the purpose of a dwel- 
ling house for which it must be presumed 
to have been granted, the license must be 
deemed to have been revoked so as to give 
a right to the landlord to re-enter the land 
and grant it to the defendants as he did. 

The result is that the appeal fails and is 
dismissed with costs. 


D, Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 927 of 1932 
September 10, 1936 
HorwiILy J. 

HALSNAD MADAPPAYA— 
‘APPELLANT 
versus 
P. MAHABALA RAO AND ANGTABR— 


RESPONDENTS 

Pleadings—Plaint — Limitation, plea of—Duty of 
plaintiff to show how his suit is in time~Limitation 
Act (IX of 1908), s. 19 — Acknowledgment, essentials 
of—Acknowledgment of decree debt—Mortgagor ac- 
knowledging his liability under mortgage in aliena- 
tion made after his parting with equity of redemption 
—Whether acknowledgment withins. 19 and binds his 
successor-in interest— Recital in mortgage deed that 
there were no prior mortgages—Recital, if safeguards 
mortgagee against existence of prior mortgage— 
Transfer of Property Act (IV of 1882), s. 92—Limita- 
tion against subrogated mortgagee—When starts— 
Pleas to save limitation. 

A plaintiff must show in his plaint how his suit is 
in itme; for the question whether the suit is intime 
must, if denied, be one of the issues in the case, and 
if the plaintiff does not explain how his suit is in 
time, it is impossible for the defendant to meet his 
tase. [p, 940, col. 2,] 

An acknowledgment, to save limitation, must either 
bea direct acknowledgment of the debt or an ac- 
knowledgment of sucha kind that an acknowledgment 
of the debt is inevitably implied. An acknowledg- 
ment of a decree debt is obviously not necessarily the 
same as an admission that if the debt which had 
ripened intoa decree had still been alive at the 
time of the acknowledgment he would have been 
liable, [p. 940, col. 2; p. 941, col. 1.] 

An acknowledgment by a mortgagor of his liability 
underthe mortgagein analienation made after 
parting with the equity of redemption, is against hig 
interest and amounts to an acknowledgment of liabili- 
ty within the meaning of s. 19, Limitation Act, and 
binds his successor-in-title, 

[Case-law referred to.] 

Obiter.— Where such an admission is not against 
his interest, it would presumably be held that suchan 
admission was no acknowledgment at all. 

Where there isa recital in the mortgage deed that 
there were no prior mortgages, the wording of 
the document, merely shows that the mortgagee ac» 
cepted that statement. It does not, however, safe- 
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guard the mortgagee against the existence of such a 
mortgage. [p. 941, col, 1.) 

The rights of the subrogated mortgagee are the 
rightsof the original mortgagee before he brought 
the suit and time begins to run from the original 
date of the mortgage. The subrogated mortgagee 
can, therefore, put forward to save limitation only 
such pleas as were available to the original mortgagee 
and such acknowledgments as might have occurred 
since he acquired his right to subrogation. [p. 943, 


col. 1] 
[Case-law reviewed.] 
S. O. A. against the decree of the District 


Court, South Kanara, in A. S. No. 279 of 
1931. 

Messrs. B. Sitarama Rao and K. FY. 
Adiga, for the Appellant. 

Mesers. B. Somayya, K. Sundara Rao and 
K. Vittal Rao, for the Respondents. 


Judgment.—On February 23,1918, de- 
fendant No. 1 executed the mortgage deed 
Ex. A, in favour of the plaintiff for 
Rs. 20,000. In this document were recitals 
by which the plaintiff held himself respon- 
sible for any loss that might accrue to 
defendant No.1 on the ground of his not 
paying off-certain debts out of the consider- 
ation. On the other hand, defendant No. 1 
held himself liable on the security of the 
same property for any excess amount that 
might be spent by the plaintiff in preserv- 
ing his mortgage rights. In Ex. A there 
wasa definie jecital that there were no 
prior mortgages. In fact, however, there 
was a mortgage evidenced by Ex.M dated 
January 15, 1900, frr Re. 400 on items 
Nos. 1 to 5 of the same property. In 1916 the 
mortgagee of that prior mortgage brought 
O. S. No. 180 of 1916, to which both the 
present plaintiff and defendant No. 1 were 
parties. During the course of the suit, on 
June 8, 1917, defendant No. 2 by Ex. J., 
purchased the equity of redemption. The 
property was brought to sale and both the 
plaintiff and defendant No. 2 filed petitions, 
Exs. O and I, to set aside the sale on 
payment of the decree amount. The 
plaintiff had filed the earlier petition and 
it was the plaintiff who was allowed to pay 
off the decree amount. 

_ The plaintiff, relying on the recital in 
Ex. A that on the same security defen- 
dant No. 1 would be liable for any excess 
amount spent by the plaintiff in preserving 
the morigaged property, has brought this 
suit for sale of the whole of the property 
subject to his own mortgage. The suit is 
opposed by defendant No. 2. who purchased 
the property in 1917. The District Munsif 
of Kundapur held that the recital in Ex. A 
feliea on by the plaintiff was not intended 
tohave any reference to prior mortgages 
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and so dismissed the suit. In appeal the 
District Judge of South Kanara, while up- 
holding the District Munsif's finding with 
respect to the interpretation of the relevant 
clause in Ex. A, held that the plaintiff is 
entitled by the principle of subrogation 
enunciated ing. 74 ofthe old Transfer of 
Property Act to maintain the suit against 
such items of the property as were mort: 
gaged by Ex. M and that the right of sub- 
rogation thus acquired was one that placed 
him in the position of a mortgagee under 
Ex. M. As this document was executed in 
1900, this suit is prima facie out of time. 
The District Judge, however, held that there 
was an acknowledgment of the mortgage 
debt by Ex, N on May 29, 1914, and again 
by Ex. lon October 6, 1918. He therefore 
gave a decree to the plaintiff for the mort- 
gage amount due under Ex. M from the 
date of the mortgage. 

In appeal it is contended, firstly, that as 
the plaintiff did not show in his plaint 
how the suit was not barred by limitation, 
he ought not to have been given a decree, 
and secondly, tbat Ex. I was not an 
acknowledgment of the mortgage debt and 
that the suit was not therefore in time, 
Itisno donbt true, as a general princi- 
ple, that a plaintiff must show in his 
plaint how his suit is in time; for the 
question whether the suit is in time must, 
if denied, be one of the issues in the case 
and if the plaintiff does not explain how 
his suit is in time, it is impossible for the 
defendant to meet his case. The District 
Judge held, and I think he is correct that 
the plaintiff had set out in his plaint all 
the facts from which one could imply 
subrogation: and it also appears that the 
documents relied on to save time had neces- 
sarily to be filed in the suit, and that in this 
particular case, the defendant was in no 
way prejudiced. When the question was 
argued in the first Appellate Court, defen- 
dant No.2 does not seem to have raised 
any objection to this omission; and I find 
no objection raised in the memorandum of 
cross-objections. I am not, therefore, pre- 
pared to interfere with the decree of the 
lower Appellate Court on this account. 

An acknowledgment, to save limitation, 
must either be a direct acknowledgment 
of the debt or an acknowledgment of such 
a kind that an acknowledgment of the 
debt is inevitably implied. Exhibit I is’ 
the petition filed by defendant No, 2 to set 
aside the sale in pursuance of the mort- 
gage decree andinit he states that the 
property that had been sold had been sold 
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to him by defendant No. 1 for Rs. 40,000, 
that the amount due under the decree is 
included in some other alienation, and 
that he had Jearnt that as the alienee did 
not pay the decree amount, the property 
covered by the sale in his favour had been 
sold. It is seen, therefore, that he files 
this petition because the property has 
been sold, i. e.he acknowledges the liabi- 
lity of the land under this decree and 
admits that he must satisfy the decree if 
the sale is to be set aside. An acknow- 
ledgment of a decree debt is obviously not 
necessarily the same as an admission that 
if the debt which had ripened into a 
decree had still been alive at the time of 
the acknowledgment he would have been 
liable. A similar case arose in an un- 
reported case of this Court, O. M. 8. A. 
No. 87 of 1919, where the same principle 
was enunciated. I, therefore, disagreeing 
with the lower Court, find that Hx. I does 
not save limitation. 


The plaintiff has three answers to defen- 
dant Nc. 2’s case. The first, which is the 
subject of his memorandum of cross-objec- 
tions, is that Ex. A makes express provi- 
sion for the safeguarding of the plaintiff 
against prior mortgages. The second is 
that Ex. O, dated March 28, 1919, which 
was a deed of transfer by defendant ' No. 1 
to another, is an admission. The third is 
that time runs against the plaintiff not 
‘from the date of the mortgage but from 
the date of his demand to set aside the 
sale. With regard to the first point, 
1 have been taken through Ex. A again 
and Lagree with the two lower Courts 
that it is not clear from Ex. A that any 
provision was made to safeguard the 
plaintiff against the existence of prior 
mortgages. There is a recital in Ex. A 
that there were no prior mortgages and 
from the wording of the document it 
would seem that the plaintiff accepted that 
statement. 

By Es. O, defendant No. 1, after he had 
parted with the equity of redemption and 
had therefore no interest in the property 
at all, fraudulently conveyed the property 
to another. In it he naturally makes no re- 
ference to his sale to defendant No. 2 but 
he does refer to the mortgage in question. 
Mr. Somayya for the plaintiff relies on a 
case reported in Modhugari Narayana v. 
Venkataramanna (1), which follows 
Krisnnachandra Saha v. Bhairab Chandra 


(D) AIR 1935 Mad. 899; 161 Ind, Cas, 924;8R M 
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Saha (2), Ramesam, J., in the Madras 
case, has reviewed all the previous decisions 
on the point and he holds that in all cases 
a mortgagor, even after he has parted with 
his equity of redemption, can bind his suc- 
cessors-in-title by his admissions. 

In the earlier cases, such as Lakshmanan 
Chetty v. Muthaya Chetty (3) and Yegna- 
narayana Y. Venkata Krishna Rao 86 Ind. 
Oas. 434 (4). it had been held that ack- 
nowledgments by a mortgagor who has 
parted with his equity of redemption would 
be binding on his successors-in-title only 
if he still had some interest in the pro- 
perty. This is what Pandalai,; J. says in 
Muthu Chettiar v. Muthusami Ayyangar (5), 
and this would seem to be in accordance 
with the wording of s. 19, Limitation Act, 
which refers to an acknowledgment of 
liability by a party against whom a right 
is claimed or by a person through whom 
he derives title. If the mortgagor has no 
interest whatever in the property and is 
not personally liable for the mortgage 
debt, it would seem that he has no liability 
to acknowledge. To allow limitation to 
be saved by admissions where there is no 
liability, would open the door to fraud. 
Jackson, J. in Muthu Chettiar v. Muthusami 
Ayyangar (5), in laying down the law that 
an admission after sale of the equity of 
redemption will save limitation, does not 
make any qualification; but Pandalai, J. 
does. In that case, as in all the earlier 
cases, the mortgagor did have some liabi- 
lity to acknowledge. 

In Lakshmi Naidu v. Gunnamma (6), a 
passing reference with approval is made to 
Muthu Chettiar v. Muthusami Ayyangar (5), 
but there, too, there was a liability to 
acknowledge. There was also a liability 
in Modhugari Narayana v. Venkataramanna 
(|), in which Ramesam, J. relied on the 
judgments of Jackson, J. in Muthu Chettiar 
V. Muthusami Ayyangar (5), and the learned 
Judge in Lakshmi Naidu v. Gunnamma (6) 
and Krishnachandra Saha v. Bhairab 
Chandra Saha (2), who discussed the ques- 
tion generally, and came to the conclusion 
that an acknowledgment by a mortgagor 
after sale of the equity of redemption would 


(2) 32 O 1077;9 O W N 868. 

(3) 40 M L J 126; 62 Ind. Oas. 833; A I R 1920 Mad. 
1026; 29 ML T 189. 

(4) 86 Ind. Oas. 434; A I R 1925 Mad. 1108, 

(5) 55 M 758; 133 Ind. Cas, 632; A I R1932 Mad. 516; 
63 ML J 111; (1932) M W N 614; Ind. Rul, (1932) Mad. 
601; 36 L W 44. 

(6) 58 M418; 154 Ind. Cas. 1053; A I R 1935 Mad, 
ee 68M LJ 470;41 L W 94; (1935) MW N17;78 
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bind those who succeeded to his title. Pre- 
sumably, the reason why no case where 
there had been an acknowledgment by a 
person who had no right at all has been 
quoted is that it is very difficult to conceive 
of a case in which there can be an acknow- 
ledgment by a person who had no 
interest, 
occasion could arise on which he would 
be called upon to give an acknowledg- 
ment. Even in the present case, defen- 
dant No. lin making the acknowledgment, 
was making a statement against his own 
interest : for the making of such an ack- 
nowledgment naturally lessened the amount 
of consideration. The acknowledgment was, 


therefore, one to which some value can be - 


attached, I feel bound to follow the 
Division Bench ruling in Modhugari Nara- 
yana v. Venkataramanna (1), and Ido not 
think that it can work any hardship: be- 
cause if such a rare case did arise in 
which a mortgagor made an admission 
which was not against his interest, it 
would presumably be held that such an 
admission was no acknowledgment at all. 
I therefore find that Ex. O does amount to 
an acknowledgment and that the suit is 
therefore in time. 

The third contention raised on behalf of 
the plaintiff is that time runs from the 
date of payment, and as an example of 
the injustice that might result from any 
other interpretation of s. 74 of the old 
Transfer of Property Act, it is pointed out 
that if a suit on mortgage is filed just 
within 12 years, then the sale might not 
take place until more than 12 years had 
elapsed and that by the time a person 
made the payment, more than 12 years 
would have elapsed from the date of the 
mortgage : and that his remedy would be 
barred before he even made the payment. 
I should imagine, however, that this could 
not happen if a mortgagee was really 
diligent: because he could always ascer- 
tain irom the Registrar's Office if there 
were any prior mortgeges; and it would 
be in his own interest to see that he 
was not left in a position in which he 
would have no remedy for any payment that 
he might make tosave the property. Tre 
principle enunciated in s. 74, Transfer of 
Property Act, is the old English principle of 
subrogation. It was a purely equitable relief 
and enabled a person who pays off the 
amount due under a mortgage to be placed 
in the same position as the mortgagee 
was under his mortgage. | can understand 


ph argument that from the date of pay- 
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ment the person who made the payment 
would have some sort of personal remedy, 
but I do not see under what principle of 
law he would be entitled to a charge on the 
property from the date of payment. 

There seems to be no provision in the- 
Transfer of Property Act or elsewhere 
that would justify a presumption that 
from the date of payment some sort of 
charge was established. Such a charge 
would not be by subrogation but some- 
thing entirely different. I have been 
referred by Mr. Somayya to Bora Shib 
Lal v. Munni Lal (7) and Parvati Ammal 
v. Venkatarama Aiyar (8) in both of which 
cases there were remarks and findings 
which justify Mr. Somayya’s contention. 
The question came up for consideration in 
Kotappa v. Raghavayya (9) by Wallace and 
Madhavan Nair, JJ. Wallace, J. was the 
Judge who decided Parvati Ammal v. Ven- 
katarama Aiyur (8) and his judgment in 
Kotappa v. Raghavayya (9) was devoted to 
explaining why he had come to his decision 
in Parvati Ammal v. Venkatarama Aiyar 
(8) which he then considered to be wrong, 
Madhavan Nair, J. in his judgment refer- 
red to Bora Shib Lal v. Munni Lal (7), 
and Parvati Ammal v. Venkatarama 
Aiyar (8) and dissented from them. He 
says: 

The fact that a decree has been passed and the 
mortgage has become merged ina decree does not, 
therefore, make any difference. The obtaining of 
a decree does not put an end to the charge on the 
property; after the passing of the decree, the 
charge attaches itself to the decree and the puisne 
mortgagee, by making the payment, becomes 
entitled by virtue of s. 74, Transfer of Property Act, 
to enforce that charge.” 

In Kotappa v, Raghavayya (9) the per- 
son who had paid off the mortgage-debt 
and claimed subrogation was the defend-' 
ant, as he was in Karuppan Chettiar v. 
Venkataperumal (10). In the latter case, 
it was held that whatever may be the law of 
limitation with regard to the bringing of a 
mortgage suit by a mortgagee-plaintiff, it: 
was always open to the defendant to hold up 
the mortgage asa shield against a suit for- 
possession if that mortgage had not been’ 
discharged. Kotappa v. Raghavayya (9). 
was referred toand it was pointed out that if ` 
that decision went as far as to say that the 
defendant was barred by limitation from 


(7) 44 A 67; 63 Ind. Oas. 604; A I R 1922 All. 153; 19. 
L J 840 
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(8) 47 ML J 316; 81 Ind. Cas. 7171;A 1 R 1925 Mad. 
80; (1924) M W N 510; 20 L W 278 

(9) 52M L J 532; 102 Ind. Oas. 316; AIR 1927 Mad 
631; 50 M 626: 26 L W 501. 

(Q0) AIR 1929 Mad. 465; 116 Ind. Oas. 841; Ind. 4 
Rul, (1929) Mad. 633, 


i 
` 


“tions is dismissed with costs. 


1938 


setting forth such a plea it was wrong. 
The correctness of Kotappa v. Raghavayya 
(9) in describing the effect of subrogation 
and its effect on the question of limitation 
against a plaintif was not, however, doubt- 
ed. From a review of the above cases it 
would seem that the rights of the plaintif 
were the rights of the mortgagee before he 
brought the suit and that time begins to 
run from the original date of the mort- 
gage. The subrogated mortgagee-plaintif 
can, therefore, put forward to save limita- 
tion only such pleas as were available to the 
original mortgagee and such acknowledg- 
ments as might have occurred since he 
acquired his right to subrogation. 

In view of my finding thar Ex. O saves 
limitation, it follows that the appeal has to 
be dismissed with costs. A memorandum 
of cross-objections has been filed in res- 
pect of the interpretation of Ex. A, object- 
ing to the limitation imposed by the lower 
Appeliate Court with regard to the pro- 
perty that could be proceeded against by 
the plaintiff in satisfaction of his subrogat- 
ed right. 1 have already held that 
Ex. A has been correctly interpreted. The 
memorandum of cross-objections also re- 
fers to certain miscellaneous claims all 
disallowed by the lower Appellate Court; 
but in view of my findings above, they do 
not arise and are not pressed. Another 
objection raised in the memo of cross- 
objections is that the costs of the plaintiff 
were disallowed in the trial Court, the 
reason given by the lower Appellate Court 
being that the plaintiff had not set forth 
his true case in the plaint and had also to 
some extent not succeeded. I do not feel 
justified in interfering with this order. 
Both sides agree that as the plaintiff is 
found only to have the rights of the prior 
mortgagee against items Nos. 1 to 5, he is 
entitled to sell them free of the usufructuary 
mortgage and not, as the lower Appellate 
Court has ordered, subject to the mort- 
gage. With the exception of this modifi- 
gation, the memorandum of cross-objec- 
Leave to 


ar ippeal refused. 
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ALLAHABAD HIGH COURT 
Full Bench 
Civil Revision Nog. 83 and 84 of 1937 
April 20, 1938 
IQBAL AHMAD, HARRIES AND 
RaAOHHPAL SINGH, JJ. 
Shah OBATURBHUJ — DEORBE- HOLDER — 
APPLIOANT 
versus 
Shah MAUJI RAM—JUDGMENT-DEBTOR 
—OpposiTs Party 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
as. 5 (2), 5 (1)—Interference by High Court under 
s. 115, Civil Procedure Code (Act V of 1908), with 
orders passed by Courts under s. 5 (1)—Application 
under 3. 5(1), if can be made only to Court of first 
instance that dealt with suit—Words “any decree for 
money” in cl. (1), 8. 5, meaning of—Interpretation of 
Statutes. 

Section 115, Civil Procedure Oode, is one of wide 
application and embraces all cases decided by Courts 
subordinate to High Court. By s. 2 (5), U. P. Agri- 
culturists’ Relief Act, “Court” is defined as meaning 
“a Civil Court.” It follows that the Court exercising 
jurisdiction under s.5 ofthe Actis a Civil Gourt, 
and, as such, subordinate to High Oourt. The High 
Court is, therefore, in accordance with 8. 115, Civil 
Procedure Code, competent to revise the order pass- 
ed by a Court under s. 5, Agriculturists’ Relief 
Act. There is nothing in that Act that canbe in- 
terpreted to divest the High Court either expressly 
or by necessary implication of the revisional juris- 
diction conferred by s. 115, Civil Procedure Code. 
The mere fect that a right of appeal is denied to a 
litigant is no ground for holding that he is debar- 
red from invoking the revisional jurisdiction of 
the High Court. The provision in cl. (2) of s. 5 
that “the decision of the Appellate Court shall be 
final ", means no more than this that the order 
passed by the Appellate Court cannot be made the 
subject of a second appeal. The provision about the 
finality of the decision of the Appellate Court con- 
tained in cl. (2) of s.5 cannot, therefore, warrant the 
inference that the Legislature intended in any way to 
limit or control the revisional jurisdiction conferred 
on the High Uourt by s. 115, Civil Procedure Code. 
Ashraf v. Saith Mal (2),\relied on. [p. 945, cols. 1 & 2, 

The words “the Court” that “passed” the 
decree in s 5, Agriculturists’ Kelief Act, cannot be 
interpreted in the same sense in which the phrase 
“Qourt which passed 'a decree” is defined in 
s. 37, Civil Procedure Code, for the simple reason 
that an application under s. 5 is not an applica- 
tion “in relation to the execution of” a decree. 
AD application in relation to execution of a decree 
is ordinarily made by a decree-holder and not by 
a judgment-debtor, whereas an application under 
s. 5 must necessarily be made by a judgment-debtor 
and not by a decree-holder. Therefoie, an applica- 
tion under s.5 (1) can be made only tothe Vourt 
of first instance that dealt withthe suit or to the 
Court to which the business of the Court of first 
instance that decided the suit may have been trans- 
ferred. Pirthipal Singh v. Raghubar Dayal (3), 
relied on. [p. 947, col. L.] 

It is one of the recognized canons of interpreta- 
tion of statutes that the words used in a statute 
should normally be given their plain and ordinary 
meaning. But if such a method of interpretation 
leads to manifest anomalies and is calculated to 
defeat the professed and declared intention of the 
Legislature it isopen to the Courts to give a go- 
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by tothe rule mentioned above and to so interpret 
the words ueed as to give effect to the intention of 
the Legislature. While the words “any decree for 
money " are of general application, a consideration 
of the other provisions of the other provisions of 
the Act leads to the conclusion that these words were 
used by the Legislature in a restricted and not in 
a general sense. As the procedure of the Court 
under s. 5 (1) is tobe regulated by the provisions 
of s. 3, the decree for money contemplated by s. 5 
must be a decree of the same description as is re- 
ferred to in s 3. This leads to the conclusion that 
the words “any decres for money ` used in s, 5 
mean decrees for money passed with respect to a 
Joan: as defined by the Act and not a decree for 
damagee sustained by the decree-holder in con- 
sequence of his malicious and wrongful prosecution 
by the judgment-debtor. Nihal Singh v. Ganesh Das 
Ram Gopal (4) and Yusuf Husain Beg v. Wagar Ali 
Beg (5), dissented from. [p. 947, col. 1; p. 948, col. 2.] 


O. R. against the order of the Civil Judge, 
Mainpuri, dated November 21, 1936, 

Mr. S. N. Katju, for the Applicant. 

Mr. S. B. Johari, for the Opposite 
Party. š 


Iqbal Ahmad, J.—The questions of law 
that arise for decision in this and the con- 
necied Civil Revision No. 84 of 1987 are: 
(l; Whether this Court can, in the exercise 
ot its revisional jurisdiction, interfere with 
orders passed by Courts below under 
s. 5 (1). U. P. Agricuiturists’ Relief Act 
(Act XXVI of 1934)? (2) Whether an 
application for the conversion of a decree 
for money into a decree payable by instal- 
ments is to be filedin the Court of first 
instance which decided the snit or in the 
Court which on appealor revision passed the 
ultimate decree in the cause ? and (3) Whe- 
ther the words “any decree for money” in 
s. 5, U. P. Agriculturists’ Relief Act mean 
only a decree passed on the basis of a 
“Joan” as defined by the Act or include 
decrees for money of any description what- 
soever? The answer to these questions 
depends on the true interpretation of s. 5 
of the Act, the relevant portion of which is 
as follows: : i A 

“5 (1) Notwithstanding anything contained in 
the Code of Civil Procedure, 1908, the Court shall, 
unless for reasons to be recorded directs it other- 
wise, at any time, on the application of the judg- 
ment-debtor and after notice to the decree-holder, 
direct that any decree for money or preliminary 
decree for sale or foreclosure passed by it or by 
any Court whose business has been transferred to 
it against an agriculturist, whether before or after 
this Act comes into force, shall be converted into 
a decree for payment by instalments drawn up in 
such terms as it thinks fit in accordance with the 
PL oa ths application of the judgment«deb- 
tor, the Court refuges to grant instabnents, or 
grants a number or period of instalments which 
the judgment-debtor considers inadequate, its order 
shall be appealable to the Court to which the 
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Court passing the order is immediately subordinate, 
ad, the decision of the Appellate Court shall be 
nal,” 


The facts giving rise to the two applica- 
tions in revision are undisputed and are as 
follows: Shah Chaturbhuj, the applicant in 
the two civil revisions before us, brought 
two suits for damages for false and malici- 
ous prosecution against Shah Mauji Ram, 
the-opposite party in the two cases. Both 
the suits were dismissed by the trial Gourt 
but, on appeal to this Court, both the suits 
were decreed on December 3, 1935. On 
August 31, 1936, Mauji Ram filed two 
applications in the Court below (the trial 
Court) praying that the decrees in favour 
of Chaturbhuj be coverted iato instal- 
ment decrees in accordance with the pro- 
visions of s. 5, U. P. Agriculturists’ Relief 
Act. The learned Civil Judge granted 
those applications and ordered the pay- 
ment of the decrees by instalments extend- 
ing over a period of six years. Shah 
Chaturbhuj, the decree-holder, has come 
up in revision to this Court and assails 
the validity of the orders passed by the 
learned Civil Judge on the ground that 
s. d of the Act has no application to the 
decrees obtained by him. 


Before we proceed to consider this con- 
tention we must deal with a preliminary 
objection that has been raised on behalf of 
Mauji Ram, opposite party, to the hearing 
of these revision applications. It is con- 
tended on his behalf that this Court is not 
competent to exercise revisional jurisdic- 
tion with respect to orders passed by 
Courts below under s. 5 (1) of the Act, and 
in support of this contention reliance is 
placed on cl. (2, of the section that has 
been quoted above. It is pointed out that 
though a rigat of appeal is given by that 
clause to a judgment-debtor such a right 
is denied to the decree holder, and it is 
argued that the Legislature could not 
therefore have intended to give to the 
decree-holder the right to challenge an 
order under s. 5 (1) by means of an appli- 
cation in revision to this Court. Further, 
emphasis is laid on the provision in cl. (2) 
that “the decision of the Appellate Court 
shall be final’. It is said that the remedy 
provided by cl. (2) of s. 5 for challenging 
orders passed by a Oourt under cl. (1) of 
that section is exhaustive, and, as such, an 
application in revision to this Court is 
barred. In this connection reference is made 
to s. 167, Agra Tenancy Act (Act IL of 1901) 
and to the decision of this Qourt in 
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Bhagwat’ Das v. Chhedi Koeri (1). Bec- 
tion 167, Tenancy Act, provides that : 

“All suits and applications of the nature specified 
in Sch. 4 shall be heard and determined by the 
Revenue Courts and, except in the way of appeal, 
as hereinafter provided, no Court other than a 
Revenue Court shall take cognizance of any dis- 
pute or matter in respect of which any such suit 
or application might be brougnt or made.” 

It was held by a Full Bench in Bhagwat 
Das v. Chhedi Koeri (1) that s. 167, 
Tenancy Act (Act If of 1901) is a bar 
to the exercise by the High Court of its 
powers in its revisional jurisdiction, in 
any suit cr application relating to a dispute 
under the Tenancy Act. It is contended 
that the provisions of cl. (2) of s. 5 are 
analogous to the provisions of s. 167, 
Tenancy Act, and accordingly this Court is 
debarred from exercising revisional jurisdic- 
tion with respect to orders passed by the 
Courts below under s. 5, Agriculturists’ 
Relief Act. In our judgment the preliminary 
objection is without force. 

The revisional jurisdiction of this Court 
is defined and regulated by s. 115, Oivil 
Procedure \Ocde. By that section this 
Court is empowered to exercise revisional 
jurisdiction with respect to all cases “decid- 
ed by any Court subordinate to” this Court 
provided the conditions laid down by cl. (a) 
orci. (b) oral. (c) of that section are satisfied. 
The section is one of wide application and 
embraces all cases decided by Uourts sub- 
ordinate to this Court. By s. 2 (5), Agri- 
culturists’ Relief Act “Gourt” is defined as 
meaning “a Oivil Court”. It follows that 
the Court exercising jurisdiction under 
8. 5 of the Act is a Civil Court, and, as 
such, subordinate to this Court. This Court 
is, therefore, in accordance with s. 115, 
Civil Procedure Code, competent to revise 
the order passed by a Court under s. 5, 
Agriculturists’ Relief Act. There is nothing 
in that Act that can be interpreted to divest 
this Court either expressly or by necessary 
implication of the revisional jurisdiction 
conferred by s. 115, Civil Procedure Code. 

By cl. (2), 8. 5, a judgment-debtor is no 
doubt placed in a more favourable position 
than a decree-holder in the matter of appeal 
and a right of appeal is not given to a 
decree-holder against an order passed under 
el. (1) of that section. But the mere denial 
to the decree-holder of a right of appeal 
cannot warrant the inference that the 
Legislature imtended to bar the revisional 
jurisdiction of this Court. In the first place 
the remedy open to a litigant by means 


(1) 24.4 L J 537; 95 Ind. Oas. 559; A IR 1926 All, 
398; L R7 A 273 Rev. (F B}, : 
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of an application in revision to this Court 
is a much narrower and restricted remedy 
than the remedy open to him by way of 
appeal. It follows that the mere fact that 
a right of appeal is denied to a litigant is 
no ground for holding that he is debarred 
from invoking the revisional jurisdiction of 
this Court. In the second place the jurisdic- 
tion of this Oourt to revise the orders 
passed by the Courts below is independent 
of a motion being made by a party to the 
case. This Court can of its own motion 
exercise its revisional jurisdiction even 
though no application has been made for 
the revision of the order passed by a Sub- 
ordinate Court. The fact that a right of 
appeal is not given to the decree-holder 
cannot therefore in any way affect the 
jurisdiction vested in this Court by s. 115, 
Oivil Procedure Code. 

In our judgment the provision in cl. (2) 
ofs. 5 that “the decision of the Appellate 
Court shall be final” means no more than 
this that the order passed by the Appellate 
Court cannot be made the subject of a 
second appeal. The U. P. Hncumbered 
Estates Act (Act XXV of 1934) was passed 
by the local Legislature in the same year 
in which the U. P. Agriculturists’ Relief 
Act was passed. The former Act was 
passed to provide for the relief of encum- 
bered estates and the latter Act was 
passed to provide relief to. agriculturists 
from indebtedness. The objects with which 
the two Acts were passed were almost 
similar. By s. 45, Encumbered Estates 
Act provision is made as regards appeals 
against decisions, decrees or orders passed 
under that Act. Clause 5, s. 45 of that Act 
provides that “the decision on an appeal 
under this section shall be final.” This provi- 
sion in the Encumbered Estates Act was 
the subject of interpretation by this Court 
in Ashraf v. Saith Mal (2) and it was 
held that the- word “final” as used in s. 45 
(5) could only mean “not subject to appeal.” 
It was further held in that case that the 
oner ofthe Appellate Court passed under 
s. 45 

“could not be finalin the sense that the power to 
interfere in revision is shut out and consequently 


the High Court has power to interfere in revision 
under s. 11£, Civil Procedure Code.” 


The provision about the finality of the 
decision of the Appellate Court contained 
in cl. (2), 8. 5, cannot therefore warrant 
the inference that the Legislature intended 
in any way to limit 01 control the revi- 

(2) (1937) A LJ 1101;. 173 Ind. Cas, 136; A I R 1938 


All. 47; 1L RB (1938) All 110; 1938 R D 79; 10 R A 
462; 1938 A L R92, 


946 


sional jurisdiction conferred on this Court 
by s. 115, Civil Procedure Code. The 
argument based on the provisions of s. 167, 
Agra Tenancy Act (Act II of 1901) is without 
force. By that section all Courts other 
than the Revenue Courts are forbidden 
from taking cognizance, except by way of 
appeal, of suits and applications referred 
to in that section. No such provision has 
been enacted in the U. P. Agriculturistes’ 
Relief Act. We therefore overrule the 
preliminary objection and pass to the con- 
sideration of the second question formulated 
above. The power to fix instalments is 
iven by cl. (1), s. 5 of the Act to the 

ourt that “passed” the decree or to the 
Court to which the business of the Court 
passing the decree has been transferred. 
In the present case we are concerned with 
the question as to whether an application 
under s. 5 is to be made to the trial 
Oourt by which the suit was decided or to 
the Court which, on appeal or revision, may 
have passed the ultimate decree in the 
cause. It is argued on behalf of the deeree- 
holder applicant that applications under 
s. 5 (1) can be entertained only by the 
Court that passed the decree that is sought 
to be converted into a decree for payment 
by instalments and by no other Court. It 
is contended that as the decrees in the 
present case were passed on appeal bs 
this Court, the learned Civil Judge had no 
jurisdiction to entertain the application for 
fixing of instalments. 

On the other hand it is contended on 
behalf of the judgment-debtor that the 
only Court that is competent to entertain 
an application under s.5 is the Court of 
first instance which dealt withthe suit that 
culminated in the decree which is sought 
to be converted into a decree for payment 
by instalments. The answer to the question 
raised is beset with difficulties of varying 
degree, but after giving due weight to all 
that has been urged by the learned Counsel 
for the parties, we have come to the con- 
clusion that the Court contemplated by 
s. 5(1) is the Court of first instance and 
not the Court which may have passed, 
either on appeal or in revision, the ulti- 
mate decree in the cause. It has been held 
in a series of cases by all the High Oourts 
in India that the decree of the trial Court, 
whether affirmed, modified or reversed by 
an Appellate Court, merges in the decree of 
the Appellate Court and the only decree 
that is capable of execution is the decree of 
the ultimate Court of Appeal. It is there- 
fore obvious that in a case in which a 
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decree has been passed by an Appellat 
Court the applicaticn under s. 5 (1) mus 
have reference to the decree of the fina 
Court of Appeal and not to the decree o. 
the trial Court. In this view of the matte: 
it can be argaed with great force that the 
Court mentioned in s. 5 (1) must be the 
Court that passed the ultimate decree ir 
the case. But there is an insurmountable 
difficulty in the way of accepting this argu: 
ment. It is clear that by cl. (2) of s. 5. 
the Legislature has given the judgment 
debtor a right of appeal to the Court tc 
which the Court passing the order under 
cl. (1) of that section is subordinate. Ifthe 
contention on behalf of the decree-holder 
is accepted, it would lead to this anomaly 
that in cases in which this Court hae 
passed a decree on appeal, the order passed™ 
by this Court under cl. (1) of s. 5 will not 
be appealable for the simple reason thai 
this Court is the highest Civil Court om 
Appeal in the Province [vide s. 3 (24) of the 
General Clauses Act]. It was suggested 
that an appeal against an order passed by 
this Court under cl. (1) of s. 5 may he 
taken to His Majesty in Council. This sug- 
gestion, however, does nct meet the diffi 
culty for the simple reason that the Privy 
Council even if it isa Court (a matter one 
which we express no opinion), it isnot æ 
Court to which this Court is subordinate 
within the meaning of cl. (2) of s. 5 of the 
Act. Again ifthe contention advanced ope 
behalf of the decree-holder is correct, ane 
application under s. 5 (1) of the Act will 
have to be made to His Majesty in Council 
in cases in which the ultimate order hae 
been passed by His Majesty in Council. Ip 
such a case it cannot be contended that the 
judgment-debtor will have a right of appea’ 
because itisimpossible to imagine of c 
Court to which the Privy Council may be 
subordinate. 

Apart from this a consideration of the 
general scheme of the Act leads to the 
irresistible conclusion that the Legislature 
by s. 5 (1) intended to confer jurisdiction 
only on the trial Court or on the Court te 
which the business of the trial Court maye 
have been transferred to convert decrees 
for money into decrees for payment by 
instalments. The Act was passed with the 
professed object of giving relief to agricul 
turists from indebtedness and it is difficul 
to believe that the Legislature could have 
intended that the agriculturists seeking 
relief under s. 5, should be put to the ex- 
pense and trouble of coming to this Cour! 
in order to havea decree for money con 
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verted into a decree payable by instalments. 
In many cases applications in revision are 
filed in this Court against decrees passed by 
Small Cause Court Judges. If we were to 
wWive effect to the contention of the decree- 
holder, we will have to hold thatin all such 
cases this Court and this Court alone could 
convert decrees in Small Cause Oourt suits 
into decrees payable by instalments. This 
would lead to an anomalous state of affairs 
asin most cases the relief gained by the 
agriculturist under s.5 (1), would not be 
«ommensurate with the amount of expense 
mand trouble that he would have to incur 
«with a view to get that relief. 

On behalf of Mauji Ram, opposite 
party, reliance was placed on s. 37, Oivil 
"Procedure Oode, which defines the phrase 
“Oourt which passed a decree” as includ- 
ing “in relation to the execution of dec- 
tees” the Court of first instance. It was 
suggested that the interpretation should 
be put on the words “the Court” that 
“passed” the decree ins.5, Agriculturists’ 
Relief Act. We find it difficult to accede 
to this contention for the simple reason 
that an application under s. 5, is not an 
application “in relation to the execution 
of” a decree. An application in relation to 
execution of a decree is ordinarily made by 
a decree-holder and not by a judgment- 
debtor, whereas an application under s. 5, 
must necessarily be made by a judgment- 
debtor and not by adecree-holder. It is, 
therefore, impossible to hold that an ap- 
plication under s. 5, is an application in 
telation to the execution of a «decree; the 
more so as an application under s. 5, can 
be made even though proceeding for exe- 
cution may not have been initiated by the 
décree-holder or even contemplated by him. 
We, therefore, hold that an application 
under s. 5 (1), can be made only to the 
Court of first instance that dealt with the 
suit or to the Court to which the business 
of the Court of first instance that decided 
the suit may have been transferred. This 
was the view taken by the Oudh Chief 
Court in Prithipal Singh v. Raghubar 
Dayal (3). 

The question, however, remains whether 
the decrees for damages for false and mali- 
cious prosecution obtainad by Chaturbhuj, 
applicant, were decrees “for money” within 
the meaning of that phrase in s. 5 of the 
Act. The words used in s. 5, are “any 
decree for money” and these words are 

(3) 1935 O W N 1094; 158 Ind. Oas. 427; A I R 
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undoubtedly words of very wide import. 
According to their plain and ordinary 
meaning, these words embraced decrees 
for money of eyery dsscription. It is ac- 
cordingly contended on behalf .of the judg- 
ment-debtor opposite party that s. 5, is 
generalin its scope and it applies to all 
decrees for money irrespective of the fact 
whether those decrees were passed on the 
basis of a loan. In this connection it is 
argued that the Court can convert all dec- 
rees for money into decrees payable by 
instalments and that where a money decree 
has been passed it isnot permissible for the 
Court to go behind the decree in order to 
assertain the nature of the transaction that 
formed the basis of the decree. On the 
other hand it is contended on behalf of 
the decree-holder that the words “any decree 
for money” mean only decrees passed for 
recovery of loans and not decrees for 
damages for false and malicious prosecution. 

It is one of the recognized canons of 
interpretation of statutes that the words 
used in a statute should normally be given 
their plain and ordinary meaning. But if 
such a method of interpretation leads to 
manifest anomalies and is calculated to 
defeat the professed and declared intention 
of the Legislature, it is open to the Courts 
to give a go-by tothe rule mentioned above 
and to so interpret the words used as to 
give effect to the intention of the Legisla- 
ture. While the words “any decree for 
money” are of general application, a consi- 
deration of the other provisions of the Act 
leads to the conclusion that these words 
were used by the Legislature in a restrict- 
ed and notin ageneral sense. As observ- 
ed above, the U. P. Agriculturisis’ Relief 
Act was passed with the object of giving 
relief to agriculturists from indebtedness, 
A decree for damages for false and malici- 
ous prosecution-is surely nota decree to 
enforce payment of adebt. It isa decree 
for damages sustained by the decree-holder 
is consequence of his malicious and wrong- 
ful prosecution by the iudgment-debtor. 
By s. 5 (1), the Court is authorized to con- 
vert a decree for money into a decree for 
payment by instalments “in accordance 
with the provisions of s. 3.” Section 3 
authorizes the Court to tix instalments for 
the payment of “the total amount found 
due for principal interest” at the time of 
passing a decree for money. The mention 
of principal and interest in the section 
leads to the conclusion that s. 3, is confined 
in its operation only to decrees passed for 
recovery of loans. As the procedure of the 
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Court under s. 5 (1), ie to be regulated by 
the provisions of s. 3, the decree tor money 
contemplated by s5. ©, must be a decree of 
the same description as is referred to in 
s. 3. ‘this leads us to conclude that the 
words “any decree for money” used ins. 5, 
mean decrees for money passed with res- 
pect to a lcan as detinea by the Act. 

‘This conclusion becomes irresistible when 
one turns to s. of the Act. Sections 3, 5 
and 8 are in Oh. If of the Act. Clause L 
of s8. 8, provides that : 

“No person shall be deemed to be an agriculturist 
for the purposesof this chapter, unless he was an 


agriculturist both at the time of the advance of 
the loan as well as at the date of the suit.” 


Section 5 (1) makes provision only with 
-Tespect to decrees passed against agricul- 
turista, Secticn 5 read with s. 8, therefore, 
demonstrates that the decrees contemplated 
by s. ô, are decrees with respect to loans, 


“Loan” is defined by s. 2 (10) (a), as mean- 


ing is 

“an advance tu an agriculturist, whether of money 
or in kind, and shall include any transaction 
which is im substance a loan, but shall not 
inelude......” 


A wansaction of loan is generally the 
outcome of a contract between the parties 
whereas a decree for damages for false and 
malicious prosecution is in consequence of 
a tortious act committed by the judgment- 
debtor, ‘he decree ior damages is passed 
not in enforcement of any contractual obli- 
gation but to compensate the decree-holder 
for the wrong done to him by the judg- 
ment-debtor. Further a decree for damages 
15 not a decree with respect to an advance 
made to the judgment-debtor, nor is such a 
decree the outcome of any transaction 
which may be characterized ‘in substance’ 
as‘a transaction of loan.’ For the reasons 
given above we hold that the Court below 
had no jurisdiction to convert the decrees 
neld by Chaturbhuj, applicant, into decrees 
ior payment by instalments. The view 
that we take is oppused 10 the decisions of 
the Oudh Chief Court in Nihal Singh v, 
Ganesh Das Kam Gopal (4) and Yusuf 
Husain beg v.Wagar Ali Beg(5), but tor the 
reasons given above we respectiully dis- 
sent irom those decisions. We accordingly 
allow these two applications im revision, set 
aside the crders passed by the Court below 
aud dismiss the applications hled by Mauji 
Ram, opposite party, for the conversion of 


(4) A IR 1937 Oudh 124; 165 Ind. Oas. 469; 1936 
OW N 1158; 1936 O L k 053; 9k Ogis; 1956k D 
580, 

(5) A 1 R1937 Oudh 487; 110 Ind. Cas. 867; 1937 
ow N 889; 19370 L k 491;10R O 60; 1937 k D 
402, 
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the two decrees into decrees payable by 
instalments. The applicant is entitled to 
his costs both in this Oourt and in the 
Courts below. 

S. Applicaiions allowed. 


OUDH CHIEF COURT 
Criminal Revision Application No. 31 of 
1938 
May 11, 1938 
HAMILTON, d. 

ABDUS SATLAR AND 0OTHERS— 
APPLIOANTS 


versus 
KING EMPEROR—COMPLAINANT— 


OPPOBITE Party 

Criminal Procedure Code (Act V of 1898), 88. 106, 
118, 120 (2),514—Bond executed for keeping peace by 
accused, ty can be forfeited on his committing offence 
under s, 323, Penat Code (Act XLV of 1860)—Urder 
toexecute bond to keep peace for one year—Appeal 
from and stay of, during its pendency — ‘lime, 
when begins to run— Inability of surety under 
Criminat Procedure Code, if different fromthat of 
surety under Civil Procedure Code—s. 118 is res- 
trictwe of s,106—Liability of surety and principal 
is joint and several—Bond executed by person with 
sureties for keepiny peace—Peace not kept—Amount 
greater than under bund, if can be forfeited. 

When an accused has been ordered to execute a 
bond with sureties tor keeping peace and the bond 
is 60 executed and the accused subsequently commits 
an offence under s, 42%, Penal Uode, there is a breach 
of peace which entitles the Magistrate to forfeit the 
bond and the sureties, 

Where an accused is ordered to execute a bond with 
sureties for kevpimg peace forone year and an 
appealis lodged trom such crder together with an 
application tor stay of the order and the Appellate 
Court suspends the order until the decision of thé 
appeal, the time from which the period of one year 
begins to run is the date of the order of the Appellate 
Court possibly after deduction of the time between 
the original order of the Magistrate and the order 
of the Appellate Court staying such order. Darsu v. 
emperor A), referred to, i 

Where a person is oraered to execute a bond with 
sureties for keeping peace, the fact that the real 
object of the Urown 18 to have the peace kept and not 
to obtain money, does not necessarily lead to the con- 
clusion that thu liabilities ot the sureties under the 
Code of Criminal Procedure are diflerent from those 
of sureties under the Civil Law. paligram Sangh vV. 
Emperor 2), dissented,from. |p. 90, col. 2.] 

Section 114, Uriminal rroceaure Uode, is, as regarde 
those provisions, ieally restrictive or s. 10b. In 
vther woras, although tue maximum is tixed by s. lut, 
the clicumstunces oi the case may be such asto 
make ib unnecessary tu take as grea a bona us would 
be permissible unuer s. 106. ‘Vakiny it for granted 
that the object of taking sureties 15 nov to recover 
the amount vf we principal bona but rather to 
ensure as far us possible that the peace shall be 
kept, this result can be obtained even if one holds 
that nothing Jurther can be taken from the sureties 
tban the amount of the principal's bond. jp. 950, 


col. z} 

To hold the view that the principalis liable to pay 
the amount of the bond ad that each surety is ın 
addition to that liableto pay the amount which he 
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agreed to pay as surety, would amount to this, that 
she principal and each surety executed an indepen- 
dent bond and there-is no joint liability In Form 
No. XT of Sch. V, Criminal Procedure Code, however, 
Whereis one bond by the principalfollowed after 
his signature by the undertaking of the sureties 
binding themselves jointly and severally. If, there- 
fore, the sureties bind themselves jointly and several- 
ly it cannot be held that each of them can be called 
upon to pay the whole amount of the bond, In the 
Code the expression always is “a bond with sureties”, 
and therefore, the liability of a surety under the 
Code of Criminal Procedure cannot be differentiated 
from that of a surety under the civil law. Where 
therefore, persons execute bonds for keeping peace 
together with sureties, upon the failure to keep peace 
the principals can be called upon to pay the amount 
under the bond and any one of the sureties can also 
be calledupon to pay the same amount but if any one 
is called upon to pay the whole amount under the 
bond any other on that bond be he principal or surety 
cannot be ordered to pay anything more. Lagman 
Lall Kanakhirti v, Mulshankar Pitambardas Vyas 
(3), dissented from, [p. 951, cols. 1 & 2.] 

Or. R. App. for revision of the order of 
the Sessions Judge of Fyzabad, dated 
December 7, 1937. 

Mr. I. A. Abbasi, fcr the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment. —This is an application in 
revision in the following circumstances: — 

According to the judgment of the origi- 
nal Court three persons Mohammad Ali, 
Nurey and Balli were ordered to execute 
bouds of Rs. 200 with two sureties each, 
each ina sum of Rs. 100 to keep the peace 
for a period of one year, Abdul Sattar 
standing surety for all three principals, 
Sirajuddin for two and Hashmat Shah 
for one. The sureties are the applicants in 
revision, but on an examination of the 
bonds I find that the learned Magistrate 
has made a mistake. I have found on the 
record three surety bonds Exs, 1, 2 and 
3and [ find that Sirajuddin and Abdul 
Sattar were sureties in each while Hashmat 
Shab was in none of them. He did put in 
an application to stand surety for Balli 
andit was sent tothe Tahsildar for veri- 
fication andthen the Magistrate passed 
an order that was accepted but no surety 
bond was executed by Hashmat Shah. 
There being no bond executed by him 
1 find thathe cannot be made to pay 
anything. 

The principals committed an offence 
under s. 323 of the Indian Penal Code, 
and, therefore, the Magistrate ordered them 
to forfeit their bonds of Rs. 200 and 
Abdul Sattar, Sirajuddin and Hashmat 
Shah as sureties were ordered to pay 
Rs. 300, Rs, 200 and Rs. 100, respectively, 
that is to say, the ewhole sum which the 
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Magistrate thought was payable by the 
principals and sureties was ordered to be 
paid up. An appeal was filed in the Court 
of the District Magistrate and revision in 
the Court of the Sessions Judge and both 
failed. see 

It is now argued in this application in 
revision that the offence under s. 323 
committed by the principals did not entitle 
the Magistrate to forfeit the bonds and 
sureties; secondly, that the offence was 
not committed within the period of one 
year for which the bonds were taken, and 
thirdly that not more than Rs. 200 could 
be forfeited as regards each bond though 
it was admitted that that amount could be 
realised from the principals or either of the 
sureties. A : 3 

As regards the first point raised, I think 
that the offence under s. 323 was a breach 
of the peace and entitled the Magistrate 
to forfeit the bonds and the sureties. 

As regards the second point, the facts 
are that the Magistrate's order for the 
bends and sureties was dated March 31, 
1935, and under s. 120 (2) of the Oode 
of Criminal Procedure in the absence of 
any order to the contrary, the starting time 
was thatday. An appeal was lodged to- 
gether with an application for stay of the 
order for furnishing the bonds and sureties 
and on April 8, 1935, the Appellate Court 
suspended the order’ pending the hearing 
of the appeal. That appeal was dismiss- 
ed on October 31, 1935, and the bonds 
were executed on November 6, 1935. The 
offence under 8. 323, Indian Penal Code, 
was committed on October 5, 1936, that 
isto say, not within one year from the 
original order of the Magistrate which 
was dated March 31, 1935. 

It has been held in Darsu v. Emperor, 
A. L BR. 1934 All. 845 (1) that in such proceed- 
ings when an order of imprisonment was 
passed under s. 120 of the Code of Ori- 
minal Procedure and the Appellate Court 
released on bail the period during which 
the person to whom bail was granted 
was on bail must be excluded from the 
period of imprisonment. It was held that 
on the analogy of s. 426of the Code of 
Criminal Procedure or by application of 
s. 498 of the Code of Criminal Procedure 
and anyhow in view ofthe general princi- 
pals of Criminal Law the period during 
which bail was granted was to be excluded 
from the period of imprisonment for failing 
(Db AIR1934 All. 845; 152 Ind. Oas. 785; (1934) 


Or. Cas, 1031; 1934A LR 1048; 7 RA 392; 36 Or. L J 
177; 57 A 264, 
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to give security. On somewhat similar 
principles I think in the present case it 
should be held that the persons against 
whom the order to give security was pass- 
ed for their own advantage made an 
application that the order for bonds and 
sureties be stayed until the decision of 
the appeal and, therefore, the time from 
which the period ran was the date of the 
order of the Appellate Court dated October 
31, 1935, possibly after deduction of the 
time between the original order of the 
Magistrate, andthe order of the Appellate 
Court which wss about 8 days. On this 
view then the offence under s. 323 was 
committed within one year and the bonds 
and sureties could be forfeited. 

What the learned Counsel for the appel- 
lants really depends on, however, and that 
is, therefore, the most important part of his 
application in revision, is whether as each 
principal executed a bond for Rs. 200 
with two sureties of Rs. 200 each a greater 
sum than Rs. 200 in the case of each bond 
can be forfeited. 

The Punjab view is that it cannot, but 
the learned Sessions Judge has preferred 
the Calcutta case reported in Saligram 
Singh v. Emperor, 1. L. R. 36 Calcutta 
562 (2). With all due respect to the 
learned Judges who decided that case I 
am unable to share their views. They 
admitted that prima facie a surety merely 
agrees to pay the creditor failing the 
debtors, and his liability is, as a rule, 
co-extensive with that of the principal. 
They have, however, differentiated bonds 
with sureties under the Code of Crimi- 
nal Procedure from those under Civil Law 
on the ground that the object of the 
provisions of the Code of Criminal Pro- 
cedure is to prevent crime and not to obtain 
money for the Crown. It cannot be doubt- 
edthat the object of the Crown is to pre- 
‘vent a breach of the peace and not to 
secure any money. On the other hand 
under civil law it is not difficult to visuaa- 
lise cases in which a person has promised 
to perform a contract but he and with 
him sureties have incurred a financial 
liability in case of non-fulfilment of the 
contract. A person in whose favour in 
such cases a bend with sureties has been 
executed has, I think, as his first object 
the performance of the contract in his 
favour and not the recovery of money 
cn the bond and sureties. In such cases, 
therefore, he appears to me to be in a 


(2) 36 O 562; 2 Ind. Oas. 592; 9 O L J 298; ISCWN 
555; 10 Or. L J 89. 
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similar position to that of the Crown. ] 
do not think, therefore, that the 
fact that the real object of the Crowm 
is to have the peace kept and not 
to obtain money necessarily leads to 
the conclusion that the liabilities of the 
sureties under the Code of Criminal Pro- 
cedure are different from those of sureties 
under the civil law. It was further stated 
that because in s. 118 of the Code of 
Criminal Procedure it is provided that 
the smount of every bond shall be fixed 
with due regard to the circumstances of 
the case and shall not be excessive, while 
in 8.106 it is expressly directed that the 
amount of the principal bond shall be 
proportionate to the means of the person 
bound down, itis obvious that the power 
to require sureties must have been given 
with some object other than that of 
ensuring the recovery of the amount of 
the bond; in other words, in additional 
security for the principals’ keeping the 
peace, nota surety for his paying forfeit, 
is demandable. I think, however, that 
s. 118 is, as regards those provisions; 
really restrictive of s. 106 by which I mean 
that in all cases s. 106 provides that the 
amount of the principal bond shall be 
proportionate to the means of the person 
bound down and s. 118 further provides 
that in addition the amount of every bond 
shall be fixed with due regard to the cir- 
cumstances of the case and shall not be 
excessive which I take to mean not ex- 
cessive with due regard to the circum- 
stances of the case; in other words, 
although the maximum is fixed by s. 106, 
the circumstances of the case may be suc 

as to make it unnecessary to take as great 
a bond as would be permissible under 
s. 106. Taking it for granted that the 
object of taking sureties isnot to recover 
the amount of the principal bond but 
rather to ensure, as far as possible, that the 
peace shall be kept, this result I think 
can be obtained even if one holds that 
nothing further can be taken from the 
sureties than ihe amount of the princi- 
pal's bond. Even if the sureties were only 
liable afteran attempt has been made to 
recover the amount of the bond from the 
principal, they can still be afraid that 
the principal would not be able to pay 
the full amount of the bond and they would 
be liable and, therefore, they would have 
the incentive to make him keep the peace 
For instance, the financial state of the 
principal might deteriorate or he might 
purposely get rid of His property. There 
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can, however, be no doubt that the Crown 
need not proceed first against the princi- 
pal, butcan proceed against either or 
both of the sureties, and it is, therefore, 
open to the Crown to collect the whole 
amount due under the bond from either 
surety, Each surety, therefore, knows 
that he may be called upon to pay up the 
whole amount due underthe bond and 
bas an incentiveto make the principal 
keep the peace. The fact that if the 
whole amount is recovered from a surety, 
there is nothing left to recover from another 
surety or from the principal does not alter 
matters for it is not the thought that some 
one else may or may nothave something 
to pay but the fact that he himself: may 
have to pay the whole amount that is 
likely to make the surety do all he can 
to persuade the principal to keep the 
peace. To hold the view that the principal 
was liable to pay the amount of the bond 
and that each surety was in addition to 
that liable to pay the amount which he 
agreed to pay as surety would, it seems to 
me, amount tothis that the principal and 
each surety executed an independent bond 
and there was no joint liability. 

If we consider, however, Form No. XI 
of Sch. V, we find that there is one bond 
by the principal followed after his signa- 
ture by the undertaking of the sureties 
binding themselves jointly and severally. 
In the form the amount in rupees is left 
blank, but presumably the sum tobe 
entered would be the same both as re- 
gards the principal, and the sureties 
and the blank is only left because the 
amount of the bond would vary according 
to the principal in various proceedings 
under s. 107. Ifthe sureties bind them- 
selves jointly and severally in say Rs. 200 
Ido not see how it can be held that each 
of them can be called upon to pay 
Rs. 200. 

If we consider s. 118, the third-proviso, 
we find that when the person in respect 
of whom the enquiry is made is a minor, 
the bond shall be executed only by his 
sureties. This appears to me to imply 
that, when that person is not a minor, that 
bond is executed by him, and by his 
sureties, that is to say, there is a joint and 
several liability, for the total amount, of 
the bond and for no more. 

Next if we consider e. 513, we find that 
when any person is required to execute a 
bond, with or without sureties, the Court 
may,except in the case of a bond for 
good behaviour, pérmit him to deposit a 
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sum of money or Government promissory 
notes to such amount as the Court or officer 
may fix, in lieu of executing such bond. 

It has been held in Laxman Lall 
Kanakkirti v. Mulshankar Pitambardas 
Vyas, I.L.R.32 Bom. 449 (3) that the 
deposit allowed under s. 513 is allowed 
in substitution only of the bond which the 
principal himself would otherwise execute, 
not in substitution of any bond which 
his surety executes. With all due res- 
pects toths learned Judges who decided 
that case,I am unable to hold the same 
view and I may say that this view was 
only expressed asan obiter dictum. The 
words used there are that the Court may 
permit the deposit of a sum of money or 
Government -promissory notes in lieu of 
executing such bond. If the bond is a 
bond with sureties, it seems to me that 
this deposit replaces the whole bond and 
not merely the bond of the principal. In 
the bond the principal and the sureties 
merely undertake to pay a certain sum of 
money and they do not hypothecate any 
property; in fact they merely sign the 
bond. Under s. 513, however, the princi- 
pal would deposit a sum of money or 
Government promissory notes instead of 
merely affixing his signature toa bond, 
that isto say, he would be deprived of the 
use of money or Government promissory 
notes so that the burden is more onerous 
than if he merely signed a bond without 
parting with any of his money, or promis- 
sory notes. This being so, I donot think 
that the word “permit” would be employed, 
if sureties were stil] liable as it suggests 
that the Court imposes a somewhat lesser 
burden. In the Oode the expression 
always is “a bond with sureties”, and I do 
not see why the liability of a surety 
under the Code of Oriminal Procedure 
can, in view of what I have said above, 
be differentiated from that of a surety 
under the civil law. 

I, therefore, hold that the principals 
can be called upon to pay Rs. 200 
and any one of the sureties can also be 
called upon to pay the same amount but 
if any one is called upon to pay the 
whole amount of Rs. 200 any other on 
that boud be he principal or surety cannot 
be ordered to pay anything more. 

As regards Hashmat Shah, as I have 
said, an examination of the record shows 
me that he doesnot appear as surety in 
any bond and, therefore, nothing can be 
taken from him. 

(3) 32 B 449, 
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Finally, it has been argued, that in the 
circumstances of this case, the Magistrate 
should not have called upon the sureties 
to pay as much as Rs. 200 each. An 
exaMination of s. 323 record shows that 
the principals beat a woman with their 
hands and there isno medical evidence 
to show that she had received any 
visible injury. The unimportant nature 
of the offenceis shown by the fact that 
the sentences were only of Rs. 10 each. 
The Magistrate held that his experience in 
the district had been that sureties enter 
tato their bonds with an utter disregard for 
the liabilities they assume from a mone- 
tary point of view, and for what ought to 
be a very real responsibility for law and 
order. This may beso, but on the other 
hand, the position of asuretyis not that 
of a ptincipal in this respect. The princi- 
palcan make himself keep the peace, but 
the surety can only do his best to make 
the principal keep the peace and it is 
difficult to see how any of the sureties in 
the present case could have succeeded in 
preventing the principals from slapping an 
old woman. 

In the circumstances, therefore, I do not 
think that this is a case where the sureties 
ought to be made to lose the full amount 
for which they have made themselves 
liable. For this reason I reduce the amount 
to be paid by Abdul Sattar, and Sirajud- 
din to Rs. 45 each. 

The principals have not approached this 
Oourt, and I do not, therefore, interfere 
with the‘orders passed about them except 
that as two sureties have to pay Rs. 45 
each, a sum of Rs. 90 has to be deducted 
from the amount that can be realised from 
the bonds, that is to say, Rs. 30 will 
have to be deducted from Rs. 200 
which each of these three principals has 
been ordered to pay. 

The applicationin revision is, therefore, 
accepted by modification of the order of 
the original Court as stated above. 


S. Application accepted. 
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(a) and (b), 220 (n)—Partiteon proceedings~Orden 
of Sub-Divisional Oficer directing party to file 
civil suit to establish its claim within six months— 
Case kept pending—Order submitted to Deputy 
Commissioner for information— Endorsement by 
Deputy Commissioner that case be filed—Order of 
Sub-Divisional Officer whether final—Deputy Com- 
missioner's order, if alters Sub-Divisional Officer's 
order under s. 169 (1) (b), to one under s. 169 (1) 
(a)—Order under s. 169 (1) (b) to file” civil autt 
within siz months—Suit filed after six months—Swit, 
if barred under s. 220 (n). h 

In partition proceedings before a Sub-Divisional 
Officer L claimed that certain Jands belonged to her 
exclusively. The Sub-Divisional Officer passed an 
order under s. 169 (1) (b), O. P Land Revenue Act, 
directing L to file a civil suit to establish her claim 
within six months. The orderran thus: “I grant 
her (L) time for six months for this purpose under 
s. 169 (1) (b). Till then this case will pend.” This 
order bore an endorsement “ submitted to Deputy 
Commissioner for information.” There was a fur- 
ther endorsement by Deputy Oommissioner “Seen, 
It is no use keeping the case pending for six months. 
It may be filed. Applicant can review it after the 
Civil Court decision.” The suit was, however, filed 
beyond six months and it was contended that the 
order of the Deputy Commissioner was final and had 
an effect of changing Sub-Divisional Officer's order 
under s. 169 (1) (b) to one under s. 169 (1) (a): 

Held, that the order of the Sub-Divisional Officer 
was final. The order passed by the Deputy Com- 
missioner on submission of the order was merely 
passed in an administrative capacity and he had 
no power in law to vary the order unless in appeal 
or in revision. His order, therefore, had no efect 
of changing the order under s. 169 (1) (b) to one 
under s. 169 (1) (a). Laxman v. Kesheo (1), relied 
on, - 

Where in partition proceedings a party is ordered 
under s. 169 (1) (b), O. P. Land Revenue Act, to 
file a civil suit within six months but a suit is 
filed beyond such period, the suit is barred under 
s. 220 (n) and the Civil Court cannot entertain it. Such 
party has to face the consequences under s. 169 (2) 
tb) and take its chance before the Revenue Oourt. 
Labhuasao v. Chetan (4) and Mohan Kuar v. 
Bhagatram (5), relied on. 

C. Misc. A. from an order of the Court of 
the Additional District J udge, Bhandara, 
dated June 20, 1936, in O. A. No. 19-A of 
1936, reversing tbe order of the Court 
of the Sub-Judge, Second Class, Bhandara, 
dated February 22, 1936, in C. 5. No, 215-A 
of 1935. 

Mr. M. R. Bobde, for the Appellants. 

Mr. W. H. Dhabe, for the Respondent. 


Judgment.—This appeal arises out of a 
suit instituted by the plaintiff Laxmibai 
for a declaration thatthe sirand khuokasht 

fields possessed by her in mouza Kakepur 
in Bhandara District belong to her 
exclusively and the defendants who. are the 
co-sharers inthe said village have no 
right to claim a share therein in partition 
proceedings. The plaintiff in her plaint 
stated that the defendants had filed an 
application for partition of thevillage in Re- 
venue Court and laid claim to a share in the 
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lands in suit and that the plaintiff had 
objected to the partition of the sir and 
khudkasht lands and claimed them to be 
her exclusive property. In the plaint 
the cause of action was stated as having 
accrued an January 21, 1935, when the 
defendants claimed a partition of these 
lands and thus cast acloud on plaintiff's 
title which necessitated the institution of 
the present suit under s. 42 of the 
Specific Relief Act. The plaint has 
studiously avoided a reference to any 
order passed by the Revenue Court in 
this respect. The suit was filed on Decem- 
ber 18, 1935. 

The defendants raised a preliminary 
objection and stated thatthe plaintiff 
was ordered by the Revenue Court in 
partition proceedings to file acivil suit 
within 6 months under s. 169 (b) to get her 
exclusive title to the lands in dispute 
established, that the order was passed on 
February 18, 1935, and as the present suit 
was filed more tban six months after the 
order and not within the six months as 
provided forunder s. 169 (b), the Civil 
Court could not entertain it. 

The plaintiff in reply admitted that the 
order was passed on February 18, 1935, 
and that she failed to institute her suit 
under s. 169 ofthe Land Revenue Act 
within six months of the order but 
maintained that her claim for declaration 
was one under s. 42o0f the Specific Relief 
Act and independently of s. 169 of the 
Act, and as such, was tenable and govern- 
ed by six years’ rule of limitation under 
Art. 120 of the Limitation Act. The failure 
to institute the suit ordered by the 
Revenue Court was not a bar to the 
maintainability of the present suit. 

_ The trial Court came to the conclusion 
that the suit was not tenable and dismissed 
it. The lower Appellate Court has constru- 
ed the order as one falling under s. 169 (a) 
and not (b) and has held that the suit is 
tenable. Against this decision of the 
lower Appellate Court the present appeal 
is filed, 

The order of the Revenue Court to which 
reference is made in the Courts below 
and in argument is Ex, D-1 in the 
case. ; 

The date of final orderin the case is 
shown as February 14, 135. 

On this date the Sub-Divisional Officer 
Mr. S. V. Naydu who was the officer dealing 
with the partition case passed the order dir- 
ecting Laxmibai to go to Civil Court and 
get it declared that she is the exclusive 
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owner of the sir and khudkasht lands 
and that she was entitled to have them 
allotted to her patti in the imperfect 
partition. Heended his order with the 
following sentence. 

“I grant her time for six months for this 
purpose unders. 169 (1) (b). Till then this 
case will pend.” 

Oamp Lakhni. (Sd.) S. V. Nayadu, 
Dated February 18, 1935. 8. b,0. 
This order bears an endorsement: 
Submitted to D, O. for information. 
(Sd) S. V. Naydu 
18th February 1935. S. D. O. 

There isa further endorsement by D. ©. 
as under: 

Seen. It is no use keeping the case 
pending for six months. It may be filed. 
Applicant can re-new it after the Civil 


Court decision, 
(Sd) M. O. Combrie, 
Dated February 22, 1935. S D.C. 

As stated by us this order has been 
construed bythe lower Appellate Court 
as one under s. 169 (1; (a) which empowers 
the Revenue Court to decline to grant the 
application for partition till the question 
is decided by competent Court or lawful 
award or compromise. 

The appellants have raised two conten- 
tions before us: 

Firstly, it is contended that the lower 
Appellate Court erred in holding that the 
order of the Revenue Court was one under 
s. 169 (1) (a) and not under s. 169 
(1) (b); ; 
and secondly, it ought to have been held 
that the order not having been complied 
with and the suit not having been institnat- 
ed as directed the Civil Gourt had no 
jurisdiction to entertain it. 

The first contention of the appellants 
which relates to the construction of the 
order depends mostly upon the view that 
may be taken of the endorsement by the 
Deputy Commissioner dated February 
ra 1935, which we have reproduced in 

Under s. 164 of the Land Revenue Act, 
an application for imperfect partition 
is to be made tothe Deputy Commissioner 
but by ea 230f the O, P. Land Revenue 
Amendment Act, the powers which the 
Deputy Commissioner is empowered 
to exercise under Ohap. XI in partition 
cases under s.161 to 186 have been 
delegated to Sub-Divisional Officers and it 
is so specifically mentioned in Sch. II 
of the Land Revenue Act, such Sub- 
Divisional Officer must be an Assistant 
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Commissioner of the Ist Class as stated 
ins, 12 of the Land Revenue Act, 

On reference to the notification in the 
C. P. Gazette No. 516-342-XII, dated 
February 18, 1926, we are satisfied that 
Mr.S. V. Naydu who dealt with this 
partition case was an Assistant Commis- 
sioner, Ist Class, exercising the powers of a 
Sub-Divisional Officer and he was thus 
fully competent to pass final orders under 
ss. 161 to 186 of the Land Revenue Act 
under Chap. XI thereof. 

The heading of the order (certified copy 
whereof is filed as Ex.D-1) shows that the 
date of final order of thecase is mentioned 
as February 18, 1933, and not February 22, 
1935, which is the dale on which the 
Deputy Commissioner, Bhandara, made an 
endorsement thereon. 

The Sub Divisional Officer being empower- 
ed to exercise powers under ss.161 to 
186 of the Land Revenue Act could and 
did pass, an order in this case which is 
clearly one under s. 169 (1) (b). 

The lower Appellate Court, however, 
holds by reason of the endorsement dated 
February 22, 1935, that the final order was 
passed by the Deputy Commissioner, 
Bhandara, on February 22, 1935, and in- 
asmach as the Deputy Oommissioner 
ordered that the case be not kept pending 
for six months as ordered by the Sub-Divi- 
sional Officer but should be filed, and fur- 
ther stated “the applicant can renew it 
after Civil Court decision” the order was 
one under s. 169 (1) (a). 

The lower Appellate Court, in its order, 
does not dispute the fact that the order 
of the Sub-Divisional Officer was one 
under s. 169 (1) (b) but itis of the opinion 
that the Deputy Commissioner was dealing 
with the case and passed the final order 
on February 22, 1935, and though the 
Deputy Commissioner does not say any- 
wherethat he was converting the order 
under s. 169 (1) (b) into one under s. 169 
(1) (a), the interpretation to be placed 
on the order is that it is one under s. 169 
(1) (a). 

We are of the opinion that the lower 
Appellate Court is wrong in its interpre- 
tation of the order. The plaintiff in her 
plaint has not referred toany order but 
states that an objection was raisedin the 
partition proceedings and the cloud was 
thrown onher title with the result that 
she was instituting the present suit under 
s. 42 ofthe Specific Relief Act. One of 
the reliefs claimed by her isa declaration 
that the lands in suit are exclusively 
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owned by her and that they are not liable to 
partition as claimed by the defendants. 
When the defendants urged that the suit 
was not instituted within six months of the 
order passed by Mr. Naydu on February 
18, 1935. The plaintiffin her rejoinder 
dated February 12, 1936, para. 2 stated as 
under : 

“It is admitted that the Sub-Divisional Officer, 
Bhandra, passed an order on February 18, 1935, 
that the plaintiffshould institute asuit against the 
defendants to get the matter decided in a Civil 
Court andthatthe pluintiff has failed to institute 
within six months acivil suit under s. 169 of the 
Land Révenue Act. But thatdoes not take away 
the plaintiffs right to institute asuit for declaration 
independently of that section and the present suit 
isnotunders. 169, Land Revenue Act but is one 
under 8.42 of the Specific Relief Act, ete., ete.” 

In the grounds of appeal urgedin the 
memorandum of appeal filed on behalf of 
the appellants, there isno ground urging 
the construction that the order was one 
under s. 169(1) (a) and not (6) as seems 
to have been actually urged before the 
lower Appellate Oourt. The parties to the 


litigation and in particular the plaintiff 
were atany rate clearly of the opinion 
that if the case be regarded as one 


directed bys. 169 of the Land Revenue 
Act, the effective and final order directing 
it was the order passed by the Sub- 
Divisional Officer on February 18, 1935, 
till it was argued before the lower Appel- 
late Court that the Deputy Commissioner's 
order should beregarded as final and 
should be construed as one under s. 169 
(1) (a). Thisis clearly an afterthought 
but as it is matter of construction and 
the lower Appellate Oourt has accepted 
the contention raised by the appellant 
before it, we are examining it in second 
appeal, When carefully examined, it will 
be found thatthe construction placed upon 
the order by the lower Appellate Oourt is 
not correct. 

We have shown that under law Mr. 8. V. 
Naydu, the Sub Divisional Officer, had the 
power to deal with the case under s8. 161 
to186 of the Land Revenue Act. In 
exercise of these powers conferred on him, 
he passed an order under s. 169 (1) (b) 
directing the present plaintiff to est- 
ablish in a competent Civil Court her 
exclusive right tothe sir and khudkasht 
lands and obtain declaration that they were 
not liable to partition as between her and 
the other co-sharers in the partition pro- 
ceedings. The Deputy Commissioner of the 
District to whom the proceedings were 
submitted by the Sub-Divisional Officer for 
information had no power under law to 
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vary the order unless in appeal or revision. 
No appeal was filed before him by any 
party and it could not be argued that he 
varied the order suo motu under his powers 
under s. 39 of the Land Revenue- Act. 
Under s. 39 of the Land Revenue Act, 
the Deputy Commissioner had no power to 
vary the substantive order affecting any 
question of right between private persons 
without having given to tie parties 
interested notice to appear nnd be heard 


in support of such order. Vide s. 39 
proviso. lt is not shown t° us that the 
parties appeared before the Deputy 
Oommissioner or that anv notice was 


served on any of the parties to the litiga- 
tion. An order under s. 169 (1) (a) or (b) is 
an order which affects a question of right 
between private persons cannot be disputed, 
The order that was passed by the Deputy 
Commissioner, Bhandara, on February 22, 
1935, was not, therefore, an order which in 
any way affected or varied the substantive 
order passed by the Sub-Divisional Officer 
on February 18. 

It appears to us that the Sub-Divisional 
Officer who is subordinate to the Deputy 
Commissioner of the District submitted the 
case for the information of the Deputy 
Commissioner. This is what the Sub- 
Divisional Officer clearly says in his endorse- 
ment and the Deputy Commissioner who is 
the administrative head of the District 
without in any way varying the substantive 
order under s. 169 (1) (b), merely stated in 
his administrative capacity that, as the 
order under s. 169 (1) (b) is passed, it was 
not necessary to keep the case pending on 
the file. 

Section 169 (1) (b). nowhere says that the 
case should be kept pending by the 
partitioning officer, and in all probability, 
on that ground the Deputy Commissioner 
asthe Administrative head of the District 
stated that the case be filed. He added: 
“the applicant can-renew it after the Civil 
Oourt decision”. This addition should not 
be construed to mean that he converted the 
order passed by the Sub-Divisional Officer 
from s. 169 (1) (b) to an order under s. 169 
` (1) (a). Section 169 (1) (a) contemplates an 
order declining to grant the application 
until the question in dispute has been 
determined by competent Court or is 
settled by a lawful compromise or award. 
The Deputy Commissicner does not use 
any such words. It appears to us that 
having stated that the case be filed instead 
of its being kept pending, he wanted to 
Make the position tlear by saying that it 
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did not mean that the partitioning officer 
has declined to grant the application under 
s. 169 (1) (a) but the application could be 
Civil 
Court, presuming that the order directing 
the institution of the civil suit within six 
months will be complied with and a deci- 
sion from Civil Court will be obtained. An 
order couched in somewhat similar language 
was held to be one under s. 169 (1) (b) 
and not (a) in Laxman v. Kesheo (1). 

We have to presume that the Deputy 
Commissioner was passing only such order 
as he was competent to pass. We have 
shown that he could not have varied the 
order of the Sub-Divisional Officer. When 
a partitioning officer acts under s. 169 (1) 
(a), the partition proceedings come to an 
end. When he acts under s. 169 (1) (b), Lhe 
Proceedings are postponed. When they are 
postponed, the partitioning officer may in 
his discretion keep them pending or send 
them tothe Record Room to be taken up 
at the instance of the party who wants to 
proceed with them stating whether the 
order is complied with or not. The order 
to keep the case pending is purely an 
administrative act and not a judicial one. 
The direction of the Sub-Divisional Officer 
stating thatthe case will pend till then 
was only an administrative direction to bis 
office to keep it pending on the file, and 
this administrative direction only has been 
changed by the Deputy Commissioner in 
his administrative capacity as the head of 
the District. 

In this view of the case and in view of 
the fact that till the stage of argument 
before the lower Appellate Court the 
plaintiff and her Counsel regarded the 
order passed by Sub-Divisional Officer on 
February 18, 1935, as the final order in the 
case binding between the parties, we hold 
that the decision of the lower Appellate 
Court that the order of the Deputy Commis- 
sioner is the final order in the case and 
that it is an order under s. 169 (1) (a) 
is not correct. The operative order in 
the partition case was passed by the Sub- 
Divisional Officer on February 18, 1935, 
and it was one under s. 169 (1) (b) of the 
Land Revenue Act. 

Admittedly no civil suit was instituted 
within six months as required by s. 169 
(1) (6) of the Land Revenue Act. Section 
169 (2) (b) enacts that if such party fails to 
comply with the requisition, the partitioning 
officer shall decide the question against him, 

(G) 6NLJ205 at p’ 206; 73 Ind. Oas. 1021; AI R 
1923 Nag. 306. 


- 


956 


The plaintif having failed to comply with 
the order of the partitioning officer has 
vested that officer with jurisdiction to decide 


the question against her. This brings us‘ 


to the next question, viz, whether the 
Oivil Court is debarred from entertaining 
the present suit instituted by the plaintiff 
long after the expiry of six months as pro- 
vided for s. 169 (1) (b). 

The trial Court has held that sucha suit 
is barred and had not the lower Appellate 
Court taken a wrong view of the order that 
was passed by the Deputy Commissioner in 
the case and held that the order was one 
under s. 169 (1) (a), it is clear that he too 
would have thrown out the suit as not 
tenable. This question, however, was argued 
before us at some length and we proseed to 
decide the same. 

Section 220 (n) runs as under :— 

“Except as otherwise provided in this Act orin 
any other enactment for the time being in force, no 
Oivil Court shall entertain any suit instituted or 
application made to obtain a decision or order on 
any matter which the Governor-General in Oouncil, 
the Chief Commissioner or any Revenue Officer is, 
by this Act empowered to determine, d&cide or 
dispose of and in particular and without prejudice 
to the generality of this provision no Civil Court 
shall exercise jurisdiction over any of the following 
matters:—(n) the partition or union of mahals or 
patti.” o 

The Chap. XI is the Chapter which deals 
with partition or union. Section 169 is one 
of the sections in this Chapter. 

It was in exercise of the powers vested in 
him under’ s. 169 (1) (b) that the partition- 
ing officer directed the present plaintiff who 
raised a question of title before him, to 
get the question decided within six months. 
Having directed this way, the partition was 
postponed. 


Section 169, cl. 2 (b), directs that if the 
order is not complied with, the partitioning 
officer shall decide the question against the 
party failing to comply with the direction. 
It thus follows that the question of title 
raised by the plaintiff before the partition- 
ing officer and which under the powers 
vested in him he had directed the plaintiff 
to get established by instituting a suit 
within six months, on pain of deciding it 
against her if she failed to comply with that 
order shall now be determined by the 
partitioning officer against her, asshe failed 
to comply with the order. 

The plaintiff in her plaint has claimed a 
relief for a ‘declaration that the lands are 
not liable to partition between herself and 
the defendants who seek to get them 
partitioned in the revenue proceedings is 
clear from the plaint. Had she instituted 
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this suit within six month as directed by the 
partitioning officer, the Civil. Court had 
jurisdiction to try the suit, but as she failed 
to institute the suit as directed within six 
months s. 169 (2;(b) empowers the parti- 
tioning officer to decide the question against 
her. The Revenue Court being thus 
empowered to decide this question against 
her, the Civil Court cannot decide the same 
ina suit instituted by the plaintiff after 
the expiry of the period of six months as the 
plaintiff wants it todo by the present suit. 
To hold otherwise willlead to aconflict of 
jurisdictions and anomalous and undesir- 
able results. o 

The Revenue Officer partitioniag the 
property being clothed with jurisdiction by 
s. 169, cl. 2 (b) to decide the question 
against the party who failed to comply with 
its direction, s. 220 ofthe Land Revenue 
Act comes into play and ousts the jurisdic- 
tion of the Civil Court, for is provides that 
except as otherwise provided in this Act, no 
Civil Court shall entertain any suit institut- 
ed or application made to obtain a decision 
or order on any matter which the Governor- 
General in Council, the Chief Commissioner 
or any Revenue Officer is by this Act 
empowers} to determine, decide or dispose 
of. 

The provisions of the U. P. Revenue Act 
are in many respects similar to the provi- 
sions of the O. P. Land Revenue Act. 


Practically the same provisions are to be 


found in the U. P. Act, as are contained in 
ss. 169 and 220 of the O. P. Land, Revenue 
Act. While dealing with a case of this 
nature in Nirban Singh v. Bari Bitta (2) 
their Lordships of the Allahabad High 
Court observed : 

“When no suit within the time allowed by that 
section and in compliance with it has been instituted, 
the Civil Court cannot go on with the inquiry. If 
such a thing were allowed, the result may be that 
the Revenue Court may ignore the Oivil Oourt’s 
decree which would be altogether ineffectual and 
futile.” 

The learned Advocate for the respondent 
relies on Dongarsingh v. Vishwanathsingh 
(3) and argues that the jurisdiction of 
Civil Court is not barred, but a careful 
reading of the case discloses that the 
learned Judicial Commissioner was dealing 
with an order,under s. 169 (1) (a) and was 
careful enough to point out the difference 
Daka the two orders. At p. 13 he states 
that 

“the order of a Revenue Officer declining to make 

(2) 49 A 873 at p. 876; 108 Ind. Oas. 87; A IR 1927 
Al. 484; 25 A LJ 541, 
ne 19N L R11; 71 Ind. Oas. 205; A 1 R 1923 Nag. 
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a partition or to proceed therewith until the question 
of the partition has been decided does not amount 
to an order to any of the parties to filea civil suit 
and does not confer on a Oivil Court jurisdiction 
which did not previously reside in it”. 

This clearly means that if the order be 
one ‘directing any party to tile a civil suit 
such an order has to be complied with 
within the statutory period and willbe an 
order conferring a special jurisdiction on 
Civil Court. lf there be no such order, Civil 
Court's ordinary jurisdiction under s. 9 is 
not taken away. 

The question is discussed at great length 


in Labhuasao v. Chetan (4) which is noticed - 


with approval by a Bench of the Judicial 
Conmmissioner’s Court in Mohan Kuar v. 
Bhagatram (5). The question is not really 
one of limitation as stated in those cases 
but one of jurisdiction. No doubt the 
suit has to be instituted within the statu- 
tory period of six months which cannot 
be extended unders. 14 of the Limitation 
Act as slated in those cases but the main 
point is.that on expiry of the period of 
six months if no suit is instituted, the 
Revenue Officer alone has the exclusive 
jurisdiction to decide the ‘question under 
s. 169 (2) (b) and against the party who 
failed to comply with the order, and in 
view of this jurisdiction conferred, on the 
Revenue Ofhcer, the’ jurisdictioa of the 
Civil Court to decide the same question 
is ousted by s. 220 of the Land Revenue 
Act. 

It is further contended on behalf of the 
respondent that there is nothing in s. 169 
(2) (b) which suggests that the decision of 
the Kevenue Othcer will be final or con- 
clusive. It is argued that while dealing 
with a summary decision taken under 
s. 169 (1) (c), it is clearly stated that, 
subject to the institution of the civil suit 
within six months of the decision, the 
order of the Revenue Court will be con- 
clusive but no such words are used with 


respect to a decision taken under s. 169° 


(2) (b). | 
This argument is not sound and the 
reason is apparent. very order of a 


_ Revenue Officer can be appealed trom under 
s. 35 or revised under s. 39. If no suit 
is instituted within six months, the Revenue 
Officer shall decide the question against 
the party failing to nle the suit bus this 
decision of the Revenue Officer is open to 
appeal or revision to higher authorities. 


(4) 20N LR 145; 79 Ind, Oas, 161; A IR 1924 
Nag. 275. 

(a) 29 N L R 350; 149 Ind. Cas. 622; A I R 1933 
Nag. 340;6 RN 235, ° 
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This is not so with respèct to a decision 
taken unders. 169(1)(c). It is expressly 
so provided in s. 169, cl. 3. This order 
is conclusive subject to a decision of a 
Oivil Court if a suit be instituted within 
six months and is not otherwise subject 
to appeal or revision. We are of the 
opinion that it is on account of this 
difference between the cases that the order 
passed by the Revenue Officer under 
s. 169 (2) (b) is not declared to be con- 
clusive. 

No doubt the expression “questions of 
title or of proprietary right” as used in 
s. 169 is a very general one and has 
formed the subject of several important 
decisions. Seth Birdhichand v. Kaim Bi 
(6) and Govind Rao v. Narayan Rao (7) 
are the leading cases on the point but it 
is in view of the use of this expression 
that the legislature have tnought it fit to 
give the Revenue Officer a wide discretion 
in dealing with sucn cases. Any of the 
three courses staled in s. 169, cl. (L) (a), 
(b) or (e) can be adopted according to 
the nature of the question of title. It the 
question be one which prima facie shows 
that the applicant for partition is not 
entitled to apply for partition, the Revenue 
Oficer may decline to entertain the 
application till the question is decided. 
lf the question is of a nature which prima 
facie shows that one of the parties has 


‘a weak case but at the same time the 


question is such on which the Revenue 
Court should not pronounce an immediate 
Opinion, such a parity is to be directed 
to institute a suit within six months under 
s. 169 (1) (b). If, however, the question is 
such as can easily be dealt with, the 
Revenue Officer may proceed to decide it 
summarily. In the first place the question 
is left at large, in the second case an 
opportunily is granted ‘to a contesting 
party to nave it decided by instituting 
the suit within the statutory period, failing 
which a-decision against him shall be 
Pronounced and, in the third case, the 
decision is final subject to the result of 
the suit to be instituted within six months. 
Tne lirst two orders are subject to appeal 
or revision but not the third. Taese wide 
discretions having been given to the 
Revenue Court, there is really no chance 
of any litigant sutlering. A litigant who 
is particular about his rights has got to 
be vigilant. His right to litigate in a 
Civil Court is not taken away but is to 


@I7CPL R5. 
() 170 PLR 129, 
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a certain extent for obvious reasons re- 
stricted. In this view of the case we 
agree with the observations in Labhuasao 
v. Chetan (4) :— 

“If a recorded proprietor of a village or mahal 
or patti finds that there exists a dispute between 
himself and another co-sharer as regards the liabi- 
lity or otherwise of certain lands to partition, the 


. ¢o-sharers have two courses open. They or any 
of them may at once institute a suit in a Oivil 


QOourt for a declaration to that effect, and such a. 


suit will not be barred from the cognizance of 


the Oivil Courts, because it is not a matter covered . 


by 5. 152 (n) of the Central Provinces Land 
Revenue Act. There is nothing also in any other 
provisions of the said Act which can be said to 
take away by necessary implication the jurisdiction 
of the Oivil Court in a matter like this, 

But if, instead of resorting to this civil remedy, 
and securing a decision of the Civil Court on the 
question in dispute, inthe first instance, any of 
the recorded proprietors were to make his election 
to have recourse first to the summary remedy ofa 
partition through Revenue Oourts and thus invoke 
the exclusive jurisdiction of the Revenue Officer for 
partitioning the estate under the Land Revenue 
Act, and an objection raising questions of title or 
of proprietary right or any other question which it 
is essential to decide finally before the partition 
can be proceeded with, were to be raised in those 
summary revenue proceedings, then both the parties 
are bound to submit to the necessary consequences 
flowing from the selection of the remedy, and re- 
gulate their further procedure in the manner laid down 
by that Act, The questions raised not having already 
been determined ,by a Court of competent jurisdic- 
tion, the pertitioning officer has the option of 
following any of the three courses laid down under 
im an sub-s. (1), of the new Land Revenue 

ct. 

As already stated by us this case has 
been noticed with approval in Mohan Kuar 
v. Bhagatram (5) and has been accepted 
as enunciating proper law in these pro- 
vinces. Dongarsingh v. Vishwanathsingh 
(3) is clearly distinguishable as pointed 
out by us before and is not in any way 
in conflict with Labhuasao v. Chetan 
4). 

If a party fails to comply with the order 
passed by a Revenue Court.under s. 169 
(1) (b) he must face the consequence as 
stated in s. 169 (2) (b) and take his 
chance before Revenue Courts. He has 
no right of coming to the Civil Court and 
claim a decision on the same point which 
he failed to litigate by instituting his suit 
within the statutory period. Buca a suit 
is not then tenable. If the suit were 
maintainable, conflict of jurisdictions will 
follow and the decree of the Civil Court 
can be disregarded by the Kevenue Court, 
a result which no Civil Court will appre- 
ciate. Moreover, if the suit were maintain- 
able in the Civil Court, the finality of 
partition proceedings as contemplated by 
the legislature would be entirely at the 
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mercy of a co-sharer, whose own omission 
and inaction will entitle him to re-open the 
entire partition proceedings and the 
adjudication of titles involved therein by 
a suit in Civil Court at his choice at any 
time he chose. This could not have been 
the intention of legislature. Bajrang 
Bahadur Singh v. Beni Madho Baksh 
Singh (8). 

For the reasons stated by us in the 
foregoing paragraphs we are of the opinion 
that the plaintiff's suit which seeks a 
declaration that the lands in suit are not 
partible in revenue partition as claimed by 
the defendants not having been filed within 
six months as provided for in s. 169 (1) 
(b) and as directed by a competent Revenue 
Court dealing with the partition of the 
village in which the lands in suit are 
situate, is not tenable and is liable to be 
dismissed with costs. 

The appeal is allowed, the decision of 
the lower Appellate Court is set aside 
and that of the trial Court restored. 
The plaintiff-respondent will bear her own. 
costs and pay those of the defendants- 
appellants in all the three Courts. 

GA Appeal allowed. 
(8) 7 Luck. 716 at p. 730; 137 Ind Cas. 606; AIR 


1932 Oudh 129; 90 W WN 488; Ind. Rul. (1932) Oudh 
243; 16 R'D 246; L R13 A(O) 246 (F B). 





_OUDH CHIEF COURT 
Second Civil Appeals Nos. 34 and 35 of 1936 
July 29, 1938 
ZIA- UL HASAN AND YORKE, Jd. 
OHHATARPAL SINGH—DEFENDANT 
—APPELLANT 3 
versus ve 
SANT BAKHSH SINGH AND oTaERs— 
Pratntipvs— RESPONDENTS 

Family arrangement—Definition of —S. 8 (a), Trans- 
fer of Property Act (IV of 1882), if applies to 
family arrangements. 

A transaction between the members of the same 
family which is for the benefit of the family generally, 
as for example, one which tends to the preservation of 
the family property to the peace or security of the 
family and the avoiding of family disputes and 
litigation or to thesaving of the honour of the family 
is a family arrangement. i 

Section 6 (a), Transfer of Property Act, has no ap- 
plication to such family arrangements. Chahli v. 
Parmal (1), Olati Pulliah Chheti v. Varadarajulu 
Chesti (2)and Wazan Singh v. Rattan Singh (4), 
referred to. ' 

S.C. A. against the order of the District 
Judge, Gonda, dated December 19, 1935. 

Mr. H. Husain, for the Appellant. 

Mr. Bishna Prasad, for Respondents Nos. 
to 4. . ` l 


* 1938 


Judgment.—These are two appeals 
against decisions of the learned District 
Judge of Gonda, in cross appeals by the 
parties against a judment and decree of the 
learned Civil Judge of that place. 

The suit which has given rise to these 
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appeals was brought by the plaintiffs- 
respondents for possession of property left 
by Sheo Tahal Singh whose relationship 
with the parties will appear from the follow- 
ing pedigree :— 


THAKUR ae SINGH 





| 
Sheo Tahal Singh, 
(died 1926) 
== Musammat Rajdei 
widow died 1932). 


| 
Sothal Singh 
(died issueless). 


| 
Chhatarpal Singa, 


|| 
Jageshar Singh, Baleshwar Singh 
defendant No. 2. (died before 
| Sheo Tahal) 


i | 
Rampal Singh. 


defendant No. 1. 








| ] | 
Sant Baksh Singh, Ram Pershad Singh, Chandul Singh, 


plaintif No. 1. plaintiff No. 2. 


Sheo Tahal Singh died in 1926 leaving his 
widow Musammat Rajdei, a brother Jageshar 
Singh, defendant No. 2, and another 
brother's sons, the plaintiffs Nos. 1 to4. On 
January 4, 1928, Musammat Rajdei made a 
will in favour of the present plaintiffs in 
respect of the property left by her husband. 
On February 15, 1928, Jageshar Singh 
brought a suit for possession of the 
property against Musammat Rajdei and the 
present plaintiffs alleging that Sheo Tahal 
Singh was a member of a joint family with 
him and the present plaintiffs and that, 
therefore, he and defendants Nos. 2 tod 
(the present plaintifis) were entitled to 
possession of the property as survivors 
against Musammat Rajdei. The present 
plaintiffs denied that Sheo Tahal Singh 
was a member of a joint family with 
Jageshar Singh and themselves and alleged 
that he was separate. On February 12, 
1929, the parties to thie suit entered into a 
compromise (which is Ex. 1 on the record) 
by which Musammat Rajdei’s possession of 
the property was maintained for her life 
and it was agreed that after her death a ten 
annas share of the property would be taken 
by Jageshar Singh and the remaining six 
annas would go to the present plaintiffs. 
Jageshar Singh was also given immediate 
possession over thirty bighas of land. The 

- Court passed a decree in terms of this 
compromise. Rajdei died in 1932 and there 
was litigation in the Revenue Courts in 
regard to mutation. The present defendant- 

- appellant Chhatarpal Singh, son of Jageshar 
Singh claimed the property alleging himself 
to be the adopted son of Sheo Tahal 
Singh and mutation was ordered in his 
favour on the basis of possession. On 


Ram Bahadur Singh, 
plaintiff No. 3. plaintiff No, 4, 

October 13, 1931, the plaintifis-respondents 
brought the present suit for possession of a 
six annas Share in pursuance of the com- 
promise of 1929 Jageshar Singh defendant 
No. 2 did not contest the suit but the present 
appellant Chhatarpal Singh contested it on 
grounds on which the following issues were 
framed by the trial Court :— 


1. Is defendant No. 1, the adopted son of 
Sheo Tahal Singh as alleged by him? 

2. Was Sheo Tahal Singh owner of the 
properties in suit ? 

3. Are the plaintiffs owners of six annas 
share in the property in dispute under the 
compromise Ex. 1? Is the compromise 
valid and binding on defendant No. 1? 

4. Wasthere any family settlement in 
respect of the property in dispute between 
the plaintiffs or defendant No. 1, as alleged 
in para. 19 of their written statement? If so, 
its effect ? < 


The learned Civil Judge held that the 
adoption of Chhatarpal Singh by Sheo 
Tahal Singh was not proved and that the 
compromise of 1929 was a family settle- 
ment and was binding on Obhatarpal 
Singh. Onthese findings the suit of the 
plaintiffs was decreed for possession of a 
six annas share in items Nos. 1 to 5,7, 9, 10 
and 11 of the list attached to the plaint, 
The rest of the claim was dismissed, 
Against this decree both parties appealed 
to. the District Judge who dismissed the 
defendant’s appeal No. 85 of 1935) and 
partly decreed the plaintiffs’ appeal (No. 98 
of 1935) about the dismissed portion of the 
suit. The present Appeal No. 34 of 1936, 
has been brought ugainst the dismissal of 
the defendants first appeal and appeal No. 35 
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against the decision partly décreeing the 
plaintiffs’ appeal No. 93. 

At the outset of his arguments the learned 
Counsel for the appellant stated that he did 
“not want to press his appeal No. 35 of 
1936, and that though the memorandum of 
appeal No. 34 of 1936, included a ground 
challenging the lower Court's finding on the 
question of Chhatarpal Singh’s adoption, he 
could not attack that finding also asit was 
a finding of fact. The only question, there- 
fore, that remains to be decided in appeal 
No. 34 is whether the compromise of 1929 
was a family settlement and the plaintiffs- 
respondents are entitled to the share 
claimed on the strength of that com- 
promise. 

We are of opinion that the learned 
District Judge was perfectly right in hold- 
ing that the compromise was of the nature 
ofa family settlement, and as such, binding 
on Ohhatarpal : Singh. In Halsbury’s 
Laws of England, Vol. 15, p. 2, a family 
arrangement is detined as : 

“A transaction between the members of the same 
family which isfor the benefit of the family gene- 
rally, as for example, one which tends to the preserva- 
tion of the family property to the peace or security 
ofthe family andthe avoiding of family disputes 
and litigation or tothe saving of the honour of the 
family”. 

We have seen that the plaintiffs-respon- 
dents had obtained a willin their‘favour in 
respectof tbe entire property from Musam- 
mat Rajdei. Jageshar Singh was trying to 
oust the widow, Rajdei and to obtain the 
property for himself and the present plaint- 
iffs by alleging that Sheo Tahal Singh was 
a member of a joint Hindu family with him 
and the plaintiffs. The plaintiffs were 
supporting the widow in the allegation 
that Sheo Tahal Singh was a separated 
Hindu. In these circumstances it is clear 
that there was almost a certainty of pro- 
tracted litigation ensuing among the 
members of the family and it was witha 
view to avoid future litigation that the 
compromise of 1929 was entered into by 
which each of the three parties to it, namely 
the widow Musammat Rajdei, Jageshar 
. Singh and the plaintifs were benetitted. 
The widow remained in possession of the 
property for her life, Jageshar Singh 
obtained immediate possession of thirty 
bighas of sir land and plaintiffs became 
entitled to a six annas share in the 
property in which they could have no share 
in the presence of Jageshar Singh, if, as 
was their own case, Sheo Tahal Singh had 
died as. a separated Hindu. The com- 
promise was thus to the benefit of ail the 
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parties thereto and was meant to put a stop 
to further litigation. 

It was argued by the learned Counsel for - 
the appellant that the compromise in 
question was invalid as it offended against 
the provisions of s. o (a) of the Transfer of 
Property Act, but as we have held that the 
compromise in question was a family 
arrangement s. 6 (a) of the Transfer of 
Property Act has no application. In 
Chahlu v. Parmal, I.L. R. 41 All. 611 (1) 
Walsh, J. referring with approval to the 
Madras case of Olati Pulliah Chhéti Ve 
Varadarajulu Chetti, I. L. R. 31 Madras-474 
(2) remarked at p. 617* of the report :— i 

“It was there held that a compromise cannot be 
impeached between the parties to it on the sole 
ground that the party whose right is admitted by thé 
compromise had in fact no such right; thata com- 
promise for valuable consideration cannot be 
repudiated unless itis shown to be illegal or void ;, 
and that an admission does not, affect a tranefer of 
fall within s. 6 (a) of the Transfer of Property Act as 
a transfer of mere spes successtonis. As was said in 
anold English Oase Underwood v. Lord Courtown, 
2 Sch. and Li, 41 (3) it only amounts to this. 
I give you so much for not seeking to disturb 


In this province also a similar family 
arrangement was upheld in the case of 
Wazan Singh v. Rattan Singh, 24 O.0.151 
(4) and it was said :— < 

“and such agreement is valid and binding not as 
an assignment or relinquishment of the rights in 
expectancy but as a settlement by which the parties 
defined their respective interests, for the sake of 
avoiding future trouble and dispute”. ‘ 

The appeal, in our opinion, has no force 
and both the appeals are dismissed with ` 
costs. 

8. Appeals dismissed. 

(1) 41 A 611; 51 Ind, Cas. 919;1 UP LR (A) 91; 17 
ALJ 822. i 
(2) 31M 474;18ML J 469. 

(3) 2 Sch. and L£. 41. ` 
(4) 24 O O 151; 61 Ind. Cas. 940; 8 O L J 120. 
*Page of 41 All,—[Hd.] 








ALLAHABAD HIGH COURT 
Oriminal Revision No. 274 of 1938 
April 5, 1938 
ALLSOP, J. 

Ch. TARA SINGH —APPLIOANT 
versus 
EMPEKEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), s, 190— 
Sub-Divisional Magistrate can take cognizance of 
offence on information by Civil Judge—Civil Judge, ` 
af must be examined before taking cognizance—His 
non-examination, if vitiates whole trial—Penal 
Code (Act XLV of 1880), s. 421—Judgment-debtor- 
knowing that his crop is aitached, removing it~If 
guilty under s. 424. 

The provisions of s. 190, Oriminal Procedure Code, 
are exceedingly wide. There is nothing in that 


. 1938 
Section which prevents a Sub-Divisional Mayistrate 
from taking cognizance of an offence that happens 
to be reported to him by an officer who presides in 

. & Court of Justice. Oivil Judge is certainly a 

_ public servant and when the Magistrate takes 
cognizance of an offence upon a report ofthe Civil 
Judge it is not necessary that he should be examined 
before the Magistrate'ag a complainant. However, 
even. if he should have been examined and was not 
examined that would amount only to an irregulari- 
ty which would- not vitiate the whole trial. 

“Where a.juidgment-debtor knowing that his crop 
was attached or even was going to be attached in 
execution - of a decree removes 
the, -object of preventing the decree-holder 
‘from obtaining his money, his action is dishonest 
begause it is intended to cause wrongful loss to the 


* decree-holder and is, therefore, guilty under s. 424, 
i Penal Code, : 


. Or,.R. from an order of the Sessions 
«Judge, Saharanpur, dated March 1, 1938. 
'.. Mr. A. Sanyal, for tha Appticant. 
Order.—This is an application in revi- 
- sion. The applicant has been fined Rs. 250 
under s. 424, Indian Penal Code, for dis- 
honestly or fraudulently removing a sugar- 
cane crop which was his own property. It 
appears that there was a decree against 
him and that the Civil Court Amin went 
to the village and attached his crop on an 
application “by the decree-holder. There- 
upon the dpplicsnt cut the crop and sold 
the sugatéare to-a mill. There is nothing 
to show that he has ever paid the amount 
due under the decree. In these circum- 
. Stances he was found guilty and sentenced. 
’ It is argued here in the first place that 
there were technical defects in tae trial 
.which presumably, it is suggested, would 
entitle the applicant to an acquittal. The 
first is that the matter was brought to the 
- notice of the Sub-Divisional Magistrate by 
‘the-Civil Judge who had-issued the order 
of attachment, it is said that the Sub-Divi- 
sional Magistrate could no, act on in- 
- formation received in this manner. [-cannot 
‘imagine why. The provisions of s. 190, 
Oriminal Procedure Code, are exceedingly 
wide: . ` 
“A Sub-Divisional Magistrate may take cogniz- 
-ance of an offence upon receiving a complaint of 
facts which constitute such offence; upon a report 
in writing of such facts made by any Police Officer 
, and upon information received from any person 
| other than a Police Officer, or upon his own know- 
„ ledge of suspicion, that such offence has been 
committed.” - 
Tnere is nothing in that section Lhat 
I can see which prevents a Sub-Divisional 
' Magistrate from taking cognizance of an 
‘offence that happens to be reported to him 
: by an officer who presides in a Court of 
justice. Another argument is that the Civil 
Judge was treated as a complainant and 
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should have been examined before the 
Magistrate took cognizance of tne offence. 
It is clearly stated in s. 200 that it is 
unnecessary fcr a Oourl to examine tae 
complainant when ihe complaint is made 
in writing by a Courtor a public servant 
acting or purporting to act in the dis- 
charge of his official duties. It seems vrima 
facie that the Civil Judge was at least 
purporting to act in the exercise o! nis 
official duties, and he certainly is n puvlic 
servant within the meaning of the defini- 
tion. However, even if he shonid have been 
examined and was not examined.-that would 
amount only to an irregularity which would 
not vitiate the whole trial. These are the 
technical points which have been urged. 
On the substance of the matter it ıs said 
that no offence was committied unless the 
property was legally attached. In that con- 
nection it is said that there is no direct 
evidence thut a copy of the warrant of 
attachment was affixed to the residence uf 
the judgment-debtor. Section +24, Indian 
Penal Code, says nothing whatsoever about 
the attachment of property. It merely 
says: 

Whoever dishonestly or fraudulently conceals 
or removes any property of himself or any other 
person, or dishonestly or fraudulently assists in 
the concealment or removal thereof, or dishonestly 
releases any demand or claim to which he is 
entitled, shall be punished with imprisonment of 


either description fora term which may extend to 
two years, or with fine, or with both.” 


There is no doubt that the appiicant 
removed or assisted in the removal of his 
sugarcane crop. Tne only question before 
the Courts was whether in so dving he 
was acting dishonestly or fraudulently. 
Certainly if he knew that the crop was 
attached or even was going to be aitached 
in execution of a decree and his object was 
to prevent tue decree holder from obtain- 
ing his money, I snould myself not nave the 
sligutest hesitation in saying that his uction 
was disuonest because it was intended to 
cause wrengful loss to the decree holder. 
In this case, h wever. tuere is the evideuce 
of the Amin that all tue formalities were 
observed and it is stated ia the Sliustra- - 
tion to s. llt, Evidence Act, that there 
is a presumption that all cfficial ocs have 
heen properly p rformed There is no 
doubt that the Amin went to the vilage to 
effect attachment und the only ar. umontb 
put forward is tuat tue att.chmenl wos in 
valid owing to technical failures. [ was 
urged by the applicant in the Courts below 
thai he had no knowledge of ihe ut achment. 
This seems to be extremely improbable :n 


962 


the circumstances, especially as a relation 
of his who lives in his own house made an 
application to the attaching Court that part 
of the attached property ‘should be released 
as it belonged to her and not to the appli- 
cant, 4 4 

. Ido not think there is any reason for 
saying that the decision of the Courts below 
was wrong, but even if there were some 
technical mistakes, this is not a case where 
it appears that substantial injustice has 
been done and it is, therefore, not a case in 
which I should interfere in exercise of the 
revisional powers of this Court. I reject the 
application. 


5. Application rejected. 





BOMBAY HIGH COURT 
First Civil Appeal No. 168 of 1934 
November 8, 1937 
BROOMFIELD AND SEN, JJ. 
DAHYABHAI LALLUBHAI SHAH— 
PLAINTIFF—APPELLANT 


VETSUS 
CHAMANLAL MAHASUKHRAM 
AND OTHERS—-DEFENDANTS— 
RESPONDENTS 

Will—Validity—Charitable beguest—Provision for 
money to be applied in good way and in gifts 
bringing religious merits—General provision that 
trustees should apply residue for good religious 
purposes as they think sit—Bequests are void for un- 
certainty. 

Where a will provides that the money is to be 
applied sare marge (in a good way) punyadanma (in 
gifts bringing religious merit); that the surplus 
of the sale proceeds of acertain millshare, if any 
surplus should remuin after certain other bequests, 
should be utilised for good purposes sare marge 
(literally in good way) and there is also a general 
provision asto the residue of the estate that the 
trustees should apply it for good religious purposes 
(sare marge dharmadaya) ‘as they think fit,” the 
bequests of this kind are voidfor uncertainty. The 
mere fact that the trustees are empowered to select 
the charitable objects is of no avail as the langu- 
age used in the will is wide envugh to include ob- 
jects of benevolence or utility which the law does 
not recognize as charitable and it would be in the 
discretion of the trustees to select such objects. 

[Case-law referred to.] 

F.C. A. from tne decision of Joint First 
Class Sub-Judge, Ahmedabad, in O. 8. No. 
1305 of 1931. 

Mr. B. G. Thakor, for the Appellant. 

Messrs. K. J. Thakor and D. V. Patel, 
for the Respondents Nos. 1l and 2. | 

Mr. J. G. Shah, fur the Respondents Nos. 
4and 5. 

Broomfield, J.—The plaintiif-appellant 
sued fora declaration that a will dated 
February 3, 1930, made by his’ brother 
Sankalchand, who died on December 6, 
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1931, is inoperative and null and veid. 
Alternatively he prayed for a declaration 
that the bequest of a certain house, in 
which Sankalchand was living, to one 
Bhikabhai, nephew of the testator, is null 
and void. The grounds fcr contending that 
the willis inoperative are that the testator 
and plaintif were members of a joint 
Hindu family and that certain bequests 
for good works and dharmadaya are void . 
for uncertainty. The first ground would, of 
course, affect the validity of the willas a 
whole. The second would merely affect the 
specific bequests challenged by the plain- 
tif, The ground on which the bequest of . 
the house to Bhikabhai is challenged is that . 
Bhikabhai died in 1929 before the will was 
made. By an amendment of the plaint 
plaintiff prayed for possession of this house 
and paid the necessary court-fees, But no 
relief other than a declaration was prayed 
for in respect of the main claim. | 

The trial Court dismissed the suit hold- 
ing (1) that Sankalchand was separate and 
had merely disposed of his separate pro- 
perty, (2) that the charitable bequests are 
not void because the testator had specified 
the objects of charity in Ex. 185.a draft 
of the will said to be in Sankalchand’s 
handwriting, and (3) that defendants 
Nos.4and5, the sons of Bhikabhai, are 
the owners of the house bequeathed to him. 
The reason for this latter finding is not 
very clearly stated in thejudgment, There 
are some passages which seem to suggest 
that the learned Judge thought that San- 
kalchand had made agift of the house and 
the disposition of the house in the will 
had no effect. Butthere could of course 
be no gift of the house withouta registered 
instrument. Tne case set up by the deien- 
dants, or at any rate one of the cases 
set up by them, was that the testator, though 
using the name of Bhikabhai, really 
intended to bequeath the house to 
Bhikabhai’s sons who attended him in his 
last illness and were actually placed by 
him in possession of the house, Defendants 
Nose l and Sare the trustees appointed 
under the will. 

It appears that the house in suitis a 
portion of a large house whicno was divided 
between Lallubhai (father of plaintiff and 
Sankalchand, and his three full brothers. 
One of the brothers, Mansukh, died in the 
lifetime of Lallubhai leaving a widow who 
also died in his lifetime, Lallubhai suc- 
ceeded to this portion asthe nearst rever- - 
sioner and thus became the owner of two 
portions, He died in 1904, The evidence 
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conflicting as to when his two sons began 
+live apartfrom one another. But it is 
dmitted that for many years before the 
sath of Sankalchand they’ were in sepa: 
«ie occupation of Lallubhai’s two portions 
E the house, Sankalchand living in the 
ortion which came to Lallubhai at the 
rartition, 4. e. the portion now in suit and 
Naintif in the portion which came to 
allubhai from Mansukh’s widow. Plaintiff 
ays that this was merely a matter of 
snvenience, but that -can hardly have 
wen 80. As long ago as 1306 at any 
te plaintiff and Sankalchand were shown 
4 owners of their respective portions of the 
duse in the Municipal house register. 
hey paid taxes separately. When the 
tity Survey Inquiry in Ahmedabad took 
ace in atout 1922, they obtained separate 
nads. This is a very important piece of 
‘idence since plaintif admits that he 
ad Bankalchand went together to get 
«eir rights entered in the register. They 
“re both examined and the separate 
nads were issued on the strength of their 
atemenie. Atthis time there must have 
æn a formal inquiry into title and the 
mggestion that the application for 
parate sanads was a mere matter of 
“nvenience'is untenable. It is admitted 
at the brothers were carrying on separate 
isiness also from the time of Lallubhai's 
sath if not before. There are other items 
evidence indicating partition between 
brothers which the trial Judge has 
ferred to and it is sufficiently clear, 
+ think, that the finding that plaintiff 
d Sankalehand were not joint as 
eged by plaintif but separate in 
mberesi is supported by ample evidence 
d there is no ground for taking a difer 
t vViewin appeal. Plaiotiff's contention 
Bt the willis invalid as a whole therefore 
Js. 
It would fail on another ground also. 
the will as a whole were invalid, defend- 
ts would be no better than trespassers, 
d the plaintiri as the nearest heir would 
entitled to the whole estate. He migat, 
srefore, have sued for possession of it 
ds. 42, Speciiic Relief Act, would pro: 
“li the grant of a bare declaration, 
: regards the objection to the charitable 
quests, the case presents more difficulty. 
mere is a bequest of Ks, 2,000 for religious 
Mis, The vernacular words are that the 
mey 18to be applied sare marge tin a 
od way) punyavanma(in gifts bringing 
igious merit), Tnere isa provision that 
2surplusof the sale proceeds of a 2ertain 
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mill share, if any surplus should remain 
after certain other bequests, should be 
utilised for good purposes sare marge 
(literally in a good way). There is also a 
general provision as to the residue of the 
estate that the trustees should apply it for 
good religious purposes (sare marge dhar- 
madaya) ‘tas they think fit.” It is clear from 
the authorities of the Privy Council and of 
this Court Runchordas Vendrawandas vV. 
Parvatibai (1), Cursandas Govindji v, Vund- 
ravandas Purshotam (2), Devshankar Naran- 
bhai v. Motiram Jageshvar (3) and Bai Bapi 
v. Jamnadas Hathisang (4), and it was con- 
ceded in the argument before us that be- 
quests of thiskind are void for uncertainty. 
The learned trial Judge relied on the fact 
that the trustees were empowered to select 
the charitable objects and he referred to 
Smith v. Massey (5) and Parbati Bibee v. 
Ram Sarun Upadhya (6). But these cases 
are of no assistance to the plaintiff here. 
All they decide is that if the language of 
the will makes it clear that the money has 
to be spent on objects which the law re- 
cognizes as chariiable and on no other ob- 
jects the selection of the particular ob- 
jects may be left to the trustees or exe- 
cutors. But the position here is that the 
language used in the will is wide enough 
to include objects of benevolence or utility 
which ths law does not recognize as chari- 
table and it would be in the discretion of 
the trustees to select such objects. That 
being so, the bequests are void : Trikumdas 
Damodhar v. Haridas (7) and Sarat 
Chandra Ghose v. Pratap Chandra Ghose (8). 
The trial Judge thought that the inten- 
tion of the testator could be deduced from 
the draft will, Hx 135, in which speciiic 
charitable objects have been mentioned, 


,taough only im tke case of the sum of 


Rs. 2,000, Had this document been referred 
to in the will, is could hive bean tre sed as 
part of the will is. 64, Succession Act) and 
might have removed the uncertainty so far 
as it goes. But it is not referred to in the 
will and the trustees therefore would not 
be bound by it. Altuough, nowever, these 
dispositions are prima fucie void, pla. nif 
has not asked for any relief in respect vf 
them, and in tne suit, as framed, it would 


(1) 23 B 735; 26 I A 71; 7 Sar, 543; 1 Bom. L R 
607 (P O). 

(2) 14 B 482. 

(318 B 136, , 

(4) 22B 774, f 

(5) 30 B .00;8 Bom. L R 322, 

(8) 31 O 895; 8 C-WN 653, 

(7) 31 B 583; 9 Bom. L R 560. 

(8) 40 O 232; 21 Ind. Oas, 194. 
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be impossible to.give him any relief. His 
proper course was to bring a suit for 
general administration asking the Court to 
construe the will, to set aside the void 
bequests and to provide for the residue, if 
any, remaining undisposed of. This suit 
was filed a few days after the death of 
Sankalchand. The trustees had net taken 
charge of the estate and it is impossible to 
say at this stage that thereis or will be 
any undisposed of residue to which plain- 
tiff would be entitled. A suggestion “was 
made by the learned Advocate for the ap- 
pellant in his reply that the suit might be 
allowed to be converted into an administra- 
tion suit now. But the plaintiff's conduct 
has not been such as to entitle him in our 
opinion to any such indulgence, His main 
case in which he has failed was that the 
will was invalid asa whole because San- 
kalchand had no power to make one. More- 
over, it is not clear that an administration 
suit will be necessary. In the event of 
there being any residue undisposed of by 
the will, the trustees themselves would pre- 
Paman have to come to the Oourt for direc- 
tions. 

There remains the question of the house 
bequeathed to Bhikabhai, father of defen- 
dants Nos.4 and 5. The point isa novel 
one not altogether free from difficulty. But 
on the whole we think this must be treated 
as a valid bequest to Bhikabhai’s heirs, The 
evidence shows that Bhikabhai, for whom 
the testator felt great affection, resided 
only a few yards away from him. Sankal- 
chand must, therefore, have known of his 
death, which took “place in April, 1929, 
more than nine months before the will was 
made. Defendant No, 1 has deposed 
that the testator expressly told him that 
“Bhikabhai” in the will meant hig heirs. 
He also deposes that the testator treated 
defendants Nos. 4 and 5 as his own sons. 
The intention to benefit them therefore is 
sufficiently clear. It is quite in accordance 
with Hindu sentiment that the name of the 
head of a family should continue to be used 
in referring to the family even after his 
death. Thisis one of the matters which 
the Qourt is permitted to take into con- 
sideration under s. 75. Sections-81 and 105 
of .the Act do not help the plaintiff in our 
opinion because on a consideration’ of all 
the facts it must be held that the legacy 
was not-given to Bhikabhai himself but 
to his heirs. The appeal, therefore, fails and 
must be dismissed with costs. 

Sen, J.—I agree. 

B Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 149 of 1934 
and Civil Revision Petition No. 11 of 1933 
February 11, 1937 
Horwity, J. 
RANGASWAMI CHETTY—APPELLANT 
versus 
K. S. NARAYANA IYENGAR —Resronprnt 

Civil Procedure Code (Act V of 1908), ss. 145, 47 
—Decree-holder seeking to make surety liable - Surety, 
if can raise objections to executability—Enquiry 
of Court into questions raised between decree-holder 
and surety is one under s. 47 and, therefore, ap- 
pealable—Surety not personally liable—Although 
s. 145 does not apply in terms provisions analogous 
to s. 145 apply. 

Section 145, Civil Procedure Code, puts the surety 
for the purpose of execution and of appeal on the 
same footing as an original party to the suit ; and 
if s. 145 ands. 47 be read together, then if the 
decres-holder seeks to make the surety liable, it is 
open tothe surety to. raise objections to executa- 
ability, and the inquiry ofthe Court into the ques- 
tion raised between the decree-holder and the surety 
is one under s. 47 and is, therefore, appealable, 
Section 145 in terms applies only where the surety 
is personally liable. But if the sureties are made 
parties to the application to make them liable on & 
bond then they become parties as it were to the 
suit and oan, therefore, be made liable in execution 
in any inquiry under s. 47. Although, therefore 
s, 145 does not apply in terms the provisions ana- 
logous to s. 145 would apply to a case. 

Defendants tothe suit were appointed by the 
Oourt, Receivers of the property in dispute during 
the pendency of the suit upon their furnishing 
security which was to beeither in cash or in immov: 
able property. The surety deposited the requires 
amount in cash and was not liable personally unde» 
the bond. The suit was decreed in favour of plaint- 
iff holding the defendant Liable for certain amount 
In execution of the decree the Oourt ordered the 


- amount deposited by the surety to be paid to the 


decree-holder. The surety filed an appeal which wat 
dismissed onthe ground that no appeal lay as the 
surety was not personally liable: 

Held, that though s. 145, Civil Procedure Code 
did not apply as the surety was not personall» 
liable, yet the provisions analogous to s. 145 appliec 
to the case andthe surety had a rightof appea. 
under s. 47, Civil Procedure Code. Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (2), applied 
Ayyaswami Ayyar v. Stvakki Ammal (3), followed 
Mahalakshmi Bai v. Badan Singh (1), referred to. ` 


C.A. and O. R. P. against an order of the 
Small Cause Oourt, ‘Trichinopoly, datedm 
August 4, 1934. 

Messrs. K. V. Sesha Ayyengar and K 
Aravamudan, for the Appellant. 

Mr. R. Krishnamurty, for the Respondent 

Judgment.—Two parties claimed to be 
lessees of a tope under the respondent ir 
this appeal and one of them brought a suim 
against the other- for possession, During the 
pendency of that suit, as both parties. 
were disputing possession,a receiver peti 
tion was put in, and the defendanis in 
that suit, O. 9. No. 18 of 1928, were ap- 
pointed joint Receiyers upon their fur- 
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“ishing security for one year’s estimited 
mcome, which amounted to Rs. 1,425. This 
ecurity was to be either in cash or in 
mmovahle property. The appellant de- 
»osited in Gourt, Rs. 1,425, for investment in 
lhe Co-operative Bank. Later, the lessor 
pplied to be made a party and he was 
ded. The matter was taken in revision 
«the High Oourt, which held that he was 
ot a proper party to that suit, and that he 
Mould file a suit himself. He thereupon 
«ed 0.8 No. 87 of 1928 and made the 
assees defendants. As the matter in dispute 
ad to be fought out in O. S. No. 87 of 
928, O. S. No. 18 of 1926 was by agreement 
ismissed, both parties agreeing that the 
Receiver should continue throughout the 
scond suit. Eventually, the second suit, 
», S. No, 87 of 1928, was decreed and the 
efendants tothe first suit were found 
aable. The plaintiff in O. S No. 87 of 1928 
Mereupon applied to draw from Oourt the 
2016y that had been deposited by the 
ppellant. The District Munsif of Trichi- 
opoly ordered the money to be paid over 
o the successful plaintiff in O. 8. No 87 
£ 1928. The surety thereupon filed an 
-ppeal to the Judge, Court of Small Causes, 

‘richinopoly, who held that an appeal did 

ot lie. The present A. A. O. has been filed 

gainst the order of the Small Cause Judge, 
wad the C. R. P. against the order of the Dis 

‘ict Munsif. The only question that has 

een argued in the appeal against appel- 

ate order is whether the learned Judge 

‘as Tight in holding that no appeal lay. 

‘he security bond runs thus : 

“So, in accordance with the said order, I have 
«is day deposited (the amount) in this Court for a 

riod of six months as surety for the same to be 
vested in the Trichinopoly Co-operative Urban 

<ank as fixed deposit for six months, the aforesaid 
aposit amount being Rs. 1,425, This sum of rupees 
ie thousand four hundred and twenty-five has been 
ud by me as security. If the plaintiff sustained 
1y loss inthe matter of rendering accounts to Court 
mcoperly by defendants Nos land 2,1 agree to the 
«id loss having been adjusted outof the said secu- 
«ty amount. If the plaintiff's suit is dismissed, and 
defendants Nos. land 2 should properly render 
scounts till the disposal of the suit and act justly, 
alone shall receive the said amount with interest 

“ter this security bond having been cancelled.” 

It is argued on behalf of the respondent 
What the appellant was nota surety in the 
«dinary sense of the word. He deposited 
m Court a certain sum of money which 
mas to be paid over to the plaintiff in case 

e sustained any loss on account of the 

eceiversbip, and, it is suggested, the Court, 

aving passed a decres against the defend- 
nis could at once haye.ordered that this 
xoney be paid over tothe plaintiff, and 
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the petition for payment of money was 
not, therefore, in any sense an execution 
Petition. I do not see whv, because money 
has been deposited in Court, it is in a 
different positition than if it had been de- 
posited elsewhere, or if it had been in the 
custody of some other person or existed 
as some other form of property. It seems 
that the Court could not in its decree 
havestraightway ordered the money in de- 
posit to be paid over to the decree-holder; 
but in any case that was not done. The 
application putin after a decree was passed 
was that the money should be paid over 
to the decree-holder. It, therefore seems 
that the appellant was in the same position 
as a surety who offered security of im- 
movable or movable property. Section 145 
puts the surety for the purpose of execution 
and of appeal on the same footing as an 
original party to the suit; and if s. 145 
and s. 47, be read together, then if the 
decree-holder seeks to make the surety 
liable, itis open to the surety to raise 
objections to executability, and the inquiry 
of the Jourt into the question raised be- 
tween the decree holder and the suratv is 
one under s. 47 and is. therefore. apnealable. 
Section 145, in terms applies only where 
the surety is personally liable ; and it is, 
therefore, contended that asthe surety in 
this case has deposited the money and 
that that money only is liable for the satis- 
faction of any loss that may have occurred, 
s. 145, does not apply to an agreement of 
this nature. A Bench of the Allahabad 
High Court in Mahalakshmi Bai v. Badan 
Singh (1), at p. 651*. says : 

“The personal or individual liability of the sure- 
ty under the security bond may not always be as 
extensive as that of the judgment-debtor, and tha 
object of the above provision clearly is to limit the 
enforcement to the extent provided for by the secu- 
rity bond.” 

I do not think. however, that their Lord- 
ships of the Privy Oouncilin Raj Raghu- 
bar Singh V. Jat Indra Bahadur Singh (2), 
found that the surety who was not per- 
sonally liable in the sense generally under- 
stod came under s. 145. Their Lordships 
appear to have taken it for granted that 
he didnot Thay found some difficulty in 
deciding what the remedy of a decree-hold- 
er against the surety was. They discussed 
the possibility of his bringing a suit under 


(1) 45 A 619; 74 Ind, Oas. 927; A I R 1924 All. 105; 
1 AL J 604 


(2) 42 A158: 55 Ind. Oas. 550; A IR 1919P O 55; 
2200 219; 46 I A 228: 6 O L J 682: 38M L J 302; 18 
AL T 263; 22 Bom. L R 521; 13 L W82 (P 0). 

*Page of 39 A.—] Ed.) 
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the Transfer of Property Act; and they 
found that that course was not open to him. 
They then say at p. 167* : 

“It is suggested that they are bound tothe Court 
but the Court is not a juridical person, It cannot 
be sued. Itcannot take property, and as it cannot 
take property, it cannot assign it. It remains, there- 
fore, that here is an unequestioned liability, and there 
must be some mode of enforcing it and that the only 
mode of enforcingit must be by the Uourt making 
an order in the suit uponan application to which 
the sureties are parties, that tne property charged be 
sold unless beforea day named the sureties find the 
money. 

i. e., their Lordships think that if the sure- 
ties are made parties to the application to 
make them liable on a bond, then they 
become parties as it were tthe suit and 
can, therefore, be made liable in execution 
in any inquiry under s. 47. Although, there- 
fore, they find that s. 145 does not apply; 
they would apply provisions analogous to 
s. 145, to a case to which a. 145 does not 
literally have any application. Raj Raghu- 
bar Singh v. Jai Indra Bahadur Singh (2), 
was consideredin Ayyaswamy Ayyar v. 
Sivakki Ammal (3). Venkatasubba Rao, 
J. says in a case where the surety had 
offered her immovable preperty as security: 

“It is true that to the proceedings in question s. 145, 
does not apply, and we must regard that the order 
against the surety was made, not under the terms of 
that section, but underthe general power which the 
Judicial Oommittes hasheld the Court possess in re- 
gard to executing orders made against sureties.” 

a discussing whether an appeal lies, he 
adds : 

“But having regard to their Lordships’ decision 
and the policy underlying s. 145, we must hold that 
it was not intended that the surety’s rights should, 
in this respect, be abridged.” 

lt is sought to distingiush this case by 
showing that the question there was whe- 
ther the surety was a representative of a 
party to the suit; but even if she was, the 
reasoning applies equally well to a cass 
where she is not, the principle underlying 
the decision t eing that even if s. 145 does 
not apply, the surety has an equal right of 
appeal. The learned Advocate for the res- 
pondent seems to distinguish the position 
of‘the appellant from that of an ordinary 
surety by pointing out that he had not 
really offered his own money and that what 
he had deposited was the estimated value 
of the cocoanuts of the tope which he him- 
self had purchased. Even if that were the 
case, it would only explain why he had 
offered himself as surety. His liability 
would be as a surety, though he had secur- 


(3) 56 M 909; 145 Ind. Cas. §71; A IR 1933 Mad. 
o L J 407; 6 R M 146; 38 LW 651; (1933: M 
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ed himself by purchasing in advance th 
cocoanuts. It has been suggested that as 
have been taken through most of th 
important documents in the case, I migh- 
dispose of this matter myself; but it seem: 
more satisfactory thatthe lower Appellat 
Court, which is the final Court of fact 
should decide a matter in which question 
of fact must of necessity arise. I do no 
think that the point raised ia altogethe 
a question of law. The second appeal ie 
therefore, allowed. and the first appeal re 
manded for disposal on the merits by the 
lower Appellate Court. The costs of thi 
appeal will be costs of the first appeal. 

C. R. P. No. 11 of 1933.—I have decide 
in C, M.S. A. No. 149 of 1934 that ai 
appeal lay from the decision of the Dis 
trict Munsif. This petition is not, therefore 
competent ; but in view of the fact that i 
has been the contention of the responden 
that no appeal lay, it is unnecessary fo 
me to order any costs in dismissing the peti 
tion, except as to costs of printing, which 
will be paid to the respondent. 

Ng. ú Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 12 of 1935 
March 31, 1938 
Menta AND Loso, JJ. 
Missir SALIGRAM MATHRADAS— 
APPELLANT 
versus 
Missir BANSIRAM AND OTHERS— 
RESPONDENTS. 

Easement—Quasi-easement—Rights in haveli- 
Nature of—Owners of building abutting and openin 
thereon—Enjoyment of rights by them—Whethe 
easements proper—Their nature and extent ar 
governed by custom. h 

A haveliis not like property held jointly in cc 
ownership in the sense that all the rules and inc 
dents of joint property are applicable to it, whei 
any co-owner may alienate his rights therein, fı 
such a power of alienation would immediately defer 
the very object of maintaining a haveli. The la 
of easements as such cannot be applied toa kavel 
for, an easement predicates a dominant and 
servient tenement vested in different pergons. TI 
rights of the owners over the haveli partake of tl 
character of easements, that they are quast-easemen’ 
though not easements proper, the nature and exte) 
of such rights being regulated by custom, Su 
rights can inlaw and in the nature of things on 
be attached to immovable property and can only | 
enjoyed by the owners of such property qua-owne: 


[p. 969, col. 2.) 

There was a haveli called the Shingrapo 
Brahmins’ haveli. The haveli was entirely enclos 
by the buildings except that towardsthe north the 
was an opening witha gateway which led into 


narrow street which ultimately connected with t 
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public road. These buildings were originally built 
by the inter-related Shingrapota Brahmins with the 
intention that the open space should serve as a 
common courtyard, all having access to it and over 
which they should all have rights of enjoyment 
consistent with each other's convenience, To the north 
of the haveli abutting on it there wasa plot with a 
building thereon, which did not originally open on 
to the haveli. This building was bought by a 
non-Shingrapota Brahmin who owned a building 
encircling the haveli On the same site he built 
another building with doors and windows overlook- 
ing the haveli and a door on the ground floor pro- 
viding entrance from the haveli. The owners of the 
buildings enclosing the havelt instituted a suit for 
a declaration that the defendants’ house was not 
“of Shingrapota Brahmins havelt“ and that he was 
not entitled to open doors, windows, drains or 
spouts on the side of the haveli or build projections 
over the haveli, and for an injunction directing 
him to close the spouts, doors, windows, etc., and not 
to prevent the appellant from closing the same by 
erecting a wallor otherwise. The suit was dismiss- 
ed by the lower Court which held that the defend- 
ant as owners of a house which abutted on and 
opened onto the kareli had a personal right of 
ownership in the haveli which he could exercise in 
respect of plot which he had purchased and which 
abutted onthe havelz: 

Held, that the original owner of plot having en- 
joyed no rights in the haveli qua that plot could 
and did convey none to the defendants. By opening 
doors and windows in the wallof the building on 
the plot which overlooked the kaweli he had mate- 
rially affected its privacy; by opening a door on 
the ground floor providing entrance into the house 
from the havelt he had placed an additional burden 
on the restricted use of the haveli. The plaintiffs 
‘were consequently entitled to the relief asked for. 
Chuhermal Jethmal v. Kewalram Menghraj (2) and 
Hemchand Virchand v, Pitamber Amichand (3), re- 
lied on, Girdharidas Radhakishendas v. Tirathdas 
Gokaldas (1), explained. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 


Mr. Hakumatrat M. Hidnani, for the Res- 
pondents. 

Lobo, J.—This is asecond appeal from 
the judgment of the Assistant Judge of 
Sukkur by which the learned Judge upheld 
the judgment and decree of the Judge of 
the subordinate Oourt of Shikarpur in 
Suit No. 952 of 1928 dismissing the suit of 
the appellant. The facts need to be set 
out in some detail. In the town of Shikar- 
pur there is a haveli called the Shingra- 
pota Brahmins’ haveli. It bears survey 
No. 15/85 in the Record of Rights. Abut- 
ting.on the haveli and opening on to it are 
buildings on plots bearing survey Nos. 39 
to 45. On survey No. 41 is the temple or 
thawn of these Brahmins. To the north 
of the havelt and abutting on it is survey 
No. 46 with a building thereon which did 
not originally open onto the haveli. Tne 

_haveli is entirely enclosed by the buildings 
above referred jo except.that towards the 
north between survey , Nos. 46 and 39 there 
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is an opening witha gateway which leads 
into a narrow street which ultimately 
connects with the public road. Abutting 
on this street are buildings on survey 
Nos. 37, 47 and part of 46. The owners of 
the buildings on survey Nos. 39 to 45 are all 
Shingrapota Brahmins. By two ‘sale deeds 
dated July 19,1911, and January 12, 1912, 
the respondents, the owners of plot No. 39 
purchased the plot of land with buildings 
thereon bearing survey No. 46 on the 
northern side of the Aaveli. The vendors 
were not Shingrapota Brahmins. Shortly 
before this suit the respondents built a 
pew house on this plot with doors and 
windows in the wall overlooking the haveli 
and a door on the ground floor providing 
entrance into the house from the havelt. 
They also placed beams in the wall of this 
house projecting therefrom over the haveli, 
evidently with the intention of erecting 
thereon a terrace or wadhawa. They 
further connected the drain of the new 
building with the main drain in the haveli. 
The appellant who is the owner of plot 
No. 45 thereupon filed Suit No. 992 of 1928 
against the respondents for a declaration 
that the respondents’ house on plot No. 46 
was not “of Shingrapota Brahmins haveli” 
and that they were not entitled to open 
doors, windows, drains or spouts on the side 
of the haveli or build projections over the 
haveli and for an injunction directing the 
‘respondents to close the spouts, doors, 
windows, etc., and not to prevent the ap- 
pellant from closing the same by erecting 
a wall or otherwise. The suit was originally 
filed by the appellant in his individual 
capacity but later he was given permission 
+o sue on behalf of all the owners of houses 
abutting and opening on the haveli other 
than the repondents. 

The respondents contested the appellant's 
suit mainly on two grounds. They con- 
tended in the first instance that the original 
building on survey No. 46 had the same 
rights over the haveli as the buildings on 
plots Nos. 39to45. Their second line of 
defence was that the haveli was the joint 
property of all the owners of the houses 
abutting and opening on to the havelt and 
that the defendants, having purchased plot 
No. 46 which also abutted on the haveli, 
were entitled ag owners of plot No. 46 to 
the same rights over the haveli as they 
enjcyed by reason of their ownership of plot 
No. 389. According to their first contention 
the haveli extended beyond the gate and 
included the street up to the road. The 
learned Judge of the trial Court found that 
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the haveli terminated with the gate on the 
north between survey Nos. 46 and 39 and 


that the original building on survey No. 46 
did not open onto the haveli and for this 
reason had not over the haveli the rights 
enjoyed by the buildings on plots Nos. 39 
to 49. He held, however, relying on the case 
in Girdharidas Radhakishendas v. Tirath- 
das Gokaldas (1), that the respondents as 
owners of a house which abutted on and 
opened on to the haveli had a personal right 
of ownership in the haveli which they could 
exercise in respect of plot No. 46 which 
they had purchased and which abutted on 
the haveli. The learned Judge states: 

“Tam not able to agree that this case is distin- 
guishable from the express decision of the Judicial 
Commissioner's Court in Girdharidas Radhakishen- 
das v. Tirathdas Gokaldas (1).- It has been expressly 
ruled in that decision that the right of ownership 


ina havelt ig a personal right independently of 
the old house abutting on the Haveli” aa 


The learned Judge of the trial Couri 
accordingly dismissed the suit of the appel- 
lant. There was an appeal against this 
decision being Civil Appeal No. 24 of 1931 
which was heard by the Assistant J udge of 
Sukkur. The learned Judge of the Appellate 
Court disposed of that appeal quite sum- 
marily: He states : 

ti o not propose to enter int di i 
the evidence in the case. On the Sada Mea tore 
the appellant was rightly non-suited. The decision 
reported in Girdharidas Radhakishendas v., Tirath- 
das Gokaldas (1) is on all fours with the present 
case. There also the defendants owned a house in 
@ particular haveli and they were sued for a de- 
claration and injunction on exactly the same facts 
as in this case, Following the above decision, I 
would dismiss the appeal with costs.” : 


The appellant having lost in both the 
lower Courts has now come to us in second 
appeal. The learned Advocate who appeared 
for the appellant has taken three points 
before us. He contends in the first instance 
that the ruling of the High Court in 
Girdharidas Radhakishendas v. Tirathdas 
Gokaldas (1) is not and was never intended 
to have general application to all havelts 
-in the Province, but must be confined in its 
application to the particular haveli dealt 
with in that case. Secondly, the learned 
Advocate contends that in the present case 
itis admitted that rights in the haveli are 
not independent of the ownership of the 
houses abutting and opening on the haveli. 
His tiird contenticn is that a haveli is Dt 
like ordinary property held in co-owner- 
ship. It is not alienable by itself. It is 
establised by authority that in the absence 


(1) 24 SLR 208; 120 Ind Cas, 497: 
Sind 34; Ind. Ral, (1930) Sing 1. #97; AT R1930 
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of a custom or of evidence to the contrary’ 


. Tights i Y ilde 
did not include ALE atrest brnd Ee NG rights in a haveli are attached to the build 


ings abutting and opening thereon, the 
owners of which alone are entitled to enjoy 
them, qua owners. We have read the case 
in Girdharidas Radhakishendas v. Tirath- 
das Gokaldas (1) and can find nothing in it 
indicating that it has or was intended to 
have application to harelis in general or to 
any haveli other than the one with which 
the learned Judges were there dealing. The 
learned Judge who tried the present case is, 
therefore, wrong when he states : 

“it has been expressly ruled in that decision that 
the right of ownership in a havelt is a personal 
right,...” 

Nor was the learned Judge of the Appel- 
late Court justified in summarily disposing 
of the matter because “the decision reported 
in Girdharidas Rudhakishendas v. Tirath- 
das Gokaldas (1) was on all fours with 
the present case.” There are passages in 
that judgment of the High Oourt which 
make it clear that its finding was based on 
the evidence in the case and admitted facts. 
At p. 209*, Kalumal, A. J. C. in reciting the - 
facts states : “It is common ground that this 
haveli is the joint property of these men”. 
At p. 210* the learned Judge refers to a 
finding of the lower Appellate Court, 

“that the right of ownership of the haveli was 
distinct and separate from that of those houses in 
the haveli and was capable of transfer indepen- 
dently of the said house ” 

In dealing with the appeal before us, we, 
therefore, feel ourselves entirely untram- 
melled by the decision in Girdharidas 
Radhakishendas v. Tirathdas Gokal:'as (1). 
In support of the second contention the 
learned Advocate for the appellant relies on 
the following passage in the evidence of 
respondent Bansiram, one of the defendants 
in the suit, which is quoted by the learned 
Judge of the trial Court in his judgment: 

“The havelit yard belongs to the houses abutting 
on the kaveli and also to the houses in the street 
leading from the havelt to the main road. If the 
house is transferred, then the transfer passed the 
right in the yard also. That is my personal opi- 
nion. I know of no instance where the house 
having the right to a havelt is sold to one man 
and the right to the havelt yard to a different 
person. Any co-owner can use the havelt yard.” 


Now this can scarcely be regarded as 
an admission. The Court is only concerned 
with admissions of fact and in this passage 
no fact is admitted It is the opinion of 
the witness asserted explicitly as opinion, 
There is, theref-re, no force in the conten- 
tion that the tri.l Court should have 
decreed the appellant's suit on this admis- 
sion alone or that the appellant is entitled 


*Pagesof 24 5. L. R—[Ed.] 
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to succeed in this appeal on this so called 
admission, No attempt appears to have 
been made. to place before the trial Court 
any material bearing on the origin and 
history of this hareli and in fact the only 
document to which we have been referred 
is an entry in the Record of Rights relating 
to survey No. 15-138 wherein this survey 
number is merely desribed as ‘compound 
of plots Nos. 41, 46, 39. 40” There can be 
no doubt, however, that at some time the 
predecessors in-title of the present owners 
of plots Nos. 39 to 45, all Shingrapota 
Brahmins and inter-related, built their 
houses around this open space intending 
that this open space should serve as a 
common courtyard or haveli to which they 
should all have access, through which they 
should have access to the thawn which 
they built on plot No. 41 and over which 
they should all have rights of enjoyment 
consistent with each other's convenience. 
Brahmins are essentially exclusive and 
hence it is not difficult to understand that 
the owner cf plot No. 46 who was not a 
Shingrapota Brahmin could get no access 
to the havali. It is extremely difficult to 
define with any degree of precision the 
legal position in regard to such a common 
courtyard or havelt of thcse for whose 
benefit it was formed or exists. A haveli is 
not like proper:y held jointly in co-owner- 
ship in the sense thai all the rules and 
incidents of joint property are applicable to 
it, where any co owner may alienate his 
tights therein, for such a power of aliena- 
tion would immediately defeat the very 
‘object of maintaining a haveli. The law 
of easements as such cannot be applied 
to a haveli, for an easement predicates a 
dominant and a servien: tenement vested 
in different persons. 

But we think that thetrue legal position 
is that indicated in Chuhermal Jethmal 
v. Kewalram Menghraj (2) to which re- 
ference has been made by the 
Advocate for the appellant. Candy, J. was 
there considering the rignts of the several 
occupiers of contiguous houses over a com- 
mon lane for their common use as passage. 
The case is closely anslogous to the case of 
-a hareli for the common use of the houses 
abutting on and opening upon it. The 
plaintiff in that ease who had purchased 
one of the houses abutting on a common 
lane re-built the house and in doing so 
erected a step in froniof his door, The 
other occupants in the lane destroyed this 
“step one night and the plaintiff brought the 

(2) 1 Sel. Dec, 179, ae 
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suit to establish his right to have such a 
step. Dealing with the nature of the plain- 
tifs right Candy, J. says: 

“This is not the case of an easement proper: then 
there would be dominant and servient tenements, 
but here there is a lane, which is as much the 
property of the plaintiff as of defendants. eu 
No doubt it is a quasi casement. As Gale says 
p. 17—‘there are many rights which in their mode 
of enjoyment partake of the character of easements; 
as, however, the existence and validity of shese 
rights generally depend upon some local custom, 
excluding the operation of the general rules of Jaw 
and as they are sometimes entirely independent of 
any express or implied agreement between the 
parties, they generally stand upon a different footing 
and arenotin all respects governed by the same 
principles as those which determine the boundaries 
of the private easements.” 


Candy, J. upheld the decree granted to 
the plaintiff by the two lower Courts as it 
was found as a fact that the common user 
of the lane included a right to erect a step 
outside the door of any occupant’s house 
provided that this did not obstruct the 
general right of way. Itwould appear then 
that the rights ofthe owners of plots 
Nos. 39 to 45 over the haveli partake of 
the character of easements, that they are 
quasi easements though nət easements 
proper, the nature and extent of such 
tights being regulated by custom.- Such 
rights can in law asd in the nature of 
things only be attached to immovable pro- 
perty and can only be enjoyed by the 
owners of such property qua owners. That 
being so, the original owner of plot No. 46 
having enjoyed no rights in the haveli 
qua plot No. 46 could and dil convey 
none tothe respondents, and it is dificult 
to see on what basis other than custom 
the respondents can claim such rights of 
easement qua owners of plot No. 46 be- 
cause they enjoy such rights qua owners 
of plot No. 39. No such custom has been 
pleaded or proved. Again, a haveli is 
essentially the same as the common mahla 
so frequently to be found in Bombay and 
parts of the Presidency and that legal 
rights of the joint holders of a mahla 
have been the subject matter of a decision 
of the Bombay High Court in Hemehand 
Virchand v. Pitamber Amichand (3). In 
this case the defendants, the majority of 
the joint holders of a common mahla, 
against the wishes of the minority encroach- 
ed to the extent of only a foot on one 
side of the entrance to the mahla. No 
substantial injury was caused to any one 
holder, the passage icto the mahla was 
unaffected. Still the High Court held that 


(3) (1875) Bom. PJ 268. 
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the defendants had no legal right to do 
what they had done. 

We think this case hasa direct bearing 
on the issue before us for decision and that 
it is good authority for holding that the 
respondents have by their admitted acts 
in regard to the building on plot No. 46 
encroached upon the haveli and imposed 
upon the haveli additional burdens which 
they bave no right to do except with the 
consent of all the joint-holders of the 
haveli. By opening doors and windows in 
the wall of the building on plot No. 46 
which overlook the hareli, they have mate- 
rially affected its privacy, by opening a 
door on the ground floor providing en- 
trance into the house from the haveli they 
have placed an additional burden on the 
restricted use of the hav: li: the projecting 
beams are an encroachment on the haveli 
and so will be the wadhawa when con- 
structed, by connecting the drain of the 
new building with the main drain of the 
haveli they have thrown upon that drain 
and therefore upon the haveli an addi- 
tional burden. It may be that the otber 
joint-holders have not sustained any sub- 
stantial injury but that makes no difference 
whatever. For these reasons we think that 
the learned Advocate for the appellant 
must succeed on his third contention which 
involves the real issue in this case and 
which both the lower Courts have entirely 
failed to appreciate, the appellant is en- 
titled tothe declaration and injunctions 
he claims in this suit against the respon- 
dents. We accordingly reverse the judg- 
ment and decree of the lower Appellate 


Court and allow this appeal with costs 
throughout. 
D. Appeal allowed. 


BOMBAY HIGH COURT 

Civil Reference No. 3 of 1937 
September 24, 1937 

BEAUMONT, C. J. AND BLAOKWELL, J. 
COMMISSIONER or INCOME-TAX, 
BOMBA Y—RgEFERoR 
versus 
WESTERN INDIA LIFE ASSURANCE 

Co., LTD—ASSESSEE 

Income Tas Act (XI of 1922), s. 59 (2) (a) (iij— 
Income-tax Rules (Bombay), r. 30—Words “may be 
treated as expenditure” are permissive — But per- 
mission is conferred on assessee and not merely on 
Income-taz Officer. 

The words “may be treated as expenditure” in r. 30, 
Income-tax Rules (Bombay) framed under s, 59 (2) 
(a) (ti), Income Tax Act, are permissive. The per- 
mission is conferred on the assesses. The rule gives 
e rm iesion to the assessee to do what the rule allows, 
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and it does not merely confer an option upon the 
Income-tax Officer. 

In the three years covered by the valuation in the 
case of the assessee, a Life Assurance Company, which 
were the years 1920, 1931 and 1932, there was a sub- 
stantial depreciation in the investments held by the 
company for the year 1930,and the company set aside- 
to a special depreciation account a sum considerably 
less than the actual amount of depreciation, Yn 1931 
there was a further and heavier depreciation and the 
directors again set agide to the depreciation reserve 
fund a further sum again considerably less than the 
amount of the depreciation in that year. In the third 
year there was an appreciation and the Assistant 
Commissioner of Income-tax found as a fact that 
the losses of the two years were wiped out, and in the 
three years there was a small appreciation. The 
Tncome-tax Officer refused to grant any deduction 
from income liable to taxon account of the sum 
claimed by the assessee under r. 30 of the Income-tax 
Rules as an item of expenditure on account of amounts 
carried to the Investment Reserve Fund meant ton 
provide for depreciation in the value of the saidil 
securities. 

Held, that the action of the Income-tax Officer was 
not correct. The sums having been properly plecedll 
to the special reserve in the firsttwo years of the 
triennia] period, there was nothing in the rules 
which required that they be brought back into the 
revenue account ag soon as the depreciation which 
they were designed to meet had been made good. 

C. Ref. made by the Commissioner of In: 
come-tax, Bombay. 

Sir Kenneth Kemp, Advocate-Generaa 
and Mr.C.M. Eastley, Government Solici- 
tor, for the Referor. 

Messrs. M. C. Setalvad and P. B. Gajen- 


dragadkar, for the Assessee. 


Beaumont, C J.—This is a reference 
made by the Commissioner of Income-tax= 
in which he raises the following question: 

“The Assistant Commissioner having found as » 
fact that in thetriennium under consideration there 
was an appreciation in the value of the securities 
held by the assessee, was his action correct in refusings 
to grant any deduction from income liable to tase 
on account of thesum of Rs. 1,74,919 claimed b3 
the assessee under r. 30 of the Incomet-ax Rules as ar 
item of expenditure on account of amounts carried t+ 
the Investment Reserve Fund meant to provide fom 
depreciation in the value of the said securities.” 

_ The assessee is a company carrying OD» 
life assurance business. The year of assess 
ment is the year 1933-34. Under r. 250; 
the Income-tax Rules framed under s. 5% 
(2) (a) (ii), it is provided: 

“In the case of Life Assurance Companies incor- 
porated in British India whose profits are periodical 
ly ascertained by actuarial valuation, the income» 
profits and gains of the life assurance business shal 
be the average annuel net profits disclosed by th: 
last preceding Valuation... eee , 

with certain statutary additions whicl 
may have to be made thereto. 

Now, in the three years covered by th» 
Valuation in the case of the assessee com 
pany, which were the years 1930, 193: 
and 1932, there wasea substantial depre 
ciation in the investments held by the» 
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company for the year 1930, and the com- 
pany set aside to a special depreciation 
account a sum considerably less than the 
actual amount of depreciation, In 1931 
there was a further and heavier deprecia- 
tion and the directors again set aside to 
the depreciation reserve fund a further sum 
again considerably less than the amount of 
the depreciation in that year. In the third 
vear there was an appreciation and the 
Assistant Commissioner of Income-tax has 
found as a fact that the losses of the two 
years were wiped out, and in the three 
years there was a small appreciation. The 
question is how on these facts r. 30 has to 
be applied. Now,r. 30 provides: 

“Any amount either written-off in the accounts or 
through the Actuarial Valuation Balance Sheet wo meet 
depreciation of, or loss on securities or other assets, 
or which is carried toa reserve fund formed for that 
sole purpose and not used for any other purpose, may 
be treated as expenditure incurred soley for the pur- 
pose of earning the profits of the business.” 

In the present case for the first two years 
there was a depreciation of securities, 
and amounts to meet that depreciation 
were carried to a reserve fund formed for 
that sole purpose, and the question is whe- 
ther the assessee can treat those sums as 
expenditure incurred solely for the purpose 
of earning the profits of the business, with- 
out giving credit for appreciation which 
occurred in the third year. The contention 
of the Commissioner for Income-tax is that 
the words “may be treated as expenditure" 
in r. 30 are permissive and confer an 
option upon the Income-tax Officer, either 
to allow this expenditure or not. No doubt 
the word “may” is permissive. But the 
question is on whom is the permission con- 
ferred. It seems tome perfectly plain that 
it is conferred on the assessee. It may also 
be conferred on the Income tax Officer, but 
that is irrelevant. It seems to me quite 
clear that when the rule says that these 
sums placed to reserve may be treated as 
an expenditure incurred solely for the pur- 
pose of earning the profits of the business, 
that confera the right on the assessee to 
treat the sums in that way. The rule is not 
compulscry and it is possible that an asses- 
see might prefer to pay the income-tax on 
moneys placed to a special reserve, so that 
there would be no difficulty in the future 
in bringing those sums back into revenue. 
But I am clearly of opinion that the rule 
gives permission to the assessee to do what 
the rule allows, and that it does not merely 
confer an option upon the Tncome-tax 
Officer. These sums having been properly 

placed tc the special reserve in the first 
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two years of the triennial period, I can 
find nothing in the roles which require 
that they be brought back into the revenue 
account as soon as the depreciation which 
they were designed to meet has been made 
good. The company may well think that it 
may have to pass through difficult times 
again, and that itis prudent to keep its 


reserve in hand even though the reserve at 


the moment may not be wanted for the 
purpose for which it was made, 

The Advocate-General siys that serious 
consequences may follow on this interpre- 
tation of r. 30, because large sums may 
be placed to reserve on which tax will 
never be paid. But itis to be noticed that 
sums placed to the special reserve must be 
in respect of depreciation or loss which, in 
my view, means depreciation or loss which 
was actually incurred and that the reserve 
fund can be used for no other purpose. 
These two considerations afford consider- 
able safeguard against the possibility of a 
company forming excessive reserves under 
T. 30 and evading paying tax. In my view 
the finding of fact of the Assistant Com- 
missioner of Income-tax which is referred 
toin the question raised, is really irrele- 
vant, and the question must be answered 
in the negative. Usual order as to costs 

Blackwell, J.~-I am of the same opinion. 
The contention of the Commissioner for 
Income-tax is that the words “may be 
treated" in r. 30 confer upon him and 
upon him alone the option to treat sums 
written off to meet depreciation of, or loss 
on securities or other assets, or carried to 
a reserve fund formed for that sole pur- 
pose, and not used for any other purpose, 
as expenditure incurred solely for the pur- 
pose of earning the profits of the business. 
In my opinion this construction does vio- 
lence to the plain words of the rule. It 
seems to me that the rule confers an option 
upon the assessee to write off in his accounts 
to meet depreciation or to carry to a reserve 
fund to meet depreciation any amount 
which is justified by an actua! loss in any 
particular year. The facts as disclosed by 
the evidence in the present case are that 
the assessee set aside in the first two years 
sums much smaller than were sufficient to 
meet the actaal loss which occurred in 
those years. The mere fact that there was 
an appreciation in the securities in the 
third year seems to me to be entirely irrele- 
vant so far as the construction of r. 30 ig 
concerned, in relation to the first and 
second years’ and if there has been a writ- 
ing off or setting aside to reserve fund jn 
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any particular year justified by the state 
of accounts of the company of that year, 
the rule seems to me plainly to permit the 
assessee to treat the amount so written off 
or set aside as expenditure incurred solely 
for the purpose of earning the profits of 
the business. There is nothing in the rule 
to compel an assersee who has so exercised 
his option to bring back any sums which 
have been properly set aside by him in 
accordance with the-rule. I agree, there- 
fore, that the question must be answered in 
the negative. 
a Answer in the negative. 


— we 


CALCUTTA HIGH COURT 
Civil Appeal No. 1225 of 1935 
June 2, 1937 
JAOK, J. 
PULIN BEHARI DEB AND ANOTHER— 
PLAINTIFFS— APPELLANTS 


VETSUS 
RAMAKANTA MAHA.TA KURMI 

AND ANOTAER— DBEFENDANTS—RESPONDENTS 

Evidence Act (I of 1872), 3. 92—Kabuliyat taking 
settlement of two hals of land on certain rent per 
hal admitted—No finding that kabuliyat was not 
intended to be acted wpon—Oral evidence to show 
that one hal was rent free—Admissibility. 

Where a kabuliyat taking settlement of two hals 
of land on certain rent per each hal is admitted 
and itis not found that the agreement was not in- 
tended to be agreed upon, no oral evidence can be 
admitted to show that the tenant was to enjoy one 
of the two hals, rent-free. 

Oral evidence may, however, be admitted to show 
that there was no agreement between the parties and 
hence no contract. 

O. A. from the appellate decree of the 
Additional District Judge, Cachar, dated 
May 18, 1935. 

Messrs. Ramendra Chandra Roy and 
Satyendra Kishore Ghose, for the Appel- 
lants. | 

Mr. Priyanath Dutt, for the Respondents. 


Judgment —This appeal has arisen out 


of a suit for rent. Plaintiffs’ case is that 
both the defendants, defendant No.1 and his 


wife defendant No. 2, took seitlement of two 


hals vf land and that a kabuliyat was 
executed by defendant No. 2 for both the 
defendants. The defence is that defendant 
No. 1 did not take any settlement, that 
defendant No. 1 was indebted to the plain- 
tiffs and other creditors, and that he 
transferred 10 hals of land in favour of the 
plaintiffs on condition that the plaintiffs 
would allow him two kals of land free of 
rent and make a gift of one hal out of 
these two hals in favour of defendant No. 1's 
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son. Defendant No.1 has been occupying 
one hal and his wife the other hal under 
these conditions since the sale. Both 
Courts have found that out of the two hals 
in the possession of the defendants, one 
was held rent-free and the other rent paying 
at rate of Rs. 70-15 6, namely the rate stated 
in the kabuliyat, 

This appeal by the plaintiffs is based on 
the argument that inasmuch as the land 
is held un the basis of the kabuliyat, evidence 
should nct have been admitted to vary the 
terms of the kabuliyat. The finding of the 
lower Appellate Court is thit the tenancy 
is not based on the terms of the kabuliyat 
and that there was a separate contract 
which must be ascertained in order to give 
the proper relief to the plaintiffs. The 
learned Judge based his finding on a sepa- 
rate contract as evidence from the deposi- 
tion of defendant's witness No. 2 Badhan. 
This witness stated that the plaintiffs 
promised to make a gift of one hal of land 
in favour of the defendants son and to 
allow defendant No. 1 to 1emain in posses- 
sion of that land as before withont charging 
any rent for the same, but he did not support 
the further allegation of defendant No. 1 
that the plaintiffs also undertook to allow 
the defendant's wife to possess another hal 
or another two hals of land rent-free. It 
appears that defendant No. 1 is in possession 
of two hals of land and according to the 
kabdultyat, settlement was made with his 
wife agreeing that she should hold these 
two hals on payment of Rs. 70-15-6 per 
hal and the claim of rentis accordingly 
Rs. 141+15-0 and Rs. 8-1-0 as compensa- 
tion. 

It is difficult to bring this case under 
one of the exceplions to the provisions of 
s. 92, Evidence Act, by which oral evidence 
for the purpose cf contradicting or varying 
the terms of a document is excluded. The 
cases which have been decided in support 
of the admission of such evidence appear 
either to come under the provisions of 
proviso (1) or to cases in which there was, 
an agreement ab initio that the document 
would not take effect. 

In Tyagaraja Mudaliyar v. Vedathanni 
(1) it was held that the oral evidence to 
show that a. document was never intended to~ 
operate according to its terms, but was 
bronght into existence solely forthe pur- 


(1) 631 A 126; 160 Ind, Cas. 384; AI R 1936 
P O 70; 59 M 446; 38 Bom. D R 373; 1936 OL R 
93; (1936) Al R 157; 2936 O WN10; 8 RP O 
149; 2 B R246; 40 OW N 353; 43 L W 271; (1936) 
A L J136; 38 PL R 156: 70M 1, J232; (1936) M 
W N 310; 19 N L J104; 63 O L J353 (PC). 
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pose of creating evidence about some other 


. Matter, is admissible under proviso (1) to 


s. 92, on the ground that any fact may be 
proved which would invalidate a document. 
In expressing this opinion, their Lordships 
referred to the case in Mottayappin v, 
Palani Goundan (2) and added that in 
their opinion; even if there were no proviso 
to either (s. 91 or 92), the result in that 
case would be the same, because there is 
nothing in either seclicn to exclude oral 
evidence that there was no agreement be- 
tween the parties and therefore no contract. 
The present case is not of that nature, 
because here it is admitted that there was 
an agreement between the parties and in 
fact the Courts have decreed the case by 
a modification of the agreement between 
the parties by which two kals of land were 
settled with the defendants at the kabuliyat 
rate. The other case referred to on behalf 
of the respondent is the case in Satyendra 
Nath Roy Choudhury v. Pramananda 
Haldar (3). I: that case it was beld that 
oral evidence is admissible to show that 
there was an agreement ab initio that the 
terms of which had been embodied in a 
Written instrument were not intended to be 
acted upon. In that case the kabuliyat rate 
was Rs, 16-116 but from the beginning 
the rent realized had been at the rate of 
Rs. 12 15-10. It was not acase where the 
rent had been varied by a subsequent 


- agreement but the plea was that there was 


a distinct verbal agreement for payment 
at the lower rate. Jt was held that the 
evidence was admissible but not for the 
purpose of contradicting the contract as to 


: the amount of rent payable, but for the pur- 


pose of showing that the intention of the 
parties was from the first that the agree- 
ment was not to be acted upon. In this 
case it has been found that whereas the 
written agreement was to pay rentat the 
rate of Rs. 70 11-6 for the two kals, there 
wasa separate oral agreement that one hal 
would be given rent-free. The Courts 
have accordingly decided that one hal should 
be rent-free, and as regards the remainder 
of the lands the kabuliyat was to be acted 
upon. ‘The witness whose oral evidence 
was accepted, did not support the allegation 
of the defendants that the plaintiffs under- 
took to allow the defendant's wife to possess 
two hals of land rent-free. 

Tne effect of the findings of the Courts 
below appears to be that defendant No. 1 is 


(2) 38 M 226; 20 Ind. Cas. 924; A IR 1915 Mad. 


855; 25 M L J 290, 
(3) 39 O W N 888; 164 Ind. Cas, 437; 9 R O 208, 
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held to be a tenant of the plaintifis under 
the kabuliyat but only as regards one hal 
instead of twohals of land. Had it been 
found that the kabuliyat was not intended 
to be acted upon at all, Proviso 1, s. 92, 
would have applied, but tbe terms of the 
kabuliyat have been varied by the evidence 
that the plaintiffs promised to make a gift 
of one hal in favour of defendants’ son and 
to allow him to remain in possession of the 
land without charging rent. This is in 
contravention of the provisions of s. 92, 
Evidence Act. A point was also raised 
that the kabuliyat beingin the name of 
defendant No. 2 is not an agreement be- 
tween the parties and therefore does not 
come under the terms of s. 92. But clearly 
the finding is that the kabuliyat was executed 
by defendant No. 2 on behalf of defendant 
No. l and that the parties were really the 
plaintiffs and defendant No. 1. So there is 
no substance in this point. This appeal is 
accordingly allowed. The plaintiffs are 
entitled to recover the rent as claimed, 
namely Rs. 141-15-0, and compensation of 
Rs. 810. The plaintifis-appellants are 
entitled to get half the costs throughout. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 88 of 1936 
March 4, 1938 


Boren, J. 
V. M. AHMAD MARAIKAYAR 
-—PETITIONER 
versus 

V. N. THANGIAH NADAR—Resronpent 

Provincial Insolvency Act (V of 1920), s.42 (1) 
(ai— Existence of circumstances laid down in section 
—Burden of proving. 

Unless the circumstances mentioned in s. 42 (1) 
(a), Provincial Insolvency Act, are shown to exist 
no order of discharge can be passed. It is for the 
debtor to prove the existence of those circumstances, 
There is no burden on the creditors or on the Official 
Receiver toshow that thedebtor could justly be 
held responsible for the deficiency of assets, 

C. R. P. from an order of the District 
Court, Tinnevelly, dated August 8, 1935, 

Messrs T. E. Ramabhadrachariar and 
S. Thyagaraja, Iyer, for the Petitioners, 

Mr. A. Swaminatha Iyer, for the Res- 
pondent. 

Judgment.—Both the lower Courts have 
clearly lost sight of s 42 (1) (a), Provincial 
Insolvency Act which peremptorily requires 
ihe Court to refuse an absolute order of 
discharge 

.“unless the insolvent satisfies the Court that the 
fact that the assets are not of a value equal to eight, 
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annas in the rupee...... has arisen from circum- 
stances for which he cannot justly be held respon- 
Bible.” 


In this case it is admitted that the assets 
did not realize eight annas inthe rupee. 
Netiher the learned Subordinate Judge nor 
the learned District Judge has expressed 
himself as satisfied in the manner required: 
by s. 42 (1) a). On the contrary, the 
Official Receiver reported that there was 
no evidence whether tLe deticiency was 
due to circumstances for which the debtor 
could not justly be held responsible. This 
means simply that the debtor did not 
discharge the burden laid on him bys. 42 
(1) (a). The learned District Judge appears 
to have fallen into the error of supposing 
that there was a burden on the creditors 
or perhaps on the Official Receiver to show 
that the debtor could justly beheld res- 
ponsible forthe deficiency of assets. This 
is the precise opposite of the correct state- 
ment of the law. The order granting an 
absolute discharge is set aside and the 
application for discharge must be restored 
to file and dealt with according to law. 
The appellant (petitioner) will be entitled 
to his costs of this appeal out of the estate 
if there are any funds in the estate. 

N.-D, Order set aside. 


a 


BOMBAY HIGH COURT 
Companion First Appeals Nos. 11 and 27 
of 1936 
November 25, 1937 
BROOMFIELD AND SEN, JJ. 
SHANKARDAS VISHNUDAS DARBAR 
AND OTa ERS —Å PPRLLANTS 
VETSUS 
OHANNAPPA GIRIMALAPPA JOLAD 
AND OTHERS-— RESPONDENTS 

Hindu Law--Adoption—Agreement between adop- 
tive mother and natural father of adoptee whereby 
adoptive mother is to manage and enjoy property 
for life—Agreement is valid by custom—Agreement, 
if reserves unlimited power of alienation for mother 

“during life. ee 

An agreement made on the adoption of a Hindu 
between the widowed adoptive mother and the 
natural father of the adoptee whereby the widow is 
to manage and enjoy the property of her deceased 
husband during her lifetime is valid by custom, 
but such custom does not extend to the reservation 
to the widow of unlimited powers of alienation for 
the period of her life. The party who relies on 
custom must satisfy the Court that it is comprehen- 
sive enough to cover his case. Purshottam v. 
Rakhmabat (1) and Aubhoy Churn Maji v. Shoshi 
Bhusan Bose (3), ‘relied on, Krishnamurthi Ayyar 
v. Krishnamurthi Ayyar (2), explained. h 

O. I. A. from the decision of the First 
Class Sub-Judge, Bijapur, in C. S. No. 545 
of 1933. 


BUANKARDAS v. OHANNAPPA (BOM.) 


17610 

Mr. K. G. Datar, for the Appellants 
(Defendants). 

Messrs. R. A. Jahagirdar and KE. R. 


Bengeri, for Respondent No. 1 (Plaintiff), 
Broomfield, J—These are appeals by 
seme of the defendants in a suit brought 
by the plaintiff, who was adopted by defen- 
dant No. 1 in the year 1920 as son to her 
deceased husband Girimulappa, to set aside 
certain alienations made by his adoptive 
mother after his adoption and to get pos- 
session of his adoptive father’s estate. The 
only issue which has been argued in these 
appeals is that the suit is premature by 
reason of an agreement between the plain- 
tiffs natural father and defendant No. 1 at 
the time of the adoption, the effect of which 
was according to the appellants, that the 


alienations by defendant No.1 are valid for | 


her lifetime. The agreement is thus set out 
in the adoption deed which is addressed by 
defendant No. 1 to the plaintiff: 

“I have to-day adopted you as my son. You get 
all the rights which a son born of my womb would 
get. From to-day you should leave your natural 
father's name and tell my husband’s name. And 
all my husband’s property I myself shall make 
management (wahiwat) of and enjoy (wpabhog) 
during my lifetime. After me you should take pos- 
session thereof and manage.” 


The learned trial Judge holds that this 
agreement is not binding on the plaintiff. 
He says: 

“This agreement wholly postpones the rights of 
plaintiff as adopted son till after the death of the 
adoptive mother. The test by which it is to be 
judged is whether such an agreement is fair and 
reasonable and whether it is to be regarded as valid 
by custom. No plea of any custom is set up here: 
and in asimilar case our own High Uourt has held 
such an agreement is neither fair nor reasonable: 
vide Purshottam v. Rakhmabai (1) also Krishnamurthi 
Ayyar v. Krishnamurthi Ayyar (2).” 

in Purshottam v. Rakhmabai (1) the facts 
were that a Hindu widow at the tıme of 
adopting a boy made an agreement with 
the natural father of the boy which pro- 
vided that the widow was to continue in 
management of the property, that she was 
to retain all the rights she had of managing 
as long as she lived, of receiving the 


income, of recovering money, etc., and that. 


she was toretain all the rights which she 
hadin the absence of ason. Counsel in that 
case accepted the position that the proper 
criterion to be applied in testing the validity 
of an ag.eement of this kind was whether it 
was fair und reasonable. The Court found 


(1) 16 Bom. L R 57; 23 Ind. Cas, 599. : 

(2) Al k 1927P C139; 101 Ind. Cas. 779; 50-M 
508; 54 I A 248; 29 Bom. L R9693 MLJ 57; 45 
CL J 620; 40 W NG; 310 WN 910; 861 W 
180; (1927) M W N 469; 39 M L'R52(P ©). 
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hat the agreement in that case was not fair 


and reasonable and thatit could not be held 
yinding on the adopted son. It seems to me 


‘hat there are really two questions to be> 


sonsidered in this case which, though con- 
nected, are quite distinct. The firat is 
whelher the agreement with which we are 
soncerned, clothed the widow with the 
power of disposing of the property for the 
erm of her life. Question No. 2 is whether, 
f s0, the agreement is valid and binding on 
he adopted son. 

On the question of construction, I must 
way, L feel some difficulty. It is to be noted 
hat we are not concerned with any ques: 
jon of legal necessity. It has been found 
sgainst the defendants that the slienations 
xannot be supported on any such ground 
and that finding is not challenged in the 
appeals. The appellants’ case is that defen- 
dant No. 1 was given a life-interest in the 
property and that the alienations which she 

as made were within her powers as a life- 
Kenant, though they will become void on 
her death. According to this view it wcuid 
lbe open tothe adoptive mother to alienate 
whe whole estate for the term of her life 
for any purpose whatever, even though the 
Kesult might be that the adopted son was 
Meft without any means of support. This is 
30 inconsistent with ordinary Hindu ideas 
as to the position of an adopted son that it 
Ws difficult to believe that it could really 
have been intended. It may be that all 
that was really contemplated by the par- 
ties was that defendant No, 1 should enjoy 
he estate as a manager which would have 
ween a perfectly permissible arrangement. 
mt the same time the agreement as it stands 
Kmpose no restrictions whatever on the 
powers of the widow except the limitation 
mo her life. It seems therefore that, what- 
sever the real intentions uf the parties may 
fave been, it must be regarded as an 
arrangement which permitted defendant 
No. 1 in practice to deal with the estate at 
ker own sweet will without any reference to 
Khe righls and interests of the plaintiff. 
Practically the whole estate has been alie- 
mated and thovgh no doubt it is now con- 
meded that the alienaticns would become 
void on the death of defendant No. 1, that 
mas not always been conceded, and in any 
mase, as long as defendant No. 1 lives, the 
plaintiff is deprived practically of the benefit 
=of his estate. The leading case on the law 
relating to adoptions subject to conditions is 
Krishnamurthi Ayyar v. Krishnamurthi 
Ayyar (2). The conclusions of their Lord- 
ships in that case are thus summarized in 
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the headnote: oh ha ees | 
“Having regard to a consebsus of judicial deei- 
sion ...an arrangement made on the adcption 
of a Hindu whereby the widow of the adoptive 
father is to enjoy his property during her lifetime 
or for a less period, that arrangement being con- 
sented to by the natural father before the adoption 
is to be regarded as valid by custom. But an agree- 
ment or consent by the natural father is not 
effectual in law or by custem, to validate any 
other disposition taking effect after the adoption 
and curtailing the rights of the adopted son as a 


co-sharer.” , t 

In this summary 1 think there is nothing 
on which the appellants can rely. Butin 
one passage in the judgment their Lord- 
ships say (page 2954): 

«the consent of the natural father shows that 
it is for the advantage of the boy and that the 
mere postponement of his interest of the widow's 
interest, even though it should be one extending to 
a life-interest in the whole property, is not incom- 
patible with his position as & son.” 

It should be noted that their Lordships 
are here purporting to give the effect of the 
consensus of judgments of the various High 
Courts. It is arguable and it has been 
argued before us that when their Lordships 
speak of a life-interest in the whole pro- 
perty that might include an unlimited 
though temporary power of alienation. But 
no question of that kind was in fact con- 
sidered by their Lordships at all, and we 
have not been referred to any authority 
in support of the view that custom, which 
as is now settled, is the only foundation 
for the doctrine that the rights of the 
adopted son can be curtailed by agreement 
in a case like this, extends to the reserva- 
tion to the adoptive mother of unlimited 
powers of alienation for the period of her 
life. Mr. Datar who appears for the appel- 
lants has indeed admitted that he had not 
been able to find any case which bears 
directly on this point. {think this is the 
ground on which our decision should be 
based. Purshottam v. Rakhmabat (1) relied 
on by the trial Judge would also no doubt 
support the view that the agreement on 
which the appellants rely is not binding on 
the plaintiff. ‘This case though cited in 
the argument before the Privy Council is 
not referred to in the judgment. It is not, 
therefore, overruled and I doubt if it can be 
distinguished on the facts. I think it is clear 
that if it- had been suggested in that case 
that the agreement gave unlimited powers 
of disposal of the corpus of the estate even 
though temporarily, as well as unfettered 
powers of disposal of the income, the Court 
would have been even more emphatic than 
it was about the unreasonableness of the 


` * Page of 54 I. A.—[Ed] 
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arrangement and its inconsistency with 
Hindu ideas. The difficulty is, however, that 
the Court in that case applied a criterion 
which in the light of the Privy Council 
judgment must now be regarded as not the 
rigbt one orat any rate not the principal 
one. Custom is the determining factor.and 
though the trial Judge is wrong in his view 
that the existence of the custom need be 
proved in each particular case,see Aubhoy 
Churn Maji v. Shoshi Bhusan Bose (3), it 
is obvious, I think, that the party who relies 
on custom must satisfy the Court that it 
is comprehensive enough to cover his case. 
On that point as I say we are not satisfied. 
We think, therefore, that on the only ground 
which has been argued in these appsals 
the appellants fail and the appeals must be 
dismissed with costs. 
B. Appeals dismissed. 

(3) 16 O 155. 





MADRAS HIGH COURT 
Civil Appeals Nos. 80 of 1935 and 13 
of 1936 
August 17, 1937 
LEACH, O. J. AND VARADAOHARIAR, J. 
OONAMALAI AMMAL AND ANOTHER 
—APPELLANTS 
versus i 
K. V. L. NARASIMHA RAO NAIDU 
AND OTHERS — RESPONDENTS 
Mortgage—Subrogation —B advancing money to A 
to pay off mortgage decree against A—A to exectte 
mortgage deed in favour of B but mortgage not 
executed—Subsequent execution of settlement deed by 
A in favour of U — D advancing money to O not 
knowing B's rights—Title deed lying all the while in 
Court—B, 1f entitled to subrogation — His claim, if 
postponed to that of D. f 
In order to pay off a mortgage decree, A took 'an 
advance of money from B with an express under- 
standing that A would execute a mortgage deed in 
favour of B. Thedeed, however, was not executed. 
In the meanwhile A executed a deed of settlement 
jnfavour of C. Amount due to B was not mentioned. 
Subsequently D advanced money toC who executed 
a mortgage deed in favour of D. The title deeds of 
the property were all along in Court and D had no 
knowledge of B's rights : i 
Held, that B was entitled to equitable right of sub- 
rogation. Dinobundhu Shaw Chodhry v. Jogmayya 
Dasi (1), followed. Butler v. Rice (2), 1eferred 
torold, also that C was not entitled to set up against 
B his title under the deed of settlement, | .- l 
Held, further that D being a bona fide lender, Bs 
claim would be postponed to that of D and since the 
title deeds were in the possession of the Court and in 
the possession of B, the doctrine of constructive notice 
on the grounds of D's omission to call for them could 
not be invoked in favour of B. , 
C. Als. against the decree of the City 
Oivil Judge, Madras, dated September 11, 


1935. 
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Messrs. K. Rajah Ayyar and V. Sri- 
nivasan, for the Appellants. 

Messrs. S. Panchapakesa Sastry, K. R.. 
Krishnaswami Ayyar and M. Ramchandra 
‘Rao, for the Respondents. 

Varadachariar,J-—This appeal arises 
out of a suit for the recovery of a sum cf 
money. The plaint also claimed that the 
amount should be recovered by sale of tke 
suit property on the footing of a charge on 
the property. Defendant No. 1, who was 
admittedly the owner of the property at 
one time, is the mother of defendants Nos. 2 
and 3. It is common ground that in 1924 
this property had been given as security 
to one Kuppu Rao. In 1926 a suit was in- 
stituted by Kuppu Rao for the recovery 
of the amount due to him. He died pend- 
ing that suit and the Administrator- 
General who took charge of shis estate 
continued the suit and obtained a decree. 
In execution of that decree, the property 
was advertised for sale on January 25, 1928. 
The dccumentary evidence in the case, 
read in the light of the oral evidence, 
establishes that some days before the sale, 
attempts were made by defendants Nos. 1 
and 2 to raise money to pay off the mori- 
gage decree and prevent the sale of the pro: 
perty. It is the plaintiff's case that his 
money was advanced for this purpose, 
through his cousin P. W. No. 6, and that the 
understanding, as evidenced by Ex. A, was 
that defendant No. 1 was to execute a 
hypothecation bond for the entire amount 
advanced by the plaintiff. As the defend- 
ants impeached the genuineness of Ex. A . 
and of some of the other documents pro- 
duced on the plaintiff's side, it will be 
convenient to refer in the first instance to 
documents which have not been impeached. 
It is sufficient at this stage to state that no 
mortgage was in fact executed; but the 
plaintiff claims a charge on the principle of 
subrogation as his money had been utilized 
to pay off the mortgage-decree-in favour 
of Kuppu Row’s estate. The contesting 
defendants deny even the fact that plaint- 
iff's moneys went to pay olf that decree 
and they contend that the plaintil is not 
entitled to invoke the principle of subroga- 
tion. 

Plaintiff Witness No. 6 was the proprietor 
of Dowden & Oo., and there are in the 
record certain letters that passed between 
him and the Administrator-General, and as 
their genuineness has not been challenged, 
their contents may be taken as fairly true; 
their truth bas also been sworn to by 
P. W. No. 6. These letters make it clear that 
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the money which was paid to satisfy 
Kuppu Raos decree was paid to the 
Administrator-General by Dowden & Co, 
on behalf of the present plaintiff who was 
the cousin of P. No. 6. It is also 
significant that in one of them there is 
express reference to the intenticn to take 
necessary documents from the defendants 
before paying the balance due under the 
Mortgage-decree. A short time was 
obtained to make payment of the balance 
and the decree amount was finally dis- 
charged by a further deposit by Dowden 
& Co.made in the name of the plaintiff. 
Though the execution records relating to 
that mortgage suit were not exhibited in 
the lower Court, we have, with the consent 
of the Advocates on both sides, inspected 
them here, They only show that the decree 
was reported satisfied and that the sale 
warrant was accordingly returned un- 
executed. Barring a passing reference in 
one petition to a payment having been 
made by one Narasimha Rao on behalf 
of the defendants, there is nothing further 
in the records of that case to show that 
the decree was discharged by the present 
plaintiff or that there was any arrangement 
between the present plaintiff and the 
defendants in that suit in respect of their 
executing a security bond in favour of 
the plaintiff to secure repayment of the 
sum advanced by him. The admitted 
documents, taken with the evidence of 
P. Ws. Nos. 6 and 7 suffice, in our opinion, 
to show that the present version of defend- 
ants Nos. 1 and 3 that it ıs they who found the 
money to pay off Kuppu Raos mortgage- 
decree and that they had no transaction 
whatever with the plaintiff in that con- 
nection cannot be true. It has not been 
suggested what motive P. W. No. 6 had in 
-1923 to make a reference to the present 
plaintif as the person whose money was 
being paid to the Administrator-General 
in satisfaction of the mortgage-decree 
unless the statement represented the truth. 
Nor is it easy to understand why there 
should be any reference to documents 
being taken from the defendants in that 
suit, if it was the defendants’ money which 
was being paid in discharge of that decree. 
If, as seems to follow from the above 
facts, it was plaintiff's money which was 
in fact paid to discharge Kuppu Rao’s 
decree and. there was an intention to take 
formal documents from the defendants in 
due course to secure re-payment thereof, 
- there is little force in the objection raised 
on behalf of the defendants to the genuine- 
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ness of the letters, Exs. A, Y and Z on 
which the claim in the present suit is 
founded. These letters show that the money 
was lent on the express understanding that 
its re-payment should be secured by a 
hypothecation bond to be executed by 
defendants Nos. Land 2. But as the parties 
hoped that they might sell the property 
privately and pay off the amount due to 
the plaintiff, there was considerable delay 
in the execution of the hypothecation bond. 
On a notice, Ex. J, being sent by an 
Advocate on behalf of the plaintiff to the 
defendants, bringing these facts to their 
notice, Exs. Y and Z were executed by 
defendants Nos. 1 and 2, and in these docu- 
ments they reiterated their promise to 
execute a formal morigage-deed within 
15 days if by that time they were not 
able to pay up the money by the sale 
of the property. These documents are 
formally proved by persons who were © 
present at their execution by defendants 
Nos. 1 and 2, and we see no reason to 
differ from the view of the learned trial 
Judge that they are genuine documents 
executed by defendants Nos. land 2. If 
matters stcod there, there can be little doubt 
that notwithsiandinog the mnon-execution 
of a formal mortgage deed, as original- 
ly eontemplated by the paties, the 
plaintiff will be entitled to invoke the 
doctrine of subrogation. The case is clearly 
governed by the principle of the decision in 
Dinobundhu Shaw Chowdhry v, Jogmayya 
Dasi (1) and the mere fact that at the time 
when the money was lent by the plaintiff 
to P. W. No. 6, no deed of mortgage had 
really been executed or that the parties 
intended to secure re-payment by a formal 
deed of mortgage willnot affect the appli- 
cability of the rule of subrogation to the 
case; cf. Butler v. Rice (2). 

Towards the end of 1931 it unfortunately 
happened that defendants Nos. 1 and 2 
fell out, and’ defendant No. 1 who seems to 
have been dissatisfied with the conduct of 
defendant No. 2, who had become an in- 
solvent and had incurred considerable losses 
in business, thought fit to settle the suit 
property on defendant No.3, her younger 
son, ‘This was carried out by a deed of 
settlement dated November 19, 1931. The 
settlement deed makes no reference to 
the arrangement with the platotiff, nor 
does it make any provision for payment of 
the money due to the plaintiff under Exs. A, 

(1) 29 0154; 291.4 9; 6 O WN 209; 4 Bom, L R 238; 


12M LJ 73; Sar. 217(P ©). 
(2) (1901) 2 Ch. 277; 19 L J Oh, 652; 103 LT 94, 
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Y and Z. Whether even at that time the 
mother and the younger son had the frau- 
dulent intenticn of cheating the plaintiff out 
of his money, it is not easy tosay, though 
the attitude taken up by them during the 
trial of the suit in totally denying the 
plaintiff's claim makes one suspicious whe- 
ther it was not their deliberate object to 
defeat the transaction which had been 
brought about by defendant No, 2. Any- 
how, as defendant No. 3’s claim is only 
under a deed of settlement, he cannot set 
up his title thereunder against the plaint- 
iff's claim unless the defence that the 
plaintiff never paid any money or that 
plaintiff has at best only a personal claim 
and nota rightto charge on the suit pro- 
perty is made out. Inthe view we have 
already expressed, both these defences fail 
and the plaintiff will undoubtedly be entitl- 
edto a decreein enforcement of a charge 
on the suit properly against defendants 
Nos. 1 and 3. 

‘The claim of defendant No. 4 has, as the 
learned trial Judge points out, given rise to 
greater difficulty. She claims to have lent 
money to defendant No. 3 in ignorance cf 
plaintiff's rights and has obtained a mort- 
gage over the suit property. The plaintiff's 
case is that the mortgage deed, Ex. 6, exe- 
cuted by defendant No. 3 in favour of de- 
fendant No. 4 on December 23, 1931, is a 
sham transaction and does not represent 
any real loan, Alternatively the plaintiff 
has also suggested that defendant No. 4 
must have had notice of the plaintiff's claim 
and Can at best rank only as a puisne mort- 
gagee. The learned trial Judge has accept- 
ed defendant No. 4's case to this extent 
that he has found that defendant No. 4 
was an innocent mortgagee who has ad- 
vanced money. But he pcstponed defend- 
ant No. 4’sclaim to that of the plaintiff on 
the ground that defendant No.4 has been 
negligent in lending the money without 
calling forthe title deeds relating to the 
mortgaged property. It is now clear that 
these title deeds which were produced into 
Court during the pendency of Kuppu Raos 
suit have remained in Court and were 
not taken possession of by any of the parties. 
The circumstance that in some notice 
given by a lawyer on behalf of defendants 
Nos. 1 to 3 an attempt was made to explain 
away plaintiff's possible possession of title 
deeds on a wrong assumption of plaintiff 
being in possession thereof cannot have 
much significance in face of this proved 
fact. On behalf of defendant No. 4 it has 
been contended that even on the footing 
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that the plaintiffis entitled to claim tobe 
subrogated tothe position of Kuppu Rao, 
plaintiff must be postponed to defendant 
No.4 on the ground of gross negligence is 
not taking active steps to have legal mort- 
gage executed in due course as contem- 
plated by Exs. A and Y. 

That the plaintiff had been very unbusi- 
ness likein securing his rights cannot be 
denied. Itis, however, not clear whether 
the case is directly within the terms 
of s. 78, Transfer of Property Act. Plaintiff 
can only claim an equitable right of sub- 
rogation and cannotclaim to be a mort- 
gagee in whose favour a mortgage deed 
as contemplated by the Transfer of Pro- 
perty Act has been execufed. Even if the 
case should be held to be governed by 
s. 7”, there is a considerable force in the 
contention advanced on behalf of defend- 
ant No. 4 that if defendant No. 4 was 
really a bona fide lender, she has been 
misled into lending Ler money in ignorance 
of the plaintiff's right, as the plaintiff had 
not taken diligent steps to have a legal 
mortgage executed in bis favour. The argu- 
ment of the learned Judge that defendant 
No. 4's failure to call for the title deeds is 
sufficient to postpone her claim to the 
Plaintiff's does not seem to us sustainable. 
It may be well founded if the plaintiff had 
the custody cf the title deeds, because it 
is only in favour of the person in posses- 
sion of the title deeds that the doctrine of 
constructive notice can be invoked on the 
ground of the omission of the other party to 
call for them. It being established in this 
case that the title deeds remained. in Court, 
there is no basis fora finding against de- 
fendant No. 4 as a question of law merely 
on the ground of her failure to call for the 
title deeds. This failure, however, will have 
a material bearing in determining the 
question whether defendant No. 4 was in 
fact an honest lender. 

Looking at the matter from another point 
of view, the plaintiff must be regarded asa 
person who had an agreement in his favour 
for the execution of a formal deed of morte 
gage. If defendant No. 4 was not a trans- 
feree for value without notice of the agree- 
ment in plaintiff's favour, plaintiff will un- 
dobtedly be entitled in a suit for specific 
performance to get a security which willl 
have precedence over defendant No. 4's 
claim There is no reason why that consi- 
deration should not be kept in view ir 
dealing with the relative rightsof parties 
even on the footing thatthe plaintiff hae 
become a mortgagee by subrogation. The 
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question, therefore, that arises for decision 
from either point of view is whether de- 
fendant No.4 was a bona fide lender with- 
out notice of the plaintiff's claim. The only 
relevant evidence on that point is that of 
her husband, D. W. No. 3. I am free to 
admit that his evidence is far from convinc- 
ing, and on several matters itis undoubt- 
edly open to criticirm. There is, however, 
one consideration which defendant No. 4 is 
entitled to urge, namely, that there is on re- 
cord no suggestion of any reason or motive 
for defendant No. 4 or her husband to get 
mixed up in any fraudulent scheme of de- 
fendunts Nos. 1 and 3 to cheat the plaintiff's 
claim and much less of any reason for D. W. 
No.3 to perjure himself to support such 
a scheme. Notwithstanding the defects in 
the evidence of D. W. No. 3, the learned 
trial Judge seems to have been prepared 
to accept his evidence and has found in 
positive terms that defendant No. 4 was an 
innocent lender. The circumstances of the 
case are not, in our opinion, such as to 
justify our dissenting from that finding of 
fact. The result is that while the plaintiff 
will be entitled toa decree as on a charge 
against the euit property, his claim will be 
postponed to that of defendant No. 4 under 
Ex. 6. The decree of the lower Court will be 
moditied accordingly. Appeal No. 80 is al- 
lowed to this extent: theappellant will be 
entitled to the costs of the appeal from the 
plaintif, Appeal No. 13 is dismissed with 
costs of the plaintiff. The appellant in 
Appeal No. 18 will pay the court-fee due to 
Government onthe memorandum of appeal. 

Leach, C. J.—I agree with the judgment 
of my learned brother and I have nothing 
to add, : 


Decree modified. 


ed 
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made by the Crown is an issue of fact to be de- 
cided according to the particular circumstances of 
the case, the duty of the Court being to determine 
what the words meant in the vernacular of the 
mining world, the commercial world and land- 
owners at the relevanttime. North British Ry. Co. 
v. Budhill Coal and Sandstone Co. (3) and Caledonian 
Ry. Co. v, Glenboig Union fireclay Co. (4', relied 


on, 

Shale isa chalky or clayey substance, generally 
a soft dark blue mud in the upper strata, but be- 
coming harder lower down. In thelower layers as 
the result of pressure, it assumes a rocky character, 
but even so it is still triable and without the hardness 
which characterises stone or slate, fp. 981, col. 1.] 

Held, that shale was not covered by the reserva- 
tion made by the Orown the specific words of 
which were: “Mines and Mineralls of what kind 
or nature soever, Quarrys and Delfs of Flagg, 
Slate or Stone wee se as now are or ab any 
time heretofore have been invested.” [ibid] 

Mr. R. B. Moore (H M. Attorney-General 
for Isle of Man) (Manx Bar) and Mr. 
H. O. Warckwerp, for the Appellant. 

Messrs. Raymoni Evershed, K. C, 
K. Johnston, and S. J. Kneale (Manx Bar), 
for tbe Respondent. 

Lord Wright. —This is an appeal from the 
High Court of the Isle of Man by His 
Majesty's Attorney-General for the Island. 
It raises an important question on the con- 
struction of the Act of Tynwala, known as 
the Act of Settlement of 1703-04 The ap- 
pellant claims on behalf of His Majesty, 
who is Lord of the Isle and Manor of Man 
under a title the history of which was 
expounded by this Board in Attorney- 
General for the Isle of Man v. Mylchreest 
(1). What was there said need nt be 
repeated here, Nor is there any dispute as 
to the position of the respondent so far as 
relevant to these proceedings. She is the 
holder of the Raggat estate which is a 
Manx customary estate of inheritance held 
by her from the Lord of the Island. Such 
estutes, the nature of which was also fully 
discussed by this Board in Mylchreest’s 
case, (1), had been originally estates of a low 
kind of tenure which by custom and judicial 
decision had grown into customary estates 
in fee simple, subject to the discharge of 
certain payments to the Lord of the Isle. 
But as doubts and difficulties had arisen 
between the Lord and the tenants as to 
the extent and quality of the tenants’ 
estates, the Act of Settlement was passed 
at a Tynwald OUourt on February 4, 1703, 
by James, Earl of Derby (the then Lord) 
the Governor and other his Lordship's 
Officers and 24 Keys, the representatives 
of the Isle, to settle and confirm the estates 
and tenures of the tenants. The Act was 


(1) (4879) 4 App. Gas, 294;48L JP 09640 L 
T 764. 
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duly proclaimed in 1704, along with an 
amending Act. The estate of the respon- 
dent is for purposes of this case regulated 
by the terms cf these Acts. Section 14 
provides that the tenants’ estales should be 
gocd and perfect customary estates of in- 
heritance descendable frcm ancestor to heir 
according to thelaws and customs of the 
Isle, and s. 15 contained a clause for 
peaceable enjoyment by the tenants, subject 
to their due payment of rents and fines 
and performance of other services. Sec- 
tion 16 contains the words on which the 
decision of this dispute depends. It is a 
clause of reservation by the Lord of “all 
such Royalties, Regalia, Prerogatives, 
Homages, Fealtys, Escheats, Forfeitures, 
Seizures, Mines and Mineralls of what kind 
or nature soever, Quarrys and Delfs of Flagg, 
Slate or Stcne, Franchises, Libertys, Priviled- 
ges, and Jurisdictions whatsoever, as are 
now and at any time heretofore have been 
invested in the said James, Earl of Derby, 
or in avy of His Ancestors, Lords of the 
said Isle.” The amending Act by s. 7 
provides that notwithstanding the general 
words of the previous Act, every tenant 
and farmer should have liberiy to dig and 
use all sorts of slate and stone on his 
tenement for his own use and the improve- 
ment of his own and his neighbours’ 
estates, but not to dispcse of them as 
merchandise without licence. Section 8 
provides for the case where a tenant hav- 
ing a quarry of limestone or other common 
stone on his grounds should refuse to allow 


another person to get the stone for 
the improvement of that person’s 
lands. In that event the Governor cf the 


Isle might give authority to that person to 
dig and carry away, on paying reasonable 
compensation, as much as should be neces- 
sary for his use. These amending sections 
do not, in their Lordships’ judgment, throw 
any light on the meaning of the words of 
5. 16 of the principal Act. 

The dispute which is the subject of this 
appeal has reference to the extent of the 
tights reserved to the Lord by the Act. 
The appellant, ou March Y, 1936, issued an 
information on behalf of the Crown against 
the respondent alleging that there existed 
under part of the Raggatt, the respon- 
dent's estate, a valuable bed of mineral 
suitable for the purpose of merchandise and 
for making into bricks and other articles, 
and that the bed of mineral, commonly 
known as shale, was met with a few feet 
below the surface of the ground and could 
most conveniently be won by open work- 
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ings. He claimed a declaration that the 
shale was within the reservation of mines 
and minerals under the Act, and a de- 
claration of the Orown’s right to enter on 
the lands, break the surface and search 
for, win, work and take away all minerals, 
including the mineral commonly called 
shale. The respondent by her answer, while 
admitting that her estate of custcmary 
freehold was subject to the Crown's legal 
rights, contested the right claimed in the 
information, and in particular denied that 
the shale was a mineral within the mean- 
ing of the Act of Settlement. She further 
averred that it was the ordinary sub-soil of 
the estate and district and her absolute 
property and was composed essentially of 
clay and sand. 

At the trial the Deemster Tarrant 
held that shale was not within the reserva- 
tion of mines and minerals in the Act, 
or of quarries or delfs of flaggs, slate 
or stone, and gave judgment in favour 
of the respondent. The appellant then 
appealed to the Staff of Government 
Divisi.n cf the Isleof Man At the hearing 
the Judges of that Court were equally 
divided. The Judge of Appeal agreed with 
the First Deemster that the shale did not 
come within the reservation of mines or 
minerals, or of flag or slate, but differed 
from him in holding that it came within 
the reseivation of stone. He would have 
allowed the appeal. But as Deemster 
Cowley, the other Judge, agreed on all 
points with the First Deemster, the result 


-was that the appeal was dismissed and 


the judgment appealed from stood. From 
this decision the appellant appeals to His 
Majes:y in Council. 

Manx shale first became a matter of 
commercial interest in or about 18:3, when 
a ccmpany called the Glenfaba Brick and 
Tile Company obtained a lease or licence 
from the Crown subject to a fixed rent 
and royalties to win and work the shale 
from the Gienfaba estate, which was in 
proximity to the Raggatt estate, and pro- 
ceeded to work the bed of shale at Glenfaba. 
The Company used the shale in crder to 
make bricks. In or about 1936 the work- 
akle bed was becoming exhausted. They 
then applied to the Crown to grant them 
a similar lease or licence in respect of 
the Reggatt estate. The respondent object- 
ed and the information was laid in order 
to ascertain the Crown's rights. Apart from 
a suggestion that the Crown was entitled 
to rely on a custom, which both Courts 
have rightly negatived, the question, aa 
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both parties agree, is whether shale, which 
is not specifically mentioned in the section, 
is included in the reservation of “Mines 
and Mineralls of what kind or nature so` 
ever, Quarrys and Delfs of Flagg, Slate 
or Stone...... as now are or at any time 
heretofore have been invested” in the 
Lord. . 

The first use of the word shale cited 
in the Oxford English Dictionary is in 
1747. The word is there defined as an 
argillaceous fissile rock, the laminae of 
which are usually fragile and uneven 
and mostly parallel: to the bedding. 
Expert evidence as to the nature of this 
shale given at the trial was conflicting in 
many respects. It appears, however, to be 
common ground that this shale forms the 
sub-soil of the Raggatt and indeed of a 
large part of the island: that when wetted, it 
breaks down into mud and that for this and 
other reasons it is incapable of being used 
for roofing or for any other purpose for 
which common slate is used. The shale 
is found at adepth of about 24 feet from 
the surface of the land and goes down 
for a considerable distance, 50 feet or 
more. Some portions, generally at the top, 
are soft and are described as dark blue 
clay and as plastic. It is this porion 
which is peculiarly suitable for brickmaking. 
The shale, including harder or more rocky 
portions which are found generally lower 
down, is crushed by 6-ton rollers, water 
being added where necessary. W nen thus 
crushed it can be used for making bricks 
which are called shale bricks. One witness 
described it as a sort of soft stone which 
by crushing can be made into a plastic 
substance. But even the hardest portion 
is friable. In the evidence shale was also 
described as a laminated variety of clay, 
or a8 a hardened and compressed clay. 
It was also variously described as a very 
poor quality slate, a decomposed slate, or 
on its way to become slate. It was admit- 
tedly of no use for road making or for 
building. It was said to be chemically 
indistinguishable from slate or clay, but 
it is clear that chemical analysis does not 
assist on a question of this character. 
The conclusion broadly seems to be that it 
is a chalky or clayey substance, generally a 
soft dark blue mud in the upper strata, but 
becoming harder lower down. In the lower 
layers as the result of pressure it has 
assumed a rocky character, but even so it 
is Still friable and without the hardness 
which characterises stone or slate. 

In the Information it was alleged that 
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this shale was a mineral within the words 
of reservation. A great part of the evi- 
dence at the trial was directed to establish- 
ing this claim as a matter of fact. But 
before this Board it was admitted by the 
Attorney-General that the contention that 
this shale was a mineral could not 
be maintained. This Board had held in 
Mylchreest's case (1) (supra) that in 8 16 
of the Act “mines and minerals” had 
a connotation limited to subterranean 
workings, and did not include surface 
workings or the material got by surface 
workings, such as the shale in question, 
It is true that since Mylchreest's case (1) 
the House of Lords in Midland Railway 
Co. v. Robinson (2) held (Lord Macnaghten 
dissenting) that “mines and minerals” as 
used in the Railwavs Olauses Act and 
similar statutes were not limited to under- 
ground workings, but the language of these 
Acts, as well as their purpose and scope, 
ig different. The contrast in the Act of 
Settlement between “mines” and “quarries 
and “delfs” ‘that is open pits or diggings) 
obviously excludes any construction of 
“mines and minerals” except a construction 
limited to subterranean workings. 


There remains the question whether this 
shale can be held to be covered by the 
specific word “flagg, slate or stone ” The 
principles to be applied in determinivg 
such a question have now been estab- 
lished by decisions of the House of Lords 
dealing with words of reservation in 
the Railways Olauses Act and similar 
Acts. After some conflict of judicial 
opinion it has been finally established by 
North British Railway Co.v. Budhill Coal 
and Sandstone Co. (3) followed by Caledo- 
nian Railway Co. v. Glenboig Union 
Fireclay Co. (4) that this type of question 
is an issue of fact to be decided according 
to the particular circumstances of the case, 
the duty of the Court being to determine 
what the words meant in the vernacular 
of the mining world, the commercial world 
and landowners at the relevant time, 
which in this case is the date of the Act 
of Settlement of 1703. It was thus 
that mutatis mutandis Lord Loreburn stated ` 
the question in the Budhill case (3) at 


p. 127*. Such an issue is necessarily an issue 


(2) (1890) 15 A 0 19; 59 L J Ch, 442; 62 L T 194; 
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of fact, because it must depend on evidence 
of the actual user of the words, that is, the 
wey in which they were in practice used by 
the classes of persons enumerated. Another 
point may be noted. Lord Loreburn, L. C. 
pointed out in Glenboig's case (4), at p. 299*. 
that “the evidence given [in that case} as to 
common meaning is evidence given of the 
common meaning at the present day.” 
He adds: “I should assume that it was 
the same at the time of sale unless suffi- 
cient ground was given for coming to a 
contrary conclusion.” But in the present 
case, the fact thatno one thought of this 
shale as capable of any valuable use at all 
or asa commercial material in 1703 or in- 
deed until about 1883 when it was first 
used for brickmaking, might well be a 
ground for holding that even if to-day the 
words had acquired the requisite vernacular 
meaning, the position must have been differ- 
ent in 1703, On this principal it was held in 
Linlithgow v. North British Railway (5), that 
a species of shale, that is, oil shale, had be- 
come a commercial mineral by 1862 because 
the term was used by those concerned ag 
equivalent to oil bearing shale, whereas no 
such vernacular us? could have existed in 
1812, when the material was not recognised 
as of any commercial value at all or as 
being anything but waste. Butit is here 
unnecessary to labour tbat point because 
on a Careful consideration of tke record 
in this appeal, their Lordships have been 
unable to discover any substantial evidence 
of fact that the words flagg, slate or 
stone or ony one of them are at the pre- 
sent time used or have ever been used, 
in the vernacular of commercial, mining 
or landowning circles to signify this shale. 
It isnot clear from the record that that 
particular issue of fact was ever precisely 
envisaged in the course of the evidence. 
Some confusion was no doubt introduced 
because of the emphasis directed in the 
Pleadings and the evidence to “mines and 
minerals," words which are now admitted 
to bea irrelevant in this dispute. But in 
general it appears that, with perhaps one 
exception, no specific questions were put 
„and no specific answers were elicited as to 
the vernacular use of the words of the reser- 
vation either in 1703 or 170! or the present 
time, and in particular of the Varnacluar 
use of the words slate or stone, these being 
the words to which before their Lordships 
the appellants’ claim was limited. The 
fact that this shale was not capable of 


(5) (1912) 8 O 1397, 
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being used for the ordinary purposes to 
which slate or stone are respectively ap- 
plied, such as roofing or building is 
prima facie inconsistent with a vernacular 
designation of shale as slate or stone. 
So also is the fact that before 1883 shale was 
mot regarded as of any commercial value at 
all. A similar conclusion seems to follow 
from the difference in physical character. 
which distinguishes shale from slate or 
stone. Itis true that in three leases granted 
by the Crown since 1883 for the getting of 
shale for brickmaking, the material is 
described as “shale or stone,” but in the 
special circumstances of the case that 
cannot, in their Lordships’ opinion, be 
regarded as evidence of a vernacular use 
of the word stone as including this sale. 
The manager of the Glenfaba Brick Works’ 
said that he would not call the material 
slate or stone, a piece of evidence which 
seems to be an exception to the general 
absence of specific question or answer on 
the vernacular use of the words. A director 
of the same works said, that “one can't 
call it a slate,” and that he considered 
shale as a “sort of soft stone.” It ig 
questionable Low far the language used 
by scientific geologists is helpful in deter- 
mining an issue of this character, but for 
what it is worth it may be noted that 
Professor Lamplughin his geological sur- 
vey of the island, published in 1903, does 
not without qualification describe shale as 
either slate or stone, though he describes 
if as decomposed slate. Their Lordships 
on the whole case see no reason to differ 
from the finding of fact of Deemster 
Farrant based on a careful and exhaustive 
examination of the evidence which it is 
here unnecessary to repeat, that shale such 
as that now in question could not have 
been described as slate by mining experts, 
commercial men or landowners either in 
1703-04 or today, or to differ from his 
similar finding that it would not have 
been included in a description of stone by 
any of the same classes of persons. These 
findings of fact, which their Lordships 
accept, are fatal to the appellant’s case. 
Deemster Farrant’e finding in respect of 
slate, is concurred in by both Judges of 
Appeal. There is thus on this point a 
concurrent finding of fact which is suffi- 
cient on the established rule of the Board 
to conclude tke issue quoad slate before 
their Lerdships. On the meaning of stone, 
there is nota concurrent finding because 
the Judge of Appeals differing from his 
colleague in the Court of Appeal, was of 
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opinion that shale was stone. Their Lord- 
ships, with all deference, are unable, 


for reasons already given, to agree with 
him on this point. 

This conclusion renders it unnecessary 
to decide two further contentions raised on 


behalf of the respondent. One was that 


the appellants claim if successful would 
have the result thatthe reservation would 
nullify the estate granted. As the shale 
can only be worked by removing the 
surface soil and by open workings, the 
25 acres which constitute the respondent's 
estate would be rendered worthless to her 
by the process of extracting the shale, and 
her enjoyment of it would be destroyed. On 
this ground it was contended on the autho- 
rity of Hext v. Gill (6), that the Court would 
not permit the Crown or its licensees to 
exercise the rights they claim under the 
reservation even if the words of reservation 
on their true construction were held to 
include shale and even on terms of paying 
compensation. Against this it was pointed 
out that in Great Western Railway Co. v. 
Carpalla United China Clay Co. (T) Lord 
Macnaghten seems to have been of opinion 
that the China clay which was there held 
to be a mineral might be worked though 
such working might destroy or interfere 
with the use of the railway and destroy the 
surface. That, however, was ander a 
different type of statute because the Rail- 
way Company could always prevent the 
working by paying the ascertained 
compensation. But as their Lordships 
hold that the shale is not within the 
words of reservation, it is not necessary 
to express any final opinion on the matter. 
The second point raised by the respondent 
was that the words of reservation are expres- 
sly limited to mines and minerals and quar- 
ries and delfs of flag, slate or stone such “as 
now are or at any time heretofore have been 
vested,” in the Lords of the Isle, and nence, 
as ib was argued, only mines, quarries and 
delfs existing in 1703 are within the sec- 
tion, so that as it was said, the Crown as 
Lord had no right to enter upon land and 
form a new quarry or delf not already 
existing in 1703, If on the trae construc- 
tion sach a limitation of mining or of 
quarrying operations of flag, stone or slate 
was imposed by the Act, the practical con- 
sequences might well be serious, but their 
Lordships, while not giving eny express 


~ (6) (1872) 7 Ch. App. 699; 41L J Oh. 761; 27 L 
T 291; 20 W R 957, 

» (7) (1910) A CS3 at p. 85; 79 LJ Ch, 117; 101 L 
T 785; 745 P 57,54 8 J 151; 26T LR 190, 
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decision see no reason, as at present ad- 
vised, to differ from the Judges of the 
Courts below, who have all rejected that 
construction. 

Notwithstanding the able argument of 
the Attorney-General, which loses nothing 
in merit because it has not succeeded, 
their Lordships are of opinion on the whole 
case that the appeal fails and should be 
dismissed with costs. h 

They will humbly so advise His Majesty. 

s. Appeal dismissed. 


Solicitor for the Appellant :—Commis- 
sioner of Crown Lands. 

Solicitors for the Respondent :—Messrs. 
Linklaters & Patines. 


MADRAS HIGH COURT 
Civil Appeals Nos. 42 and 334 of 1931 
January 22, 1937 
Mapuavan Natr AND Stopart, JJ, 
T, S. MOHIDEEN PICHA] SAHIB 


— APPELLANT 
rersus 
NAGOORE MEERA ROWTHER ano OTHERS 
— RESPONDENTS 


Mortgage—Suit on—Mortgagee of Rs. 9,000 sub- 
morigaging his _right—Suit by sub-mortgagee for 
amount lessthan Rs. 9,000—Both mortgagor and mort- 
gagee tmpleaded—Ex parte decree passed—No exe- 
cution—Subsequent suit by original mortgagee for 
Rs.9,000 against original mortgagor, if barred—Causes 
of action in both suits, if different. 

A mortgagee of Rs. 9,000 sub-mortgaged his mort- 
gage rights in favour of a firm for the amount, 
not exceeding Rs. 9,000 that might be borrow- 
ed from the firm. The firm filed a suit for 
the sale of the hypothecated properties. Both 
the mortgagee and the mortgagor were impleaded, 
An ex parte decree was passed. The claim in the 
suit was only for Rs. 3,400 odd. The firm did not 
execute the decree. Subsequently the original mort- 
gagee filed a suit on his mortgagefor Rs. 9,000 It 
was contended that the suit was not maintainable 
because the cause of action under the mortgage was 
exhausted and thatthe suit was barred by reason 
of the decree in the prior suit by the sub-mort- 
gageo. That decree, however, had not made any 
provision for the realization of the amount due to 
the original mortgagee ; . 

Held, that there was no complete assignment of 
the cause of action of the mortgagee in favour of 
the sub-mortgages. Apart from this, the causes of 
action ofthe two suits were different. The sub- 
mortgagee’s claim being only for Rs. 3,400 odd, 
could never have sued on the cause of action open 
to hie mortgagor which was to recover 2 sum of 
Rs. 9,000 The suit, therefore, was maintainable. 
Muthukrishnan v. Veeraghava Iyer (1) and Raghu- 
nath Singh v. Hansraj Kunwar (3), referred to. 

Held, further that there was no prohibition in 
law against the mortgagee afterwards instituting 
a suit inthe assertion of his cause of action which 
was separate from that of the sub-mortgugee, 
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O. A. against the decree of Sub-Judge, 
Dindigul, in O. S. Nos. 6 and 7of 1927. 

: Mr. K. V. Srinivasa Iyer, for the Appel 
ant. 

Madhavan Nair, J.—These are two 
connected appeals. The plaintiff is the 
same in the two suits out of which these 
appeals arise. Defendant No. lin the two 
suits sre brothers. They had another 
brother. Each of these three brothers 
executed a hypothecation bond for Rs. 3,000 
in favour of one Usan Ali Rowther. The 
hypcetLecstion bonds involved in tbese 
two suits are Exs. A and B—two of 
the three hypothecation bonds. The 
mortgagee, Usan Ali, sub-mortgaged his 
mortgage rights under the three mort- 
gages in favour of defendant No. 5, a Chetti 
firm, ander Ex. ©. The sub-mortgage 
was for an amount not exceeding Rs. 9,000 
that may be borrowed fiom the firm. 
The Chetti Firm instituted O. S. No. 3: of 
1921, a suit for the sale of the 
thecated properties, in exercise 
rights. The present plaintiff's predecessor, 
Usan Ali, was defendant No. l in suit, and 
the mortgagors were defendants Nos. 3 and 
4. It was found in that suit that the mort- 
gages and sub-mortgages were subsisting, 
and a decree was passed in favour of the 
Plaintiff therein for the amount sued for. In 
that suit, the mortgagee as well as the 
mortgagors were ex parte. That decree 
was not executed by the sub-mortgagee 
plaintiff and is at present subsisting. The 
original mortgagee having died, his inter- 
ests in the two mortgages were- assigned 
over to the present plaintiff, and these 
two suits have been instituted by him for 
the recovery of his mortgage amount. 
Various issues were raised in the case. 
One of the issues was ‘‘ whether the suit 
is barred by reason of the decree in O.S. 
No. 34 of 192l on the file of this Court.” 
On.this issue, the learned Judge held 
that the suit was barred and dismissed 
the suit. 

In this appeal, the question argued 
relates to this finding. Counsel for the 
appellant contends that the suit is not 
barred by reason of that decree. The 
decision of the lower Court is based upon 
various considerations. One of the main 
grounds of justification is this, namely 
that the cause of action of the mortgagee, 
that the present plaintiff, and of the sub- 
morigagee who was the plaintiff in the 
original suit is one and the same and that 


the cause of action was exhausted by the. 


previons suit and the decree, and it cannot 
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therefore be agitated again in a subse 
quent suit. With this opinion we canno: 
agree. No doubt the sub-morigage is an 
assignment of the mortgage, but in thin 
case it must be observed that the mort 
gages amounted to Rs. 9,000 and what 
was sub-mortgaged was unly a sum up tc 
Rs. 9,000 and the exact amount involved 
in the previous suit, O.8 No. 34 of 1921, 
was only Ks, 3,958. So, on the facts, it is 
clear that there is no complete assigne 
ment of the cause of action of the mort- 
gagee in favour of the sub-mortgagee. 
Apart from this, as we have said, it is 
clear that the causes of action of the two 
suits are different: see Muthukrishnan 
v. Veeraraghava Iyer (1), at p. 4835, 
The learned Judge after referring to the 
decision in Muthu Vijaya v. Venkatachellam 
Chetii (2), which says that the sub-mortgagee 
can bring a suit forthe sale of the mort- 
gaged property, says thats; 

“Muthu Vijaya v. Venkatachellam Chetti (2), did 
not decide that a sub-mortgagee could sue to 
recover the debt due to his mortgagor, but only 
that the sub-mortgagee could in suing to recover 
his own debt bring to sale the properties mortgaged 
to his mortgagor, instead of merely bringing to sale 
his mortgagor's interest. His interest in what was 
mortgaged to his mortgagor was ‘held sufficient to 
entitle him to sell what was mortgaged to his mort- 
gagor. lt would be going a great deal further to hold 
that the sub-mortgagee could sue on the cause of 
action open to his mortgagor to recover the debt due 
to the latter.” 

In the present case, it is clear that the 
sub morigagee’s claim being only for 
Rs 3,400 odd, could never have sued 
on the cause of acticn open to his morte 
gagor which was to recover asum of 
Rs. 9,010. So, the main ground relied on 
by the learned Judge does notapply. In 
this connection it may also be pointed cut 
that the learned Judge says: just asthe 
second suit for redemption is held barred, a 
second suit for sale should also be held 
to be barred. But recently the Privy 
Council has held in Raghunath Singh v. Hanse 
raj Kunwar (8), that a second suit for 
redemption does lie: see also Virupakshan 
Nambudripad v. Chembu Nayar (4), 
so that parity of reasoning also cannot 


apply. : 
eos ML J 430; 16 Ind. Cas. 601; (1912) M W 


(2) 20 M 35; 6M L J 235. ; 

(3) 56 A 561; 151 Ind. Cas. 37; A IR 1934 P O 205; 
611A 362: 7R PO 47; 1L0'W N 109%; (1934) A 
L J 900; 40 L W 390; (1934) MW N 1065; 15P L 
T 697; 39C W N9; 36Bom L R 1109; 6001 J 
337; 67 ML J 813 (P 0). 

(4) 11 M L J 83n; 168 Ind. Cas 130; AIR 1937 
Mad. 214; I LR (1937) Mad, 545; 1937) IM L J 
83; 9 R M 523; (1936) M W N 1396; 45 L W 23, 

*Page of 23 M. L, J. 2d] 
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It was then pointed out by. the learned 
Judge that the decree passed in the previ- 
ous suit is a bar to the present suit. 
Exhibit 3 provided only for the payment to 
the sub-mortgagee of the amount due to 
him and for the sale of the mortgaged 
property and for the sale proceeds being 
applied towards the discharge of the sub- 
mortgage and the balance to be paid to 
the mortgagee. The decree as it stands 
does not make any provision for the 
realization of the amount due to the 
original mortgagee. The decree therefore in 
the form in which it stands does not pre- 
clude the original mortgagee from assert- 
ing his rights: Form No. Il has been 
referred to by the leirned Judge in this 
connection to show that in a properly 
framed decree in a suit by the sub- 
mortgagee, the mortgagee’s right to insti- 
tute a subsequent suit is taken away. But 
Form No. 11 provides fcr a decree in a suit 
brought by the sub-mortgagee. That 
decree does not give a mortgagee a right 
to sell. It gives him a right to pay off 
the sub-mortgagee, but it does not give 
him a right to sell the property and to 
recover his dues. No doubt the amount 
which he is entitled to will be ascertained, 
but there is no means to bring the pro- 
perty to sale. So the provisions of the 
decree cannot stand in the way of asser- 
tion of his rights by the mortgagee in a 
subsequent suit. The result of the learned 
Judge's finding is that the mortgagee will 
have to lose all his rights because the 
sub-mortgagee does not execute the decree 
in his previous suit. That cannot be 
right, and we do not think that there is 
any prohibition in law against the mort- 
gagee afterwards instituting a suit in the 
assertion of his cause of action which as 
we have held in separate from that of the 
sub-morigagee. In our opinion, the suit is 
maintainable, 

Another question raised was ‘ whether 
the suit document has been discharged in 
the manner alleged by defendant No.1." In 
view of the Judge's finding that the suit 
was not maintainable, a decision on this 
point was unnecessary. But still the 
learned Judge, on an application made by 
the defendant in I. A. No. 181 of 1930 has 
given a decision that it cannot be said 
that the defendants arein any way barred 
from raising the plea of discharge. We 
do not express any opinion on this deci- 
sion as the learned Judge, having regard 
to his decision under Issue No. 2, cannot 
obviously have considered it with all the 
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fullness it deserves, and as pointed out by 
the learned Counsel for the appellant, a 
correct decision on this point would depend 
also on certain facts which are raised in 
the pleas of the defendanta which have 
not been dealt with in the learned Judge's 
discussion of the question. In these cir- 
cumstances, it will be open to the lower 
Gourt to consider this issue also in decid- 
ing the case along with the other issues, 
As we have held that the suit is main- 


-tainable, we remand the two suits to the 


lower Court for disposal according to law. 
Court-fee in these appeals will be re- 
funded. The appellant is entitled to his 


costs, but he will get the same only 
in one appeal, viz, A. S. No 42 of 
1931. 

Nop. Suits remanded. 


NAGPUR HIGH COURT 
Criminal Appeal No. 43 of 1938 
April 5, 1938 
Gi UER, J. 
SAHEBRAO— APPELLANT 
versus 
EMP EROR—Oppositge Parry 

Penal Code(Act XLV of 1860), s. 28—“Counter- 
feiting”— Deception referred in s. 28, is with regard 
to nature of coins—Accused planting counterfeited 
coins in another house—Whether amounts to deception 
referred to in section—Accused, if can be said to have 
“counterfeited” coins. 

The deception meant in s. 28, Penal Ccde,is with 
regard to the mature of the coins. It is deception 
through the resemblance of the true coin with the 
false and it means that someone must be led to 
believe that the false coin is a trueone Where the 
accused counterfeited coins and introduced them into 
another's house with the sole object that he should be 
thought to be the counterfeiterand be prosecuted 
accordingly. It could not be said that the accused 
wished the Police or anyone to be deceived about the 
real nature of the coins at all. Therefore they did 
not counterfeit these coins. Velayudham Pillai v. 
Emperor (1), relied on. 

Or. A.from the order of the Court of 
the Additional Sessions Judge, Buldhana, 
dated January 19, 1938, in Sessions Trial 
No. 31 of 1937. 

Mr. R. G. Rao, for the Appellant. 

Mr. W. R. Puranik, Advocate-General, 
for the Crown. 


ORDER.—This order disposes also of 
T Appeals Nos. 52, 53 and 54 of 


The four appellants and two others were 
charged with two offences, first, conspiracy 
under s. 120-B read with ss. 195, 239, 
Indian Penal Code, and second, abetment 
of counterfeiting Queen's coins under 
s. 232, 109, Indian Penal Code. They were 
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tried by jury, and the present appellants 
were convictedon both charges. Kashiram 
has been sentenced to five years’ rigorous 
imprisonment and a fine of Rs. 100 on 
the first count and to a concurrent sen- 
tence of three years’ rigorous imprisonment 
on the second. The other appellants, Tulsi- 
ram, Sahebrao and Sukhdeo get three 
years and Rs. 50 fine on the first count 
and concurrent sentences of one year's each 
on the second. 

The written grounds of appeal, which 
are mostly out of place ia a jury trial are 
not pressed in argument. The appeals 
have been urged before me on two grounds 
only: first, that the charge under the first 
count is unsustainable ass. 120 B applies 
only where no express provision for the 
offence is made in the Code. The charge 
is one of enteringinto conspiracy to fab- 
risake false evidence: s. 120-B read with 
s. 195, Indian Penal Code. Section 120-B 
provides for punishment of criminal cons- 
piracy. In some cases, where special 
provision is made, such as, in s. 121-A, this 
s. (120-B) would not be applicable, but in 
the -present case it is, as there is no ex- 
press provision made in the Oode for the 
punishment of conspiracy to fabricate 
false evidence. ft was unnecessary to 
mention ss, 232 and 235, part 2, in this 
charge, and they may be considered super- 
fluous. The accused have not been charged 
with criminal conspiracy in respect of the 
same offence which they are charged with 
abetting. In the first case the offence is 
the fabrication of false evidence, and in 
the sec.ud the counterfeiting of Queen's 
coins. Therefore the criticism thats. 120-5 
and s. 109 are mutually exclusive is besides 
the point. 


The second objection appears to be well- 
founded, It is alleged and proved that 
the accuscd counterfeited these coins and 
introduced them into Govinda’s house with 
the sole object that Govinda should be 
thought to be the counterfeiter and be 
“prosecuted accordingly. The plot, how- 
ever, failed as the Police, who, on informa- 
tion received, searched the house and found 
these coins, came to the conclusion during 
investigation that they had been planted 
there by enemies of Govinda, The ques- 
tion is whether in these circumstances the 
accused have counterfeited ibese coins, 

According to the definitiun in s. 28, 
Indian Penal Uode: 

“A person is said to ‘counterfeit’ who causes one 
thing to resemble another thing, intending by 
means of that resemblance to practise deception, 
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or knowing it to be likely that deception will 


thereby be practised.” 

What is meant by the phrase ‘to prac- 
tise deception’? No doubt, the aceused 
intended to practise some deception: They 
wanted to make the Police believe that 
Govinda had manufactured these coins, but 
if the definition is carefully examined, it 
will be seen that the deception meant is 
with regard to the nature of the coins. 
Tt is deception through the resemblance 
of the true coin with the false and it 
means that some one must be led to be- 
lieve that the false coin is a true one, 
That was not the intention of these 
accused. In fact, they did not wish the 
Police or anyone to be deceived about the 
real nature of the coins at all. Therefore 
they did not counterfeit these coins. The 
case of Velayudham Pillai v. Emperor (1) 
is precisely in point, and I agree with 
the reasoning therein. As the learned 
Sessions Judge misdirected the jury on 
this point, their verdict of guilty under 
the second count must be quashed. As 
the sentences, however, are concurrent, 
this will not afford any relief to the 
prisoners in the punishment awarded to 
them. The appeals are otherwise dis- 
missed. 

D. Appeal dismissed. 

(1)A IR 1537 Mad. 711; 171 Ind. Cas. 951; (1937) 
M-W N 551; (1937) 2 ML J 232,46 LW 11; 10RM 
416; 39 Cr. L J 51; I L R (1933) Mad. 80. 





MADRAS HIGH COURT 
Second Oivil Appeal No. 726 of 1935 
March 25, 1937 
VENKATARAMANA Rao, J. 


KONA ADINARAYANA— APPELLANT 
versus 


DRONAVALLI VENKATA SUBBAYYA 


AND ANOTHER — RESPONDENTS, 

Minor—Contract by karta on behalf of Hindu joint 
family including minor—Minor, if cansueonit on 
attaining majority—Want of mutuality—Hindu Law 
—Joint family—Karta—Contract by family for sale 
of property signed by karta on his and minor son's 
behalf and also signed by another adult member— 
Karta held entered into contract on behalf of entire 
family—Such contract for sale found not binding on 
minor, not being for legal necessity — Contract not 
repudiated by vendee—Minor, on attaining majority, 
if cansue for specific performance, 

In case of contract on behalf of a minor, the want of 
mutuality, is basedon the personal incapacity of the 
minor to enter into the contract at the time the con- 
tract was entered into, and subsequent affirmation by 
the minor after attaining majority is immaterial, 
This ground is not available at all with reference to 
contracts entered into by a joint family which may 
congist of minors as well asadults and the family as 
such is treated as one entity in „its relations with the 
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outside world. The family owns ‘and possesses pro- 
perty and there isno minor's estate as such. The 
manager represents the family ; he enters into con- 
tract on its behalf; the contract of sale entered into 
by him must be deemed to be on behalf of every 
member of the family, adult or minor. Ifthe tran- 
sactionis one for a purpose binding on the family, 
the minor's interestin the property is also bound 
and it is within the competence of the manager to 
bind so, unlike the manager of a minor's estate or the 
guardian of aminor who is not competent to bind the 
minor's estate by such a contract, even though it may 
be for his benefit. No question therefore of lack of 
mutuality arising from incapacity to contract arises 
at all, Where, therefore, a mincr ina joint Hindu 
family brings a suit for specific performance after 
attaining majority, the suit cannot be dismissed on 
the ground of want of mutuality. HariCharan Kaur 

` v. Kaula Rai (2) and Dhapo v. Ram Chandra (3), 
relied on. Mir Sarwarjan v. Fakruddin Mohammad 
(1), explained. [p. 988, col. 1] 

The karta of a joint Hindu family alone can 
represent the minor member. In fact he alone can 
represent the family The fact that a contract is 

. algosigned by another adult member of the family, 
it having been already signed by the karta on his 
own behalf and on behalf of his minor brother, would 
not show that the karta did not sign on behalf of all 
the members, The adult member must be held to 
have signed it only by way of concurrence, Dhapo 
y, Ram Chandra (3) and Gharibullah v. Khalak Singh 
(4), relied on, [p. 988, col. 2.] 

Where a karta enters into a contract for sale of 
joint family for himself and on behalf of his minor 
rother, but the contract is found to be not binding 
on the minor, it not being for legal necessity it is 
open tothe purchaser to repudiate the contract on 
discovering a defect such as this but before repudia- 
tionoron discovery of the defect, if the purchaser 
omits to repudiate the contract and the vendor, the 
karta, cures the defect by obtaining also the con- 
currence of the minor and is akle to convey the entire 
property, itis competent tothe Court to decree 
specific performance in a suit by the karta with the 
minor who then has attained majority. Hoggart v. 
Scott (5), Salisbury v. Hatcher (6), K. Ramaraju v. 
I. Ramalingam (7) and Srinivasa Reddi v. Sivarama 
Reddi (8), relied on. 

S. 0. A. against the decree of the Sub- 

Judge, Masulipatam, in A. 5. No. 27 of 19365. 

Mr. P, Somasundaram, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Res- 


pondents. 


Judgment.—This second appeal arises 
out of a suit for specific performance of a 
contract of sale of immovable property. 
The contract is dated August 4, 1930, and 
the property agreed to be sold thereunder 
was an extent of 75 cents of seri dry bapat 
wet land bearing Re-survey No. 276/3 with 
the paddy crop thereon in the village of 
Krishnapuram, Kistna District. The sale 
price was Rs. 1,500. The contract was 
executed in favour of defendant No. 1 
by plaintifs Nos. 1 and 2 and plaintiff 
No. 3 represented by plaintiff No. 1 as 
elder brother and guardian as he was then 
a minor. Plaintiffs Nos. 1 to 3 are mem- 
bers of an undivided Hindu family of 
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which plaintiff No. 1 is admittedly the 
manager. The purpose recited inthe con- 
tract of sale was to discharge a debt 
alleged to be due by the family. In pur- 
suance of this contract, an advance of 
Rs. 25 was paid by defendant No. 1 and 
possession of the property was given over 
to him on the suid date and ever since 
defendant No. 1 has continued in posses- 
sion. This suit has been instituted on 
August 4, 1933, by the three plaintiffs after 
plaintiff No. 3 attained majority for specific 
performance of the said contract and for 
recovery of the balance of purchase money 
with interest thereon alleging that they 
were ever ready anq willing to perform the 
contract. They have also impleaded de- 
fendants Nos. 2 to 4 along with defendant 
No, 1 as they are the sons of defendant 
No. 1. The main defence was that the 
purpose recited in the document was un- 
true; the contract was not binding on the 
minor plaintiff; there was thus want of 
mutuality and hence the contract was un- 
enforceable. Two issues were raised in the 


case namely : , 

“() Whether the suit contract is binding on 
minor plaintiff No. 3 ? (2) Whether the contract is 
unenforceble for want of mutuality ?” 


It was found that a purpose recited in 
the dccument was not true; there was no 
legal necessity such as would justify the 
sale of the joint family property. ‘Tne first 
Court nevertheless gave a decree in favour 
of the plaintiff on the ground that that ques- 
tion was immaterial as plaintiff No. 3 also 
sued for specific performance. The learned 
Subordinate Judge on appeal was of the 
opinion that on the date of the contract it 
could not be enforced against the minor; 
there was a lack of mutuality; his sub- 
sequent affirmation was immaterial and the 
contract could not be enforced against him 
following the decision in Mir Sarwarjan 
v. Fakruddin Mohammad (1). He never- 
theless gave adecree by directing specific 
performance in respect of ?/3rd share in 


_the plaint schedule property. Both parties 


have preferred appeals against this deci- 
sion, the plaintiffs on the ground that 
specific performance as prayed for by them 
should have been decreed and the defen- 
dants on the ground that the decree as 
given is unsustainable in view of the fact 
that what was decreed was not what was 
bargained for and the contract was an 
indivisible contract and could not be split 
up inthe manner directed by the learned 


(1) 390 232; 13 Ind. Cas. 331; 3S9TALIGOWN 
74; (1912) M WN 22; 9A L J 33,15 OL J 69; 14 
Bom. LR5; 21M L J 1156; IMLT8(P O). 
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Subordinate Judge. The question, there- 
fore, is: is the principle of the decision in 
Mir Sarwarjan v. Fakruddin Mohammad 
(1) applicable to this case? In the said 
case, a minor after attaining majority sued 
to enforce a contract of sale of immovable 
property entered into by the guardian dur- 
ing the minority. It was held he could 
not sue. Their Lordships of the Judicial 
Committee expressed themselves thus : 

“It is not within the competence of a manager 
of a minor's estate or within the competence of a 
guardian of a minor to bind the minor of the minor's 
estate by a contract for the purchace of immovable 
property, and they are further of opinion that as 
the minor in the present case was not bound by 
the contract, there was no mutuality, and that the 
minor who has now reached his majority cannot 
obtain a specific performance of the contract.” 


The want of mutuality, it will be seen, 
is based on the personal incapacity of the 
plaintiff to enter into the contract at the 
time the contract was entered into, and 
subsequent affirmation by the minor after 
attaining majority was- held immaterial. 
Can this ground be available at all with 
reference to contracts entered into by a 
jomt family which may consist of minors 
as well as adults and the family as such 
is treated as one entity in its relations 
with the outside world? The family cwns 
and possesses property and there is no 
minor's estate as such. The manager re- 
presents the family ; he enters into con- 
tract on its behaif; the contract of sale 
entered into by him must be deemed to 
be on behalf of every member of the family, 
adult or minor. If the transaction is one 
for a purpcse binding on the family, the 
minor's interest in the property is also 
bound andit is within the competence of 
the manager to bind so, unlike the manager 
of a minor's estate or the guardian of a 
minor who is not competent to bind the 
minor's estate by such a contract, even 
though it may be for his benefit. No ques- 
tion, therefore, of lack of mutuality aris- 
ing from incapacity to contract arises at 
all. I agree with Chamier, C.J. who de- 
livered the leading judgment of the Full 
Bench in Hari Charan Kaur v. Kaula 
Rai, 40 Ind. Cas. 142 (2), where he says 
that contracts made not by the minors but 
by persons who have power to make con- 
tracts on behalf of a joint family do not 
appear to come within the scope of the 
ruling in Mir Sarwarjan v. Fakruddin 
Mohammad (1) and itis wrong to dismiss 
a suit for specific performance on the 


(2) 2 Pat. L 3513; 40 Ind. Cas. 142; AI R1917 Pat, 
478 (F B). 
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ground that the contract lacks mutuality 
having been made by or on behalf of 
minors who are not competent to contract. 
The same view was taken by a Bench of 
the Allahabad High Court in Dhapo v. 
Ram Chandra (3). It is contended by Mr. 
Somasundaram that the suit contract 
could not be said to have been entered 
into on behalf of the family as all the 
membérs of the family were not parties 
and plaintiff No 3 was separately repre- 
sented by plaintiff No. 1. I do not agree 
with this contention. The property sought 
to be sold was admittedly joint family 
property. The purpose a'leged was joint 
family purpose. Plaintiff No. 1, as manager 
and as the elder brother of the family, 
represented plaintiff No. 3 because he only 
could represent him. If plaintiff No. 1 
alone had executed the contract 1s manager, 
he must in law be deemed to have re- 
presented plaintiffs Nos. 2 and 3. The 
fact that it is expressly stated in the con- 
tract that plaintiff No. 1 represented plaint- 
iff No. 3 cannot take away the represen- 
tative character of plaintiff No 1: vide 
Dhapo v. Ram Chandra (3). The associa- 
tion of plaintiff No. 2 inthe contract was 
for the purpose of obtaining his concur- 
rence therein. I may usefully refer in 
this connection to a decision of the Privy 
Council reported in Gharibullah v Khalak 
Singh (4). In that case there were three 
undivided brothers, Khalak Singh, Jangli. 
Singh and Jai Singh. On the date of 
their father’s death, Jangli Singh and 
Jai Singh were minors and their mother 
obtained a certificate of guardianship from 
the Court. For discharging debts due by 
the family after Jangli Singh attained 
majority, a mortgage was executed and 
the parties to the mortgage were Khalak 
Singh, Jangli Singh for themselves and 
Jai Singh represented by his mother as 
guardian. In a suitto enforce the mortgages 
the plea was that Jai Singh was admitted- 


-ly a minor and member of a joint family 


the mother could not be appointed guar- 
dian; her representation in the mortgage 
of the minor was nota valid representa- 
tion and Khalak Singh didnot represent 
him in fact and therefore the mortgage 
could not be enforced as against the 
minor. Their Lordships accepting the 
contention that the mother could not have 
been appointed guardian of the minor in 
respect of the joint family property, never- 

(3) 57 A 374; 154 Ind. Oas. 235; AI R 1934 All, 1019; 


(1934, A LJ 1098; 7R A 723. e 
(4) 25 A407; 30 T A 156; 8 Sar, 483 (PO). 
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theless, held that the mortgage must be 
deemed to have been made on behalf of 
the family and observed thus : 

“Their Lordships think that the mortgages 
under consideration were mot mortgages by the 
guardian, assuming the mother to have been 8 
guardian, but mortgages by the family, entered into 
by the karta of the family, with the concurrence of 
Jangli, the only other adult member efthe family.” 

In this case; therefore, the contract of 
sale must be deemed to have been en- 
tered into by plaintiff No.1 as the karta 
of the family with the concurrence of 
the adult male member, plaintiff No. 2. 

The next contention of Mr. Somasunda- 
ram is that in view of the finding of the 
learned Subordinate Judge that the 
attempted sale was not for the purpose 
binding on the family and therefore the 
minor's interest could not have been 
validly conveyed in pursuance of the said 
contract, no decree for specific perform- 
ance can be passed on the basis of such 
a contract. There is no doubt that the 
legal effect of the said finding is that 
plaintiffs Nos. 1 and 2 could not have 
conveyed the entirety of the property sought 
to be sold. I will assume that the contract 
is indivisible and the vendors, plaintiffs 
Nos. 1 and 2, could not have compelled 
defendant No. 1 to take a conveyance of 
their shares subject to payment of com- 
pensation; but it would not have precluded 
defandant No. 1 from insisting upon a 
conveyance of their shares, if he so desired 
Bubject to payment of compensation. Upon 
such circumstances, it is very doubtful if, 
on the basis of lack of mutuality, a decree 
for specific performance can be refused 
at all. However, it was open to the pur- 
chaser to repudiate the contract on dis- 
covering a defect such as this but before 
repudiation or on discovery of the defect, 
if the purchaser cmits to repudiate the 
contract and the vendor, the karta. cures 
the defect by obtaining also the concur- 
rence of plaintiff No. 3 and is able to 
convey the entire property, it is compe- 
tent tothe Court to decree specific per- 
formance. In my opinion the principle of 


. the decision in Hoggart v. Scott (5), would 


apply. The said principle in this: 
“The plaintiff ina bill for the specific perform- 
ance of a contract is entitled to a decree, if at 


‘the hearing he can shew a good title, although 


he had not such title at the time of the contract; 


“but the defendant might, if he had thought fit, 


have retired from the contract as son as the 
want of title was discovered, and was not 
bound to wait till the plaintiff could acquire a 
good title.” 


(5) (1830) 1 Russ & My. 293; 9 L J O0b.54; 31 RR 
112; (1830) Tamlyn 500, 
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A similar principle was applied in 
Salisbury v. Hatcher (6), where specific 
performance of a contract for sale of an 
estate in- fee simple was decreed in favour 
of a vendor who at the time of the con- 
tract was tenant for life only; the pur- 
chaser not having rejected the purchase 
as scon as he had ascertained the real 
interest of the vendor, and the vendor 
being able by means of the consent of 
the parties interested in remainder to make 
a good prima facie title to the fee simple 
at the hearing. In this case, though de- 
fendant No.1 according to him discovered 
Within six months after the date of the 
contract thatthe recital in the contract of 
sale that the property was sold for the 
purpose of discharging a debt in favour of 
Butchayya was not true, still he continued 
in possession of the lands and did not 
repudiate the contract and surrender 
possession thereof. The right to repudiate 
must be deemed to have been waived by 
defendant No. 1. Itis after all an equit- 
able right and cannot be enforced in 
favour of a person who has no equity 
in his favour, Their is nothing in Hindu 
Law or inthe Specific Relief Act which 
prevents the application of the principle 
of the said cases to the present case. 
The cases in K. Ramaraju v I. Ramalingam 
(7) and Srinivasa Reddi v. Sivarama Reddi 
(8), seem to suggest that a contract such 
as this is capable of ratification by persons 
who are not parties to the contract of the 
sale by a manager and it can be enforced 
by the purchaser against them after such 
ratification. If it could be enforced against 
them, if must also be capable of enforce- 
ment by them. Further, as on the date 
of suit, the plaintifis in this case are 
able and willing to give a valid title to 
and convey the property agreed to be 
conveyed under Ex. l, they are entitled 
to a decree for specific performance as 
prayed for. I therefore reverse the decree 
of the learned Subordinate Judge, allow 
the memorandum of objections with costs 
and restore the decree of the District 
Munsit. As a result of this judgment, 
the second appeal fails and is dismissed, 
but I make no order as to costs in the 
second appeal. Leave to appeal granted. 
N. Appeal dismissed. 


(6) (1842) 2 Y & O Oh. 54; 12 L J Oh, 68; 6 Jur. 1051; 
60 RR 26, 


(7) 26 M 74; 12M L J 400. 
(8) 32 M 320; 4 Ind. Oas. 506. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 667 of 1936 
August 2, 1937 
M. C. Gross AND R. O. MITTER, JJ. 
KISHORI PROSAD BHAKAT AND OTHER3— 
Derenpants Nos. 2 To 6—APPELLANTS 
versus 
SECRETARY or STATE —Puaintisr— 
RESPONDENT 

Contract Act (IX of 1872), ss. 23, 235—Public policy 
—Government establishing telegraph office tn certain 
locality on the merchants of locality undertaking 
to make goodloss in its working — Contract, if 
against public policy—Contract by number of persons 
—One of them signing onbehalf of another by 
representing authority, but in fact having none—Such 
person, if can be sued on contract or on implied 
warranty—Measure of damages. _ 

Where on request of the public the Government 
agrees to establish & Telegraph Office in a certain 
locality onthe guarantee of a number of local mer- 
chants that they would meet the deficit in the work- 
ing expenses of the telegraph office, the contract is not 
one against public policy. Public policy cannot be 
invoked in aid where the contract in question is for 
meeting the deficit in the working expenses ofa 
telegraph office established at the request of a num- 
ber of subjects, a contract relating to a matter of 
amenity which a modern State generally provides for, 
for advancing the material welfare of its subjects, but 
which it isnot bound to doasa part of its fundamental 
constitutional obligations. Glasbrook Brothers Lid. v. 
Glamorgan County Council (2), explained. [p. 995, 
col. 2.) Ree 

Where some persons enter into a contract of 
indemnity with another and one of them signs the 
contract on behalf of another (being his father) 
among them, representing that he has authority to 
act as agent of his father but in fact he has none, 
he does not thereby become the principal nor can be 
regarded as principal on any principle of law. The 
action against such a pereon is as on the implied 
warranty that he had the authority. The repre- 
sentation that he-has authority to act as agent 
may not be fraudulent, all that is required is that it 
was untrue, So, fraud cannot be a necessary element 
in an action against him. The measure of damages 
must accordingly in substance be, what benefit the 
other party would have had from the contract if the 
representation that he was the authorized agent had 
been true, In re National Coffee Palace Co, Ex 
parte Panmure (1), relied on, [p. 994, col. 2.] 


Messrs. Atul Chandra Gupta and Nirmal 
Kumar Sen, for the Appellants. 

Dr. S. C. Basak and Mr. Rama Prosad 
Mukherjee, for the Respondent. 

M. C. Ghose, J.—This is an appeal by 
the defendants in a suit for Rs. 1,117 odd 
as compensaiion on an indemnity bond. 
The facts which are not disputed were 
that at a place named Nithpur within the 
district of Dinajpur, there was a post 
‘office. In May, 1927, the defendants or 
their predecessors agreed to apply to the 
Telegraph Department that a telegraphic 
office should be opened at Nithpur. The 
Department were not willing to open a 
telegrapHic office at the place unless local 
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merchants wouid guarantee against loss. 
Thereupon six merchants who were prede- 
cesssrs of the appellants here executed an 
indemnity bond dated May 26, 1927, agree- 
ing each to pay a certain indemnity if the 
Accountant-General of the Telegraph certifi- 
ed the loss and that his certificate would 
be final on the matter. Upon this the 
Accountant-General certified a loss of 
working for the first year up to the end of 
March and again for the second year to 
the end of March and the loss of those two 


. 


years amounted tothe sum claimed which. 


was amounting to Rs. 1,100 odd which was 
demanded from the defendants and they 
did not pay aud hence the suit was in- 
stituted in May, 1933. The trial Court dis- 
missed the suit. ln appeal the learned 
Subordinate Judge has decreed the suit. 
The first point taken in appeal by the learn- 
ed Advocate for the appellants is that the 
Oourt of Appeal below misapplied s 235, 
Contract Act, in holding defendant No. 2 
liable for the sum claimed. [t appears that 
defendant No. 2 signed the bond on behalf 
of his father, bus the father afterwards 
repudiated the bond whereup n under s 235 
defendant No. 2 has been made liable by 
the OCourt of Appeal below. Section 235 


runs thus: 

“A person untruly representing himself to be the 
authorized agent of another, and thereby inducing 
a third person to deal with him as such agent, is 
liable if his alleged employer does not ratify his 
acts to make corapensation to the other in respect 
of any loss or damage which he has incurred by 


so dealing.” 
Now there.is no doubt that defendant 


.No. 2 represented himself to be the anthoriz- 


ed agent of his father and as such he made 
a contract with the telegraph office, but his 
father did not ratify his acts. Defendant 
No. 2 is, therefore, liable to make com- 
pensation to the plaintiffs in respect of any 
loss or damage which the plaintiff had 
incurred by dealing with him. It was 
urged by Mr. Gupta that the losses suffered 
by the plaintiff from the action of defen- 
dant No. 2 cannot be ascertained until action 


has been taken by the plaintiff against the 


other five persons who contracted with 
the plaintiff. Ia my opinion that argu- 
ment is not correct. The defendant, along 
with five other persons, signed a bond 
demanded by the Telegraph Department 
and he is liable for the loss caused to the 
plaintiff by professing to act for his father 
when his father did not ratify his act. He 
is not liable on the contract itself. He is 
only liable to the extent of the warrant. 
In In re National Coffee Oo; Ex parte 
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Panmure (1) it was held by their Lord- 
ships that the measure of damages was 
what the plaintiff actually lost by losing 
the particular contract which was to 
have been made by the alleged prin- 
cipal if the defendant had the authority 
which he professed to have. In other 
words, what the plaintiff would have gained 
by the contract which the defendant 
warranted should be the measure of the 
damages. Taking this view as to the 
measure of the damages, the decree of the 
Court of Appeal below in respect of defen- 
dant No. 2 appears to be right. 


The next point taken by the learned 
Advocate is that the contract of indemnity 
made in this case was against public 
policy having a tendency to induce the 
telegraph authorities to give the advant- 
age of a public utility service not in 
accordance with the requirement of the 
general public, but in accordance with the 
requirements of private individuals who 
may have been in a position to pay for 
such service. After bearing Mr. Gupta in 
fuli I fail to see the force cf the argu- 
ment. Postaland Telegraph Departments 
are run by the Government on a mercan- 
tile basis, that is to say, they open a post 
office at places where they believe the 
post office will pay for itself, They open 
a telegraph office where they have reason- 
able ground for believing that there would 
be a sufficient custom for the telegraph 
office to pay for itself. It cannot be said 
that they go against public policy in decid- 
ing this upon grounds of self-support 
wherever in a place they open a post office 
ora telegraph office. There is no doubt 
that wherever a general public require a 
post office or a telegraph office, that is to 
say, where they will sufficiently support 
the same by their custom, the authorities 
are always ready to comply with their 
demands. It is only in cases where there 
is some doubt whether in a particular 
place a post or telegraph office will pay 
for itself, or whether it will run ata loss, 
that if leading merchants or other people 
who will extend their custom to the office 
make their promises that the office will 
pay, the authorities ask them to make 
good their word by executing an indem- 
nity bond, that is to say in the event of 
losses those men will be asked to make 
good the loss. On a plain view of the 
matter there does not seem to be any 


(1) (1882) 24 Oh. D 397; 53 LJ Ob, 57; 50 L T 38; 32 
W R 236, 
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objection to this course on the ground to 
public policy. 

The only case that the learned Advocate 
quoted in support of his proposition was 
the case in Glasbrook Brothers, Ltd. v. 
Glamorgan County Council (2), That case 
arose out of the coal strike of 192). In 
certain mines, the circumstances brought 
about a call for Police protection. There was 
partly danger to the safety of men and there 
was danger to property. The Police Super- 
intendent, Colonel Smith, had an inter- 
view with Mr. James, mine-owner, on 
the spot. The Police Superintendent was 
prepared to provide what in his opinion 
was adequate protection by means of a 
mobile force, but Mr. James was not satis- 
fied with the protection proposed by the 
Police Superintendent and requested him 
to billet certain Police Officers at the col- 
liery. ‘the Police Superintendent refused 
to comply with this request except on the 
terms that the manager would agree to 
pay for the furce so provided at a speci- 
fied rate. The manager agreed to pay at 
a specified rate for the Police Officers sta- 
tioned at the colliery. After the strike was 
over, the County Council demanded the 
money for the service of the Police which 
the manager had agreed to pay. The 
manager declined to pay on the ground 
that the Police were bound to protect life 
and property and they were not entitled 
to any payment. The suit by the County 
Council was decreed by the trial Judge. 
Appellate Oourt decided in favaur of the 
County Council by 2 to 1. The House of 
Lords decided in favour -of the County 
Council by 3 to 2 and the opinion of the 
majority is that although the Police Autho- 
rity are bound to provide sufficient protec- 
tion to life and property without payment, if 
in particular circumstances at the request 
of any individual they provide special form 
of protection outside the scope of their 
public utility, they might demand payment 
for it. That case, in my opinion, does not 
support the argument on behalf of the 
appellants. It rather supports the deci- 
sion of the learned Subordinate Judge. The 
appeal is dismissed with costs. 


R.C. Mitter, J—This appeal preferred 
by defendants Nos. 2 to 6 arises out of a suit 
instituted against them and another by 
the Secretary of State for India in Council 
for recovery of Rs. 1,177-12-0 on the basis 
of a bond executed by them on May 26, 


(2) (1925) A O 270; 94 LJ K B 272; 132L T 611; 89 
J P29; 23 LG R6l; 41 TL R213 69 8 J 212, 
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1927 (Ex. 3). The suit was dismissed by 
the first Court, but the lower Appellate 
_ Court has decreed it against all the defen- 
dants except defendant No. 1. There was a 
post office at Nithpore in the district of 
Dinajpore. but there was no telegraph 
offics there. In 1925 tte locl eemindars 
and merchanis moved the authorities for 
establishing a telegraph office in the said 
village. The postal authorities eventually 
agreed toopen a telegraph office provided 
the working loss, if any, was guaranteed. The 
bond in suit was accordingly executed by 
defendants Nos. 2 to 5 and the deceased 
father of defendant No.6. Defendant No. 2 
did not execute it in his personal capacity, 
but he signed as agent of his father, defend- 
ant No. 1. Both the Courts below have held 
that he had noauthority from his father to 
act ashis agent in the matter. The 
terms of the bond were that each of the 
executants would be liable jointly and se- 
veratly for the working loss of each year for 
a period of ten years, and that the certi- 
ficate in this respect of the Deputy Account: 
ant-General, Post and Yelegraphs, would 
be final. The telegraph office was opened 
on May 14,1930. According to the certi- 
ficate of the Deputy Accountant General, 
Post and Telegraph, the working loss of the 
first year was Rs. 529-4-0 and of the second 
year was Rs. 6488-0. The total, 
Rs. 1,177-12-0, is the claim in suit. 

The common defence was that the bond 
was taken by undue influence and misre- 
presentation, and that the terms thereof 
which were written in the Knglish lan- 
guage had not been explained to the execu- 
tants, all of whom except defendant No. 2 
did not know English, and defendant 
No, 2 had only asmattering knowledge of 
the language. Both the Courts below have 
negatived the case of misrepresentation and 
undue infiuence. The learned Munsif, how- 
ever, held that material terms of the bond, 
and in particular the clause about the 
finality of the Deputy Accountant-General’s 
certificate, had not been explained to the 
executants by the postmaster of the place. 
He accordingly held that there was not 
consensus ad idem, and as the said clause 
about the finality cf the Deputy Accountant- 
General's certificate was being binding 
on the executants and as there was no 
other evidence save the said certificate to 
prove the working loss, the plaintiff was 
not entitled to sueceed. The learned 
Subordinate Judge op appeal has 
come to the conclusion that all the terms 
of the bond were known by the executants 
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before they signed it. He accordingly 
made defendants Nos. 3 to 46 liable on the 
bond, and defendant No. Zon the basis of 
s. 235, Contract Act. Defendants Nos. 2 to 
6 have preferred this second appeal. 

Mr. Gupta raises two points; one affecting 
the whole case and the other a special one 
affecting defendant No. 2 only. The first point 
raised by him is that the bond in suit is 
void beingagainst public policy, and the 
second is that the decree passed against 
defendant No. 2 cannot be supported as the 
plaintiff has not proved such damage as he is 
required to do in a case falling within 
s. 235, Contract Act. The first point is 
urged in the following manner by Mr. 
Gupta. He saysthat asubject has certain 
constitutional rights with corresponding 
constitutional duties imposed on the State, 
For the discharge of those duties, the State 
cannot bargain with the subject through 
contract. A contract between the subject 
and the State by which the State is to 
get money from the subject for the dis- 
charge of any of its constitutional obliga- 
tions is against public policy. In support 
of his contention, Mr. Gupta urges that 
the subject has the constitutional right that 
his person should be protected by the 
State from violence from persons living 
within the State and that his property 
should be also protected from criminal 
attacks. The State is under the constitu- 
tional obligation to afford protection to the 
person and property of its subjects. Any 
contract, therefore, by which the subject 
has to pay the State for the State affording 
him such protection is against public 
policy. The subject is not bound to pay 
anything over and above general rates and 
taxes which afford the State the means to 
discharge its duties towards the subject 
and to carty on the functions of Government 
and administration. A contract with the 
State by which a subject agrees to pay for 
Police protection would, he says, be void, 
and says that the same principle would 
apply to other contracts between the State 
and the subject relating to the discharge 
by the State of other public duties. In sup- 
portof bis contention he relies upon the 
judgment of the House of Lords in 
Glasbrook Brothers, Ltd. v. Glamorgan 
County Council (2). It is necessary to exa- 
mine that case in some detail and to see 
whether the principles laid down there 
have any application to the contract we have 
before us. : 

Ta the said case all their Lordships, who 
delivered separate judgments, proceeded 


d 
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tipon the principle formulated by Pickford, 
L. J. in Glamorgan Coal Co, V. 
Glamorganshire County Council (3). 


There was not much difference in enunci- 
acting the principles but on the facts Lords 
Carson and Blaresburgh took one view and 
Viscount Cave, L. ©. and Lords Finlay and 
Shaw took another. The question in Gla- 
morgan, Coal Co v. Glamorganshire County 
Council (3), arose in the following circum- 
slances. In a colliery district there was 
alabour strike and serious riots followed. 
The ordinary Police force of the place was 
not able to cope with tie situation The 
Chief Constable appointed by the Glamor- 
ganshire Standing Joint Committee. which 
exercised the Police functions, asked for 
Police aid from adjoining countries, and 
such aid was sent under agreements with 
the Chief Constable that the aided county 
should pay for the board and lodging of 
the Policemen so sent. Iris not necessary 
for me to advert to that part of the case 
which related to the metropolitan Police 
force sent by Home Office in lieu of the 
military and cavalry asked for. The Volice 
force was located at vantage points of the 
locality, one of which was plaintiff's col- 
liery. The plaintiff, who was a colliery 
proprietor, housed and fed at the request 
of the Chief Constable, the additional Police 
force so requisitioned by the Chief Con- 
stable from surrounding counties and also 
the metropolitan Police force sent by the 
Home Office. The suit was brought to 
recover the costs of feeding and housing 
(1) ‘the Police force sent from the surround- 
ing counties, and (2) the metropolitan force 
sent by the Home Office. So far the claim 
in respect of the expenses incurred from 
the metropolitan Police force, the Court 
held that the Standing Joint Committee 
was not liable to pay as the Hume Office 
had sent the said force on its own initia- 
tion and not at its request. It, however, 
decreed the claim so far as the expenses of 
the Police force sent from the counties. 

In a letter in which the Standing Joint 
Committee was repudiating liability, it took 
up.the position that it was incumbent on 
the colliery owners to take at all times 
reasonable protection of their property, but 
more specially when disturbance of the 
Peace was anticipated us a resuit of ill- 
feeling between them snd the labourers; 
that the colliery proprietors could only 
expect protection of their properties by the 
Police force of the county, but if they 

(3) (1S16) 2K B 206; 85 LJ K B 1193; 114 L T 717; 


-80d P 289; 32 T L R 293; 14L G R 419. 


176—125 & 126 
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expected more than the ordinary protec- 
tion which such force could afford, they 
must bear the burden of the imported 
Police brought for the protection of their 
property and cannot throw the extra costs 
on the rate-payer. The position taken in 
the letter was not pressed before the Court 
but Lord Pickford strongly repudiated the 
position s> taken by the Joint Committee 


_in the letter and stated that it waa inde- 


fensible on principle. He stated thus: 

“If one party to a dispute is threatened with vio- 
lence by the other party, he is entitled to protection 
from such violence whether his contention in the dis- 
pute be right or wrong, and to allow the Police au- 
thority to deny him protection unless he pays all the 
expense in addition to the contribution which, with 
other rate-payers, he makes to the support of the 
Police force is only one degree less dangerous than 
to allow that authority to decide which party is 
right in the dispute and to grant or withhold pro» 
tection accordingly.” 

I fail to see how this head of public 
policy formulated on the principle Btated 
in the above words can be invoked in aid 
where the contract in question 18 for 
meeting the deficit in the working expen- 
ses of a telegraph office establisued at the 
request of a number of subjects, a contract 
relating to a matter of amenity which a 
modern State generally provides for, for 
advancing the material welfare of its sub- 
ject, but which it is not bound to do as 
a part of its fundamental constitutional 
obligations. In Glasbrook Brothers, Lid. 
v. Glamorgan County Council (2), there 
was a strike in a colliery districi. To 
protect property, the Police authorities had 
arranged for flying squads of police, a 
mobile force. The coal company waich 
was the defendant in the action nad, when 
the strike was on, safety men (men who 
worked the pumps to keep tue colliery 
dry) still working. Tae strikers wanted to 
withdraw these men and, if necessary, to 
compel them to cease work by threats of 
violence. ‘ne company asked for a Police 
force to bə billeted on its colliery to pre- 
vent this and agreed to pay the Glamorgan 
Oonstabulary for the Police force 80 to be 
stationed onits premises. This was done 
but when the time for payment under the 
agreement came, the company refused to 
pay on the ground that the agreement 
wus void ag being against public policy. 
Sir John Simon who appeared for tne com- 


pany put nis case thus : : i 

“Where there was a duty on the authority to 
provide adequate Police protections and there is & 
discretion as to the way in which that shall be 
dene, the law will not support a claim for pay- 
ment ‘by the Police authoritity because the protec- 
tion is afforded in one way rather than in another, 
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The discretion vested in the Police authority is not 
to be bought and sold......a8 the receipt of payment 
would tend to bias the authority in the exercise of 
their discretion.” 

Viscount Cave, L. O. said that no doubt 

“there is an absolute and unconditional obligation 
binding the Police authorities to take all steps 
which appear to them to be necessary for keeping the 
peace, from preventing crime or protecting property 
from criminal injury and the public who pay 
for this protection through the rates and taxes 
cannot be lawfully called upon to make a further 
payment for that which is their right. But where 
individuals desire that services of a special 
kind, which though not within the obligations of 
a Police authority, can most effectively be rendered 
to them, should be performed by the members of 
the Police force, the Police authorities can legally 
ask for payment for rendering these special 
services," 


The majority of their Lordships held that 
the agreement in question related to special 
Police service and was binding. Mr. Gupta 
argues that the general principle laid 
down by the House of Lords in this case 
is that a contract, which requires payment 
from the subject for the discharges of the 
public duties, whatever the nature of those 
duties may be, of the State, is void. In my 
judgment all depends upon the nature of 
what duty is alleged to be. It cannot 
apply to all and everything which a modern 
State undertakes todo and cannot apply to 
each and every public undertaking. ‘The 
matter was not putin such wide torm by 
Sir John Simon, nor do the observations of 
their Lordships support it. A modern State 
does employ the revenue of the State, the 
fund raised from rates and taxes direct 
and indirect in many undertakings. Some 
are employed in devising and maintain- 
ing the machineries for the protection of 
lite and property of its subjects from 
external and internal attacks. Some are 
employed for promoting the intellectual, 
moral and material welfare of the subjects 
and ‘amenities of life. Schools and colleges 
and museums are maintained by all modern 
States and even churches and places of 
worship. The extension of commerce is 
and must be the anxious concern of all 
modern States. Kapid transit of men and 
goods and of messages must be provided 
for. Hence the necessity of railways, post 
and telegraph offices. But it is not the 
absolute duty, as in the case of Pclice 
protection, that the State should provide 
for all these means of communication to 
and from every part of its territory. 
There is no absolute duty thatit must be 
discharged in any case but with a discre- 
tion only, in the words of Sir John Simon, 
asto how it should be discharged. The 
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State, although it may by statute or custom, 
enjoy a monopoly, asin the case before us, 
is not bound to open a postor telegraph 
office at a particular place at the demand 
of a group of its subject. The subject has 
to pay for the transmission of his messages 
by stamps and itcannot be said that the 
general rates and taxes he pays include 
these matters. These are in the nature of 
commercial undertakings of the State, 
carried and controlled by it for the benefit. 


‘of the subject and for its own benefit, and 


to special agreements between the subject | 
and the State in 1espect to them, the 
observations of their Lords in Glasbrook 
Brothers’ case (2) cannot be extended. If 
the argument of Mr. Gupta be sound, an. 
agreement with the State by a group of © 
subject to supplement the funds of a college 
or school started and controlled by 
the State would be also void. I accord- 
inly overrule the first point raised by Mr. 
Gupta. 

Regarding the second point, I am of opi- 
nion that defendant No. 2 cannot be sued 
on the contract. He represented that he 
had authority to act as agent of his father 
but in fact he had none. He does not 
thereby become the principal nor can be 
regarded as principal on any principle of 
law. This has been established in a series 
of cases in England beginning from Collen 
v. Wright (4) and other cases noted at 
p. 106 of Sir Frederick Pollock's book (10th 
Edition). The action against such a person 
is as onthe implied warranty that be had 
the authority. ‘Chis appears also from the 
language of s, 235. The representation that 
he has authority to act as agent may not 
be fraudulent, all that is required is that 
it was untrue. So fraud cannot be a necese 
sary element in an action against him. The 
measure of damages must accordingly in 
substance be, what benefit the other party 
would have had from the contract if the 
representation that he was the authorized 
agent had been true. Thisis the principle 
formulated in In re National Coffee Palace 
Co.; Ha parte Panmure (1) and in my 
j g ment the principle applies in India, for, 
as Lhave held above, that the basis of the 
action under s. 235, Cuntract Act, as it is in 
England is the implied warranty by the 
professing agent. Applying these princi- 
ples the position is this: thatif defendant 
No. 2 was infact the agent of defendant! 
No. 1, the plaintiff would have the security 
of each of the executants for the full amount? 

(4) (1858) 8 Hl. & BL 647; 27 L JQ B215; 4 Jur) 
QW 8) 397; 6 W R 193, y : 
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of the working loss, for the liability of each 
of them was by the contract joint and 
several. He could have recovered the 
whole of the amount from defendant No. l. 
This is the benefit which the plaintiff would 
have had from the contract if defendant 
No. 2’s representation that he was the agent 
of defendant No.1 was true. This benefit 
the plaintiff must have when that representa- 
tion has been found to ke untrue. Defend- 
ant No. 2 is, therefore, jointly and severally 
liable for the sum claimed. In this case 
no doubt there is the same result as would 
have followed if he had been sued upon the 
contract as principal, but that cannot be 
helped. I accordingly overrule this point 
also, and agree with my learned brother 
that the appeal should be dismissed with 
costs. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 532 of 1930 
May 5, 1937 
VARADAOHARIAR AND MOOKETT, JJ, 
PEER AMMAL AND ANOTHER— APPELLANTS 


: versus 
N.S. NALLUSWAMI PILLAI AND OTUERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, 
r. 18—High Court refusing to set aside ex parte 
decree—Finality of order under O. IX, r. 13, 
scope of—Appeal from original decree—Facts 
relating to ex parte decree, grounds of appeal— 


High Court, if can decide such points—Duty of 
High. Court in such cases—Default by client— 
Suits Valuation Act (VII of 1881), 8. 8—Co-mort- 
gagee’s suit—Claim limited to his interest—Valua- 
tion for jurisdiction and court-fee. 

On general principles some finality should 
attach to the order passed bya Court in proceed- 
ings under O. IX, r. 13, QOivil Procedure Code. 
But that finality is limited to matters within the 
scope of O. IX, 1.13. High Oourt can, therefore, 
when hearing an appeal from the original ex parte 
decree, consider and decide the question whe- 
ther under the circumstances of the case it would 
not have been better in the interest of justice 
for the- trial Court to have adjourned the case to 
give an opportunity to the defendant to engage 
another Pleader, cross-examine the plaintiff's wit- 
nesses and lead evidence on his own behalf, 
Mullick v. Ganga Gope (9), relied on and Chinna 
Asethu v. Kesavayya (7) distinguished. 

The Court must, before interfering in such 
cases in its appellate jurisdiction always be 
satisfied that there has been no kind of default 
on the client’s part and that the circumstances 
were such asto leave the client helpless to pro- 
ceed further with the conduct of the case. 

A Muhammadan gosha lady and her minor son 
represented by her were the contesting defendants 
in a mortgage suit. she had engaged us her 
-Pleader one a ieading member of the Bar and 
another a junior. On the date of hearing after 
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rnments, the defendants and thelr witnesses 
in the Court. The senior Pleader 
was absent being otherwise engaged and the other 
Vakil was not prepared to go on with the case. 
The Court refused to grant adjournment and re- 
corded the evidence of plaintifs witnesses who 
could not be cross-examined, The Court treated 
the defendants an ex parte, gave the judgment in 
favour of the plaintiff, The order stated that 
the defendants did not even take steps in time. 
An application under O. IX, r. 13, Civil Procedure 
Code, was allowed bub the High Court set it aside 
in revision. In an appeal filed against the dec- 
ree, the defendants had taken the above facts as one 
ofthe grounds of the appeal: 

Held, that such grounds of appeal could be 
considered by the High Court. 

Obiter, where a co-mortgagee sues on & mort- 
gage limiting his claim to his share, for the pur- 
poses of jurisdiction, the whole mortgage should 
be regarded as a single cause of action. 
such a case under s. 8, Suits Valuation Act, 
the valuation for purposes of court-fee cannot be 
a. oor Jashamal v. Gunnia Naga 
Iyer (3), discussed. 
"o. A. against the decree of the Sub-Judge, 
Madura, in O. 8. No. 128 of 1926. 

Messrs. K. Bhashyam Ayyangar and T, 
R. Srinivasan, for the Appellants, 

Messrs. K.S. Jayaruma Ayyar and K., 
Swaminatha Aiyar, for the Respondents. 

Varadacharlar, J.—This appeal arises 
out of a suit for the sale on foot of a mort- 
gage deed, Ex. A, executed in 1911 by one 
Peer Muhammad, in favour of Alla Pichai 
Rowther who was the mortgagor's brother- 
in-law as well as his son-in-law. The 
mortgagee died in 1913 leaving a number 
of heirs some of whom are also interested 
in the equity of redemption by reason of 
their relationship to Peer Muhammad. It . 
is clear from the plaint itself that no pay- 
ment either towards any portion of the 
principal or towards interest was made in 
respect of this mortgage between 1911 and 
the date of the suit. In August 1926, Alla 
Pichai ,Rowther’s widow, that is defendant 
No. 7, and two of her daughters assigned 
their interest in the mortgage bond to the 

-plaintif under Ex. B, and this suit was 
pled in September 1926. Besides the per- 
sons who are also the heirs of the mort- 
gagor, the only other co-heir to the mor- 
gagee'’s estate, so far as we have been able 
to gather, is one Nagur Kanni Rowther 
who was impleaded as the defendant No. 9 
in the case. In view of the arguments 
urged before us on behalf of the appellants 
as to the frame of the suit, it is necessary to 
mention that the assignors were entitled 
‘only to 19-2ith share in the mortgagee’s 
estate and tuat the assignee, therefore, 
became entitled only to that share of the 
mortgage money. It also appears that the 
_assignors had somehow become interested 


‘some adjou 
were present 
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in a portion of the hypotheca and it is 
accordingly stated in the deed of assign- 
ment that the assignee should prcceed only 
against the rest of the hypotheca. In these 
circumstances the plaint sets out the fact 

- that the plaintiff was entitled only to a 

19-24th share in the mortgage amount and 
in para. 14 of the plaint the plaintiff works 
out the amount due under the mortgage 
deed at Rs. 7,644 and states that a 19-24th 
Share therein is Rs. 6,051-80 and after 
remitting therefrom on his own choice 
Rs. 551-80, the plaintiff limits ais claim 
to Rs. 5,500 which he takes as the figure 
for the purposes of court- fees and juris- 
diction. 

A written statement was filed on behalf 
of defendants Nos. 1, 5 and 4, the widows 
and.the son of the mortgagor. Neither in 
this written statement nor at the stage when 
the issues were framed in the case was 
any objection taken to the frame of the 
suit. Nor does it appear that any such 
objection was urged at any time before 
judgment was given in the lower Court, 
The issues framed in the case related to 
three pleas: (1) that the plaint bond was 
not true and supported by consideration, (2) 
that the assignment relied on by the plain- 
tif was not true and supported by consi- 
deration, and (3) that the suit was barred 
by limitation. I may say at this stage that 
it is unnecessary for the purpose of this 
appeal to notice any further the pleas 
involved in’ issues Nos. 2 and 3, because 
there is no prima facie basis for issue No. 2 
nor is there any substance in issue No. 3. 
In the appeal, however, objection has been 
taken to the frame of the suit. The 
learned Counsel for the 
laid some stress upon the fact that the 
Plaint claim relied againsi seme of the 
morigaged properties, but realizing that the 
omission to claim relief as against the 
other properties--whatever other con- 
sequences if may involve—was not fatal to 
the maintainability of the suit; he tried 
to press it into service as part of his objec- 
tion based on the Proviso tos. 67, Trans- 
fer of Property Act, especially when taken 
along with the fact that the plaintiff is 
limiting his claim to 19-24th share of the 
mortgage amount. Section 67, Transfer of 
Property Act, no doubt provides that a 
mortgagee or a co-morigagee cannot claim 
to recover a fraction of the mortgage 
amount from a proportionate fraction of the 
mortgaged property. But in the present 
case the omission of some of the mortgaged 
: properties from the suit has, in view of 
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the provisions in the assignment deed 
nothing to do with the limitation of the 
plaintiff's claim to a fraction of the mort- 
gage amount. There is accordingly no 
force in the objection about the omission to 
include some of the hypotheca. 


The objection that the plaint should 
have in some manner comprised the whole 
claim under the mortgage, might have had 
some force and mignt have required more 
serious uctice if the objection had been 
Taised in time. It cannot be said that the 
objection is purely one of law arising on 
the pleadings, because admitted:y one of 
the mortgagor's heirs, that ıs defendant 
No. 1, is also entitled to a share in the 
mortgage money. The other co-heir who is 
said to be entitled to a 10-72nd snare in the 
mortgage amount, is defendant No. 9 He 
has not filed any written statement and what 
exactly his position is eituer in relation to 
defendant No. l orin relation to the plain- 
tiff, we have no means ot knowing. It is 
possible tnat these two heirs of the morte 
gagee did not wish to enforce their claim 
under the morigage or their claim has 
been otherwise satisfied; and in the latter 
alternative, the piaintiff will certainly be 
entitled to limit his claim to tue portion 
which is due to himself. In this view I 
du not think that this Court will be justi- 
fied in allowing this objection to tne, frame 
of the suit to be raised for the lirst time 
at this stage. But, as this question as to: 
the frame of the suit has been argued at 
some length betore us, 1 think it right to 
make a few observatious on one or two. 
aspects of the matter. On behalf-of the - 
appellant, Mr. Bhashyam lyengar asked us 
to read the decision Oi tae Privy Council 
in Sunitabala Debi v. Dhara Sundari Debi 
(l) as laying down a rule in addition to 
that contained in the Proviso tos. 67, Trans- 
fer of Property Act. ‘The suit, as originai- 
ly framed in that case, undoubtedly con- 
travened that prohibition, because the 
Plaint in that suit claimed a sale of a half- 
Share in the mortgaged property in respect 
of the plaintif’s nait-snare uf tue morigage 
amount. That defect was remedied by the ~ 
directions given by the High Court for the 
amendment of the plant to t.e following 


elfect : 

“If ın the opinion of the Court the plaintiff is 
held to be not entitled to a decies on the footing 
of a mortgage fur the principal sum of Ks. 20,0u0, 


(1) 24 O. W.N 297; 53 lod. Cas. 131; AIR 
1919 PO 24; 46 I A 272; 47 U 175; 37 ML J 483; 
17A L J 9%; (919) M W N $21, 22 Bom. L k 
1, U L W 227; 2U PL RAPOSIP 0) 
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then a usual mortgage decree may be passed in 
favour of the plaintiff and defendant No. 3 for the 
amount .found due up to the period of grace to be 
fixed by the Court upon the basis of the entire 
mortgage money, that is, Rs. 1,60,000: see the report 
in Sunitabala Debiv. Dhara Sundari Debi (1) " 


Their Lordsbips of the Privy Council 
construed the mortgage as being a single 
mortgage for Rs. 1,60,000 in favour of the 
plaintiff and defendant No. 3 as tenants- 
in-common and repelled the contention that 
the document evidenced two mortgages in 
favour of two mortgagees, for Rs. 80,000 
each. Even on this view, the objection 
under s. 67, Transfer of Property Act, would 
seem to have been obviated by the amend- 
ment directed by the High Court. When 
the matter was before the Judicial Com- 
mittee, the observations of their Lordships 
seem to proceed on the lines laid down by 
the Court of Appeal in England in Luke 
v. South Kensington Hotel Co. (2), namely 
that not merely should all the mortgagees 
be before the Court whether as the plaintiff 
or as defendants, but that the suit should 
not be so constituted as to make it pos» 
sible for the Court eventually to give a 
decree in respect of the whole mortgage 
amount and not merely in respect of the 
plaintiff's share. If this was all that their 
Lordships intended to lay down, the 
amendment directed by the High Court 
would seem to give effect to that principle. 
But their Lordships observe that the 
amendment directed by the High Oourt 
“is not properly worded”; the judgment, 
however, gives no clear indication as to 
what in their Lordships’ opinion was the 
defect. 


This decision was considered by Rame- 
sam, J. in the judgment reported in Bansi- 
ram Jashama! v. Gunnia Naga Iyer (3). 
The learned Judge was discussing the 
question from the point of view of the 
court-fee which aco-mortgagee should, in 
similar circumstances, be called upon to pay 
when suing on the mortgage, limiting his 
claim to his share of the mortgage amount. 
The learned Judge would seem tothink that 
the observations of the Judicial Committee 
would be complied with if the co-mortgagee 
who did not join as the plaintiff was implead- 
ed asthe defendant and the relief was not 
restricted to a share of the mortgaged 
property, In his opinion it was necessary 
that the plaintiff should ask for a decree 


(2) (1879) 11 Ch. D 121; 48 L J Oh; 361;40 LT 
638; 27 W R 514. 

(3) 59M L J 828; 129 Ind. Oas. 45; A I R 1930 
a 985; 32 L W.901; Ind. Rul. (1931) Mad. 
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the whole amount due under the mort- 
gage or pay court fee thereon. Tf it DE 
necessary to decide the question, I shou 3 
have felt some difficulty in agreeing ar 
some of the reasons given In support 0 
this view. The hardship involved in call- 
ing upon the plaintiff to pay court-fee on 
the full amount does not seem to be a 
proper reason to be relied upon in seh 
mining the proper frame of the suit. | 7 
fors. 8, Suits Valuation Act, it might 
perhaps be possible even to obviate iy 
hardship by 2 particular eE E 
s. 7, cl. (i) of Court Fees Act, helding that 
the words “according tthe amount claim- 
ed” in that clause may refer to the amount 
claimed by the plaintiff for himself. An 
illustration may help to make my mean- 
ing clear. ‘Take the case where a puisne 
mortgagee includes a prior mortgagee as a 
party defendant in the action and prays that 
the property may be sold free of mortgages 
and that out of the proceeds the prior mort- 
gagee may be paid in the first instance and 
the balance applied in discharge of the plaint- 
iff's claim. Order XXXIV, Civil Procedure 
Code, and the decree forms appended to the 
Code undoubtedly contemplate such a case. 
There is no reason for holdivg that in such a 
case the plaintiff should value his suit by 
adding even the amouut payable on ne 
prior mortgage oF by court-fee thereon. 
this principle could be extended, by way of 
analogy, to the case of a co-mortgages, jt 
may be possible to relieve him nan the 
hardship of paying court-fee on the whole 
ro other hand, the question is 
raised as one relating to the jion of 
the Court instead of a question of court-fee, 
the difficulty of accepting some of Ramesam, 
J's observations will become apparent. 
Suppose, the plaintiff's share in the ae 
gage amount was within the limits of t e 
Court's jurisdiction buat the whole pata: 
due under the mortgage Was ln Cxcess o 
its jurisdiction, 28 might well happea in 
this country. Ramesam, J. certainly o 
templates that the decree passed in the 
suit may provide for the realization of the 
whole of the mortgage amount by sale of 
the property and not merely of the plaint- 
iff's share. What is to be regarded as the 
value of the suit for purposes of jurisdiction ? 
There is an obvious distinction between the 
case of a co-mortgagee and that of a prior 
mortgagee above referred to by way of 
illustration ; a puisne mortgagee suing as 
plaintif may weil bring tie hypotneca to 
sale subject to the prior mortgage, but one 


for 
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C0: mortgagee cannot sell the hypotheca sub- 
ject to the other co-mortgagee's right. Fur- 
ther, if it becomes necessary to Bell the 
whole or anything in excess of a propor- 
tionate part of the hypotheca to realize 
‘even the amount due to the plaintiff cs- 
mortgagee, it will be neither fair nor con- 
sistent with the policy of the law to allow 
‘the plaintiff to appropriate the proceeds 
wholly in satisfaction of his claim. Justice 
can be done between all the parties con- 
cerned only by providing in the decree for 
the distribution of the sale proceeds amongst 
the co-mortgagees. It accordingly seems 
to me more reasonable to regard the mort- 
gage as a single cause of action at any rate 
for purposes of jurisdiction and in such a 
“case under s. 8, Suits Valuation Act, the 
valuation for purposes of court-fee cannot 
be different. Ramesam, J. suggests that as 
regards the defendant co-mortgagee’s share, 
the Court may be able to collect the court- 
al later on before distributing the moneys 
to him. With great respect, I venture to 
doubt if there is anything in the Court Fees 
“Act authorizing the Oourt to do so. It is 
not within the scope of s. 11, Court Fees 
Act cf.: Ramaswami Iyer v. Rangaswami [yer 
(4). The learned Judge refers tothe ana- 
` logy of partition suits where even the de- 
_fendants may claim a share on payment of 
court fee. In Venkattasubbamma v. Rama: 
nadhayya (5), the same learned Judge, as a 
member of a Bench, held that a defendant 
_in a partition suit cannot be called upon to 
“pay court-feé in respect of his share. 
Reference was made by Mr. Jayarama 
Iyer (the learned Counsel for the respond- 
“ ent) in this connection to the decision in 
- Gopalu Pillai v. Kothandarama Ayyer (6), 
‘ where the learned Judges drew a distinction 
“between a claim by one of two joint pro- 
` misees and a claim by one or two co-heirs 
ofasingle promicee. With great respect, 
“Lam not, as at present advised, satistied 
with that distinction. It is possible, as 
contended by Mr. Jayarama Iyer, that the 
‘frame of the suit in the present case may 
be justified on the ground that the mort- 
gage had become split up by the admitted 
fact that “defendant No. 1 had become 
‘interested in the mortgage right as well as 


(4) 55 M 26; 134 Ind. Cas. 1137; A I R1931 
Mad. 683; 61 MLJ 933; 34 L W 429; (1931) M 
W N 916; Ind. Rul. (1932) Mad, 1 (2). 

(5) 55M 975; 139 Ind, Oas. 457; AI R 1932 
“Mad, 722; 63 ML J 845; (1932)M W N 949: Ind. 
“Rul. (1932) Mad. 713;36L W 601. 

(6)67 ML J 843; 153 Ind. Gas, 916; AI R 
1944 Mad. 529, 57 M 1089; 40 L W 110; TRM 
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in the equity. of redemption, But this ques- 
tion was not argued at great length before 
us and I do not, therefore, deal with it fur- 
ther. I may also add that even according 
to the decision of their Lordships in Sunita- 
bala Debi v. Dhara Sundari Debi (1), the 
objections tothe frame of the suit is by no 
means fatal and it might wellbe met by 
directing an amendment of the plaint. it 
is not by any means clear from the plaint 
that the plaintiff has framed the suit only 
fora share of the mortgage money. It is 


clear from the remission of Rs. 591 even out 


of the 19-24th share that he thought that he 
could not realize more than Rs. 5,500 out of 
the available hypotheca. This is another rea- 
son which has induced me to overrule the 


‘appellant's contention as one raised at alate 


stage. If, as was apparent, the only object 


_of the appellants in raising this objection 


was to get an opportunity of having the 
case tried again before the lower Court, itis 


- very doubtful whether I should have acceded 


to that request but for the fact that for 
other reasons I have decided togive the ap- 
pellants such an opportunity. , 
This takes meon the question wbich 
has been argued on the merits and which 
I am free to confess has given me great 
difficulty in making up my mind. Issue 
No. 1, as I have already stated, related to 
the question whether the suit bond was only 
nominal or was supported by consideration. 
In an attempt to persuade us not to show 
any indulgence to the appellants at this 
stage, Mr.Jayarama Iyer laid stress on 
the fact that this is a familiar plea in 
Indian Courts and contended that we will 
be encouraging a frivolous plea by allowing 
it to be seriously pressed so many years 
after the transaction. I may be embarrass- 
ing the Court in deciding the case on the 
merits, by referring at great length to the 
circumstances suggesting that the plea may 
not after all be frivolous. I, therefore, con- 
tent myself with saying that the circum- 
stances of the case do not justify the con- 
tention thatthe plea must necessarily be 
frivolous. Asto the argument based upon 
the lapse of time, I would only point out 
that this is not by any means an argument 
against the defendants ; on the other hand, 
they themselves rely on the circumstance 
that notwithstanding the fact that oo pay- 
ment had been made towards interest or 
principal, no action was taken to enforce 
the mortgage between 191] and 1926. The 
‘fact that on account of the state of work 


“in this Court, this appeal has been pending 
. from ‘1930 till 1936, shotild not be allowed to 


1958 


“prejudice the appellants’ claim to indul- 
gence if otherwise they are entitled to any 
indulgence at our hands. 


Mr. Jayarama Iyer next contended that 
by reason of the order already passed in 
‘proceedings under O. IX, r. 13, Civil Proce- 
dure Code, the appellants were no longer 
entitled to raise any pointin appeal jas- 
tifying their request for an opportunity to 
adduce evidence or fora fresh trial. The 
- facts bearing on this contention are as fol- 
lows. After some adjournments, the suit 
came on for hearing on August 8, 1928. 
Leaving alone certain discrepancies be- 
-tween the various affidavits filed in the case, 
the events of that date may substantially be 
taken to have been the following. The 
contesting defendants had engaged Mr. M. 
S. Sesha Iyengar (one of the leading mem- 
“ bers of the Madura Bar) and a junior as 
their Counsel. When the case was first 
called between 11 and 12 noon on August 
8, it was represented tothe Court by the 
junior Vakil that Mr. Besha Iyengar had 
gone to the District Magistrate's Court to 
attend to some work there because he had 
been led to think that the Sessions case 
which had been posted for trial before the 
learned Subordinate Judge would take 
some time. It is not denied that there was 
-a Sessions case posted for irial that day, 
but it would appear that for some reason 
it did not take as long as was originally ex- 
‘pected. The junior Counsel requested that 
the case may be taken up sometime later in 
the day and stated that Mr. Sesha Tyenger 
would be sent for. At 12-30 p. m. the case 
was again called. It was represented to 
.the Court that a man had been sent to 
fetch Mr. Sesha Iyengar and that he would 
- be going over almost immediately. The 
learned Judge was good enough to wait 
.till one o’ clock, but.as he had no other 
work to do that day, he was unable to wait 
longer and he began the trial of the case. 
„It is not denied that defendant No 1 was 
present in Court at the time, and she was 
acting for herself and as guardian ad litem 
.of her minor son, defendant No. 4. For rea- 
‘sons which I certainly do not wish to be 
, understood as at all approving of or even 
as prepared to condone, the junior Vakil 
in the case was not prepared to take upon 
. himself the duty either of cross-examining 
the plaintiff's witnesses or of leading evi» 
dence on behalf of his clients. The result 
+; was that the learned Judge recorded the 
exaMination-in-chief of the witnésses ten- 
dered on the plaintiff’ side and immediately 
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delivered judgment in favour of the plaint- 
iff. 

It is necessary to refer toone observa- 
tion in para. 5 of his judgment because it 
is obviously a mistake. After observing 
that the defendants have not let in any 
evidence to show that the deed was nomi- 
nally executed, he goes onto say: “They 
did not even take stepsin time.” This is 
certainly an unfortunate mistake. ‘The 
affidavits sworn to, not merely by defen- 
dant, No. 1 but also by the three witnesses 
who had attended the Court on her behalf 
on August, and filed in Court on August 
9, show that these three witnesses had been 
summoned to give evidence at the defend- 
ant’s side and that they were present in 
Court on the 8th till 3 r. m. when they 
were informed that the case had been dis- 
posed of ex parte, that the defendants’ 
Vakil could not appear and that they need 
not wait any longer. We are not in a 
position to say whether the learned Judge 
was informed or whether he realized that 
the defendants’ witnesses were present in 
Court. In the view that the defendants 
had not taken any steps in time to sub- 
stantiate their plea, the learned Judge 
might well have thought that the defendants 
were merely trying to obstruct the trial of 


. the suit by putting forward frivolous pleas 


to substantiate which they took no steps. 
This would naturally have added to 
the impression produced on his mind 
by the absence of their Vakil. If on 
the other: hand he believed that the 
defendants and their witnesses were ready 
in Oourt, it would certainly not have led 
him to think that the defendants were not 
serious about their plea. After a decree had 
been passed in plaintiff's favour, on 
August 8, an application under O. IK, r. 13, 
Civil Procedure Code, was made on the very 
next day to set aside the ex parte decree. 
Notice of that application was issued 
during the incumbency of the same Judge, 
but it came on for final orders before his 
successor who took a somewhat lenient 
view of the situation and directed the ex 
parte decree to be set aside on terms. But 
when the matter came up on revision before 
this Court, Jackson, J. was of opinion that 
while it might be possible to hold on the 
facts that there was non-appearance within 
the meaning of O. IX, r. 13, Civil Pro- 
cedure Code, it was not possible to hold that 
there was .sufficient cause for non appear- 
ance. He accordingly set aside the lower 
Court's order, with the result that the 
original decreestood. The present appeal 
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has been filed as a regular appeal against 
the decree itself. - 

On the above facts it has been argued 
by Mr. Jayarama Iyer that the order 
passed by this Court on the petition under 
O. IX, r. 13, Civil Procedure Code, precludes 
the appellants from re-agitating the same 
question in the appeal. Reliance was placed 
in support of this position on the decisicns 
in Chinna Asethu v. Kesavayya (7) and 
Lakshmi Ammal v. Devadasi Nayudu 
100 Ind. Cas, 553 (8% I am pre- 
pared to assume for the purpose of this 
case that on general principles some 
finelity should attach io the order passed 
by the Court in proceedings under O. IX, 
T. 13, Civil Procedure Code. But the very 
reasoning of the decisions relied on by the 
respondent limits that finality to matters 
within the scopeof O. IX, r. 13. On the 
facts of this case. it is difficult to hold 
that the grounds cn which the application 
under O. IX, r. 13, was sought to be sup- 
ported are really grcunds falling under 
O. IK, r. 13 at all. Jackson, J. no doubt 
was prepared to assume that the facts 
might have amounted to non appearance, 
but as he was decidirg against the defen- 
dants on other grounds, it can hardly be 
regarded as a decision on that question. 
Tt seems to me to be straining the natural 
inference from the facts to hold tbat the 
case was really one under O. IN, rr. 13. 
The fact that a party wrongly put in an 
application under O. IX, r. 13, Civil Pro- 
cedure Code will not bring in any rule of 
finality merely because the Uourt refused to 
regard the case as a fit one for setting aside 
the ex parte decree. ; 

It may also he pointed out that even 
taking the events to amount to non- 
_ appearance, and that, too, for no justifiable 
cause, we are not now called upcn to set 
aside the er parte decree or re consider 
these very grounds. As I have stated 
already, the ccntesting defendants were a 
Muhammadan lady and her minor son. 
The Jady was certainly not guilty of any 
default; she had engaged Vakils, had sum- 
moned witnesses and she and her wit- 
nesses were present in Court. Her senior 
Vakil was absent and her junior Vekil was 
either absent according to his affidavit or 
Was not prepared to go on with the case 
according to the other affidavits. A re- 
quest was made that the case might be 


(7) 39M1 J 697; 60 Ind. Oas. 215; A IR 1920 
Me pn 12 L W 507; (1920)M W N 780; 29 M 
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taken up after the senior Vakil arrived, 
but in view of the state of work before’ 
the Court that day, the learned Judge was 
not inclined to grant the request to the 
full extent required. In this appeal we 
confine ourselves to the question whether 
it would not have been better, in the in- 
terests of justice, having regard especially 
to the fact that the contesting defendants 
were a Mahomedan lady and her minor 
son, for the Oourt to have adjourned the 
case so as to give the defendants an oppor- 
tunity to cross-examine the plaintiff's wit- 
nesses and to lead evidence on their own 
behalf. Wr 

T once again wish to make my position 
clear that I am not to be understood as 
justifying the course adopted by the 
junior Vakil in the circumstances. I regret 
to say from my own experience that mem- 
bers of the Bar, too, often think that they 
were serving their clients’ interests by ` 
running away from the case when the 
senior is not available. Courts have fre- 
quently reiterated their unwillingness to 
interfere in such cases under O, IX, r. 13, 
Civil Procedure Code. It seems to me that 
conduct of this kind is certainly not calcula- 
ted to help the clients concerned. And 
from the point of view of the Vakil cone 
cerned, one can only express the strongest 
disapproval of such a course. But I am 
unable to agree with Mr. Jayarama Iyer 
that in such a case the Court is powerless to 
interfere to help the client in the interest 
of justice and must leave the client to his 
or her remedy against the Vakil. The 
remedy againat the Vakil is, to say the 
least, problematical, and it may also be 
that the fruits of any decree that the 
clients may obtain on the ground of negli- 
gence will not by any meuns compensate 
the client for the loss of his case. I 
am noi at all sure that it would inevi- 
tably follow from the interference of the 
Court in one cf such cases that it will 
either become a precedent or will justify 
interference of the Court in all cases 
where the Vakil has neglected the conduct 
of the client’s case. The Court must 
always be satisfied that there has been no 
kind of default on the client’s part and 
that the circumstances were such as to 
leave the client helpless to proceed further 
with the conduct of the case. The plea of 
prejudice to the other side has no doubt to 
be considered, but there are other ways in 
which the other side can be compensated 
for any possible prejudice that may be 
caused by the Court’s interference, 
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I should like to indicate another point 
of view in this connection. Suppose, for 
instance, that at the time the case was 
taken up on August 8, the client who 
found that the senior Vakil was absent and 
the junior was unable or unwilling to go 
on with the case, represented tothe Oourt 
that she had been badly let down by her 
legal adviser and she must have time to 
engage another Vakil to take charge of the 
case. Mr. Jayarama Iyer was not pre- 
pared to go the iexsth of saying that a 
request of that kind was one which the 
Court should reasonably refuse. But he 
said that ihat is not the case here, be- 
cause the kind of request was not made 
by defendant No. 1. I cannot altcgether 
ignore what I know of the mentality of the 
clients in this country. They are not as 
ready to find fault with their Jegal advisers 
as they may be entitled in law to do. In 
this very case, if she had made that re- 
quest to the Court, she would have to find 
means to engage another Vakil, and if by 
the next morning the original senior Vakil 
was available, it would have been an un- 
necessary sirain on her purse to insist upon 
another Vakil appearing. These reasons 
stand in the way of my laying it down 
as any Tule of law that in a case of this 
kind the Ocurt is bound to visit upon the 
client the consequences of the omission of 
the Vakil or Vakils in the case to do their 
duty. If I had any reason to think that 
the defendants had not done their duty 
to facilitate the ccnduct of the case, I 
should certainly have little sympathy with 
the request now made on their behalf. 
But on the facts and for the reasons already 
stated, I am unable to uphold Mr. Jayarama 
Tyer's objection that we are precluded from 
acceding to the request made on behalf of 
the appellants, 

_ In this connection I may refer to the 
judgment of the Patna High Oourt in 
Mullick v. Ganga Gope (9) where they dis- 
tinguish the case reported in Chinna Asethu 
v Kescvayya (7) and point out that the 
orders pasted on an application under 
O. IX, r. 13, Civil Procedure Ocde, do 
not stand in the way of the Oourt con- 
sidering the merits of the question whether 
in the circumstances of the case an 
adjournment should have been granted 
or not. Mr, Jayarama Iyer finally con- 
tended that if we show any indulgence to 
the appellants, we must at least put them 
on terms. This request is certainly rea- 

9) AIR 18 ; z 
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sonable. Two sets of terms were. sug- 
gested; one a limitation cf the class of 
witnesses to be examined and the other a 
provision as to the costs so far incurred 
by the plaintif. We think it proper to 
leave the latter question to be decided at 
a later stage, when the evidence and find- 
ings that we propose to call for will be 
before the Court. We will then be in a 
better position to exercise our discretion 
in this matter. As regards the witnesses 
to be called by the contesting defendants - 
to give evidence, I think there is some 
foree in Mr. Jayarama Tyer’s objection 
that we should not encourage the possibi- 
lity of witnesses now being placed before 
the Court for the first time who had never 
been thought of before. We would, there- 
fore, in the first instance limit the con- 
testing defendants to the examination of 
the witnesses summoned on their side in 
connection with the former hearing and to 
the witnesses whose names have been 
specified in the list filed on their behalf 
even though they had not been sum- 
moned. It has, however, been represented 
to us that in view of the time that has 
elapsed, some of the witnesses’ then 
thought of might not be available. All 
that we can do at this stage is to leave to 
the lewer Court to consider whether any 
of the witnesses now scught to be pro- 
duced on the appellant's side for the first 
time have really become necessary by rea- 
son of causes of the kind above indicated. 
I do not wish to fetter the discretions of 
the lower Court by any further observa- 
tions. If itis satisied that the appellants 
had bona fide reasons for not calling them 
or citing them on the previous occasion, it 
will be at liberty to permit the appellants 
to examine them now. The appellants 
will of course be given an opportunity of 
sross-examining the plaintiff's witnesses 
who were examined on the previous ocea- 
sion as well as any other witnesses that 
the plaintif might chaose to examine. 
The plaintiff will be at liberty to examine 
once again the witnesses examined on the 
previous occasion and any other witnesses 
whom he may consider necessary. 

In the circumstances of this case I do 
not think it desirable to set aside the 
decree and send the case as a whole back 
to the lower Court. The case had been 
pending so long that it seens better to 
direct the lower Court to record the evi- 
dence and admit any documentary evidenca 
that the parties might tender in the light 
of the observations made above and to 
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submit a revised finding on the first issue. 
The finding will be submitted before Octo- 
ber 31, 1936 : ten days for objections. 

Mockett, J.—I agree with the order pro- 
posed by my learned brother. ButI desire 
to limit the reasons on which I agree to one. 
It must be remembered that we are hearing 
an appeal against a decree in the suit in 
question which was passed on August 8, 
1928, a decree which had an interesting 
subsequent history. But it is that decree 
which is before us. Now my learned bro- 
ther has narrated the events that happened 
in Court on the day that this ex parte decree 
was passed and it is unnecessary for me 
to repeat them. But it is perfectly clear 
that owing to the very peculiar behaviour 
of the Pleaders engaged by the contesting 
defendants to this case, the learned Judge's 
mind might have inadvertently been full, 
ut least of doubt, if not of suspicion, with 
regard to the bona fide of the defendants 
themselves. 

In para. 5 of his judgment the learned 
Judge says as follows: “Defendants have 
not let in any evidence to show that the 
deed was nominally executed. They did not 
‘even take steps in time’. According to 
the B diary, it is stated under August 8, 
1928, ‘defendants have no evidence”. The 
maintenance of this B diary may be of 
assistance, but the statement in it is not 
tinal. Now in this case it is clear that on 
the application to set aside the ex parte 
decree tte petitioner stated quite clearly 
in her own affidavit and it is also stated 
in the affidavits of three other persons 
that there were three witnesses, that 
they were summoned, and that they did 
attend Court st 11 a. M, oo the day in 
question. This fact, curiously enough, is 
not condradicted in the counter-affidavit. 
It is therefore quite clear that the learned 
Judge was under a great misapprehension 
when he stated that no steps had been 
taken by the ccntesting defendants in the 
case I think that a Judge who had to 
determine on that day whether to proceed 
or not with the case, must have had his 
judgment completely swayed by the cir- 
cumstance that no evidence had been 
‘brought to the Court to prove an issue 
which the defendants would have to prove. 
‘lt would be inevitable in my view that 
the result would follow which did follow ; 
namely that he passed an ex parte decree, 
no doubt taking the view that this was 
merely a time-serving case without any 
substance whatever in it. Immediately, 
‘however, it appears, as we now know 
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that there was a genuine attempt to 
defend this matter, I think the decree 
itself become vulnerable and so vulner- 
able that it is open to us to say that we 
should pass an order enabling the appel- 
lants in this case to have the limited 
hearing which we have indicated. On 
these grounds I agree as I said with my 
learned brother's proposed order. 

With regard to the behaviour of the 
Pleaders concerned, I only wish to say this : 
that ifit were not for the difficulty relat- 
ing to the supposed absence of the defen- 
dant’s witnesses, I should with regret have 
been unable to agree that the conduct of 
the Pleaders above was such as to enable 
us to pass any order in favour of the 
appellants. I think that our position is 
very similar to that of a Judge sitting in 
revision considering applications under 
O. IX, r. 13, Civil Procedure Code. I would 
refer to the observations ia Abdul Azeez v. 
Punjab National Bank, Ltd. (10), where it 
is stated that the absence of a Pleader is 
not in any way final one way or the other 
in considering whether a decree should or 
should not be set aside. It is stated there 
that there should be a judicious inquiry 
in each case into the particular facts 
relating to the absence of the particular 
Pleader on the particular occasion. [ think 
that that is a very sound test because it 
does not lay down any general rule in this 
matter. I think that this test must be 
applied in this case, It is not possible to 
say that the absence of the Pleaders was 
excusable and much asI regret it, I think 
it is inevitable that the client in these 
circumstances would have had to suffer. 
It is the result of what I suppose is a lack 
of judgment in choosing legal advisers. As, 
however, I am agreeing with the order 
proposed by my learned brother, it is 
unnecessary to say more on this particular 
topic. I have osly to add that I agree 
with the observations which my learned 
brother has made relating to the frame 
of the suit and the opinion which he has 
indicated regarding the decisions in 
Sunitabala Debi v. Dhara Sundari Debi 
(1). and also the decision of this High Court 
in Gopal Pillai v. Kothanalarama Ayyar 


N. D. Order accordingly. 


" (10) 10 L 570; 114 Ind, Oas. 76; A I R 1929 
Lah. 96; 30 P LR 628; Ind. Rul. (1929) Lah 
236, 
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MADRAS HIGH COURT 
Oivil Appeal No. 190 of 1931 
April 20, 1937 
VENKATASUBBA Rao AND CORNISH, JJ. 
M. A. R. R, M. VISVANATHAN 
CHETTIAR—APPELLANT 
versus 
RAMANATHAN CHETTIAR AND 
OTHERS—RESPONDENTS 

Hindu Law—Debts—Necessity ~ Burden of proof— 
. Debts by manager of trading family to pay off trade 
debts—Lender only to prove that such debts existed— 
He need not prove that debts were for benefitor 
' necessity of family — Evidence Act (I of 1872), 5. 114 
— Mortgage by Manager of joint Hindu trading family 
to pay off trade debits—Suit by mortgagee—Manager 
not producing account books even when summoned— 
Neither manager nor members of family entering 

witness-box— Adverse inference, tf canbe drawn. 
Where a manager of a Hindu trading family 
borrows an amount for the purpose of paying offtrade 
debts of the family, the lender is not called on to prove 
" more than that such debts did in fact exist. What is 
a necessary or beneficial purpose is a question which, 
in the case of a trading family, is governed by con- 
siderations different from those that apply toan 
| ordinary Hindu co-parcenary. The lender discharges 
his duty by showing that there were in fact trade 
debts in existence, that is to say, that the debts had 
- been incurred in the course of or purposes of the 
_ trade. There his duty ends and he is not called on 
to prove further that in the incurring of the debts 
“the manager had acted prudently ; nor is he required 
to prove that the debts could have been discharged 
otherwise than by borrowing the amount from him. 
Niamat Rai v. Dindayal (1), relied on [p. 1005, col 1.] 
The manager of a joint Hindu trading family exe- 
cuted a mortgage to pay off the trade debts. The 
assignee of the mortgagor brought a suit against the 
manager and themembers of the family and applied 
for the discovery of the account books of the family 
to prove the existence of the trade debt. The 


` manager did not produce them even after being sum} 


moned, The manager in his written statement had 
impliedly admitted the existence of trade debts. 
. Neither the manager nor the members chose to enter 
the witness-box : 

Held, that asthe defendants deliberately withheld 
‘ from the Court the evidence bearing on the question of 
existence of trade debts which was peculiarly within 
their own knowledge, the inference was irresistible 
that had it been produced, it would have been fatal 
to their case. Guruswami Nadan v. Gopalaswami 
Odayar (2), relied on. 

O. A. against the decree of the Sub-Judge, 
Devakotta, in O, 8, No. 29 of 1927. 

Messrs. V. Rajagopala Iyer and T. V. 
Ramiah, for the Appellant. 

Messrs. M. Patanjali Sastri, R. Kesava 
Iyengar and R. Swaminatha Iyer, for the 
kespondents. 

Venkatasubba Rao, J.— The question 
which tbis appeal raises is whether the 
mortgage debt is binding upon defendants 
Nos. 2,3 and 4. The actual executant of 
_the suit bond was defendant No.1, but he 
purports to have executed it not only on 
-his .own behalf but also as the “family 
manager and għardian of his undivided 
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younger brother,” defendant No. 2, who 
was then a minor. All the defendants 
resisted the claim, even the receipt of the 
consideration having been denied by def- 
endant No.1. There wasa further allega- 
tion that so faras defendants Nos. 2 to 4 
were concerned, the debt was not incurred 
for a purpose binding upon the joint 
family. The learned trial Judge has come 
to the conclusion that consideration was 
paid, with which we uvhesitatingly concur. 

The facts may be shortly stated. A 
person by name Chokkalinga had three 
daughters by his first wife but no male 
issue ; thereupon he adopted defendant No.1 
as his son. Subsequently he married a 
second wife and defendant No.2 was his 
son by her. HEgappa Chetty, the mortgagee, 
is the husband of one of Chokkalinga’s 
daughters by hie first wife. The mortgage 
was granted in December 1916 and it was 
assigned to the plaintiff, a relation of the 
parties, in January 1924. Egappa died 
about the year 1926. The suit was field in 
1927 and was heard in 1930, Ohokkalinga 
was carrying on a family trade, which 
upon his death devolved upon his sons, 
and itis not disputed that on the date of 
the mortgage-bond, defendant No. 1 wag 
conducting a family trade at two centres, 
namely Devakotah and Oolombo. ‘There is a 
recital in the deed tothe effect that the 
amount mentioned as the consideration, 
namely Rs. 5,060 was borrowed for the 
purpose cf discharging the debts due by 
the family firm at Colombo. At the trial 
the account books of Egappa were pro- 
duced, which show that the amount was 
paid to defendant No. 1 by means of a hundi. 
Both defendants Nos. 1 and 2 were debited 
with Rs. 5,000 the drawee of the hundi hav- 
ing been credited with a like sum. The 
entries were made on January 15,1917, the 
date on which the deed was registered, 
and the credit entry recites that the 
drawee is entitled to interest from Decem- 
ber 22, 1916, the date of the mortgage- 
bond. There is absolutely n> ground shown 
for discrediting the accounts, and we must, 
as already stated, hold that the lower Court's 
conclusion on this pointis perfectly correct, 

The learned trial Judge, however, has held 
that it has nct been shown that the debt ig 
binding upon the other defendants, and it 
is this finding that the plaintiff as the 
appellant here attacks. “According to the 
recital in the deed, the amount was borrowed 
for the purpose of paying off the trade debts 
of the family. The question that arises is, 
whether that recital is true; for, in the 


1004 


case of a trading family, the lender is not 
called on to prove more than that such 
debts did in fact exist. What 
18 a necessary or beneficial purpose is a 
question which, in the case of a trading 
family, is governed by considerations differ- 
ent from those that apply to an ordinary 
Hindu co-pareenary. The lender dis- 
chirges his duty by showing that there were 
in fact trade debts in existence, that is to 
say that the debts had been incurred in the 
course of or for purposes of the trade. 
There his duty ends and he is not called on 
to prove further that in the incurring of the 
debis the manager had acted prudently; 
nor is he required to prove that the debts 
could have been discharged otherwise than 
by borrowing the amount from him. To 
hold differently would be to throw upon the 
lender a duty sco onerous that no crdinary 
man can be expected to perform 
adequately. Moreover, it would neither be 
reasonable nor in the interests of the 
borrowing family itself, torequire the lender 
to make an investigation and ascertain whe- 
ther the manager could have carried on 
the trade more advantageously by pursuing 
a different cunrse. 

As Mayne observes in bis Hindu Law, 
it is the same fundamental principle that 
is applied both in the case of a trading 
family and anon-trading family; only in 
the application of the principle the consi- 
derations that areto be bornein mind are 
different. The incurring of debis is a neces- 
sity to a trading family, while it would 
not beto anon trading family. Therefore, 
it follows: 

“Even where the debts in fact are incurred 
merely for the personal purposes of the manager, 
they will bind the family if they are within the 
ostensible authority of the manager as conducting 
the family business. Bo it is that those that deal 
with him and to whom he incurs debts are not 
put upon inquiry as to whether the debts were 
incurred for the benefit or necessities of the family, 
so long : s they are incidental to the family business: 
Mayne’s Hindu Law, Edition 9, pp. 398 and 399, 

With tnis statement of the law we 
entirely agree. Indeed, whutever doubts 
might have been once ‘entertained on this 
question, the point now seems concluded 


by authorily. _ Their Lordships of. the 
Judicial Committee point out that wkere 
there is a joint family business, the 


manager has authority to raise money not 
only fur the payment of debts but also for 
the purpose of carrying onthe business. 
it might be argued that it would be better 
to close down the business than to raise 
more money to carry it cn. Their Lord- 
ships refute such an argument and declare 
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that it would be unreasonable to require a 
lender or purchaser to go into questions of 
this kind as to which he would rarely be ina 
position to form a sound opinion : Niamat 
Rai v. Dindayal (1). 

This being the correct view, the ques- 
tion that arises is, as already stated, whe-- 
ther the recital in the mortgage-deed is 
true, in other words, whether in point of 
fact there were trade debts to be dis- 
charged. Let us now turn tothe written 
statement of defendant No.1, who, making 
coO.umon cause with the second, resisted 
the plaintiff's suit. He admits categorie: 
ally that in the ancestral trade which he 
was conducting, there were debts amount- 
ing to Rs. 5,000 or 6,000 which remained 
to be discharged on the date of the bond. 
He admits again that for the purpose of 
discharging those debts, the suit bond was 
executed, but goes on to say that for cer- 
tain reasons the consideration was not 
actually received and that he was there- 
fore obl:ged to utilize other moneys for 
satisfying the debts. As regards the non- 
receipt of the consideration, his case has 
been, as already stated, rightly disbelieved. 
So much for defendant No. 1's written 
statement. Now turning to the statement 
filed by defendant No. 2, there is no sugges- 
tion made anywhere that there were no 
debts in existence; on the contrary, he 
asserts: “No portion of the consideration 
of the suit bond was utilized for discharging 
the debts due by the said firm,” thereby 
implying that there were debts which had 
to be paid off. (See also another allegation 
to the same effect in para. 13.) 

Egappa, as already stated, had died 
before the date of the suit. The plaintiff, 
with a view to prove that there were 
debts in existence,- applied to the Court 
that defendants Nos. 1 and 2 should be 
dirested to make discovery of their account 
beoks. His application was granted by the 
lower Court. And what is the result? 
Defendant No. 1 filed an affidavit stating 
that at some time (when, it is not stated) 
the account books had been deposited with 
some persons and that he was not aware 
as to what had since happened to them, 
This is a most incredible statement to 
make, and so far as defendant No. 2 is con- 
cerned, be was content with saying that 
he never had in his control any account 
books whatsoever. This happened more 

(1) 8 Lah. 597; 101 Ind. Oas. 373; A IR 1927P0 
121; 54 A 211; 29 Bom. L R 886; 52M LJ 729; 40 
W WN 537; 25 AL J 599;450 LJ 548; (19287). M WN 
(Pb. L R 463; 8PL T 647; 26 L W 443 
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than two years previous to the trial, but 
the matter does not stop there. The 
plaintiff took out a sub poena against 
defendant No, l fcr the production of the 
account books at the hearing and to this 
again he paid no heed; and the lower 
Court properly remaiks that every pre- 
sumption should be drawn against him 
from this suppression of material evidence. 

Then again, there 
that neither defendant No. 1 nor the second 
has chosen to go into the witness box. 
From these circumstances which shcw 
that the defendants deliberately wittheld 
from the Court the evidence bearing on 
this question which was. peculiarly within 
their own knowledge, the inference is 
irresistible that had it been produced, it 
would have been fatal to their case. 
Guruswaui Nadan v. Gopaluswami Odayar 
(2) decided by Sir John Wallis, U. J. and 
Ayling, J. on which Mr. Radhakrishnayya 
for the plainiiff relies, bears a very cloge 
resemblance to the facts cf the present case. 
Tiere, as here, the lender was dead: the 
defendants failed to produce their books 
and abstained from going into the box. 
Wallis, ©. J. observed, relying upon the 
decision of the Judicial Committee report- 
ed in Murugesam Pillar v. Gnanasambaundha 
Pandara Sannadhi (8) that the defendants 
were not entitled to le by, trusting to the 
abstract doctrine of onus of proof, and if 
they did so, the Court would rightly draw 
an adverse inference against them 

Then the learned Chief Justice goes on 
to say (and this is a very important obser- 
vation) that the Court would bnd against 
the defendants even though no evidence 
was adduced on behalt ot the plaintiffs 
(Ibid, p. 629,*. Turning to the present 
case, we have already referred to defen- 
dant No. 1's written statement where the 
existence of ihe cebis was expressly 
admitted and to defendant No. 2’s statement 
where to say the least, there was no 
denial of that fact. The only witness 
examined tor the defence was obliged to 
depose that defendant No. 1 waseaying that 
there were debts. On tLe whole, it seems 
tous that the proper inierence to make is 
that the existence of the debts has been 
made out. We may cbserve that the 
question does nct depend upon the credi- 


(2) 42M 626; 50 Ind. Cas. 778; A 1 R 1919 Mad. 
444; 36M L J 968; 9 L W 547; (1919) M W N 301 

(3) 40 M 402; 39 Ind. Cas. 659; A IR 1917 P O6; 44 
I A 98; 21 M L T 288; 32M LJ 369; 15 A LJ 2c]; 
1 PL W 487; 5 L W 758,21 C WN 761;19 Bom. LH 
466; 25 C LJ 589; 4.917) M W N 487 (PO). 

* Page of 42 Mad.—|%a.| 
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bility of the witness, in which case the 
lower Oourt’s opinisn would have been 
entitled to great weight, but upon the 
correct principles to be applied. We have 
therefore no hesitation in coming to the 
conclusion that the lower Court's decision 
is wrong. 

Mr. Kadhakrishnayya contends in the 
alternative that granting that the exist- 
ence of the trade debts has not been 
proved, the plaintiff would still be en- 
titled toa dacree against defendants No. 2 
to 4. He argues that we must hold on the 
evidence, first, that there was a represen- 
tation by defendant No. 1 that there were 
trade debts to discharge, and secondly, 
that Egappa satisfied himself efter due 
enquiry that the representation was true 
and acted upon it. That the representa- 
tion was made to Egappa there can be no 
doubt, as apart from what P. W. Noa 3 
says, the recital in the deed is the best 
evidence of it. 

Then Mr. Radhekrishnayya puts his 
argument thus; the mortgagee. who could 
have satisfied the Court as to the 
enquiries made, is dead; moreover, he was 
the only person who could have told the 
Court whether any independent evidence 
was available. Therefore he contends that 
the rule applicableto ancient transactions 
(Bangu Chandra D'ur v. Jagat Kishore 
Achrya (4), Chintamani Bhatla Venkata 
Reddi v. Rani Sahiba of Wadhwan (5), 
Somayya v. Venkayya (6;, Kumaraswami 
Mudaliar v. Narayanaswami (7), and 
Aukula Sanyasi v. Rumchandra Rao (8)) 
should be applied here although the suit 
morigage cannot be strictly described as 
old, for according to him, the principle 
underlying the rule is equally applicable 
to such transaciions as the present one. 
Mr. Radhakrishuayya'’s argument is that 
the circumstances of the case are such as 
to warrant the inference that an enquiry 
was in all probability made, and that the 
lender was reasonably satisied that the 
representation made to him was true. We 


(4) 44 O 186; 36 Ind. Cas. 420; A I R 1916 P C 110; 
43 i A 249; 20M LT 335; 31M L J 563; (1916) 2M 
W N 336;4 L W 468; 8 Bom. L R 868; 240 LJ 487; 
%1 O WN 225; 10 Bur. L T 177 (P 0). 

(5) 43 M 541; 53 Ind. Cas. 538: A 1 R 1920 P O 64; 
47 1A6;3883M LJ 593; 11 L W 451;18 ALJ 367; 
(1980, M W N 315; 22 Bom, L R 541;2 U P LRPO) 
77; .BM LT 357 PC). 

(6) 48 M D J 224; 86 Ind. Cas, 483; AIR 1925 Mad, 
673; 22 L W 8l, 

(7) 36 L W 189; 13% Ind. Cas. 766; A IR 1932 Mad. 
762; (193z).M W N 850; Ind. Rul. (1932) Mad. 786, 

(8) ELM LJ 73; 95 Ind. Cas. 69; A I R1926 Md, 
692; (1926) M W N 319; 5IM LJ 73. 
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do not think it is necessary, in view of 
the conclusion at which we have already 
arrived, to deal with this alternative con- 
tention, ; 

In. the result, the appeal is allowed 
and a mortgage decree is granted against 
the interests of all the defendants in the 
mortgaged property. Time for payment 
is extended by three months from to-day. 
The lower Court's order directing the plain- 
tiff to pay the costs of defendants No.2 
to 4 is set aside. The plaintiff- will get 
his costs both here and in the Oourt below 
from all the defendants. 

No8. Appeal allowed. 

CALCUTTA HIGH COURT 
Letters Patent Appeal No. 2 of 1937 
July 8, 1937 

Nasmm ALI AND B, K. MUK4ERJBA, JJ. 

JODHAN PROSAD VAKAT— DEFENDANT— 
APPELLANT 
versus 

HAJI MAHAMMAD YUNUS MOULYVI 

AND OTHERS—P LAINTIFFS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 48 (as 
amended in 1928;—Applicability—Rent claimed for 
period after new Act—Rights of parties are govern- 
ed by s,480f new Act, 

Where the period for which rent is claimed 
is after the new Act came into operation, the 
rights of the parties must be governed bys. 48 
of the new Act, as the bar which was imposed 
by the old section has now been removed. 
Digambar Paul v. Tufazuddi Ijaradar (1) and 
Ahmad Akanda v. Baharuddin Shah (2), relied on. 

L. P. A. against the judgment of Mr. 
Justice Jack, dated March 18, 1937. 

Messrs. Kanaidhan Dutta and Sudhansu 
Kumar De, for the Appellant. 

Messrs. Hemendra Chandra Sen, Hira 
Lal Ganguly and Sambhu Nath Bannerjee, 
for the Respondents. 

Judgment.—The point for decision in 
this case is covered by the two decisions 
of this Gourt in Digambar Paul v. Tufa- 
guddi Ijaradar (1) and Ahmad Akanda v. 
Baharuddin Shah (2). It is contend don 
behalf ofthe appellant that in these two 
cases this Court did not consider the effect 
of the opening words of s. 4%, Bengal Ten- 
ancy Amendment Act, viz. “when an under- 
raiyat is admitted to occupation of land” 
and that the effect of these words is that 
this section applies only to under-raiyatis 
created after the Amended Act came into 
operation. We are unable to accept this 
contention. The period for which rent is 
claimed in the present suit is after the 
new Act came into operation and conse- 

(1) 60 Cal. 1438; 149 Ind. Oas, 27; AI R 1934 
Oal. £0; 58 O Ld 76; 37 C W N 1033; 6 R O 546. 

(2) 64 CL Jl; 400 WN 569. 
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quently the rights of the parties must he 
governed by s. 48 of the new Act, as the 
bar which was imposed by the old section 
has now been removed. The appeal is 
accordingly dismissed with costs; hearing 
fee one gold mohur. 

5. Appeal dismissed. 





_ _ MADRAS HIGH COURT “TH. 
Civil Revision Petition Nos. 227 to 231 
of 1936 
April 28, 1937 
Baasupy, C.J. 
PANCHAYAT BOARD, SAMALKOT 
— PETITIONER 
versus 
NARAVA RAMASAMI AND OTHERS 
RESPONDENTS 
Madras Local Boards Act (XIV of 1920), s. 228, 
Sch. IV, rr. 11, 28—Profession tax—Rejection: of 
agsesse's return as incorrect by President, Panchayat. 
Board and assessment made without regard to 
Sch. IV, r. 11—Assessee's appeal dismissed—Suit for 
refund of excess payment in Civil Court, if maintain- 
uble— Payment of tax made by assessee under 
Sch. IV, r. 28, with protest, if voluntary payment. 
Section 228, Madras Local Boards Act, only protects 
assessments from being impeached if the provisions 
of the Act have been in substance and effect com- 
plied with, But where the President of the Pancha- 
yat Board deems the returns filed py the assessees, 
of their incomes to be incorrect, their being no 
satisfactory evidence to show that they were not 
correct, and makes an arbitrary assessment without 


giving regard tor, Ll of Sch. IV of the Act, and’ 


appeal to the Board is also rejected, the suit for 
the refund of the excess collected tax is maintain- 
able ina Civil Court. 


Where an assesses whose return is rejected as 


incorrect bythe President of the Panchayat Board’ 


and is arbitrarily assessed to the tax by him, 
makes a payment of the tax so assessed under 
Sch. LV, r. 28, Madras Local Boards Act, with pro- 
test, with a view that his appeal should be heard, 
such a payment is neither a voluntary payment nor 
a gift as under Sch. IV, r. 28, it is a condition 
for hearing the appeal that the tax must firat of 
all be paid and it is by force of that statutory 


provision that the tax is paid and as the local | 


authority is bound to refund the excess payment if the 
appeal results in reduction of assessment, 
Municipal Council, Rajahmundry v, N. Subba Rao 
(1), Municipal Council, Tuticorin v. Ralli Brothers 
(2) and Rajah of Ramnad v. 
(3), distinguished. ; . 

C. R. P. from the decrees of the District 


Chairman, ' 


Secretary of State | 


Munsif, Cocanada, in S.C. S. 402, 403,403, ` 


492 and 628 of 1935. 

Mr. K. Bhashyam Ayyengar for Mr. K. 
Raja Iyer, for the Petitioner. 

Mr. D. Narasaraju, for the Respondents. 

Order.—The suits, the subject 
civil revision petitions, were for a refund 
by the petitioner Panchayat Board of 


of these ` 


profession tax illegally collected from the . 


respondents. The points for consideration 


are common to ali the petitions and inthe ` 
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lower Court were dealt with in one judg- 
ment and I prupcse to do the same. ‘The 
plaintiffs were ali served with notices 
under s..97, Local Boards Act, calling upon 
them to file returns of their income or 
profits for the half year ending September 
30, 1934. “They duly filed returns, but the 
President of the Panchayat Board deeming 
the returns to be incorrect, fixed an assess- 
ment himself and served notices on the 
Plaintiffs directing each of them to pay 
profession tax in respect of their separate 
assessments, Ali the plaintiffs appealed to 
the Board and the appeals appear to have 
been dismissed as being out of time al- 
though from the judgment it is not clear 
whether all were dismissed on that ground 
or which, if any of them was dismissed, on 
the merits. The defendants raised various 
defences amongst which two have been 
argued in this Court, namely, that the suits 
were not maintainable and that the pay- 
ments cf profession tax made by the plaint- 
iffs were voluntary payments and, there- 
fore, no claim for a refund of them could 
be allowed. ‘fhe tisi point depends upon 
whether the provisions of the Local Boards 
Act havein substance and in effect been 
«complied with and on this point the Dis- 
trict Munsif finds that those provisions have 
not been complied with and that the levy 
was altogether illegal. With this conclu- 
sion lentirely agree. The power of the 
President of the Panchayat Board to make 
ran assessment himself on a reputed in- 
«come basis, only arises in the event of the 
rassessee’s return being incorrect and not 
‘otherwise. The District Munsif seems to 
wassume that the returns were nob correct, 
but ıt appears to me that they were. At 
any ake it has not been shown satisfactori- 
Ky before me that any of the returns were 
soot correct. He, therefore, had no power 
sat all to make an assessment under Sch. IV, 
r, 11 (2) (3) and (4), Local Boards Aci, but 
assuming as the .Vistrict Munsif did, that 
Khe President was entitled to make such 
assessment under cl. (3) of the rule, he has, 
in the opinion of the District Munsif, had 
mo regard whatsvever tothe provisions of 


x, 4, which reads : 

“The President may when classifying any com- 
Wany or person under sub- r. (3), do so on general 
econsiderations with reference to the nature and 
reputed value of the business transacted, the size 
wand rental of residential and business premises, 
the quantity and number of articles dealt with the 
number of persons employed and the income-tax paid 
Ko Government,” 


With this conclusion I entirely agree. 
-The assessments in question appear to be 
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entirely arbitrary. Atany rate no attempt 
was made to show thal whey proceeded 
upon any basis and I am certainly of the 
opinion, that the provisions of sub-cl. (4) 
were entirely neglected. Section 228, Local 
Boards Act, only protects assessments from 
impeachment if the provisions of the Act 
have been in substance and effect complied 
with and having regard to the neglect of 


the very material provisions, it is clear that 


the suit is maintainable in a Civil Oourt. 
On the defence that the payment was a 
voluntary one and its refund cannot be 
claimed ; Chairman, Municipal Council, 
Rajahmundry v. N. Subba Rao (1), was 
cited by Mr. K. Bashyam Ayyangar as 
decisive of this question in his favour. The 
headnote of that case reads : 

“Where a person, on whom the Municipality had 
served a notice of demand of profession tax which 
stated that in default of payment his properly would 
be distrained, paid up the tax and subsequently , 
brought the present suitfor refund of the tax paid on 
the ground of non-liability to pay that tax, held that 
the conventional threat of distraint contained in the 
ordinary notice of demand was not a real threat 
operating on the mind of the payer without which he 
would not have paid and hence the payment muat be 
held to be voluntary and irrecoverable as such,” 


This matter was also considered by Pan- 
dalai, J. in Municipal Council, Tuticorin v. 
Ralli Brothers (2), Chairman, Municipal 
Council, Rajahmundry v. N. Subba Rao (1), 
however, does not govern this case. The pay- 
ments in respect of whicn the claim for a re- 
fund was made were payments made after 
anappeal preferred against the assessment 
had been dismissed by the Municipal 
Board to whom the appeal lay and it will 
be seen from the judgment of Muckett, J. 
that although dissatisfied with the decision 
the assessee continued to pay the tax from 
1928 until 1930 and without any protest 
accompanying the payments. In all the 
cases the subject of these petitions, the 
payment of profession tax, was made before 
or atthe time the appeals against the 
assessment were lodged and itis here that 
r. z8 of Sch. IV of the Act applies. That 
rule provides that no appeal to a pancha- 
yat shall be heard (1) unless it reaches tne 
office of the panchayat within 30 days after 
the tax complained of has been demanded, 
and (2) unless (except when the President 
otherwise directs on the ground of poverty) 
the tax ın tespect ot whicn the appeal is 
presented has been paid or deposited at 


(1) 45 L W48y; 169 Ind, Cas 330; AIR 1937 
Mad, 559; (1937) 1 M LJ 196; (1937) M W N 293; 10 
KML. - 

2) 67 M LJ 566; 150 Ind. Cas. 890; AIR 1934 
Mad. 420; 39 D W 660; 7 R M 33. 
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the office of the panchayat within the period 
specified in cl. (1). It is clear, there: 
fore, that if r. 28 (2: had not been follow- 
ed, the appeals could not have been heard. 
It is a condition for hearing the appeal 
that the tax must first of all be paid and 
itis by force of that statutory provision 
that the tax was paid and the respondents 
had no alternative but to pay it if they 
wished their appeals to be heard. It seems 
to me to follow clearly that if the appeals 
had resulted ina reduction of the assess- 
ment, the local authority would have been 
bound to refund the excess payment. How, 
therefore, can the payment be described as 
in any sense,a gift? Some authorities were 
cited on this question in addition to those 
already referred to, but I do not think that 
on the facts of thiscase any authority is 
needed to reach the conclusion that the 
payments here were involuntary. However, 
J would refer first of all to Rajah of Ramnad 
v. Secretary of State (3). There a claim 
was made to recover an amount wrongly 
‘paid in respect of income which was not 
assessable under the Act and it was held 
that the payment was made undera mis- 
take ofthe general law of British India 
applicable to all persons in the. position 
of the assesses holding permanently settled 
estates, and not under duress or coercion and 
consequently tie amount could not be re- 
covered. After dealing with a number of 
authorities where payments wrongly made 
were held to be irrecoverable as not made 
under duress and, therefore, vojwntary, 
Devadoss and Mackay, JJ. on p. 776* say : 
“The case would be different if forthe purpose of 
getting an official act done a person pays some- 
thing more than whatis proper, for in order to get 
the act done, he must pay the amount demanded, 
otherwise the act would not be done. In such cases 
it can be said that the payment is not a voluntary 
payment nor isita payment made under a mistake 
of law. The cases in Hooper v. Mayor and Corpora- 
tion of Exeter (4) and Steele v Williams (D), are cases 
where ‘in order to get a certain thing done, the 
plaintiff had to pay the amount demanded. In 
Hooper v. Mayor and Corporation of Exeter (4), the 
Corporation of Exeter exacted harhour dues from 
the plaintiff in respect of exempted articles. The 
plaintiff paid in ignorance of the exemption. It 
was held that the plaintifi was entitled to recover 
back the money so paid.” . 
After quoting from the jadyment of Lord 
Coleridge, O. J. they add: 
“The plaintiff in this case could not have landed 
his limestone, the article exempted, without paying 
harbour dues, In Steele v. Williams (5), the facts were 


(3)55 M L J 770; 114 Ind, Cas. 829;A I R 1929 Mad. 
179; 52 M 12; 28 LW 667; Ind, Rul. (1928) Mad, 349. 

(4) (1887) 56 LD J QB ows) 457. 

(5) (1853) R Es. 625: 22 L J Ex. 225; 17 Jur. 461. 
~ *Page of 55 M.L. J.—[Ed.] 
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that the plaintiff's clerk applied tothe defendant, 
a parish clerk, for liberty to scarch the register book 
ofburials and baptisms. He told the defendant that 
he did not want certificates but only to make ex- 
tracts. The defendant saidthe charge would ‘be the 
same whether he madeextracts or had certificates. 
The clerk searched through four years and made 
25 extracts, for which the defendant charged him 
38,6 d. each and he accordingly paid the defendant 
£ 4-7-6. It was held first that the charge for ex- 
tracts was illegal since 6 & 7 Will. IV, Ch. 86, s. 35, 
only authorizes a charge for a search and for a certi- 
fied copy and secondly, that the payment was not 
voluntary so as to preclude the plaintiff from recover- 
ing back the excess. Parke, B, observed: “In the 
first place I think that there is evidence that this 
payment was not voluntary but necessary for the 
exercise of a legal right.” 


In Menieépal Council, Tuticorin v. Ralii 
Brothers (2), the case already referred to, 
Pandalai, J, distinguishes between voluntary 
and involuntary payments; but that case 
is distinguishable from thison the ground 
that the payments there were not made in’ 
crder to get the appeal heard and ths facts 
were similur to Chairman, Municipal Council, 
Rajahmundry v N. Subba Rao (1). In my 
view, the payments here were involuntary pay- 
ments and on tnis grouiid the plaintiffs were 
entitled to make aclaim for a refund and, 
us the suits were maintainable and the 
assessments made by the President were 
arbitrarily made without 1egard to the pro- 
visions of the Act, it follows that the plaint- 
ifs were entitled to succeed. ‘The District: 
Munsift hasawarded tnem the sums found 
to be due calculating the assessment on 
the basis of income-tax returns and no’ 
point was taken before me that the basis’ 
adopted by him was incorrect. 

Allthe ©. R, Ps. will, tnerefore, be dis- 
missed with cosis in ‘each of them. I 
observe that in the lower Court the District ' 
Munsif disaliowed the plaintiff's costs be- 
cause he thought tuat they had made false 
returns which provoked the defendant to 
actin this manner. On that assumption 
with which I by no means-agree, he was 
entitled to make that order as to costs. Here 
different considerations apply, because the - 
petitioners did not remain satisded with the 
lower Oourt’s order but have further pursued 
the matter tothe High Cours and without 
success and must, therfore, suffer the naturai 
consequences. Although | am not influenc- 
ed atall by it in making my order as to 
costs, I feel bound to observe that the pro- 
cedure adopted by the President of the 
Panchayst Board as ij appears from the 
facts was grossly irregular and his conduct 
is cerlainly not such as to inspire confidence 
in the minds of others. : 4 

N.B, Petitions dismissed, 
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Act 1912—IV. Sze U. P. Courr or Warps AOT. 
——- 1912— VI, Sze U. P. PREVENTION OF ADULTERA- 
TION ACT. 
—— 1922—XI. Sze AGRA PRE-EMPTION AOT. 
—— 1926—III. Ses AGRA TENANOY Act. 
—— 1934—XXV. See U. P. Encumpseep ESTATES 


ACT. 
—— 1934—XXVII. Sez U. P. AQRIOULTURISTS' 
Reuter AoT. 
Regulations. 


Reg. 1819— VIII. Sze BENGAL PATNI REGULATION 
—— 1887—XII. See UrPER Burma RuBY REGULATION 


Statutes. 


Stat. 1911 (142 Gro. V, Ox. 46). Seg CoprrIGAT 
Act (ENGLISH) 
—— 1935 (25 & 26 Gro. V, O. 49), See Government 
or INDIA AOT. 


Adjustment—One of defendants during pendency of 
suit stating that if plaintif makes. particular 
statement, suit should be decreed against him— 
Plaintiff making such statement — Court, if can 
pass decree against him for entire claim as 
adjustment of claim. 

Where during the pendency of the suit one of the 
defendants makes a statement that if the plaintiff 
makes a particular statement the suit should be 
decreed against him and the plaintiff is examined on 
oath and makes the particular statement required, 
the Court iseutitled to pass a decree against such 
defendant for the entire claim on the basis of the 
statement as an adjustment of the claim, NARAIN 
Das v. Firm Guast Ram-Gosar MAL All. 99 
Administratlon—Duty of Court in granting letters 

in case of intestate succession, pointed out— 

Principles, in case of testamentary succeseion. . 

In cases of intestate succession it is the duty of 
the Court in granting letters of administration to 
consider whether the estate had or had not been fully 
administered. But this has no application to the 
case where it is absolutely necessary for the legatees 
or persons claiming through them to have their title 
established under the will by proving the will. 
Apart from this, even if it were assumed for the 
sake of argument that the principle would apply in 
the case of testamentary succession, it will still have 
to be shown thatthe administration of the estate 
had been in accordance with the provisions of the 
will. Merely showing that the estate had been admi- 
nistered in accordance with the wishes of the parties 
concerned is not at allrelevant in a proceeding for 
grant of administration. DURGAPADA BERA v, ATUL 
CHANDRA BERA Gal, 200 
Adverse possession—Acts of possession, vary with 

nature of land. 

Acts indicative of possession must vary with the 
nature of the land over which possession isto be 
exercised and asserted. “TAHILRAM “TAOKOBAND v. 
Mirar w/o JAMALSHAE Sind 549 

Co-owner—Hostile possession by—Nature of 

—-Breach in continuity of adverse possession— 

Held, plaintiff got title by adverse possession. 

Where one co-owner asserts a title hostile to his 
co-owners, he must do so by an open and unequi- 
vocal assertion of a hostile title. There is a difference 
between cases where the alleged ouster is by a 
stranger or a co-owner, The possession must be 
actual, visible, exclusive, hostile and continued for 

the statutory period. Mere intention to possess as a 

substitute for actual possession or actual possession 

of one survey number would not be possession of 
sixty. 


(1938 o 
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Whether the continuity of the possession be broken 
by flood or by draught, or because the nature of 
the land itself is such that it is not susceptible of 
continued acts or user or possession, once there is a 
breach in the continuity of adverse possession the 
chain of years is broken,and the land reverts to 
its rightful owner. 

Certain lands were described as waste but were 
susceptible of agricultural uses The plaintiffs took 
possession of the land and not only appropriated all 
the proceeds of the cultivation, but they used the 
land, so far as it could be used, for grazing pur- 
poses and took the grazing fees, It was a Muham- 
madan family land of which there had been no parti- 
tion, and of the whole area of which the members of 
the family would ordinarily be in actual physical 
possession. Such possession of the plaintiff was 
more than the statutory period. No ejectment suit 
was even brought. The defendant who was entitled 
to such land by sale got entries made, got receipts 
for the payment of assessment, for payment of 
boundary marks, got compensation when some land 
was acquired by the Government and also got entries 
made in the Record of Rights: 

Held, that the possession of the defendant was 
only paper possession, and that the plaintiff had 
acquired a title by adverse possession.  TAHILRAM 
TAOKCHAND v. MIRAL w-o J AMALS- AH Sind 549 
Co-sharer—Suit for possession — Defendant 
‘co-sharer not asserting exclusive title to whole 

property but claiming his share only—If there is ` 

ousier, 

Where ina suit for possession of his share by a 
co-sharer the defendant co-sharer cl.iming adverse 
possession has never asserted any exclusive title in 
himself to the knowledge of the plaintiff and has only 
claimed title to his own share, the plea of the ad- 
verse possession cannot prevail as there is no ouster 
of the plaintiff. Panvam THIRUMALAPPA v. ALASYAM 
RAMAPPA Mad, 639 © 
— Joint possession, if can be adverse. 

Joint possession does not constitute adverse posses- 
sion. BEROJULLAH SABKAR v, AYATULLAH AKAND 

Cal. 706 

— Question, whether adverse possession is 
proved 1s one of fact—W hether adverse possession 
shali be inferred from proved facts, is one of law. 

It is a question of fact whether adverse possession 
has been proved, but where the decision is whether 
adverse possession shall be inferred from facts, here 
it is not a question of fact; it isa question of the 
legal inference to be drawn from facts, TAHILRAM 
TECKOdAND v. MIRAL wW-o JAMALSHAH Sind 549 


Religious endowment — Extent of interest 
acquired by wrong-doer — Wrong-dcer, when gets 
adverse title—Physical presence of wrong-doer or 
performance of puja by him, if essential—Wrong- 
doer, subsequently becoming shebait — Whether 
prevents him from prescribing ugainst idol. 

An idol acts through its shebait, prosecutes and 
defends suits through its shebart. its shebait is 
its protector and defender of its rights. An exclusion 
of the shebait accoruingly from the endowed proper- 
ties can have the efiect ot excluding the idol from it. 
in ail cases of udverse possession, the extent of the 
interest acquired by adverse possession depends 
upon the assertion of intention expressed or necessari- | 
ly implied of the wrong-doer when dispossessing and . 
keeping out of possession the rightful owner. When 
therefore a shebait is turned out and kept out of the 
endowed properties by a person who has no title on 
the assertion that the property is his and not of the 
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idols, the adverse possession is against the idol also 


` and if its duration is sufficiently long, the idol loses 


the right to the property. The physical presence of 
the idolon the property or the fact that pujas were 
performéd by the wrongdoer are not material. 
Similarly the mere fact that in law the wrong-doer 
would become the idol's shebait on the death of the 
existing shebait would not prevent him from pres- 
cribing against the idols. Panna Sunpari DEBY v. 
BENARES BANK, Lro. Cal. 695 
Waste land—Building of temporary 
chhappar, if sufficient to constitute adverse posses- 
sion. 

Where a party has only constructed some temporary 
chhappars surrounded by enclosure of bushas on the 
land which was lying waste, such structures are not 
sufficient in law to establish adverse possession. 
Buan Niwaz v. Gautam Suan 


Agra Pre-emption Act (XI of 1922), s. 12 (1) 
(V)—Owner of share or sole proprietor of mahal, 
if has right of pre-emption in different mahal 
in same village, 

The intention of the Legislature ins. 12 (l) (v), 
Agra Pre-emption Act, is that the owner of a share 
in a mahal or the sole proprietor of a mahal should 
have a right of pre-emption in a different mahal in 
the same village. Din DAYAL v. SHzo Fak a5 

.3 


Agra Tenancy Act (Ill of 1926)— Construction— 
In’ construing Act of 1996 reference to provisions 
of former Act is necessary. 

Per Iqbal Ahmad, J.—The Agra Tenancy Act, 1926, 
is a consolidating and Amending Actas isapparent 
from the Preamble to the Act. In order to ap- 
preciate the full significance and import of an amend- 
ment introduced by the ‘present Act, reference must 
of necessity be made to the provisions of the former 
Act, Durar Panpey v. NanpaBup:ar All, 226 FB 
angi, 25 (1) and (2)-- Occupancy tenant dying 

while Act of 1901 was in force and his widow 

succeeding under s. 22 of that Act ~Widow dying 
after passing of Act of 1926—-Tenancy, whether 
devolves upon nearest surviving heir of last male 
tenant or upon heirs of widow under s. 25 (2) of 

Act of 1926. - 

Per Full Bench (Bajpai, J., dissenting).—W here an 
occupancy tenant died while the Agra Tenancy Act 
of 1901 was in force and was succeeded by his widow 
under s. 22 of that Act and the widow died after the 
Agra Tenancy Act of 192 had come into force, the 
tenancy devolves upon the nearest surviving heir of 
the last male tenant in accordance with the table of 
succession for occupancy tenancies and not upon the 
oe e the widow under s. 25 (2), Agra Tenancy Act 
Q: e 

(Per Bennet, Ag. C. J.)—The widowj“acquired the 
right” under s. 22, Tenancy Act of 1901, to hold the 
tenancy of her husband “till her death or re-marriage”; 
and the “right” she acquired had the “liability” to 
forfeiture on her re-marriage, To putthis widow 
under s. 25 (2), Tenancy Act of 1926 would “affect 
her right and liability" by removing the Liability to 
forfeiture on remarriege altogether, ag such forfei- 
ture only exists for her corresponding class in s. 25 
(1) but not for anyone ins. 25 (2), The nature of her 
tight is also affected by her being made the stock of 
descent in place of her husband, and her children by 
asecond marriage and her second husband and the 
son of her daughter by her second husband may all 
succeed to her tenancy. Section 6, U. P. General 
‘Clauses Act requires that these changes should not 
oe made “unless a different intention appears", that 
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is, the intention to make these changes must appear 
from the new Act. In the Tenancy Act of 1926, there 
is no actual and express mention at all of the rights 
of widows who have succeeded to tenancies under 
s. 22, Act IT of 1901. The words in s. 24, Tenancy 
Act, 1926, “when a male..... tenant dies” mean “in 
the case of a male tenant’s death” and the words do 
not imply that the male tenant should die when the 
new Act is in force, but the section will apply in the 
caseofa widow dying after the new Act who has 
succeeded under the former Act The present casa 
therefore came under s. 24, Act III of 1926, and the 
collaterals who shared in the cultivation were entitled 
to succeed and the widow came intos. 25 (1) as a 
“widow of class 2 in s. 24." 

(Per Igbal Ahmad, J., concurring on different 
grounds)—Section 6, U. P. General Clauses Act, could 
not be invoked in support of the conclusion that the 

succession to the holding in the circumstances of the 
present case was governed by s. 25 (1) of the present 
Tenancy Act. Section 6 is confined in its operation 
to right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment that is 
repealed. Section 6 General Clauses Act, has no 
application to contingent rights, Further, though . 
according to s. 22 the interest inherited by the 
widow was terminable on her death or re-marriage, 
it could not be said that by succeeding to the holding 
she “incurred” any “liability” under the former Act, 
Neither death nor remarriage is a liability though 
both, because of the provisicns of s. 22, had the 
effect of terminating the interest of the widow in the 
holding. Section 2: doesnot apply to a casein 
which a male tenant died before the present act cama 
into force and was succeeded to by his widow who 
died after the passing of the present Act. Such a 
ease is, however, governed by s. 25 (1) as the words 
“an interest in a holding under s. 2}" mean an in- 
terest in a holding analogous to or similarto the in- 
terest prescribed by s. 24. 

(Per Collister, J., concurring).—In the Act of 1926 
the Legislature intended to distinguish between the 
position of a female who had inherited from a male 
tenant and one who had a tenancy in her own right. 
Sub-section (1) of s. 25 relates to the former class, 
and sub-s, (4) to the latter, The words ins. 25 (1) 
“who has inherited an interest under s. 24" must be 
deemed to mean “who has inherited an interest which 
can be held under s. 24", The case, therefore, falls 
ander s. 25 (1). i 

(Per Ganga Nath, J. concurring). — The words 
“under s. 24” in s. 25, cl. (1) mean “froma male 
tenant.” - In order to attract the application of s. 24, 
the only condition that is necessary, is that the 
tenancy should have belonged toa male tenant. As 
s8. 24 deals with succession of male tenants, the words 
‘ander 8.24’ give a clue to the meaning and inten- 
tion of the Legislature. They are a mere description 
of the class to which the tenant belongs. Section 25, 
cl. (1) covers and deals with the case of a female tenant 
who succeeded to a tenancy from a male tenant before 
the present Ast III of 1926 came into force. 

(Per Bajpai, J. dissenting.)—~ Succession to the 
tenancy under the circumstances of the present case 
would be governed by 8.25 (2) ofthe Act. Durar 
PANDEY v. NANDA Bub. al All. 226 FB 
8. 121. Sea Agra Tenancy Act, 1926, s. 230 

514. 
ss. 230, 273, 121— Suit for share of 
profits by person alleging to be co-tenant with 
defendant is exclusively triable by Civil Court 
Plaint cannot be returned to Revenue Court— 
Neither procedure in-s. 373 nor s, 121, applies, 
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A suit by a person claiming a share of profits in 
proportion to his share in the holding, on the 
allegation that he was co-tenant with defendants, is 
exclusively cognizable by a Civil Oourt. The suit 
as framed not being triable by Revenue Court, the 
plaint cannot be returned for presentation to Re- 
venue Court. The procedure laid down in s. 273 
of the Agra Tenancy Act, cannot be applied to such 
a suit asthe defendants do not plead that they hold 
the land in dispute as the tenants of the plaintifis 
or of a person in possession of the holding from the 
plaintiffs. Nor has s. 121 of the Act application, 
because, the plaintiffs do not claim the formal relief 
of a declaration of their rights as tenants, so that 
if the suit succeeds, the relief may be embodied in 
the decree 

The decision of a Civil Court in such a suit on 
the issue asto whether the plaintiff is co-tenant of 
the land in dispute with the defendants being inci- 
dental and the Revenue Court having a conclusive 
jurisdiction to grant a declaration of right, it will 
be open to the party aggrieved by the Civil Court 
decision to institute in the Revenue Court a dec- 
laratory suit under s, 121, Agra Tenancy Act. Data 
Ram v. DHARA All. 514 
Amendment. See Pleadings 631 
-——— Pleadings. Sze Oivil Procedure Code, 1908, 

O. VI, r. 17 728 

Pleadings, Ses Insolvency 750 


Appeal —Additional documentary evidence—Original 
petition referring to it—No reason why it was 
not produced earlier—If can be produced in 


appeal. 

No additional documentary evidence can be allow- 
ed in appeal on the ground that they were brought 
to the notice of the party seeking to produce them 
after the decision of the case but which were refer- 
red by the opposite party in its original petition 
and there was no reason why they were not produced 
earlier, Ram PIARI v SARDAR SINGH Lah. 262 
Objection to attachment before judgment by 
party in different capacity—Appeal, whether lies 

‘rom order of trial Court. 

here an objection to the attachment before judg- 
ment is made by a party to the suit not in the 
capacity in which he is being sued but claiming 
property on his own account the objection must be 
investigated under r. 58 and the following rules in 
O. XXI, Civil Procedure Code. No appeal, therefore, 
lies from the order of the trial Oourt on such 
matter. RABIBAI v, RATANLAL Nag. 79 


Arbitratlon— Award—Criminal complaint of mis- 
appropriation pending — Dispute referred to 
arbitration, main dispute being one concerning 
mnisappropriation—Criminal case not compounded 
—Award acquitting accused and holding that 
there was no criminal misappropriation—Award, 
validity. 

While a criminal case for criminal misappro- 
priition was pending, the parties submitted their 
dispute, the chief one being misappropriation, to 
arbitration. When the arbitration was going on, 
one of the parties moved the Criminal Court to have 
the case compounded. Thus one of the main dis- 
putes concerning the misappropliation was being 
agitated in Criminal Court, while the arbitrators 
were engaged in settling the disputes. The ap- 
plication for compounding the case was, however, 
rejected. In due course the award was delivered 
and it held that no amount had been misappro- 
priated and acquitted the accused. The whole award 
mainly depended on the finding on the issue ; 
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Held, that under those circumstances, although the 
reference did not succeed in stifling the criminal 
prosecution, still the arbitrators did arrogate to 
themselves the powers of a Magisterial Court in 
order to decide whether the accused had or had 
not committed the offence of misappropriation. The 
award, therefore, was invalid: 

Held, also that if the arbitrators had acquitted 
the accused, of the charge pending against him by 
merely stating that fact, that would not have vitiat- 
ed the rest of the award. In this case, however, 
the arbitrators’ finding that there was no misappro- 
priation amounted toa finding with regardto the 
alleged liability of the accused in respect of the 
amount alleged to have been misappropriated. The 
rest of the award, therefore, was also vitiated, 
FazaL Eran RAHMAT Kaan v. NAZIR AHMAD 
QRULAMKADIR Sind 490 
Arbitration Act (IX of 1899), s. 19—Application 

for stay of suit subsequent to award under s. 19 


—Application, if should be dismissed—Order 
under s. 19, if can be passed after award— 
Proper course— Stay, when should be refused, 


where there are allegations of fraud — Mis- 

representation and coercion. 

The object of passing an order staying the suit 
under s.19, Arbitration Act, is to allow the parties to 
proceed with the arbitration: But if befcre the 
application for stay is made or has been disposed of, 
the arbitratorshave already made the award, there 
will be no point in making the stay order. In that 
event, the proper course for the opposite party would 
be to pleadthe award in bar of the suit, and not to 
obtain an order staying the suit pending arbitration, 
which had already terminated. 

lf allegations of fraud and coercion go to the very 
root of the agreement to refer to arbitration, or 
if they relate to matters outside the scope of the 
submission, the only forum to decide that matter is 
the Civil Court. Ineither of these cases s. 19' will 
ex necessitate ret be inapplicable, 

If on the other hand, misrepresentation, fraud, or 
coercion is alleged to have been committed in refer- 
ence tu matters which are sought to be proved in 
proof or disproof of the contentions of the parties 
relatmg to adispute which has been, or can be 
validly referred to arbitration in accordance with the 
original agreement, this will not necessarily be a 
ground for declining to stay the suit. 

Plaintiff instituted a civil suit the subject-matter 
of which was already submitted by the defendant to 
the arbitrators. The plaintiff filed an application 
under O. XXXIX, r.1, Civil Procedure Code, for an 
injunction restraining the arbitrators from continu- 
ing the proceeding. Noorders were passed upon this 
application. The defendant took no part in the 
proceeding before the Court. Meanwhile an award 
being delivered bythe arbitrators, the defendant 
filed an application in thesuit under s, 19, Arbitra- 
tion Act, praying for the stay of the suit as the award 
had been delivered. The award was declared null 
and void as the stay order had been obtained before 
the award was delivered : 

Held, that the declaration of the award null and 
void did not mean that the application of the defen- 
dant under s. 19 should bedismissed. On the other 
hand, the application having been made before the 
filing of the written statement -or the defendant 
having taken any other proceedings in the suit, the 
Court was bound to ccnsider and decide it in accord- 
ance with law, FIRM JOWAHIR SINGH-SUNDAR BINGA 
v, FLEMING Saaw & Co., LTD, AMRITSAR & KARAOHI 


Lah. 352 
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———8.19—Dispute submitted to arbitration— 
Suit relating to same matter — No order staying 
arbitration proceedings obtained — Award—Civil 
Court, if bound by it—Award, validity —Court, if 
can grant stay and allow parties to proceed with 
arbitration. 

When the same matter comes before two tribunals, 

@ public tribunal appointed by the Sovereign and 

a domestic forum chosen by the parties, and no 

order is made staying the proceedings either under 

- g,19, Arbitration Act or Sch. II, Para. 2 of Civil Pro- 
cedure Code before the one or the other, the public tri- 
bunal alone must decide that matter and cannot be 
hampered by any adjudication thereupon made by 
the private tribunal. Neither can that adjudication 
be pleadedasa bar to theaction, norcan it be 
allowed to affect the merits of the decision given by 
the public tribunal. Unless the action is stayed by 
the Court, any award given during the pendency of 
the suit willbe null and void, as a private tribunal 
cannot oust the jurisdiction of the ordinary Courts, 

If ‘after the institution of the suit, the opposite party 

still wishes to proceed with the arbitration, his 

remedy isto apply for stay, which tbe Court will 
grant, unless there are weighty reasons to the 

contrary, Firm JOWAHRIR SINGH-SUNDAR SINGH v. 

FLEMING Saaw & Co., LTD., AMetrsar & KARAOHI 


Lah, 352 
Award—Registration, Sez Registration Act, 1908, 
a. 17 646 


Banker and Customer—Duty of bank employees 
to identify signatures of customers —~Money paid by 
bank under forged cheque, if can be debited to 
customer on ground of his negligence in allowing 
cheque book to remain unlocked, 

It is the duty of the empioyeesof the bank to be 
able to identify the signatures of their customers and 
if they fail to discharge their duty and thereby 
suffer loss, there is mo reason why the customer 
should make good that loss. The money paid by 
the bank under a forged cheque ‘cannot, therefore, 
be debited to the customer merely on the ground 
that the customer was negligent to this extent that 
he allowed his cheque book to remain unlocked. 
Pirsav DAYAL v. THE wats BANK All. 334 


Benaml—Onus—Purchase of property by husband in 
name of wife—Deed stating property purchased 
with wife's stridhana — Husband well-to-do man 
—Wife having separate income, its amount though 
uncertain —Particular item of purchased property 
could not be connected with particular item of 
wife's assets —Inference, if can be drawn that 
purchase was with family funds by husband benami 
in wife's name—Contribution by husband, if proof 
of benami character. 

The onus lies in the first instance on the person 
who pleads that transactions are benami, 

Where certain property is purchased in the name 
of the wife and the husband who is a comperatively 
well-to-do man gets the documents executedin her 
name witha distinct statement that the monye paid 
to the purchasers constituted the stridhana properties 
of the wife and the wife has herself some means of 
her own though the amount thereof is not known, the 
mere fact that it cannot be ascertained whethera 
particular item of property was purchased with her 
money or her husband's money does not lead to the 
inference that the purchase was mede with family 
funds by the husband. The mere suspicion that the 
purchases might not have wholly been made with the 

lady's monsy will certainly not suffice to establish 
that the purchases were benami, noreven the 
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suspicion that moneys belonging to the husband, 
whether ina smaller measure ora larger measure, 
must have also contributed to these purchases. Bven 
in cases where there is pcsitive evidence that money 
had been contributed by the husband and not by 
the wife, that circumstance is not conclusive in favour 
ofthe benami character of the transaction though it 
is an important criterion. Tt is true that in the 
Indian Law the English rule as to presumption of 
advancement has not been adopted, buts 82, Trusts 
Act, recognizes that money may have been contribut- 
ed by ancther towards a purchase with the iotention 
of giving a beneficial interest to the person in whose 
name the purchase is made. The relationship of 
husband and wife between the person who contributes 
the money and the person in whose name the sale 
is taken will be a very important factor in determin- 
ing whether the transaction was really meant forthe 
benefit of the wife or not. Wherethe motive alleged 
for a benami transaction itself suggests that the 
purpose in view could be served only by a genuine 
transfer and not by a mere benam? transaction, the 
more reasonable inference is that the transfer was 
intended to be operative as a transfer of the bene- 
ficial interest and not as a mere benam? transac- 


tion. OHITTALURI SITAMMA V. SaPHAR SITAPATIRAO 
Mad. 535 


Bengal, Agra and Assam Civil Courts ‘Act (XII 
of 1887), s. 22—Munsif refusing under s. 476, 
Criminal Procedure Code (Act V of 189%}, to file 
complaint—Order, if under 8., 22--Complaint must 
be filed to Magistrate having jurisdiction. 

An order of the Munsif refusing under s. 476, 
Criminal Procedure Code, to file a complaint is an 
order as referred to in s. 22, Bengal, Agra and Assam 
Civil Courts Act. The Court in passing such an 
order does decide as to rights of the parties, for it 
decides that they were not entitled tothe complaint. 

Under the law, a Judge is only entitled to forward 
acomplaint to a Magistrate who has jurisdiction. 
Ouanpra Kumar Homev. Gorr Nata Kar Cal. 823 


Bengal Agricultural Debtors’ Act (Vil of 1936) 
—Construction. See Bengal Agricultural Debtors 
Act, 1936, 5.34 . a 330 

—_——8s,18 and 20, if debar Civil Court from 
satisfying itself whether requirements of notice 
under 3.34, exist. 

Per Bdgley, J.—sections 18 and 20 of the Act as they 
stand do not debar the Civil Court from satisfying 
itself that the valid requirements of any notice 
which may be issued under s. 34 of the Act actually 
exist and, itis in fact the duty of a Civil Court not 
to stay proceedings on receipt of a notice which 
purports to be a notice under s. 31 of the Act, unless 
the Court is satisfied that the notice in question is 
really a valid notice NRISHINGHA OHARAN NANDI 
CHOUDHURY v. KEDAR Nat. CHAUDURY Cal. 330 

ss. 20, 24—Insolvency Court, if can decide 
question whether person is debtor within meaning 

of Act. , 

Under s. 2) ofthe Bengal Agricultural Debtors 
Act, if any question arises in connection with po- 
ceedings before a Board under this Act, whether a 
person is 8 debtoror not, the Board shall decide 
the matter and such a decision must precede any 
notice issued under s. 34 of the Act. It is not for 
the Insolvency Court to decide more especially 
without taking any evidence whatsoever, whether 
a person is or is not a debtor within the meaning 
ofthe Bengal Agricultural Debtors’ Act of 1935, 
Sars DULAL (DULARE) SsuKUL y. KISHOREGANI Loan 
Orrion, LTD., Oo. Cal, 927 
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ng, 34—Civil Court satisfying itself that 
application for settlement of debt has been made 
—Debt-in question included in application—Suit 
or proceeding must be stayed. i 
The general scheme of the Bengal Agricultural 
Debtors Act, is that all matters regarding the vali- 
dity or otherwise of applications presented to the 
Board should be agitated before the Debt Settlement 
Board and not before the Civil Court. With regard 
to the provisions of s. 34 of the Act if the Civil 
Court is satisfied that an application for the settle- 
ment of debts.has in fact been made to a Board and 
that such application actually includesa debt in 
respect of which aguit or other proceeding is pend- 
ing before the Civil Court such Court has no option 
but to stay the’suit or proceeding under the provi- 
sions of this scetion. Jagat Kis:orE— AORARIYA 
Osaupuory v. Hazeat ALI BEPARI Cul. 651 


s. 34—Construction of Act—Execution by 
decree-holder— Judgment-debtor's property pur- 
chased in lieu of decretal debt—Set-off allowed on 
same day—Case adjourned for confirmation of 
sale— Meanwhile judgment-debtor's application 
before Board—Notice under s. 34 sent to Court 
for stay—S. 34, if applies—Proceedings, if should 
be stayed. Í | | 
The provisions of the Bengal Agricultural Debtors 

Act, are so drastic and interfere to such a large 

extent with the ordinary rights of decree-holders 

and creditors, that it is obvious that they must be 
very carefully and strictly interpreted. 

In execution of his decree the decree-holder pur- 

chased the property of the judgment-debtor in lieu 

of his decretal debt and on the very day applied 

for a set-off which was allowed. The execution 

proceedings were then adjourned for the confirma- 

tion of the sale. In the meanwhile the judgment- 

debtor applied to the Debt Settlement Board. On 

receipt of a notice from the Board the Court stayed 
er proceedings : 

ae it may no doubt be the case that the 

execution proceedings were still in existence when 

the notice was received bat they were not pending 
in respect of any debt but in respect of a confir- 
mation ofa sale which had already taken placo. 

Tne proceedings had not quite reiched the stage at 

which the sale wasconfirmed. The sale had taken 

place, the decree-holder as the purchaser was 
allowed a setoff The price had, therefore, been 
paid, with the consequence the debt hal been obli- 
gerated. All that remained to be done was for the 
sale to be confirmed and the purchaser put into 
possession. Section 31 of the Bengal Agricultural 

Debtors’ Act, therefore, had no application to the 

case and the Court could not stay the proceeding 

for the confirmation of the sale. Nutsuincoa CHARAN 


a: 
ANDI Onoupaury v. Kenar Nata CHAUDHURY 
a Cal. 330 


- Bengal Cess Act (IX of 1880), ss 5, 6 and 
preamble—Cess is levied on immovable property 
and immovable property ts liable to pay tt— 
Assessment in case of mines— Lease Construction 
—Lease of mine—Covenint in lease that lessees 
shall “pay and discharge ull taxes, rates, assess- 
ments and imposition . in the nature of 
public demands which shall be charged, assessed or 
imposed upon the mins"- Lessors paying certain 
cesses or tuxes which lessees were liable to pay 
and income-tax on royalties—Suit for reimburse- 
ment—Held on construction that lessors were 
entitled torecover cesses paid but not income-tar. 
The words of ss. 5and 6 of the Bengal Oess Act, 
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together with the preamble and other sections (e. g., 
s 80), are tothe effect thatthe cess is levied on 
the immovable property and that the immovable 
property is liable to pay it. It is assessed differ- 
ently as regards lands and mines—in the case of 
lands itis assessed on the annual value and in the 
case of mines on the annual net profits. 

The plaintiff leased out his mines to defendants 
in 1915, A covenant in the lease was to the following 
effect. “The lessees shall pay the royalties and royalties 
reserved by this lease at the time and in the manner 
above appointed in that behalf and shall also pay 
and discharge all taxes, rates, assessments and 
impositions whatsoever being in the nature of public 
demands which shall from time to time be charged, 
assessed or imposed upon the said mines or any 
part thereof by authority of the Government of 
India or the said Local Government or otherwise ` 
except demand for land revenue.” Plaintiffe filed a 
suit against defendants in 1929, claiming re-im- 
bursement in respect of cesses or taxes paid by 
them onthe ground that the defendants were liable 
to pay them under the covenant. These public de- 
mands wers three in number—namely, (1) Road and 
Public Works Cess under the Cess Act, 1880 (Ben- 
gal Act IX of 1880); (2) expenses charged to the 
plaintiffs under cl. (b) of sub-s.(1) of £. 10 of the 
Bengal Mining Settlements Act, 1912 (Bengal Act 
II of £912); (3) Income-tax upon royalties reserved 
by the lease : 

Held, on construction, 

(i) that the cess livied under the Bengal Cess Act 
is one imposed upon the immovable property and the 
lessor was entitled to recover it from the lessee; 

(ii: that the words “ taxes, rates, assessments and 
im positions whatsoever” in the covenant were follow- 
ed by the words “charged, assessed or imposed 
upon the said mines “—u variety of phrase which 
was intended to uvoid restricting the covenant to 
cases in which the demand was in the strictest 
sense ‘charged upon the land.” The phrases were to 
be taken in their ordinary and natural meaning. 
The words “upon the said mines or any part 
thereof `° did not refer to the interest of the lessees 
as distinct from that of the lessors. As the expenses 
charged under cl. (b', sub-s. 1 ofs. lu of Bengal 
Act 11 of 1912, were recoverable as arrears of land 
revenue they were certainly a burden “ charged, 
assessed or imposed upon” the land and thus the 
expenses paid by the lessor could be recovered. 

(iit) Income-tax is ina very different position, as in- 
tending purchasers or mortgageesof the lessors’ inter- 
est would appreciate. It is not a tax imposed upon the 
mines in any sense relevant to the lessees’ covenants in 
a mining lease. Indeed, express words referring to 
public demands imposed upon the proprietors in 
respect of the mine would not have brought income- 
tax within the covenant. It may be true that the 
suggestion that the covenant extends to income-tax 
in respect of the plaintiffs’ royalties would not, in 
1915, seem so unreasonable as it would after the 
Income Tax Acts of 1918 and 1922, had graduated 
the tax according to the amount of the assessee’s 
total income. But a generaltax on the income of 
all persons with exceptions for smaller incomes was 
plainly outside the scopeofthecovenant. The income- 
tax paid by lessor on the royalties reserved by the 
lease could not berecovered, BENGAL COAL Company, 
LIMITED V, JANARDAN Kisaore Lan Sines DEO 

P c 433 


Bengal Land Registration Act (VII of 1879, 
ss. 57, 84 — Decision of Sub-Divisional Officer 
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n ar idia proceedings held conclusive in view 
of 8. 84. : 

The parties were members of a Muhammadan 
family; and it was admitted that the landsin suit 
were purchased in the plaintifi's name in 1914. 
The defendants, however, pleaded that the lands were 
purchased out of joint family funds, and that they 
got thelands by partition. The lands were mutated 
in plaintiff's name alone. The defendant never tried 
to get them mutated in his name but sold them in 
1931 to another person. In 1932 the purchaser ap- 
plied for mutation ofhisown name. The application 
was rejected by the Sub-Divisional Officer. In 1933, 
however, he got his name enteredin the settlement 
records. The plaintiff brought a suit, for khas posses- 
sion after declaration cf title to these lands: 

` Held, that in view ofs. 84, Bengal Land Regis- 
tration Act, the decision of the Sub-Divisional Officer 
in 1932, in mutation proceedings was conclusive ag 
to the plaintiff's possession of suit lands under 

£. 57. PEROJULLAH SARKAR V, AYATULLAH AKAND 
Cal. 706 


Bengal Land Revenue Sales Act (XI of 1859), 
ss. 2 and 3—Scope of-—Estate, when becomes 
liable to sale for arrears of revenue—Tauzi Manual 
(Issued by the Board of Revenue, Bengal)— 
Expression “kist”, whether used in restricted 
meaning assigned to it in s.2—Held, that sale of 
estate for arrears did not infringe law. 

Section 2, Bengal Land Revenue Sales Act, mere- 
ly defines an arrear of revenue. It makes it clear 
that the proprietor of an estate is allowed to pay a 
kist or instalment on any day during the month for 
which it has been fixed. The sectiin does not im- 
pose any penalty for the non-payment of the revenue 
during the month; it merely states that if it has 
not been paid during the month in which it was to 
be paid, the sum remaining unpaid becomes, on the 
first day of the following month, an ar:ear of re- 
venue. But the defaulting proprietor does not suffer 
any harm, even if he doesnot pay immediately the 
revenue so declared to be in arrear. The law gives 
him ‘a period of grace for payment, and this conces- 
sion is granted by s. 3 of the statute, It is only 
when the latest date.for the payment fixed under 
the section has expired without payment, that the 
estate becomes liable to sale at public auction ona 
date thereafter which may be fixed for the purpose. 

The expression kist, as explained in the Tauzi 
Manual issued hy the Board of Revenue, Bengal, 
means the period between one latest day for pay- 
ment of arrears of revenue and the next, and is not 
used in the restricted meaning assigned to it in 
8. 2 ofthe Bengal Land Revenue Sales act. Thus, 
in the case of an estate, which paid revenue in 
two instalments, the expression “January kit.” 
means the period beginning on September 29, and 
ending on January 12, and the “ kist day" means 
the latest day of payment on which tnat period 
expires, 

The kistbandi relating to certain estate, showed 
that the total revenue assesssed on the estate, was 
payable in monthly instalments according to the 
Bengali era, but the details of the monthly in- 
stalments were omitted from the tauzi ledger of an 
estate, and only the demand for arrears, for which 
the estate would become liable to sale after thé 
latest date of payment, was entered in the tauzi 
ledger, such date being January 12. Out ofthe net 
demand for revenue a small sum remained unpaid 


on the last day tixed for arrears and the estate was 


pold by the Collector on March 22; 
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Held, that the sale was within the jurisdiction of 
the Collector. DINABANDHU OBHATTERJI v, AsSBUTOSH 
OBATTERJEE PC 881 
Bengal Local Self-Government Act (Ill of 1885), 

ss. 138 (a), 148 as amended by Act XXIV of 

1932—Authority appointed under s. 133 (a) to 
decide election disputes, if acts as Court. - 

The authority appointed under s. 133, cl. (a) of 
the Bengal’ Local Self-Government Act, to decide 
disputes relating to elections under .the Act, does 


not function in his personal capacity as persona 
designata but as constituting a Court, BAOHINDRA 
Naty DAS. p. SURYA Kanta MISRA Cal. 515 





s, 148 as amended by Act XXIV of 1932 
—S. lac, scope—Provisions of section, if exctude 
jurisdiction of High Court both in appeal and in 
revision— Decision illegal and without jurisdiction, 
High Court if can interfere in revision. 
The provisions of s. 148, Bengal Local Self- 

Government Act, as amended in 1932, are so wide 

and detinite in their termsthat the jurisdiction of 

the High Court is excluded altogether. The words 

“every decision.... ........shall be final” of 

themaclyes would be sufficient to exclude an appeal. 

Then the addition of the words ‘and it shall not be 

questioned in any Court’ have sutticient operative 


power to exclude proceedings in revision in addition - 


to proceedings by way ofan appeal. The fact that 
what the High Cours is concerued with is nob a 
decision but a right to decide and whether or not 
the High Court concerned with the decision of an 
authority which has never been properly constitut- 
ed, is ot no consequence. The High QOourt, there- 
fore, cannot interiere in revision with the decision 
of the authority appointed under 8. 138(a)cf the 
Act to decide election disputes, however, illegal or 
without jurisdiction, the authority may have acteu, 
as its decision is final under s. li, SacaInpra 
Nata Das v. Surya KANTA Misra Cut 515 


Bengal Patni Regulation Act (Vlll of 1819), s. 11 
—Grant of mokrari rights—Whether encumbrance 


—Subsequent purchaser of patni, when bound by : 


ait~Khudkhast and settled raiyat, distinction— 

Persons recorded as settled raiyats having mokrari 

rights under patta—Persons, 1f khudkhast raiyats 

—Bengal Tenancy Act (VILI of 1885 as amended 

by Act VI of 1928), s. 195 («)—Amendment of, if 

retrospective— Object of s. 11 (iil), Patni Regulation 

—Purchaser of patni, can demand from khudkiast 

raiyat such rent as was payable according to law 

or custom at time of incepiion of tenancy in spite 
of covenant as to fixity of rent. 

Grant of mokrar: right is im substance an assign- 
ment or parting of the right of increasing the rent, 
which the patnidar undoubtedly has, and to that 
extent depreciates the value of the patni. Grant of 
mokrart right is, therefore, an incumbrance, with- 
jn the meaning ofs. 11, cl. <t) of Patni Regulation 
and a subsequent purchaser at patni sula would not 
be bound by it, as it extinguishes after the patni 
sale unless the tenant brings his case within the 
exception contained in cl, wi) of s. LL, 

It cannot besaid that a settled raiyat must 
necessarily be a khudkhast raiyat. The essential 
thing in a khudkhast raiyat is that he isa resident 
Cultivator who holds land in the village in which 
he bas his tixed residence. Even a non-resident 
cultivator can acquue the status of a settled raiyut 
by holding and cultivating lands in a village for a 
period of lz years, Fiom the mere fact that their 
names are recorded as settled raiyats having mok- 
rari rights under a patia from the patnidar, tue 
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person cannot become khudkhast raiyats within the 
meaning of s. 11 (it) of the Regulation unless they 
show -that they are resident and hereditary cultiva- 

B. 
ty the- amendment ofs. 195 (e), Bengal Tenancy 
Act, an exception is introduced to this effect that ; 
“The expression khudkhast raiyat or resident and 
hereditary cultivators incl. (iti) of s. 11, Bengal 
Patni Taluk Regulation, shall be deemed to include 
all raiyats having a right of occupancy”. The 
amendment isnot retrospective in its operation. 
The amendment is not introduced forthe purpose of 
explaining an earlier statute in which caseit can 
be said to relate back to the time when the prior 
statute was passed, It does not purport to explain 
what the Legislature intended by the expression 
kLhudkhast raiyat inthe Patni Regulation, and in 
fact it is not an explanation attached to s. 11, Patni 
Regulation at all Nor can it besaidto be in the 
nature of a declaratory Act, where the presumption 
against construing it retrospectively is said to be 
inapplicable. | f 

Obiter.—The object of the framers of the Patni 
Regulation was to accord to the khudkhast raiyats 
the same protection which they enjoyed under the 
defaulting patnidar ; they could not be evicted from 
their land, and all bona fide engagements with 
them were upheld except that the purchaser could 
institute a suit for adjustment of rent and not- 
withstanding any agreement to the contrary re- 
garding the amount of rent. payable, the Court could 
adjust the rent on the basis of what was demand- 
able at the time of the engagemont. The word 
“demandable” has a clear reference to the perganah 
rate, or the nirikh of perganah according to which 
rents were paid by khudkhast ratyats. | 

Section 11, cl. (iit) of the Patni Regulation does 
entitle the purchaser, in spite of any covenant re- 
Jating to fixity of rent, to demand from the khud- 
khast raiyat such rent as was payable by him in 
law or according to custom, at the time of the 
inception of the tenancy, and this shows that it is 
the law and not the contract between the outgoing 
landlord and the tenant that governs the rights of 
the parties relating to payment of rent after the 
patni sale, Annapa PRosANNA CHATTERJEE v. Ram 
SARAN KoWER Cal, 602 


Bengal Tenancy Act (VIII of 1885), s. 26-F (5) 
—Pre-emptor must be immediate landlord not only 
while applying but also when order under sub-s. (5) 
is passed. ; i 
The peculiar right of pre-emption was created by 

the statute itself and the right depends upon 

the applicant being an immediate landlord of 
the holding. At the time be makes his appli- 
cation, ib” does not necessarily follow that he 
will be allowed to preempt and by the provisions 
of sub-s. 6 of s. 26-F, Bengal Tenancy Act, it is only, 
when the order under sub-s. 5is made that the right 
title and interest of the share accruing to the trans- 
feree vests in the immediate landlord. If the ap- 
plicant has ceased to be the immediate landlord before 
any order under sub-s. (5) is passed, he cannot pre- 
empt. Rampnpra Nata Ray OHOUDAURY V. JITENDRA 
Nats OBAKBAVARTY Cal. 810 


s. 48 (as amended In 1928) — Appli- 
eability —Rent claimed for period after new Act 
—Rights of parties are governed by 8, 480f new 
nR the period for which rent is. claimed 

ja after the new Act came into operation, the 

rights of the parties must be governed bys. 48 
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of the new Act, as the bar which was imposed 
by the old section has now been removed. 
JODHAN Prosan VAKAT v, Hast Manaumap Yonus 
Movrvr Cal, 1006 (a) 


—s,52—Claim for enhancement of rent— 
Fxcess area must be proved—~Haxpressions “proved 
by measurement” and “area for which rent was 
previously paid”, implications and meanings of— 
Excess, if can be established within limits of 
original boundaries — Rent consolidated — Rent, 
if can be enhanced. 

In order to establish the tenant's liability for 
additional rent, the first thing necessary is to prove 
that tke tenant is in possession of land in excess of 
the area for which rent has been previously paid by 
him, which may for the sake of brevity be referred 
to asthe old area. The section expressly requires 
this to be “proved by measurement”. The collocation 
of these words in the context in which they occur 
does not require evidence to be given of two measure- 
ments, one to show what is the land for which the 
previous rent was fixed, and another to show what 
land the tenant is in possession now. What the 
section requires to be proved by measurement is the 
quantity of land held in excess, not the old area as 
well as the new area, 

The true construction of the expression ‘the area 
for which rent has been previously paid by him 
(tenant),” is not to ascertain the actual area of the 
holding at the time the previous rent was assessed, 
but to determine the area with referenceto which 
such assessment was made, and for this purpose it is 
necessary first to determine whether the previous 
rent was at all assessed with reference tu area. 
The mere fact that theold area was arrivel at by 
measurement will not be enough; ıt will haveto 
be further shown that the settlement was made after 
measurement on the basis of the area so ascertained. 

Section 52, would apply even where the tenant is 
found to be holding land without any variation in 
the boundaries, the excess being merely due to the 
later measurement showing the area to be greater 
than the supposed previous area. The. test is not 
what was the actual area before, but what was the 
area, actual or assumed, for or with reference to 
which the rent previously paid had been assessed, 
It is not necessary therefore that the subsequent 
measurement must represent a real increase of area. 
What s. 52 requires to be shown is land held in 
excess, and such excess may be established even 
within the limits of the original boundaries, provid- 
ed of course it is shown that the previous settlement 
was onthe basis ofthe supposed area. On the other 
hand, it may happenin a particular case that at the 
time of the assessment of the previous rent, the area 
was actually ascertained and specified in the patta 
or kabuliyat, but the settlement was still not on the 
basis of the area, the rent being fixed as a consolidat- 
ed sum for the entire holding: there will be no 
question of any “excess” area in such a case for 
which additional rent would be payable under the 
section, merely because the subsequent measurement 
shows the tenant to be holding a larger area. In 
other words, s. 52 may not apply even where there isa 
real increase of area. Nanp Kuisgorz LALA v. 
Kurrapuppin AHMAD Cal. 336 








of precedents, 

Each case under s. 52 ought to be studied with 
reference to its facts, and with reference to the 
particular point or points which arose therein, and 
an attempt tospell out of a dgcision a proposition of 


8. 52—Precedent—Cases under s. 52—Value . 
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law which it did not intend to lay down can only lead 
to confusion. NANDA Kissore LALA v. K: ETABUDDIN 
AHMAD , Cal. 336 
— 8, 52—Second appeal—New plea—Area for 

which rent was assessed — Burden of proof — 

Landlord contending in lower Courts that area 

mentioned in kabuliyat was actual area—Findings 

against him in both lower Courts—In second appeal, 
af he can contend that area menticned be assumed 
area with reference to which rent was assessed. 

The burden which the landlord takeson himself 
under s. 52, Bengal Tenancy Act, isto show the area 
for cr with reference to which the rent was assessed 
or adjusted at the inception of the tenancy, or at 
any intermediate asszssment which followed. 

Where the case of the landlord was that the area 
mentioned inthe kabuliyat was such area; and this 
he attempted to establish in the Courts below by 
showing that this was the actual area of the holding 
at the time, but the findings being against him, he 
sought to argue in second appeal that this must in 
any case be assumed to be the area for which the 
previous rent was being paid. 

Held, that this was not such a new case as the 
appellant was not entitled to raise in second appeal : 
It arose oa tha record as it stood and was urged 
substantially asa question of law. NANDA KISHORE 
LALA v. Kuztasuppin AfMAD Cal. 336 


S. 104-J—Creation of lease before Bengal 

Tenancy Act—Stipulation as to rent, if affected, 

In the case of a lease which was created before 
the Bengal Tenancy Act, the stipulation as to rent 
must remain unaffected as between the contracting 
parties in the absence of an express provision to the 
contrary in the Act. The omission to record special 
incident of the tenancy has not the finality as to rent 
under s. 104-J, and the landlord is precluded from 
taking advantage of any enhanced rent which might 
be recorded by reason of re-settlement. BARADA 
Prosan Guosg v. PRAFULLA OHANDRA GHOSE 
Cal. 671 


— 5. 146-A — Previous decisions at variance 
with section—Should be considered repealed —Four 
clauses of 8. 146-A (3) should be read disjunctively 
—Persons coming under clauses should be made 
parties by landlord—Rent suit — Purchasers of 
portions of holding before suit not impleaded— 
They impleadedin execution of rent decree when 
landlord knew of the purchase —Rent decree, if 
becomes money decree against them—Entire holding, 
if can be sold in execution thereof, 

The newly enacted s. 146-A, Bengal Tenancy &ct, 
repeals all previous decisions which are at variance 
with it, , 

The four clauses of s. 146-A, sub-s. (8), should be 
read disjunctively so that the landlord must implead 
aB defendant every co-sharer tenant coming under the 
description of any of the four clauses, 

A landlord obtained a rent decree against tenants. 
The persons who had purchased portions of the hold- 

g before the euit were not impleaded in the suit as 
defendants. As required by s. 13 or s. 26-F, the 
purchasers had not given notice of their purchase 
tothe landlord. When he heard of the purchase 
they were made Parties to the execution proceedings. 
The Court allowing the objection of the purchasers 
that the decree could not be executed against them 
they not being the parties to the suit, held that the 
decree had ceased to be a rent decree against them 
ead ene a ruere money deəree : 

eld, that the decree remained a rent decree, a 
the total holding could be sold in execution ro 
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with liberty to the purchasers to pay off the decretal 
amount in order to avoid the sale. NAGENDRA Nats 
Singa Banas Roy v, NIRANJAN Patra 011.183 


————- 8.15 8—Decision under—If bar to suit dy 
tenant for confirmation of possession. 

Decision under s. 158, Bengal Tenancy Act, is no 
bar to a suit by tenant for confirmation of posses- 
sion ofthe land held by them. Hirra Lat SINGS 9, 
MATUKDHARI SINGH Pat. 570 
———— $8. 173 (3), 175 (5)— Applicability of 

s. 174 (5) to applications under s. 173 (3). 

Sub-section (5) of s. 174, Bengal Tenancy Act, will 
apply to applications falling under s 174 and will not 
apply to applications coming under sub-s, (3) of 
8. 173. AsHuTosa MANDAL v, GATI Krisuna Guose 

4 Cal. 761 
s. 195 (e) as amended by Act1928, 

Srg Pengal Patni Regulation, 1819, a. 11 602 
———s. 195 (e) as amended by Act VI of 

1928 — Amendment of, if retrospective. Sae 

Bengal Patni Regulation 181, 5.11 602 


Bihar and Orissa Public Demands Recovery 
Act (IV of 1914), ss. 25, 26—Member of family 
becoming member of Society as representing family 
—Such member borrowing money for family neces- 
sity and as representing family—Fact that. money 
was borrowed in such capacity not entered in 
registers though known to family members and 
other members of Society—Society going into 
liquidation—Order of Liquidator on borrower for 
contribution — Order sought to be emecuted by 
execution under Bihar and Orissa Public Demands 
Recovery Act by saleof family property—Objection 
by family members that their interest could not be 
sold—Certificate Oficer coming to contrary decision 
um investigation — Interests held liable to be 
sold. 

Upon liquidation of a Oo-operative Society the 
Liquidator issued an order for contribution under 
8. 42, Co-operative Societies Act, to be realized from 
the members, one of whom had borrowed money from 
the Society representing his joint family and for 
family necessity. The contribution sought to be 
realized included the sum representing the actual 
debts borrowed by him. Though inthe registers of 
the Society the borrower was not described as 
representing the joint family, the members of the 
Society and the borrower’s family knew that the 
money was borrowed for family purposes and on 
behalf of the family. The order of the liquidator 
was sought to be executed through certificate pro- 
ceedings under Bihar and Orissa Public Demands 
Recovery Act by sale of the family property. The 
members of the family objected that their interests 
in the property were not liable to sale in execution 
of the contribution order. The Certificate Gourt 
decided that the borrower represented the family and 
borrowed the sum for the family. The members in- 
stituteda suit for declaration that their interests 
in the family property could not be sold : 

Held, that the Certificate Act has a procedure of 
its own according to which as soon ag a certificate is 
signed by the Certificate Officer, it becomes a decree 
and then may follow certain enquiries as a result of 
which the decree may either be cancelled, varied or 
may be proceeded with. The decree may be varied 
or cancelled under s. 10, on objection by the certificate- 
debtor or under s, 11 it may, subject to the law of 
limitation, be amended at any time by the addition, 
omission or substitution of the name of any certificate- 
holder or certificate-debtor or by the alteration of the 
amount claimed therein. 
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Bihar and Orissa Public Demands Recovery 

Act—coneld. 

Heid, further, that the co-villagers of the borrower 
who, as members of the Society, sanctioned the 
loan and the other members of his family must have 
known that when the money was borrowed, it was 
borrowed for the purpose of the family and on behalf 
of the family. In these circumstances too much im- 
portance could not be attached to the absence of any 
note in the registers which were all written by the bor- 
rower himself, that he represented his family. 

Held, also that upon the objection by the members 
of the family the certificate Court after investiga- 
tion had decided that the borrower did represent the 
family. So the reliefs asked by the members could 
not be granted. The interests of the mombers were, 
therefore, liable to be sold. Byxpsswari PRASAD V, 
Sativa Dorr SINGA Pat, 49 FB 


Bihar and Orissa Sugarcane Rules, r. 15. Szz 

Sugarcane Act, 1934, s,7 558 
——— Fr, 15 (e), (fj—Rr. 15 (e) and (|), object of, 

Rules 15 \e) and (f), Bihar and Orissa Sugarcane 
Rules (1934), have been made with the object of pro- 
tecting the cultivators who are not always educated, 
from the wiles of persons dealing with them on behalf 
of the purchasing agent. Such cases are not likely to 
be detected easily and when once a case is detected 
it should not be dealt with leniently, Bana Box v 
EMPEROR Pat. 558 
————— 1, 20—On report of Inspector, District Magis- 
trate sanctioning prosecution, taking cognizance of 

offence under s. 190 (1) and directing examination 

oy Inspector under s. 200 (aa), Criminal Procedure 

Code (Act V of 1098)—Provisions of r. 20, if 

sufficiently complied with. 

Where upon areport of the Sugarcane Inspector 
the District Magistrate sanctions the prosecution ag 
required ky r. 20 of the Bibar and Orissa Sugar 
Cane Rule (1934), and at the same time takes cogni- 
zance of the offence under s. 19U(1) and directs an 
examination of the Inspector unaer s, 200 (aa), Urimi- 
nal Procedure Uode, the provisions of r. 20 are pro- 
perly complied with, BALA Bux v, EMPEROR 

Pat. 558 
Bombay City Police Act (IV of 1920), ss, 27, 128 

—Oraer under s., 27, foundation o7—Powers of 

Commissioner— Breach of order —Lenaity, when 

can be imposed — Validity of order if can be 

impeached by Court. 

It is clear from the language of s. 27, Bombay City 
Police Act, that the foundution for any order under the 
section 1s the movement or encampment of any gang 
or body of persons. ‘The Commissioner of Folice has 
no power under the section to deport anyone whom 
be regards as a dangerous or undesirable character 
apart from his actions as a member of a gang or 
body of persons moving or encamping in the city. 

lt is a well-established principle that where an 
Act confers upon an authority power to make an 
order in certain conditions, and it is sought to 
impose a penalty fur breach ofan order made by the 
authority, it is incumbent upon the Uourt hearing 
the charge to consider whether the order was piop- 
erly maae and to be satisned on two points; first 
that the authority has acted Teasonaviy and not 
capriciously or oppressively ; and secondly, that the 
conditions imposed by the statute have been ob- 
served. Although, therefore, an order made under 
8. 27 is an order made by an executive officer, and 
is not subject to appeal or revision in any Court yet, 
when an attempt is made tu impose a penalty for 
breach of an order made under the section. the 
validity of the order can be impeached by the Court. 
ARMAMOMED AHMEDKHAN V, EuPEROR Bom. 839 FB 
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——— 5, 128—Charge before Magistrate under 
s. 128—Matters regaraing which it is incumbent 
upon Magistrate to be satisfied, stated. š 
In all charges before a Magistrate under s8. 128, 

City of Bombay Police Act, it is incumbent upon 

the Magistrate to be satisfied, first that the accused 

was informed by the Commissioner of the charge 
against him with sulticient particularity to enable 
him to answer the charge, and that he was given 
an opportunity of so answering ; and secondly, that 
there was material before the Commissioner of 

Police on which he could properly hold that the con- 

ditions of s, 27 had come into operation. YARMAHOMED 

ALMEDKHAN v. JMPERCR < Bom. 839 FB 

S. 128— Charge under s. 128-— Burden of 





proof. 

"The burden is upon the prosecution to satisfy the 
Ccurt that the order alleged to have been disobey- 
ed wasa valid one. YaRMAHOMED AHMEDKHAN V. 
EMPEROR Bom. 839 F B 


Bombay Co-operative Socletles Act (VII of 
1925), 8,59 (1) (0)—Award under Act—aecution 
of, under provisions of s. 59 (1) (b)—dale proceeds 
in hands uf Collector—Another creditor, if can 
attach wt on principles of s. 73, Cwil Procedure 
Code (Act V of 1908). > 
Clause (b), sub-s. 1 of s. 59, Bombay Co-operative 

Societies Act, provides for execution of awards 

“ according 1.0 the law and under the rules 

for the time being in force, for the reco- 

very ofsrrears of land revenue.” ‘The reference 
in s 59 is obviously to the Bombay Land 
kevenue Code, a 103 of which provides 

that the sale proceeds shall be applied , 

towards payment of the arrears due by the 

defaulter, while s. 1sa provides weer aiia that the 
surplus shall not, except under an order of a Civil 

Court be payable to any creditor of the person whose 

property has been sold, 

Where, theretore, an award under the Bombay 
Co-ope:ative Societies Act, is executed under 8, 59 
(1) (b), by the sale of the judgment-debtors land, 
the sale proceeds in the hands of the Collector can- 
not be avtachea ut the instance of other creditor of 
the person whose land is sold. The sale proceeds are 
to be speciticaily applied on payment of the person 
obtaining award. ‘I'he principle of s. 73, Civil 
Procedure Code, has no application to sucha case, 
KnuDABADI AMIL Co OPERATIVE UREDIT bank, LTD., 
HYDERABAD, SIND V. HYDERABAD AMIL CO-OFBRATIVB 
URBAN BANK, Lip, HYDEKABAD, SIND dind 709 


Bombay District Municipal Act (ul of 1901), 
ss. 22, 11(1) 6), (iV)—Appeal relating to amenda 
ment of list of voters—Oraers in, of District Judge 
and Assistant Juage—Orders, whether in capacity 
of persona designata — Application against such 
orders, rf comes under s. lia, Civil Procedure Code 
(Act V of 1905). aw D 
The whole scheme of the Bombay District Munici- 

pal Act JL of 19u1), is that in matters o1 dispute relat- 

ing to Municipal election, while enquiry shall be held 
by a Judicial Officer as distinc, from a kevenue Ofticer, 
that Judicial Otheer shall hold an enquiry as & 
persona aesignata and not as a Court, ‘Lhe words 
used in sub-r, (ajale “District Judge" and not “Dis- 
trict Cours” and in these Municipal Acts the Judicial 

Officers referred tu are referred to notas Courts but 

as persons, aud the fact that incl. 4,, sub à U) (e) of 

s. 11 the words “judicial authority” instead of “Judi- 

cial Olicer” are used isa matter of no importance, 

Itis clear that it was not the intention of , the 

Legislature that the words “judicial authority” in 
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el, (iv) of sub-s. 1 (0) of s. 11 should be construed to 
meana Court as such. There ig no distinction 
' between an Inquiry relating to the validity of the 
election itself and objections regarding the lists of 
voters. Consequently the order of the District Tudge 
and of the Assistant Judge in an appeal relating to 
the amendment of the list of voters are in the 
capacity of persona designata, and hence an applica- 
tion against such orders does not fall under s. 115, 
Civil Procedure Code. Harcaanprat KARAMOBAND 2. 
MUNIOIPALITY oF TANDO ADAM Sind 826 


Bombay Land Revenue Code (Act V of 1879), 
8. 83— Applicability. l 
Where the commencement of the tenancy has been 

ascertained with reasonable definiteness, 6. 83, 

Bombay Land Revenue Code, cannot in terms apply. 

Krisna Bema HUJARE v. LARMIBAT NARSINGRAO 


Desar Bom 398 
$. 83-—Tenancy of watan land created after 
Regulation of 1827— Tenant, if can acquire 


permanent tenancy under s, 83 or by adverse posses- 
sion against watandar. p 
Section 83, Bombay Land Revenue Code, will not 
apply in the case of watan lands if the tenancy has 
een shown to have commenced after watan lands 
were rendered inalienable by the operation of Re- 
gulation XVI of 1827. Persons who, and whose pre- 
decessors-in-title have claimed to be, and were, ten- 
ants of watan lands cannot acquire title to a per- 
manent tenancy ofthe lands by adverse possession 
as against the watandars from whom they holi, 
The principle is that the alienation of watan lands 
< is prohibited by law and a permanent tenancy 
amounts toan alienation. This principle applies 
as much to the case where a permanent tenancy is 
claimed “on the strength of s. 83 asin the case where 
it is claimed on the strength of adverse possession. 
Tn each case it is equally an alienation prohibited 
by the statute. Krisana BHIMA Hosare v. DAXMIBAI 
NARSINGRAO Desar Bom. 398 


Bombay Survey Settlement Act (I of 1865), 

-v 8. 38— Khoti — Kabuliyat taken by Government 
from managing khot in particular form—Tenants 
cannot resist its terms so long as they do not get 
the terms changed. 

Once Government have taken a kabuliyat in a 
particular form from the managing khot, he becomes 
entitled to recover the faida in accordance with the 
terms of the kabuliyat. If sny occupant is dis- 
satisfied with the terms of the kabuliyat, it is for 
him to take such steps as he may be advised 
against Government, or approach Government to get 
the kabultyat changed, but until that is done, the 
‘managing khot cannot go beyond the terms of the 
kabuliyat, so long as it stands nor can the tenants 
resist the terms of the kabuliyat. PANDU NARAYAN 
Neavi v. AMIRUDDIN SHEIKE ABDULLAH SARKBOT 

Bom. 245 


Burma Court Manual, Para. 791—Evidence only 
of year of birth—Magistrate, if can fix date other 
than January 1 of that year, 

h Under Para. 791, Burma Courts Manual, if there 

is evidence only of the year of birth, the birthday 

may be fixedas January 1. It is, therefore, at the 
option of the Court to fix a date other than 

January 1. Tar Kine y, Unoosz Rang. 217 


Burma Flsherles Act (Il of 1905) — Preamble— 
Lessee of fishery rights, whether buys fish—Putting 
dams to jishery—Members of public, if can fish— 
Offence of criminal trespass or theft, tf committed. 

. Under the Preamble to the Burma Fisheries Act, 
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1905, the Government merely claims to dispose of 
the right to fish. When a person takes the lease of 
a.fishery, he does not thereby buy the fishto be 
found therein from Government: nor does Govern- 
ment transfer the property in the fishtohim. The 
fish come into his.possession only when he catches 
them, It matters not that for his own convenience of 
catching them he damsup the pond sothat the fish 
cannot escape out of it. This operation is merely 
preliminary to catching the fish. Even after that has 
been done, any member of the public may come to the 
fishery and, provided that he uses not more than four 
rods and lines, may catch fish therefrom and he does 
not thereby commit any offence of criminal trespass 
or theft. Moxamap Oassim v. Tar Kine Rang. 150 


Burma Prevention of Crime (Young Offenders) 
Act (III of 1930), ss. 16 (e), 24 (b) (Il) - Offender 
between age 15 and 16 years—If can be ordered to 
be detained in Training Schoolifor 4 years—Proper 
order in such cases, indicated. 

Where an offender, ordered to be detainedin the 
Training School under s. 16 (e, Burma Prevention of 
Crime (Young Offenders) Act, for a period of 4 
years, is of age between 15 and 16 years, the order ia 
illegal, since he will have passed his 19th birthday 
by the time the 4 years period of detention expires. 
In such cases the proper order is to detainhim in 
the Training School till he attains his 19th birthday. 
Tue Kine v, Unoose Rang 217 


Burmese Buddhist Law — Gift — Burman 
Buddhist, if can make gift under guise of will— 
Gift affecting inheritance though in accordance 
with ss. 122, 123, Transfer of Property Act (IV 
of 1882),is a nullity. 

No Burman Buddhist can, under the guise of 
making a gift, be allowed, in effect to make a will, 
He cannot set at naught the provisions of his per- 
sonal law as tothe inheritance of his property after 
his death. Where, therefore, his act in making a 
gift, owing to the circumstances under which it is 
made, or the conditions attached thereto, are such 
as to affect the succession to, or inheritance of, his 
property after his death, Buddhist Law must be 
resorted to, to arrive at a decision as to whether 
his action can be maintained, or isinvalid. Where 
the gift deed affects inheritance, it isa nullity, in 
spite of the fact that it was otherwise made in 
accordance with ss. 122, 123, Transfer of Property 
Act, Ma Yar Tar v, U Ta Tp Rang. 799 
—Joint property — Family in patriarchal 

state—No separate property —Everyone working 
for father andafter his death for mother—One 
member going out since boyhood and working 
separately as Government servant—After father's 
deuth he coming back and managing business but 
keeping his own banking account separate—Banking 
account held to be his own personal property 
until contrary was shown. 

A family kept together in a kind of patriarchal 
state: all the family worked for the father and 
after his death for the mother. They had no 
separate property of their own; they just provided 
themselves with board and lodging, clothing and 
pocket money, and worked without remuneration. 
But one of the members did not work like this since 
his boyhood. He had gone out onhis own account 
and was employed in Government office. When his 
father died, he came back and managed the busi- 
ness. But he kept his own banking accounts ag 
distinct from the family accounts: 

Held, that having once been earning his living 
independently in this way and had the spending of 
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it, it was incredible that he should come back to the 
family fold and reduce himself to a position worse 
than that of a hired servant, depending on his 
mother for everything. Prima facie, banking 
accounts in his name would be his personal property, 
and unless and until the contrary was proved they 
must be so regarded. Daw Kytn v. Ma Hra YI 
Rang. 909 
Mortgage — Burman creating equitable 
mortgage—Wife subsequently dying leaving son— 

Mortgage decree—Mortgagor marrying second wife 

—Suit by son for declaration that his mother's 

share was not affected by mortgage decree—Effect 

of second marriage—Husband became sole owner 
of property after death of first wife and increase 
in property enured to benefit of mortgagee. 

After acreation of an equitable mortgage by a 
Burman, his wife died leaving a son. A mortgage 
decree was passed. The mortgagor afterwards 
married again. The son brought a suit for a dec- 
laration that the mortgage did not affect his mother's 
share in the property. The execution of the decree 
was stayed pending the decision of the suit : 

Held, that whatever would have been the position 
if the marriage had taken place before the passing 
of the mortgage decree, it was quite clear that the 
second marriage did not affect the mortgagee’s right 
to retain the full decree it having been passed before 
the second marriage. The mortgage had been 
created during the lifetime of the first wife and, 
assuming that she was not a consenting party to it 
and her interest was not affected by it, on her 
death, her husband, i. e., the mortgagor became the 
absolute owner of the property, subject to the 
mortgage which he himself had created. His in- 
terest inthe property having increased, the increase 
enured tothe benefit of the mortgagee, Maune Oart 
Kuin v. U Ba Rang. 929 

Person burying wife in house compound— 

Inference that he is not Burmese Buddhist,if can 

be drawn. 

A Buddhist of importance may be buried in a 
kyaung compound, otherwise he is buried in the 
ordinary village burial ground reserved for Burmese 
Buddhists, So where a person buries his wife in 
his own house compound and also wishes that he 
should be similary buried, it shows that he is not a 
Burmese Buddhist unless reasons are given for this 
extraordinary mode of burial. Ma Tin v. Ma E NYUN 

Rang. 242 
C. P. Civil Circulars, Circular Ii, 4, Para. KI— 

Suit gainst many defendants—Each having separate 
` Counsel — Suit dismissed with costs—Only one 

Counsel's fee is allowed—Fee to be apportioned 
| equally, 

Where in a suit there are more than one defendants 
and each one of them is represented by a separate 
Counsel but inthe judgment there is a simple direc- 
tion that the suit is dismissed with costs, it must be 
taken fo mean that the Court has not ‘otherwise 
ordered’ and only one Counsel's fee should be allowed 
and that fee is to be apportioned equally between 
the defendants, Har GOVIND v. KIKABBAI Nag. 257 
C. P. Debt Conciliation Act (il of (1933), ss. 8 

(2), 15 (3)—Principal debtor and surety—Debtor 
` going before Board—Statement by creditor giving out 

certain debt but declaring that he would recover it 
_ from surety—Effect of —Whether can recover debt 

an BAC TAAA, of oe bror inder Insolvency 
- Act an e oncesation Act— Contra 

of 1872), s. 126. jika ee 

An express release of the principal debtor coupled 
with a reservation of the oreditor's right to proceed 
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against the surety does not discharge the principal 
debtor. In such a casethe debt is not destroyed and 
the remedy of the surety against the principal debtor 
is not impaired, The position of the surety is two- 
fold: onthe one hand he is liable to pay the debt, 
on the other hand, when he pays the debt, he stands 
inthe shoes of the creditor and he is entitled to 
enforce against the principal debtor all the remedies 
which were available to the creditor. If the liability 
of the surety is c0-extensive with that of the princi- 
pal debtor, his right is not less co-extensive with that 
of the creditor after he satisfies his debt. To enable 
the surety to enforce his right against the principal 
debtor, there are two essential conditions (4) that the 
debt itself must subsist, (it that his remedy against 
the principal must remain unimpaired. Consequent- 
ly the creditor will be entitled to compel the surety 
to perform his promise only ifthe debs subsists and 
the surety’s remedy is unimpaired. 

The liability of the surety, though distinct, 
postulates the existence of the liability of the princi- 
pal debtor. The surety undertakes his obligation at 
the request, express or implied, of the principal 
debtor. It is because the surety pays the principal 
debtor’s debt that he is entitled to enforce the debt 
against the principal debtor after he discharges it. 
When the surety seeks his remedy against the princi- 
pal debtor, he does it in respect of the same debt as 
the one owed by the principal debtor to the creditor, 
It is clear that the debt must exist although the 
creditor may choose to enforce his remedy against 
the surety only to the exclusion ofthe principal 
debtor. Under s.8 (2) of the O. P. Debt Conciliation 
Act every debt of which a statement is not submitted . 
to the Board in compliance with the provisions of 
sub-s. (1) shall be deemed “for all purposes and all 
occasions” tohave been discharged. Where a credi- 
tor declares a certain debt in his statement but that 
declaration is not made for settlement of the debt but 
to intimate that it should not be settled, he cannot 
say tothe Board. “I have this debt to recover but 
I donot wish it to be settled” and maintain neverthe- 
less that the debt subsist in the face ofs. 8 (2) of the 
Act. The words “for all purposes and all occasions” 
cannot be overlooked and they, confronting the eredi- 
tor, make it impossible for him to say that the debt 
exists for the purpose ofits being enforced against 
the surety of the debtor. The original debt cannot 
be regarded as subsisting. Granting for the once 
that it subsists, it cannot be overlooked that under 
s 15(3) of the Debt Conciliation Act, the surety's 
remedy is very substantially impaired. The plaintiff, 
by lifting the burden of the debt off the shoulders 
of the principal debtor’ and laying if on those of the 
surety, cannot shift his own disability entailed by- 
the Debt Oonciliation Act on to the surety, in an 
aggravated form, 

The special authority, viz., Debt Conciliation Board 
has been created to scrutinise the contracts of debtors 
and effect equitable settlement of the debt irrespective 
of the terms of the contracts. The settlement will 
be of no effect unless all the debts owed by a debtor 
are covered by it. It is, therefore, essential thatevery 
debt due by the debtor should be brought to the 
notice of the Board. The Insolvency Act exempts 
the debtor from personal liability and restricts the 
creditor’s remedy to his property whereas the Debt 
Conciliation Act protects both the person and the’ 
property of the debtor from the attacks of the creditor 
and cripples him by demolishing his fortifications of 
contract, although this result is attained by his 
concurrence induced by indirect compulsion. BABU 
Rao v, BABU MANAKLAL Nag. 686 
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C. P. Land Allenatlon Act (ll of 1916}, ss. 25, 
21— Object of s. 25—Application to High Court by 
Deputy Commissioner under 3. 25 (3), whether 
should be presented in person—Powers of Deputy 
Commissioner under s. 25 (2) — Limitation for 
application under s. 25 (2)—Time, when runs— 
Powers of Deputy Commissioner conferred on Sub- 
Divisional Officer under s,21—Knowledge of 
latter ig knowledge of former within meaning of 
s. 25 (2)— Act, if prohibits attachment — Deputy 
Commissioner, if should apply under Act to 
Revenue Authorities. 

The object of s 25 of the O. P. Land Alienation Act 
is clearly to bring to the notice of the Oourt an 
illegality in its decree or order and thus to save the 
property of a certain class of persons. The Act does 
not contemplate that the ordinary rules of procedure 
in respect of the presentation of applications are to 
befollowed for it states expressly that these rules 
are not to apply until receipt of the application. 
Therefore it doesnot matter how the application 
under s, 25 (3) reaches the High Court: all that is 
necessary is that it should arrive whether by post or 
by personal appearance by the Deputy Commis- 
sioner, 

Inthe case of a simple money decree the order of 
attachment involves permanent alienation, mortgage 
or lease of land and so the copies of such orders 
ought to be sent to the Deputy Commissioner under 
8.25(1). Ifit is not sent, then the Courts have 
failed to perform their duty and the Deputy Commis- 
sioner is entitled to apply under s. 25 (2) within two 
months of thedate on which he is informed of such 
order, the manner in which he obtains his informa- 
tion being immaterial. fection 25 (2) allows the 
Deputy Commissioner for presentation of an ap- 
plication only two monthsfrom the date on which he 
obtains the necessary information. The section does 
not lay down any limitation as to the manner in 
which the information is to be received by him. 

Where under s. 21 the Governor-General-in- 
Council has conferred power under the Act on the 
Sub-Divisional Officer, the knowledge of the Sub- 
Divisional Officer is knowledge of the Deputy Com- 
missioner within he meaning of s, 25 

Ifthe property cannot be sold then it cannot be 
attached either. So the prohibition against sale in 
the Act is alsoa prohibition against its attachment. 

Under the Act the Deputy Oommissioner has no 
power to aprly to any Revenue Authority. He is not 
a party to the proceedings and the only action hecan 
take inthe mutter is under 8.25 of the O. P. Land 
Alienation Act. DEPUTY COMMISSIONER v. Firoz Kuan 

Nag. 163 


C. P Land Revenue Act (II of 1917), s. 80— 
Suitto challenge entry in Settlement Record more 
than one year after it is offered to proprietor— 
Burden of proof. 

The object of nazul proceedings is no doubt, that 
disputed matters should be determined then and 
there, and unless the decisions arrived at are 
promptly questioned, they must stand good. The 
provision is certainly salutary, for it is very 
rec in subsequent years to ascertain the precise 
acts. 
The entries of 1892 and 1912 were settlement entries 
binding on the parties if not set aside within one 
year under Art. 14, Limitation Act,read with ss. 78 and 
83of the Q. P. I and Revenue Act of 1881 correspond- 
ing to s. 80 ofthe Land Revenue Act of 1917. Where 
after settlement a parcha is given to a malik makbuza 
and the entry regarding the area is challenged alter 
more than one year from the offering of setilemente 
record to proprietor, the burden of proof is on the 
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plaintifls, who assert that no due enquiry was made. 
SEORETARY oF STATE FoR INDIA IN OoUNOIL v. 
HABIBULLAY Nag. 346 
ss. 169 (1) (a) and ibi, 220 (n)—Partition 
proceedings — Order of Sub-Divisional Oficer 
directing party 10 file civil suit to establish its 
claim within six months—Case kept pending—Order 
submitted to Deputy Commissioner for information 

—Endorsement by Deputy Commissioner that case 

be filed—Order of Sub-Divisional Officer whether 

final—Deputy Commissioner's order tf alters Sub- 

Divisional Officer's order under s. 169 (1) (b), to 

one under s. 169 (1) (a). bets 

In partition proceedings before a Sub-Divisional 
Officer L claimed that certain Jands belonged to her 
exclusively. The Sub-Divisional Officer passed an 
order under s. 169 (1) ih), O. P Land Revenue Act, 
directing L to file a civil suit to establish her claim 
within six months ‘The orderran thus: “I grant 
her (L) time for six months for this purpose under 
s. 169 (1) (b). Till then this case will pend.” This 
order bore an endorsement “submitted to Deputy 
Commissioner for information.” There was a fur- 
ther endorsement by Deputy Oommissioner “Seen, 
Jt is no use keeping the case pending for six months. 
It may be filed. Applicant can review it after the 
Civil Court decision.” The suit was, however, filed 
beyond six months and it was contended that the 
order of the Deputy Commissioner was final and had 
an effect of changing Sub-Divisional Officer's order 
under 8. 169 (1) (b) to one under s. 169 (1) (a): 

Held, that the order of the Sub Divisional Officer 
was final. The order passed by the Deputy Com- 
missioner on submission of the order was merely 
passed in an administrative capacity and he had 
no power in law to vary the order unless in appeal 
or in revision. His order, therefore, had no efiect 
of changing the order under e. 169 (1) (b) to one 
under s. 169 (1) (a). MaADHORAO v., LAXMIBAI 

Nag. 952 
ss. 169 (1), 220 (n)—Order under 8. 169 (1) 

b) to file civil suit within six months—Suit filed 

after siz months—Suit, if barred under s. 220 n). 

Where in partition proceedings a party is ordered 
under s. 169 (1) (b), O. P. Land Revenue Act, to 
file a civil suit within six months but a suit is 
filed beyond such period, the suit is barred under 
s, 220 (n) and the Civil Oourt cannot entertain it, Such 
party hasto face the consequences under s. 169 (2) 
(b) and take its chance before the Revenue Court. 
MaAD..ORAO v. LAXMIBAI N Nag. 952 
ss. 203 (5) (6;(7)—No notification under 

sub-s. (5) — Activities in village mainly commercial 
— Individual resident, if can acquire right of 
transfer—Abadi—Presumption as to ownership— 
Burden of proof —Non-agriculturist in possession 
of abadi si:e- Lis rightto transfer—Such person 
failing 10 show that his transferor hud transferable 
interest—Presumption that transferce got tt under 
license — No objection to his oc:upation — Pre- 
sumption as to terms of occupation - Condition in 
license not to dispose of site—Fatlure to abide, 
uhether works forfeture—Licensee's failure to 
build house for 30 years—License, tf can be 
revoked. 

Provisions of sub-s. (§) to (7) of s. 203, G. P. Land 
Revenue Act, can hardly help an individual resident 
who, to acquire the rights of transfer, would have to 
get a declaration made by the Local Government 
under sub-s. (5) ofs 203, Inthe absence of any 
notification by the Local Government under sub-s, (5) 
of s 203, the fact that the activities in the village 
are mainly commercial will avail nothing. 
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Where the site in suit forms part of the abadi of 
the village, the presumption would be that the land- 
lord of the village is the owner of it. The burden 
would rest on the plaintiffs who claim to be proprie- 
tors to substantiate their plea of ownership. 

Where there is an express prohibition in the 
wajib-ul-are of the village, a non-agriculturist can- 
not claim a rightto transfer an abadi site occupied 
by him. 

Where the plaintiffs or their predecessors who are in 
possession of an abadi site are non-agriculturists, 
they must be presumed to have obtained possession 
ofthe site under some contract with the landlord. 
A transferee in the position of the plaintiffs hasthe 
burden cast on him of proving that his transferor 
had a transferable interest in the abadi site sold by 
him. Where the plaintiffs have not given any evi- 
dence whatsoever to substaniate their claim, it 
would be presumed that those, who acquired the site 
from the landlord, got it under a contract of license to 
occupy the site. Ifthe landlord does not object to 
the occupancy of the site by the transferee inthe 
abadi, he must be presumed to have permitted the 
transferee to occupy it on the same terms as the 
transferor, viz., as the landlord's licensee subject to 
the wajib-ul-arz. 

Where the condition on which the licensees hold the 
abudi sites isthat they and their descendants may 
occupy the sites but cannot dispose of them, any 
attempt to dispose of the site is an infringement of 
the condition attached to the license and must work 
forfeiture. 

A person who has a license to occupy the abadi site 
must use it for the purpose of residence, that is he 
must erect a building on it for his dwelling. His 
failure to do so, would be treated as an infringement 
of the terms of the license and bring about forfeiture 
of the license. Where the licensee does not built for 
such a long period as 30 years, it is a good evidence 
to show that he has no intention of ever building a 
house on it, and in euch circumstances, the license can 
be revoked, OHnHAGANLALSA V, NaTHUSINGH 





i Nag. 936 
—8, 220 (n). Sze O.P. Land Revenue Act, 
1917, s. 169, (1) ta) 952 





s, 222— Applicability of s. 222, C. P. Land 
Revenue Code, is a question of law after ascertain- 
ment of facts—“Waste land" whether applies to 
chabutra which is vacant and unoccupied— 
Demarcation, inference of. 

The question of the applicability of s 222, O. P. 
Land Revenue Act, 1917, is one of law after the facts 
have been ascertained and no special meaning isto 
be attached to the phrase ‘wasteland’ and it willapply 
to the site of the chabutra which is vacant and un- 
occupied. As for demarcation it is to be inferred 
from the preparation of the maps which shows that 
the land must have been measured. Demarcation is 
necessary and implied operation in the settlement 
work and it will be presumed that steps were taken 
according to law. SECRETARY or ŜTATE For INDIA IN 
CounoIL v. HABIBULLAH Nag. 346 


C. P. Local Self-Government Act (IV of 1920), 
ss. 23 (1), 2 (2)— Notification under s :3 tl; can 
be issued in respect of any market—Right, if 
absolute—Court, when can set aside notification— 
Plaintiff not entitled io levy tax, ete.—Notification, 
af yaad any rights—“Controt” ins, 23(1), mean- 
ing of. 

Under s. 23 (1), O. P. Local Self Government 

Act, 1920, the Local Government is given power 

to order by notification that the right of levying 
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fees and tolls and of controlling any market shall 
vest inthe District Council and independent Local 
Board. This applies to any market which cor- 
responds to the definition of market given ins, 2 (2) 
of the Act. Section 23 (3) of the Act gives to 
certain persons, the right to avoid these conse- 
quences resulting from such notification by in- 
stituting a suit within six months for the can- 
collation of the notification. It follows that the 
rights of Government to issue such a notification 
are not absolute Government cannot prejudicially 
affect another's vested interests by such a notifica- 
tion under this section if that other chooses to sue 
within the time allowed. If he does not, then, 
of course, his right of protest goss and he 
loses whatever rights he might once have had in 
this respect. But if he does sue, then the intention 
of the Legislature is that the Oourts should inter- 
vene and protect him by cancelling or amending 
the notification. 

The owner of a market has in general a right 
to levy fees and tolls but these rights can be 
curtailed in various ways, one of which is custom. 
Where the village wajib-ul-arz says “nobody has a 
right to make collection from the bazar”, in so far 
as the notification directs that “the right of levying 
fees and tolls” in this market shall vest in the 
District Council, it does not infringe any of the 
plaintiffs’ rights, for they have none. Whether others 
are affected or not is no concern of theirs. They have 
their remedies and if they are content not to pursue 
them, the plaintiffs cannot do soon their behalf, 

“Control” as used in s. 23 (1) cau only mean to 
manage or to regulate Krisinarao V. SEORETARY OF 
STATE ror INDIA IN COUNOIL Nag. 736 
C.P. Tenancy Act (| of 1920), s. 9. Sez eee 

155 

S. 12 (4)—Scope of—One tenant executing 
deed of relinquishment in favour of another in 
settlement of dispute regarding right to holding of 
deceased tenant—Whether amounts to transfer— 

Document, if can be admitted for registration. 

Section 12 (4) of the ©. P Tenancy Act, prohibits 
registration of documents which purport to contra- 
vene the provisions of that section. Transfers except 
those mentioned lateron inthe section are prohibited, 
Where a deed is a settlement of a dispute between two 
persuns each of whon claimed a right to the holding 
of a deceased tenant, one of them merely stating that 
for valuable consideration she gives up her claim 
the deed blots out her interest but does not neces- 
sarily convey any title to tho other party. There is, 
consequently, no transfer of title and therefore no 
contravention of s. 12. It follows, therefore, that the 
document of this nature can be rightly admitted to 
registration SAHAUDRA Bar v. Suri Dro RADHA 
BALLABSJI Nag. 57 
s, 89—Relinquiskment by occupancy tenant 

in favour of landlord temple—Tenant one of 

trustees of temple—Tenant, if can hold deed on 
behalf of trustees—Delivery of deed, if sufficient 

under s. 89. 

An occupancy tenant executed a deed of relinquish- 
ment in favourof the landlord temple. The tenant 
was one of the panchas and therefore, would prima 
facie have had authority to hold the deed on behalf 
of the Committee till they were in a position to con- 
sider the matter: 

Held, that in the circumstances, that amounted to a 
sufficient delivery of the deed. Therefore the pro- 
visions of s. 89, OC. P. Tenancy Act, were satisfied. 
Saraupra Bat v. Suri Deo RADHA BALLABEJI 

Nag. 57: 
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Child Marriage Restraint Act (XIX of 1929), 
ss. 9, 5— Complaint—Case under s. 5 sent by 
Magistrate to Police Officer for investigation— 
Letter by such officer to Mugistrate—Letter held not 
“complaint” but only “ Police report.” 

When a Police Officer investigates a non-cogniz- 
able case under the orders of a Magistrate, the report 
which he makes, at the end of his investigation, is 
of the same nature as a report made under s, 197, 
Criminal Procedure Code, and such a report being 
a Police report is not a“ complaint”, though if a 
Police Officer acting without instructions trom a 
Magistrate reports a non-cognizable offence to a 
Magistrate with a view to the Magistrate taking 
action, this is a complaint. 

An offence under s. 5 of the Child Marriage 
Restraint Act, XIX of 1929, being punishable only 
with simple imprisonment upto one monthor a 
fine of Rs. 1,000, or both under Sch. HI, Criminal 
Procedure Code, is not cognizable: so when sucha 
case is forwarded to an Assistant Superintendent 
of Police for investigation a letter written on behalf 
of the Assistant Superintendent of Police to the 
District Magistrate isa ‘ Police report” and not a 
“complaint.” JAGDEO PANDAY vy, N. U. HILL, ASSISTANT 
BUPBERINTENDENT OF POLICE, MYITKYINA Rang. 694 


Civil Procedure Code (Act V of 1908), s. 2 (2)— 
Suit by lambardar against defendants for charge 
against property in their hands for land revenue 
paid by him—No charge found against some of 
them and, therefore, discharged — Order of dis- 
charge heid decree and appealable. 

Where in a suit ‘by alambardar against certain 
persons for recovery of the amount of revenue paid 
by him and a charge on the property in their hands, 
the Court finding that there is nu charge on the 
property in the hands of some of the aefendants dis- 
charges them from the suit, the order of discharge 
is a final adjudication of the most important point 
of issue between ‘the parties and amcuats toa dec- 
ree within tne meaning of s 2 (%,, Uivil Procedure 
Code, and is, therefore, appealable. CHETANLAL v. 
Dov G.8. Guerra Nag. 33 


ss, 2 (2), 115, O. XLI, r. 3—Appeal dis- 
missed as time-barred before it is admitted and 
registered—Order, whether decree—Order, tf within 
jurisdiction—Interference in revision. 

Obwter.—An order dismissing an appeal as being 
time-barred before it has been admitted or registered 
is a decree, 

The Uode of Civil Prccedure does not in terms 
entitle an Appellate Court to reject a memorandum 
of appeal before registering it on the ground that it 
is out of time. In so rejecting the memorandum the 
Appellate Court assumes 4 jurisdiction which it 
does not possess, and its order can be interfered with 
under s. 113. SupHansu Bausan PANDEY v, Majo 
Brsr Cal. 361 
8, 11. Sez Res judicata 580, 649 
S. 11—Lssue an former suit decided by trial 

Court—Appetiate Court refraining from deciding 

it—-Lf can be deemed to have been finulty decided. 

Wherein a previous suit between the same parties 
the trial Court decided a certuin issue but the Ap- 
pellate Court expiessly refrained from deciding it, 
the issue cannot be said to have been iinally decided 
within the meaning of s. 11, Oivil Procedure Vode, 
and it can be raised in a subsequent suit between 
the same paities. MUHAMMAD ABDUL AZIZ 9. QULAM 








JULANI Mad. 590 
-——— S$. 11, Expl. IV. Sze Res judscata—Uvn- 
structive 376 





— §.11, Expl. QV)—Matter in wssue—Praming 
of issue, if nevessary —Suis for tnjunctioa— 
e 
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Defendant claiming right of way as defence— 

Clatm argued and decided by Court—Claim, 

whether matter in issue. 

It is not essential for the purpose of s.11, Expla. 
IV, Civil Procedure Code, that an issue should have 
been framed. Anissue which has been decided by 
the Court, although the issue was not in fact neces- 
sary or proper to be tried, will operate as res judicata. 

In a case the defendant's claim toa right of way 
was set up by way of defence to the plaintiff's prayer 
for an injunction. Itwas not only raised in the 
pleading, but argued and supported by evidence at 
the trial, and decided by the Court : 

Held, that the defendant's claim to a right of way 
was made a ground of defence tothe plaintiff's suit 
and must be deemed to have been a matter in issue 
in that suit. MUHAMMAD ABDUL AZIZ V GULAM JULANI 

f Mad. 590 
———~ 8.11, O. XXII, r. 1~EHzpl. V to s. 11, 
applicability—Plainttff asking decree against joint 

Hindu family including minor sons—Claim against 

sons withdrawn—Withdrawal, if operates as res 

judicata under s, 11—Or whether comes under 

0. XXIII, r. 1. 

Explanation V to s. 11, Civil Procedure Code, can 
be invoked only in respect of any adjudication made 
by the Court. The fact that the plaintiff who, in 
the first instance, asks for a decree against the 
joint family property so far as the interests of the 
minor sons therein are concerned, subsequently with- 
draws his claim as against them, can only bring 
the case under O. XXII, r. 1, Civil Procedure 
Code. The result of such a withdrawal is not to 
bring in the operation of the rule of res judicata 
embodied ins, 11 but only to entail the statutory 
penalty enacted in O. XXII, r. 1, itself, viz., that 
no fresh suit can be instituted against those de- 
fendants on the same cause of action. PERIABWAMI 
v. VAIDBILINGAM PILLAI Mad, 359 


ss. 13, 44—Foreign Courts,whether of com- 
petent jurisdiction, how determined — Personal 
action im Court in Native State—Cause of action 
arising there—Defendant resident in British India 
not residing there at time of suit—No submission 
to jurisdiction—OCourt, ij of competent jurisdiction 

—British Court authorised by British Parliament 

to try sutt against British resident in British India 

where cause of actton arises in British India— 

Decree by British Court, if can be enforced in 

British India — Value and force of foreign judg- 

ments— Non-resident foreigner, when can be said 

to submit to jurisdiction of foreign Court, 

The question whether the foreign Court wasa 
Court of competent jurisdiction must be determined 
not by the territorial law of the foreign State but by 
the rules of Private International Law. 

In a personulaction a foreign Court has jurisdic- 
tion inan international sense if \l; the defendant is 
the subject of the foreign country in which the judg- 
ment has been obtained ; or (2) he, the defendant, is 
a resident in that foreign cvuntry when the action 
began ; or(3) where the defendant in the character 
of & plaintiff had selected the forum in which he is 
afterwards sued ; or (4) where he, the defendant, had 
voluntarily appeared in that Court and submitted to 
its jurisdiction ; or (5) where he, the defendant, had 
coniracted to submit himself to the foreign forum in 
which the judgment was obtained. There may 
possibly be a sixth case, namely where the defen- 
dant has ieal estate within the foreign jurisdiction 
in respect of which the cause of action arose while he 





_ was within that jurisdiction, No territorial legislas 
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tion can give jurisdiction, which any foreign Court 
ought to recognise against absent foreigners who 
owe no allegiance or obedience to the power which so 
legislates. The rule is that cause of action is nota 
general ground of jurisdiction recognized by Inter- 
national Law. 

The case may be otherwise where the non-resident 
foreigner is a subject of the same sovereign power, 
which legislates. Thus British Parliament may 
confer power on a British Cou1t to try a suit against 
a British subject resident in British India where 
the cause of action or part thereof arose in Great 
Britain anda decree passed by a British Court can 
be enforced in a British Indian Court, if it does not 
in other matters offend against other rules for enforc- 
ing foreign judgments But in the absence of an 
express power conferred by the British Parliament 
the Legislature of Ceylon, say, cannot by giving 
Courts within its territory jurisdiction to try suits 
against a non-resident British Indian subject where 
thecause of action arose within Oeylon, confer on 
judgments of its Courts extra-territorial operation, 
although the defendant is a subject of the same 
sovereign, namely the King of England, and judg- 
ment passed in a suit instituted there on such a 
ground would be refused recognition in British India. 

A judgment pronounced by a domestic tribunal 
has its force and sanction on the ground that it isa 
judicial order of the sovereign pronounced by the 
mouth of one of its tribunals and socan be enforced 
by processes of execution within its territories. A 
judgment of a foreign tribunal cannot obviously 
have its force and sanction on sucha ground. It has 
no right to claim recognition beyond jurisdiction, 
but the comity of nations accords to sucha judg- 
ment a certain recognition. Such recognitions are 
accorded by different countries on three distinct 
principles, namely : (1) The foreign judgment may 
be adopted by the domestic Oourt as its own, and 
admitted to execution within its jurisdiction. This 
is done in many of the countries on the continent of 
Europe. This is a system of express co-operation 
ofthe domestic Courts with the foreign Courts. 
Section 44 recognises this principle only with regard 
to particular classes of foreign Courts, namely Oourts 
situate within the territories of Native Princes or 
States in alliance with His Majesty. In the case of 
such Courts the Governor-General in Councilhas to 
jasue a notification under s. 44, Civil Procedure Oode; 
(2) The foreign judgment may be received as evi- 
dence of the creationof an obligation. This is the 
footing on which English Oourts proceed, and this 
isthe basis of s. 13, Oivil Procedure Oude. (3) The 
foreign judgment may be received as evidence of the 
original obligation in.a suit brought onthe primary 
cause of action. This is the principle adopted ina 
few European States,e. g, Spain, Norway and 
Sweden. eof . 

A suit was brought in a Court in Danhata in Cooch 
Behar State, cause of action arising there. The defen- 
dants were not the subjects of that State. They 
were residents of British India and they resided at 
the date of the suitand at all material times in the 
District of Gauhatiin ‘British Jodia. Their appear- 
ance in the Court was not as plaintifis. They had not 
entered into contract with the plaintifis agreeing 
to be sued in Cooch Behar and the cause of action 
had no reference to their immovable property situat- 
ed in the- State. A decree was passed and ib was 
sought tobe executed by the plaintiffs in British 
India, namely in’ the Court of the Munsif, who dis- 
missed the application on the ground that the decree 
was g nullity, Subsequently under the provisions of 
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s. 13, Civil Procedure Code, a suit was filed to enforce 
thejudgment of the Court of Danhata : : 

Held, thatthe Danhata Court was not a Court of 
competent jurisdiction within the meaning of s. 12, 
Oivil Procedure Code, and the suit to enforce the 
judgment of that Court had been rightly dismiss- 
È 


Held, also, that the plaintiff's sole remedy was to 
apply for execution of the decree passed by the 
Danhata Court and hissuit was not maintainable. 
Even if the plaintifiin this case had two remedies, 
e g.,to institute a suit under s. 13 or to apply for 
execution under s, 44, these remedies were of the 
same nature and scope and were therefore alternative 
remedies, and he having elected the latter remedy 
and having been unsuccessful, could not again sue 
under s.13. He was barred on thé well-established 
principles relating to election of remedies, 

Held, further, that the question as to whether the 
decree passed by the Danhata Court was a nullity 
or not was concluded by the general principle of 
res judicata by reason oforder passed by the Munsif 
by which he refused execution. It is well settled 
that when a decree of a foreign Court is sought to 
be executed in a British Indian Court under the pro- 
visions ofs 43, all objections which would be open 
to a defendant in a suit instituted under s. 13 of the 
Code to enforce a foreign judgment, would be open 
to the judgment debtor, The Munsif of an executing 
Court had jurisdiction to decide the question whether 
the Danhata Court was a Court of competent jurisdic- 
tion and his decision on this point was final between 
the parties. 

Ifa non-resident defendant appears in a foreign 
Court, pleads that that Court has no jurisdiction and 
also pleads to the merits,he submits to the jurisdic- 
tion of that Court voluntarily. Having taken the 
chance in that Court he cannot be allowed to turn 
round and impeach the judgmenton the ground 
of incompetency of the Court passing it whenit is 
sought to be enforced in another country. It may be 
that he voluntarily submits to the jurisdiction. of 
that Court when he appears but does not plead to the 
merits. OuormAL Batoaanp Firm v. KASTURI ÜHAND 
SERAOJI Cal. 380 


-—— 8, 20 — Liquidator of Society at Midnapur 
sending letter of demand Hs. 1,873 on member at 
Alipore or threatening certificate of equal value— 
Member claiming that he had ceased to be member— 
Suit by himat Alipore Court claiming that he was 
not liable to Society and counter claiming Hs. 300 
—Threatened demand valued at Rs, 50 only— 
Cause of action, where arises — Alipore Court, if 
has jurisdiction—Plaintiff, if can value threatened 
certificate in the manner done. 

A ‘cause of action’ consists of the entire set offacts 
which give riss tothe claim. It includes everything 
which, ifnot proved, gives the defendant anim- 
mediate right to judgment. It includes every fact 
whichis material tobe proved to entitle the plain- 
tiff to succeed. 

A liquidator of a Co-operative Society at Midnapur 
sent aregistered letter to a member of the Society 
residing at Alipore demanding Rs, 1,875 due to the 
Society and threatened a certificate in the alternative. 
The member filed a suit in Alipore claiming that he 
had long ceased to bea member and was not hable for 
any debt, He made a counter cleimof Rs, 300 as due 
to him from the Society and valued the threatened 
certificate of Rs 1,875 as worthonly Rs. 50 for pur- 
poses of jurisdiction. The Alipore Court held that 


| ibhad jurisdiction to entertain the suit, since accord. 
. 
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ing to it the cause of action arose within its jurisdic- 
tion: 

Held, that the plaintiff in order to succeedin the 
suit had only to show that the assessment made upon 
him by the liquidator was wrong. As soon as he 
had proved it, he would be entitled tosucceed. It 
was not necessary for him to prove that he received 
a registered letter of demand from the liquidator. 
Therefore the Court below committed an error of law 
in holding that there was a territorial jurisdiction of 
Alipore in this suit. 

Held, further, that though the value of action was 
the value to the plaintiff and though the mere demand 
or a certificate or even a decreefor Rs. 1,875 would 
not be equaltoa cash sum of Rs. 1,875 the plaintiff 
could not value the threatened certificate to be worth 
only Rs. 50 tohim, Beni MADHAB SIKDAR v, SARAT 
OUHANDRA JANA Cal. 221 


——-— 8. 39 (1) (a), (b) and (¢)—Powers of trans- 
feree Court are not limited even in cases falling 
under cls. (a), (b) and (c) of s. 39 (1). 

Even in a case falling under sub-els. (a), (8) or (c), 
of s. 59 (1), Civil Procedure Code, it is not right 
to limit the powers of the Court to which the dec- 
ree issent, Those clauses only deal with the circum- 
stances justifying a transfer and they need not 
necessarily define the powers of the Court to which 
the decree is sent for execution, because that is 
provided for in other sections of the Oode, ABDUL 
Hariz SAHIB v, ABDUL SUKKUR SAHAB Mad. 328 


~———— $8, 39, 41—Decree passed by A Court sent 
under s. 39 to B Court for execution—B Court 
striking off execution in part satisfaction and 
ordering that -A. Court be informed of the result— 

Order not directing preparation of certificate under 

8. 41 or returning of certificate to Court A—Subse- 

quent execution application to Court B—B Court, 

tf has jurisdiction. 

A decree was passed by A Court and sent for 
execution under s. 39, Civil Procedure Code, to Court 
B. :The Court Bupon an application by the deeree- 
holder struck off the execution in part satisfaction 
and the order directed that the Court which had sent 


: the decree should be informed of the result of the 


execution. Theorder did not contain any direction 
that a certificate should be prepared under s, 41 or 
that the certificate received from the Oourt at A 
should be returned to the Court at A. The decree- 
holder subsequently applied for execution to B 
Court: 

Held, that the mere giving of information of the 
result of the execution so far was not at all the action 
of a Court terminating its jurisdiction inregard to 
the execution certificate which had been received 
from the Court at A under the provisions of s. 39 and 
O. XXI, r.6. There was no intention whatever that 
the certificate from the Court at A was to be re- 
turned and that the jurisdiction of the Court at B was 
to be terminated. Ram Basu v. Sanwar Das All. 412 
~ 8, 42 — Transferee Court, if can order 

simultaneous execution or transfer decree for execu- 
tion to another Court—‘Final order” within mean- 
ing of Art, 182, cl. (5), Limitation Act—A pplication 
for transfer of decree—Uourt ordering remedying 
defects—Order, held not final. 

Section 42, Uivil Procedure Code, does not give 
power to the transferee Court to order simultaneous 
execution or to send the decres to another Court for 
execution, What is material under the amended 
Art. 182, cl. 5, Limitation Act, is the date of the final 
order onthe application and not the date of the ap- 
plication, Theorder need not be an order onthe 
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merits or a judicial determination of the matter in- 
volved in the application, but the words ‘final 
order' imply that the proceeding has terminated so 
far asthe Court passing itis concerned. It cannot 
mean the ‘last order’ in point of time, irrespective 
of whether it terminates the proceedings so far as 
the Court is concerned. Where therefore the Oourt 
makes an order granting further time for remedying 
the defects in an application made to it for transfer of 
the decree, the proceedings are not terminated and 
the order is not a final order within the meaning of 
cl. 5, Art. 182, Limitation Act. Mutrao Rama REDDI v. 


MOTILAL Daca Mad. 753 
———— 5, 44. Bes Civil Procedure Code, 1908, 
s. 13 380 


———— 8. 44—Notification under s, 44—Effect on 
decree of Native State. 

A decree of a Court of a Native State does not 
cease to be the decree of a foreign Court simply 
because a notification under s. 44 of the Code has 
been issued. The provisions of the Civil Procedure 
Code relating to transfer of decrees for execution 
apply only to decrees made by British Indian Courts 
and transferred to other British Indian Courts. Section 
44 only alters the procedure for enforcing foreign 
judgments of a particular class, namely those passed 
by Native States, where the necessary notification has 
been issued by the Governor-General in Oouncil. 








CuormaL Batouanp Firm ~v. KASTURI OHAND 
SERAOJI Cal. 380 

- 8.47 
Szx Civil Procedure Code, 1908, s. 145 964 
Srg Oivil Procedure Code, 1908, O. XXI, 1.16 628 
———— 8.47 Sen Mesne profits 920 
s. 47 — Conditional attachment before 


judgment — Decree ex parte — Attachment not 
made absolute — Execution — Objection by pur 
chaser of property from judgment-debtor after 
decree — Court holding that objector had no locus 
standi but givingsome relief by directing decree- 
holder toissue notice upon judgment-debtor under 

0. XXI, r. 22, Civil Procedure Code (Act V of 

1908) and that property should be again attached 

before bringing to sale — Order of Court comes 

under a. 47 and decree-holder has right of appeal. 

Where ina case a conditional order of attachment 
of property before judgment is made and an ex 
parte money decree is subsequently passed and in 
execution of such decree the purchaser from the 
judgment-debtor after the decree puts in an objection 
before the conditional order of attachment is made 
absolute and the Court holds that the objector has no 
locus standi to object but at the same time proceeds 
indirectly to give him some relief by holding that 
as the provisional attachment had not been made 
absolute, the decree-holder will not derive any 
advantage from the provisional attachmentand he 
must again attach the property before bringing in 
thesale and that the decree-holder must issue a 
notice upon the judgment-debtor under O. XXI, r. 22, 
the action taken by the Court is in effect under 
s. 47, Civil Procedure Oode, and the decree-holder has 
a right of appeal. .Amopinr Dasst v. RAGHU Nats 
MULLICK : oh Cal 166 
———— 8. 47—Decree for possession of property— 

Damages in respect thereof arising subsequently— 

Suit for damages, if barred. 

Where a claim for damages in respect of a property 
arises subsequent tothe decree for possession of the 
property, it is not a claim arising under s. 47, Civil 
Procedure Oode, GANGAMMA v, Manapata BHATTA 

Mad. 920 
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——— §.47, 0. XXI, r. 16—Assigninent of decree 
~—Haecution by assignee—Hxecution dismissed on 
ground that it was fraudulent—Suit Jor declara- 
tion of validity of assignment, if marntainadle. 
Where in execution ot a decree by the assignee 

the judgment-cebtor contends that tle assignment) 

was bogus and witnout consideration, the exccuting 

Court can decide the question and an appeal lies 

from its decision. Wuere the Court dismisses the 

execution application holding that the assignment 
was bogus and fraudulent, the assignee cannot in- 
stitute a separate suit for a declaration that the 
decree was validly assigned in his tavour, 
Bato. AND PRATAPMAL MARWADI v. Kaouku Nag 445 


8. 48—Decree-holder, if entitled to extended 

period of limitation as provided by ss. 6, 7, 

Limitation Act LX of 1908) incase under s. 48, 

Civit Procedure Vode. 

Section 6, Limitation Act, is expressly limited to 
cases where linutation is prescribed im Sch. 1 to the 
Act, and where limitation is proviaed for 1n some Act 
outside the provisions of the Limitation Act, such 
special limitation is not sffected by BB. vors. 7. 
As s. 48, Civil Procedure Code, specially provides 
for. limitation, it is not govemned by the provisions 
ofs.6or s. 7, Limitation Act. Consequently the 
decree-holders are uot entitled to that extended 
period, KARTIO Op aNpRa MUKHERJEE V, BATA KRISLNA 
Roy tal 212 


S. 48 (1) (b)—Deeree modified by Patna High 
. Courtin 1920-—Haecution transferred to Court 
-within jurisdiction of Calcutsue High Court— 
Appeal by judgment-debtor to Calcutta High Court 
jrom order aismissing his objection to executzon— 
Appeal.dismissed— Application Jor leave to appeal 
to Privy Vounctl—Compromise pending application 

— Decree on compromise by Caicutta High Court in 

lyzt—Order heid subsequent oraer by competent 

Court—Limitaiwon under s,48ran from this order 

anu not aute of original decree in 19.0. 

‘There was a suit tor accounts in the Court of the 
Subordinute Juuge of Purulia and it was decreed un 
September 16, lyo. ‘his decree was mouitied by 
the high Court at Patna on December t, 1920, There 
weie two executions. A third execution Case was 
transierred to Asuusole within the jurisdiction of the 
Calcutta High Court and executed there on March 
z3, 1925. Upon an objection unuer s., Civil Pro- 
cedure Code, there was a miscellaneous case and it 
was dismissed by the Asansole Court on August 7, 
1925. ‘Then there was an appeal to the Calcutta 
High Court anu it was dismissed on July 25, 1927. 
‘Thereafter an application fur leave tu appealto His 
Majesty ın Council was filed. While it was pending 
betore a bench, a compromise Was arrived at petween 
the judgment-aebtur on the one hand and the deciee- 
holders cn the other. The cumpromise petition was 
tiled on December 5, 1427. The arrangement was that 
the judgment debtor would pay the amount 10 certain 
instalments, ‘The High Court passed a decree In 
terms of the compromise on Iepruaiy 20, i9%5. On 
the delauls of judgmeut-debtor, the decree-holder 
applied in ibä4 for execution. ‘Lhe judgment-debior 
objected on the ground that it Was varied by nuita- 
tion unders, 48, Civil Prucedure Uude as it was more 
than 12 years ot the original decree made in i9zU: 

Held, that the order ut the High Court which was 
made on February 2U, lyzs, and which was included 

in the application fur execution was in the nature of a 
subsequent order made by a competent Court under 
g. 48 (1) (b), ln any case the parties had by their 
‘agreement substituted the decree as modified by the 
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petition of compromise for the original decree and, 
having regard to all the circumstances, it was compe- 
tent for the decree-holders to apply for exeeution of 
the decree which was not barred. Therefore limitation 
must Jun as from February 20, 1928, and consequently 
it was within time. KARTIO O.anpBA MUKHERJEE Y. 
Bata Kersana Roy Cal. 212 


s, GO—"Debt" means perfected and absolute 
debt. 

A debt is an obligation to pay a liquidated (or 
specitied) sum of money. The word “ debt” ins. 60, 
Civil Procedure Cude, means an actually existing 
debt, that is, a perfected and absolute debt. A sum 
of money which might, or might not, become due, or 
the payment of which depends upon contingencies 
which may or may not happen, isnot a debt. Beis 
Kumar v. NAUBANGI LAL Lah. 634 


——— ss. 60, 73 as amended by Act IX of 
1937 —Amendment of s. bu, whether affects s. 73. 
All that the amendment tos. 6U, Civil Procedure 

Code, provides is that in respect of proceedings 

arising out of any suit instituted after June 1, 1937, 

the amount attachable vut of the salary of anem- 

ployee inu Railway Uompany is half the amount of 
that salary over a hundred rupees. The amendment, 

however, does not affect the provisions of s. 73, 

Crvil Procedure Code. Consequently a holder of a 

decree obtained in a suit brought after 1937, has a 

right under s. 73 to come in for a share in the 

rateable distribution of salary attached under a 

decree, KEWALMAL SALAMATBAL V, KRODRIGURS F. G. 

Sind 682. 

——s, 64—Altachment of lands before gudgment 
—Decree passed— Mortgage of tands—Laecusion by 
decree-hoider—Kent for certuin period attached 
—Lecree-holder uppornted Keceiver to collect rent 
—Suit by mortguyee clatming rent of attached 
land—Morigaye, tf vord under s. 64—Mortgagee, 
if entitved to 71ent against itecewer, h 
tiaiatif attached certain lands pefore judgment 

in suit. Subsequent to the decree the Janus were 

mortgaged, Aiverwarus the decree-holder in execu- 
tion ot his decree attached the rents of those lands 
for a certain period, he himseif being appointed 

Receiver to collect them, The mortgagee brought a 

suit claiming rents of the lanas. The Receiver 

decree-hulder contended that under 8. 64, Civil Pros 
ceduie Uode, the morgage being void he and not 
the mortgagee was entitled to the rents: : 
Heid, that the claim of the decree-holder Receiver 
arose under the second and not the first attachment, 
and the decree-hoider was appointed Receiver under 
the second attachment. ‘Che transfer in favour of 
moityagee was antecedent to the second attachment 
under which the Keceiver claimed rents. The mort- 
gage, therefore, was nout vord under 8. 64. Con- 
sequently the contention ot the deceiver could not 
prevail und the mortgagee was entitled to the rents 

us against the Kecelver, AMBI V. Kenan Mad, 218 

—-——~s Go—Heal purchaser ullowed to remain 
in adverse possession for more thun 12 years, af 
entitled to sue Jor possession on tatie 30 acquired 
—Wneirher it w necessary Jor them 10 aver or 
prove that auction purchase was made on their 
oehulf, 4 
Wuse the certiied purchaser is a plaintiff, the 

real owner, it in possession, and if that pussession has 

been honestly obtained, 15 nob precluded bys 66, 

Civil Procedure Code, irom showing the real nature 

ofthe transaction. While s. 66, Uivil Procedure 

Uode, protects the certified purchaser, 80 long as he 

retains the possession given bim by the Uourt, from 
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a guit by the true owner, if he allows the real pur- 
shaser ‘being the true owner’ to get possession, the 
section does not enable him to gue for possession, 
because possession has come into the hands of the 
grue owner, who is entitled to it Where, however, 
Whe real purchasers have been allowed to remain in 
radverse possession for more than 12 years before dis- 
possession, they areentitled to sue for possession on 
tthe title so acquired under the Limitation Act, and 
it is unnecessary for them to aver or prove that the 
auction purchases were made on their behalf, 
MUHAMMAD Sates Kuan v. Nog Farma BRGAM 

All. 483 


$. 73. See Bombay Oo-operative Societies 


Act, 1925, s. 59 (1) ib) 709 
——— §. 73 as amended by Act IX 011937. 
Sze Civil Procedure Code, 1908, s. 60 as amended 
by Act IX of 1937 682 
= 8. 73— Execution application only for 
rateable distribution rejected — Appeal, if lies. 

Where anapplication for execution by a decree- 
holder praying only for rateable distribution is 
rejected, theorder comes under s. 73, Oivil Procedure 
Code, and is not appealable. Mausus Hussain KHAN 
p. PUNJAB NATIONAL BANK, LTD. LAHORE Lah. 459 
——_——$. 73, O. XXI, r. 89—* Assets” in s. 73, 

whether include money held by Court to satisfy 

decree—Money devosited under O. XXI, r. 89, if 
can be rateably distributed. 

A deposit made by a judgment-debtor for the 
purpose of setting aside an execution sale under 
0. XXI, r. 89, Civil Procedure Oode, can be regard- 
ed asan asset liable to rateable distribution under 
8. 73 of the Code. 

The expression ‘assets’ ins. 73 of the Oode clear- 
ly ‘includes assets held by the Court, the ultimate 

urpose of which is to satisfy decrees outstand- 
ing against a judgment-debtor. The source from 
which such assets originated is immaterial’ 
pends they are in the custody of the Court. 

HITTAGONG URBAN Co-OPERATIVE BANK, LTD. v. INDO- 
Burman Travers BANK, LTD. Cal. 607 


— $. 75,0. XXVI, rr. 1, 8— Conditions and 
limitation inr. l andr. 8 (a) (b) not existing— 
Consent of parties—Evidence recorded by Com- 

missioner— Admissibility — Opinion of Commis- 

sioner, whether admissible in evidence— Parties 

agreeing to appoint Commissioner for particular 

purpose—S. 13 and O. XXVI, if apply. 

With the consent of the parties, the evidence of 
@ person in cases where the conditions and limita: 
tions laid down in r.1 or cls. (a) and (b) of r.8 
of O. XXVI, Civil Procedure Code, do not exist, 
may be admissible in evidence. In the case of con- 
sent of the parties, it would not be necessary that 
the conditions and limitations prescribed in r. 1 of 
0, XXVI should exist. Section 75 and O. XXVI, 
deal with cases in which a Commissioner is ap- 
pointed either by the Court suo motu or on the 
application by either party. These Rules do not 
apply to the cases in which the parties consent or 
agree to the appointment of a Commissioner for any 
particular purpose. The evidence recorded by the 
Oommissioner is, therefore, admissible in evidence. 
As regards the report of the Commissioner about 
his opinion, it is no evidence. Goran Das v. JAGAN- 
NATH PRASAD Al 118 
8. 92—Public trust—Rules to determine 
nature of trust—Substance of trust and intention 
of creator must be looked to—Only Rs. 353 out of 
income of Rs, 1,300 dedicated in favour of public 
~—Trust held was public trust. 

eo 
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There isnohsrd and fast rule that merely bes 
cause there are certain provisions in favour of pri- 
vate individuals and certain others in favour of 
the public, that, therefore, the case falls within or 
without the class of public trusts to which s. 92, 
Civil Procedure Code, applies. The words “ public 
trust of a charitable or religious nature " should 
be given their ordinary meaning and the real sub- 
stance of the trust and the primary intention of the 
creator of the trust must be looked to in every case. 

Where a wakf under which Rs, 353 were to be used 
for public purpose out of an income of Rs. 1,300 a year 
from wakf property : 

Held, that there was public trust under s. 92. 
Massreat Hossain v. HossAIN Aumap CHOUDHURI 

Cal. 842 


8. 92—Suit for accounts by trustee against 
co-trustee—Section, if applies—Nature of relief 
prayed for, whether conclusive and exclusive test 
in determining its applicability. 

It was never intended, thats, 92, Civil Procedure 
Oode, should take away the right of a trustee to 
launch a suit for an account against a co-trugtes, 
unless he obtained the approval of the Advocate- 
General, sub-r. (2) of s. 92, though expressed in 
general terms, must be read along with sub-s. (1) and 
it follows on such reading that: It is not every suit 
claiming any of the reliefs specified in sub-s, (1) that 
should be brought with the consent of the Advocate- 
General, but those suits only which besides claiming 
any of those reliefs are brought by individuals as 
representatives of the general public. Ina suit for 
accounts by a trustee against a co-trustee the 
relief though it may be ofthe kind mentioned in 
s. 92 (1) is not sought in the larger interests of 
the public but is merely forthe purpose of vindi- 
cating the private rights of one of the trustees and 
of enabling him to discharge the duties and liabili- 
ties which are imposed upcn him by the trust. The 
section, therefore, does not apply to such a case and 
nosanction of the Advocate-General is necessary. It, 
therefore, is not right to make the nature of the 
relief prayed for in a suit the conclusive and exclu- 
sive test in determining the applicability ofs. 92. 
SHANMUKHAM OLETTY Vv GOVINDA UHETTY Mad. 26 
~s. 92—Suit for removal of trustee—Trans- 

feree of trustee, if necessary party. 

In a suit under s. 92, Civil Procedure Oode, for 
the removal of a trustee the transferee of the trustee 
is nota necessary party. Masstrat Hossain v. 
Hossain AnMap Ud0UDHURI Cal. 842 


————s. 100— Lower Appellate Court allowing 
amendment, on erroneous view of law—Its findings, 
if can be challenged in second appeal. 

Where in an appeal the Court ailuws a plaint to be 
amended erroneously thinking the plaint as amended 
to be in time, being under wrong impression that jf 
the suit when originally brought was in time, then 
the suit when amended must aiso be in time, its 
finding can be challenged in sscond appeal. Where 
the Court proceeds in a wrong view of law it should 
be deemed to have failed to apply its mind in 
exercising the discretion whether amendment should 
be allowed or not. 

After the close of the case brought on the basis of 
a receipt or acknowledgment and when it was re- 
served for arguments, the plaintiff applied for per- 
mission to amend his plaint, soas to base his suit 
on a prior receipt or acknowledgment : 

Held, that the two causes of action were different 
and, therefore, the amendment should be refused, 
especially so when the suit on the new caugs of 
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action was barred by time on the date of the ap- 
plication for amendment and the opposite party was 
likely to be taken by surprise. Lacunman SINGH v. 
NMAHENDRALAL CHAUDHARI Nag. 728 
8. 100- Suit to recover Rs. 34,000-—Trial 

Court giving decree for Rs. 11,950 — Appeal to 

High Court by both parties—Plaintif’s appeal 

dismissed while defendant's accepted partly— 

Amount of decree reduced to Rs. 6,080~Leave to 

appeal to Privy Council—No question of law 

involved—No appeal held lay as of right under 

s. 110—Appeal and cross-appeal heldcould not be 

considered together even if decree was composite 

— Leave held could not be granted, 

A suit which was instituted by the plaintiff 
against the defendants for recovery of Rs 34,000 as 
damages for non-performance of three contracts, 
The trial Judge passed a decree in favour of the 
plaintiff for Rs. 11,950. From this decreeboth par- 
ties appealed to High Court. The two appeals were 
heard together. The plaintiff's appeal was dismiss- 
ed, while that of the defendant was accepted in 
part, the amount decreed by the trial Oourt,7. e., 
Rs. 11,950 being reduced to Rs. 6,068-12-0. Plaintiff 
applied for leave to appeal to the Frivy Council. 
The questions raised in the memorandum of the 
proposed appeal were all questions of fact: 

Held, that no appeal lay under s, 110, Civil Pro- 
eedure Code, as of right and hence no leave could 
be granted. The appeal and the cross-appeal could 
not be considered together for the purposes of s,110 
and the fact that a composite deeree was prepared 
both the appeals made no difference. BANARSI 
Dass & Sons v. DELHI IRON SYNDIOATE Lah. 314 
8.102. Ber Limitation Act, 1908, s. 10 

61 








——— §, 115, ` . 
Szz Bombay District Municipal Act, 1961, es. 22, 
11, WA (iu 826 
Sea Civil Procedure Code, 1908, s. 2 (2) 361 
Szr Decree 


825 
Ser Government of India Act, 1935 (25 & 26 Geo. 
V, c, 42), 5. 224 764 
8, 115 — Letters Patent (Cal), cl. 16— 

Appellate Oficer appointed under s. 40, Bengal 

Agricultural Debtors Act (III of 1936), whether 

Court subordinate to High Court—His orders, if 

revisable, 

The Oivil Courts contemplated by cl. 16 of Letters 
Patent (Cal.) donot cover Courts which are created 
by a special statute fora special purpose, An 
actual relationship between Courts and the High 
Court must be established. 

Revisional jurisdiction of the High Oourt cannot 
be invoked to revise anorder passed by an appel- 
late officer appointed by the Local Government under 
s. 40, Bengal Agricultural Debtors Act. Such an 
officer is not a Court subordinate to the High Court 
within the meaning of s, 115, Civil Procedure Code. 
MunAMMAD ABDULLA Sadun Ouowpsury y. GIRIDHARI 
LAL MUNDRA Cal. 616 


——— 8. 115— Misdescription of mortgaged pro- 
perty im deed— Error repeated in plaint, 
preliminary decree, final decree and execution 
application—Plaintiff's application for amendment 
rejected—Putsne mortgagee transferee of decree 
applying subsequently for amendment without 
getting himself substituted in place of plaintiff— 
Application rejected—~Application to High Court 
under s. 115—High Court held should not interfere. 
The mortgaged property had been erroneously 

described in the mortgage-deed and the error therein 
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had been repeated in the plaint, the preliminary 
decree, the final decree and the execution applica- 
tion. Following upon the passing of the final dec- 
ree, the plaintiffs applied to the Court for the 
amendment of the decrees, the plaint and the mort- 
gage-deed. This application was rejected. A puisne 
mortgagee who claimed to be the transferee of the 
decree but who had not got himself substituted in 
the place of the plaintiffs applied subsequently for 
the amendment but his application being rejected, he 
applied to the High Court under s. 115, Civil Pro- 
cedure Code, against the order rejecting his ap- 
plication : 

Held, that in the circumstances it was not ex- 
pedient that the High Court should interfere with 
the order in virtue of the powers unders. 115, GAURI 
Sankar v, SHYAM SUNDER LAL All. 879 (a) FB 
8.115—Special Act imposing new duties 
upon District Magistrate—W hether he is Subordinate 





to High Court within contemplation of s. 115 
while performing such duties. 
Obiter—A District Magistrate when normally 


functioning as a Oourt exercises jurisdiction in 
criminal matters and notin civil matters. It may, 
therefore, well be the case that when some new 
function is imposed upon him by some special Act, 
although he acts as a Court and not as an indivi- 
dual, that Court isnot subject to the civil jurisdic- 
tion of the High Oourt within the contemplation of 
s. 115, Civil Procedure Oode, SAOHINDRA Natu Das v. 
Surya Kanta Misra _ Cal. 515 
8.115, O. XXII, rr. 3, 4—Applicability to 

petitions under s.115—Order by High Court under 

s. 115, inignorance of death of petitioner more 

than 90 days previously—Order, if nullity. 

Where an order is passed by the High Court 
on a petition under s. 115, Civil Procedure Code, in 
ignorance of the fact of the death of the petitioner 
more than 90 days previously, the order is a nullity, 
being made without jurisdiction. Order XXII, rr. 3 
and 4, are applicable to proceeding under s. 115. 
PENDYALA BasaWANJANAYULD V. LINGAMULLU RAMA- 
LINGAYYA Mad. 344 
—$.144—Preliminary decree for foreclosure 

in mortgage suit—Subsequent amendment of plaint 
and such decree allowed on ground that mortgaged 
property had changed in form — Revision by 
judgment-debtor in High Court-- Amendment set 
aside—Mortgagee obtaining final decree in mean- 
whtie and obtaining possession of property as 
mentioned inamended preliminary decree—Appli- 
cation by judgment-debtor under s. 144 for 
resioration of excess property held competent. 

The mortgagees sued for foreclosure and cbtained 
a preliminary decree. The property specified in 
that decree was as described in the mortgage deed, 
Subsequently, the decree-h.lders applied for amend- 
ment of the plaint and preliminary decree under 
es. 151 and 152, Civil Procedure Code, on the ground 
that the property had changed its ferm by reason of 
the settlement proceedings and the partition and it 
was prayed that the specification of property in the 
plaint and in the preliminary decree be altered ac- 
cordingly. This application was allowed by the 
Court andthe plaint and the preliminary decrea 
were amended as prayed. Thereafter the judgment- 
debtors, applied in revision to the High Court, and 
their application was allowed and the order of the 
Court below allowingamendment of the plaint and 
the preliminary decree was set. aside. Meanwhile, 
however, a final decree had been drawn up on the 
application of the decree-holders in accordance with 

amended preliminary deoree and the deores- 
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holders put it into execution and obtained possession 
of the property as specified in the amended plaint 
and in'the amended preliminary decree. After the 
High Court's decision, the judgment-debtor applied to 
the Court under s. 144, Civil Procedure Code, for 
restitution on the ground that the decree-holders 
had obtained possession of more property than they 
were entitled toand were, therefore, liable to restore 
the excess; 

Held, that the preliminary decree as amended by the 
lower Court having been varied by the High Court in 
exercise of its revisional powers under s. 115, Oivil 
Procedure Oode, there could not be a final decree 
inconsistent with the preliminary decree and the 
final decree would automatically conform with the 
preliminary decree when the latter was amended. 
The application under s., 144, Civil Procedure Code, 
was, therefore, competent. GOBIND Ber ari v. SHUJAAT- 
Manp Kuan All, 81 


ss, 145, 47—Decree-holder seeking to make 
surety liable -Surety, if can raise objections to 
executability—Enquiry of Court into questions 
raised between decree-holder and surety is one 
under 8. 47 and, therefore, appealable—Surety not 
personally liable—Although s. 145 does not apply 
wm terms provisions analogous to s. 145 apply. 

Section 145, Civil Procedure Code, puts the surety 
for the purpose of execution and of appeal on the 
same footing as an original party to the suit; and 
if s. 145 ands. 47 be read together, then if the 
decree-holder seeks to make the surety liable, it is 
open tothe surety to raise objections to executa- 
ability, and the inquiry ofthe Court into the ques- 
tion raised between the decree-holder and the surety 
ig one under s 47 and is, therefore, appealable 
Section 145 in terms applies only where the surety 
is personally liable. But if the sureties are made 
parties tothe application to make them liable on a 
bond then they become parties as it were to the 
suit and can, therefore, be made liable in execution 
in any inquiry under s. 47. Although, therefore, 
B, 145 does not apply in terms the provisions ana- 
logous to s. 145 would apply to a case. 

Defendants tothe suit were appointed by the 
Qourt, Receivers of the property in dispute during 
the pendency of the suit upon their furnishing 
security which was to beeither in cash or in immov- 
able property. The surety deposited the required 
amount in cash and was not liable personally under 
the bond. The suit was decreed in favour of plaint- 
iff holding the defendant liable for certain amount. 
In execution of the decree the Court ordered the 
amount deposited by the surety to be paid to the 
decree-holder. The surety filed an appeal which was 
dismissed onthe ground that no appeal lay as the 
surety was not personally liable: 

Heid, that though s. 145, Civil Procedure Code 
did not apply as the surety was not personally 
liable, yet the provisions analogous to s. 145 applied 
to the case andthe surety had a rightof appeal 





under s. 47, Oivil Procedure Code. RANGASWAMI 
Ouetty v. K. S. NARAYANA IYENGAR Mad. 964 
-——-——sS. 151. See Civil Procedure Code, 1908, 

O. XXXIX, r. 1 688 


s. 151—Court in United Provinces, if can 
issue stay order to Court in other province. 

AOourt inthe United Provinces ie not ‘competent 
unders.151, Oivil Procedure . Code, to issue a stay 
order to a Court in another province. DARBAR PATIALA 
v. Kiem NARAIN DAS-GULAB SINGH All. 625 
O. |, r. 2—Land soid by -defendant to 
plaintiff without disclosing 'priòr enittimbrances— 

e 
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Same land sold in execution of mortgage decree 
and purchased by plaintiff through benamidar K 
—Suit by plaintiff against defendant for damages 
on false statement thit purchaser K dispossessed 
him, dismissed—Second suit for damages filed by 
plaintiff on ground that he was compelled to pay 
mortgage money to retain possession—~Suit held 
not barred by O. Il, r. 2. 

The defendant sold a piece of land to the plaint- 
if and in his sale-deed failed to disclose some prior 
encumbrances. The mortgagees, whose debts had 
not been disclosed, brought suits for sale, with the 
result thatthe property that had been sold to the 
plaintiff and was actually in his possession was 
brought to sale in execution of one of the decrees, 
and the plaintiff himself purchased the property 
through a benamidar, K. Plaintiff then brought a 
suit for damages against the defendant on the ground 
of hie having been compelled to pay the decree debt 
and he falsely pleaded that K had purchased this 
land and kad dispossessed him. That suit having 
been dismissed, on the ground that plaintiff's state- 
ments of facts were false, the plaintiff brought the 
second suit on the true cause of action, viz, his 
having been compelled to pay asum of money to 
the mortgagee in order to prevent his dispossession. 
The defendant contended that because of the pro- 
hibition in O. II,r. 2, Oivil Procedure Code, the 
plaintiff's suit must be dismissed: 

Held, that the second suit was not barred by 
O. Il, r.2, Civil Procedure Code. There were two 
dietinct and independent events referred to in the 
two suits. In the first suit, the plaintiff stated that 
he had been dispossessed and his dispossession 
was a cause of action; while in the second suit he 
stated that at a time anterior to the date on which 
he had formerly said that he was dispossessed, he 
was compelled to pay off the mortgagee’s claims, 
There were thus two causes of action, although they 
arose out of breaches of the same covenant, viz., the 
covenant thatthe land was free from encumbrances. 
The plaintiff could not have filed one suit on the 
two causes of action as the facts alleged in thetwo 
suits were entirely inconsistent with one another and 
the two claims could not have been tried together 
in the same suit, ARUMUGHAM CHETTIAR v, MARIAPPAN 
CHETTIAR Mad, 800 


—-~— O, Vi, r.5, O. XVII, rr. 1 — Defendant given 
opportunity to make detailed statement under O. VI, 
r. 5 on payment of adjournment cost — Refusal by 
defendant— Plaintif allowed formal amendment 
of plaint— Case, if re-opened so as to give defendant 
opportunity to submit detailed statement previously 
refused by him. 

The defendant was given ample opportunity to 
make a detailed statement under O. » T. 5, con- 
cerning the redemption price claimed by him. He 
refused the conditional adjournment offered to him 
under O. XVII, r. 1. Subsequently on an application 
by the plaintiff the Court allowed the plaint to be 
amended. The amendment was formal, and the 
parties were perfectly well aware of the position 
throughout. The defendant, upon such amendment 
submitted a detailed statement, which he had pre- 
viously refused: 

Held, that the amendment of the plaint did not re- 
openthe case so as to give the defendant a fresh 
opportunity irrespective of what had happened before 
that. No ease for further pleadings arose, and the 
defendant should not be allowed to take advantage 
of this technical plea, GANBA v. GanpaT Sao 

Nag. 155 
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—0O. VI, r. 17. Seg Civil Procedure Code, 
1908, O. XXI, r. 102 862 

——— 0O, Vi, r. 17—Amendment— Pleadings —W hen 
should not be allowed—Svit on new cause of action 
barred by time at date of application for amend- 
ment—Amendment should not be allowed. 

Amendments are not admissible when they pře- 
judice the rights of the opposite party as existing 
atthe date of such amendments. As an ordinary 
cage, an amendment should not be allowed where 
to allow it would be to bring on the recorda new 
ease which, at the date of the application to amend 
was time-barred. 

It is wrong tosuppose that when Courts are con- 
sidering amending the plaint, they should regard 
the new cause of action asin time, if it was in time, 
when the original suit was brought. Lac :hMANSING:? 
v, Ma! ENDRALAL OxouDHARI Nag. 728 


———- O, Vi, f.17—Plaint—Amendment—Surxt for 
declaration and possession—Plaint amended by 
striking claim for possession — Re-amendment by 
again adding claim for possession, if can be allowed 
in second appeal. 

The plaintiff instituted a suit under O XXI,r. 102, 
Civil Procedure Code, and in the first instance he 
claimed a declaration and possession, but the trial 
Court having demanded a higher court-fee than he 
had paid, he amended his plaint by striking out that 
portion by which he claimed possession. The suit 
was decreed but in the second appeal the plaintiff 
sought to re-amend the plaint by again adding the 
claim for possession : 

Held, that the amendment should not be allowed. 
The plaintiff being put to his election abandoned his 
claim for possession andso could not afterwards seek 
to reverse his decision, Ram CUHANDRA Ganca Bux 





Frem v. SUNDER LALL SINGH Pat. 862 
——— O, VIII, r. 5. Ser Res judicata 649 
——— 0. IX — Whether applies to execution 


proceedings—A pplication under O. XXI, r. 90, if 

can be dismissed for default. 

It cannot be said that because O. 1X, Civil Pro- 
cedure Code, does not apply to execution proceedings 
the lower Court has no power to dissmiss for 
default an application under O. XXI r. 90, Civil Pro- 
c:dure Code, and that the Court must proceed to 
give a decision on the merits Dismissal for default 
is well within the inherent powers of the Court. 
In re VATASSERI lITTIOJAT,ARBA VALLA MUNNADIAR 

Mad 320 





— Proceedings for final decree—Suit, if should be 
dismissed for default—Proper procedure pointed 
out. 

Where a preliminary decree for partition has been 
passed and the Court takes proceedings for passing 
the final decree,.the suit should not be dismissed 
for default. It should not be adjourned sine die but 
made revivable on payment of costs. VIDYAWANTI 
v. GOWINDI BAI Pesh. 32 
——— 0O. )X, r. 13—High Court refusing to set 

aside ex parte decree—Finality of order under 

0. IX, r. 13, scope of—Appeal from original 

decree-——Facts relating to ex parte decree, grounds 

of appeal—High Court, if can decide such points 

—Duty of High Court in such cases—Defauit by 

client. 

On general principles some finality should 
attach to the order passed bya Court in proceed 
ings under O. 1X, r. 13, Civil Procedure Code. 
But that finality is limited to matters within the 
scope of O, IX, r. 13. High Court can, therefore, 
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when hearing an appeal from the original ex parte 
decree, consider and decide the question whe- 
ther under the circumstances of the case it would 
not have been better in the interest of justice 
for the trial Court to have adjourned the case to 
give an opportunity to the defendant to engage 
another Pleader, cross-examine the plaintiff's wit- 
nesses and lead evidence on his own behalf. 

The Court must, before interfering in such 
cases in its appellate jurisdiction always be 
satisfied that there has been no kind of default 
on the client's part and that the circumstances 
were such asto leave the client helpless to pro- 
ceed further with the conduct of the case. 

A Muhammadan gosha lady and her minor son 
represented by her were the contesting defendants 
in a mortgage suit. She had engaged as her 
Pleader one a leading member of the Bar and 
another a junior. On the date of hearing after 
some adjournments, the defendants and their witnesses 
were present in the Court. The senior Pleader 
was absent being otherwise engaged and the other 
Vakil wag not prepared to go on with the oase. 
The Court refused to grant adjournment and re- 
corded the evidence of plaintiff's witnesses who 
could not be cross-examined. The Court treated 
the defendants an ex parte, gave the judgment in 
favour of the plaintiff. The order stated that 
the defendants did not even take steps .in time. 
An application under O. IX, r 13, Civil Procedure 
Code, was allowed but the High Court set it aside 
in revision. In an appeal filed against the dec- 
ree, the defendants had taken the above facts as one 
of the grounds of the appeal: - 

Held, that such grounds of appeal could be 
considered by the High Court. PERR AMMAL v, 
N. S, NALLUSWAMI PILLAI Mad, 995 
--O. XVII, r. 3—Suit for partnership accounts. 

—Preliminary decree passed — Commissioner to 
take accounts appointed—Plaintiff asked to deposit 
costs of Commissioner within certain time or suit to 
stand dismissed — Failure — Suit dismissed— 
Appellate Court admitting appeal and ordering 
plaintiff to deposit necessary amount —- In- 
terference held, unjustifiable—Dismissal held one 
under O. XVII, r. 3 and was bad, being without 
reference to materials on recora — Court held had 
no jurisdiction to dismiss suit, preliminary decree 
having been passed. 

Ina suit for partnership accounts there was a 
preliminary decree anda Commissioner was appoint- 
edfor the purpose of going into and settling the 
partnership accounts. The Court ordered the plain- 





tiffs in the case to deposit a sum of Rs 200 towards ` 


the Commissioner's fees. The plaintiffs did not 
make the deposit as ordered and obtained an ad- 
journment for this purpose from timetotime. On 
one of the adjourned days, the plaintifis were per- 
emptorily ordered to deposit the sum of Rs. 2u0 and 
specifically warned that if the money was not deposit- 
ed within 7 days, thesuit was liable to be dismissed 
for want of prosecution. No deposit having been 
made as required, the Court dismissed the suit, but 
the Appellate Court admitted the appeal on condition 
that the plaintiff deposited the required amount : 

Held, that in the circumstances of this case the 
Appellate Court, had unnecessarily and unjustifiably 
interfered with a discretion judicially exercised by 
the trial Court. cae 

Heid, also that the dismissal of the suit by the trial 
Judge fell under O. XVIL, r. 3, Civil Procedure Code 
From thè order passed by the trial Judge it was ap- 
parent that he dismissed the suit because of the 
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failure of the respondents to deposit the sum of 
Rs. 200 ordered to be deposited by them and without 
reference to the materials on the record before him, 
This, he could not do. 

Held, further that after passing the preliminary 
decree the Court had no jurisdiction to dismiss the 
suit. 

Held, still further that the suit should not be placed 
onthe dormant file till such time as the plaintifis 
chose to come forward andcomply with the order of 
the Court and apply thatthe suit should be removed. 
from the dormant file and brought up for disposal. 
MENG OMAL 'TOPANDAS v, VABUMAL Sind 503 


O. XX, r. 12—Correct procedure as regards 
mesne profits. 

The correct procedure under the Oivil Proce- 
dure Code, is for the Oourt to direct an inquiry 
as to the mesne profits, and then pass a final decree 
for the amount found due onthe inquiry. BALARAM- 
OHARYA SWAMIRACHARYA RagPUROLIT V. Ui IDAMBARA- 
GOUDA Ramovanpragoupa Ba.aDurk Desar Bom. 254 

O. XXI, r. 16. Ses Civil Procedure Oode, 

1908, s. 47 445 
0O. XXI, r, 16—Transferee, if must make two 

applications under O. XXI, r. 16 and r. li— 

‘Transferee’, meaning of. 

It is not necessary under the Civil Procedure Code 
that the transferee should make two separate applica- 
tions, one under O. XXI, r. 16 followed by another 
application under O. XX1, r.11. The scheme of the 
Code is that the transferee by assignment in writing 
or by operation. of law merely files his application 
for execution of the decree setting out, either in it 
or in an affidavit be has filed in support therevf, 
that he is the transferee either by operation of law or 
by any particular instrument in writing and that 
thereupon the Court orders the applivation for exe- 
-cution or rejects it. Thus there can be nodoubt that 
the word “transferee” in O. XXI, r. lu means the 
person claiming to be such, DayarBuat RAMJI Konsr 
v. DAYABHAI DJULAOJAND Bom. 152 


O. XXi, r. 16,8.47—Transfer of decree— 
Execution by transferee—Judgmeni-debtor objecting 
that transfer was sham and collusive—Duty of 
Court —Court determining transfer valid und 
ordering execution—Decree is one within meaning 
of 8. 44—Separare suit for declaration that transfer 
was invalid, is barred, 

-When the judgment-debtor opposes the execution 
of'a decree against him by the transferee of the 
decree on the ground that the transfer is sham and 
collusive and without consideratian, the Court before 
making any order must determinethe validity of 
the transfer under O. XXJ, r. 16, Civil L'rocedure 
Code, and when after determinatiun of the question 
the order for execution has been made, it is a decree 
within the meaning of s 47 and a separate suit by 
the judgment-debtor for a declaration that the 
transier is invalid is barred. ©. INTALAPUDI VENKATA- 
BAMAYYA V. POTULA VENKATARAMAYYA Mad. 628 
--O. XXI, r. 32 (5)—Ul. (5), if applies to 

prohibttory injunctions. 

Clause 5) of O. KAI, r. 32, Oivil | rocedure Code, 
does not provide tor the enforcement of the decree 
or the injunction. On the other hand, it provides 
for the doing of the act required to be done under 
the injunction, which clearly means an act required 
to bedone under a mandatory -ujunctiun. Clause (2), 
r. 32 of O. XXI, does not, therefore, apply to probi- 
bitory injunctions. 

Therefore, the remedy of the decree-hclder where 
the judgment-debtor disobeys the prohibitory in- 
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junction, is by way of aseparate suit and not by 
an applicationin execution department. ANGAD v. 
Manno Ram Ali, 488 





- O. XXi,r.43 (3) Sez Merchant Shipping 
~ Act, 1923, 8. 5(2) (e) 449g 
——— 0. KAI, r. 54—-Order of conditional attach- 

ment — All formalities under O. XXI, r. 54 

observed—Mere omission to record an order absolute, 

if makes attuchment ineffectual. 

Ina suit for money the plaintiff applied to the 
Court for attachment before judgment ot the defen- 
dants’ property under O. XXXVILI, r. 5, Civil Pro- 
cedure Uode. The Court issued an order of con- 
ditional attachment which was duly served, but the 
defendant did not appear to show cause. The Court 
ordered issue of a registered postcard on the defen- 
dant. The said pistcard was returned refused. 
No process under O. XXI, r 54, Civil Procedure Code, 
was issued, but as a matter of fact, the Court bailiff 
observed all the formalities required by O. XXI 
r.51. Thereafter the suit wae decreed ex parte. The 
decree-holder applied for execution: 

Held, that as the formalities required by O, XXI 
r. 54, Civil Procedure Code, were observed, the attach. 
ment was effectively and validly made and the mere 
omission of the Court to record an order absolute did 
not make the attachment ineffectual. Amopint Doggr 
v. RAGHU NATH MULLIOK Cal. 166 
—— O, XXI, r. 58. SEE Appeal 79 


O. XXI, rr. 71 and 84—Deficiency—Pro- 
perty auctioned—Bidder not paying deposic—Pro- 
perty re-sold and purcnased by decree-holder—Sale 
set aside as farcwul—ke-sule of property 2 years 
from first sale-Defaulting bidder at first sale 
held not liable for deficiency of price, 

Uertain property was being sold in execution of 
a decree andthe sale was held on November 2H 
1932, on that day, the only bid offered was that of 
M, for Rs. 8,000. This bid was accepted, but M 
failed to deposit 29 per cent. of the sale price, Ac- 
cordingly the auctioneer held a re sale of the proper- 
ty onthe following day when the house was pur- 
chased by the deciee holder himself for ks 500. 
The judgment-debtor objected that the re-sale had 
not been properly conducted and was vitiated by 
material irregularities. After a lengthy inquiry, the 
Court set aside tlus re-sale on April o, 1933. lt 
heid that the re-sale was a “face, having been 
held in cvullusion between the auctioneer and the 
deciee-hulder, it wae, therefore, ordered that the 
property be re-sold. Adiresh proclamation was issu- 
ed on August 30, 193., and another sale held on 
October z3, 1934, when the house was sold toa 
third party for hs, 3100. On April 10, ldo, the 
decree-holuer applied under O, XXI, r, 71 that 4, the 
purchaser at the nrsi sale of November 2 , 193z, be 
required to pay Ks. 1,:U0, which was the difte:ence 
between the price at which the property had been 
Sold to him and the price realizeu at the re-sale of 
October 29, 19:4 : 

Held, that es the enquiry into the sale of Novem- 
ber zy, 1932, touka very lung time and the sub- 
sequent sule buuk place about 2 years alter the first 
sale ib could nut be said tu be held ‘forthwith’ 
Within the meaning ot r. d4, O. KAI, Civil Proce- 
uure Code, and M, therefore, was not liable to make 
boud the deficiency. KAM DARAN Das v, Kresao Naru 

Pa) Lah, 302 

—O, XXI, r. 84— Omission to deposit yo per 

cent.— Whetner irregulartty—Sale, wnen can be set 

aside, 

The omission to pay 25 per cent. of the sale money 
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amounts to an irregularity and a sale can be set 
aside on this ground only if it is proved that sub- 


stantial injury has been caused by it, Boora Man 
OUHARANDAS v, Nanp RAM Santo MAL Pesh. 609 


————-O. XXI, r. 89. Sze Oivil Procedure Code, 
1908, 5. 73 607 


O. XXI, r. 89—Payment of poundage fee by 
judgment-debtor, if condition precedent for setting 
aside sale. : 

There is nothing in O. XXI, r. 89, Civil Procedure 
Oode, which makes it necessary for the judgment- 
debtor to pay in the poundage fee as a condition prece- 
dent to the sale being set aside. Order XXI, r. 92, 
provides that where an application is made to set 
aside sale under r. 89 and thedeposit required by 
that Rule is made within 30 days from the date of sale, 
the Court shall make an order setting aside the eale, 
After the sale is set aside the judgment-debtor can be 
made to reimburse the auction-purchaser for any 
costs and the poundage fee he has properly paid in 
this connection, GOPAL HANDRA OHANDA v. GOBARDHAN 
OHANDRA OHANDA Cal. 749 

O. XXi, r. 90—-Sale, setting aside—Admission 
and waiver, distinction — Property brought to sale 
in execution having much more value than decretal 
amount—Judgment-debtor applying for time before 
date of sale and waving necessity for fresh 
proclamation under O. XXI, r. 69 (2) and admitting 
due service of sale proclamation—Time granted on 
four oceastons —Property subsequently sold fetching 
less value—Application to set aside sale—Some 
irregularity in attachment of property and sale 
proclamation — Judgment-debtor held waived 
objection to defect in sale proclamation and 
trregualarity in attachment did not affect sale— 
Sale could not be set aside, 

There is a distinction in law between waiver and 
admission ; inthe case of waiver a person is not to 
be held to have waived a right of which he was 
reasonably ignorant, but in the case of a representa- 
tion or admission which is acted onthe party making 
it, cannot plead ignorance unless it is induced by the 
other party, for, if he does not choose to enquire 
beforehand, he takes the risk of error. 

The waiver of any necessity for a fresh sale pro- 
clamation would not imply a waiver of the right to 
object to any of the irregularities in the attach- 
ment. 

Property of the judgment-debtor was put for sale 
in execution of the decree. The property was worth 
much more than the decretal amount. Before the 
date of the sale the judgment-debtor applied for 
granting time topay off the decretal amount. The 
application stated “another date may be fixed by 
allowing one-month’s time for payment to the dezree- 
holder after securing money The sale proclamation 
has been properly served. If the money is not paid 
on the next date fixed, the sale will take place on the 
strength of this proclamation. No fresh proclamation 
will have to be issued.” The judgment-debtor obtain- 
ed, on the strength of these representations, an 
extension of time for payment of the decretal amount 
on four occasions. The property was subsequently 
sold and the judgment-debtor applied under O. XX1, 
r. 90, Civil Procedure Code, to set aside the sale on 
the ground that there were irregularities in attach- 
ment and conduct of sale which resulted in bringing 
very low priceforthe property sold. The Courtfound 
that there were certain irregularities in attachment 
and in the sale proclamation: 

Held, that in the first place, the judgment-debtor 
waived the necessity for a fresh sale proclamation, 
as is provided in O. XXI, r. 69 (2), In the second 
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place, he represented andthereby admitted thatthe 
sale proclamation had been properly served. As 
regards the appellants’ objection to the sale pro- 
clamation, the waiver of the necessity for a fresh pro- 
clamation necessarily implied a waiver of objection 
to any defect appearing on the face of the sale pro- 
clamation, as the judgment-debtor must have been 
fully aware of its terms. 

Held, further, that the main purpose of attachment 
is to prevent the transfer or charging of the property 
attached by the judgment-debtor. No date of sale 
is fixed until the sale proclamation. The objections 
as to the attachment did notso materially affect the 
proceedings on the sale day as to justify its setting 
aside and as the proceedings extended over several 
months, any effect of the irregularities in the attach- 
ment on the actual sale was highly problematical and 
remote and was insufficient to form the basis of the 
substantial injury which the judgment-debtor requir- 
ed to prove. The sale could not, therefore, be set 
aside, Bayam BUNDER SINGH v. KALURAM AGARWALA 

PG2 


-—— 0O, XXI, r. 94—Sale certificate—Legal method 
of sale is by registered-deed—Eaception—HExecution 
sale— Sale certificate, if title-deed—Sale certificate 
to whom can be issued —Court, if can recognize any 
transfer or arrangements made by auction- 
purchaser with third person. 

The law recognizes only the method under which 

a man can sell his property to another and that is 

by a registered sale-deed. There is, however, one 

exception and that is about transfers created by 
operation of law. In case where property is pur- 
chased by a person at a Court sale, no sale-dead is 
necessary. The sale certificate which the Oourt will 
issue will show that the purchaser got atitle and 
the property vested in him from the date of the 
sale. The sale certificate will not be a title-deed 
but would be statutory evidence of transfer in 
place of the mode of transfer by a registered sale. 

deed. Having regard to the provisions of r. 94, 

0. XXI, the Oourt will issue the sale certificate 

only in the name of auction-purchaser, or ifhe dies, 

in the name of his legal representative. But the 

Court is incompetent to recognize any transfer or 

arrangements made by the auction-purchaser with 

a third person. Maksan Lat KELA v. RALDEO ET 


——— 0. XXI, r. 95 — Application under, by 
auction-purchaser failing — Whether can make 
second application. 

An auction-purchaser is entitled to file a second 
application uader O. XXI, r. 95, when the first 
application fails. SURAMA SUNDARI DEBI v. KIRANSHASHI 
CuowDdaURANI Cal. 816 
O. XXI, r. 100—Dispossession—Aliernative 

case—Duty of Court—-Dispossession of co-owner 
by decree-holder attaching property of judgment- 
debtor co-owner—Dispossessed co-owner, tf can 
apply under r. 10)—Decree-holder, if can plead 
that his possession for 3 years prior to dispossession 
was in collusion with judgment-debtor—Possession, 
tf can be restored. 

When a party is in doubt asto his legal right 
to apply under O. XXI, r. 100, Oivil Procedure 
Oode, he can well invite the Court to pronounce its 
opinion and his competency to apply would depend 
upon the nature of the Court's opinion, When a 
party comes to Court with an alternative case, the 
Oourt cannot non-suit him by refusing to consider 
his alternative case which gives him in reality a 
right of action, 
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A co-owner has an independent right to be in 
possession on his own account on behalf of the judg- 
ment-debtor co-owner. Consequently in a proceeding 
under O. XXI, r. 100, the deeree-holder cannot con- 
tend that the possession of the objector co-owners 
for 8 years prior to his dispossession by the dec- 
ree-holder was in collusion with the judgment- 
debtor. Similarly to take stand that the judgment- 
debtor had right to exclusive possession, it must be 
pleaded and shown that the judgment-debtor had 


` acquired that right by usage or agreement with 


co-owners. 

A person in joint possession can apply under 
r. 100, O. KAT, for to hold that he is not in posses- 
sion on his own account would render O. XXI, r. 100, 
otiose, so far as co-owners are concerned. 
` When a decree-holder in execution of his mort- 
gage decree for foreclosure is placed is symbolical 
possession ofthe property of the judgment-debtor, 
the decree-holder can only retain the share of the 
judgment and has no right to dispossess-other co- 
owners of the judgment-debtor. When they have been 
dispossessed, the co owners including those who have 
not applied under O. XXI, r. 100, are entitled to 
restoration of possession of their shares, JAGANNATH 
v. Fastuppin Nag. 623 


OKA, r. 102, O. Vi, r. 17—Sutt for 
declaration under O, XXI, r. 102, without con- 
sequential relief — If maintatnable— Proviso to 
8, 42, Specific Relief Act (1 of 1877), if bar to such 
suit. 

. There is no absolute right to a declaratory decree 

and a declaratory decree cannot be made unless there 

bea right to consequential relief capable of being 
had in the same Court. 

“ Where however, in asuit under O. XXI, r. 102, 

Oivil Procedure Code, the plaintiff first claims a 

declaration and possession but subsequently amends 

the plaint by striking out the claim for possession, 

such a suit is not governed by the proviso tos. 42, 

Specific Relief Act, and is maintainable without 

relief for possession, Ram UgANDRA Ganea Box Firem 

v. BUNDER LALL BINGI j Pat. 862 


0. XXII, rr. 3, 4. Sge Civil Procedure Oode, 
| 1908, s. 115 344 





`*—— O XXIII, r. 1. Sea Civil Procedure Oode 


td 
' 1908, s. iL 359 
————— 0, XXIII, r. 2 and O. XLI, r. 27—Scope 
_ and requirements of O, XLII, r. 2 and0. XLI, r. 27 

—Appeltate Court, if can admit additional evidence 

when satisfied with reasons of ats non-production 

at initial stuge—Discretion under O. XLIL, r. 2, 
_ exercise of —Unimpreachadte authenticity of 

document, whether material—Consideration under 

O. XLI, r. 81. 

The scops and requirement of O. XLI, r. 27, are 
different from those of O, Xili,r.2. Order XIIL, r. 2 
refers to production of documents only, and that in 
the trial Uourt, while O. XLI, r. 27, deal with the 
taking of additionai evidence, oral as well as docu- 
mentary, in the Appellate Court. In the one case 
the question is one of condoning delay in the pro- 
duction of documents on whicha party relies, inthe 
other, of admitting evidence which the VUourt 
requires, either of its own motion or at the instance 
of a party for the disposal of the case. It is not tv 
be suppused that an Appellate Uourt should admit 
additional evidence merely because it 1s satisned 
that there was sufficient ground for its non-produc- 
tion at the initial stage inthe trial Court, 

The fact of a document being of unimpeachable 
authenticity is no doubt very material in consider- 
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ing whether the Court should or should not exercise 
w discretion in favour ofa party under O. XH, 
r.2, but in determining whether or not an order should 
be made under O. XLI, r. 27, considerations of a 
materially different character arise. NARENDRA Narain 
Roos v. JNANaDA DASSI Cal. 429 
—O.XXVI, rr. 1, 8. Ssg Civil Procedure Code, 

1908, s. 75 118 
————O, XXXVIII, r. 6 —Whether 
objection by third person. mp 
Order XXXVII, r. 6, might apply to an objection 
by the defendant but not to an objection by a third 
person. RANIBAI v. RATANLAL Nag.79 


O. XXXIX, r.1, 8.151--Powers of Salona 
Courts to issue injunctions and punish disobedience, 
if confined only io 0. XXXIX—S. 151, if can be 
invoked to add to such powers—Only order — passed 
under O0. XXXIX, ‘notice and interim stay'—Mere 
act of taking possession in execution, subsequently, 
if amounts to disobedience punishable under 
0, XXXIX. ` ak KM 
The words “if it is so prescribed” occurring in the 

opening paragraph of s. 94 of Oivil Procedure Code, 

mean “prescribed by the Rules". Whatever may 
be said asto the power of the High Uourt to issue 
injunction for other purposes and to punish dis- 
obedience thereof in exercise of its own inherent 
power as 8 Oourt of Record, the power of Subordi- 
nate Courts must be found within the four corners of 
the Code and when the Uode has expressly dealt with 
the injunctions in O IX, s, 151, cannot be in- 
voked to add to the powers thus conferred. 
Order XXXIX, r. 1, Civil Procedure Code, contem- 
plates an injunction being granted only to prevent 
any property being wasted, damaged or alienated by 
any party to the suit or wrongfully sold in execution 
ofa decree. Where, therefore, in a sult by the judg- 
ment-debtor under O. XXI, r. 103, upon an application 
under O. XXXI, rr. 1 and 2, the Court passes an order 

‘notice and wterim stay’ against the decree-holder 

and the notice to him does not make matters clearer, 

the mere act of the decree-holder in taking possession 
of the property subsequently does not amount toa 
disobedience of an aja Gae kanan aan 
XXXIX GESA MUDALI V. ANGA 
= ak Mad, 688 
O. KL, r. 1. See Civil Procedure Code, AE 
r. 4, cl. (s , À h 

= SOF XL, r. 1 Partition suit—Appotniment of 

iver—When proper. : | 
ide e and cuaveuiont to appoint a Receiver 
during a suit for partition of immovable and mov- 
able property, if 16 1s likely that debts may be rea- 
lised oy the defendants without the knowledge of 

the plaintiff or the defendants may arrive at a 

settlement in respect of the debts to the prejudice of 

the plaintif. MANOHAR Lau v. KISaAN LaL Lah. 919 


0. XLI r. 1—0. XLI, r. 1, if mandatory— 

Copy ra is ponn — Copy st judgment, 

e dispensed with. j 

pares a r. y Civil Prosedure Ucde, is manda- 
tory. A copy of the decree appealed from has to be 
filed in every case, and so also a copy of Ate 
judgment, unless the Appellate Gurl Cnuo-es to dis- 
ense With it, An omission to attach a copy of the 
Necree is fatal; even as regards the judgment, the 
matter is not optional with the litigant, It is m 
the Court to decide whether the judgment may be 
dispensed with or not, and consequently, if the 
Gourt does not decide to dispense with it and a 
copy is not filed, the appeal is aki a 
OSBTANLAL v. Dau G. 8. GUPTA ag. 





applies to 











xxvi 


Civil Procedure Codé—contd, 


O. XLI, 
1908, s. 2 (2) ` 
—-O. XLI, r, 4—Suit on ground common to all 
plaintifs—Some alone appealing—Non-appealing 
Plaintiffs, and pro forma defendants impleaded as 
respondents, some of whom dying during pendency 
of appeal—Right to appeal Surviving against 
remaining respondents — Representatives of 
deceased not brought on record—Appeal, if abates— 
Other respondents dying, found to be necessary 
Parties to suit—Their representatives not brought 
on record — Appeal against them, if abates. 
Where the suit has proceededon a common ground, 
sa contemplated by O. XLI, r, 4, Civil Procedure 
Code, and some only of the plaintiffs have appealed 
and have impleaded as respondents the non-appeal- 
ing plaintiffs and the pro forma defendants having 
the same interest as the plaintiff and some of the res- 
pondents die pending the appeal,r.4 andnot r. 3 of 
O. XLI, governs the case. It is obvious that if on 
the death of these respondents, the right to appeal 
survives against the surviving respondents alone 
4. e, against those. respondents against whom any 
relief is claimed and no relief of any kind is claimed 
against the deceased respondents, the appeal does 
not abate and become incompetent because the heirs 
of the deceased respondents are not brought on 
record, Similarly the appeal cannot be rendered 
incompetent where the other respondents who 
have died were necessary parties to the suit and their 
heirs are not brought on record ABDUL RAHMAN v 
GiIRJEBH BAHADUR PAL All, 91 


O. XLI, r. 10—Applicabitity to appea 
decrees or orders on Original Side—Word Peay 
covers original application on which judgment 
appealed from is given. 
ak Pan S 10, Civil Procedure Code, applies to 
ecrees or orders m igi 
Bid F. ag ma kah ade on the Original 
16 expression “the original suit” i 
r.10, Oivil Procedure Uode, th word watt eon 
used in the technical sense of a Proceeding com- 
menced by plaint as provided in s. 26 of the Oode 
The context shows that in O. XLI, r. 10,the word is 
used to cover the original application on which the 
Judgment appealed from was given, whatever ita 
nature. RAJA PRrATAPGIR NARSINGIRJI v, OFFIOTAL 
Ligurpator, PRAHLAD Mus, Lrp, Bom. 756 


0. XLI, r. 23—Suit for arrears o Te 
ejectment — Court finding notice was Sia aad 
decreeing suit—Appellate Court concurring on issue 
of notice but dismissing suit on other ground — 
High Court setting aside decree of Appellate Court 
and remanding case under O. XLI 17 23—Question 


of service of notice, if can be re-agi 
Ah n if re-agitated on 





r. 3.” Sze Civil Procedure Code, 
361 








ous grounds. 
the ground of 
given by the 
he defendants 


id th i 
was proved to be given but reversed teins 


unregistered, 


Set aside the di E 
the lower Appellate Court and remanded ilie Gass o 


LI, r. 23, Vivi 
ods, The Court decreed the claim of the Rimes 
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On appeal the lower Appellate Court again reversed 
the decrees of the trial Court on the ground that no 
notice was legally served on the defendants as 
requued by s. lus of the Transfer of Property. Act. 
It was contended in second appeal that in view of 
the concurrent findings of two Courts on issue of 
Notice against the defendants, it was not open to 
them to raise the same question again on remand: 
Held, that the case was decided on a preliminary 
point and by the remand order of the High Court 
under O. XLI, r. 24, Civil Procedure Uode, the case 
Was re-upened and therefore it was open to the 
defendants to re-agitate the question of due service 
of notice in the light of the fresh evidence produced 
by them. Bao oa LAL v. LacaMaNn All. 393 


————O. XLI, rr. 25, 27 (b,—Suit for damages 
by commission agent basing claim on market price 
on date Of sale—Appellute Court holding that 
material date was date of repudiation of contract 
—Hvidence of market price on such date not on 
record—Appellate Court, if can admit additional 
evidence, 

Under O, XLI, r. 27 (1) (b), Oivil Procedure Code, 
it is only where the Appellate Oourt “requires” it (4. e. 
finds it needful) tha: additional evidence can be 
admitted. Is may be required to enable the Gourt 
to pronounce judgment orfor any other substantial 
cause, but in either case it must be the Uourt that 
requires it. 

The plaintiff who was commission agent based his 
claim inasuit for damages, on the date of sale of 
the grain which was in his custody. The evidence 
produced on behalf of the plaintiff referred to the 
market price on the date of the sale. As the Appel- 
late Uourt wus of the opinion that the material date 
was the date on which the contract was repudiated, 
the plaintiff was entitled to damages on the basis 
of the mark-t price of grain on that date. There 
was no evidence on the record to prove this 
fact. The Appellate Uourt after hearing argumente 
of the parties recorded its reasons for taking fur- 
ther evidence to establish the market price on the 
date of the repudiation : 5 

Held, that the Appellate Court had full jurisdiction 
to admit additional evidence.in the appeal. NARAIN 
Das v. Figm Guasi Kam-Gosar MAL All. 99 


———- O. XLI, r. 27. Sze Civil Procedure Code, 
1908, O. XX, r. z 429 

— O. XLI, r. 27— Application under, to 
introduce new evidence in appeai—No reason for 
non-production at proper time—Hvidence availuble 
on due diliıgence—kvidence not material to point 
in issue—Application should not be allowed, 

An application under O. XLI, r, 2/, Civil Procedure 
Code, was made to let in new evidence in appeal, 
With the exercise of ordinary diligence, the party 
could have produced these documents had they really 
intended to rely on them, In the affidavit, no auequate 
reason Was given for thelr non-production at thé 
proper time. The document had no real bemiing on 
the questions involvedin the appeals: 

Hera, that the admussionof this evidence at the 
appellate stage would mean introduciuga new and 
inconsistent cluim in appeal, which the defendants 
had no opportunity of meeting. Obviously this 
prayer coulu not be granted, and the application 
under O. XUi,r. 27, must be uismissed. MUsAMMAD 
SULEMAN v. Hart ham Lurk 65 
O. XLI, r, 27 1)—New evidence, when can be 

admitted in appeal. 

The legitimate occasion forthe application of 
O. Xul, r. 27 (4) is when, on examining the evidence 
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as it stands, some inherent lacuna or defect becomes 
apparent, not where a discovery ie made outside the 
Court of fresh evidence and the application is made 
toimportit. NARENDRA Narain Roos v. JNANADA 
Dass Cal. 429 
O. XLI, r. 33~—Suit against two sets of 

‘defendants claiming relief alternatively either 

against first party or against second party — 

Decree passed against defendant first party — No 

appeal by plaintiff but appeal by such party — 

Appellate Court, if can pass decree against 

defendant second party. 

Where in a suit the relief is claimed either against 
defendants first party or in the alternative against 
defendant second party and the Court decrees the 
suit against defendant firat party and the plaintiff 
does not appeal but an appeal is preferred by defen- 
dant first party, the Appellate Court is entitled to 
passadecree against defendant second party even 
though there is no appeal by the plaintiff. The 
powers of the Appellate Court are governed by 
O. XLI, r. 33, Oivil Procedure Code, which are 
sufficiently wide to enable the Oourt to pass such 
decree, 

The gist of an action for the violation of a contract 
is the breach of such contract, and not any resulting 
or collateral damage which may be occasioned there- 
by; and, consequently, the limitation runs in such 
cases from the time when the contract is broken. and 
not from the time at which any damage arising 
therefrom is sustained by the plaintiff. Kesawar 
Sao v. Gunz SINGH Pat. 269 


O. XLII, r.1, cl. (8), O. XL, r. 1—Receiver 
appointed but refusing to act—Appeal on point 
whether Receiver should be appointed, if can be 
entertained. 

Where a Receiver is appointed but he refuses to 
act, an appeal on the point whether a Receiver can 
be appointed or not can be entertained. Manowar 
Lat v. Kissan LAL Lah. 919 
— — S8ch. Il, para. 17—One arbitrator refusing 
. to act—Order of reference, if can be made under 
- para. 17—Power to appoint substitute. 

‘A Oourt can make an order of reference to 
arbitration under para. 17, Sch, II, Oivil Procedure 
Oode, where one of the arbitrators refuses to act and it 
has power under para. 17 (4) to appoint a substitute, 
if necessary. Datta Mat y, AMAR Natu All. 404 


Colllsion—Ships—General Regulations for Prevent- 
tng Collisions at Sea—Art. 24 as modified by r. 5 of 
local rules governing navigation in the Hughli— 
Question -regarding ‘turning points and bends’, 
must be regarded from practical stand point of 
navigator— Prohibition in r. 5, if extends to all 
parts of river—Course of Hughli from Fairway 
marks to Fisherman's Point held not turning or 
bend—Held on facts, defendant's ship committed 
breach of r.5 and was alone to blame. 

-The question regarding ‘the turning points or 
bends of river’ mentioned inr. 5 of the local rules 
governing navigation in Hughli, have to be consi- 
dered with reference to the channel andfrom the 
practical standpoint of a navigator. The prohibi- 
tion in r.5 cannot be supposed to extend to all 
parts of the river where the channel is not com- 
pletely straight, but must be interpreted with re- 
gard not only tothe aggregate amount of deflection 
bat to its gradualness or abruptness, which is only 
to easy that the deflection must be considered in 
relation to the distance tobe travelled : 

Held, agreeing with she Courts in India that 
the course of the iver Hughli from sboye the 
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Fairway marks to Fisherman's Point is not a turn- 
i oint or bend; 
eld, also on facts that the action of the defend- 
ant’s ship in failing toslacken speed when the 
plaintiffs’ ship came abreast of her at Bight Column 
wasa plain breach of duty under r. 5 and the defend- 
ant's ship was alone to blame. OWNERS & Parties 


v, Deutscaz Damprscurere AnRTs GESELIgCg AFT 
Hansa pc 886 


Common Law — Applicability—Common law un- 
certain—High hha if can apply law which is 
just and equitable. . 4 
Where the principles of Common Law in England 

are in a state of uncertainty, there is nothing to pre- 

clude the High Courts applying that view of the law 
which is essentially just and equitable. PALANMAD 

v, PALANDI NAIDU Mad. 574 


Companles Act (VII of 1913), 8. 91-A—Contracts 
not entered into at meeting of directors, if 
included —Contracts, if include petty purchase. 
Contracts referred to in s. 91-A, Companies Act, 

also include contracts not made sta meeting of the 

directors. They include even petty purchases from 

another firm in which the purchasing director 38 

interested. Roprnpra Nata MITRA v. EMPEROR 

Cal. 108 

88.103, 235—Directors of Company not 
paying amount due in respect of their shares— 
Business started as result of certificate obtained by 
false declaration to knowledge of directors— 
Business wound up— Directors held guilty of wilful 
negligence and liable to make re-payment under 
8, 235. f 
The directors of a Company must be deemed to 
ow the law. ME h 

= acase the minimum subscription required ac- 

cording to the Articles of Association of a certain 

Company had been subscribed, but the amounts 

due on them by the directors had not all been paid 

and the certificate permitting the Company to com- 

mence business had been obtained as the result of a 

false declaration made. The directore knew of the 

obtaining of this certificate and they were fully 
aware that the Company had started business. The 

Company Seca its doors soriy and a compulsory 

winding up order was passed. F : 
Held” that the directors were guilty of wilful 

neglect and hence were name n make de paytini 
i ; oss v. C. P. 
under s. 235, Companies Aci Mad 592 
-—$,153-—Sanction of scheme -Principles to 
be applied stated—Scheme coming before executing 
Court— Objection by debtor under 8. AT, Civil 
Procedure Code (Act V of 1908)—Ezecuting Court, 
when can go behind scheme—Proposal for arrange- 
ment with depositors as well as creditor decree- 
holders—Preliminary order to convene meeting 
under 3. 153—Scheme sanctioned—Creditor decree- 
holde~s included — Non-service of notice and 
holding meeting of two classes of | depositors not 
separately— High Court's jurisdiction, when it 
sanctioned scheme, if affected. at ctor 
When the High Oourt is exercising jurisdiction 
under s, 3, Companies Act, that is, in go ee 
ithi certain principles 

within the first group, pr aocoded., Tho re 
ularity of the meeting of creditors directed by the 

Coast 16 be held under s. 193 (1) would be a very 
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company isan arrangement within different classes 
of creditors, separate meetings of each class must 
be held and the question whether some creditors 
form a distinct class by themselves would be a 
very relevant question, the preponderance of opinion 
now being that depositors and creditors who have 
obtained decrees form a distinct class bye them- 
selves and cannot be lumped together at the same 
meeting at which depositors or creditors who have 
not obtained decrees take part. Where the compro- 
mise or arrangement proposed by the company is 
with creditors and depositors only and the order of 
the Court is for holding a meeting of theirs, ade- 
positcr and creditor who has already obtained a 
decree cannot be summoned at the meeting and 
would not be included in the scheme when it comes 
up for approval of the Court. When a scheme 
already sanctioned comesup before the said Court 
for being modified, some of these factors may be- 
come important, 

Where, however, the echeme sanctioned under 
s. 153, comes up before an executing Court on an 
objection by the debtor company under s. 47, 
Civil Procedure Code, different principles 
apply. The executing Court has then to consider 
only two questions, namely: (1) Whether the 
execution is affected by the terms of the scheme as 
sanctioned by the Oourt exercising jurisdiction 
under the Companies Act, and (2) whether the order 
sanctioning the scheme was passed with jurisdic- 
tion and subject to this, it cannot go behind the 
sanctioned scheme and consider the question as 
riar it ought to have been sanctioned in that 
orm. 

Where the proposal made by the conipany was to 
arrange with its depositors, as well with those who 
had already obtained decrees, and the preliminary 
order under s. 153 was to convene a meeting of 
depositors who had obtained decrees as also those 
who had not, and sucha meeting was held and the 
acheme accepted at the meeting and sanctioned by 
bas High Court included in its terms the former 
class; 

Held, that non-service of the notice of meeting 
held in pursuance of the order of the Righ Court 
under s, 153 and that no separate meeting of the 
two classes of depositors was held did not affect the 
jurisdiction of the High Court when it made the 
order unders, 153 sanctioning the scheme. This 
defect ought to have been pointed out at the time 
when the matter of sanction came up or thereafter, 
but tothe Court which had sanctioned the scheme, 
MAHIGANJ Loan Orrtog, Lro, v, BEHARI LAL OSAKI 

f Cal. 474 

-—8.171—Action by company in liquidation 

successful — Defendant wanting to take defensive 
proceedings — Leare, if necessary. 

When once an action by the Company itself has 
been proceeded with, there is no necessity for the 
defendants inthe action to obtain leave for any 
defensive proceeding on their behalf. Since the 
defendant cannot be said to proceed with or com- 
mence any legal proceedings against the Company, 
JIWAN Dass v, PeopLes Bank or NORTHERN INDIA, LTD. 


Lah. 206 © 





8,235. Suz Companies Act, 1913, s. 103 

592 
s. 235—Promoter — Person only signing 
memorandum of association and subscribing for 
number of shares—He not taking any part in 
formation of company—Money subscribed by him 
utilized in defraying part expenses of forming 
company—Person, if promoter, 
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Section 235, Companies Act, only applies to 8 
person who has taken part in the formation or pro- 
Motion of a company, toa past or present director, 
manager or liquidator or to an officer of the 
company. 

There was no evidence showing that a person 
took any part in discussing the formation of the 
company or in taking any steps to bring the com- 
pany into being, apart from the fact that he signed the 
memorandum of association and paid for 100 shares, 
He had nothing to do with the drawing upof the 
memorandum and articles of association and with 
the selection of the directors or the settlement of 
any contract. The money subscribed by him for his 
100 shares was utilized in defraying part of the 
expenses of forming the company : , 

Held, thatthe application of the money which 
the person paid for his shares was a matter over 
which he had no control, and the fact that the 
money was utilized in paying the expenses of for- 


mation could not make him a promoter. NATIONAL 
Live Stook REGISTRATION BANK LTD. v. A. T. Vatu 
Mad. 635 


MUDALIAR . 63 
—-——-§.235-~-Share broker of company, if its 

officer within meaning of s. 235. 

There is no difference inthe position of a broker 
to a company whose duties are confined to dealing 
with the shares of the company and the position of 
the banker who has to deal with the moneys of the 
company. A broker has nothing to do with the 
management of the company and may have no 
knowledge of what is being done inside company's 
office. Therefore, to classify him as an officer of the 
company, within the meaning of s. 235 of the Com- 
panies Act, would be putting too great a strain on 
the wording of the section. If moneys have been 
wrongly paid to the brokers, the Official Liquidator 
has, subject to the law of limitation, other means 
of recovering them, but he is not entitled to use 
s. 235 for the purpose. NATIONAL Live Broor 
REGISTRATION BANK, Lip, v. A. T. VELU MUDALIAR 

Mad. 635 
Company—Directors —Wilful negligence, what is. 

Where the Articles of Association comprise the 
indemnity to directors for anything done by thém, 
except where loss has been incurred ae theresult of 
wilful neglect or wilful-default on their part, in order 
to be guilty of wilful negligence not only must a 
director be guilty of negligence, but he must know 
that he is committing a breach of duty or is recklessly 
careless in the matter. A director is justified in 
trusting the officials of the Company unless he has 
reason to suspect them, Where apart from the in- 
solvency of the official there is no other ground to 
suspect his honesty, the director is justified in trust- 
ing him, as, insolvency does not necessarily mean that 
aman is dishonest. D. Doss v. O. P. CONNELL 

Mad, 592 

Contempt of Courts Act (XII of 1926), ss. 2 (3), 
3—Acts of contempt also constituting offence of 
defamation —High Court, if haa still jurisdiction 
to take proceedings under Act—Sentence — Person 
commitsing contempt endowed with excitable temper 

—If justification for mitigation. ; 

The words “is an offence punishable under the 
Penal Code” in cl. (8) of s. 2, Contempt of Courts 
Act, are preceded by the worda “such contempt.” 
This, shows that the clause is applicable only to 
cases in which the offence referred to in that clause 
is punishable under the Penal Oode, as contempt, 
The offence of defamation is made punishable by 
the Penal Uode, not as an offence of contempt of 
Court but as an offence of defamétion. If, therefore. 
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the acts alleged to constitute contempt also con- 
stitute an offence of defamation punishable under the 
Penal Code, the jurisdiction of the High Court to 
take proceedings under the Contempt of Courts Act, 
is not barred. 

It is imperative in the interest of ordered progress 
of society thatthe judicial independence of the pre- 
siding officers of the Courts below be maintained 
with a strong hand and scandalous attacks on those 
officers should not be allowed to pass unnoticed. It 
js further imperative in the interest of the adminis- 
tration of justice that politics should be sternly kept 
out of the precincte of the Court and that the 
public must be madeto feel that the Courts are not 
amenable to political or execution influence. 

Where a person committing the contempt of Court 
is endowed with a somewhat excitable temper this 
fact constitutes a justification for mitigation of 
maximum sentence. EMPEROR Y. JAGANNATA PRASAD 
SWADHIN All. 110 
Contract—Breach~ Sale of property—Mere fact of 

non-disclosure of encumbrances upon it, if gives 

cause of action to vendee— Cause of action, when 
arises. ‘ 

The mere fact that there are encumbrances 
upon the property sold which have not been 
disclosed does not give a vendee a cause 
of action. It is only when he is dispossessed or is 
compelled to pay some money that he ought not to 
have been called upon to pay, that a cause of action 
arises, ARUMUGEAM ChETTIAR Vv. MARIAEPAN CHETTIAR 

; Mad, 809 

Construction—Preliminary written contract 
reduced into deed—Difference between them—Deed 
governs preliminary contract—Vendor and pur- 
chaser—Purchase of land—Sale-deed describing 
land accurately by boundaries and stating it to 
be about 99 grounds—Purchaser fully conversant 
with information concerning such land — Land 

subsequently measured and found tobe only 85 

grounds—Suit for compensation for defictency— 

Principle of s. 15, Specific Relief Act (1 of 1877), 

held applied and purchaser could not Succeed. 

When a preliminary written contract is afterwards 
reduced into a deed and there is any difference bet- 
ween them, the mere written contract is entirely 
governed by the deed. 

A person purchased ceriain land, The sale-deed 
described the land accurately by boundaries and 
stated itto be about 99 grounds. The purchaser 
had full knowledge and all information regarding 
the land he was purchasing and knew what actual- 
ly he was purchasing. After the sale the land was 
surveyed and it then measured only 85 grounds, 
The purchaser brought a suit against vendor for 
compensation by way of damages for the deficiency 
on the ground that the vendor had agreed to sell 99 
grounds but actually sold only 85 grounds : 

Held, that though the suit was not one for speci- 
fic performance yet the principle of s. 15, Specific 
Relief Act, upplied, the deficiency being a con- 
siderable portion. The purchaser being thoroughly 
conversant with boundaries and extent of land and 
the sale-deed having described it accurately by 
boundaries the question of area was not material 
for the sale. Moreover, the sale-deed gave uo war- 
ranty that land was 99 grounds. The purchaser, 
therefore, could not succeed. Konnat Rao NAIDU v. 
DHANAKOTI AMMAL Mad. 173 

Construction—Sale—Transaction in substance 
one of sale—Hxistence of various other covenants— 

Whether changes the character of transactions. 

The mere fact that in the coniract between the 
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parties there might be various covenants or the 
existence of another provision giving the geller 
certain rights as consideration for his having brought 
about the transaction of sale does not change the 
character cf the transaction if in substance it was 
one of sale. Marta Sura REDDI v. Mana RAMA NARASU 
Mad. 444 

Novation—Breach—Rs. 9,974 found due on 

certain date on account of pro-note— Agreement 
between parties whereby promisee agreeing to accept 
Rs. 2,500 forthwith in full satisfaction—Rs. 2,000 
paid forthwith—Blank cheque drawn by third 
person delivered to promisee for balance—Such 
cheque dishonoured by Bank — Promisee, if can 
recover from promisor whole amount in balance due 
on pro-note. 

The sum of Rs, 2,974 was found due on certain 
date by the plaintiff from the defendant S on account 
of pro-note when a settlement was arrived at be- 
tween them, whereby it was agreed that if the aum 
of Rs. ?,500 was paid to the plaintiff forthwith, he 
would forego the balance. S had Rs. 2,000 only with 
him atthe time. He had, however, in the meantime 
approached one K for accommodation, and the latter 
had given him a blank cheque, duly signed by 
him, authorizing S to fill in the amount and the 
name of the payee. Accordingly at the time of the 
settlement, S handed over the cheque to the plaintiff 
and asked him to fill the blanks in the cheque 
making it payable to himself in the sum of Rs, 500, 
In due course, the cheque was presented by the 
plaintiff to the Bank but was dishonoured, Accord- 
ingly the plaintiff brought a suit against Sand K 
for recovery of Rs, 1,248-2-0 being the amount of 
the balance due on the original account, together 
with interest thereon upto the date of the suit; 

Held, that as the blank cheque for the balance of 
Rs. £00 was dishonoured, the amount agreed was not 
paid forthwith and the consideration for the settle- 





ment thus failed and, therefore, the liability of 8. 


to pay the full amount due upon the original pro- 
missory note remained intact and could be recovered, 
A R. Dawaro v. Sosan LAL ANAND Lah. 30 
Contract Act(IX of 1872), s. 16 (3). Ses Deen 
187 
8. 23—Publice policy—Government establishing 
telegraph office in certain locality on the merchanta 
of locality undertaking to make good loss in its 
working—Contract, if against public policy. 
Where on request of the public the Government 
agrees to establish a Telegraph Office in a certain 
locality onthe guarantee of a number of local mer- 
chants that they would meet the deficit in the work- 
ing expenses of the telegraph office, the contract is not 
one against public policy. Publie policy cannot be 
invoked in aid where the contract in question is for 
meting the deficit in the working expenses ofa 
telegraph office established at the request of a num- 
ber of subjects, contract relating to a matter of 
amenity which a modern State generally provides for, 
for advancing the material welfare of its subjects, but 
which it isnot bound to doasa part of its fundamental 
constitutional obligations. KisHur1 Prosan BHAKAT v. 
SBORETARY OF STATE Cal. 990 
s. 60—Debt by manager of joint Hindu 
family - Portion for immoral purpose ~Decree— 
Decree-holder, if can appropriate amount realized 
out of joint family property towards whole debt 
or only towards portion of debt for lawful purpose. 
Where portion of a debt incurred by the manager 
ofa joint Hindu fumily on a single transaction is 
found to have been borrowed for future immoral pur- 
pos? and ‘therefore not binding on the joint family 








XXIX 


Contract Act—contd. 


property, the decree-holder who has obtained the 
decree for such debt is not entitled to appropriate 
a sum realized out of the sale of the family property 
towards the whole of the debt, but he can appropriate 
that amount only towards the portion cfthe debt in- 
curred for the lawful purpose. RED Ram SINGH v. 





INDERJIT SINGH All. 619 
> —$, 62— Section, if applies tocases of transfer 
of property. 
Quaere.—lt is doubtful how far s. 62 of the 


Contract Act, will apply to eases of transfer of 

property. Kan~atya Prasan v. HAMIDAN All. 492 FB 

s. 64, Sze Master and servant 526 

—8, 126. Ser ©. P, Debt Conciliation Act, 

1933, s. 8 (2) 686 

—$,178— Object of s. 178—Pledgee taking goods 
from person of whom he knows nothing—Pledge 
turning out to be offence and pledger agent—Pro- 
perty, if can be retained by pledgee. 

Section 178, Contract Act, has been enacted in 
order to protect those persons who in good faith deal 
with persons whom they know to be mercantile agents 
but of the details of whose agency they are not and 
cannot be expected to be aware, It is relied upon 
only in cases where the pledgee is aware that the 
pledger isa mercantile agent. The agent referred 
to is an agentsuch as the pledgee might well suppose 
had power to pledge, but if the pledgee did not 
know him to be an agent at all, he cannot have any 
reason to suppose that he had power to pledge. If 
hetakes goods from a person of whom he knows 
nothing whatsoever, and if it turns out thet the per- 
son's pledging of the goods with him wasa criminal 
offence, then he can have no claim to retain the pro- 
perty. AH Orzune v. An WAIN Rang. 703 
s. 182—Person employed to sell unredeemed 

goods from pawn shop—Whether “agent” of 

employer. 

A person employed to sell unredeemed articles from 
a pawn shop on behalfof his employer is an agent 
within the meaning of s. 182, Contract Act, although 
he is a servant or ashop assistant. As O, FUNG v. AH 
Warm Rang 703 

~ - 88.182, 182 to 238—Commission agent— 

If agent, pure and simple, under s. 182—Act does 

“mot draw fine distinction between diferent classes 
of agents—It is not exhaustive—Definition of agent 
is very wide—Person receiving goods from another 
ag commission agent and then selling them, ia 
agent up to date of sale—Test to determine subse- 
quent relationship. 

The Contract Act, does nct draw a fine distinc- 
tion between different classes of agents but the Act 
js not exhaustive, and so faras this part of the law 
ja concerned, it merely lays down general principles 
jn wide and general terms. For instance, the defini- 
tion of agent given in s. 182 is wide enough to 
embrace aservant pure and simple, even a casual 
employee; but they are not, therefore, all to be 
placed in the same category. 

A person who receives goods from another 
as a commission agent and then sells them for him 
js an agentup toa certain point, that is upto the 
date of the sale, and thereafter may be a debtor 
pure and simple. The test to know the relation is 
this: does the commission agent when he sells, have 
authority to sellin his own name ; has he authority 
in his ownright to pass a valid title. If he has 
then he is acting as a principal vis-a-vis the pur- 
chasers and not merely as an agent and, therefore, 
from that point on heis a debtor of his erstwhile 
principal and not merely an agent. Whether this is 
go or not must of course depend upon the facts in 
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each particular KALYANJI 
'TIRKARAM SHEOLAL Nag. 675 

ss. 196, 197— Act done by person not 
authorised but purporting to act as agent, if can 
be ratified retrospectively — Such act, whether void 

or voidable. , 

Sections 196 and 197 of the Contract Act, show that 
an act done by a person who is not authorised todo 
it, but who purports to act as an agent for another 
person, can be retrospectively ratified by such other 
person. Fromthisit follows logically that such act 
on the part of the person purporting to act asagent 
is not void but voidable. If it is not ratified, it 
will become void ; but if it is ratified, it be validat- 
ed, Jar Narain Lat TANDON v. Becsioo Lar All+369. 
-————8 235—Contract by number of persona —. 

One of them signing on behalf of another by: 

representing authority, but in fact having none— 

Such person, if can be sued on contract or on 

implied warranty—Meaaure of damages. 

Where some persons enter into a contract of 
indemnity with another and one of them signs the. 
contract on behalf of another (being his father) 
among them, representing that he has authority to 
act as agent of his father but in fact he has none, 
he does not thereby become the principal nor can be 
regarded as principal on any principleoflaw. The 
action against such a person is as on the implied 
warranty that he had the authority. The repre- 
sentation that he has authority to act as agent 
may not be fraudulent, all that is required is that it 
was untrue, So, fraud cannot be a necessary element 
in an action against him. The measure of damages 
must accordingly in substance be, what benefit the 
other party would havehad from the contract ifthe 
representation thathe was the authorized agent had 
been true. KuisHort PRASAD BHAKAT y. SRORETARY OF 
STATE Cal. 990 
Co-operative Societies Act (i! of 1912)—Rajpur 

Co-operative Society in Bihar—Bye-laws of—Joint 

family can be member of Society through one of tte 

members. < 

There is no provision in the bye-laws of the Raj- 
pur Co-operative Society in the Provinceof Bihar 
precluding a joint family from becoming member of 
the Society through one of its members, BINDESHWARI 
Perasan v. Surva Durr SINGA Pat. 49 FB 

s. 42 (6)—Party denying that he is member 
of Society—Civil Court, if can determine it. 

By s. 42.6), Co-operative Societies Act, the liquida- 
tor is entitled to determine the contribution to be, 
made by the members and past members of the. 
Society. Butif a party denies that he isa member, 
he is entitled to have that decision determined by 
the Court. Benr MADHAB SIKDAR v. SARAT OHANDRA 
JANA s Cal. 221 
Copyright- Ideas, if protected by laws of copyright 

— Distinction between copyright and patent—Person 

compiling book with great labour—Other person 

instead of searching into common sources adopting 
former's arrangement and subject-matter— 
right, if infringed — Addition of additional in- 
formation, tf makes any diference. 

The laws of copyright do not protect ideas, but 
they deal with the particular expression of the 
ideas The protection of ideas falls not within the 
laws as to copyright, but within the patent laws. 
Unlike the owner of a copyright, a patentee has the 
sole right to use his invention within certain 
limits, and if anybody uses that patent, although he 
has made independent investigations, he infringes 
the patent. But in the case of copyright that is not 
so, It is always possible toearrive atthe same res 


case, KUNWARI v. 
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sult from independent sources, and the fact that the 
lefendant produces something like the pluintifi's 
sarlier work does not necessarily create an infringe- 
nent; it must be shown that the defendant has 
Kerived his work from the rlaintifis’. 

The compiler of a work in which absolute origi- 
ality is of necessity excluded is entitled, without 
xxposing himself to a charge of piracy, to make use 
of preceding works upon the subject, where he 
bestows such mental labour upon what he has taken, 
ind subjects it to such revision and correction as to 
produce an original result. 

No man is entitled to avail himself of the pre- 
vious labours of another for the purpose of convey- 
‘ng to the public the same information, although he 
nay append additional information to that already 
woblished. Where the plaintiffs have compiled their 
jook with considerable labour from various sources 
und digested and arranged the matter taken by 
whem from other authors and the defendant insteud 
f taking the pains of seaiching into all the com- 
mon sources and obtaining his subject-matter from 
hem availed himself of the labour of the plaintifs 
und adopted their arrangement and subject-matter 
uch a use by the defendant of the plaintiffs’ book 
sannot be regarded as legitimate. Gopar Das v. 
MAGANNATH PRASAD All. 118 


Infringement — Minute scrutiny of simi- 
larities and dissimilarities involved—Case should 
be tried with aid of experts, 

In a case of alleged infringement of copyright 
which involves minute scrutiny of alleged similari- 
ies and dissimilarities and extensive and lengthy 
comparison, it is not only proper but essential that 
me case should be tried with the aid of experts 
who might be appointed Uommissioners to investi- 
wate and report similarities. Goran Das v. JAGAN- 
MATE PRASAD All. 118 


wopy-right Act (1911) (1 & 2 Geo. V, Ch. 46), 
S. 7—Copyright owner, if can recover infringing 
copies unsold and actual price of copies sold. 
Under the statutory provision of s. 7, Copyright 

act, all infringing copies of any work in which 

opyright subsists, or of any substantial part there- 

f, become the property of the owner of the copy- 
ight. He has, therefore, a right to recover tne 

«ossession of the ‘infringing copies unsold and the 
tice of the copies sold. The infringing copies 

«hich have been sold being regarded as the prop- 

cty of the owner he is entitled to the money for 
thich they were actually sold. Gopan Das v, JAGAN- 

'ATA PRASAD All, 118 
30-Sharer —Co-sharers haring lease-hold right am 
colliery—Sub-lease granted—Demise not joint— 
Recital that certain amount wasto be paid as 
royalty to each co-sharer according to his share— 
Payment made separately to each co-sharer— 
Defaul: —Suit by one co-shurer alone to recover 
his share in royalty, if maintainable. 

Plaintiff along with other co-sharers had undivid- 

d share in certain lease-hold rights in a colliery. 
‘hey granted a sub-lease of the colliery. The demise 

a8 not joint. The indenture’ was made between 

Mee parties of the first part collectively called the 
essors. lt recited the shares owned by ihe co-sharers 
eparately and thata certain amount was to be paid 

«0 them according to their respective Shares and 

mcally it witnessed that each of the co-sharer 
espectively granted, transferred and demised unto 

Bhe sub-lessee their respective right, ttie and in- 

erest. The sub-lessee paid fora certain time sepa- 

wely to each co-sharer his share in royalty but 
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subsequently he failed to pay. One of the co-sharers 
thereupon brought a suit to recover his share alone 
joining the other co-sharers as defendants : 

Held, that apart from the contents of the demise 
the dealing between the parties i, e., the regular 
payment by sub-lessee to the plaintiff co-sharer of 
his share separately was sufficient evidence to imply 
an agreement that each co-sharer should be paid 
his separate share of the royalty and, therefore 
plaintiff co-sharer could alone sue for the rocovery 
of his share of royalty. CHANDRAMANI DEBI v. 
CHANDANMULL INDRAKUMAR Cal. 114 
Exclusive possession by one, of land owned in 
common—Other co-sharers, if entitled to money 

compensation of this exclusive user. 

Co-sharers owning certain land incommon are 
entitled to money compensation from the co-sharer 
who isin exclusive possession of the land, in respect 
of that exclusive use of the land by him. Nasır Din 
v. ABDUL RAHIM Lah, 726 


Court-fee — Assistant Commissioner, if Revenue 
Court for purposes of Court Fees Act—Application 
for certified copy of kis order, if must le stamped, 

he Assistant Commissioner of Income tax is a. 

Revenue, Court for purposes of the Court Fees Act. 

An application, therefore, for a certified copy of the 

Assistant Commissioner's order requires a stamp 

under Art, 1 (a), Sch. I, Court Fees Act, as amend- 

ed for the Punjab. MEROHANTS MoOHINI FLOUR MILLS 

Co., LTD. v. COMMISSIONER OF INCoME-TAXx Lah. 171 
= Deficiency — Court returning plaint for 
“ necessary amendment” —Order, whether good— 
Proper order. 
It is no doubt open to a Judge to require pay- 

ment of a particular amount as deficit court- fee 

within a particular date and, if such payment is 
not made to reject the plaint, thus giving the pros- 
pective plaintiff, the right to appeal from the order 
rejecting the plaint. An order returning the plaint 
for “ necessary amendments" and compelling the 
party to accept the view of the Judge as to the 
court-fee payable, thus depriving the plaintiff of 
his right of appeal, is not fair, In re KALLUGUDI 

RAOHAPPA ; Mad. 928 

Order making decretal amount recoverable 
from certain property —Appeal against —Value 
for court-fee. 

Where a decretal amount has been ordered to be 
recovered froma certain property and an appeal is 
preferred to get that property released from the 
liability, the value for the purposes of court fee 
would be the price of the property or the decretal 
amount whichever is leas. SUNDAR SINGH BHAI 
JIWAN SINGd v. MAKHAN SING i Pesh. 319 


Court Fees Act (VI! of 1870), 5. 7 WV). Szz Court 
Fees Act, 1870, Sch. 11, Art. 17 (vi) 762 

——-— 8. 7 (V) X)—Dispute to title of propercy 
compromised —In consideration of certain sum 
defendant No. 2 conveyed two-thirds of certain 
properties and defendant No. | one-third of some 
other property to plaintiff —Subsequently by 
mutual arrangement much of the properties intended 
to beconveyed by defendant No. 2 sold—Plainiiff's 
sutt to enforce original arrangement with possession 
— Prayer that defendant No. 1 should relinquish 
interest in share to be conveyed and defendant 
No. 2 to execute conveyance — Claim against 
defendant No.2, nature of and court-fee payable— ` 
Claim against defendant No. 1, nature of and court- 
jee payable on. 
inasuu for specific performance, there is no ques- 

tionof primary and secondary relief and both the 
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execution cf the conveyance and delivery of posses- 
sion are essential reliefs. 

Where the plaintiff requests the Court to give effect 
tothe arrangement which he entered into by which 
certain properties are to be conveyed to him but 
desires in the plaint that in effecting the conveyance 
only the properties described in the Schedules should 
be conveyed and possession in respect thereof should 
be given, as the Court will in any event have to 
denlare the original arrangement entered into and 
only on that basis should give the relief to the plain- 
tiff, the suit will have to be valued on the considera- 
tion mentioned in the origina] arrangement. 

A dispute abcut title to certain property was com- 
promised. In consideration of certain sum payable 
by the plaintiff to defendant No. 2, the latter was to 
convey two-thirds of certain properties and defendant 
No. 1 was to convey one-third of his interest in some 
other property. Subsequently defendant No, 2and 
the plaintiff entered into mutual arrangement by 
which much of the properties intended to be conveyed 
by defendant No. 2 to the plaintiff was sold and the 
realisations therefrom were credited towards agreed 
gum to be paid to defendant, Plaintiff instituted a 
suit praying that defendant No. 1 should be directed 
to execute arelinquishment in favour of plaintiff for 
the one-third share and defendant No. 2 be directed to 
execute a conveyance in plaintiff's favour of two-thirds 
with an additional prayer that the plaintiff be put in 
possession : 

Held, that the suit, so far as a conveyance respect- 
ing defendant No. 2's interest wis sought, was 
essentially one for specific performance of a contract 
and the court fee payable was on the sum agreed to 
be paid to defendant No. 2, under s 7, cl, (x), Oourt 
Fees Act, though many of the properties agreed to be 
conveyed had been disposed of. The claim against 
defendant No. 1 was really one for possession and 
go the pluintiff was entitled to value the same under 
8. 7, cl.(v). Gupta DULLAB.,0 Sanu v, OINNI ADINA- 
RAYANA Mad, 777 
Sch. |, Art. 1, Sch. il, Arts. 1, 11, 17— 

Proceedings for letters of administration or probate 

of will—Court-fee payable. ae 

Under Art. 1, Sch. I, Court Fees Act, court-fee is 
payable on the value of the subject-matter in dispute 
according to the scale set out in col. 3 of the said 
article, The subject-matter in dispute in a proceed- 
ing for either letters of administration or probate of a 
will is the right to represent the estate of the deceased, 
It ia impossible to place a money value on such a 
subject-matter and consequently this article does 
not apply to a proceeding for letters of adminis- 
tration or probate of a will. In fact, it cannot 
apply because of Art. ll of Sch, II under which 
fees according tothe scaie set out in col. 3 have to 
be paid on the grant of either letters or probate. 
as the case may be. 

Article 1, Sch. iI, does not also apply to the pro- 
ceeding for letters of admiuisiration or probate cf 
a will when it reaches the stage of an appeal, It 
applies when the proceeding is at the initial stage 
because the proceeding has to be initiated with un 
application. es : 

A proceeding for letters of administration or pro- 
bate of a will is not commenced by a plaint. 
Though when once a proceeding for letters or pro- 
+ bate of a will became contentious, it shouli be tried 
for the sake of convenience as if it were a suit, 
Consequently Art. 17, Sch. II, cannot apply to such 
proceedings. 

The court-fee payable on a memorandum of appeal 
from an order refusing or granting letters of admi- 
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nistration or probate of a willis Rs. 2 under Art. 11, 
Sch. II, Court Fees Act. SUBHAN KHAN ?, MOHAMED 





Eusoor Rang. 366 
Sch. ||, Art. 11— High Court directing 
executing Court to determine mesne profits in 


execution—Ezxecuting Court ordering that plaintiff 

do recover mesne profits from defendant—Such 

order must be held as one under 3.47, Civil Pro- 
cedure Code (Act V of 1908)—~Appeal from such 
order—Court-fee payable. 

Where in acase the High Court directed the 
executing Court to determine the amount of mesne 
profits in execution and the executing Court ordered 
that the plaintiff do recover certain specified sumss 
as mesne profits, the order of the executing Oourt 
must be treated as one made unders, 47, Oivil 
Procedure Oode, and on an appeal from such order 
the court-fee payable is Rs. 2 only under Sch. II, 
Art. llof the Court Fees Act. BALARAMOHARYA v 
OHIDAMBARAGOUDA Bom, 254s 
—— -- Art. 17 vi) 8. 7 (VW) —~Possesston— 

Possession obtained by fraud, if good possessiorm 

in ‘eye of law—Oonstructive possession through 

tenant, if good possession for purposes of Courm 

Fees Act —Person out of possession, claiming 

property—S, 7 (v) and not Art. 17 (vi) of Sch, II 

applies. 

Possession obtained by force, frau‘l or collusion i» 
a valid possession in the eye of the law for the pur 
poses of the Court Fees Act, Possession may be 





` actual or constructive and therecan be no duubt thar 


possession through tenants 
sion recognized by law. 

If a person is out of possession of property to whict 
he considers he is entitled on the strengthof any 
right, title or interest that he claims in relatior 
thereto and seeks to obtain possession thereof frone 
the person who is kecping it back from him, ther 
being no jointness of possession or title between th 
two, his suit is one for possession, bare and simple 
to which the provisions of s. 7 (v), Court Fees Act 
apply and no occasion arises to invoke Art, 17, (vim 
of Sch, IL Uourt Fees Act, in his favour. Sat B :1AW4: 
v. BEDI Ram KISHEN SINGA : Lah. 765 
Criminal Procedure Code (ActV of 1898 

$8.12, 107--Sub-Divisional Magistrate, if ca: 

take proceedings under s. 107 against person residin= 
outside his sub-division. ; 

It is surely of the essence of the sub-division® 
system that a Sub-Divisional Officer should be res 
ponsible for bis own sub-division and for nothin. 
beyond it. The appointments of Sub-Divisions 
Magistrate by the District Magistrate are carried ou» 
under s. 120f the Crimina] Procedure Code and he i+ 
fact definesthe local areas and restricts the Magis 
trate'’s powers to such areas. He has no jurisdictio 
to take cognizance of matters outside the local are 
within which the District Magistrate has appointe: 
himto act. The jurisdiction of a Sub-Divisione 
Magistrate is confined to his own Sub-Divisicn 
and he cannot take proceedings under 3,107, Ormin» 
Procedure Code, aguinst a person residing outsideh 
sub-division. SYED LAL v. Emperor Nag. 78 
—S. 88—Property attached under s. 88- 
Person claiming interest in it, if can prefer sw 
without going .o Mugistrate—Decree in such su 
before final disposal of property by Governmen> 
whether binding on Government— Property of Hind 
attached—Kight of maintenance of his decease 
co-pircener’s widow und unmarried daughter 
burden on property—Such interest of widow an 
daughter, liability to attachment. 

There is nothing in s, 88, Oriminal Procedu: 
e 


is constructive posses 
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Code, which compels a person who claims an in- 
terest in the absconder's property to prefer his 
claim before the Magistrate, issuing the order for 
attachment, The right of the aggrieved person to 
prefer a suit without going to the Magistrate under 
this section has not been taken away. Solong as 
the property has not been sold by Government or 
otherwise disposed of, and so long as Government 
have continued to remain in possession of the 
attached property, it would, be open to any party 
claiming an interestin it to obtain a decree 
of a Civil Court declaring his right in the 
property, and if he succeeds in obtaining such a 
decree before Government have finally disposed of 
the property, that decree would be binding against 
Government, and the property could be disposed of 
subject to the rights established under such 
decree, 

Under the Hindu Law, if a co-parcener takes the 
property of another deceased co-parcener by survi- 
vorship, he takes it with the burden of maintain- 
ing the widow and unmarried daughters of the 
deceased co-parcener. It cannot be said that this 
right of maintenance is merely personal in the 
sense that it has no reference to the property which 
he gets by survivorship. It may be that in the 
technical language it may not fall within the 
definition of “charge” under s. 100, Transfer of 
Property Act, This charge isa later creation by 
statute, but the Hindu Law has always regarded 
the widow's right as a burden on the property. 
The right of maintenance attaches to the property 
itself which is taken by survivorship. Such 
interest is not liable to attachment because, al- 
though it may not be a legal charge, Government 
acting under s, 88, Oriminal Procedure Oode are not 
in the same position as a purchaser for value. The 
holder of such interest for maintenance amounting 
as it does to a burden on the property, is entitled 
as a matter of right to ask the Oourt to create a 
formal charge, and that being so, it cannot be 
attached by Government who are only concerned with 
confiscating the absconder's right, title and interest 
in the property. SEORETARY OF STATE v, AHALYABAI 
NARAYAN KULKARNI Bom. 453 
8.103—Hvery process in conduct of search 

must be witnessed by respectable witnesses —Search 

under s. 103—Evidence of search, if can be given 
trrespective of evidence of search list. 

According to the well-known principles of juris- 
prudence the requirements of a statute must be 
strictly observed and complied with before the liberty 
of the subject can be taken away by sending him 
to jail or by exacting a fine from him. Where no 





„order in writing is issued by the officer concerned 


under s. 103, Criminal Procedure Code to attend and 
witness a search, no person is bound by law to render 
assistance to him in making the search. It will be 
unreasonable to hold that if person who is not bound 
by law to doa certain act voluntarily agrees todo 
it, he will be deemed to have made himself subject to 
any criminal liability that may attach to the non- 
performance of the act. Criminal liability is the cre- 
ation of statute and cannot be created by agreement, 
If therefore, the witnesses attend and witness a search 
on & verbal request of the officer concerned but refuse 
to sign the search list, they are not guilty of an 
offence under s. 147, Penal Uode as they are not bound 
to sign it, 

Per Varma, J.—Section 103, Criminal Procedure 
Code enacts that searches must be conducted with all 
due care, thatthere must be respectable persons pre- 
sent at them to bear testimony to the fact that the 
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manner of the search was above board, Every 
process in the conduct of the search must therefore, 
be witnessed by such witnesses, 

Per Manohar Lall, J.—Where a search has been 
conducted under s. 103, Criminal Procedure Code, evi- 
dence can be given regarding the things and regard- 
ing the places in which they were found irrespective 
of the evidence of the list which the law directs to be 
drawn up relating to the particulars of the property 
found and the provisions of the Evidence Act do not 
prevent the adoption of this course. A search cannot 
be made in writing and the observations of physical 
facts must always and can beallowed to be proved by 
oral testimony in Courts. Ram Prasap v. EMPEROR 

Pat. 787 FB 
ss. 106, 118—Liability of surety under — 

Criminal Procedure Code, if dg Tent from that of 

surety under Civil Procedure Code —S, 118 is res- 

trictive of s.106—Liability of surety and principal 
is joint and several—Bond executed by person with 
sureties for keeping peace—Peace not kept—Amount 

greater than under bond, if can be forfeited. f 

Where a person is ordered to executea bond with 
sureties for keeping peace, thə fact that the real 
object of the Crown is to have the peace kept and not 
to obtain money, does not necessarily lead to tlie con- 
clusion thatthe liabilities of the sureties under the 
Code of Criminal Procedure are different from those 
of sureties under the Oivil Law. ; 

Section 118, Oriminal Procedure Oode, is, as regards 
those provisions, really restrictive of a. 106. In 
other words, although the maximum is fixed bys. 106, 
the circumstances of the case may be such as to 
make it unnecessary to take as greata bond aswould 
be permissible under s. 106. Taking it for granted 
that the object of taking sureties is not to recover 
the amount of the principal bond but rather to 
ensure as far as possible that the peace shall be kept, 
this result can be obtained even if one holds that 
nothing further can be taken from the sureties than 
the amount of the principal's bond. 

To hold the view that the principal is liable to pay 
the amount of the bond and that each surety is in 
addition to that liableto pay the amount which he 
agreed to pay as surety, would amount to this, that 
the principal and each surety executed an indepen- 
dent bond and there is no joins liability. In Form 
No. XI of Sch. V, Oriminal Procedure Oode, however, 
thereis one bond by the principal followed after 
his signature by the undertaking of the sureties 
binding themselves jointly and severally. If, there- 
fore, the sureties bind themselves jointly and several- 
ly it cannot be held that each of them can be called 
upon to pay the whole amount of the bond, In the 
Code the expression always is “a bond with sureties”, 
and therefore, the liability of a surety under the 
Oode of Oriminal Procedure cannot be differentiated 
from that of a surety under the civil law. Where 
therefore, persons execute bonds for keeping peace 
together with sureties, upon the failure to keep peace 
the principals can be called upon to pay the amount 
under the bond and any one of the sureties can also 
be calledupon to pay the same amount but if any one 
is called upon to pay the whole amount under the 
bond any other on that bond be he principal or surety 
cannot be ordered to pay anything more. ABDUS 
SATTAR v. Kina- EMPEROR Oudh 948 

ss, 106, 118, ea pe ore for 
keeping peace by accused, if can be forfeited on his 
pet ae a offence under s. 323, Penal Code (Act 

ALV of 1880). 

When an accused has been ordered to execute a 
bond with sureties for keeping peace and the bond 
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is so executed and the accused subsequently commits 


an offence under s. 323, Penal Code, there is a breach 
of peace which entitles the Magistrate to forfeit the 





bond and the sureties, ABDUS SATTAR v. KING- 
EMPEROR Oudh 948 
8.107. Sze Criminal Procedure Code, 1898, 

s. 12 784 





— 88.107, 145—Complaint under ss, 107-145 

—Court's omission to draw up original order under 

s. 145(1) and affix its copy under s. 145 (3), if 

vitiates all proceedings. 

In a case under ss. 107-145, Criminal Procedure 
Code, the Magistrate’s omission to draw up the neces- 
gary original order under s. 145 (1), Criminal Proce- 
dure Code, and affix its copy at the spot under s. 145 
(3), vitiates all the proceedings and the final order 


passed in sucha case can be set aside. OBANAN 
Sines v. EMPEROR Lah, 124 
————— $, 109 — Concealment — Person residing 

within local limits — Whether there can be 


concealment—Concealment, tf should be continuous 

—Applicability of section. 

Theremay be concealment within the meaning of 
s. 109 (a), Criminal Procedure Code, even if residence 
within the local limits is well-known. 

No definite rule whether the concealment should be 
continuous or not should be laid down and itis a 
question of fact ineach case, 

Section 109, Criminal Procedure Code, is one res- 
trictive of liberty and must be applied only when 
strictly applicable. : 

The section penalises the taking of precaution to 
conceal whether these precautions are successful or 
not. GANPATI v, EMPEROR Nag. 820 
~ 8S. 109 (a), (p), 112— Magistrate by order 

under 8.112 taking security under s. 109 (b)— 

Sessions Judge on appeal considering that facts 

come under cl. (a) and not (b) and so changing 

8, 109 (b) to 8. 109 (a)— Action, tf without juris- 

diction — Accused unable to give account of his 

presence and when accosted running away after 
throuing away bundle of house breakiny «mplements 
~—Accusea found to be restaing in vicinity and 
carrying respectable profession in day time— 

Cl. (a) or (b) applicable—Accused standing in one 

position, thus hoping that he would be mistaken for 

tnanrmate object— Whether concealing himself. 

There is nothing in the provisions of s, 109 or 
of s. 112, Criminal Procedure Code, which makes 

it imperative on the part cf the Magistrate, after 
having recited the reasons why the person 
named is to be called on to execute a bond, to 
enter the actual section and clause which he con- 
siders appropriate. Where Sessions Judge in 
appeal has considered that what is set out in the 
body of the order by the Magistrate under s. 112, 
Criminal Procedure Code, biings the matter within 
the terms of cl. (a) of s. 109 and not under cl. (b), as the 
trying Magistiate did and he has in effect corrected 
what he consideis either to bea misconception of the 
tiying Magistrate ora clerical error and the substance 
of the accusation which the applicant had to meet has 
not been altered in any way; the action of the Sessions 
Judge 1s not without jurisdiction. 

Where the accused goes not give a satisfactory ac- 
count of himself, the proper clause applicable 1s (b) 
and not (a) of s. lu¥. Where the accused was not 
actually hiding, but was walking along the road, and 
on obseiving the watchman on the alert, he stood still 
and waited until hie attention should be diverted 
before proceeding on his way, standing there ap- 
parently in the hope that he might be mistaken for 
an inanimate object or part of a building if the 
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watchman happened to turn his eyes on him, this 
eannot be considered as concealing his presence. 

Where the order under s. 112 clearly states that 
the accused did not giye a satisfactory account of 
hie presence in the manner and under the circum- 
stances he was seen and there is nothing about his 
taking precautions to conceal his presence within 
the local limite of the Magistrate's jurisdiction 
s. 109(&) and not s. 109 (a) is applicable though it is 
known that the accused resides in the vicinity and 
has a regular means of livelihood. 

When a man isvalled on to give a satisfactory ac- 
count of himself, the implication necessarily follows 
thatit is not a general account of himself but an 
account of himself in relation to the circumstances in 
which he iscalled onto give such account, Under 
s. 55 of the Criminal Procedure Oode, an officer in 
charge of a Police Station is empowered to arrest or 
cause to be arrested inter alia anyone who cannot 
give a satisfactory account of himself, and the satis- 
factory account which is to be given cannot, at the 
moment when an arrest is impending, be considered 
to have reference to anything except the circum- 
stancee in which he is about to be apprehended. The 
wording of s. 109 is not otherwise, and it cannot be 
apprehended that a person can be considered to have 
given a satisfactory account of himself if, being 
found with unmistakable burgling instruments in 
his possession, in the middle of the night, he says 
that he is a respected house-holder, following an 
honourable profession in the day time still less can he 
be said to have given a satisfactory account of him- 
self when, on being accosted, he flingsaway a bundle 
of house-breaking implements and runs to his own 
house by a devious route, and when forced to open 
his door to the Police, denies that he had left his house 
that night. AHESANALI V, EMPEROR Nag. 465 
——_ 8. 110—Proceedings under — Magistrate's 

jurisdiction to initiate—Power of Superior Court 
to examine materials upon which it is based— 
Complaint to District Magistrate by tenanta that 
landiord harassed them—Complaint forwarded to 
Sub-Divisional Officer—Police report called before 
initiating proceedings under s. 110—Report not 
favourable — Magistrate still drawing up pro- 
ceedings only on complaint—Sessions Judge moved 
but refusing to interfere—District Magistrate also 
moved who ordered fresh. local enquiry after 
transferring case— Magistrate discussing matter 
with District Magistrate and no fresh enquiry 
held—Landlord moving High Court to quash 
proceedings or transfer case—Held, quashing pro- 
ceedings and transferring case that there was no 
further material to draw up proceedings other than 
vague complaint—Landlord held not debarred from 
moving High Court after waiting for result of 
order of the District Magistrate. 

Magistrates have complete-jurisdiction to initiate 
proceedings under s, 110, Criminal Procedure Code, 
provided that they are saticfied that there are 
guficient materials for doing so, but in each case 
the Superior Couit will examine, if necessary, the 
materiais upon which the proceedings are based. 

The District Magistrate who received a petition 
from a number of tenants that the landlord harassed 
them, forwarded it to the Sub-Divisional Officer. 
The sub-Divisional Magistrate ordered the Police to 
make enquiry before drawing up proceedings under 
s. 110, Criminal Procedure Code, against the land- 
lord. ‘Ihe Police reported that the matter was of 
a civil nature. The Magistrate, however, drew up 
proceedings under s. 110, Oriminal Procedure Code, 
when there. was no further materia] except the com- 
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plaint petition which did not mention names of 
persons who were oppressed or the place or date 
where and when the incidents took place. The 
landlord moved the Sessions Judge against this 
order but he refused to interfere. The Dis- 
trict Magistrate was also moved and he trans- 
ferred the case to: the other Magistrate and 
ordered fresh local enquiry before continuing pro- 
ceedings. This Magistrate noted in order-sheet that 
he had to discuss with the District Magistrate re- 
garding his order to hold enquiry and further noted 

er discussing personally, that, the District 
Magistrate had agreed with his view thatno fresh 
enquiry was necessary. The landlord moved the 
High Court to quash the proceedingsor to transfer 
them to another Magistrate ; 

Held, quashing the proceedings 
ring the case to other Magistrate; 

(2) that there was no material for initiating the pro- 
ceedings except the petition of complaint which 
alleged expressions in general which were spread over 
& large number of years; 

(44) that the landlord was not debarred from seek- 
ing the aid of the High Court even though he did not 
move the High Court immediatety after the order of 
the Sessions Court ashe rightly waited to see the 
result of the order of the District Magistrate who was 
also moved; 

(iii) that the statement noted by the Magistrate 
regarding the discussion with the District Magistrate 
ought not to have found a place in the order-sheet, 
The District Magistrate had passed a judicial order 
and it was the bounden duty of the Magistrate to 
carry out that order. The District Magistrate by 
a mere oral conversation with the trying Magistrate 
could not have intended to abrogate in the least the 
effect of his original order which was expressed in 
very strong terms in writing. In the matter of 
NARENDRA Nath Jua p, EMPEROR Pat. 849 
s. 110 (€}—Attempt to commit rape, if 

involves breach of peace. f 

Section 106, Oriminal Procedure Code, makes it 
quite clear that an assault is an offence involving a 
breach of the peace; and an attempt to rape does 
involve an assault, force and violence upon the per- 


and transfer- 





son against whom this offence is committed, and there- ` 


fore involves a breach of the peace within the mean- 
ing of s. 110 (e), Criminal Procedure Code. In re 
GANTI Veera REDDI Mad. 815 
~~ 5, 112. See Oriminal Procedure Code, 1898, 
s. 109 (a) (b) 465 
5.118. Ser Criminal Procedure Code, 1898, 
948 





8S. 106 
————-- $8. 106, 118, 120 (2), 514—Order to execute 
bond to keep peace for one year — Appeal from 
and stay of, during its pendency — Time, when 
begins to run 
Where an accused is ordered to execute a bond with 
sureties for keeping peace forone year and an 
appealis lodged from such crder together with an 
application for stay of the order and the Appellate 
Qourt suspends the order until the decision of the 
appeal, the time from which the period of one year 
begins to run is the date of the order of the Appellate 
Oourt possibly after deduction of the time between 
the original order of the Magistrate and the order 
of the Appellate Court staying such order. ABDUS 
SATTAR v. KING-EMPEROR Oudh 948 
8. 133 — Applicability — Long-standing 
obstruction — Section, if applies — Action under 
8. 133, when can be taken, 
Section 133, Criminal Procedure Code, is not in- 
tended for long-standing obstructions but for an un- 
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lawful obstruction lately built in a public place. 
It is only on proof of urgency or imminent danger 
tothe public interest that action under s. 133 et ‘seq 
can be taken, and these provisions should not be 
allowed to be used as a substitute for litigation in 
Civil Courts. Ohapter X of the Oode deals with 
“public nuisances” and provides a speedy and summary 
method for dealing with them, in cases of great 
emergency and where there is imminent danger to 
the public interest, The fact that an obstruction 
has been allowed to stand, without objection, In a 
public place for many years itself indicates 
that there is no such emergency or imminent danger 
to the public interest. The existence of a long- 
standing obstruction cannot, therefore, without 
proof of something having recently happened, be 
considered to be a “public nuisunce.” EMPEROR v. 
Tuust RAM Lah, 669 
——_——-8. 133—Order under, nature of. 

The Oode of Criminal Procedure calls the order 
under s, 133 a conditional order and theform in which 
the conditional order is expressed is such as not to 
amount, to an injunction. HARGOVIND V. KIKABHAI 

Nag. 257 

8.139-A (2)—Non-applicant’s denial of 

existence of public right proved —Magistrate, if can 
order either side to bring civil suit. 

Ifthe Magistrate on enquiry finds that there is 
any reliableevidence in support of the non-applicant's 
denial of the existence of a public right, he shall stay 
the proceedings until the matter of the existence of 
such right has been decided by a competent Oivil 
Court. The Magistrate is not empowered to order 
either side to bring a civil suit. In re BIHARI 

Nag. 755 
s, 144 — Orders in proceedings under— 

Orders cannot be taken as decisive of rights of 

parties—History of property in questton—Nature 

of proceedings and conclusion may be referred to. 

Orders in proceedings under s. 144, Criminal 
Procedure Code, cannot be taken as decisive of the 
rights of either of the parties, but the nature of 
the proceeding and its conclusion may be referred 
to when the history of the property is in question. 

JAMUNA BING. V, ZULMI SINGA Pat. 260 
s. 114— Order under—Effect. 

An order under s. 141, Criminal Procedure Code, 
does not establish possession. UDIT NARAYAN PATWARI 
v. EMPEROR Pat. 715 

—8, 145. See Criminal Procedure Code, 1898, 

8. 107 124 











8.145—Amendment to cl. (4)—E fect of— 

Duty of Magistrate to take evidence for forming 

opinion 

Under s. 145, Criminal Procedure Oode, the Magis- 
trate’s duty is to decide whether there 18 likely to 
be a breach of the peace and whether one party, 
although recently dispossessed, is to be regarded as 
in possession. Todo this, he must take such evi- 
dence as he finds necessary and it rests with him 
and not with the parties to decide what evidence is 
necessary to be called. The recent amendment to 
el. 4 which requires the Magistrate to receive all 
such evidence as may be produced by the parties 
and to consider the effect of such evidence, does 
not mean anything more than that he must receive 
evidence actually put before him by the parties but 
does not require him to summon witnesses at the 
instance of the parties who are unable to bring 
these witnessee to Court. Ins.145 there is no such 
provision as is to be found in cl, 2 of s. 252, 
Dr, A. Mean v. STEEL BROTHERS & Co., Lev. 
Rang. 266 
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——— 8, 145 — Orders under — Whether partake 
nature of interim proceedings in Civil Court. 
Orders under s. 145, Oriminal Procedure Code, 

relate essentially to the possession of land and par- 

take something of the nature of interim proceedings 
in a Civil Court and the order itself partakes some- 
thing of the nature of a decree, so that a judgment 
which relates to such orders is not necessarily to 
be applied without some modification to ordinary 
criminal proceedings for offences leading to a con- 

viction or an acquittal, TAHILRAM TACKOHAND V. 

MIRAL w-o JAMALSHAH Sind 549 

——-—8. 145—Summoning of witnesses cited by 
parties—No ground of Magistrate being satisfied — 
Also non-compliance with s. 145 (1) —Proceeding, 
af vitiated. 

When making anorder onan application under 
s. 145, Oriminal Procedure Code, the Magistrate 
ought to comply with the provisions ofs 145, cl. 1, 
and he ought to make an order in writing stating 
the grounds of his being satisfied that a dispute 
likely to oause a breach of the peace existed. This 
failure, together with the fact that the Magistrate 
actually has no grounds whatsoever for being 80 
satisfied, vitiates his whole proceeding and makes 
them illegal as being taken without jurisdiction. 
Dre. A. Mean v. STEEL Brorugrs & Co., Lrp. 

Rang. 266 

-5.145 (1y—Petition under 3. 145 (1)—No 

mention of existence of dispute likely to cause 
breach of peace—Action under s. 145, tf justified, 

Where the petition under s. 145 (1), Oriminal 
Procedure Code, contains no information that a dis- 
pute likely tu cause a breach of the peace existed, 
the Magistrate isnot justified intaking action under 
s. 145. Dr, A, MERAH v, STEEL BroTHERS & Oo., LTD. 

Rang. 266 

——-—— 5, 147—Dispute regarding right to worship 
as pujari in temple, whether comes under s. 147. 

The policy of the Legislature has been consistent- 
ly, in the past, to enlargethe jurisdiction of the 
Magistrate in respect of disputes connected with any 
kind of user of“ land” in its widest sense, and it 
would be inconvenient if disputes which are really 
inseparably connected with lands or buildings were 
beyond the jurisdiction of the Magistrate. Where 
the dispute is regarding a right which is insepar- 
ably connected with the use of any land or building, 
it must be regarded as being within the 
purview of s. 147, Oriminal Procedure Oode. 
A dispute regarding the right to worship as 
pujart ina temple in actual fact may have more to 
do with what a man does in the temple after en- 
tering into it and not so much with his actual 
entry into the temple, nevertheless where the right 
regarding which a dispute exists is one which is 
inseparably connected with the right to enter a 
building and cannot be dissociated fiom it the dis- 
pute cannot be said to be not one regarding an 
alleged right of user ofthe building. Such a dis- 
pute isa dispute regarding any alleged right of 
user of any land as explained in s, 145, sub-s, 2 
and comes within s. 147. 

Obiter.~-Tnere can be no doubt that a dispute which 
relates to offerings cannot be regarded asa dispute 
about the user of any land or building. VELAPPA 
Gounpan v. RAMASWAMI GOUNDAN Mad. 127 
= 8. 164 — Confession recorded but no 

certificate as required by 3. 164 appended — Magis- 

trate examined as witness — Confession held 
admissible. 

A confession of an accused was recorded bya 
Magistrate alter giving him ten minutes’ time to reflect. 
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But no certificate as required by 8.161, Oriminat Pro- 
cedure Code, was appended. The Magistrate bim- 
self was examined as a witness and had deposed 
that he had satisfied himself that the confession was 
made voluntarily and that he had warned the ac- 
cused that he need not make the confession, and 
that if he made one, it could be used against him : 

Held, that there was no reason to disbelieve the 
sworn testimony of the Magistrate and that this 
confession was admissible in evidence. KARTAR 
SINGH v. EMPEROR Lah. 666 
s. 164— Recording of confession—Mere giving 

of warning to accused, if sufficient — Magistrate 

must record reasons for believing statement as 
voluntary. 

Tt is not enough for a Magistrate recording the con- 
fessionof an accused to give him a warning, but it 
jg essential that he should put question to satisfy 
himself that the confession wasin fact voluntary, 
and the question with its answer must be recorded. 
It is not enough that the Magistrate was satisfied as 
to the confession being voluntary, but the Oourts 
before whom the confession is used must have 
materiale on which they canbe satisfied that the 
confession was in fact voluntary. The Magistrate 
must, therefore, record a brief statement of his reason 
for believing that the statement was voluntarily made, 
EmpeRog v. RAMSIDH RAI Pat. 530 
— $. 190—Sub-Divisional Magistrate can 

take cognizance of offence on information by 

Civil Judge — Civil Judge, if must be examined 

before taking cognizance —His non-examination, 

af vitiates whole trial. 

The provisions of s.190,Criminal Procedure Oode, 
are exceedingly wide. There is nothing in that 
section which prevents a Sub-Divisional Magistrate 
from taking cognizance of an offence that happens 
to be repcrted to him by an officer who presides in 
a Court of Justice. Oivil Judge is certainly a 
public servant and when the Magistrate takes 
cognizance of an offence upon a reportofthe Civil 
Judge it is not necessary that he should be examined 
before the Magistrate as a complainant. However, 
even if he should have been examined and was not 
examined that would amount only to an irregulari- 
ty which would not vitiate the whole trial. TABA 
SINGH v, EMPEROR Ail, 960 
—s, 195. 

Sze Criminal Procedure Code, 1898, s. 196-A an 


Sze Penal Code, 1860, s. 500 572 
ss. 196-A (2),195—Conspiracy to commit 
non-cognizable offence—Some accused parties to 
proceedings in which offence is committed— 
Sanction for prosecution under s. 120-B, Penal 
Code <Act XLV of 1860), is not necessary in case 
of such accused but is necessary in case of others. 
The proviso to s. 196-A lays down that where the 
criminal conspiracy is one to which the provisions 
of sub-s. (4) of s. 195 apply, no sanction ig neces- 
sary. Where a non-cognizable offence is committed 
and several persons are charged for conspiracy to 
commit ‘the offence but some only are parties to the 
proceedings in which the offence was committed, 
no sanction is necessary for prosecution under 
s. 120-B, Penal Code, in the case of such accused but 
is necessary in the vase of others who are not parties 
to the proceedings. Emperor v. Nann Lan Lah. 654 
———- §.197—Object of. 
The policy of the Legislature in enacting s. 197, 
Criminal Procedure Code, is to afford a reasonable 
protection tothe public servants in the discharge 














of their official functions ang this policy cannot. 
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be defeated by having resort to the view that: “ At 
the time of committing the offence the public ser- 
vant cannot be said to be discharging public 
duty.” Kazi Prasan Sina, OHATEMAN, MUNICIPALITY 
BUXAR v. SIRIKRISHUN OHATURVEDI Pat.725 
S8.198,199—Object of —Offences referred 

in sections should not be made subjects of complaint 

except by aggrieved person—Husband complaining 

under ss. 363, 342 and 506, Penal Code (Act XLV 

of 1860), but not under s. 494, Penal Code—Court 

cannot force upon him character of aggrieved 
husband. 

Where a complaint under ss. 363, 242 and 506, 
Penal Code, is filed by the husband who does not 
himself complain of an offence under s. 494, Penal 
Code, the Court cannot force upon him as a com- 
plainant, the character of an aggrieved busband, 
which he does not wish to assume. The purpose 
of ss. 198 and 199, Criminal Procedure Code, is to 
make sure that the offences to which they refer are 
not made the subject of complaint except by ag- 
grieved persons. EMPEROR v. QULAB Sind 98 
—S. 203, Serr Criminal Procedure Code, 1898, 
s. 436 879 (b) 
ss, 221, 537—Accused charged with offences 

of kidnapping and abduction in respect of same 

occurrence—Charge, if should be under two heads 

—Charge framed under one head—-No prejudice— 

Trial held not vitiated. 

It is always wise where a charge is made in re- 
spect of the same occurrence both of kidnapping 
and abducting that two heads should be made, 
But it is notillegal to make the two charges under one 
head. The point to be seen in each individual case 
is whether the accused person was prejudiced there- 
by. Where the Judge has carefully explained the 
difference between abduction and kidnapping and 
the jury fully understood the position and have 
acquitted the accused men of the charge of kidnapp- 
ing under s. 366 of the Penal Code but convicted them 
of abduction under s., “66 of the Code, in other 
words, the jurymen were not satisfied that the girl 
was 16 or under, the charge cannot be said to have 
prejudiced the accused. Exsap1 Kuan v. EMPEROR 

Cal. 104 
———S. 238 (1)—Fracas— Charge under s. 353, 

Penal Code (Act XLV of 1860), for assaulting 

public servant—Magistrate taking cognizance and 

finding ordinary person assaulted—Whether can 
convict person gutity of that assault. 

Where a fracas is the basis of a Police charge- 
sheet by assaulting a public servant which comes 
properly before a Magistrate and after he hastaken 
cognizance of the case he finds that in the transac- 
tion which was reported to him an assault was commit- 
ted on some other person not mentioned in,the original 
complaint or that the person assaulted was not a 
public servant but an ordinary villager, the Magis- 
trate can deal with that assault and convict the 
person guilty of it. Maune Ba v. Tok Kine 











Rang. 670 
———— $, 239 (b). Sze Criminal Procedure Code, 
1898, ‘18. 537 525 


s. 250 — Cause shown by complainant, 
whether should be recorded before ordering com- 
pensation, 

The Magistrate shall record and consider any cause 
which the complainant may show, and having con- 
sidered that cause he may for reasons to be recorded, if 
he is still satisfied that the accusation is false and either 
frivolous, or vexatious, direct compensation to be paid. 
It is only after considering the cause so shown that an 
order can be passed directing him- to pay compensa- 
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tion. Unless and until the directory provisions of 

s. 250, Criminal Procedure Code, are complied with 

a Magistrate has no power to order payment of com- 

pensation Ma E MyainG v. T:ız Kina Rang. 508 

s. 250—Compensation — Parties on bad 
terms— Whether enough for showing that charge by 
one against the other is a false one. 

When directing compensation against the com- 
plainant under s. 250, Criminal Procedure Oode, it 
is necessary for the Magistrate to come to a finding 
that the case was frivolous or vaxatious. The fact 
that the parties are on bad terms is nota sufficient 
ground for holding that the charge is a false one. ` 
Maune Pan v. Mauna Mya Din Rang. 199 
s. 256. Sez Criminal Procedure Code, 1898, 
s. 342 678 
s8. 275, 285-A, 279 (1)—Joint trial of 

A, B, O—A claiming to be tried as European 

British subject but others not claiming Indian 

majority in jury and wishing to be tried with A— 

Case transfeired to other place owing to want of 

European jurors—O claiming before new Court 

to be tried separately—Court holding that he 

must adhere to his choice first made—Revision 
application to High Court rejected—Joint trial 
held legal—C held could not contest validity of 
order in appeal -- Werds ‘and is so tried’ in 

s. 265-A— Meaning of. 

“Words in s. 245-A, Criminal Procedure Code, “and 
is so tried” mean “if he isin fact sotried” or 
“if he is eventually so tried.” 

A, B and C were being tried jointly, When ac- 
cused appeared before Sessions Court A claimed to 
be tried asa European British subject but B and 
C stated that they did not claim an Indian majori- 
ty inthe jury but wished to be tried jointly with 
A The Judge without reading out charges and 
asking the accused whether they pleaded guilty or 
claimed trial decided not to proceed with the case 
owing to the want of eufficicnt European jurors 
and the case was trausferred to other place by the 
order of the High Court. Before the Judge at the 
new place C claimed tobe tried separately but the 
Judge held that he had already made his choice 
and must adhere to it. Revision from this order 
was rejected bythe High Court and he was jointly 
tried : 

Held, that C having applied ia revision against 
the order, it was final and could not contest in 
appeal the validity of the High Court's order re- 
jecting his claim for separate trial : 

Held, further, that the joint trial was legal. In re 
SURAJPAL SINGA Nag. 853 
——— s. 279 (1)—Accused claiming trial as 

European British subject~ Deficiency of one juror 

arising — Court summoning and including in jury 

person happened to bein Court varanduh—Obdjection 
that he was not an European—Court finding that 
he was so—Court's decision is final—Jury is proper- 
ly constituted. ; 
here on the day of the trial of the accused who 
clfimed to be tried as a European British subject, 
a deficiency of one juror arises because of the objec- 
tion by the accused to a number of them and the 
Judge summons a person who happens to be in the 
Court verandah and whose name is on the juror's 
list, and includes him in the jury and the accused 
having taken an objection that such person is not 
a European British subject, the Judge examines 
such person and decides that he is so, the decision 
of the Judge is final under s. 279 (2), Criminal Pro- 
cedure Code, and the jury is properly constituted. 
In re SuRAJPAL BINGE Nag, 853" 
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ss. 326, 327— Requisite number of assessors 
not present—Court choosing person present in Court 
whose name was on assessors’ list without serving 
formal summons—Trial, if legal. 

A requisite number of assessors was not present at 
the trial and the Court chose a gentleman present in the 
Court compound and whose name was in the list of 
assessors and jurors and asked him toserve as an 
assessor without any formal summons having been 
served upon him : ; 

Held, that the trial was not illegal. The order of the 
Judge to requisition the services of a gentleman 
whose name was in the assessors’ list amounted to 
summoning him. EMPEROR v. RAMSIDH RAI 

Pat. 530 

ss. 337, 494—Magistrate's failure to record 
reasons under s. 337, sub-s, 1-A is irregularity and 
does not affect right of accused or approver— 

Magistrate's tendering pardon on advice of Local 

Government, if material—S. 337 must apply if 

manner in which pardon is tendered follows method 

prescribed in that section — Intention not to act 
under it is immaterial — Pardon is tendered as 
judicial act—Held, trial was without jurisdiction. 

The fact that the Magistrate has not recorded his 
reasons as required by sub-s. 1-A of s. 337, Criminal 
Procedure Code is merely an irregularity on the 
part of the Magistrate. The right of the accused or 
the approver cannot be affected because the Magis- 
trate has failed to comply with a requirement imposed 
for the benefit of the accused. Nor is it material that 
the Magistrate in tendering the pardon did so after 
consulting the Local Government and with its autho- 
rity. That isan internal matter of administration 
which cannot affect the position of the accused or 
the approver The essential fact is that the pardon 
is tendered to the approver by the Magistrate. Even 
if the Local Government did not intend to act under 
a. 337, in sanctioning grant of pardon tothe approver 
but if their overt acts are such as tobe only capable 
of being referred to that section, their intention not 
to act under it cannot matter. It is not necessary to 
consider whether the prosecution had a desire to reap 
the benefits of s. 337, while also desiring to evade the 
consequence of having to try thecase before the 
High Court or Court of Session, because it is im- 
possible thus to make the best of both words, Ifthe 
manner in which the tender of pardon is made, 
follows in substance, the method prescribed in 8. 337, 
then the section must apply. Minor and immaterial 
irregularities or variations cannot be taken to affect 
the operation of the section. The pardon under 8. 337, 
Oriminal Procedure Code, is tendered as a judicial act, 
One of the consequences perhaps the most import- 
ant, is that when a Magistrate has tendered the 
pardon, the trial must not be by another Magistrate 
even though he is vested under 8 30 of the Code to 
try such an offence, but by the High Court or Sessions 


Oourt. : ; 
Held, that the trial of the accused was without 
jurisdiction. FAQIR SINGH v. EMPEROR PC 898 
ss. 337, 494—Ssz. 337 and 491, distinction 
The proceedings to be taken under s. 337, Oriminal 
Procedure Code, are different in character from those 
to be taken under s. 494. The former section deals 
with the action of a judicial, the latter with that of 
an executive officer. Section 494 says nothing about 
pardons sat all. It gives a general executive dis- 
ion to withdraw from the prosecution subject 





etion 
B the consent of the Court, which may be detarmined 
on many possible grounds, one of which no doubt is 
that the person in 1espect of whom the charge is 
withdrawn may be willing to give evidence, But 
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the whole procedure and the various consequences 
under s. 494 differ from those under s. 337. Faqir 
SINGH v. EMPEROR P C 898 


-——— 88. 342, 256 —V isolation of 3. 342, whether 
illegality—Warrant case—Examination of accused 


after further cross-examination of prosecution” 


witnesses under 8. 25€ but before defence—Legality. 

If s, 342, Criminal Procedure Code, has been 
violated, it is an illegality and not a mere 
irregularity. 

The further examination of the prosecution 
witnesses under s. 256, Criminal Procedure Oode, is 
not a part of the prosecution case. 

But the further cross-examination is not part of 
the defence because the defence for which the 
accused is called upon within the meaning of s. 342 
starts after the further cross-examination of pro- 
secution witnesses. 

A trial of a warrant case should be regarded as 
comprising not merely two stages, prosecution and 
defence, but three stages, prosecution, further cross- 
examination of prosecution witnesses and defence; 
it is clear, therefore, that s. 342 does not lay down 
any particular moment of time but a period of time 
within which the examination can be held. If the 
trial of a warrant case were regarded as having only 
two stages—prosecution and defence—then s, 342 
would have to be interpr-ted ae indicating a particu- 
lar moment of time, namely that intervening between 
the close of the first stage and the beginning of the 
second, If, however, there are three stages, then the 
examination under s. 342can be held either 
immediately after the close of the first stage or 
immediately beforethe beginning of the third stage 
or for the matter of that at any time between these 
two points. Monammap Nawaz v. Emperor Lah. 678 

s. 350. Seg Criminal Procedure Code, 1898, 

s, 436 879 (b) 

-—— 8. 350 — Proviso — Each transfer gives 
accused fresh opportunity to exercise his right 

under proviso to 3 350—Word ‘predecessor’ means 

‘predecessors.’ 

Each transfer of a case gives an accused a fresh 
opportunity of exercising his right under the pro- 
viso to s. 350, Oriminal Procedure Code, The 
word ‘predecessor’ should be taken to mean ‘pre- 
decessors' where there is more than one. It could 
not mean that a third Magistrate could act only 
on the’ evidence recorded by his predecessor, the 
second Magistrate, and not also on the evidence 
recorded by the first Magistrate who handled the 
case, 

The accused can also change his mind in this 
matter. Moti v. KESARIOHAND Nag. 808 


—8s. 367, 424—Appellate Court differing 
from lower Court—Nature of judgment to be 
written. 

It isthe duty of the Appellate Court not merely 
to consider whether there are reasons for differing 
from the judgment of the trial Court, but to apply 
its mind afresh to the evidence and to form its own 
conclusion and to embody its conclusions and the 
reasons on which they are based, in a considered 
judgment which will, if necessary, bear the scrutiny 
of the High Ovourt. Where the judgment does not 
get forth the points for determination, the decision 
thereon and the reasons for these decisions it does 
not comply with the provisions of s. 367, read with 
s. 424, Criminal Procedure Oode, KALI Onagan Som 
v. Priva Nata Das Cal. 677 
—-— 8S. 395 (1), 562—Sentence of whipping 

found inexecutable due to bad health of accused— 
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Magistrate, tf can take bond under e. 562—His duty 

in such cases. 

The accused was sentenced to 25 lashes under s. 379, 
Penal Colle, and as it was reported ihat owing to an 
enlarged spleen the sentence of whipping could not be 
executed, the Magistrate direvted him to enter into 
a bond under s. 562, Oriminal Procedure Code, for 
one year: 

Held, that this order was clearly beyond the Magis- 
trate’s powers. Section 335 (1), Criminal Procedure 
QOode, in such a case allows the Court to remit the 
sentence altogether or to sentence the offender in 
lieu of whipping to imprisonment or fine. Tus Kine 
v. Ba Kyway Rang, 224 
8. 397—Direction that sentence of detention 

in Borstal School should commence after expiration 

of previous one—Legality—Ma dras Borstal Schoole 

Act (V of 1926), s. 8. 

Section 347, Oriminal Procedure Code, is not ap- 
plicable to sentences of detention under s. 8, Madrag 
Borstal Schools Act and the direction that the sen- 
tence of detention should commence after the ex- 
piration of the previous sentence of detention is illegal. 
In re PUBLIO PROBECUTOR, MADRAS Mad. 768 

8.424, Suz Criminal Procedure Code, 1598, 

s. 367 677 


~ 88.436, 203, 350—Mogistrate conducting 
enquiry and discharging accused —On revision 
further enquiry ordered — Magistrate, if should 
re-summon witnesses — Further enquiry, how 
conducted—De novo enquiry if can be had under 
- 8. 850—Magistrate deciding resummoning witnesses 
but changing mind before starting further enquiry 

— Propriety of. 

When an order of discharge is set aside and fur- 
ther enquiry ordered under s. 436, Criminal Procedure 
Code, the enquiry recommences where it was left off at 
the time when the improper order of discharge was 
passed. Further euquiry, does not mean merely an 
examination of witneeses, but a further considera- 
tion of the evidence and the Magistrate is, there- 
fore, justified when ordered tomake further enquiry 
upon perusing the evidence alieady on record in 
framing the charge. 

Prior to the framing of the charge an accused is 
not entitled under s. 330, Oriminal Procedure Oode, 
to have a de novo enquiry, Section 350 gives the 
accused a right to havea de novo trial. The trial 
begins only after the framing of a charge. The Code 
leaves the re-summoning of witnesses entirely to the 
digcretion of the Magistrate. He may feel that he 
would like to see a witness or question him further ; 
and s.350 (1) gives him authority to do so. If he does 
not feel it necessary to examine any witness afresh, it 
is not incumbent on himtodo so. The Code does 
not recognize any principle of natural justice in 
sach matters, 

Where the Magistrate exercises his discretion in 
favour of commencing the enquiry de novo by sum- 
moning the witnesses, he is not precluded from 
changing his mind before he re-commences the in- 
quiry. The re-summoning of the witnesses is not 
tantamount to recommencing the enquiry. In re 
Komma HARI UHANDRA REDDI Mad. 879 (b) 
——— Chap. XXXiii— Proceedings under—Charge, 

if can be cancelled — Accused not discharged— 

Whether should be committed to Sessions— Accused, 

whether can waive previlege of Chap. XXXIII. 

Once a Magistrate has taken proceedings under 
Ohap. XXXIII, Criminal Procedure Code, his powers 
are curtailed. He cannot for instance under s. 213 
(2), Criminal brocedure Code, cancel the charge, 
pad if he does not discharge the accused under 
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s. 20) ors. 233, Oriminal Proczdura Oole, ha must 
as s, 446 ofthe Oode directs, commit the accused 
for trial. 

Thera is nores» why the accused should be 
compelled to contiaue t avail himeelf of a privilege 
which, thara is g901 reon to believe, his impo- 
verished state will render infructuous,if not harm- 
ful. Chapter XXXIIL, is a special procedure of 
which certain individuals at thair own request 
are p2rmitted to avail themselves. Therefore the 
accused can waive a right which he need never 
have claimsd provided his request can be granted 
without prejudice t> the trial of his co-accusel or 
the business of the Oourts. BE L, Wise v. EMPEROR 

Sind 705. 
s. 464— Hxamination of Civil Surgeon for 
deciding whether accused is of sound or unsound 
mind—W hether it is Magistrate's duty — Accused 
producing evidence in rebuttal—Prosecution tf also 
entitled to rebut evidence produced by accused. 

An inquiry which is contemplated by cl. (1) of 
s. 464, Criminal Procedure Code is not confined to 
the examination of the Civil Surgeon alone, 

The evidence of a Civil Surgeon under s. 464, taken 
in order to decide whether the accused is or is not 
of unsound mind is not evidence produced by the 
prosecution. The examination of the Civil Surgeon 
ig a duty which is placed by statute upon the Magis- 
trate himself and it is obvious that if one party can 
produce other evidence, both parties must be allowed 
todo so. Itis further obvious that the burden of 
proving that the accused is of unsound mind and in- 
capable of making his defence lies upon the accused 
and itis for him to lead evidence on the point in the 
first place and euch evidence as is led on his behalf can 
be rebutted by the prosecution, EMPEROR v, SHERDIL 
Suge Baz Pesh, 447 
8. 476. =. 

Ssu Bengal Agra and Assam Oivil Courts Act, 

1887, s. 22 823 

Ser Penal Code, 1860, s. 500 l 572 

-8.476—Action under s. 476, if shouldbe 
taken before close or within any particular time 
after termination of proceedings where alleged 
perjury is committed, 

Obiter.—While, no doubt, 8 Court may properly 
hesitate to make a complaint on an application which 
is presented long after proceedings have ended and 
which is obviously not prompted by any other motive 
than personal grudge, there is nothing in the statute 
warranting the proposition that action under s, 476 
is only to be taken before the close of the proceedings 
in which the perjury is alleged to have been com- 
mitted, or in strict continuation of them, or within 
any particular time after theirtermination. Nor is 
there justification for the view that only applications 
prompted by high motives are to be entertained. 
JAHAN Kuan v. EMPEROR _ Lah. 116 
~—— 8, 476-—-Defamatory statements in affidavit 

in course of judicial proceedings—Facts whether 

constitute offence relating to administration of 
justice, doubtfui— Complaint under s. 500, Penal 

Code (Act XLV of 1800), filed without complaint 

of Court—Whether amounts to evasion of law, 

Where defamatory stutements ara made in an 
afidavit in the course of judicial proceedings, it 
cannot be said that no complaint of defamation relat- 
ing to them can be made without complaint of tha 
Court. 

Where it is a matter of doubt, whether the facts 
complained of do constitute one of the offences, as 
provided in s. 193, Penal Ocde, relating to the admi- 
nistration of justice, it cannot be said that the 
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complainant is thereby debarred from placing his 
complaint under s. 500, Penal Code, The filing of 
the complaint under s. 500, does not amount to an 
evasion of law, the complaint of the Court not being 
necessary in such a case. KALUMAL MOTIRAM v. 
MULOHAND KIMATRAI Sind 365 
ss. 476, 476-A—Application for making 
complaint under 3.476 dismissed for default— No 
steps to set astde dismissal—Superior Court, if 
can entertain another application and make com- 
plaint —" Rejection” in s. 476-A, whether includes 
rejection on default. 

An application to a Court to make a complaint 
under s. 476, Oriminal Procedure Code, was dismissed 
for default. The applicant neither asked the Court 
to set aside the ex parte order, nor to restore his 
application, nor went in appeal to the District Judge 
under s. 476. Instead of doing so he put in 
an application before the District Judge. This 
application was not within limitation for an appeal. 
Notwithstanding the fact that the lower Court's 
order of dismissal was still in force the District 
Judge accepted the application and made acom- 
plaint : 

Held, that the order of the District Judge was 
without jurisdiction, Under the provisions of 
s. 476-A, he could take action only if the lower Court 
had neither made a complaint itself nor rejected an 
application for the making of one. The District 
Judge entertained this application on the ground 
that the dismissal in default was nota rejection of 
the application. He was not concerned with the 
reasons for which the application was dismissed (so 
long asthe procedare was regular) and had it been 
the intention of the legislation that ‘rejection’ in 
8. 47€-A should not inelude rejection on the ground 
that the complainant did not appear to prosecute the 
application as he ought to have done, it would pre- 
sumably have made this clear. Jasan Kuan v. Em- 
PEROR Lah. 116 
———- S, 488—Joint order for maintenance in 

favour of mother and her minor son—Con- 

siderations depriving mother of her right, whether 
affect child—Proviso to sub-s. (3)—Maintenance, 
if can be allowed to accumulate — Distinction 

between cls, (4) and-(5) of s. 488. 

Where the maintenance allowance under the 
orders referred to under s. 488, Oriminal Procedure 
Code, are in favour jointly of the mother and her 
minor son consideration which would deprive the 
mother of her right to the allowance would not pre- 
vent the child from asking and recovering it. 

Proviso 2 to sub-cl. (3) of 8.488, Criminal Proce- 
dure Code, only means that a person in whose 
favour an order for maintenance has been made 
must, toenable her to recover arrears of mainten- 
ance, apply to the Court to recover such arrears 
within one year from the date the arears became 
due. She cannot allow arrears to accumulate inde- 
finitely and apply for the recovery of those arrears 
for the first time after several years. 

t Under sub-cl. (5) ofs. 4°8 the Magistrate is en- 
titled to cancel the previous ordere of maintenance 
and render them of no effect for the future on a 
finding thatthe applicant in whose favour tke order 
had been made was “living in adultery”. Under 
sub-cl. (4) the Magistrate is entitled to refuse to 
enforce the maintenance orders on a finding, that 
during the period in respect of which maintenance 


was sought to be recovered, the applicant was 
“living in adultery". Cerrar w-o NAROOMAL v. 
Narooma, SHEHOOMAL Sind 863 


$.488 (3)—Arrears allowed to be accumu- 
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lated — Court, if can issue one warrant and impose 

cumulative sentence of imprisonment. ii 

The intention of the Legislature in enacting 
s. 488, Criminal Procedure Code was to empower the 
Magistrate after execution of one warrant only to 
sentence a person, who has defaulted inthe payment 
of maintenance ordered under s 188, Criminal 
Procedure Code to imprisonment for a period of one 
month in respect of each month's default and the 
section does not enjoin that there should be a 
separate warrant in reepect of each term of imprison- 
ment for one month. In other words, where arrears 
have been allowei to accumulate, the Oourt can 
issue one warrant and impose a cumulative sentence 
of imprisonment, EMPEROR v. BENI All. 397-F B 
———s. 494, Sze Oriminal Procedure Code, 1898, 

8, 337 898 PG 
ss, 503, 506—Court, if can issue commis- 

sion for examination of witnesses. 

It is desirable that the witness on whose statement’ 
the accused is likely to be convicted should be exa- 
mined in the presence of the accused so that the 
latter may get a chance of cross-examining him and 
the Oourtmay also have a chance of noticing the 
demeanour of the witness ; but to say that in no case 
a commission should be issued for the examination of 
a witness would be to delete the provisions of ss. 503 
and 506, Criminal Procedure Code. Bara Bux’ v. 
EMPEROR Pat. 558 
——— 8, 510-—Chemical Examiner's certificate— 

Paper on record in someone's handwriting showing 

that certain packets contained cocaine, if legal 

evidence. 

Where all that is on the record of a case is a 
little scrap of paper on which ‘it is written in 
somebody's handwriting that the Chemical Examiner's 
report shows that the packets in question contained 
ceccaine, itis not legal evidence and cannot be a 
substitute for the original certificate or at least for 
a copy of it certified by the Magistrate as being a 
true copy. The provisions relating to the produce 
tion ofa report by the chemical examiner in place 
of the Ohemical Examiner's own personal appewrance 
in Court are special provisions of the Oriminal 
Procedure Code, and must be strictly adhered to. 
PEAREY Lat-v. EMPEROR Lah. 225 a) 
- s. 514. Seg Oriminal Procedure (ode, 1898, 

s. 106 948 


ss, 517, 520—Case under s3. 380-411, Penal 
Code (Act XLV of 1860)—Police sending accused 
and stolen articles to Magistrate under s. 190, 
Criminal Procedure Code (Act V of 1833)— 
Magistrate without examining witnesses discharging 
accused—Order regarding disposal of property 
passed—Order held one under s. 517 and could be 
interfered with under 3,520 by Sessions Judge. 
Where ina case under s. 330 read with s. ill, 
Penal Code, the accused and the stolen property are 
sent to the Magistrate under s, 190 (b), Oriminal 
Procedure Code, and the Magistrate examines no 
witnesses and discharges the accused and then 
passes the order with regard to the disposal of 
the property, the order comes under s. 517, Criminal 
Procedure Code, since the inquiry had been initiat- 
ed and concluded. The Sessions Judge, therefore, 
ean deal with the application filed before him 











under s, 520, Criminal Procedure Uode. Mauno Pu 
Tu v. Tas Kine Rang. 451 
————-8. 537. Sre Criminal Procedure (ode, 1898, 

s. 221 104 


——— ss, 537, 239 (f)—Person charged with 
having received stolen property, sought to be tried 
jointly with person charged with having stolen it 
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Property alleged io have been received should 
| constitute proceeds of one single act of theft. 

The:è is an express direction in the Criminal 
Procedure Code, as to which persons may be tried 
Jointly if this can be done without prejudice and 
in the absence ofany evilence bringing the case 
under the provisions of s. 239 (7), Criminal] Proce- 
dure Code, a Magistrate has no jurisdiction to try 
persons jointly. The disregard of an express provi- 
sion of law us to the mode of trial is nota mere ir- 
regularity such as can be remedied by s. 587 of the 
Oriminal! Procedure Code, 

Where a person charged with having stolen the 
Property and a person charged with having receiv- 
ed them knowing them to be stolen are sought to be 
tried jointly, the property alleged to have been re- 
ceived should constitute the proceeds of the single 
Sct of theft and not several acts of theft. Ram 
K.ELWAN KAHAR v, EMPEROR Cal. 525 
a A 562, Bes Oriminal Pricedure Code, va 
Crimina trial—Accomplice —Evidence of, SBE 

Oniminal triel—Evidence 853 

ppeal — Summary dismi tao 
Duty of Court. Pert na 

An Appellate Court before dismissing the appeal 
summarily should give indications that it has actual- 
ly considered the various aspects of the cases before 
it sv that in revision the High Court can know 
that the appeal was fully considered. The Uourt 
should in short give its reasons for the conclusions. 
Bata BUX v. EMPEROR Pat. 558 
—~Assault—Attempt to rape if assault. SEE 
Oriminal Frocedure Uode, loYa, s, LLU te) 875 
Complaint dismissed under s. 203, Criminal 
Procedure Coue (Act V of 1898;, by Sub-Divistonal 
Magistrate— Sesstons Judge ordering further inquiry 
—oub-Divisional Magistrate ordering other Magis- 
trate to holdenquary and report - Such Magttrate 
issuing summons on accused and dischurying them 

holding trial—Sub-Divisronal Magistrate ignoring 

triat and accused convicted—T'rial by Mugistrate 
held without jurisdution ‘and Sub-Divisional 

: Magistrate was justified in ignoring it. 

‘The order by a superior Oourt to an 

Court to hold ‘further inquiry into a 

which has been dismissed under s. 203, Oriminal 

Procedure Code, has acquired what may be called a 

technical Meaning. It simply means re-cunsidera- 
tion. What step is to be takem thereafter will 
depend upon the circumstances of the case, 

The complaint in the case was referred to the 
Police aud on receipt of the Police report the Sub- 
Divisional Magistrate, after considering it and 
varloas aspects of the case, dismissed it under s. 203, 
Criminal procedure Code. The Sessions ‘Judge was 
moved by the complainant and he directed a turther 
inquiry imtothe complaint. On receipt of this order 
the Sub-Divisional Magistrate sens the case to 
another Magistrate to noid inquiry and ordered for a 
report by certain date. ‘The Magistrate summoned 
the accused and proceeded to try the case. He 

E examined Some witnesses and discharged the accused 
under s. 233 (2), Uriminal Procedure Vode, and re- 
commended to the Sub-Divisional Officer for a pro- 
ceeding under s. 149 of the Code. When the matter 
ks put up before the Sub-Divisional Magistrate, 

€, hoiding that the discharge of the accused by the 
Magistrate was entirely without jurisdiction 
ignored it and.ordered summons to be issued agaist, 
the ucuused who were Sudsequentiy convicted : 

Heid, that asthe Magistrate was oaly ordured to 
hold inquiry and make a report, he had no jurisdic- 
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tion to try the case and hencethe Sub-Divisional 
Magistrate was perfectly justified in ignoring the 
trial. As the Magistrate ignored the order that he 
was directed to mako a report and overlooked it, 
he could not be said to have acted with care and 
caution within meaning of s, 529, Criminal Proce- 
dure Code, and his action could not be allowed to 
stand. UDIT Narayan Patwari v. Emperor Pat. 715 
Confession — Admissibility. Sse Oriminal 
Procedure Code, 1698, s. 164 666 
Confession of exculpatory nature and subse- 
quently retracted, if can be used against co-accused. 
A confession of an exculpatory nature made by an 
accused and subsequently retracted cannot be used 
against a co-accused. EMPEROR v. Ramstpy Rar 


Pat, 530 
Conspiracy. Sre Oriminal Procedure Code, 
1898, s. 196-A 654 


Conspiracy—O ffence committed in pursuance 
of conspiracy —Accused, if can be legally tried for 
conspiracy. 

It is legal to try accused persons on a charge of 


conspiracy to commit an offence even if the sub- 
stantive offence has been carried out. In re SURBAJPAL 
SINGH Nag. 853 


Delay—Prosecution of public servant after 
inordinate delay—It rouses suspicion as to motive, 
A prosecution launched against a public servant 

after an inordinate delay (of about 4 years) rouses 
suspicion in one’s mind that this has been done to 
serve some end, either of the complainant or 
of others who are interested in disgracing the public 
servant, KALI PRASAD SINGH OuatrMan, MUNIOIPALITY 
BUXAR v. SIRIKRIS UN OYATURVEDI Pat, 725 
Dying declaration — Duty of Magistrate 
while recording such deposition. 

An injured man who is waiting to be operated on 
should nut be subjected to anything like a third 
degree cross-examination by the Magistrate who 
records his dying deposition; but the Magistrate 
should not content himself with merely recording 
the statement made by the injured man: he should 
ask him such simple questiuns as may occur to his 
mind inorder that the dying deposition may be an 
account of some value. Tan KING v. Maune Po Ter 

Rang. 683 
Dying decleratton~When can be sufficient 
for convection. 

16 is, of course, a fact that for an accused person 
to be ounvicted on a dying deposition alone the 
Court muss be quite satisfied that the dying deposi- 
tion bears all the marks of truth, and it must 
be examined with care, remembering that the state- 
ment isan ex parte statement, made as a rule in the 
absence of the accused without the accused having 
any chance of cross-examining the person who made 
it; but, the conviction can be had solely on a dying 
deposition where the Court is satisfied that the man 
who made the dying deposition had a good oppor~ 
tunity of recoguizing the person who attacked him, 
that he did recognizs him, and that he was telling 
the truth when he made his dying deposition, 
Tun Kine v. Mauna Po Tur Rang. 683 
Mvidence—Accomplice—Accus.d when can be 

convicted on evidence of accomplice— Hoidence of 

one accomplice cannot be used as independent evi- 
dense to corroborate evidence of other—Plurality 
of accomplices—Usefuiness of. 

15 is a recognized rule that it is ordinarily unsafe 
to convict on the evidence of an accomplice unless 
ib is corroborated by independent evidence as 
against each of the accused, The evidence of one 
accomplice cannot be used as independent evidence 
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to corroborate the evidence of another accomplice, 
But a plurality of accomplices might be useful in 
this way. They have to be considered indepen- 
dently and the Court might, while not. losing sight 
of s. 114 1b) of the Evidence Act, still be able to 
rely on the uncorroborated testimony of one or more 
out of a number either on the same or on different 
points. Inre SURAJPALSINGH Nag. 853 
Evidence—Two accused tried atsame time 
for abduction and rape respectively—Confession 

of former against latter retracted— Only other 

evidence for conviction of latter being that of girl 

—Duty of Judge— Jury should be told not to 

consider confession at ali, 

Two persons were tried at the same time for the 
offences of abduction and rape, respectively. The 
Judge admitted the confession of the former, though 
retracted against that latter. He had warned the 
jury not to rely much on this cunfession. The only 
other evidence on which the latter, i.e, one tried 
for rape, could be convicted was that of the girl. 
The Judge convicted him: 

Held, that he should have told the jury not to 
take the confession at all into consideration and that 
it might have prejudiced the accused. NARESH 
CHANDRA v. EMPEROR Cal, 560 
—- First information report— When admissible, 

The first information report, unless the man who 
made it dies, is not admissible in evidence of any fact 
which is contained in it: it merely proves that this 
was the original story which set the Police in 
motion. Ti  Kıxe v. Maune Po Tar Rang. 683 
Joint triul— Four charges of atiempt to 

commit ape against three accused all being 
jointly responsible—Two charges against one of 
them and another charge against him and another 
join: |y—Joint trial of all held not only permissible 
but also desirable. 

Against three accused, four charges of attempt to 
commit rape were framéd, for ‘which they were 
jointly responsible: Theother charges were framed 
as against one of them and‘another charge was framed 
as against this accused and another : z 

Held, that in every cage it hag to be considered 
how farthe evidence proves assuciation and how far 
the various persons tried are prejudiced by a joint 
trial, In this case the joint trial was not only per- 
missible but was desirable. The accused were not 
prejudiced by the additional charges being tacked on 
tothe four for which they were jointly responsible. 
In re GANTI VEERA REDDI Mad. 815 

Maintenance—Accumulation. Ses Criminal 

Procedure Code, 1898, s. 468 863 
Maintenance — Joint order is favour of 
mother and child. &ze Oriminal Procedure Code, 
1898, s. 488 863 
Mistake of law is no excuse. 

No mistake of law can be ‘claimed by any person 
to exonerate him from blame-worthiness for an act 




















committed by him which is an offence, SoLoman 
Davin v. TBE KING Rang. 460 
Murder—Sentence. Sze Penal Code, 1b60, 

s. 302 666 





Practice—Calendar cases triable by First 
Class Magistrate—Whether canbe transferred to 
Second Class Magistrate with a direction to treat 
them as Sessions cases, the cases being counter to 

eliminary registered cases and complicated, 

The Sub-Divisional Magistrate has no power to 
direct the Second Olass Sub-Magistrate to treat the 
calendar cases which are triable by a First Ulass 
Magistrate as Sessions cases. lf he thinks that thcse 
oases ought to be tried by the Court of Session, he 
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should proceed himself to commit them to the Bes- 
sions Court under s. 347, Criminal Procedure Code, 


His order practically amounts toa refusal to exer- 
cise his jurisdiction and to perform his duty. Whe- 


ther such calendar cases are counter cases to 
preliminary registered cases or whether the 
facts are emplicated or not, the cases 


which are triable by him must be heard by him and 

the work should not be transferred in such a manner. 

Inre QORREPATY KAMASUBBAYYA Mad, 182 

Practice and Procedure, Sge Ciiminal Pro- 

cedure Oode, 1818, s. 110 849 
Praciice and procedure. 

When a matter has reached a judicial stage, the 
executive officers should be careful to see that judi- 
cial proceedings are conducted in such a manner as 
not to shake in the least the confidence of the 
public. In the matier of NARENDHA Natu JEA v, 
EMPEROR | Pat, 849 

Sentence—Considerations—Moral indignation 
of offence. 

ln awarding sentence one need not take into con- 
sideration the moral indignation which may be felt 
on looking at the offence committed; all that is 
necessary to consider is, what sentence is likely to 
prevent the offender from ccmmitting the offence again 
and to prevent otLer persons similarly situated from 
cummitting similar olfences? Mu ANED CassiM V. 
Tue KING Rang. 150 
: Sessions Judge doubtful uhether certain 

question is leuding question — Interpretation in 

javour of accused— Actiun, if perverse. 

Where when it is doubtiul whetber certain ques» 
tions were leading question or not, the Judge presumes 
the point in faveur of the accused, the accused can- 
not call this attitude of the Judge perverse when the 
interpretation has been ‘entirely in his own favour, 
AbBSANALI 0. EMEEROR Nag. 465 
— Sessions trial—Hvidence—Judge aamitting 

first information report — Whether should give 

reason Jor same, to jury. 

The Judge ib Sessiuns trial commits no error if 
lie admits a first infdimation report ın evidences. 
iy is his auty to decide on the ` argument of the 
two sides and decido in thé way he thinks best. 
But once hè admits it, it is his duty tu leave the 
mutter entirely free tothe jury‘as to what weight 
they would ‘allow to the evidence, The Judge would 
not be Wise in giving his reasons for admitting the 
document in evidence. He should merely state that 
he admits the document’ in evidence und lays it to 
the jury. BaDI KLAN v. EMPEROR Cal. 104 
Surety, liability of, Ses Criminal Pıocedure 
Code, 1856, 8. 106 948 
Transfer of case — Trial de novo. BEE 
Criminal Procecure Code, 1696, s. 350 808 

Trial by jury. Sge Criminal Procedure Code, 
1098, ss, 275 and 249 (1) 85 
Trial by jury — Charge — Misdti ection — 

Charge under s. 3bb, Fenat Coue Act ALV of 1860), 

against tuo persons— Nature of direction to Jury 

—Ujjenté ayatast one not proved— Proper direction 

to Jury. 

Where an allegation is made that two personse 
have joined in tuking or enticing another, the dizecr 
tion shuuld þe certainly that the prosecution must 
prove that the taking or enticing was by the accus- 
ed persons or either of them. The evidence against 
each accused person jointly charged with the parti- 
cular offence must be carefully examined in deal 
ing with the question whether the 1equisite intention 
required by s. bë was made out against the ac- 
cused persons, To say that if the Jury wes aoi 
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satisfied that the offence under s. 366 was made out 
in the case of both the accused, the alternative was 
under s. 366-A, is wrong. If the intention required 
by s. 366 is not proved inthe case, then itis the 
obvious duty of the Judge to say that the Jury is 
bound to acquit them or one of them with regard 
to whom intention had not been made out, KATYAYANI 
Daal 9, EMPEROR Cal. 456 
—Trial by jury—Verdict—High Court, when 
can interfere. 

It is not for the High Court to adjudicate on the 
merits of the verdict ofthe jury. Unless it finds a 
misdirection or a material non-direction which has 
vitiated the trial, the jury's verdict ought not to be 
disturbed. Esap1 Kuan r, EMPEROR Cai 104 
Witness—Credibility—Poverty, if ground of 

discredit. 

Per Blacker, J.—(In order of reference) Many’ 8a 
man is poor because he is honest and it is no 
ground for discrediting his evidence. ABDUL MAJID 








v. EMPEROR Lah. 497 F B 
Custom (Punjab)—Riwal]-l-am — Statements in— 
Value of. 


Statements of customs recorded in the riivaj-i-am 
of a tahsil or district regarding the Oustomary 
Law followed bythe various tribes holding land in 
the tahsil in matters of succession are by them- 
selves strong evidences of the customs followed by 


members of those tribes even if instances are not 
Lah, 801 





Unsupported by instances. 

Though the riwaj-i-am is unsupported by instances, 
its effect isto shiftthe onuson to the party to prove 
the contrary custom alleged by him. Fuer MonAMMAD 
V. ZULFAQAR Lah. 846 

Successlon — Ancestral property—Sials of 

Jhang —Father, if can favour by will one son as 

against others. 

Amongst the Sials of Jhang, a proprietor of an 
ancestral property can, by will, favour one of his sons 
as against the others. Custom recorded in this res- 
pect in riwaj-i-am of 1907 is correct and not the one 
recorded in riwaj-i-am of 1929. SHER MOHAMMAD v. 
ZULFAQAR Lah. 846 
— Daughter — Banias of Ambala 

District—Ccllaterals, if exclude daughter in respect 

of ancestral and self-acquired properiy. 

In the Ambala District among the banias, the 
daughters are excluded from inheritance by the col- 
laterals in respect of ancestral and self-acquired 
property. Peas Dzar v. Manuo Ram Lak 894 
Khatris of Phalia Tahsil of Gujrat 

district—Ancestral property—Daughter— Whether 

succeeds in presence of her father's collaterals. 

Amongst Khatris of Phalia tahsil of Gujrat dis- 
trict, a daughter cannot inherit ancestral property 











in presence of her father's collaterals, NIDH KAUR De 


Guan Sinau Lah 801 


Damages—Suit for damages for personal injuries . 


—Duty of trial Court to determine amount. of 

liability considering possible future damage—Decree 

directing executing Court to decide future damages, 
tf nullity to that extent. 

It isthe duty of the Court in a suit for damages 
for personal injuries to determine the amount of 
the defendant's liability once and for all at the time 
of the trial, The Court no doubt before it reaches 
its decision upon the liability may desiderate fur- 
ther evidence, but once theevidence has been clos- 
ed it is the duty of the Court thereand then to 
assess the amount of damages due to the plaintif. 
and in so doing to take into consideration any 
possible future incapacity of thé plaintiff resulting 
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from the injuries sustained. The trial Court has no 
jurisdiction to pass a decree under which the execu- 
tion Court is directed to determine a question of 
further damage. That part of the order of the trial 
Oourt is clearly nulland void for want of jurisdic- 
tion and the executing Court is entitled to ignore 
it. RAGHUBIR SINGA V. SeoreTary oF STATE 


All. 547 
Debtor and creditor — Oomposition—Trust. Ses 
Trust—Breach of 611 


Composition deed—Every creditor, if must 
exesute deed—Signifying acquiescence by other 
means whether sufficient. 

In the case of a deed of trust for the benofit of 
creditors, it is not absolutely necessary that every 
creditor should execute the deed, A creditor could 
signify his acquiescence in it by other means. But 
there must be actual assent to the deed. Unlessthe 
creditor in some manner expresses his willingness to 
accept it, he cannot claim any benefit under it, 
He cannot stand idly by, but if he does some act 
which amounts to acquiescence, it is sufficient. 
H. VENKATA SASTRI & Sons v. SHRorF BALKRISHNA 
Rao Mad. 611 . 
- Debtor standing incapacity of one of original 

co-mortgagors as well as heir of deceased co- 

mortgagor—Payment by such person—Presumption. 

Where a payment is made by a person who fills two 
different capacities, the capacity in which the pay- 
ment he makes is a question of fact. Where a per- 
son whohas a duel capacity, as the original co- 
mortgagor and as one of the heirs of the deceased 
co-mortgagor, makes a payment tothe mortgagee, it is 
presumed that the payment was made by him in dis- 
charge of his own liability as one of the original co- 
mortgagors, in the absence of any evidence to prove 
that the payment was made in both the capacities 
Azizur RaamMaNn OSMANI v. UPENDRA Nata SAMANTA 

Cai. 191 

Gift by debtor to creditor of amount equal 

to or greater than debt — Question whether such 
gift is towards satisfaction of debt is one of fact 

—English rule of law that such gift must be 

presumed to be in satisfaction of debt does not 

apply" to India. | . 

Where a debtor makes a gift or gives a legacy of an 
amount either equal to or greater than the amount of 
debt to the creditor the question whether such pay- 
ment was made by way of satisfaction of the dabt, is 
one of fact. The rule of English Law that in such a 
casethe gift or legacy must be presumed to he by 
way of satisfaction of the debt is not favoured in 
India and has not been adopted by the framers of the 

cession Act, 

os Muhammadan widow sued the heirs of her husband 
to recover Rs. 700 as a dower debt. She had made a 
statement in some previous proceedings that shortly 
before the ‘death, her husband had mad: a gift to her 
of Rs 3,000 and the heirs contended that the dower 
debt must be deemed to have been satisfied by this 
gift. No evidence was adduced to prove that the gift 
was in payment of the dower debt: 

Held, that ifthe statement made by the lady was 
to be relied on as an admission, her admission was 
that the amount was paid by way of gift and not as 
satisfaction of debt. Jt is not open to the Courtsto 
go behind the said admission, no evidence being ad- 
duced by the defendants to repudiate her claim. The 
heirs were therefore liable for the dower debt. 
SULTAN NAOHI v, SaALAMAR BIBI Mad, 747 
Decree— Conflicting decrees inter partee—Which 

‘evaila. a me ; h 
hen there are two conflicting decrees inter partes, 
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the later must be takento prevail, H 
v, Maroxpsart SINGH p ants pore 
Ex parte— Setting aside of—Party declared 
ex parte and decree passed—Party not appealing 
—Decree becoming final — Application to High 
Court under Civil Procedure Code (Act V of 
1908>, s. 115, to set aside order declaring party 
ex parte—Jurisdiction of High Court to interfere. 
Where after declaring a party ex parte, the Court 
passes a decree and the decree becomes final on the 
failure of the party to appeal against it within time 
the High Court, ona petition to it under s. 115, 
Civil Procedure Code for setting aside the order 
declaring him ex parte, has no jurisdiction to 
interfere with the order, even if it was Wrong on 
merits, Even if the petition is allowed and remanded 
unless that decree is set aside, the lower Court will 
not be Jn a position to deal with this application and 
set aside the ex parte decree. The very fact of 
sending back this application for consideration by 
the lower Oourt will not amount to setting aside the 
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———-— Setting aside of—Ex parte decree— i 
unable to attend Court Pin time dua a ia 
Toyni of lorry—Held, ex parte decree should be set 
Once the Court is satisfied that the i 

to get there and that he would have ice pid 
time but for the intervention of an inevitable acci- 
dent for which he was in no way responsible, it 
is the duty of the Court to set aside the judgment 
muleting jn proper cases the delinguent man in 
costs, It should never be the intention of the Court 
that aman should be deprived of a hearing unless 
there has been romething equivalent to misconduct 
or gross negligence on his port or something which 
cannot be put right so far as the other side is 
concerned, by making the man to blame, pay for it 

_ Wherea person was prevented from arriving in 
time by a breakdown of the lorry by which he 
was coming and it was, therefore, not due to hi 
fault that he could not appear in the case: : 

Held, that he had made out a case for settjn 
aside the ex parte decree Passed against him Sar ed 
v. Messrs, Jat RAM JUGATRI LAL Pesh. 223 
an gam peg Attestation | 584 

estation— Person signing as witness— 
capacity. can be said to -have Signed in another 

if a person has signed a document m 
Witness and this is expressed on the PA the 
document, he cannot be deemed to have appended 
his signature in another Capacity MUNICIPAL COUNCIL 
DHARAPURAM t. Munamap Ismar Rowtrer Mad 584 
— Consideration — Deed reciting passing of 
consideration— Persons claiming through transferor 

must prove that Property belonged to them and that 

mo consideration passed, which they allege, 

A person who had an undoubted right to convey 
certain property, conveyed it to his wife in lieu of dower 
debt. In the deed of conveyance it wag recited that 
the conveyance did pass,” The person claiming 
through him contended that no consideration passed 
one pn hry the property belonged to them : 

A n that the m i ior 
rona sien ere lact thatthe consideration was 
me is : : 

, Held, also, that the burden to show t 
sideration passed and that. the property ieee 
them was on the persons contending it, since on the 
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face of the document, the consideration must be taken 
to have passed and the property belonged to the exe- 
cutant. DALOHAND p HASANBI Nag. 315 
- Consideration — Parties upholding con- 
sideration—Strangers, if can complain. 

Wherethe parties to the transaction uphold the 
passing of consideration, no stranger can complain of 
the want or inadequacy of the consideration. SAHAUDRA 
Bat v. Sirr Deo RAD ta BALLAB JI Nag. 57 
- ——Vonsiderotion—ale-deed reciting that cone 

sidera:ion pissea before Regist-ar—Onus to prove 

that no consideration passed. 

Where there is a fact recurded in the sale deed 
itself that the consideration was paid in the pre- 
sucs of the Registrar the burden to prove that no 
consideration passed and that the deed was fictitious 
is on the party alleging it Jori Lau Sad v. RAMES- 
WARI Kurg Pat.129 
Construction—Bond—Debt payable in in- 

stalments — On three successive defaulis whole 

amount recoverable—Suit for instalment due after 
expiry of three years, whether b rred 

A certain bond stipulated that the amount shall 
be paid by yearly instalments. It was further 
agreed that in case of default in paying three suc- 
cessive instalments, the whole amount shall become 
recoverable in a lump sum with interest : 

Held, that these two conditions did not govern 
exch other inthe sense that the default clause took 
away the right of the creditor to bring his suit for 
instalments as they fell due before the expiry of 
three years. If the creditor chooses to gethis in- 
stalment every year by means of a suit and thus 
make it impossible to recover the whole amount at 
the end of three years he does it to his own detriment, 
but there is nothing in law to stop him from doing 
so Lakum!I Das v. Kirpa RAM Pesh 340 

Construction — Compromise deed in respect 
of decree—Deed providing for monthly instalments 
and decree not to be executed until default of three 
consecutive instilments—- Judgnent-debtor paying 
first instalment not paying second and third but 
paying fourth one—He then not paying fifth and 
sith instalments — Decree-holuer applying to 
execute decree— Effect of such payment in law — 

Payment towards fourth instalment held, in law 

“was towards second instalment which was due and 
thus there was default ın carrying out agreement. 

A compromise was agreed upcn between the decree- 
holder and the judgment-debtor which was sanctioned 
by the Court; it ran as follows “(1) thatthe applicant 
judgment-debtor will continue ro pay ns. 200 monthly 
as instalment towards the decretal money. The first 
instalment will be paid at the end of January, 1927, 
and this instalment will be of Rs, 500 only, the rest 
of the instalments shall beof Rs. 200 per month, If 
the applicant judgment-debtor does not pay three 
consecutive instalments, the decree-hulder shall have 
power to take out execution in respect of the remain- 
ing entire amount due. In no other case the decree- 
holder shall have power to execute the decree against 
the applicant”. The judgment-debtor paid the first 
instalment and then made default in paying two 
consecutive instalments and again paid the third, he 
then again made default in respect of two further 
instalments and again paid the third, ‘ihe decree- 
holder then applied for execution of the decree. The 
judgment-debtor contended that he had paid every 
third instalment and thus not failed to pay three con- 
secutive instalments : 

Held, that when the judgment-debtor made default. 
in paying two instalments but paid the third one, the 
effect of such payment in law in the absence of express 
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. terms that he was paying the third instalment, was 
that the payment wastowards the first instalment that 
was defaulted and so when he again made default 
in paying two consecutive instalments there was a 
default in paying three consecutive instalments and 
the decree-holder could therefore execute the 
decree. OuDH COMMERCIAL BANK, LIMITED, FYZABAD v. 
BiısaamsnAR NATH BAJPAI P C890 

< Construction—Substance of transaction must 

be looked at—Description cf document, relevancy. 
It is impossible to decide the question whether 
a certain document is a mortgage ora lease merely 
by the description given to it—the substance of the 
transaction must be looked at. If the transaction 
is one of mortgage, the fact that it is called a lease 
would be quite irrelevant, SARAJBASAINI GuosH v. 
Barsnata PANDEY Pat. 892 
—_——-Contents—Proof of—Certified copy —Proof 
of execution—Ezxecution, tf can be proved by mere 
signature—Burden of proof—Shifting of— Person 
having right to convey, conveying property. 
Contents of a document cannot be more satis- 
factorily established than by producing a certified 
copy. 

It would be a serious thing to hold that execution 
cannot be proved except by direct evidence. 

Asan abstract proposition it is beyond doubt that 
the initial burden of proving execution when it is 
denied is upon the plaintiff who alleges execution. 
Though the proof of signature is not necessarily 
proof of execution, and that an admission that a 
document bears a man's signature is not necessarily 
an admission of execution. But if nothing else is 
known then the mere fact that a document is proved 
to bear a certain signature and that it comes from 
proper custody ought to be enough to raise an in- 
ference that it was signed with the intention of exe- 
cution. This inference arises in India directly 
from s., 114 of the Evidence Act. Persons do not 
ordinarily sign documents without intending to exe- 
cute them: that isnot the common course of human 
conduct, nor yet the common course of either public 
or private business. Oonsequently if any person 
wants to rely onan exceptional circumstance, if he 
wants to show that in some particular instance the 
ordinary rule was abrogated surely he must prove it 
and thus the burden shifts on him. DALOHAND v. 
HASANBI Nag. 315 
~Recttfication—Suit on mortgage—Deed found 

giving wrong number of certain item—Rectification 

barred under Art. 96, Sch, I, Limitation Act UX 
of 190°)—Mistake, if canbe rectified—Oral evi- 
dence to show that mistake was mutual, tf admissible 

—Court, if can construe document, after 

rectification. 

Where in a suit upon a mortgage for recovery of 
money it is found thatthe number of a particular 
item of property was wrongly mentioned in the 
deed, even if the relief rectified is barred under 
Art. 96, Limitation Act, the mortgage-deed can be 
rectified. That the mistake was mutual can be 
proved by oral evidence, and when the mistake is 
proved the document can be construed by the Court 
as if it had been rectified sabject to the rights of 
third parties acquired in the meantime in good 
faith and for consideration, TETALI SoorRamMa v. 
Kovvugt VENKAYYA Mad.875 

Revocation—Sale-deed, when complete— 

Executant, if can go back on agreement and revoke 

deed after execution — Mere non-registration of 

deed, if affects its completion. 

A sale-deed is completed when itis executed by 
the vendor. The registration is no part of the exe- 

` e 
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cution, though it is necessary under law for making 
the deed valid. After executing the deed, it is not 
open to the executant to go back on his agreement 
and revoke it. The mere fact that the deed has not 
been registered does not affect the completion of 
the execution because even ifthe executant be not 
willing or agreeable to get the deed registered, the 
person in whose favour the deed has been executed 
has a right under the registration law to get the 
deed forcibly registered. In the case of a gift it is 
not open to the donor torevoke his gift or prevent 
the registration cf the gift deed on the ground that 
the gift was not completed until the deed was re- 
gistered, The same principle applies to the case of 
a sale-deei. Ma Apro Sing: v. Mian Din All. 502 
Setting astde— Undue influence—Plaintiff 

young widow who having no relatives to look after 
her inheriting property from brother — Her hus- 
band's brother who lived with her and appropriated 
income, quarrelling with her and she thrown out of 
property—She seeking advice of defendant an 
influential person and getting back her property 
through his help—Defendant betraying her, living 
with her in immorality and obtaining gift of all 
her property through influence and driving her 
away— Suit to set aside gift—Gift held was 
obtained by undue influence and must be set aside 

—Contract Act (IX of 1872), s. 16 (3), 

In a Oourt of equity, when a person obtains any 
benefit from another, whether under acontract or ag 
a gift, by exerting his influence which, in the 
opinion of the Court, prevents the grantor from 
exercising an independent judgment in the matter in 
question, the latter can set aside the contract or 
recover the gift. The Court of equity then imposes 
upon the grantee the burden, if he wishesto main- 
tain the contract or gift, of proving thatin fact he 
exerted no iafluence for the purpose of obtaining it. 
The rule has been extended tocaseg where the pos- 
sibility of exercising influence exists from confidence 
created or established by the relation between the 
donor and donee. The rule must apply to all variety 
of relations in which the Court is satisfied that the 
possibility of exercise of dominion and influence 
exists; that is, the relation of active contidence 
justifying the raising of the presumption of undue 
influenca It must, however, be borne in mind that 
the application of the rule of presumption must 
depend not merely upon the circumstances attending 
the transaction but upon the relationship itself, The 
relation of paramour and mistress may be included 
in such cases if the party obtaining the benetit is in 
a position to dominate and influence the will of the 
other. 

The plaintiff was a young widow with no relatives 
to look after her, she had quarrelled with her hus- 
band's brother who was sponging on her slender 
income from the property inherited from her brother 
and when she fell out with him and sought the advice 
of defendant who was an influential man in the 
village, the latter betrayed her and carried on im- 
moral intercourse with her and ultimately obtained 
through his influence a gift deed of all her proper- 
ties, and immediately thereafter drove her out of his 
house. The plaintiff subsequently brought a suit 
for a declaration that the gift deed executed by the 
plaintiff in favour of defendant was void as it wag 
obtained by undue influeuce, fraud and coercion, 
and for recovery of possession of a field and house 
comprised therein, together with mesne profits : 

Held, that it must be presumed in the circum- 
stances of the case that the gift was obtained through 
undue influence and must be set aside. SHIVGANGAWA 
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BASANGOUDA GovINDGOUDA 
PATIL Bom. 187 
Defamation—Damages—Doctrine_ of absolute pri- 
vilege — Qualified | privilege — Communication by 
client to Pleader neither in judicial proceedings nor 
as step thereto—If absolutely privileged — Such 
communication false, malicious and intended to be 
communicated to other party—It is not protected 
and person communicating is liable for damages 

for defamation. A i 

The doctrine of absolute privilege is based on the 
fact that in the public interest it is not desirable to, 
enquire whether the words or acts of certain persons 
are malicious or not; he would perfer to call it a 
right of the public, the theory being “public advant- 
age almost amounting to public necessity", That is 
why, a party communicating any matter to a 
solicitor in connection with any judicial proceeding 
or in connection with any necessary step preliminary 
thereto is absolutely immune froman action More- 
over, the Court in the exercise of its supervision 
over the judicial proceeding has got the means, to 
censure or punish the party. But no such safeguard 
is available in the case of communications where the 
matter does not come to Court. Every client in 
seeking legal advice is expected to pat before his 
legal adviser the true and correct facts on which 
legal advice issought If the facts are known to be 
false to the knowledge of the client, he is not really 
seeking or expecting any proper legal advice at all 
but is attempting to make an improper use of the 
confidential relationship for purposes of his own, 
And there is neither reason for nor public necessity 
nor public benefit in according absolute immunity 
from liability to action to such communications, 
That is why the law has always classed such com- 
munications, under the head of qualified privilege, so 
that if the commucication was not made from an 
indirect mctive pr actuated by any malice, the law 
gave such communications the protection. 

A false communication therefore made by a client 
to his Pleader not in connection with a judicial pro- 
ceeding or in connection with a necessary step there- 
to, but made maliciously with the intention of being 
communicated to the other party, will not be protected 
asa qualified privilege and the person making it is 
liable for damages for defamation. BALAMMAL V. 
PALANDI NAIDU : _ Mad. 574 
Easement —Quasi-easement—Rights in haveli— 

Nature of~Owners of butiaing abutting and 

opening thereon—-Linjoyment of rights by them— 

Whether easements proper—Thetr nature and extent 

are governed by custom : 

A haveliis not like property held jointly in co- 
ownership in the sense that all the rules and inci- 
dents of joint property are applicable to it, where 
any co-owner may alienate his rights therein, for 
such a power of alienation would immediately defeat 
the very object of maintaining a havelt. The law 
of easements as such cannot be applied tos hareli, 
for, an easement predicates a dominant and a 
servient tenement vested in different pereons The 
rights of the owners over the huveli partake of the 
character of easements, that-they are quasi-casements 
though not easements proper, the nature and extent 
of such rights being regulated by custom. Such 
rights can inlaw and in the nature of things ouly 
be attached to immovable property and can only be 
enjoyed by the owners of such property qua-vwners, 

There was a hareli called the shingrapota 
Brahmins’ haveli. The haveli was entirely enclused 
py the buildings except that towardsthe north there 
was an opening. witha gateway which led into a 
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narrow street which ultimately connected with the 
public road. These buildings were originally built 
by the inter-related Shingrapota Brahmins With the 
intention that the open space should serve as a 
common courtyard, all having access to it and over 
which they should all have rights of enjoyment 
consistent with each other's convenience. To the north 
of the kaveli abutting on it there wasa plot with a 
building thereon, which did not originally open on 
to the haveli. This building was bought by a 
non-Shingrapota Brahmin who owned a building 
encircling the kareli On the same site he built 
another building with doors and windows overlook- 
ing the kareli and a door on the ground floor pro- 
viding entrance from the haveli The owners of the 
buildings enclosing the haveli instituted a suit for 
a declaration that the defendants’ house was not 
“ of Shingrapota Brahmins kave’t "and that he was 
not entitled to open doors, windows, drains or 
pouts on the side of the Aaveli or build projections 
over the kareli, and for an injunction directing 
him to close the spouts, doors, windows, ete., and not 
to prevent the appellant from closing the same by 
erecting a wallor otherwise. The suit was dismiss- 
ed by the lower Court which held that the defend- 
ant as owners of a house which abutted on and 
opened onto the haveli had a personal right of 
ownership in the haveli which he could exercise in 
respect of plot which he had purchased and which 
abutted onthe havelé : 

Held, that the original owner of plot having en- 
joyed no rights in the have'i gua that plot could 
anl did convey none to the defendants. By opening 
doors and windows in the wallof the building on 
the plot which overlooked the haveli he hal mate- 
rially affected its privacy; by opening a door on 
the ground floor providing entrance into, the house 
from the haveli he had placed an additional burden 
on the restricted use of the haveli. The plaintiffs 
were consequently entitled to the relief asked for, 
SALIGRAM MATABADAS v, BANSIRAM Sind 966 
Right of way—Portion of land sold— 

Vendee, when takes with all quasi-easements— 
Right of way, whether continuous or apparent 
easement—Right of way, when passes — Implied 
grant—Deed of conveyance and plan annexed to 
the sale of portion of land describing certain 
boundary as common passage — Implied yrant of 
right oj passage, if presumed. 

It is true that an owner can subject one part of 
his property bya quust-easement in favour of an- 
other part and if afterwards he alienates a portion 
of his land, the purchaser takes the portion with 
all the conveniences or guasi-easaments which the 
proprietor has attached to if. But this applies 
when the guasi-easements are in their nature palp- 
able or obvious, or to speak technically. are con- 
tinuous and apparent. There could be no implied 
grant where the easements are not continuous and 
non-apparent. A right of way is neither continuous 
nor always an apparent easement, and hence would 
not ordinarily come under the rule. Exception is no 
doubt made in certain cases, where there is a ‘form- 
ed road’ existing over one part of the tenement for 
the apparent uss of another portion or there is ‘some 
permanence in the adaptation of the tenement’ from’ 
which continuity maybe inferred, but barring these’ 
exceptions, an ordinary right of way would not pass 
on severance unless language is used by the grantor 
to create a fresh easement. 

..The deed of conveyance and the plan-annexed to 
the saleof a portion of a land did not describe 
certain boundary of the’ portion sold- as ijmalil and . 
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of the vendor, nor even a common passage of the 
vendor and his co-sharers, lt was, however, des- 
Cribed asa commun passage generally : 

Held, that a grant of the right of passage may be 
presumed on the principle akin to estoppel and the 
grantor could not derogate from this and say that 
it wasa passage meant for the vendor alone and 
not fcr the vendee. ANNAPURNA DUTTA v. BANTOSH 
KUNAR SETT Cal. 54 
Right of way—There must be two points: one 

of entrance and one of exit— Neighbour's lane 
having only point of entrance—Right to pass along, 
torepuir wall—Right, nature of— Whether accessory 
easement or right of way—Right of way imposing 
unreasonable restraint on enjoyment of servient 
land—If can be granted. 

A right of-way ordinarily entails a point of 
arrival and a point of departure, both of which 
must be fixed. This rule as to two termini may 
be abrogated by an exprese grant, 

Where the plaintifis do not claim the right to 
pass along the lane belonging to his neighbour 
but to remain on it for hours at a time forfour 
days in a year: not a right to carry materials 
over it, but to dump them on the ground and 
keep them there while they repair their wall and 
the Jane has only a point of entrance und not exit 
the right cannot be called a right of way but is 
only a miscellaneous easement. It cannot be 
called even an accessory easement, as the right 
a repair one's own wall is not an easement at 
all. 

A right of way cannot be allowed to be used 
in such a way as to impose unreasonable restric- 
tions on the owner's enjoyment of the servient land, 
Even in cases of a right of way founded on an 
express grant about whose terms there can be no 
doubt, the Courts have always leaned against an 
unreasonable restriction on a man’s enjoyment of 
his own property. PANDU v. LAXMAN Nag. 415 
—~ Raght of way jor sweeper carrying night- 

soil, whether incidental to grant of right of way. 

When there ig an expresa grant by general words, 
a peasage might include a right of way for scayen- 
gers and sweepers, particularly if the grant is in 
connection with a building and there is evidence 
showing that the pathway was being used by 
sweepers for a considerable time. But where the 
“grant is presumed for the description of boundaries 
which mention the same as cummon passage, the 
grantee cannot useit asa pathway for sweepers, 
when there is no evidence that it was so used at 
any time past. It is certainly not generally inci- 
dental to a right of way that a sweeper carrying 
night-soil should use it, for such a person js not 
one of the normal class of eervants of a household 
in this country. ANNAPURNA DATTA v. Sontosu KUMAR 
Bes Cat, 54 

Ryotwari land—Holdera diverting water of 
natural stream and for many years auymenting 
supply of tank, source of srrigation—Cultivation of 
registered wet iands without this tmposstdle—Gour- 
ernment if can interfere with such right—Absence 
of stream as source of irrigation in Settlement 

Kegisters, whether can curtail such right. 

A ryot in respect of ryotwar land iscntitled to 
receive from the Government a supply of water neces- 
sary and sufficient for the irrigation of his regis- 
tered wet fields. The Government have got the right 
to regulate the method and manner of supply. They 
can, therefore, indicate to him the source or method 
of supply and he is bound to.accept those indicat- 
od. But. there ig uo doubt that, as ingident to the 
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tenure, thera is aright inthe ryot to receive the 
said water, call it contractual or proprietary. There 
is a corresponding duty onthe part of the Govern- 
ment, though in one’sense negative, to see that the 
supply shail beat his disposal by the usual and 
customary method. 

The water of a natural stream or channel falling 
into a thangal and exclusively used by the plaintiff 
holding ryotwart lands was diverted into a tank. 
It was acustomaiy method for over 30 years to 
take water of the stream to augment the supply of 
the tank. Without this it would have been im- 
possible to cultivate the land registered as wet 
under the ayacut of the tank: 

Held, that the Government must be taken to have 
impliedly recognized this asthe customary method 
of supplying for the time being for the irrigation of 
the wet fields. The fact that the stream or the 
channel is not pointed out as the source of irrigation 
in the Settlement Register could not curtail the 
right of the plaintifis to receive water which was 
absolutely necessary for the irrigation of their wet 
fields according to the customary method, and it 
Would not even be open to the Government to inter- 
fe:e with this method of supply. ANNASWAMI NAIOKEN 
v. U. MANIOKA MUDALIAR Mad. 867 
Easements Act (V Of 1882), s. 7:b)—Right of 

owner of higher land to flow water to lower land— 

Owner of lower land tf can interfere uith flow by 

ony construction without acquiring eusement to 

0 40. 

The right of every owner of land lying on a 
higher level to flow water naturally falling on such. 
land and not passing in defined channels to the 
land lying on the lower level is a right ex jure 
nature and not a right founded on prescription, 
This right comes under cl. (b) of s. 7, Basements 
Act. This isa natural right which accrues to the 
owners of a higher land by the natural position of 
their land on a higher level. This right cannot be 
interfered with by any constiuction which the owner 
of the lower land might choose to make on his land, 
without acquiring any easement or prescriptive 
right tudo su. JAGANNATH V. ANGAD Ail, 107 
——— 8,60. Sze Transfer of Property Act, 1882, 
8,51 T 35 
Electlon—Minor—It is better that following English 

practice Court itself should hold enquiry as what 

13 beneficial to minor, 

Where the minors have under the will of their 
father been given certain benetits which they may 
not be entitled to retain if they prefer to repudiate 
the will, they must elect either to stand by the will 
or to repudiate it, 

In such a case it will be better, if following the 
English practice, the Court itself holds an enquiry 
ae to what is most beneficial tothe minorsin the 
circumstances and decides accordingly. NARAYANA- 
swam! MUDALIAR v. KarnasaBapat..y MUDALI 

Mad. 542 

Estoppel. Szs Landlord and tenant 780 
Morigogee with possession leasing morigaged 
property to third person—Property subsequently 
re-surveyed and lessees registered as patiadar~= 

They attorning to zemmdar and making noreference 

that the, derwed title from mortgagor—Lessee, if 

estopped from denying mortgagor's title. 

The mortgagee in possession of certain property 
leased out the mortgaged property to certain per- 
sons, When these lessees were in possession, there 
was aze-survey ofthe estate comprising the mort. 
gaged property and the lessees were registered ag 
pattadars, They attorned to the eemindar of the 


xivili INDIAN CASES 


Estoppel —concld. 


estate and took patta from him without making any 
reference that they derived their title from the 
mortgagor. The mortgagor claimed the property 
after redeeming it: 

Held, that although the lessees had attorned to 
the zemindar they were estopped from denying the 
title of the mortgagor, for, there was no change in 
the nature of their possession. MAJJI GURUNAIDU V. 
Gorre:. UKKALA VENKATRAJU Mad. 564 
Evidence— Admissibility —Suit for declaration— 

Point in question being whether plaintiff's father 

M was bandhu of J— Plaintif producing pedigree 

andin proof thereof relying on statement made 

by Min previous suit by Government claiming J's 

property on ground that it had escheated to Crown— 

Question in that suit being relationship of M with 

J— Statement of Min that suit, if admissible. 

Plaintiff brought a suit for declaration that the 
property originally belonging to one J, deceased, was 
his personal property. The basis of his claim was 
that M, the father of the plaintiff was a bandhu hav- 
ing heritable rights, of J, and the point in question 
was whether M was bandhu of J. Plaintiff produced 
a pedigree and in proof thereof relied on a statement 
made by M in a previous suit which was filed by 
Secretary of State for Indis claiming the property 
left by J on the ground that no heir of J was in exis- 
tence aud that the property had escheated to the 
Grown, Thus the question as to whether J had left 
any heirsor not had arisen and the question of the 
alleged relationship of M withJ was in contro- 
versy ; 

Held, that the statement of M relied on was inad- 
‘missible, Brig Mo anv. Kis un LAL Au, 441 
Admission—Court while considering weight 

of admission cannot ignore it merely on guess of 

his own. k . 

A Court when asked to consider the weight of 
an admission by a party cannot ignore it on some 
guess of its own without any plea or explanation by 
the party making the admission. Panyam Tuirv- 
MALAPPA V. ALASYAM RAMAPPA Mad. 639 
Compromise in execution not registered— 

Admissibility in evidence. Ser Execution 813 
——-—Eniry in heading of deposition sheet of 

witness, showing that he ts Burmese Buddhist— 
` Effect of the entry to prove hia religion. 

An entry in the heading of the deposition sheet 
showing that the person deposing is a Burmese 
Buddhist, is of no probative effect when ina sub- 
sequent suit the question arisss whether such a 
person is or is not a Burmese Buddhist. Much im- 
portance cannot be attached to such an entry. Ma 
Tin v. Ma E NYUN : Rang. 242 
Hearsay — Family bard—Hvidence of, to 

prove relationsaip— Admissibility. 

Where the evidence of a family bard to prove the 
relationship of one family with another relates to 
events long before the deponent's birth, it is a mere 
hearsay and is inadmissible in evidence. Even if 
the evidence is admissible the family bard isnot a 
very reliable person. G.ULAM MosAMMAD v. MIRAJ 
Din Lah. 464 
Jamabandi—Entries_in—Presumption. 

Entries in jamabandi made in due course of law 
are presumed to be correct, Daurat Raw v. Havent 

















Saag Lah, 252 
Presumption—Diara map not prepared with 
reference to particular survey trtjunction — 


Absence of that particular trijunction— Whether 

rebuis presumption of correctness. . 

The correctness or otherwise of the diara map 
gan, under no ciycumstances, depend upon the correct 
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location of a particular trijunction, where there is 
nothing toshow that the diara map was prepared 
with reference to it. The presumption of correct- 
ness of the diara map will, in no sense, be rebut- 
ted by the mere fact that this particalar trijunction 
has not been located. Seat GoBINDA CHAUDHURY v.. 
SECRETARY or STATE Cal, 341 
— - Witnesses examined on Commission — Com- 
misstoner subsequently examined though his name 
not appearing on list of witnesses—Hvidence of 
witnesses recorded by him, if can be relted. 

Where after examining certain witnesses on 
Oommission the party examined the Oommissioner 
who was appointed to examine them ag its witness, 
though his name did not appear in the list of 
Witnesses : Í 

Held, that the Commissioner being an interested 
person, evidence of witnesses recorded by him could 
not be relied on. Ma Tın v. Ma E Nyon Rang, 242 
Evidence Act (iof 1872), s. 15—Jutgment not 

inter partes—Admissibility of— Findings of facts 

wn previous suit, admissibility. 

Though a judgment .in other proceedings even 
not inter partes ig admissible in evidence as, what 
has been described as an integration of judicial pro- 
ceedings, themselves held to be a traasaction with- 
in the meaning of s. 13, its admissibility is subject 
also to other provisions of the Evidence Act, and is 
subject to the overriding principle that the Evi- 
dence Act, does not make a finding of fact arrived. 
at on the evidence before one Court in one case 
evidence of that fact in another case. After all 
the purpose of s, 13 is to enable a right 
which may’ be constituted by a number of facts by 
the exercise of the right itself anımo domini, on 
numeruus occasions, tu be proved by transactions or 
particular instances in which the right or custom in 
question was asserted or denied, but by evidence, 
otherwise admissible, A judgment is admissible 
because it isthe evidence or integration of a litiga- 
tion or a judicial proceeding, a transaction within 
the meaning of a, 13, Evidence Act, for the purpose 
of ascertaining the parties to the dispute and the 
contentions of the parties, the subject of the dispute, 
and the final decision of the Qourt, but not for the 
purpose of proving the reasons for the Oourt’s 
decision and for using its findings of fact as evidence 
of those facts in another case. TAHILRAM TECKOgAND. 
v. MIRAL w-0 JAMALSHAH - Sind 549 
-S. 32 (1)— Dying declarations —Admissibility 

under s. 32—The way in which it should be proved 

indicated. 

Dying declarations of a deceased 
missible under s, 32 (1), Evidence Act. cor 

The only satisfactory and reliable way of proving 
the dying declaration of a deceasad person is to let 
the person who recorded it or in whose presence it 
was recorded directly prove the writing itself. 
Otherwise the proceedings would be reduced to a 
farce. No human being can be expacted to remem- 
ber word for word what he had written long ago and 
either the witness will have to learn the evidence by 
heart before he enters the witness-box or no dying 
declaration cjuld be proved in a satisfactory manner 
at all, HANIF Guu RAHIM Guu v. JUMPEBOR 

l f Pesh. 471 
—S. 34 —Account books produced by. plaintif — 

His ‘munim’ as witness proving entries—No 

cross-ezamination with respect to his personal 

knowledge of facts stated— His evidence, if suficient 
corroboration of entries. 

Legislature does not require any particular form 
of evidence in addition to entries in books of account 








person are ad- 
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and any relevant fact which can be treated as evi- 
dence within the meaning of the Evidence Act 
would be sufficient corroborative evidence furnished 
by the entries in books of account, if true. 

Where in a suit the plaintiff produces account books 
in support of his claim and a witness who is the 
‘muninv of the plaintiff 1s produced as a witness to 
corroborate the entriesin the book andsuch witness 
provesthe entries and the defendant does not con- 
sider it necessary to pursue the matter further and 
cross-examine this witness with respect to his per- 
sonal knowledge of the facts he was stating, the 
evidence given by such witness should be interpreted 
in the manher most favourable to the plaintif and 
should be accepted as sufficient corroboration of the 
entries in the plaintiffs’ account books which by 
themselyes would not have been sufficient to charge 
the defendants with liability. Narain Das v. FIRM 
Gast Ram Gosar Mat All, 99 
8. 63 (3)—"Abstract translation” of copy, a 

mere summary—Held did not come under s. 63 (3) 

— Secondary evidence — Counterfoils — When 

admissible, 

‘Section 63, Evidence Act, is exhaustive of the mean- 
ing of ‘secondary evidence,’ and there is little doubt 
that the ‘abstract translation’ does not come within its 
terms when it does not purport to be a‘copy' or 
even a full and complete translation of the ducument, 
but is merely a summary of its terms prepared for 
reference atthe hearing of the appeal inthe partition 
suit between the members of the family in which 
the points in support of which the document is 
sought to be producad were of no importance, It 18, 
therefore, not a copy ‘ma le from or compared with 
the original’and does not fall within cl. (3) of the 
section and is, therefore , inadmissible. 

The counterfoils of receipts are admissible in 
evidence only if proof of the loss of the original 
receipts is given, MUHAMMAD SULEMAN v. Harr RAM 

: Lah, 65 

S. 7O—Admission made for purpose of 

dispensing with proof at trial und evidentiary 
admission~ Distinction between. 

The admission contemplated under s. 70 is an 
admission made for the purpose of or having refer- 
ence to the suit made either in the pleadings or during 
the course of the trial, From the scheme of the 
Evidence Act, it is clear that the Legislature con- 
templates a distinction between admissions made for 
the purpose of dispensing with proof at the trial and 
evidentiary admissions, The scupe and purpose of 
the two classes of admissions are distinct. The one 
relates to relevancy and the other relates solely to 
proof at thetrial, E So Na SoEIKH Davoop ROWTAER 
v. N. R. M. N, RAMANATHAN UnETTIAR Mad. 309 

S,70—‘Execution’, meaning of —Attestation 
means due attestation—Question of attestation put 
tn tssue—Person wanting to prove document must 
prove that it hasbeen duly attested before relying 

on s. 10. 

The execution contemplated by s. 70 is not a mere 
signing of the document, but a due execution or exe- 
cution in accordance with what the law requires for 
a particular document. What s.70 saysis that there 
must bean admissionof a party to the attested docu- 
ment. ‘Attested’ in that section means duly attested. 
8o, if a question of attestation is putin issue, it is 
incumbent upon the person who wants to prove the 
dceument to prove that the document has been duly 
attested before s 7L can be relied on. E Su Na 
Sneikn Davoop Rowrner v, N. R M, N. RAMANATHAN 
CHETTIAR Mad. 309 
8.90—Old wil of 1899 produced by person 
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not named therein in probate proceedings in 1907 

—His custody not accounted for—Subsequent pro- 

duction in 1930, in another proceedings— 

Genuineness, if can be presumed under a, 90. 

A will alleged to have been made by the testator 
in 1899, was first produced by a person who was not 
named in the will,in the probate proceedings in 1907. 
It was not known, how he came in possession of it, 
It was subsequently produced in 1930, in some 
proceedings : 

Held, that the presumption under s. 90, Evidence 
Act, as to its genuineness could not arise, since there 
was nothing to show that it was produced inthe pro- 
bate proceedingsfrom proper custody. Ram Pari v. 
SARDAR SING Lah. 262 

S. 90—Presumption, if applies to fact that 
testator had disposing mind—Lower Court drawing 
presumplion—Interference by High Court. 

It can be presumed under s, 90, Evidence Act, 
that the testator had a sound disposing state of 
mind whileexecuting the will. Where a presumption 
has been raised by a trial Uourt under that section, 
a Court of Appeal will be slow to interfere with the 
exercise of its discretion, 

Held, however, that tue circumstances of the case 
clearly called for definite proof of the testator's 
mental capacity when he will was signed, Nipa 
KAUR v. Gian Sing. Lah. 801 
S. 92—Kabuliyat taking settlement of two 

hals of land on certain rent per hal admitted—No 

finding that kabuliyat was not intended to be 
acted upon—Oral evidence toshow that one hal 
was rent free—Admissibility. 

Where a kabuliyat taking settlement of two kals 
of land on certain rent per each hal is admitted 
and itis not found that the agreement was not in- 
tended to be agreed upon, no oral evidence can be 
admitted to show that the tenant waa tu enjoy one 
of the two hala, rent-free. 

Oral evidence may, however, be admitted to show 
that there was no agreement between the parties and 
hence no contract. Putin BEHARI Des v. RAMAKANTA 
Maugata KURMI Cal. 972 
—S8. 92, 94—Mortgage suit—Terms of mort- 

gage deed clear and unambiguous —Surrounding 
circumstances not such as to lead invariably to 
conclusion that property intended to be mortgaged 
was over and above that specified in deed—MMort- 
gagee is barred from showing that intention of 
parties was different from what appeared in 
mortgage deed. 

When the terms of the mortgage deed are clear 
and unambiguous and apply to existing facts and 
the surrounding circumstances are not such that the 
only possible conclusion at which the Court could 
arriveisthat there had been an ioadverteat mis- 
description of the property iu the mortgage bond in 
suit and that the property which was intendel t» ba 
mortgaged was something over and above what was 
actually described and specified in the documant, 
the mortgagees ara barrel by ths provisions of 
ss. 92 and 94, Evidence Act, from showing that the 
intention of the parties to the transaction of mort- 
gage was different from what appears from the terms 
of the mortgage deed itself. Gopinp BEdARI v. 








Sausast Manp Kuan All, 81 
——— 5. 114, 

See Hiniu Law—Self-acquisition 542 

Sez Transfer of Property Act, 1882, s, 106 as 
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amended in 1929 
———5, 114—-Mortgage by Manager of joint Hindu 
trading family to pay off trade debts — Suit by 
mortgagee—Manager not producing account bookg 
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even when summoned — Neither manager nor 

members of family entering witness-bor— Adverse 

inference, if con be drawn. 

The manager cfa joint Hindu trading family exe- 
cuted a mortgage to pay off the trade debts. The 
assignee of the mortgagor brought a suit against the 
manager and themembers of the family and applied 
for the discovery of theaccount books of the family 
to prove the existence of the trade debt. The 
manager did not produce them even after being sum- 
moned. The manager in his written statement had 
impliedly admitted the existence of trade debts, 
Neither the manager nor the members chose to enter 
the witness-box : i 

Held, that as the defendants deliberately withheld 
from the Court the evidence bearing on the question of 
existence of trade debts which was peculiarly within 
their own knowledge, the inference was irresistible 
that had it been produced, it would have been fatal 
to their case. M., A, R. R.M 


«M. VISVANATHAN OLETTYAR 
v RAMANATHAN OBRTTIAR Mad. 1003 


ss 114 (b) 133—Presumption under s. 114 
(b)— Court can depart from it under special 
circumstances— Conviction in such cases is not 

illegal under s. 133. 

Under s. 114 (b of the Evidence Act, a Court may 
presume that an acccmplice is unworthy of credit 
unless he is corroborated in material particulars, 
and tLe ordinary rule is to presume that accom. 
Plices are mworthy cf credit unless corroborated in 
material particulars, It is, however, open, to a 
Oourt to depart from that rule if it thinks thas 
there are special circumstances in the case making 
it safe 10do so, and in such cases, s. 133 of the 
Evidence Act, makes it clear that aconviction is 
not illegal merely because it ir based upon the 
uncoricborated testimony of an accemplice or of 
accom eee Fy re SURAJPAL SINGH Nag. 853 

Ser Estoppel 564 

Sze Transfer of Prope: ty Act, 1882, s. 51 135 
— 8. 115—Estoppel— Party alleging in previous 
suit that merigage was simple but in subsequent 

suit alleging it to be usufructuary—Opposite party 

pleading in previous suit that mortyage was 
usufructuary but in subsequent suit thet it was 
stmple— Rule of estoppel, if applies. 

Where in a previcus suit one of the parties 
alleged that the mortgage was a simple one whereas 
in a subsequent suit it alleges that the same 
mortgage was a usufructuary mortgage and the 
Opposite party on the other hand pleaded in the 
Previous suit that the mortgage was a usuiructuary 
one and in a subsequent suit that it thinks that it 
was a Simple one, in such a case the parties cannot be 
tied down by any rule of estoppel and s. 1li, Evi- 
dence Act, would not apply in precise terms, 
Kannatya Prasan v, HAMIDAN AH. 492 FB 
s. 183. Sze Evidence Act, 1872, s. 114 (b) 

853 

Executlon— Attachment of crop of judgment-debto7 
stancing on land of third persons, by decree-holder 

© —Attachment cnd sale, whether subject to terms of 
ey pies judgnent-debtor and ihird persons 
hg ge on part of attaching decree-holder, if 

A judgment-creditcr can in execution attach an 
bring to sale only tleright, title and interest of Ke 
judement-debtor in the property against which pro~ 
cess Jn executicn is issued at his instance, He 
obtains by the warant of attachment the right to 
bing to sale the property of his judgment-debtor 
gùbject to all the equities which were binding on 














padik < 
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that property in the hands of his judgr.ent-debtor. 
Heis just as much bound by those equities as was his 
judgment-debtor, and it matters not whether he has 
knowledge thereof or not Consequently the decree- 
holders in attaching and bringing to sale the crop 
grown by their judgment-debtor on the land of the 
third persons are Fcund by the terms of the tenancy 
agreement between their judgment-debtor and the 
third persons whether they have knowledge thereof 
or not. Ufo Brav. Ko Po Swat Rang. 512 


- Compromise—Lxecuting Court, whether bound 
to record it—Such compromise not registered— 
Admissibility in evidence, in suit relating to pro- 
perty comprised in compromise. 

The executing Court is bound to record the com- 
promise between the partiesand the question, whether 
it extinguished the old decree or whether it did not 
intend to extinguish the old decree, is entirely beside 
the question as to whether or notthe Court had 
jurisdiction to record it. 

In a suit relating the property comprised in such a 
compromise, the comprumise, even though not regis- 
tered, can be received in evidence. AMIR.CHAND V, 
Des Ras Lah. 813 


-—Decree transferred to oiher Court for 
execulion— Report under s. 41, Civil Procedure Code 
Act V of 19u8), not sent by transferee Court to 
Original Court—A pplwation for arrest of judgment- 
cebtor made totransferee Court if made to ‘proper 
Court’ 

Unless in the order cf transfer there is any ex- 
press limitation of the purpose for which the trans- 
fer is made~ there is no reasun to limit the powers 
of the Court to which a decree has been transferred 
for execution. The original Cowt of jurisdiction is 
deprived of its pcwer to execute its decree once the 
decree has been sent to another UOourt for execution 
till the certificate under s, 41, Civil [Procedure 
Code, is received from the transferee Vourt. 

Where, therefore, a decree is transferred to another 
Court for execution and no report under s. 41, Civil 
Procedure Code, is sent by such Court to the original 
Ccurt so us to deprive the transferee Court of the 
power tu execute the decree further, an application 
for the arrest of the judgment-debtor made to the 
trensferee Court is one made to the ‘proper Gourt. 
ABDUL Hariz SAHIB v, ABDUL SUKKUN SALEB 











Mad. 328 
Judgment-debtor dying—Wrong person sub- 
stituted as legal representative and real 


representative not brought on rvecord—Property of 

deceased judgment-debtor cannot be proceeded 

aguinst. ; 

A decree was passed by the High Court against R 
on whose death an application was made by the 
deciee-holder before the High Court for substituting 
T only as his legal representative. This prayer was 
acceded to and when the decree was transmitted by 
the High Court to another Court for execution, T was 
described as one of the judgment-debtors. The Judge, 
however, held that 7' could in no event be regarded as 
the legal repiesentative of R and his proper legal 
lep:esentative was his widow, who was alive. He 
accordingly refused to sell the property of R in the 
absence ot his legal representative. 

Held, that the High Court by substituting T as the 
legal representative of K could not be taken to have 
decided that the widow of R was not his legal repre- 
sentative. The exccuting Court rightly held that it 
would be a serious irregularity to proceed against 
the property of a deceased judgment-debtor in the 
absence of his proper legal representative and itg 
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order must, therefore, be upheld. SARJU SINGA v. 
BHAGWAT Prasan SING I Pat. 566 
——— Receiver — Agriculturists in N-W. PF. 

Province—Decree against —Execution of—Recetver 

if can be appointed for limited period only— 

Whether against public policy. 

The agriculturists in N.-W, F. Province have the 
right to alienate their lands within specified limits 
and to enjoy the profits of those lands. In execution 
of adecree against an agricu:turist, an appointment 
of a Receiver for a limited period is not against 
public policy on the ground that it would enable 
money-lenders to circumvent the provisions of the 
Punjab Alienation of | and Act, for that Act itself 
allows agriculturists to alienate their lands tempo- 


rarily fora period not exceeding 20 years. MUKANDA, ` 


Ram s/o Buar Upao Dass v, Suer MOHAMMAD 8-0 
Manik Kuan Pesh. 14 
Factories Act (XXV of 1934), ss. 39 (1), 60 (D) (1) 

40, 41~S. 81 is for the benefit of the inspecting 

staff—Factory clock 15 minutes behind office clock 

which was correct according to Post Ofice time— 

Factory worked 15 minutes longer than period set 

out in notice posted up according to s. 39 (1) — 

Offence, if committed—“Good faith”, if good plea. 

Section 81 of the Factories Act was inserted in the 
Act primarily, if not entirely, for the benefit of the 
inspecting staff. The manager or occupier who 
allows workmen to work beyond the prescribed hour 
is not, acting or istending to act under the Act. 
It is sufficient in a prosecution under the Factories 
Act to prove that the accused has infringed the Act 
orrulesunder the Act and it is not necessary to 
show that the accused intended to infringe the Act or 
the rules, Put though s. 81 doesnot apply, it is 
open to the occupier or manager to show under s. 71 
(1) that he has used due diligenceto enforce the 
execution of the Act and that the offence was com- 
mitted by sume other person without his knowledge, 
consent or connivance. 

The time observed by the post office is Indian 
Standard Time, and the hours stated in the nożice for 
the periods of work in accordance with s 39 (1) of 
the Factories Act must be interpreted as referring to 
Indian Standard Time. If the factory worked for 
15 minutes after the hour when it should hav? closed 
in accordance with the notice for the periods of work 
by allowing the factory clock to be 15 minutes behind 
the Standard Time, under s 0(b) (i) the manager 
and occupier are liable and they cannot plead the 
benefit of s. 81. PROVINCIAL GovVERNMENT, CENTRAL 
Provinces & BERAR v. Sera CHAPSI Nag. 866 
Famlly arrangement—Definition of, 

Atransaction between the members of the same 
family which is for the benefit of the family generally, 
as for example, one which tends to the preservation of 
the family property to the peace or security of the 
family and the avoiding of family disputes and 
litigation or to thesaving of the honour of the family 
is a family arrangement. Ca ATTARPAL Sincav Sant 
‘Baxkusy SINGA Oudh 958 
Family settlement— Bona fides— Consideration— 

Claim of one of parties to dispute having more 

legal foundation than other—If shows dispute was 

not bona fide or arrangement was not proper— 

Bona fide family settlement, if requires con- 

sideration. É 

The mere fact that the claim of one of the parties 
to the dispute might have had more legal founda- 
tion than that of the other does not necessarily 
show that the dispute was not bone fide or that the 
arrangement was not 8 proper family arrangement. 
The bona fide settlement of a family dispute doeg 
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not require any specific consideration to support 
it. Ramaswamy Ounettiak v. K. 8. M, MANICKAM 
CHETTIAR Mad. 617 
General Regulations for preventing CollisionS 
at sea—Art. 24 as Modified by r. 5 of local 
rules governing novigation In the Hugnhil. 

Ser Collision 886 
Government of India Act, 1935, (25 & 26 

Geo. V.C. 42), $. 224—Civil Procedure Code 

(Act V of 1908), s. 115—Court calling upon plaintiff 

to make good deficiency in court-fee— Non-com- 

pliance —Rejection of plaint— Revision, competency 

of. 
y an appeal lies from an orler of the Court re- 
quiring the plaintiff to make good the deficiency in 
eourt-fee and rejecting the plaint on non-compliance 
with the order, no revision lies either under s. 115, 
Civil Procedure Code, or under s., ?2t, Government of 
Lodia Act, 1935. The High Oourt cannot interfere with 
judicial orders in the exerciee of its administrative 
functions under s. 224. PRroPLES BANK or NORTBERN 
INDIA, LTp. v. KANAYA LAL Lah. 764 
Grant -— Construction—Nithya naivedya deeparathana 

—Construction of —It involves dual lirbility of 
supplying material and performing services —Deed 
of grant directing archaka to take possession on 
behalf of institution — Donees to be in possession 
hereditarily—Gift held absolute and deity made 
grantee, 

Where ina grant the words nithya naivedya 
deeparathana are used, it involvesa dual liability 
on the part of the archnlkas, first, the supply of 
material and secondly, the performance of services. 

The question whether the grant is to an institution 
represented by its manager or to a named indivi- 
dual who fills a certain character, is often a difficult 
one. The question is one of construction, depending 
in each sase upon the terms of the particular in- 
strument, 

Where the donor in the gift deed dirests the archaka 
to take possession on behalf of the ins‘itution aud 
the deed contains a recital that the donee is to be in 
possession hereditarily, the donor intends the deity 
to be the grantee and the gift to ba an abs»lute one. 
HINDU RELIGIOUS TUNDOWSMENTS, MADRAS V. THADIKoNDA 
Korsswaka Rao Mad 423 
Inam — Specified charitable  paym.nts 

exhausting income at date of gift —~ Intention— 

Charitable payments not exhausting income —Trust 

is limited to spectfis payments and donees take 

beneficially subject to them, 

Where specified charitable payments exhaust the 
income of the property at the date of the gift, the 
intention is to devote the whole to charity, but 
where they do not so exhaust the income, the charit- 
able trust bas been limited to the specific payments 
and subject to that the donees take beneficially. 
Where at the date of the gift the property given is 
more than sufficient to satisfy the purposes specified, 
the surplus does nut go to charity, but either goes 
beneficially to the donee to whom the property is 
given in trust for the charitable purposes, or results 
tothe donor and those claiming under him If the 
property or the whole of the income arising from it 
is given to charity, any subsequent increase in the 
valne of the proverty accrues tv the charity. HINDU 
RELIGIOUS ENDOWMENTS, MADRAS wv. T. ADIKONDA 
Koruswara Rao Mad. 423 
Guardians and Wards Act (VIII of 1890), ss. 4 

(2), 41103), 45 (1)—“Guardian“ under s. 4 (2), if 

includes de facto guardian—Such guardian, party 

to proceedings—Order under 3.45 (1), if can be 
passed against hima Accounts of property in his 
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possession submitted — Order under s. 45 (1), 

propriety of—0Object of order under s. 45(1)—Order 

for security rather than deposit of price, held more 
equitable. 

The definition of “guardian” in s. 4 (2), Guardians 
and Wards Act, includes a de facto guardian, 

Under s. 41 (3) of the Guardians and Wards Act, 
the Court can compel a guardian who has been dis- 
charged to deliver any property in his possession or 
control belonging to the ward and also to render any 
accounts in his possession relating to the past or pre- 
sent property ofthe ward. 

Where a de facto guardian of minor's property, who 
is a party to guardianship proceedings and who 
admits that the property is in his custody, submits 
complete account of the property and requests the Court 
to allow him to deposit instead of minor's ornaments, 
their price, the District Judge can accept the proposal 
and order him to deposit the price. The de facto 
guardian cannot subsequently complain in revision 
against his own conduct, that the District Judge had 
no jurisdiction to pass an operative order like thia 
against a de facto guardian. 

An object of an order under a. 45 (1) (e) is to pro- 
tect the minor's property. Where a de facto guardian 
complies with a requisition under s. 41 (3) by sub- 
mitting a complete account of the minor's property 
in his possession, it is hard on him to order him to 
deposit a very large amount as price of the property. 
In such a case the object of s. 45 (1) (c) can be 
attained by directing him to furnish a solvent 
security for payment into the Court of the amount. 
ABAJI v. DAMODAR Nag. 693 
-—-—- S, 29—Powers of temporary and permanent 

guardians appointed under Act—Distinction. 

Temporary as wellas permanent guardians and 
their powers are defined in s. 29, Guardians and 
Warde Act, and no distinction can be drawn be- 
tween the powers conferred on a permanent guardian 
by the Act and the powers of a temporary guardian; 
both are appointed and declared by the Gourt and 
s. 29 refers to the powers of guardians appointed and 
declared by the Court, RamesH CHANDRA Jos.1 v. 
MURLI MANOHAR JOSHI Lah. 596 
———-SS, 29, 30— Release deed by guardian of 

minor mortgagee, of rights in sub-soil of mortgaged 

land—Such iransaction falls under s. 29-—Suck 
deed for consideration, if void or voidable—A suit 
to set aside deed—Article applicable. 

A deed executed by a certified guardian of a 
minor mortgagee releasing the sub-soil rights in the 
mortgaged land from the operation of the mortgage, 

“in favour of the lessee of the mortgagor fora cer- 
tain consideration, is in effect a transfer of the 
equity of redemption, whatever might be the des- 
cription given of the deed and sucha transaction 
falls under s. 29, Guardians ard Wards Act. The 
fact, that the consideration mentioned in the deed is 
neither adequate nur reasonable nor for the benefit 
of the minor, is no ground whatsoever for holding 
that the deed is void. Such deed is a voidable trans- 
action and requires to be avoided or set aside within 
the period of limitation and “by the person affected 
thereby.” The suit to set aside such a deed is govern- 


ed by Art.44, Sch. I, Limitation Act, JAGDAMBA 
Prasad LALLA v. ANADI Natu Roy Pat. 273 
-~—— 8, BO —‘Guardian’, meaning of. 

The “guardian” contemplated in s. 30 of the 


Guardians and Wards Act, isnot only a certificated 
guardian whois the natural guardian of the ward 
but also a certificated guardian who is not the natural 
guardian. Jat Narain Lan TANDON v, Becuoo LAL 

f a All. 369 


-the period of her life 


[1938 
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———-s. 45 (1). See Guardians and Wards Act, 
1890, s. 41 (3) 693 

Hindu Law—Adoption —Agreement between adop- 
tive mother and natural father of adoptee whereby 
adoptive mother is to manage and enjoy property 
for life - Agreement is valid by custom—Agreement, 
if reserves unlimited power of alienation for mother 
during life. 

An agreement made on the adoption of a Hindu 
between the widowed adootive mother and the 
natural father of the adoptes whereby the widow is 
to manage and enjoy the property of her deceased 
husband during her lifetime is valid by custom, 
but such custom does not extend to the reservation 
to the widow of unlimited powers of alienation for 
The party who relies on 
custom must satisfy the Court that it is comprehen- 
sive enough to cover his case. SHANKARDAS VISHNU- 
DAB DARBAR V UBANNAPPA GIRIMALAPPA JOLAD 

Bom. 974 

Gift deed passed by father before 

adoption ceremony, if can be challenged by adopted 
son. 

If the deed of gift is passed before the adoption 
takes place, it would be binding on the subsequent- 
ly adopted son. Ifthe adoption takes place before 
the deed of gift and the deed of adoption, however, 
is passed after the deed of gift, the deed would not 
be valid because it is the adoption itself, viz., the 
ceremony of giving and taking that creates the status 
of the adopted son and not the deed of adoption 
which ie merely the evidence of adoption, If the 
deed of gift and the adoption take place as part of 
the same transaction on the same day, but if the 
deed is gassed in point of time before the actual 
ceremony of adoption, the deed would be binding on 
the adopted son. Kanananar DATTATRAYA BETGERI v. 
PANDURANG RUDRO Bam. 161 
Allenation— Father—Mortgage to pay off 

immoral debts — Bena fide enquiries by mortgagee 

—-Mortgage, if affected by impropriety of debt to 

pay off which, the mortgage was created. 

if the mortgagee had made reasonable enquiries 
and acted bona fide, the validity of the mortgage 
would not be affected by the impropriety of the 
original loan which was paid off with the money 
borrowed by a Hindu father under the mortgage. 
PERIASWAMI v. VAIDHILINGAM PILLAI Mad. 359 
—- Widow — Alienation by widow 

without legal necessity—Suit by reversioner to set 

it aside —Reversioner, if entitled to mesne profits 
for period prior to institution of suit. 

A Hindu widow is not 4 tenant for life, but is the 
owner of the property inherited by her from her 
husband, subject to certain restrictions on aliena- 
tion and subject to its devolving upon the next heir 
of her husband upon her death. The whole estate 
is forthe time being vested in her and she repre- 
sents if completely. So long as she is alive, no one 
has any vested interest in the succession. Apart 
from legal necessity, a Hindu widow can alienate 
immovable property with the consent of the next 
reversioner, or for certain religious or charitable 
purposes. Under the Mayukha, she can dispose of 
movable property by act inter vivos. An alienation 
of immovable property by her without any legal 
necessity is valid and passes her life interest to the 
alienee. But even then the alienation is not void but 
voidable ; the reversioner may affirm or ratify it: 
A voidable transaction is perfectly valid until it is 
avoided by the party entitled to do so, or until he 
elects toavoid it. The possession of an alienes from 
a Hindu widow isnot, therefore, wrongful at any 

e 
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time anterior to the exercise of the election by the 
revergsioner even if the alienation is found to be 
made without a justifying cause. In a suit, there- 
fore, brought by the next reversioner to set aside 
an alienation made by a Hindu widow without any 
legal necessity, if he succeeds, he is not entitled to 
mesne profits for any period prior to the institution of 
the suit. MOHANLAL KavBo AND v. JAGJIVAN ANAND- 
RAM Bom. 76 
—— — Alienation — Widow—Transaction impru- 

dent—Whether fraud on reversioners— Purchaser 

in good faith from widow—Subsequent to purchare 

property in hands of purchasr sold jor arrears 

of revenue—Property allowed to remain in arrears 

—-Whether fraud. 

B was a bone fide purchaser of certain property 
from a Hindu widow. The property was sub- 
sequently disposed of in revenue sale for payment 
of arrears of revenue and was purchased by A. The 
reversioners brought a suit to set aside the revenue 
sale on the ground that B allowed tho property to 
remain in arrears of revenue and consequently 
practised fraud of them. They also claimed that the 
sale by the widow was in fact without considera- 
tion and legal necessily and that the transaction 
being collusive and fraudulent was not binding on 
the reversioners : 

Held, that the mere fact that the sale by the 
widow was an imprudent transaction, was no evi- 
dence of fraud alleged to have been practised by her 
on the reversioners ; 

Held, also that the revenue sale was one for one 
of the kists for the year previous tothe saleto B, 
that is during which the widow was the owner. B 
could not, therefuie, be held to have caused the 
arrears, Even assuming that B allowed the property 
to remain in arrears, it was no evidence of fraud 
or conspiracy. B was under no obligation to the 
reversioners to pay the arrears. Jott Lat Sai v. 
RAMESWARI KUER t'at, 129 

Debt — Futher immoral — Decree against 
father for debts for immoral purpose—dJoint family 
property, tf liable. 

Wherea decree is passed against the father for the 
debts incurred by him for immoral purpose, the joint 
family property cannot be taken in execution of such 
a decree, BED Ram SINGIT v. INDERJIT SINGS All. 619 
ee Immoral—For debt to be not binding 

on family property connection between immorality 

and debt must be proved 

To make the debt not Lioding on the family pro- 
perty, the general charge of immorality is wholly 
insufficient and the connection between the im- 
morality andthe debt must be proved. 

A person had been squandering his estate: his im- 
moral character was well-known and although he was 
alambardar he could not even be tiusted to pay in the 
land revenue and that work had to be done for him 
by a patwart, Such a person borrowed certain 
amount on & mortgage the debt being attributed 
to the purchase of some propery, a purchase which was 
never effected : 

Held, that there was a connection between the debt 
and the immoral purpose which was known to the 
creditors and the mortgage therefore was nut binding 
.on the family property, BED Ram SINGH v. INDERJIT 
SINGH All, 619 
—— Father— Avyavaharika debt—Decree 
in respect of cash and ornaments entrusted to 
judgment-debtor but which he failed to return—His 
conduct throughout indecent and irresponsible— 
Sons of judgment-debtor and joint ancestral pro- 
perty, if under obligation to discharge auch debt. 
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A debt, which is repugnant to good morals, is an 
Avyaveharika debt, ond in each case it will de the 
duty of the Court todecide whether the debt in 
question is repugnant to good morals or not. 

Where a decree passed against the judgmeut-debt- 
or was in respect of certain ornaments 2nd cash 
entrusted to him fer safe custody on behalf of a 
minor which he failed to return and his conduct 
from the beginning to end in that respect was not 
that of a decent and responsible person, the decretal 
debt is one which the sons of the judgment-debtor 
and the jvint ancestral property are not under an 
obligation to discharge. BRIJ BEHARI LAL v. PHUNNI 
LAL All, 376 
Debt—Member not participating in execu- 

tion of promissory note — Whether personally 

liable. 

lfa member of a Hindu jomt family does not 
participate in executing a promissory note, he can- 
not be held to be personlly liable for the loan, his 
liability only extending to hia interest in the joint 
family property as amember of the Hindu joint 
family Jiwan Dass v. PreopLes BANK or NORT. ERN 
INDIA, Lop. Lah, 206 
—— Necessity — Burden of proof—-Debts 

by manager of trading family to pay off trade 

debts—Lender only to prove that such debts existed 

— He need not prove that debts were for benefit or 

necessity of family 

Where a manager of a Hindu trading family 
borrows an amount for the purpose of paying off trade 
debts of the family, the lender is not called on to prove 
more than that such debts did infact exist. What is 
a necessary or beneficial purpose is a question which, 
in the case of a trading family, is governed hy cone 
siderations different from those that apply toan 
ordinary Hindu co-parcenary. The lender discharges 
his duty by showing that there were in fact trada 
debts in existence, that is to say, that the debts had 
beenincurred in the course of or purposes of the 
trade. There his duty ends and he is not called on 
to prove further that in the incurring of the debts 
the manager had acted prudently; nor is he required 
to prove that the debts could have been discharged 
otherwise than by borrowing the amount from him. 
VISVANATHAN CrETIIAR v. KAMANAT AN C.ETTIAR 

Mad. 1003 

- Glft, See Hindu Law — Adoption 161 
—~— Joint famlly--Karta—Contract by family for 
sale of property signed by karta on kis and minor 
son's behalf and also signed by another adult 
member—Karta held entered into contract on behalf 
of entire famtiy—Such contract for sale found not 
binding on minor, not being for legal necessity— 

Contract not repudiated by vendee—AMinor, on 

attaining majority, if can sue for specific per- 

formance, 

The karta of a joint Hindu family alone can 
represent the minor member. In fact he alone can 
represent the family. The fact that a contract is 
also signed by another adult member of the family, 
it having been already signed by the karta onhis 
own behalf and on behalf of his minor brother, would 
not show that the karta did notsign on behalf of all 
the members. The adult member must be held to 
have signed it only by way of concurrence, 

Where a karta enters into a contract for sale of 
joint family fur himself and on behalf of his minor 
brother, but the contract is found to be not binding 
on the minor, it not being for legal necessity it is 
open tothe purchaser to repudiate the contract on 
discovering a defect such as this but before repudia- 
tion oron discovery of the defect, if the purchaser 
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omits to repudiate the contract and the vendor, the 
karia, cures the defect by obtaining also the con- 
currence of the minor and is able to convey the entire 
property, it is competent tothe Court to decree 
specific performance in a suit by the karta with the 
minor who then has attained majority. Kona 
ADINARAYANA v, DRONAVALLI VENKATA SUBBAYYA 
Mad. 986 
Joint famlly —Partition—Mortgage in favour 
of manager—Unregistered partition deed—Moritgage 
falling to lot of another member—Morigage, if joint 
property Suit on it by manager—Suit dismissed 

—Any member, if can file appeal—Member to whose 

lot the mortgage has fallen made defendant in suit 

—Such member, if can file appeal against dismissal. 

Where the mortgage executed in favour of the 
manager of a joint Hindu family falls on a parti- 
tion to a lot of another member of the family and 
the partition deed being unregistered is ioadmis- 
sible in evidence, the effect ie that to all intents and 
purposes the mortgage remains the property of the 
joint family. Where in such a case the manager 
himself institutes the suit on the mortgage and the 
suit is dismiesed, any member of the family can 
appeal against the order. He has an independent 
right of appeal. Any member, though not 8 party 
to the suit can file an appeal with the permission 
of the Court, ifthe manager fails to do it. Where, 
however, the member to whose lot the mortgage 
falls is impleaded asa defendant, such member has 
much more the right of appeal against the dismissal 
negativing his right to a decree on the mortgage. 
AMBI v. KELAN Mad. 218 
aS Self-acquisition — Blending of— 

Presumpiton—If can only be one of fact drawn 

from surrounding circumstinces—Trustee mizing 

his own funds with funds of cestui que trust and 

‘doctrine of blending’, distinguished, 

Although the Hindu Law recognizes ‘blending’ 
and attaches to such blending certain legal con- 
sequences yet there is no presumption in favour of 
blending. The presumption, if any, can only be 
one of fact to be drawn in the light of all surround- 
ing circumstances and in accordance with what is 
described in s 114, Evidence Act, as the common 
course of human conduct, 

In the case of a trustee mixing his own fun is 
with the funds of the cestut que trust, the law only 
casts upon the trustee the onus of proving 
what his own funds are and distinguishing them 
from the funds of the cestui que trust. It is only 
if he is unable to do so that a presumption in 
favour ofthe trust in respect of tho whole fund is 
drawn. On the other hand, the result of the doc- 
trine of blending is that the whole property be- 
comes as a matter of law impressed with the 
character of joint property. NARAYANASWAMI MUDALIAR 
v. RATNASABAPATHY MUDALI Mad. 542 
—— Self-acquisitions—Self-acquired pro- 

perty, when becomes joint family pvroperty—Onus 
lies upon person who pleads that sepirate property 
ceasedto be so-—If it can be presumed from mere 
absence of evidence as to how a member dealt with 
his separate and joint family income, that property 
was not separate, 

The separate self-acquired property of a 
member of a joint Hindu family may becom? 
joint family property if it has been thrown by him 
into joint stuck with the intention of abandoning 
all claims toit. The onus lies upon the person who 
pleads that what was at any particular mument the 
separate property of a member of the joint Hindu 
family has at some later stage ceased to be so, to 
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establish that it has been so dealt with as to lose 
its separate character. From the mere circumstancé 
that there isno evidence to show as to how thé 
Separate property and the income of the joint family 
property had been dealt with by the member of the 
joint family, it cannot be presumed that he mingled 
both the properties so ss to lose his rights over his 
self-acquisition because to do this will be practically 
throwing the onus on the wrong person, NARAYANA- 
SWAMI MUDALJAR y, RaATNABABAPATHY MUDALI 
Mad 542 
Joint famlily—lusiness—Suit againat persons 
as members of joint family business — One person 
alleging separction but admitting existence of such 
business before—Onus to prove that no such business 
exists is on him. 

Where a suit is brought against defendants ag 
being members of a joint family business and one of 
the defendants alleges separation but admits that 
prior to separation family business existed, the onus 
is upon such defendant to prove that no family 
business subsequently exists, MATHURA Sao v. Ram 
Lat JUGAL Kisiorg FIRM Pat. 870 

Limited owner— Daughter inheriting pro~ 

perty of father as Hindu female—Suit by her 
against co-sharer for profits—Suit decreed for 
certain amount— Amount increased in appeal— 
Appeal to High Court by co-sharer—High Court 
reducing amount and awarding  cosis—During 
pendency of appeal, decree realized by daughter— 
Daughter dying and property passing to heir of 
her father—Co-sharer applying for refund of 
excess amount recovered under s 144, Civil Pre- 
cedure Code ‘Act V of 1908), and seeking to 
attach and sell property — Daughter's claim to 
profits heli personal and estate inherited by her 
father’s heir could not bemide responsible for 
refund of excess amount recovered by her. 

It is true that a widow or other limited heir is 
pot a tenant-for-life but is owner of the property 
held by her subject to certain restrictions on aliena- 
tion and subject toits devolving upon the next 
heir of the last male owner upon her death and the 
whole estate is for the time being vested in her 
and she represents it completely, but a widew or 
other limited heir is not a trustee for the rever- 
gioners and she has absolute power of disposal of 
the income of the property inherited by her. She 
is not bound to save any portion of the income and 
she can spend the whole of it upon herself or give 
it away during her life to whomssever she likes. 

A daughter inherited as a Hindu female the estate 
of her deceased father. She sued a co-sharer for 
the arrears of profits and obtained a decree for a 
certain amount which was increased on appeal by 
tho District Judge. The co-shaier preferred an ap- 
peal to the High Court. While the appeal was 
pending, the daughter executed the decree and realiz- 
ed the amount. TheHigh Court set aside the decree 
of the Appellate Court and restored that of the 
trial Court and awarded costs tothe co-sharer. In the 
meanwhile the daughter died and her father’s heirs 
came in possession of the property. The co-sharer 
applied under s. 144, Civil Procedure Code, for the 
refund of the money realized in excess and sought 
to recover the amount by attachment and sale of 
the property now in the hands of the heirs of the 
daughter's father. The heirs instituted a suit lor 
declaration thatthe property was not so liable: 

Held, that the claim of the daughter for arrears of 
profits was her personalclaim and had no connec- 
tion with the ownership of the property inherited 
by her. She had full control over the income of the 
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property and the amount realized by her and the 
property in the hands of her father’s heirs after her 
death was not liable for the refund of the excess 
amount realized by her. 

Held, further, that looking at the matter in another 
way, the amount which the co-sharer sought to 
recover, inasmuch as the decree of the District 
Judge was set aside in appeal by the High Oourt 
never became an income inthe true sense of the 
word; the decretal amount fixed by the District 
Judge was realized by the daughter subject to the 
result of the appeal pending inthe High Court. She 
realized it in her personel capacity and she had to 
refund it inher personal capacity. The estate in- 
herited by theheirs of her father could not, there- 
fore, be made responsible for the refund of the 
mouey claimed by the co-sharer. Kirsan Lan v. 
MUHAMMAD ISHAG All, 505 

Malntenance — Past arrears, whether 
debt due to person claiming it and heritable by 

his heir. . 

Past arrears of maintenance are certainly a debt 
due to the person claiming it, and although whe- 
ther to allow pastarrears or not or what amount 
should be allowed is in the discretion of the Court, 
it cannot be said that it is nota debt due to the 
person claiming it and not heritable by his heir. 
SkoruTary OF STATE v. AHALYABAI NARAYAN KULKARNI 

Bom. 453 

Marriage—Ceremonies— Sa, tapadi—Taking 

of more steps than seven, whether makes marriage 
invalid, 

The taking of seven steps by the bride and 
bridegroom round the sacred fire is an essential 
part of a saptupadi ceremoy, in a Hindu marriage. 

The mere fact that the pair takes more than seven 
steps does not make their marriage invalid. B, BULLI 
APPANA v. SUBAMAL Rang. 569 
Partition— Plaintiff suing for share in 

firmin which joint family of which plaintiff 
was member was partner, on allegation that firm 
had dissolved — Suit held maintainable — Firm 
found not dissolved—Plaintiff should be allowed 
to amend plaint. 

When seme of the family assets are in the hands 
of strangers any member of the family who is en- 
titled toashaie inthe assets has a right to recover 
his share of the assets, and if it is necessary for 
the puipose of ascertaining such share of the assets 
to take an account, such account has to be taken 
by the Coutts at the instance of the plaimtiff, 

Where the plaintiff files a suit for a share in a 
partnership firm of which the joint family to which 
the plaintiff belonged was a member, alleging that 








the partnership had already dissolved before the. 


suit, without any decision on the question of dis- 
solution it is not open to the Court to dismiss the 
suit on the ground thatic is unsustainable even if 
the plaint allegations were assumed to be true. 

And ifthe Court finds that there was no dissolu- 
tign ofthe partnership as alleged by the plaintiff, 
the plaintiff should be allowed to amend his plaint. 
It cannot be possible for the plaintiff to be certain 
whether there was a dissolution ornot because he 
is not one of the partners and he can have no per- 
sonal knowledge about the matter, and it is not 
right that he should lose all simply because he 
chose to institute a suit on the basis that there has 
been a dissolution. Sampasiva AYYAR v. NATESA 
AYYAR Mad, 821 
if conclusive 








Separate residence, 
evidence of partition. ` 


Separation in residence amongst Hindus is only - 
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one of the factors that goes to prove partition but is 
by no means conclusive evidence of partition. 
Generally speaking, the normal estate of every 
Hindu family is joint ; presumably every such family 
is joint in food, worship and estate. In the absence 
of proof of division such is the legal presumption. 
Karan SINGH v. BUDH Sen Al. 185 
Rellgious endowment — Consensus of 

family members, if converts debutter into sceular 

properties. É 

Obiter (Per Mitter, J.)—The theory of conversion 
of debutter properties to secular properties by con- 
sensus of the family members has no warrant in 
Hindu Law and is against Hindu conceptions, Panna 
BUNDARI DEBY v. BENARES BANK, LTD. Cal. 695 
———__ —_— — Dedication—Held, on facts that the 

debutter created by widow was genuine and absolute. 

A Brahmin widow with affluent means and coming 
from apioug Hindu family established deities in 8 
house situated on the bank of a holyriver. By a 
formal deed she made a permanent provision for the 
worship Some years subsequently the house in 
which the idols were, was made the property of the 
idols. No debts were outstanding against her and 
she had no motive to create a fictitions debutter. 
She had reserved a very small and comparatively in- 
significant allowance for the personal benefit ofa 
relative : , 

Held, that the debutter created was genuine and 
absolute. Panna SUNDARI Desy v. Benares BANK, Lro. 

Cal. 695 
——— Trust. See Insolvent 906 
Schools of law — Family migrated to 

Bengal—Presumption — Mere fact thet family 

history can be traced back in Bengal for five or 

six generations, if raises presumption of migration, 

Per Wort, J.—Ordinarily speaking, a Hindu family 
in Bengal would be governed by the Dayabhaga 
School. The fact that the family has migrated to 
Bengal raises the presumption in law that it is 
governed by the school of law from that part of the 
country from which it came. But the mere fact that 
the family history can be traced back in Bengal for 
five or six generations does not necessarily raise the 
presumption that they migrated to Bengal, JAGDAMBA 
Prasad LALLA v. ANADI Nats Roy Pat.273 
Succession—Bandhu— When can inherit, 

A bandhu ora bhinna gotra sapinda in order to 
have heritable rights must not be beyond the fifth 
degree fromthe common ancestor. Bris MOHAN v. 
Kisguw Lau All.441 
- Widow —Suit for future maintenance— 

Decree fixing certain amount to be paid by defend- 

ant monthly—If capable of execution. 

Ordinarily a decree for future maintenance should 
be construed, unless there are some grave objections 
to the contrary, as a decree capable of execution, 
The very purpose of the institution of a suit for 
future maintenance is to ensure the due payment 
of the maintenance claimed by the plaintiff, and the 
plaintifi in «a racintewance suit usually prays for a 
decree that may be capable of execution so that tha 
plaintif may not have to incur the trouble of the 
institution of fresh suits. 

In a case the plaintiff prayed for a decree order- 
ing the defendants to continue to pay a sum of Rs. 50 
a month toher on acccuntof maintenance and fur- 
ther prayed that she be given the right to realize 
the maintenance allowance fixed bythe Court from 
the defendants and the properties of the joint family. 
The decree passed in the suit ranas follows: “The 
entire claim of the plaintiff be decreed. The 
plaintiff's maintenance ig fixed at arate of Ra, 30a 
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month which the defendants will be liable to pay 
to her every Month... sse- eee" 

Held, that the reasonable interpretation to be put 
on a decree like the present was that the monthly 
allowance would be payable to the plaintif at the 
expiry of each month. This decree, therefore, em- 
bodied a direct and definite crder enjoining the 
defendants to pay to tho plaintiff the amount of 
Rs, 30 a month at the end of each month. The 
decree was, therefore, capable of execution. 

Held, further that the executing Court was bound 
to execute the decree as it stood and could not en- 
tertain an objection that, having regard to the fact 
that the profits of the family property were reduced 
after the passing of the decree for maintenance, the 
plaintiff was not entitled to execute the decree with 
respect to the full amount of maintenance fixed. 
Karru Mat v. Barro All.139 
Inam-—Saranjam—S.ranjamdar, if can create 

saranjam in favour of third person—Alienation 

of serva inam— Suit to set it aside—Limitation. 

A saranjam, which is a political inam, appears 
by its very nature tobe incapable of being creat- 
ed except by Government or the sovereign power 
alone. A saranjamdar, therefore, hasno right to 
create a saranjam in favour of third person, 

Where an inamdar has alienated his serva inam, 
a suit to set aside such alienation must be brought 
within twelve years from the death of the inamdar 
alienating inam as thelimitation runs from the date 
of his death, Ramo AnpsA GANPATRAO DALVI v 
Laxeumipal SSAMRAO KALKUNDRI Bom. 586 
Income-tax—Company called ‘Permanent Fund, 

Ltd., registercd under Companies Act (VII of 1913) 

~—Capital subscribed by shares--Loans advanced 

only to share-holders and their deposiis only accepted 

—Main source of Funds’ income, interest on louns 

to share-holders~—Company held was Mutual Benefit 

Society—Such income held was not assessable. 

A company called ‘Permanent Fund, Ltd.’ was 
incorporated under Companies Act. The capital 
was subscribed by shares, the amount of which was 
payable by monthly instalments ‘I'he Fund accepted 
deposits from its share-holders on which interest 
was allowed to them. The collections of the Fund 
were used to be lent to the share-holdeis at speci- 
fied rates of interest on the sccurity of the shares 
held by them and also on their other properties, 
The Fund did not accept deposits from other persons 
than its share-holders nor did it give loans to out- 
siders. The Fund’s main source of income was the 
interest on the loans advanced to the share-holders. 
It also derived income from interest on the deposits 
with banks, interest on securities, houss rent and 
other minor items. The excess of interest earned by 
the Fund over the expenses of the institution and 
the interest earned by the share-holders was re- 
garded as profits of the Fund. The number of share- 
holders of the Fund and the amount of shares 
fluctuated from time to time. For the assessment 
year the Fund returned an income which did not 
include the profits derived from the transactions 
with the share-holders as assessable income : 

Held, that the Fund though registered under the 
Companies Act and subject to its provisions, was 
not really a company but a Mutual Benefit Society 
with afluctuating capital. The income from pro- 
fits derived from the transaction with share-holders 
was not, therefore, assessable. COMMISSIONER oF 
Income- Tax, MADRAS v. TANJORE PERMANENT PFUND, 





Lp, Mad, 374 S B 
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pransactions outside British India by sending 
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instructions from its place of business in British 

India— Determination of place at which profits 

from such business accrue — Profits from such 

business in foreign country not brought in British 

India—Firm, if liable to taxon such profits 

under Income Taz Act. 

It can hardly be maintained that whatever aman 
decides upon in Bombay and whatever may be done 
abroad in pursuance thereof, the profit must neces- 
sarily arise in Bombay One must look at the trans- 
action to see what happened in British India and 
what happened elsewhere. The intermediate links 
may be all-important. To determine the place at 
which sucha profit.arises not by reference to the 
transactione or to any feature of the transactions but 
by reference to a place in India at which the in- 
structions therefor were determined on and cabled 
to New Yok is, to proceed in a manner which can- 
not be supported if the transactions are to be looked 
at separately and the profits of each transaction con- 
sidered by themselves. There is distinct paradox 
in the contention that the profits resulting from an 
order placed in New York would have accrued or 
arisen in the same place (Bombay) had the order 
been sent to Liverpool with a like result, but that 
had the assessce decided on and directed the same 
New York transaction when in Hyderabad, the same 
profits would have arisen in a different place (Hyder- 
abad). It makes no difference to the result whether 
the transactions ke regarded as dealings in goods or 
as dealings in differenceg. 

Under the Inceme Tax Act, a person resident in 
British India carrying on businessthere and con- 
trolling transactions abroad in the course of such 
business is not by these mere facts liable to tax on 
the profits ofsuch transactions. If such profits have 
not been received in or brought into British India 
it becomes or may beccme necessary to consider on 
the facts of the case where they accrued or arose, 
Any rate of general application to all classes of 
foreign transactions, or even with respect to the 
salc of goods cannot be laid down Todo so would 
be nearly impossible. The place of formation of the 
contract does not always prevail against everything 
else. Insome circumstances it may be so, but other 
matters—acts done under the contract, for example— 
cannot be ruled out a priori. Where in a cage the 
contracts by the assessee firm doing business in 
British India, are neither framed nor carried out in 
British India, the profits arising from such contracts 
do not arise in British India and are, therefore, not 
taxable. COMMISSIONER oF InoomME-Tax, BOMBAY v. 
CuouniLaL PG15 
—Limitation~ Commissioner, if can extend 

time in reference to application under s. 66, Income 

Tax Act (XI of 1922)—S. 5, Limitation Act (IX 

of 1908), tf applies. 

Under the law as it stands, the Commissioner of 
Income-tax has no power to extend limitation in 
reference to an application under s. 66 of the Income 
Tax Act. Section 30 (2) of the Act does confer 
powers on the Assistant Commissioner to admit an 





appeal after the expiration of usual period if he is . 


satisfied that the appellant had sufficient cause, 7. e. 
for such appeals there isa provision analogous to 
that of s. 5, Limitation Act; but there is no such 
provision for applications to the Oommissioner nor 


does 8.5, Limitation Acl, apply to such a case, 
Mercaants Momint FLUUR Mitts Co, Lro. v. Oom- 
MISSIONER OF INCOME-TAX - Lah. 171 


income Tax Act (Xi of 1922)— Observations of 
English Judges on English Income Tax Act, if can 
be authority on problems under Indian Act. 
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The Income Tax Act, is not in part materia; it is 
less elaborate in many ways, subject to fewer re- 
finements, and in arrangement and language it 
differs greatly from the provisions with which 
the Courts in England have had to deal. The 
English Act has for many years imposed the tex 
upon all who exercise a trade within the United 
Kingdom and observations of English Judges by 
way of exposition of this policy cannot be authority 
on the problem under the Indian Act? COMMISSIONER 
OF Income-Tax, BOMBAY v. CHONILAL PC15 
Presumption that exact language of section 

ás test of liability. 

There is every presumption that in such a section 
like s. 4, Income Tax Act in an Indian Act, the 
Legislature intends the exact language of the section 
to be the test of liability. COMMISSIONER oF INOoME- 
Tax, BOMBAY v, Ou UNILAL PC 15 
——8S, 2 (1), 4(3) (VIH) —Dairy income, when 

amounts to agricultural income — Income-tax 

Authority must see whether cattle derived 

sustenance toa material extent from produce of 

the ground—Such finding is one of fact—High 

Court cannot review it. 

Where cattle are wholly stall-fed and not pastured 
upon the land at all, doubtless it istrade and no 
agricultural operation is being carried on: where 
cattle are being exclusively or mainly pastured and 
are nonetheless fed with small amounts of oilcake or 
the like, it may well be that the income derived 
from the sale of their milk is agricultural income. 
But between the two extremes, there must be a 
number of varying degrees, and the task for the 
Income-tax Officer is to apply his mind to the two 
distinctions and to decide in any particular case on 
which side of the fance the matter falls. The Income- 
tax Officer has to see whether the cattle derived 
sustenance toa material extent from the produce of 
the ground,and whether they did so or notis entirely 
a question of fact for him and one which cannot be 
reviewed by the High Court. {nre COMMISSIONER 
ov Income-Tax, Buama y. KOKINE DAIBY, RANGOON 

Rang. 601 

8. 4—Assignment by assessee of patent rights 
toanother for indefinite period in consideration 
of annual payment— Corpus not transferred— 

Annual receipts, wnether exempted. 

An assessee, an undivided Hindu family, was the 
patentee of a tube-well boriag strainer. The assessee 
manufactured strainers of this patent, and used and 
sold them till, when he conveyed the patent rights to 
another person against payment of profit shares. 
The agreement was subsequently cancelled and the 
rights under that conveyance were converted into 
license under an agreement against an annual pay- 
ment during tne subsistence of the agreement. Tne 
agsessee thus did not transfer the corpus but the 
usafruct of the patent for an uncertain period ia 
consideration of amount which was not detiniely 
Known: 

Held, that the annual receipts were incomes, profits 
or gains and therefore, were not exempted by s.4 
8) (wit), Income Tax Act. MESSR3. ANANT RAM KuEM 

HAND v. COMMISSIONER OF [NOuME Tax, LanoRE 

Lah. 178 
8. 4— Business in foreign country —Money 
from such business remitted to Bruish India~ 

Presumption, af aries that such remittance is of 

projits—Stock-in-trade imported in British India 

—-Presumption that it 18 profit, if arises. 

Where money, or something equivalent to money, 
that is to say, something which can forthwith be 








used agan asceriained sum of money, is remitted . 
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to British India from a foreign country where a firm 
does business and profits are available in that 
country, the onus lies upon the person denying that 
the remittance is of profits to prove his case. No pre» 
sumption however arises that stock-in-trade brought 
into British India by a firm whose normal business 
is investing in a commodity, importing it and selling 
it, is profit. Sreppine DINGA SINGu & Oo, v. Oom- 
MISSIONER OF INCoME-Tax Lah, 294 
————— S5. 4— Business of acquiring and ‘selling 

patenis—Price received by assessee by sale—Whe- 

ther taxable. : 

Where the assessee carries on the business of 
acquiring and selling patents as a regular trade, 
the price received by him by the sale of any 
particular patent would be income within the 
meaning of the Act and assessable as such. In 
that event, the case would be similar to that of 
a speculator in immovable properties, who pur- 
chases and sells such properties as a regular trade. 
The profit made by him in any transaction would 
clearly be his taxable income. But this would not 
beso if a person who had inherited immovable pro- 
perty or had acquired it asan investment, subsequent- 
ly sold it at a profit, Messrs. Anant Ram Kuga 


Lah.178 
S. 4—Patentce granting working license for 
number of years in consideration of royalty on per- 
centage basis on net profits — Royalty, if taxable. 
Where a transaction is a working license fora 
number of years in which no fixed sum is to be paid 
to the patentee but he is to receive a royalty on a 
percentage basis on the net profits made by the 
grantee, the amount of the royalty so received would 
clearly be assessable inthe bande of the grantors, 
Masses. Anant Ram KHBM OdAND v. COMMISSIONER OF 
Incomz-Tax, LAHORB Lah.178 
———8. 4—Sale of patent by patentee for fixed 
price payable in tnstalments—Instalments received 
during accounting year, whether taxable income or 
capital receipt — Transaction merely “working 
license” granted for annual payment Whether 
taxable. 8 
If the transaction is an out and out sale of the 
patent by K, the patentee for a definite fixed price, 
even though itis not payable in lump sum but in 
instalments, any such instalment received during the 
accounting period carnut be treated as taxable 
“income” but is a “capital receipt,” and as such, 
exempt from assessment. Ifon the other hand it is 
merely a “working license” granted for an annual 
payment, it is clearly “income,” and as such, is tax- 
able Messes. Anant kam Kiem UaAND v. Come 
MISSIONER OF JNGOME-Tax, LAHORE Lah, 178 
——— s. 4(1) and \3) (Vipy—‘Income’, ingredients 
of~—Debenture-holders of company obtaining decree 
against company for arrears of wnterest—Property 
brought to sale in executron— One debenture-holder 
appointed auctioneer by Gourt to relieve debensure- 
holders of auctroneer's commisston—Property sold 
by him—Deposit of poundage deducting o per 
cent. as auctioneer'’s commiusston—Kelief given to 
debenture-holders in respect of auctioneers com- 
mission held did not amount to income—Huen if 
it was a ‘receipt’, it did not arise out of any 
business and was, therefore, exempt under s. 4 
(3) wii. A 
A company Which had issusd debentures fell into 
arrears in respect of payment of interest on the 
debentures and the debenture-holders sued the 
company and obtained a decree. In execution of 
the decree the property wag sold at a price a long 
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way; below. the sum owed to the. debenture- 
holders.” One; of the debeture-holder was ap- 
pointed, auctioneer by the Court and after 
the..dale, he moved the Court to be allowed to 
deposit poundages at a rate of 1% per cent. mstesd 
of,64, per cent. He piayed that the remaining 
5 per cent. he treated as auctioneer’s commission and 
the. Court, agreed. The lncome-tax Officer claimed 
to assess hım to invume-iux in respect of the 5 per 
cent., retained by him as commission : 
< Held, that the Court covnidered it equitable to 
relieve the debenture-holders of the payment of 
auctioneer’s commission, the auctioneer being one of 
the -debenture-holders. In the circumstunces it 
would. be unreasonable to regard the relief as “in- 
come”, In,any.event even if the relief granted to 
the debenture-holders be regarded as a“ receipt " 
that, receipt.did not arise out of any business or 
the exercise of a profession, vocation or occupation 
and wasof a casual or non-recurring nature and 
was, therefore, exempt under s. 4 (3) wis, Income 
Tax Act. Inve Mason A. U. JunN p, OoMMISSIONER OF 
INGOME-TAZ, Ali. #271 S8 
mn By 4, (2)—Sub-s. 2 of s 4 is adaition to 
provision which catches profita arising an British 
indya,, to, business carried on outside. | 
Theamendment of 1928 to 8. 4.4), Income Tax Act, 
waa.not. based upon or is not Consistent with the view 
that, all the profits of a business carried on 1u Brivish 
India nerus or arise in „british ludia, The sub-s. 2 
of,8. 4;i8-more reuduy inteliugible as anaddition to a 
FOVIsion , which, catches profits arising in British 
dia to businesses carried on outside, COMMISSIONER 





OR INCOME-TaX, BOMBAY V., UHUNILAL PG15 
moa BA 3) U., Ssa Income Tax Act, 1922, 
s 601 F 6 


mre Sah (3) (VII). Sse Income Tax Act, 1922, 
ETO) , m. 441 
er 58. 4, 6, 10, 4 (2)— Connection between 
_ place. of direction and place at which profits arise 
amoh touched by, 88..4, 6 or 10—47 itself test of 
chargeability on ground that propits arise at piace 
where business is carried on. 
The profits of each particular business are to be 
-egmputed wherever and by whomsoever the business 
is carried..on, but oniy un cundition that they are 
a wi arislug or received in brish 
dia”, etc. What. connection exists, if any, 
between place of direction and place at which the 
protitg arise is amatier not touched by ss, 4, 
6. ox 10, lucome Tax Act, Not only do they 
lay no. strẹss upon the placeat which the business 
is carie on, they make uo mention of it, lu tuese 
circumsiauces 1b cunuut be heid that it is itsel the 
| test, ot chargeability by virtue of a rule, not mentiune- 
ed either, tuat proite arise vy acciue at the pluce 
“where. Lhe business is carried on. CUMMIbSIUNER OF 
Income-Tax, BUMBAY V. Cb UNILAL P.G 19 
maan $. 19— Money brought into cash account— 
.- No. saswjactory expianatton — Account, if 
unsatisfactory. 

The: procedure of the assessing officer is a judi- 
cial.one.and he ought to act on evidence. but in 
a.case. where money 18 brought into cash account, 

- he. has- a. right to. require a satisfactory explana- 
tion of .how.and.why 1t came in; and in the ab- 
sence. of ugatisfactory explanation or if be. receives 
an explanation which he cannot believe, the assess- 
ing.oiicer..is entitled to repard the account ae un- 
satasfactory. Jf he finds that a money-lender is in 

| the.babit of showing in his books that loans carry- 
. ipg-mterest have been repaia without interest, or 
. - thats:loan. secured .by-a note.has been renewed by 
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anew not without any provision for interest, he is 
at liberty to consider the accounta unsatisfactory: 
Natav Ram v. COMMISSIONER oF INcoME-Tax, l AHORE | 
Lah. 329 

— — SS. 13, 66 (3)—Incometax Officer rejecting 

assesseée’s returns and his valuation in stock books 
—~Fiat rate of 30 per cent. of sale pro-eeds applied 
in respect of jewellery and 60 per cent. in respect 
of pearl necklace — Assessment for previous yedr 
at same rate not objected to—Income-taz Officer held 
had discretion to reject books and determine amount 
of flat rate and no question of law therefore 
arose— Mere fact that high rate.of profits had been 
applied held did not warrant High Court in 
directing Commissioner to state the case. 

Under s.13 Income ‘Tax Act, the Income-tax 
phe has discretion to accept or reject the assessee’s 
books. ; 

‘he returns submitted by the assessees who were 
jewellers for the yeaisin dispute showed a loss, but 
they were not accepted by the Income-tax Officer. 
He did not accept the stock books valuation and 
rejected them. Thereupon, the Income-tax Officer 
assessed profit at theflat rate of 30 per cent, of the 
sale proceeds. He had also assessed the assessees at 
the same rate for the previous yearand the assessees 
did not object to it. In respect ofa valuable pearl 
necklace, the Income-tax Officer based his discretion 
onhis experience and applied the flat rate of 60 per 
cent. of its sale proceeds: y 

Held, that the Income-tax Department was entitled 
in its discretion to reject the books and the principle 
of a flat 1ate thereby became applicable and the 
amount of such rate was entirely in, the discretion 
of the Income-tax Authorities, There was nothing 
unreasonable or arbitrary in applying the rate.of 30 
per cent. upon sale proceeds, especially when no objec- 
tion to the application of such rate for the previous 
year was made and no question of law therefore 
Brose out of the decision of the Income-tax Officer. 
The mere fact that a high rate of profits had been 
applied would not by itself warrant the High Couxt 
in directing the Commissioner to state’ a case. 
In re Musses. GANRSHI LAL & Sons, JEWELLERS, AGRA 

All, 408 
S. 22—~Notice—Notice to individual members 

—Income received by indiviuual members, if can 

be charged as income of joint Hindu family without 

fresh notice. 

Quere—W nether where the notices have been issued 
to the individual members of the family as such, it is 
open to the Income-tax Odticer without issuing 8 
new notice to tae tindu juint family through its 
manager or auy adult member of the family to 
charge the incume received by the individuals as 
income ofthe jot Hindu family, KIRPAL SINGH V. 
UOMMIBBIVNER OF LNOoME-‘/'ax Luh. 22 
—8. 29-A—Hindy joint family constituting 

itself into limited company wuh shares to father, 

mother, sons and ther wives-—Disruption, af can 
be presumed—Members of such company owning 
foreign bustnesses—Loan stanaing tn name of 
mother to company—AMembers assessed to income-tax 
separately for some, years—Mere equalization of 
accounts in personal khatas of suns tm some 
year, accumulution of interest by mother on her 
loan and remittance of cash and goods by foreign 
business to company and vice versa, tf, äuficient 
materiai to hold that joint Hindu family stiil 

existed, andisyussed sorm. , i 

When a Hindu joint family constitutes itself into 
a.company with specific shares belonging to the 
individual members, and fuyther introduces into 
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the company persons who are not menibérs of the 
undivided joint Hindu family, the normal suppost- 
tion would be that the transaction showed that the 
Hindu joint family had disrupted. It is of course 
trie that this normal supposition could be rebutted 
by evidence showing that the whole of this transac- 
tion was a mere camouflage. But'where in a case, 
for six years the Income tax Authorities have them- 
selves adopted the supposition as being genuine, 
there must be strong evidence to show that the 
transaction was really not bona fide. 

‘J was a member of a joint Hindu family along 
with his sons. In 1927, J formed the intention of 
giving all the cash assets of the business to a 
limited: liability company of which, he himself and 
three ofhis sons originally were to be the main 
share-holders. A portion of the cash assets left 
over was to stand in the nameofthe wife of J as 
a loan to the company and she was given a shere in 
the company and the remaining three persons neces- 
saty' to constitute a company consisted of the wives 
of the three sons. J divested himself of a consider- 
able portion of his share in this fashion in favour 
of his four scns, a small amount being retained by 
himself in his own name. The four sons had equal 
shires. The wives had only one nominal share each. 
Shortly after this J died and the shares standing 
in his name continued to stand asbefore. The sons 
or some of them who acted as directors drew salaries 
and ‘one minor son did not draw any salary. In the 
books of the company, each son had 8 personal 
khata in which credits and debits were entered to 
his petsonal account, There were two foreign busi- 
ness concerns belonging to the members of the 
family. From 1927, on to 1133, that is, for six years, 
the*gons of J were assessed on the basis of a dis- 
ription of the joint Hindu family as separate indi- 
viduals. In 1934, the Income-tax Officer assessed the 
members as a joint Hindu family on the grounds 
that in certain year there was equalization of cre 
dit’ amounts in the personal khatas of the sons ; 
that the interest on loan was not drawn by the 
widow of J. but” was allowed to be accumulated and 
thatthe cash and goods were remitted by the foreign 
@business to the company and vice versa. On this 
material the Income-tax Officer held that the com- 
pany “Wasa meré camouflage. The sons, however, 
were not called upon toexplain their accounts in 
the light of the hypothesis that they were sepa- 
rate : 

“Held, that this was not sufficient material to 
show conclusively that the joint Hindu family still 
existed ‘in the disguised form. KIRPAL SINGH v. 
COMMISSIONER OF [Noome-Tax “Lah. 22 
-o=-§5.'25-A (1), 26 (2) — Hindu family assessed 

as undivided, separating—Definite share to each 

“member—A pplication by members under a. 26-A ‘to 

“register firm—Income-tax Officer, whether bound to 
“entertain and assess under s. 26 (2;—Whether 
` bound'to assess under 3. 25-A (D). 

‘In a case'where it is found as a-fact, and'an order 
is*récordéed undér s. 25-A (1), Income Tax Act, that a 
®Hindu' family hitherto assesssd as ‘undivided has 
weéparated and the joint family property has ‘been 
partitioned among the various members in definite 
portiohs, it is mot incumbent on the Income-tax 

ificer to entertain an application made under s. 23-A 
MO ‘register a firm said to consist of all the members 
«of ‘the family so separated, and if ‘satisfied as to the 
existence of such a firm, to make the assessment thére- 
an'under the provisions of s. 26 (2). It is, howéver, 
Kiitumbênt on him to miake an _asséssment of the total 
witicotne received by the joint family as such and hold 

e 
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each member liable for his proportionate share-of 
the tax so assessed under the provisions of s. 25-A-(2). 
Commrsstonze oF Income-Tax, BOMBAY v. JESINGBHAI- 
Uaagc-iAND Bom. 817 
-—§, 32 (2>, Suz Income Tax Act, 1922, a: hog 





88.42 (1), 43, 22 (2)—Assessee, a non= 
resident in British India—Notice under s. 22 (2),- 
af can be served directly upon him. 
Tt is only the assessee who can be called upon: 
The only construction which-can 
be placed on the language of s. 42 (D), Income, Tar: 
Act, is that the agent alone and not his non-resident 
prineipal shall, for the purposes of the Act, be treated 
as the assessee, 7. e., a3 the person to whom a-notica 
under s. 22 (2) shall issue and by whom the tax is 
payable. The word “shall” in 8. 42 (1) shows~thit 
the provisions of that section are mandatory, and the: 
department ie precluded from ssuing notices tothe 
principal and from treating: the principal as ‘the 
asserges except to the limited extent that any 
arrears of tax may also be recovered from ‘assets 
of his which may be found in British India. The 
proviso’ to s. 42 contemplates the possibility of the 
assessée, 1 e. the agent, not being able to pay : the 
jncome-tex. That is the only effect of the proviso, 
which does not override the mandatory provisions 
contained in the preceding paragraph that the in- 
come shall be chargeable to income-tax “in thename 
of the agent. on 
In the case of a person residing out -of British 
India who has property or business connections in 
British India, the ineome-tax authorities are | nob 
competent toserve notices upon him such notices 
must be served upon his agent in British _India -or 
upon such person'as may be deemed to ‘be his-agent 
within the meaning of s. 43, Income Tax Act, and 
who will be treated as such. The proviso “to 8. 42 
does not, ‘militate against this view and it is “not 
open to the Income-tax Officer to address notices 
direct to the assesseeeven though he be:a “non- 
resilent.” Aprrya Narain SINGH BAHADUR y. Qos- 
MISSIONER oF INO0MR-TAX fe aca toms - All. 167: 
—s. 59 (2) (a) (Il) —Ineomê-taz Rules (Bombay), 
r. 30—Words “may be treated asezpenditure’ are 
: permissive—But permission is conferred on assesse 
‘and not "merely on Income-tax Officer. i a 
The words “may be treated ds expenditure” in 7,30 
Income tax Rules (Bombay) framed underis,’59 (2). 
(a) (ix), Income Tax Act, are permissive. The * per- 
mission is conferred on the assesses. The rule:gives 
permiesion to the assesses to do what the rale-allows, 
and ‘it does not’ merely confer an option upon the 
me-tax Officer. we 
ane the three years covered by the valuation in tha 
case of the assessee, a Life Assurance Oompany, whith 
were the years 1930, 1931 and 1932, there was's:sub- 
stantial depreciation in the investments held ‘by the 
company for the year 1930, and the company set aside 
to a special ‘depreciation account a sum considerably 
less than the'dctual-amount of depreciation. In 1931 
there was a further and heavier depreciation and the 
directors again set-aside to the depreciation reserve 
funda further pum again considerably less than. the 
amount of the depreciation in that year. In the third 
year there was an appreciation and the -Assistant 
Commissioner of Income-tax found asu fact that 
the losses of the twoyears were wiped out, andin the 
three years there was a ‘small appreciation. “The 
Tnconte-tux Officer refused to grant any deduction 
from incomie” liable to taxon. account ofthe-aim 
Gigimed‘by the'sssesseo under rv 80-of the Inconrmé-tax 
Rolss-as'an item uf expenditure on aecount-oLamounat. 
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carried to the Investment Reserve Fund meant to 
provide for depreciation in the value of the said 
securities. 

` Held, that the action of the Income-tax Officer was 
not correct. Thesums having been properly placed 
to the special reserve in the firsttwo years of the 
triennial] period, there was nothing in the rules 
which required that they be brought back into the 
revenue account as soon as the depreciation which 
they were designed tomeet had been made good. 
COMMISSIONER oF Income-Tax, Bompay v. WESTERN 
INDIA Lizz AsBURANOR Co., LTD. Bom. 970 
s. 63 (2)—Individual served with notice 
41 found to be member of Hindu joint family—Fresh 
oe rg be issued tooint family as provided 
r by 8. (2). i 

‘If the Income-tax Officer comes to the conclusion 
that the separate individual to whom he had issued 
notice really was a member of a joint Hindu 
family, a fresh notice may be issued to the joint 
Hindu family, through the person whom he con- 
sidered to be its manager or through any other 
adult member of the family as provided ins. 63 (2), 





Income Tax Act. Kirpan SINGH v. Commissioner OF 
Income-Tax Lah, 22 
~ 8.66 (3). Sen Income Tax Act, 1922, s. 13 
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8. 66 (3)—Application under 3.66 (3)— 
Appearance of Advocate-General, when necessary 
inted out. 

n applications under s. 66 (3), Income Tax Act, 
to the High Court for a mandamus, it would be wrong 
to require the appearance of the Advocate-General 
in the first instance, because most of these applica- 
tions plainly do not raise any questions of law and 
they can be dismissed in limine without hearing the 
Advocate-General on behalf of the Oommissioner of 
Income-tax. If after hearing the applicant, the 
Bench considers that the case for the Commissioner 
of Income-tax should be placed before them at that 
stage, then it is simple to adjourn the case in order 
to obtain the appearance of the Advocate-General for 
the Commissioner of Income-tax. That is the 
practice, which should be adopted in such applica- 
tions. .ComutsstongR oF INCOME-Tax, BURMA, In re 
v Koxtne DAIRY, RANGOON Rang. 601 F B 
income Tax Rutles (Bombay), r.30. Sze Income 

‘Tax Act, 1922, s. 59 (2) (a) (i) 970 
Insolvency—Adjudication as insolvent — Insolvent 
- endorsing pro-note to another— Subsequent dismissal 
- of insolvency petition—Effect—Assignee of pro- 
. note, tf can sue on it. 

. Where subsequent to his ex parte adjudication as 
‘Insolvent on a petition of a creditor the person 
endorses & promissory note to another and the in- 
solvency petition is afterwards dismissed on contest, 
the effect of the dismissal is to revest the debtor's 
‘property in the. debtor as from the date of the order 
of adjudication, and the transfer of the pro-note is 
a good transfer and the transferee can sue on it, 


BuYRADEVANHALLI LINGAPPA v. OFFIOIAL REOEIVER, 
BELLARY Mad. 600 


Amendment of pleadings — Petition by 
creditor for adjudication of debtor—Acts of insol- 
vency alleged being beyond three months of date of 
petition—Petition for amendment by alleging new 
acts of insolvency within three months of petition 

—Amendment held could not be allowed, 

Under the provisions of the Insolvency Act, the 
‘provisions relating to amendment of pleadings con- 
“tained inthe Code of Civil Procedure would be ap- 
T to the petitions made underthe Act. The 

courte have wide powers in matter of allowing 
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amendments but they have to be exercised judicially 
and with care. an od! 

A creditor filed a petition for the adjudication of 
the debtor as an insolvent and relied on tertain 
transfera as acts of insolvency. The transfers re- 
ferred to were only those which were alleged to have 
been effected by the debtor during the three months 
prior to the closing of the Court for summer recess 
on May 1, 1934, and did not cover the acta which 
might have been committed by them subsequently, 
i. e., Within three months before the actual presenta- 
tion of the petition. The petition for insolvency 
was presented on July 3, 1934, An application for 
amendment of the petition by alleging subsequent 
acts of insolvency within three months of the pre- 
sentation of the previous petition, was put in with 
the object of saving it from being dismissed : 

“Held, that if the amendments were allowed the 
petitioning creditor would be enabled to substitute 
new grounds for those which he had set up origin- 
ally but which were of no avail to him. The 
effect of granting amendment would be to clothe 
the petitioning creditor with rights which he would 
not have had, if a new petition for insolvency was 
presented by him on thedate on which he applied 
for leave to amend, In these circumstances an 
amendment of this nature couldnot be granted. 
PALANIAPPA OBETTIAR V. CHIDAMBARAM OBRTTIAR 

Mad. 750 

Annulment—Petitioner in insoluency failing 

to disclose whole property and including fictitious 

debts in petition—Transfer of property by fictitious 

sale deeds—Adjudication—Adjudication held should 
be annulled. i : 

The petitioners in insolvency had failed to disclose 
the whole of their property and they had included 
in their petition fictitious debts for which no con- 
sideration had passed, A large part of the property 
which the creditors claimed to be available for the 
purpose of paying the petitioners’ debts had been 
ostensibly transferred by three deeds of sale which 
were fictitious, taking all this property together 
the assets of the petitioners considerably exceeded 
the liabilities and they were able to pay their debts, 
Petitioners were adjudged insolvents: 

Held, that the adjudication should be annulled. 
RAJENDRA PRASAD Tewari v, NAGESŁWAR Upapaya 

Pat. 541 
— Evidence — Admissibility —Insolvency of 

Chettyar firm—Claim to have charge on assets on 
ground that certain amount was held by firm as 
trustee of deity —Hvtdence of Chettyar businessmen 
regarding practice and intention of such firms 
concerning charities is admissible — Opinions of 
witnesses as to effect in lawof such transactions 
is inadmissible. = 

Where in insolvency proceedings the trustees of a 
certain temple claim to have a charge upon the assets 
of the insolvent Ohettyar firm in respect of the sum 
due to temple alleged to beheld by the insolvent as a 
trustee for the deity andthe claim is objected to by 
other creditors, the evidence of Ohettyar businessmen 
called to explain the practice and intention of 
Ohettyar firms in crediting amounts to charities and 
temples in their books, is admissible, The opinions 
of the witnesses, as to the effect in law of 
such a transaction asthey describe are, however, 
both inadmissible and useless. Soontnam RANNI- 
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Canons of construction to decide whether Act 
is retrospective or prospective, 

It is necessary to keep in mind the following 
‘well-known canons of construction in order to decide 
whether an Act is retrospective or prospective. (1) 
There is no presumption that the statute which 
takes away any existing right is intended toapply 
to a state of facts which came into existence befure 
its commencement, (2) When the effect of the 
statute would beto make a transfer valid which 
was previously invalid, to make an instrument, 
which had no effect at all and from which the 
party had liberty to depart aslong as he pleased, 
binding, the prima facie construction of the Act is 
that it is not to be retrospective. (3) Jf it is a 
necessary implication from the language employed 
that the Legislature intended a particular section 
to have a retrospective operation, the Courts will 
give it such an operation because it is obviously 
competent for the Legislature if it pleases in its 
wisdom to make the provisions of an Act retrospec- 
tive. (4) But if on the other hand the language 
employed by the Legislature is ambiguous or not 
clear and explicit, the Court must not give a con- 
struction to the new Act which would take away 
vested rights, in other words should treat the Act as 

rospective, JAGDAMBA PRASAD J ALLA v. ANADI Nata 

oY Pat, 273 

Court is bound to adopt true construction 
trrespec ive of consequences. 

It is not the function of the Court to legislate or to 
look into the possible incorvenience that may arise 
to the prosecution or to the accused ifthe true con- 
struction of the statute is adopted. The Court is 
pound to adopt the true construction of the statute 
aided by the meaning of the words deliberately 
adopted by the Legislature irrespective of the con- 
sequences that it may have on an assumed policy 
of the Legislature or on its unexpressed inten- 
tion. Ram PRASAD v, EMPEROR Pat. 787F B 
mme Fiscal enactments— Language doubtful — 

Interpretation in favour of subject. 

What must always be borne in mind in inter- 
preting a fiscal statute is that it should be 
construed strictly and that where there isa doubt 
about the language of the statute, it should be 
decided in favour of the subject as the subject 
cannot be taxed except by clear and un- 
ambiguous language. SupsaN Kuan v. MorAMED 
Evusoor Rang. 366 
—State of law existing at time of passing Act 

and object of its introduction, if can be considered 

in interpreting Act. 

The state of Jaw at the time when an Amend- 
ing Act was passed, ‘and the object which the Legis- 
lature had in introducing the section can throw light 
upon its interpretation. This is a permissible mat- 
ter to look into for the purpose of construing a 
statute, provided it ie taken with the warning that 
the Courts must not strain the language of a statute 
unduly by attempting to bring it within the sup- 
posed intention. MoHAMBMAD HUSHEN y. JAMINI NATA 
BRATTAOHARII Cal. 41 
Jurisdiction- Civil and Revenue—Co-tenant dis- 

possessed from tenancy previous to Agra Tenancy 

Act (III of 1926), coming into force—His suit for 

joint possession—Cirvil Court, if can try it— Decree 

—Binding effect—Party or representative, when can 

challenge decree. 

Where the plaintiff co-tenant has been dispossess- 
ed from his tenancy prior to September 6, 1926, i. e., 
before the coming of the Agra Tenancy Act III of 
1926, into force, his suit for joint possession lies in 
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a Oivil Court and the Civil Court has jurisdiction 
to try such a suit. 

The Civil Court’s decree must govern the rights 
of the parties and must be conclusive as between 
them. It is notopento any person who is a party 
to a decree or for his representative to deny the 
effect or the validity of such a decree unless and 
until such decree is set aside on the ground of 
fraud or any other ground. S.ifo Saanger Sines 
v, SANGRAM Sine All. 85 
Civil or Revenue —Forum to be determined 

by dominant characteristic of property in question. 

The question of forum should be determined by 
the dominant characteristic of the property in ques- 
tion. 

Property sought to be partitioned consisted of a 
kothi anda small portion of land 4 bighas 19 biswas 
cultivated, attached to such kothi. It was situated in 
a part of the city andthe kothi also had 37 shops 
connected with it, The value of the house property 
was considerably greater than that of the land attach- 
ed to it: 

Held, that the application of s. 233 (k), U. P. Land 
Revenue Act to determine the forum in the Revenue 
Court for the agricultural portion would bea mere 
technical quibble and that as the dominant charac- 
teristic of the property was not agricultural property 
but house property with land attached to the house 
the Oivil Court was the proper forum. MUHAMMAD 
Sates Kaanv NUR Farma BEGAM All. 483 
Land acqulsitlon—Acguisition of certain premises 

“ with interest in common passage"—Compensatron 
to owners of premises at higher rate —Passage 
owned by same owner—Subsequent acquisition of 
passage land—Nocompensation—Fact that adjacent 
land got higher valuation for existence of passage, 
whether-means that passage land lost its value to 
owners—Valuation of passage land at one-fourth 
rate of premises— Whether auficient—T wo separate 
acquisitions, if justified. 

The premises “No. 107, Lake Road, western 
portion, with interest in the common passage ` were 
acquired undera certain project by the Calcutta 
Improvement Trust. Under the same project and by 
the samedeclaration was acquired “the common 
passage to premises No. 107, Lake Road”. The 
premises No. 107, Lake Road and the passage were 
owned by the same persons, and the award made 
by the Land Acquisition Collector in respect of the 
“passage land " showed that the acquisition of the 
common passage completed the acquisition of the 
entire holding No 107, Lake Road. The award 
made by the Oollector further showed that inasmuch 
as the existence of the passage was considered at 
the time of valuing the premises served by it, no 
separate compensation was awarded for the land 
covered bythe passage, The owners of the land 
covered by the common passage applied for a refer- 
ence unders. 18, Land Acquisition Act, on the 
ground that the Uollector ought to have awarded 
compensation for acquiring the land ofthe common 
passage according to their shares. The Tribunal 
made an award in favour of the claimants deter- 
mining the market-value of the land, on the basis 
that the land covered bythe common passage in 
question should be valued at one-fourth the rate 
given for the surrounding land : 

Held, that in acquiring “ premises No, 107, Lake 
Road, western portion, with interest in the common 
passage” as mentioned in the award, it could not 
possibly be intended that the entire proprietary in- 
terest of the owners of the land in the common pas- 
sage, including all the rights in the sub-soil, were 
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acquired, In point of fact it was not done. The 
position that the adjacentland had received a higher 
valuation for the existence of the passage, could 
not lead tothe conclusion that the land covered by 
the paesage had lost its value to the owners. 

Held, also that “the premises No. 107, Lake 
Road western portion ”, and the common passage in 
qüestion were owned by the same persons; and 
apart from any question of policy involved and 
underlying the method adopted in the acquisition 
of the same, there was hardly any justification for 
separate acquisition of “ premises No. 107, Lake 
Road, western portion, with interest in the common 
passage" and “common passage to premses 
No. 107, Lake Road.” The passage was a private 
passage appertaining to premises No. 107, ! ake 
Road, providing, as it did, access fo all parts of the 
said premises; and as such, the passage could very 
well be included in the acquisition of the whole 
site and taken into consideration for the purpose of 
the ‘assessment of valuation of the same. 

Held, further that the land covered by 
the common passage itself, the “ passage 
land", on the other hand, would have 
received a lesser valuation for the reason of the 
application of the principle of valuation of land 
subject to restriction as to user and that the decision 
of the Tribunal assessing compensation in the 
manner indicated was correct. SzoreTary OF STATE V. 
Donat Bata DEBI Cal. 847 
Land Acqulsitlon Act (1 of 1894),s. 3 (d;— 

Limitations ond powers of Special Judge —Whether 
“has all powers of Civil Court—Compensation, how 

‘determined—Reference by Collector ultra vires— 

“Special Judge should stop reference under s. 18 in 
- imine, 

The Special Judge appointed under s. 3 Yd), Land 
Acquisition Act (the Improvement Tribunal is in the 
position of the Special Judge) has not all the powers 
of a Civil Court. Itis quite true also that he cannot 
detree specific performance of & contract in a direct 
way, but within the scope of his jurisdiction as con- 
ferred on him he can and is required to act accord- 
ing to principles of law. His jurisdiction extends to 
and is confined to the determination of the com- 
pënsation payable on an acquisition and he is direct- 
ed to have in view the different heads mentioned in 
8,23. of the Act. When a reference comes up for 
consideration, he must decide, ifthe point is raised, 
(1) ifthe reference is competent and (2) if it is he 
in determining the question of compensation payable 
must decide what evidence is admissible and what 
notyand whether a party by reason of special circum- 
stances and on established principles is precluded 
from leading ‘any evidence on a particular point. 
These are fundamental principles to be kept in view 
in‘ considering the exercise of jurisdiction of a Court. 
When the jurisdiction of a Court is challenged, that 
Court has the power .and it is its duty to decide it. 
The Special Judge derives his jurisdiction from the 
reference made under s. 18 by the Collector. If the 
reference made by the Collector is ultra vires, the 
Special Judge would have no jurisdiction to proceed 
further and must stop the reference in limine. Ifthe 
question of power of the Collector to make the parti- 
cular reference be raised before the Special udge, 
he must decide it. It ison this principlethat the 
Special Judge must decide the question, 1f raised, as 
to’ whether the Collector made the reference beyond 
time and if he finds it to beso, reject the reference 
Without proceeding further. If the reference be in 
crder, the: Special Judge must decide all questions 

y. whith legitiniately come within the scope of the 
Re 
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enquiry coming within his sphere. If he comes to 
the conclusion that by reason ofthe doctrine of es- 
toppel the claimant is precluded from leading evi- 
dence on a particular point, he must shut oùt the 
evidence sought to beled on the point. ANANTA 
Ram BANERJEE v. SRORETARY OF STATE Cal. 288 
———-—S, 11—Agreement betweenowner and acquirer 

—Collector, if bound to disregard it. WA 

While proceeding under s. 11, Land Acquisition 
Act, the Collector is not under an obligation to dia- 
regard a contract agreed to between the acquirer and 
the owner, if he likes, hemay disregard the contract, 
but he should rather respect the contract and proceed 
upon its basis, ANANTA Ram BANERJEE v. SECRETARY 
oF STATE Cal, 288 

ss. 11,18—Agreement between ownér and 
valuer of Board as to rate of acquisition—~Agree- 
ment ratified by resolution of Board — Owner 
cannot go behind agreement. 

Where after the application to tha Board of 
Trustees for the Improvement of Calcutta for acquisi- 
tion of his property, the owner agrees tothe rate 
fixed by the valuer of the Board and thereafter applies 
to the Ohairman for the acquisition, and after: the 
submission of his report by the Land Acquisition 
Collector of his estimate, the Board passes & reso- 
lution for the acquisition of the property, there isa 
contract between the cwner and the valuer of the 
Board as to the rate which is ratified by the Board 
by its resolution. The owner cannot thereafter go 
behind the termsof the agreement. ANANTA Raw 
BANERJEE V. SECRETARY OF STATE | Cal, 288 
-- S. 18—keference to Special Judge—Special 

Judge, position of— Burden of showing that 

Collector in wrong. 

Though the proceedings before the Collector are 
not strictly judicial proceedings, the Court of the 
Special Judge on a reference made under 8. 18 of the 
Act is in effect (though not strictly in law) the Ap- 
pellate Court and the claimant who has carried the 
matter on reference before it must show, the burden 
is on him, that the Collector is wrong. ANANTA Ram 
PANERJEE V SEORETARY oF STATE Cal, 288 
—s8s, 31, 32— Grant of personal inam of 

soil conveying full interest tn land—Grantee 

having heritable estate in full proprietorship—No 
restraint of alienation—Inam to continue so long 
as there exist descendants of grantee tn male line 

—Land compulsorily acquired—Award not ‘accepted 

and reference made to District Judge—Court by 

order under s. 32 directing amount of com- 
pensation to be deposited in Oourt and invested in 

Government securities and ‘interest be paid to 

claimant —Order, if proper. | f 

A person having a limited interest in the land 
is entitled to have it valued-for the purpose of 
compensation under the Land Acquisition Act. 
Section 31 (3), of the Act, clearly shows that such a 
person cannot be said to be a person Dot competent 
to alienate the land within the meaning of s, 31 (2) 
or has no power to alienate the land within the 
meaning of s. 32(1). What s. 31 contemplates is 
the present power to alienate, The Act clearly con- 
templates the valuation of different interests of ‘all 
persons interested in the land, A person may have 
an absolute title to convey the property, or he may 
have a limited title todo so. In either case that 
interest is one which is capable of being valued for 
the purpose of the acquisition of the land by the 
Collector, and the words “ if there be‘ no: person 
competent ‘to alienate the land” must, therefore, 
necessarily apply to the- case where there is Lo‘pre- 
sent title in the person who has come forward a6 ‘a 
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claimant tothe compensation fixed by the Collector. 
That section and the following section seem to pro- 
vide fòr the case of persons who by reason of 8 
personal disability have no absolute power to 
alienate and are intended to protect the interest of 
reversioners when the land is taken away from the 
possession of such persons who hold it only on a 
life-estate or similar limited estate, such as minors, 
lunatics, Hindu widows, administrators, etc., where 
the legal estate is in one person and the benencial 
estate in another. 

Oertain land was granted as a personal inam 
to the family. The grant was of the soil and con- 
veyed a full interest inthe land. The grantee had 
a ‘heritable estate in full proprietorship. There 
was no condition in restraint of alienation in the 
sanad. It was nota service inam. The inam was to 
continue in the family so long asthere maybe in 
existence descendants of the original grantee in the 
male line, The inam land was compulsorily acquir- 
ed and an award of compensation was made but was 
not accepted by the claimant anda reference was 
made to the District Judge who increased the 
amount and made an order under s. 32, Land Acqui- 
sition Act, directing that the amount of compensa- 
tion should be deposited in Court and invested in 
Government securities and the interest thereon 
should be paid tothe claimant during his lifetime, 
and after hie death to his desceudants so long as 
apy male descendant in hisfamily was in exist- 
ence: 

Held, that the claimant could not’ be said to 
have no power of alienation of land within the 
meaning of s. 31 (lj and (2) and s 32 did not, 
therefore, apply and the order was nol proper ; 

Held, further that the interest of the Government 
in the land was remote and contingent and the 
only thing of which they could be said to be depriv- 
ed was the chance of the inam coming to-an end 
by failure of the line of the grantee which could 
scarcely be appreciable by ‘a money value or money 
payment and the Government, therefore, had no 
interest in land which the law could take note of. The 
claimant was entitled to receive the whole amount 
of compensation. MAHADEV BALKRISHNA AKEKAR vV, 
Disrrior DEPUTY COLLECTOR, Poona Bom. 042 
Land Tenures — Permanent settlement — Burden 

of proof--Land alleged to be incluaed in Permanent 

Settlement subjected to additional assessment— 

Party appeaiing to Civil Courton ground that 

action of kevenue Board was ultra vires—Burden 

of proof tz on him. 

The party appealing to the Civil Court has to 
establish. that the Court has jurisuictiou and that 
the Board of Revenue have acted witra vires 10 
subjecting the land included in the termanent 
Settlement to un additional assesoment. ORI WUBINDA 
OHAUDHKURY v, SEGKETARY oF S1A1E Cal. 341 
Landlord and tenant—Jsivppel—Lease by some 

Uralans—Subsequent Lanom wuh right to recover 
rent and possession from lessee —ifuct notified to 
lessee— Kanom invalid — Payment of rent by lessee 
to transferee but refusal to surrender possession ut 
expiry of lease—No eviuence that tessee was 
cognizant of transferee's defective titie—Lessee, if 
estopped from disputing tranoferee's titles 

In cases where the facts do not amount to a fiesh 
taking of the lease, and the old lease subsisis and 
payment of rent is made to another in pursuance of 
the terms of the old lease, to a person who bus pul 
authority to collect the rent from the laudlurd cities 
by virtue of an assignment of the 1eversion or othe:- 
wise, Mere payment of renj in such cases will not 

has ‘ 1 
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operate as an estoppel but will only amount to an 
admission which will be capable of explanation, 
Some of the Uralans for a Devaswom granted a 
leuse at the expiry of which possession was to be 
surrendered. The same Uralans, four years there- 
after executed a Kanom Kuzhikanom, which was 
invalid, they alone being not empowered to execute, 


_Withright to recover rent from the lessee and also 


possession at the expiry of the lease. Notice of this was 
sent tothe lessee, At the expiry of the lease the lessee 
refused to surrender possession alleging that the 
Kanom was invalid. There was no evidence that the 
lessee was cognizant of the transferee's defective title 
during the lease : 

Held, that in such circumstances payment of rent 
may well have beendeemed to be under mistake and 
in ignorance of the defect of title. The lessee was not 
impeaching the title of his landlord but his plea wus 
that the Uralans had no title to grant the Kanom and 
the lessee was not estopped from disputing the trang- 
feree's title. PoovANKULATHIL Tuottam v, KAKKAT 
VALAPPIL : Mad, 780 
-— Land let out for reclamation — Lease 

providing progressive increase of rent up to sized 

rate and liable to be further increased if rate ia 
increased by Government—Tenancy, nature of, 

A lease deed of certain land stated that the land 
was let out for reclamation, that there should be 
progressive increase of rent till certain specified rate 
was reached and then the rent should be taken to be 
fixed subject to the condition that in case the rate of 
revenue was increased by the Government the lessee 
should pay the increased rate proportionately : 

Heid, that the rate of rent was fixed, subject to the 
contingency as to increase of revenue by Government, 
SanapDa ProsaD Guosk v. PRAFULLA OsANDRA GuosE’ 

Cal, 671 

—Occupancy tenant transferring whole holding 

in different paris to different persons—Custom of 

transfer alleged—Custom not only to transfer whole 

holding but also to transfer different portions to 
different persons must be proved. 

Where an occupancy tenant transfers the whole 
holding in different portions to different persons 
end calls upon the plaintiff-landlord to recognize the 
different transferees, it is not sufficient td" prove 
the custom to transfer the whole holding to defeat 
the landloid’s claim but it must also be proved 
that there is custom to trausfer the holding jn 
different parts to different persons, the onus being 
on the defendants tenant. NARENDRA Nata PATRA 
v. BHAGABAT UHANDRA MALLIK Pat.75 
~—Permunent tenuncy—~Agreement raising rent 

originally fixed—Lermunent nature of tenancy, if 

changed—Ulause that failure to pay rent would 

entail forfeiture— Tenancy, if one ‘at will, A 

Where a tenancy as originally created is heritable 
and transferable, not Leld for a limited term and 
subject to the payment of a fixed rent, the circum- 
stance that by agreement of parties the rent original- 
ly fixed is subsequently increased is not sufficient 
to lead to an inference of a novation of contract 
resulting in a tenancy with a fresh start in all res- 
pects, so as to affect its transferable or heritable 
character. 

in a permanent tenancy, a clause to theeffect that 
failure to pay the agreed rent might entail forfeiture 
of the tenancy does nut necessarily indicate that it ip 
a tenancy-at-will, MUHAMMAD SULEMAN v. HARI Raw 

Lah. 65 
Permanent tenancy — Origin of tenancy 
unknown— Land occupied for 100 years and used 
for residential purpose— No rent paid— Land 
d $ 
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occupied by buildings of mud walls and thatched 

roofs ~Tenancy, nature of—Fact that walls are of 

mud and not of bricks, if changes nature of 
tenancy. 

Where the facts found in a case are that the 
origin of the tenancy was unknown ; that the family 
had occupied the land for at least 100 years ; that 
the land had been used for residential purposes ; 
that no rent had been paidand thattheland had 
been occupied by a building consisting of 12 rooms 
and three courtyards; walls were of mud and the 
roofs were thatched, the tenancy ispermanent. The 
mere fact that the buildings arë made of mud and 
not of bricks cannot be a distinguisuing feature in 
the case and a feature which would prevent a Court 
from holding as a matter of law that the tenancy 
was not a permanent one, as the fact whether the 
buildings are made of mud or bricks depends very 
largely upon the financial position of the person 
occupying the land. The word “ permanent” as 
applied to buildings in India isa relative term and 
even if it be the fact thatthe tenancy in its origin 
was a permanent one, the tenant would erect build- 
ings upon the land which would be consonant with 
his position in life. DARGAHAN v, MUHAMMAD Zayaup- 
DIN Pat. 562 





Rent —-Enhancement—Hatent of. 

A fair rate of enhancement is to be allowed, as- 
Buming that the inamderis entitled to enhance at 
all, and the rate is to be fixed in accordance with 
the custom of the locality. Three times the assess- 
ment is a rule of thumb which it would seem is 
appropriate only in the case of those permanent 
tenancies where the land is held on payment of 
assessment only or ona rent only slightly in excess 
of it. Karena Buima HUJARE v. LAXMIBAI NARSINGRAO 
Desa Bom. 398 
— Tenancy — Person holding lease under 

rmanent ijaradar himself raiyat—Persons holding 
and under him under residential lease, status of. 

Where a person holding a lease. under a perma- 
nent iavader is himself a raiyat, the persons hold- 
ing lands under him under a lease granted for resi- 
dential purposes, are under-raiyats, UPENDRA NARAYAN 
MUKBERJEE V. BEPIN IEHARY MAL Cal. 705 
-Tenancy created oy joint Hindu landlords— 
How terminated—One landlord acting as munuger 
with consent of rest—Notice by him to quit, of varid. 
Where the principles of Hindu law apply, the 
- rule is that a tenancy created by joint landlords 
can only be put an end to by alithe Lessors acting 
together. but there is an exception when one of 
the joint landlords is acting as manager of the estate 
with the consent of the other or others, KRISNA 
BHIMA HUJABB v. Laxmipar NARSISGRAO DESAI 

. j Bom. 398 
Lease—Contract to —Proposal in writing but not 
acceptance ~—Contract, if in writing. 

If there is a proposal in writing and it is also 
accepted in writing, the proposal and acceptance 
constitute a contract in writing. But if the pro- 
posal is in writing but the acceptance is nos in 
writing, the entire agreement not being in writing, 
it cannot be said that the contracti to lease is in 
writing. GOKUL Cuanpraa Law v, MUHAMMAD DIN 

Gal. 832 
Private property attached during Mutiny of 
4857 and leased out for bazar-—-Assurunce that 
bazar would remain for ever—Misconuuct of lessee 
or requirement of land for road to entari disposses- 
sion— Lessee entitied to remove muteriuti—Lease 
held of permanent character—Kelease of attached 
property to original propristore—Proprictors, if 
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derived title from Government and if bound by 

intermediate acts of Government. . 

During the Mutiny of 1857 in September, the Military 
Governor passed a General Order “attaching” the 
immovable property of all Muhammadan residents 
of Delhi. In accordance with this order, the land in 
question was “attached”. la close proximity to this 
lend, the British Military Camp had been established, 
and after the suppression of the Mutiny, Government 
decided to construct a regular bazar in that locality, 
and for this purpose, it granted small plots of land on 
@ nominal rent to intending builders, The terms of 
the grant were contained in a proclamation which 
was issued by the Superintendent of the Sadar Lazar, 
Delhi, on September 29, 1858 (Ex, D-1). Some vf the 
terms were: “the Government has decided that pakka 
or kacha shops should be constructed inthe abudé of 
Sadar Bazar, Oamp, Delhi. It is likely that the 
abadi shail continue for ever, Lf perchance the 
Sadar is removed from there or a road is required 
to be constructed, the owner of the shop, which is 
included in the road, will not get’ the cost of the 
shop from the Governmént. But ownersof the shops 
shall be competent to remove their materials. ifany 
shopkeeper is expelled fromthe Sadar Bazar on 
account of misconduct and he has some property in 
the Sadar then such orders regarding the value of 
the said property will be passed by the Superinten- 
dent, Sadar Bazar, as he deems proper. Any person, 
who wants to sell his shop to anybody else, will not 
be allowed to do so without giving information tothe 
Government” Some of the attached properties were 
subsequently releasedto the former proprietors who 
proved their innocence : ee : 

Held, that the grantees of the lease were permanent 
tenants. 

Held, also, that the attachment was nothing less 
than appropriation of such property by Government, . 
who wasthe de jure as well as the de facto owner at 
thetime when, after the restoration of peace, as an‘act 
of grace, it decided to “release” these properties to 
those who proved their innocence. The so-called 
“releases” of properties confiscated under the “General 
Order” were in reality nothing but re-grants, under 
which the former proprietors derived their titls from 
Government, taking only such rights as were held 
by the Goveroment, their assignor, at the time and 
therefore, they were bound by all intermediate 
acts uf the Government in respect of the property 
assigned, MouamMap SULEMAN v., Hag Kam 

Lah. 65 


Legal practitioner— Fee—Client agreerng to 
muushiana and Lieuder’s fees—Sutt by Lseader 
for munshiana, heid murntainudle. ; 

One vf the terms oi the engagement of a Pleader 
was that he would be paid its. /0 for himself and 
ks. 7 as his munshi's remuneration ; 

Held, that the Preader was entinied ty suefor the 
munshiana. Gort Natu v. Kast KAM Luh, 751 


Legal Practitioners Act (XVI of 1879), 8. 12— 
Pueader of GU years, huving unblemished churacter 
convicted yor embezzlement of money— His name 
held should be struct off the rolis. 

Woerea Pleader convicted under s, 409, Penal 
Uode, for embezzlement was 60 years old having an 
unblemished cnaracter till then; 

Heid, that though the circumstances made the 
case uli the mure distressing still the Uourts had 
aduty to the public aud to the profession itself, and 
that tuat duiy couid only be exercised by striking 
his nume off the register of Pleaders. dn the matter of 
U, A Higana GRADE PLEADER, MGAZUN > Rang. 754 
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—s. 14—Enquiry wunder— Presiding officer 
coming to conclusion that proceedings should: be 
dropped — District Judge disagreeing —District 
Judge reporting case to High Court without drawing 

- up fresh proceedings—Such reference is ultra vires 
—Proper procedure~High Court can, however, 
draw up fresh proceedings and dispose of matter. 
Where the presiding officer of the Court draws up 

a charge against a Pleader under s. 14, Legal 
Practitioners Act, and after due enquiry comes to 
the conclusion that the proceedings against the 
Pleader should be dropped and submits his report 
to the District Judge, the District Judge 
if he disagrees with the report of the pre- 
siding Judge is at liberty to draw up fresh -pro- 
ceedings against the Pleader and then after giving 
notice to the Pleader he should record himself all 
evidence in support of the charge or to refute the 
charge and then after adjudicating thereon he should 
report to the High Court if in his view the conduct 
of the Pleader deserves a punishment to be meted 
out by the High Ovurt. But the District Judge has 
no jurisdiction to forward the proceedings which 
were never initiated by him nor can he act on the 
evidence which was never recorded by him. The 
result of these irregularities is that the reference 
must be discharged as being ultra vires. But it 
is open to the High Oourt to draw up fresh pro- 
ceedings before it and then after giving notice to 
the Pleader and hearing his defence, if any, to dis- 
pose of the matter. 

{Duty of the Judge-in-charge of Records and the 
Pleaders pointed ont.| In the matter of K., a PLEADER, 
Saran Pat 896 S8 
Letters Patent (Bom .,, cl. 12—Money due on pro- 

missory note payable on demand, payable either at 

Poona, Bombay or elsewhere—Demand mude in 

Bombay —Leave to bring susi, if cun be granted. 

In a promissory note payable on demand, it was 
provided thatthe money was payable “either in 
Poona, Bombay or elsewhere.” The demand was 

made in Bombay: 

: Held, that the leave to bring a suit on the note 

under cl. 12, Letters Patent (Bom), could be granted, 

the cause of action or a part of ıt arising in Bom- 
bay. UHUNILAL Mavac:.anp v. E. B. MILLARD 
' Bom. 760 

Letters Patent (Cal.), cl. 12—Suit by purchaser 
for specific performance of agreenent to sell land 
outside jurisdiction of High Court—Whether “suit 
for Land’ —High Court, if can entertain it. 

A suit bya purchaser for specific performance of 
an agreemert to sell land outsidethe jurisdiction 
‘of the Calcutta High Oourt is “a suit for land" 
within the meaning of cl. 1%, Letters Patent (Oal.) 
and consequently the Calcutta High Court has no 
jurisdiction to entertain it. ALL-INDIA Sugar MILLS, 
Lrp. v. SUNDAR Sinea Cal. 304 
———cl. 16. See Civil Procedure Code, 1908, 

s. 115 616 
Letters Patent (Rangoon), 1922, cl. 10—Leave 

under cl.10 obtained — High Court, if can pasa 

mortgage decree tn respect of lands sttuated outside 
its original civil jurisdiction 

As regards suits for land, the High Court can take 
cognizance, if the land is situate wholly within the 
local limits or, where theland is situate in part only 
Within such limits, if leave has been first obtained ; 
and as regards suits, other than those for land, the 
High Court has jurisdiction, if the cause of action 
has arisen wholly within the limits or wherethe 
cause of uction has arisen in part only within the 
limits, if leave of the Oourt should bave been first 
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obtained, or if the ‘defendant dwells or carries on 
business or personally works for gain within those 
limits. lt follows therefore that the High Court can 
pass a mortgage decree not only in respect of lands 
situated within its ordinary original civil juris lic- 
tion but also in respect of lands situated outsi le its 
ordinary original civil jurisdiction when leave under 
cl. 10 isobtainei Joint HINDU Fairy Prem or V. 
M R P.v P Nagoor GANNY Rang, 811 
Limitation—Joint decree~Execution—Suspension 

of limitation against one judgment-debtor owing to 

insolvency proceedings — Remedy, if kept alwe 

against others - Payment by Recetver in insolvency, 

if saves limitation ayurnst other judgment-debtors, 

Where a decree is passed jointly against two per- 
sons and the ranning of the limitation fur execution ig 
suspended against one uf them owing to the peadency 
of insolvency proceedings against him such suspension 
does not keep the remedy alive against the other as 
there is no legal bar tothe decree-holder executing 
the deeree against the other during the insolvency 
proceedings against one of them and even the pay- 
ment by the Keceiver ininsolvency on behalf of the 
insolvent 
other. 
TIWARI 
Limitation Act (IX of 1908), s. 5. 

Srg Income-tax 171 

Ses Income tax—Limitation 171 

s. 5—5. 5, if can be applied in second appeal 
for first time. 

Quaere.—it is doubtful whether the High Uourt 
can, in second appeal, apply the provisions of s. 5, 
Limitation Act, when there was no applica- 
tion filed ia the lower Appellate Court. O JETANGAL 
v. Dav Q. 8. Gurra Nag. 33 
————s8.6, 7. Sze Civil Procedure Cude, 1908, 

s. 48 212 


cannot save the limitation against the 
Ram RANBIJAYA PRASAD SINGH v, NAGESAR 
Pat, 876 





s. 10—Hindu religious endowment, whether 
trust within meaning of s. 10U—lis nature, if 
changes by fact that manager is called trustee. 
Hindu Religious Endowment is not a trust within 

the meaning of e. 10, Limitation Act. The manag- 

ing priest of atemple by whatever name he is called 
is ouly the manager and custodian of the idol of the 
institution. The property 1s vested in the deity and 
even ifthe manager is being called a trustee or by 
whatever other name the nature of the endowment. 
and the position of a manager remains 
uuaffected and is not altered to be a trust within, 
the meaning of the section. URMILA Desr v. BAIDYA- 

NATH JEE Pat. 209 

———s, 10—Plaintiff making over certain sum to 
defendant No. 3 for investment~Defendant No. 3 
advancing it to. defendants Nos. 1 and 2 on regis- 
tered bond—Bond taken in his own name—Plaintiff 
knowing of real facts after over three years—Sutt 
by him on simple mortgage against defendants for 
recovery of money from defendants Nos. 1 and 2 
or for simple money decree aguinst defendant No. 3 
—Suit framed as simpie mortyoge sut—S. 102, 
Civil Procedure Code Act V of 1903}, held did not 
apply—s. 10, Limitsticn Act held applied, the 
money being given to defendunt No. 3 on express 
trust. 
The plaintiff, an illiterate person, made over a 

certain sum of money to defendant No. 3 for in- 

vestment. The defendant No. 3 auvauced a major 

portion of it to two persons, defeudanis Noa. 1. 

and 2, and took registe:ed bond for tue sume 

in his uwn name, The plaintiff was kept iu uark 
abuut the real uutu:e of the things for uyer threa 
years from the date of the loan, When the plaintiff 


levi 
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came to know about the tratisaction, he filed a 
simple mortgage suit against the defendants to 
recover the amount from defendants Nos.i and 
2 to whomit had been advanced by def-ndont 
No. 3 or in the alternative from defendant No. 3 
by money decree The suit was framed as mortgage 
suit: 

Held, that since the suit has been bona fide fram- 
ed as a mortgage suit, s. 102, Civil Procedure Code, 
did not apply. The money having been entrusted 
by the plaintiff for investment on his beh 1f, 
though entrustment was made by a verbal agree- 
ment, nonetheless it was an express trust, as it 
was for, 2 specific purpose of investment. The 
case came under s. 10, Limitation Act. KALIPApA 
Beatrao: ARIRE v. Katt Kumar PAL Cal. 681 


——— 8, 10, Sch, 1— Property followed, if should be 
identical property, in respect of which breach of 
trust is committed. 

It is unnecessary that the property fcllowed should 
be identical property in respect of which a breach of 
trust hasbeen committed. It can be anything into 
which the original property has been converted in 
whatever form the conversion may have taken, pro- 
vided, of course, the one can be clearly and definitely 
connected withthe other. But under s. 10, Limitation 
Act whatever the form the original property may 
have taken, it is essential that it should bein the 
hands of the person sued. Sauanpra PAI v. SRI Dro 
RADHA BALIAB JI Nag 57 
- 8. 12—Decree later than judgment—Practice 

in Original Side of High Court and one in mofussil 

Court Mofussil Court signing decree later than 

judgment —Purty applying for copy within 30 days 
| —Exclusion of time between date of judgment and 

date of signing decree in addition to period actually 
taken in obtaining the copy of the decree, 

If as a matter of law a litigant is entitled to 
wait till the decree is actually signed, he will be 80 
entitled even though up to the moment he applied 
for a copy he had not the remotest intention of pre- 
ferring an appeal Until a decree comes into exist- 
ence—snd it. does not until it is signed—no copy 
can possibly be granted, and in such circumstances 
there can be no “ default” cn the part of the ap- 
pellant if he does not apply for copy of a document 
before it comes into existence. There is a difference 
between the practice of the Original Side of the 
High Court and that of Oourtsin the mofussil in 
this respect, in the Original Side, steps have to 
be taken by the partiesto have the order or decree 
drawn up, so the question of promptitude on the 
part of the appellant in taking such steps becomes 
material; but in the mofussit, the signing of the 
decree is not dependent at all upon any uction of 
the parties; it is a auty which is made obligatory 
on the Couit under the provisions of O. XX, r, 7 
Givil Procedure Code Therefore, the fact that the 
decree was not signed should be a simple and suffic- 
ing ground for excluding the time between the date 
of delivery of judgment and the date of signing of 
the decree, in addition to the pericd actually taken 
in obtaining thecopy, in so far asan appeal in a 
mofussil Court is concerned. SUDHANSU LAUSAN 
Panpzy v. Masso BIBI Cal. 361 


5. 13— Person staying in Secunderabad 
Cantonment—If can claim extension under s. 13. 
“Secunderabad Cantonment is under the adminis- 
tration of the Government of India though it is 
not within British India. A person, therefore, can- 
not claim any extension of time under s. 13, Limita- 
tion Act, on the ground of his 
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residence at a place ` 


{1938 


in Secunderabad. ALI Suan Kean v. AHMAD Nawaz 


Kuan Lah. 255 
—- s. 19 — Acknowledgment, essentials of— 
Acknowledgment of decree debt—Mortgagor ac- 


knowledging his liability under mortgage in aliena- 

tion made after his paring with equity of 

redemption- Whether acknowledgment within s, 19 

and binds his successor-in interest Re tial in mort- 

goge deed ihat there were no prior morigages— 
" Recital, if safeguards mortgagee against existence 
of prior mortgnge 

An acknowledgment, to save limitation, must either 
bea direct acknowledgment of the deht or an ace 
knowledgment of such a kind that an acknowledgment 
of the debt is inevitably impiied. An acknowledg- 
ment of a decree debt is obviously not necessarily the 
same as an admission that if the debt which had 
ripened intoa decree had still been alive at .the 
time of the acknowledgment he would have been 
liable. 

An acknowledgment by a mortgagor of his liability 
underthe mortgagein an aljenation made after 
parting with the equity of redemption, is against his 
interest and amounts to an acknowledgment of liabili- 
ty wihin the meaning of s. 19, Limitation Act, and 
binds his successor-in-title. 

Obiter.—Where suchan admission is not against 
his interest, it would presumably be held that euchan 
admission was no acknowledgment at all. 

Where there isa recital in the mortgage deed that 
there were no prior mortgages, the wording of 
the document, merely shows th.t the mortgagee ac- 
cepted that statement. It does not, however, safe- 
guard the mortgagee against the existence of sucha 
mortg'ge Hatsnap MADAPPAYA v. P. Mananara Rao 

: Mad. 939 
s, 19— Word ‘prescribed, meaning of. h 

The word ‘prescribed’ in s. 19, Limitation Act, is 
not limited to the period in Sch 1 of the Act: in 
ccmputing the period described, the period which a 
party is entitled to ex.lude under any law for the 
time being in force, should be taken into account. 
NAGARUR SamBarya 2. NAGARUR Peppa SUBBAYYA 

Mad. 321 
———-$5.19, 20—Ss. 19 and 20, distinction. 

The effect of an acknowledgment ins. 19, Limita- 
tion Act, is more restricted, and in general it only 
affects the person giving it But payment unders, 20 
affects not only the person making the payment but 
also other persons who are liable AzizuR RAHMAN 
OSMANI v. UPENDRA Natu SaMANTA Cal. 191 

s. 20 (as amended in 1927)— Payment— 

Intention of debtor—Payment argued not to be 

towards interest assuch—Whether must be towards 

principal. 

The provisions of 8, 2), Limitation Act, when 
they speak of a payment of interest or principal, 
refer to the intention of the debtor in making the 
payment; payment of interest means that the deb- 
tor intended to pay towards interest; payment 
of principal means that the debtor intended to pay 
towards tbe principal. When the debtor makes a 
payment, he must intend to pay either towards 
interest or towards principal he must have one 
or other of thse two intentions, Consequently, 
if the argument be that the sum was not paid 
towards interest as such, then it must have been 
paid towards principal, and therefore the endorse- 
ment brings the payment within the scope of the - 
section, Kaan Sa inv, Ucuin AHMAD | EBBAY . 

Rang. 865 . 
—--— 8,20- Part payment of principal or interest, 
if saves from limitation secured or tensecured debt 
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under s. 20—Words ‘person liable’ in 8. 20, meaning 

of—Payment by one of joint debtors, if extends 

time against all, 

Section 20, Limitation Act, contemplates debts of 
all kinds. In India itis not necessary to import the 
doctrine of implied premise to save by payment a 
simple debt from limitation. Part payment of 
principal or interest saves from limitation a debt 
pater secured or unsecured, under the In‘ian 
aw. 

The wording of s, 20, Limitation Act, is quite general 
and no limited interpretation should be put upon 
the words “the person” as used in the same. The 
words “the person liableto pay” as usedin the 
section do not mean that the payment must be made 
by the sole debtor, or the entire body of debtors if 
there are more than one. Even“where a payment is 
made by a debtor or by one of the joint debtors it 
comes under the provisions of s. 29 and such payment 
gives a fresh start of limitation not only against the 
person making it but also against all his co-debtors, 
AZIZUR RAHMAN OSMANI v. UPENDRA Nats SAMANTA 

Cal. 191 


~S. 21 (2)-~-Benefit of s. 21 2), if can be 
extended to joint mortgagors—Joint mortgagor 
dying — Surviving co-mortgagor, if remains joint 
mortgagor ‘with heirs of deceased—Payment by 
him, if saves limitation against heirs of deceased 
co-morigagor. 

The joint mortgagors come under the general des- 
cription of joint contractors within the meaning of 
s. 21 (2), Limitation Act. In case of joint contractors 
the relationship does not cease with the death of one 
of the contractors and the surviving contrator still re- 
mains a joint contractor with the heirs of the 
deceased. The payment of interest on a mortgage loan 
made by a surviving mortgagor will not, therefore, 
give a fresh start of limitation against the heirs of 
the deceased co-mortgagur. AZIZUR RAHMAN OSMANI 
v. Upenpra Nats SAMANTA Cal. 191 
- -8. 24, applicability. Ses Limitation Act, 
1908, s. 24 608 


———S, 24, Sch. I, Art. 90—Suit against 
Advocate for neglect and misconduct in not joining 
certain person as a party to appeal—Plaintiff 
aware of neglect but not knowing of legal 
consequences—Article, applicable—Time, when runs 
—S. 24, applicability. 

Section 24 appliesonly to suits based on tort. Where 
the suit arises out of negligence based on a contract 





- between a principal and an agent, the appropriate 


Article is Art 90 cf Sch 1, Limitation Act. 

The starting point of limitation ig the knowledge 
that something has been omitted or done. This 
knowledge must be the knowledge of all the facte; if 
the plaintiff is lulled into a sense of security by 
being led tobelieve that something was done which 
was notin fact done, or that something was not done 
which was in fact done, clearly time cannot run 
against him. But, once he knows all the facts, it 
is for him to judge of their legal consequences, and 
he cannot afterwards say that he did not know what 
those legal consequences might be, i 

Where an Advneate neglects or misconducts him- 
self inor about his duties as a professional adviser 
in failing to join certain party in appeal, and a 
suit is brought against him for such neglect, the 
fact that the plaintiff was aware of the neglect at 
the time of the institution of the appeal but knew it 
to be actionable as such only when the appeal was 
lost, does not extend the time. To such a suit 
Art, 90, Limitation Act, applies and nots, 24 of the 

a a A = 4 PA t: - ra 
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Act. B.A, A, AnamaLar OHRTTYAR v. N. M, COWASIEE 
Rang.608 F B 

——-Sch. |, Art. 14. See O. P. Land Revenue Act, 
1917, s. 80 346 


—— Art. 29—Receiver appointed under 
O.XL, r. 1, Civil Procedure Code (Act V of 1908), 
depositing amount in Court—Amount attached and 
paid to person—Suit to recover it — Whether 
gorerned by Art. 29. i - 
Where amount deposited by Receiver appointed 

under O. XL,r 1, Oivil Procedure Code, is attached 

and paid to a persun and a suit to recover back such 
amount is filed, it is not governed by Art. 29, Limita- 
tion Act, since, the attachment is neither seizure 
within the meaning of the Article nor wrong- 
ful. BaLDEv Ras PAUL v. Messrs. Moor O4AND-AMOLAK 

RAM Lah 731 

Art. 36 — Person dissuading others 
from taking certain building on rent by making 
false statements as to its habttability and safety— 
Whether liable in tort—~Article applicable to such 
action. í 
Where a person who goes to the intending tenants 

of a certain building and dissuade: them from 

taking the building on rent by making false state- 
ments as tothe habitability and safety of the build- 
ing is actuated by malice in so representing, heis 
liable in tort, the tort being analogous to slander of 
title and falling within the broader description of 
injurious falsehood. The wrong complained of in 
such a case iz misfeasance independent of a contract 
and Art 35, Limitation Act, applies to such an action, 

















HARGOVIND v KIKABHAI Nag 257 
- Art. 44, Bes Guardians and wae 
3 


Act, 1890, s. 29 
—— Art. 48—Priest of tempe entitled 
to maintenance not drawing it for long time—He 
purchasing war bonds out of temple funds and 
appropriating them towards his arrears of mainten- 
ance - lle dying in 1921, leaving bonds to his widow 
by will—Suit by plaint:ff whosucceeded to post of 
priest against widow to recover bonds or their value 

— Sui’ held was governed by Art. 48—Amendment 

to s. 10 held inapplicable, 

A priest of a temple was entitled to maintenance 
for himself and his family by an order of the 
Court under a scheme of management, He did not 
draw the maintenance for a long time but subse- 
quently purchased war bonds out of the temple funds 
and appropriated them towards his arrears of mair- 
tenance. He died leaving by his will these bonds 
among other properties to his widow The plaintiff 
who succeeded to the office of the priest instituted 
a suit to recover the bonds or their value. Plaintiff 
knew of the possession of the bonds by the defend- 
ant since 1921 : 

Held, that the suit was governed by 
Art. 44, Seh I, Limitation Act. The amendment to 
s 10 of the Act by which Hindu, Muhammadan or 
Buddhist religious or charitable endowments come 
within the section came into force in 1929, and did 
not apply to this case. URMILA DEBI v. BAIDYA Natu 
JEE Pat, 209 
Art 6O0—Dispute regarding amount 

lying as deposit in A'B name with banker firm— 

Dispute ettled by family arrangement by which 

portion of deposit was to be paid to B—Sutt by A 

against banker firm for recovery of deposis— 

Article applicable 

Certain amount stood as deposit in the name of 
A witha banker firm, There was a dispute re- 
garding this amount which was settled by a family 
settlement whereby a portion of the money was. to 
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goto A and was payable by the banker firm and 
the rest of the money was to goto B. A subse- 
quently sued the firm and B, for recovering the 
amount of the deposit stil! standing in his name: 

Held, that the nature of the deposit did not change 
after the family settlement and it still remained as 
a deposit payable on demand to A Thesuit was 
therefore, governed by Art. (0, limit: tion Act. 
Ramaswamy Cuzitiar 9 K. B.M. Manicxam CLETTIAR 

Mad 619 
—— Sch. |, Art. 75—Instalment bond— Default 
clause that in default of three instalments whole 
amount could be recovered by suit—Default in 
instalments—Suit brought more than three years 
after default and interest on whole amount from 
date of bond clatmed—No waiver pleaded—Article 
applicable— Waiver, if canbe inferred—Suit 
brought for whole amount, tf can be treated ag 
one for instalments, 

The bond for Rs. 1,500 was payable by monthly 
instalments and provided that ifthe instalments were 
paid regularly, the obligees would remit Rs. 400 
it also provided that if there was default in three 
consecutive instalments, the obligees would have the 
option to sue for the full sum of Rs. 1,500 together 
with interest after deduction of any instalments 
actually paid. The bond was executed in March 
1932, Nothing was paid and the plaintifis sued in 
November 1935. The plaintiffs admitted that seven 
instalments amounting to Rs 480 were barred and 
the claim was for Rs. 1,020, balance of principal 
plus Re. 530 interest due on the whole sum from 
the original date of the bond. The waiver was not 
pleaded or mentioned in the plaint. The plaint- 
iff contended that the clause enabling him to sue in 
default was inserted for his exclusive advantage and 
that waiver wasto be inferred from the circum- 
stances. It was also contended that the suit should 
be regarded asa suit for each of the instalments 
still due at a date within three years before the 
date of suit, and the claim for interest should be 
ignored : 

Held, that Art. 75, Limitation Act, applied to the 
suit, waiver could not be inferred, the interest having 
been claimed from date of bond on the whole amount 
When there was option either to sue for the whole 
or to wait and the plaintiff exercised the option, the 
whole amount became due, and the question of a 
right to recover the instalments only did no longer 
arise. The suit, therefore, having been brought after 
three years from the date of the default was time- 
barred. Firm Ram Sanat-Onunt Lat v. Morr RAM 

Lah. 306 
— Art. 83. Sze Limitati 
Sch, L An. Lit jon Act, Ben 


26 
Pe Art, 90. Sze Limitation Act, 1908, 
8. 


g 60 
——— Art. 91—Gift deed obtained Hf 
undue influence and executed in ignorance of 
real nature and contents of deed— Suit to set it 
asides Limitation Leme; when begins to run. 

A suit to recover possession of propert i 
by the plaintiff to the donee under'a dead of ait 
which is alleged to have been obtained by undue 
influence and executed in ignorance of ‘the real 
nature of the document and its contents, must be 
brought within three years from the date when the 
plaintiff became aware of the true character of the 
deed and of the transaction which he had entered 
into. Time does not run from the date when the 
plaintiff escapes from the influence by which he 
was dominated. IBRAR AnMAD v. KAMNI BEGAM 


- . All. 874 
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~ Sch. |, Art. 98—Scope.of Art. 9B— Whether 
contemplates different causeof uc ion—Bredch of 
trust by father—Suit against doughter — No 
aefulcated money in her hand—Art. 98, 1f applies. 

Aiticle 98, limitation Act, deals with the loss 
occasioned by a breach of tiust. Ifthe original act 
constituted a breach of trust, then the act of abstract- 
ingthe money from the trust estate and handing-it 
over to another at once occasions a loss to the estate 
and gives rise to an immediate cause of action 
agains’ the trustee forthe breach. Article 98 does no 
more than carry this liability on to his estate after 
his death It does not contemplate any different 
cause of action. 

A trustee ccmmitted a breach of trust. A suit was 
brought against his daughter, for the breach. She 
herself was not atrustee, She had not committed any 
wrongful act. The defalcated money was not in her 
possession There was nothing in her hands which 
could be said to represent it : 

Held, that Art. 98, ' imitation Act, applied. The 
suit against her wus clearly one to mike good the 
loss occasioned by her father's breach of trust out of 
his general estate. SAHAUDRA Bar v Suki Deo Rapra 
BALLABHJ I Nag. 57 
e Art 106 — Dissolution of part- 

nership Accounts settled—No question of suit for ` 

dissolution and accounts arises under Art. 106. 

On a dissolution of partnership the partners may 
settle the accounts of the partnership between them- 
selves. If that has been done, there is no longer any 
question of a suit for -dissolution and accounts 
within the meaning of Art. 108, Sch I, Limitation 





Act. Panyam THIBUNALAPPA V. ALASYAM RAMAPPA 
Mad, 639 
— Art. 113— Perpetual lease —No 


possession of property leased given to lessee—Suit by 

lessee. for spossession—Suit, if one for specific 

performance—Art. 113, if applies. 

In cases, where a lease may be made by an oral 
agreement accompanied by delivery of possession, if 
possession has not been delivered to the lessee the 
lease is not effective and there is no demise or transfer; 
consequently the right to possession is not vested in 
the lessee In order to make it effective, it is neces- 
sary that the lessee should obtain possession over the 
property leased. In sucha case a suit for possession 
would be one for specilic performance of an agree- 
ment to lease In all other cases where a lease is 


- made by a registered instrument it effects an actual 


demise and the right tu possession becomes vested in 
the lessee. One of the rights of such lessee is to 
obtain and remainin possession over the property 
leased. This right may be enforced by the lessee as 
well as by any transferee of his, in whom the lessee’s 
right is vested from timeto time. Such a lessee has a 
right to enforce his right to obtain and remain in 
possession which he has acquired under the lease 
against the lessor by a suit and also a right to bring 
a suit for ejectment against a third person who hap- 
pens to be in possession of the property leased 
and against whom the lessor does not choose to take 
apy action. The rights acquired by the lessee under 
the perpetual lease are real rights which may be 
enforced by a suit for possession and not by @ suit 
for specific performance, and to such a suit Art.113 
Limitation Act, does not apply. SURAT PATIBA 
NANDAN LALU ATUL BIBI All. 523 
——————— Art. 115. Szz Limitation ct, 1908, 

Sch I, Art, 116 f 269 
Arts. 116, 115,.83—Execution of 
ijara deed by plaintiff in favour of defendant 
uhereby defendant agreeing tœpay off mortgages of 
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plaintiff — Deed registered — No provision to 
indemnify plaintiff—Failure of defendant to pay 
off mortgages — Mortgage decree passed and pro- 
perty sold in exe-utton—Suit by plaintiff to recover 
damages against defendant more than six years 
afterhe was joined as party to mortgage suit— 
Article applicable— Time, when begins to run. 

Plaintiff executed ijara deed in favour of defen- 


dant whereby the defendant agreed to pay off the- 


mortgage effected by the plaintiff. The deed was 
registered There was not an express cr implied 
agreement to indemnify the plaintiff. The defendant 
failed to pay off the mortgages The mortgage 
decrees were passed and the plaintiff's property was 
sold in execution thereof. The plaintiff instituted 
a suit against the defendant to recover damages 


more than six years from the date on which he was. 


made party to the mortgage suits : 

Held, that Art 116, Limitation Act, applied and 
time began to run from the date on which the plaintiff 
was made party to the mortgage suit, ù. e., the con- 
tract was broken end not from the date of the sale 
of the property i. e. actual damage suffered. Suit, 
threrefore, was time-barred under Art. 116, whether 
read with Art, 115 or Art. 83. Kesuwar Sao v. 
Gon Sines Pat, 269 
—— Sch. 1, Art. 131—Kavimera cess — Person 

in possession of village liable to pay mera out of 

his collection of melwaram—Liahility, if personal 


-Whether charge on immovable property—Claim ` 


for arrears of mera—Article appiicable. 

As Jong as any person is in possession of a village, 
out of whose income the mera is payable, he is sub- 
jectto the liability and the liability is notone rising 
out of his having wrongly made a collection of what 
he was not entitled to collect but one arisiog from the 
fact that cut of the collections which as a zemindar 
he is entitled to mske, he is bound to make the 
disbursement and appropriate only the balance. In 
that sense and to that extent itis a personal liabilily. 
It is not one resting on cuvenant but in the nature of 
a charge, because the payment is one which has to 
be made out of the profits of immovable property. 
From the mere fact of its beinga charge, it will not 
follow that it canaot fall under Art, 13', Limitation 
Act. as long as any person continues to be in posses- 
sion of a village out of whose melwaram the mera is 
payuble, heis liable to pay itas a condition of his 
tenure as a zemindar, or other person entitled to 
possession of the melwaram interest In respect of a 
claim of this kind, even the suit for payment of arrears 
due will be governed by Art. 131. CHERURUR 
B.KISANIAH v. Sowcar Lopp Govinpa Doss KRISHNA 
Doss Mad. 247 
—_———— Arts. 137, 144 —Coe-mortgagor 

redeeming property— Sale of entire property 
Representative in interest of non-redeeming mort- 
gagor suing for recovery of possession on payment 
of proportionate amount — Article applicable—Co- 
mortgagor redeeming property and getting posses- 
sion, whether holds adversely to non-redeeming co- 
mortgagor—Adverse possession, when starts. 

The land originally belonged to four persons, The 
share of one of them, 7. e, L was bought by Mata 
Oourt auction. At that time the land was under 
usafructuary mortgage in which all four original 
ownershad joined Thismortgage was redeemed by 
the co-mortgagors other than those representing L's 
interest on a date after the Court auction and on the 
same date they re-mortgaged a large proportion of 
the land to s-me other person. This mortgage they 
again redeemed. Finally these co-sharers relinquish- 
ed their interest in tke land by selling it toa third 
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party. M brought his suit for recovery of possession 
of his share on payment of proportionate amount. The 
suit was brought more than 12 years after the 
redemption of the joint mortgage by L and his co- 
mortgagors but within 12 years of sale of the entire 
property to the third party. The defendants contended 
that the suit was barred by time and that Art. 187, 
Limitation Act, applied : . 

Held, that the co-mertgagors on redeeming this 
land and coming into possession thereof did not hold 
alversely to thenon-redeeming partner They either 
held a charge or obtained the rights of the original 
mortgagee over the share belonging to M. Although 
they dealt with the land as they would their own 
and mortgaged it, redeemed it, and mortgaged it 
again, none of these acts w uld make their possession 
adverse to that of the plaintiff. It was not until 
they gold the whole of the land including the plain- 
tifft’s share that they exercised claims adverse to those 
of the plaintiff's, therefore the plaintiff must bring 
his suit within 12 years of the date of sale: Article ap- 
plicable was Art. 144 and not Art. 137. So long as 
the redeeming co-mortgager did not so act asto 
indicate that his possession had become adverse to 
that of the non-redeeming co-mortgagor, the latter 
was always able to recover his share, unless under 
the rights conferred by s. 92, Transfer of Property 
Act, the co-mortgagor could claim that the time for 
redeeming the original mortgage had passed. 

The words “entitled to possession” ia Art 137, 
mean able to exercise his right of possession and the 
words “out of possession” imply that the judgment- 
debtor at thetime of the sale was not in a position 
to exercise his right of possession. Ma EK IN v. 
P. 8. ModAMED ALI Rang 923 
— Sch |, Art. 139—Suit by landlord for 

possession from tenant — Tenancy determined — 

Landlord alleging continuation of tenancy, must 

prove it. 

Article 139, Limitation Ac*, bars any suit to re- 
cover possession from the tenant after the expiration 
of twelve years from the date when the tenancy is 
determined. Burden is on the tenant to prove, when 
the question of limitation is involved, when the 
tenancy was determined. 

Where even after the determination of the lease, 
the lessee continues to be ia possession of the leased 
property for more than twelve years and it is not 
shown that he paid any rent or that the landlord 
assente-] to his possession after the expiry of the 
lease or that the lessee had accepted the title of the 
landlord, the suit of the landlord is barred under 





Art. 139. Sanapatur Sip aramian v. NANDARAPU 
RAMASWAMY Mad 84 
——— Arts.142, 144—Dispute between 





two persons claiming title to property—Property in 

possession of tenants and each atiempting to get 

tenants attorned to him—Suit by one claimant 

ag vinst other for possession—Article applicable. 

There was a dispute between two persons regard- 
ing claim to title of certain property which was in the 
possession of the tenants. Bach party attempted to 
get the tenants to attorn to him. One of them sub- 
sequently sued the other for possession of the pro- 
perty: 

Held, that Art. lidand not Art. 142 should be ap- 





plied in the circumstances of the case, O.ITTALURI 
SITAMMA v. SOPHAR SITAPATIRAO Mad, 535 
—~———— Art. 144. See Limitation Act, 

1902, Sch. I, Art 137 823 


Art. 167—Limitation under, when 
starts. 
The period of 30 days prescribed by Art. 167, 


lrx 


Limitation Act—coneld. 


Limitation Act, is to be counted from the date of the 
Yesistance or obstruction of which complaint is 





made. SuraMa Sunpart Dest v. KIRANSHASHI 
OHOWDHURANI Cal. 816 
sch.}, Art.182 cl. (5). Sse Oivil Pro- 

cedure Code, 1908, s 42 753 


— Art. 182 (5)— Application by 
assignee under O. KAT, r. 16, Civil Procedure 
Code, whether step-in-aid. | 
An application by an assignee of a decree under 

O. XXI, r. 16, Civil Procedure Code must be regarded 

; pin-aid of execution within the meaning of 








Ari, rel (5) of Bch. I, Limitation Act. DAYALBHAI 
Ramsi Kunst v. DAYAB AI DULAOr AND Bom. 152 


———- Art. 182, EXD ig aa Poul 
executicn— Decree Court, if can transfer 
ce Se Court — Such an application, if 
Tere ONE: AN in the Code of Civil Pr cedure 
to prevent simultaneous execution of a decrea in 
more than one Court, though it is a matter for the 
discretion of the Court to_permit or refuse concurrent 
execution, The decres Oourt retains control over 
execution proceedings. Even after the transfer of 
the decree, an application to the decree Court to 
transfer the decree to a third Court for execution is 
one made tothe proper Courtand amounts to a step- 
. in-aid of execution. MUTHU RAMA REDDI os Monna 
Dai — a —— ANU 120 ee E pose 
i -o persons in 1911 and sent to cther Court 
Praag in 1922— One judgment-debtor dying 
and his minor son substituted and his mother 
appointed guardian — Executing Court serving 
notice under O. XXI, r. 22, Civil Procedure Code 
(Act V of 1908), not on mother of minor buton 
other judgment-debtor described as guardian in exe- 
cution applicationand attaching judgment-debtor's 
property in 1923— Last executiun application mude 
in 1433 — Attachment held within jurisdiction and 
amounted to revivor — Application held within tine, 
To constitute a revivor of the decree, there must 
be expressly or by ix plicaticn a determination that 
the decree is ee capab è of ee and the decree- 
: jg entitled to enforce 1 
boiia decree was passed on August 4, 1911, by the 
High Court against two judgment-debtors and was 


i to the Subordinate Judge for execution 
Ka dated Augusi 21, 1922. The Subordinate 
Judge after receiviug the decree issued a notice 
under O. XXI, r. 22, Civil Procedure Code, and on 
February 5, 1927, he ordered attachment of certain 
properties which were alleged to belong to the judg- 
ment debtors. One of the judgment-debtois having 
died his minorson was substituted in his place and 
his mother was appointed his guardian, The notice 
under O. XXI, r. 22, was not served upon the mother 
as the proper guardian of the minor judgment-debtor 
but was served upon oue of the judgment-debtors who 
was described in the execution petition asthe guar- 
dian of the minor. The last execution petition was 

in 1933 ; : 7 

fled id ai MUN the notice under O. XXI, r. 22, 
was not seived upon the proper guardian, the order 
passed by the Subordinate Judge in 1923 directing 
the attachment of the property | of the judgment- 
debtors was Dot without jurisdiction and it did 
amount to a revivor. ‘The lust application was there- 
fore not time-barred. SaRIU Sine. v. B AGWAT 
Prasap SINGH Pat. 566 
Madras Borstal Schools Act W of 1926), s 8. 

Suz Criminal Procedure Code, 1898. s. 397 768 
__-- BS, 20, 8—Sentence—Sentences of detention 
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in Borstal School, if can be ordered to run 

consecutively, 

The sentence of detention in Brostal School’cannot 
be regarded as equivalent for all purposes to sentencer 
of imprisonment, though for purposes of appeal and 
revision they ire to be deemed as sentences of im- 
prisonment according to s. £0, Borstal Schools Act. 
The object of detention in a Borstal School being to 
reform the offender, and asthe Magistrate has got 
sufficient discretion to detain an offender for such 
period as the law permits, there is no reason why one 
sentence of detention imposed upon an offender should 
be ordered to run after the expiry of another sentence 
imposed upon the same offender. The direction that 


the sentence of detention in one case should take effect - 


after the expiry of the sentence of detention in the 
other case is not in consonance with law. In re ALLAH 
“BAKSA Mad 763 
Madras Court of Wards Act (lof 1902), s. 49 

—Person giving notice under s, 49, transferring 

his interest—Transferee, if should give another 

notice, before filing suit. 

Per Pandrang Row, J.—When after the notice is 
given as required by s 49, Madras Court of Wards 
Act, the person, who gives the nutice dies or transfers 
his interest in the subject-matter to another, a fresh 
notice has not to be given under s 49. A transfer of 
the subject-matter does not affect the object for 
which such notice is required to be given. 

Per Abdur Rahman, J.—A close perusal of 5. 49 
shows that although under sub-cl. (2) an intending 
plaintiff is required t> sarve the Court of Wards with 
anstice in which his name, places of his abo le, the 
cause of actionand the relief which he claims are to 
be stated, sub cl /1) of the section has been s> drafted 
as not to provide that the suit must nzcessarily be 
jastituted by the very person who had servel the 
Court of Wards with a notics It m2rely enacts that 
no suit relating to the personor property of any ward 
shall be instituted in any Uivil Court until tha 
expiration of two months after notice in writing has 
been delivered. Had the Legivlature intended that 
the person who had served the Court of Wards with 
a notice would alone be entitled to sue, it could have 
said so without any difficulty. GourivaLtaB:a 
Tuevar v. K R.M. Mutaaya OnETTIAR Mad 872 
Madras District Municipalities Act (V of 1920), 

ss.68,69—Contract involving consideration of 

over Rs. 1,000 signel by Vive-Chairman and two 
members as witnesses —Sanction of Council not 
obtained—Contract, if on behalf of Council. 

Where a contract involving a consideration of 
over Rs. 1,000 entered by a Municipal Committee ig 
duly reduced to writing and is signed by the Vice- 
Chiirmin and two members but only as witnesses 
and there is noevidence that the Council ever ap- 
proved of the terms of the contract as required by 
s 68, Madras District Municipalities Act, and no 
evidence to show thatthe three members who wit- 
nessed the contract were ever authorized to sign it, 
the contract cannot be said to be on behalf of the 
Council as required by s.69. MUNIOIPAL COUNCIL, 
DHARAPURAM v. MUHAMMAD ISMAIL ROWTJER 

Mad. 584 

sa 270-E— Petitioner's buses taken to shed 

after journey — Passengers lighting and new 

passengers getting in for return journey — Shed 
held was “cart stand.” 

Where the findings are that the petitioner's buses 
are taken tothe shed on arrival after the journey, 
that the passengers alight at the shed and the new 
passengers for the return journey take their seats in 
the buses there, that the buses do actually “ stand | 

e 1) 
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in the shed meaning not merely that they stop there 
for a sllurter period or longer time but that they 
“ stand " for the purposes of their owner's business 
in the sense in which the word in the expressions 
“ cab stand,” “tasi stand “ and the like is used, the 
shed is a “cart stand” within the meaning of s. 270-H, 
Madras District Municipalities Act. In re M.S. 
Ponnuswamy IYER Mad. 185 
Madras Forest Act (V of 1882) —Rules under 
rr. 8, 9~-Rudes applied to certain estate- Collection 
of forest produce by person and attempt of its 
removal utthout permit or payment of scigniorage 
— Estate owner obstructing removal and detaining 
produce- No permit taken or seigniorage paid for 
long time—Produce getting deteriorated—Its sale 
by auction by estate owner— Detention, if wrongful 
—Sale, if proper and bona fide—Person, if can 
recover price of produce. 
Where a person is entitled to detain the goods and 


prevent the same beicg t ken away without certain . 


conditions being complied with by the owner of the 
said goods and if they are of perishable nature and 
are about to be lost to the owner unless immediate 
steps are taken to preserve it, it is certainly com- 
petent to the person who detains the goodsto have 
them sold and have the sale proceeds in deposit for 
the use and benefit of the owner of the goods. 

JA person collected some forest produce in the 
estate to which the Rules under the Madres Forest 
Act, were made applicable, and attempted to remove 
it without permit on payment of seigniorage. The 
estate offivivls obstructed such removal and detain- 
edthe produce The person neither obtained the 
permit nor paid the seigniorage fora long period 
and the produce was getting deteriorated. it was 
then sold by the estate owner by publie auction. 
The person brought a suit to recover the value of 
the produce wrongfully suld : 

Held, that the'detention of the produce was not 
wrogful and the sale was proper and bona fide: 

_ Held, also that the person in such a case could 
recover only sale price less seigniorage. GAJAPATHI 
NARAYANA v, KUPPILI RAMAJLGI Mad. 528 
~ $8. 32, 67—Ss. 4 to 19 and 26 made appli- 

cable to certain estate under s. 32—S. 67 not 

expressly applied—If it can be made applicable 
by necessary implication. 

. Where by a notification under s 32 of the Madras 
Forest Act, ss. 4to 19 ands 26o0f the Act which 
confer certain rights are made applicable to a 
certain estate but s 67 which confers remedies for 
effectuating the rights under ss, 4 to 19 and 26, is 
not made expressly applicable, it cannot be made 
applicable by necessary implication. The power 
under s. 67 cannot beinvoked unless it is made ex- 
prossly applicable. GAJAPATHI Nauayana v. KUPPILI 

AMAJOGI Mad. 528 
Madras Gaming Act Ill of 1930', s. 5—Warrant 

under—Particulars— Reasons, if should be recorded. 

There is no prescribed form for warrants under 
B: 5, Gaming Act. That section does not require 
the Magistrate to record anywhere his 1easons for 
believing avy informution the Police may have given 
him. lt does not even require him to record the 
fact that he has reason to believethat any place is used 
& a common gaming house, Ali that it requires is 
that “the Magistrate shall have reason to believe .. 
trenes 5 Uf he has, he can issue his warrant, not 
in any particular form, but his warrant giving 
auhority toa Pclice Officer to do certain things, 
Za re BontanatHita NARANAPPAYYA Mad, 256 
Madras Hindu Rellgious Endowments Act 

(Il Of 1927), 8. 9(13)—Archaka taking possession 
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of temple property and conducting himself as if he 

were trustee — His position, whether that of de son 

tort. 

When the archaka takes possession of the property 
ofthe temple or a part of it and conducts himself 
for all practical purposes as if he were a trustee, 
his position is that of atrustee de son tort or de 
facto trustee, especially when, thera is no properly 
constituted or de jure trustee. HINDU RELIGIOUS 
EypowmMents Mapras v. T ADIKONDA Korrswara Rao 

Mad. 423 
ss. 18, 76—One of trustees without consent 
of cthers nor by majority granting melkanom— 

Melkanom held invalid—Board cannot authorize it. 

A melkanom granted by one of the trustees of a 
temple without the consent of the other trustees or 
when it is not an act of the majority, is invalid under 
the general law Neither s. 76 nor s. 18, Madras 
Hindu Religious Endowments Act, empowers the 
Endowments Board to authorize an alienation of 
temple property by persons not competent under the 
general law to deal with it. PAZHANGETTE UNNIKANNA 
MENON v. KagiMKULANGARA Mad. 225 (L) 
ss. 69, 70—Assessment under ss. 69 and 70 

—Nature of —Petition to recover assessment partake 

of character of execution petition. 

The assessments made under ss. 69 and 70, Madras 
Hindu Religious Endowments Act, stand upon the 
same footing, by some soit of fiction, as decrees of 
Civil Courts ; from that it follows that petitions filed 
by the Board to recover the amounts so assessed, 
partake of the character of execution petitions filed 
for enforcing such decrees, and are governed by the 
rules of law applicable tothem. HINDU RELIGIOUS 
ENDOWMENTS, Mangas v. THADIKONDA Koreswara Rao 

Mad, 423 
—s. 70—Court, if can question demand by 

Board under s. 70 (2). 

A Court under s. 70 (2) of the Hindu Religi- 
ous Endowments Act must execute the demand 
made by the Board as if it were a decree and can- 
notenter into questions of its validity or propriety, 
HINDU RELIGIOUS ENDOWMENTS MADRAS v. THADIKONDA 
KoTteswara Rao Mad. 423 
S. 76. Seg Madias Hindu Religious Endow- 

ments Act, 1927, s. 18 225 (b) 
Madras Local Boards Act (XIVof 1920), Sch. IV, 

r. 28. Sze Madras Local Boards Act, 1920, s. 223 

1006 (b) 
-—ss, 159 (1), 207 1)— Notice to remove 
encroachment—Failure to comply with—~Prosecution 

—Fresh notice regarding same encroachment — 

Previous conviction or acquittal, if bars fresh 

prosecution. 

Even ifa person is acquitted or convicted ina 
prosecution for disobedience of notice under s. !59 (1) 
of the Madras Local Boards Act, hecan be subsequent- 
ly prosecuted for disobedience of a fresh notice under 
that section, even where the encroachment remains the 
same. The same offence is failure to comply with any 
direction lawfully given or any requisition lawfully 
made; itis not strictly speaking correct to say that 
the offence consists in failureto remove an encroach- 
ment, He only commits an offence under s. 207 (1) 
when he faile to comply with a direction lawfully 
given. It makes no difference whether there has or 
has not been any previous prosecution, PUBLIO Pro- 
SEOUTOR v. B. V. SAB APATHY CHETTY Mad 395 
--——— sS. 223— President sanctioning prosecution— 

Complaint filed by section officer—Section officer, 

if can apply for withdrawal of complaint. 

Upon a sanction by the President of a District 
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Board under the Madras Local Boards Act, the 
section officer filed a complaint. The officer sub- 
sequently applied for the withdrawal of the prosecu- 
tion but the application was rejected by the Magis- 
trate on the ground thatthe President alone could 
withdraw the prosecution, he having originally sanc- 
tioned it : f 

Held, that the view ofthe Magistrate was not cor- 
rect because s. 223, Local Boards Act, did not refer 
to withdrawal of legal proceedings but only to the 
initiation of legal proceedings. Sofar as the with- 
drawal of the prosecution was concerned, that is to 
say, in eases instituted under the Local Bourds Act, 
the authority for withdrawal was conferied not by 
the Local Boards Act but by the Criminal Procedure 
Code, The complainant in this case was the section 
officer and he was competent to apply Tor permission 

i case. {nre FPERIASWAMI GOUND. 
to withdraw the case. ABANG, 
s. 228, Sch. IV, rr. 11, 28—Profession tax 

— Rejection of asse:se’s return as incorrect by 

President, Panchayet Board and assessment made 

without regard to Sch. 1V, r. 11—Assessee’s appeal 

dismissed—Suit for refund of excess payment im 

Civil Court, if maintainsble—Payment of tax 

made by assessee under Sch. IV, r. 28, with protest, 

i untar ayment. 

AA 278 Madras Local Boards Act, only protects 
assessments frum being impeached if the provisions 
of the Act have been im substance and effect com- 
plied with. But where the President of the Pancha- 
yat Board deems the returns filed oy the assesses, 
of their incomes to be incorrect, their being no 
satisfactory evidence to show that they were not 
correct, and makes an arbitrary assessment without 
giving regard tor. ll of Sch. 1V of the Act, and 
appeal tə the Board is also rejected, the suit tor 
the refund of the excess collected tax is maintain- 

ina Uivil Court. : f 
ik IA an assessee whose return is rejected as 
incorrect by the President of the Panchayat Board 
and is arbitrarily assessed to the tax by him, 
makes a payment of the tax 80 assessed under 
Sch. 4V, r. 28, Madras Local Boards Act, with pro- 
test, with a view that his appeul should be heard, 
such a payment is neither a voluntary payment nor 
a gift as under Sch. IV, r. 28, it 18 a condition 
for hearing the appeal that the tax must irst of 
all be paid and it is by force of that statutory 
provieion that the tax 1s paid and as the local 
authority is bound to refund the excess payment if the 
appeal results in reduc.ion of assessment. Pano. AYAT 
BOARD, SAMALKOT v. NABAVA KAMABAMI Mad. 1006 ib) 
Madras Prevention of Adulteration Act IHI of 

1918), 58. SA) (qd), 14, Fr. 24, 28, 29 under 

s. 20 (2)—Supply of butter under s. 14 to 

Sanitary Inspector— Whether sule—Persons so 

supplying, tf canbe convicted under s. 5 AL) (d) and 

rr. 24, 28 and 29 framed under 8. 20 (2). 

Supply of sample of butter to the Sanitary Inspec- 
tor under s. l4, Madras Prevention of Adulteration 
Act, is nota sale and when a Secretary and an 
accountant of a Cu-operative society 80 supplies 
butter under 8. 14, they cannot be convicted under 
s. 5 (l) (dy and 1r. 24, 28, 2Y framed uuder s. ZU (2) 
nor can they be said to offer the butter to sale. PUBLIO 
PROSEOUIOR 9, SRINIVASA Rao Mad. 272 a) 
Madras Revenue Recovery Act (ii of 1864), 

s. 38 (5)—Collector, if competent to go into 

question of benami-— Sale confirmed — Collector, if 

under obligation to register lands im name of 
declared purchaser. 

Under g. 38 (5), Revenue 





Recovery Aot, it would 
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not bs competent to the Collector to go into tha 
question of benami. Under that section, once the 
sale is confirmed, the Oollsctor is under an obliga- 
tion to register the lands in the name of the person 
declared to be the purchas2r and grant the certificate 
to such purchaser, that is, the person who is declar- 
ed to be the purchaser. PapManapaa JYEY v. 
VISALAKSHMI Ac..I Mud 632 
$s. 38 (5), 40—Revenue purchase, if can 
be benami—Bar of s 46, Civil Proce ture Code (Act 
V of 1908), 4f applies to such purchuse—Word shall 
cause proper process to be issued’ ins. 40, meaning 





of. 

It is settled law that there is nothing in the pro- 
visions of the Revenue Recovery Act, which would 
precludea real purchaser from contending that the 
purchaserin whose name the certificate was issued 
under s, 38, Revenue Recovery Act, is only abenami- 
dar. The reason of the rule is that the benamt pur- 
chase not being illegal must be given effect to in so 
far as they have not been prohibited by any enact- 
ment andeven the limited bar placed by s. 66, Civil 
Procedure Code, would notupply tos case of pur- 
chase at arevenuesale. The words “shall cause the 
proper process to be issued" in s. 40, Revenue Re- 
covery Act, only mean that on an application for 
delivery of possession the Oourt must issue the ap- 
propriate writ, but that can only be directed in accord- 
ance with the provisions of the Civil Proczdure Code 
after making such an enquiry as may be necessary and’ 
is contemplated by the sections relating to such 
delive:y of possession. PADMANABHA IYER 2, 
VISALAKSHMI AOHI Mad. 632° 
— S. 40—Lntention of s. 40 — Position of 

purchaser at revenue sale — Purchuser, if entitled 

to remedies available to decree-holder in execution 
proceedings, 

‘The intentioa of the enactment of s. 40, Madras 
Revenue Recovery Act, was to place the purvhasar for 
the purpose of recuvering possession of the land 
purchased in the position of a decree-holder and he 
would be entitled to such remedies as would be 
available to a decree-h Ider in execution proceedings, 
This view is in consonance with the principle that: 
when a duty of a particular character is cust upon 
anestablished Court, it imports that the ordinary 
jncidents of the procedure of that Oourt are to attach, 
PADMANABA IYER v. VISALAKS IMI AOHT Mad. 632 
—8s. 40— Words “shall cause proper process to 

be served” meaning of. SEE Madras Revenue 

Recovery Act, 1881, s. 38 (5) 632 
Malabar Law—Wevaswom — Half of Uralans 

without reference to rest executing Kanom— 

Validity—Subsequent ratification—H fect. 

Inthe case of public trusts, the act of the majority 
isheld to be the act of the whole number. But the' 
act of the majority can only be held to be binding on 
the trust if done after giving the minority an op- 
portunity to state their views. Where, therefore, there 
could be no majority orthe act was dune by some of 
the trustee without reference to a co-trustee or trustees, 
the act wı!l be invalid. 

Where half of the Uralang for a Devaswom executed 
a Kanom Kuzhikanom demise without reference to 
the rest, the Kanom is invalid and the subsequent 
ratification by the rest cannot validate that which 
is invalid at its inception. POOVANKULAT IL ‘Tuorrat 
v. KAKKAT VALAPPIL Mad. 780 
—Tavazhi—Tavazhi consisting of female and 
her descendants in female line aa sub-division of ` 
tarwad, if legal entity capable of holding property 
as atstinct unit. 

A tavaghi consisting of a female and her des- 
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ceridants in the female line asa sub-division of a 
tarwad- isa legal entity, capable of holding prop- 
erties as a distinct unit and the individual member 
of‘such tavazhi can validly: relinquish property 
originally standing in his own name in favour: of 
the tavazhi, Konpota AMBU NAIR v. Ursa AMMA 
Mad. 733 
Malicious prosecutlon—Honest belief in plaintiff's 
guilt based on reasonable cause is good defence 

Héld on facts that the defendant did not believe in 

plaintiff's guut and the prosecution was actuated 

by malice—Reasonable and probable-cause, whether 
question of law or fact. 

An honest belief in the guilt of the plaintiff based 
on-reasonable grounds is the very. essence of the 
defence to a suit for malicious prosecution.- 

The -plaintiff had taken over in satisfaction:of a 
mortgage debt a piece of land from‘one-P; P-in his 
deed of transfer stated that the land was free from 
incumbrances. Afterthe plaintiff had taken posses- 
sion of the land the defendants ‘approached him with 
a view to buying it. The plaintiff told them-how he 
had-got it and told them to make enquiries in case 
thera were any further incumbrances and a receipt 
for the earnest money was given with a special clause 
stating that if they found that there were incum- 
brances3, the earnest money was ‘to be repaid in full. 
Some time later the defenaants were satisfied -and the 
transaction: was carried thrvugh. The plaintiff defi- 
nitely refused to guarantee title with regard by any- 
thing which might have happened before the laud 
came into his poesession, fubsequently it was found 
that another Chettyar Firmin a aifferent town had a 
mortgrge over this land, and-ia conssquence, the land 
hadto be made over by the defendants tohim in 
retiirn for'a sum of money less than -what they had 
paid to the plaintiff. Theresult was that the defen- 
dants ‘filed a complaint againstthe plaintiff for 
cheating. But before filing the complaint,the defen- 
dant had -demanded from'the plaintiff the loss of 
money he had-suffered: This prosécution-ended in the 
discharge of the plaintiff, the case being classified as 
mistaken. -In-- consequence; the plaintiff :sued the 
defendants for damages for falséand malicious prose- 
cution ; < ‘ 

Hèld, that it was difficult tosay that defendant 
had honest belief in the plaintiff's guilt and that the 
prosecution was due to the malicious intention of the 
defendant and forsome subsidiary purpose In addition 
to there being no reasonable and probable cause for 
prosecution, the prdsevutiwn was launched with a view 
to getting money out of the plaintiff and not witha 
view to see that justice was done and the wrong-doer 
punished. 

Quere,—Whether the prosecution was instituted 
without reasonable or probable cause is a matter of 
law or of fact, Maune Q.N Kin v. S: P. L, PALANIYAPPA 
Onettyar Rang. 765 
» Married Women’s Property Act (ill of 1874), 

8.6-—No statement in policy of intention for 

benefit of wifeand children—Nor policy ossigned— 

Mere use of words tn proposal ‘for family provision’, 

tf brings policy under 8. 6 

Most married men taking out insurance policies 
on their lives payable only at death, do so with 
the intention of making provision for their 
family, but it does not follow that they intent to 
diveat themselves of all interest in the policy and to 
create an irrevocable trust in favour of the wife or 
children. 

Where inthe policy there is no statement that it 
was ‘intended for the benefit of the wife or children 
nor is the policy *assigned to them, the words “for 
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used in the proposal are very 
vague and do not indicate that the assured 
intended that his wife and children should 
getthe whole interest in the policy. The mere 
statement of this sort does not bring the policy 
within s, 6 of the Married Women’s-Property Act. 
RaAHIBAI v. RATANLAL Nag. 79 
—— 8, 6— Words, ‘policy of insurance’, meaning 

of—Policy tocome under 3.6 must on its face show 

that it was intended for benefit of wife or children 

Although for certain purposes in cases of dispute 
between-the insurer and the insured, if may be 
necessary to look into the proposal or the prospec- 
tus or even, to construethe prospectus asthough it 
were part ofthe policy, the terms of s. 6, Married 
Women's Property Act, are clear and unambiguous 
“ policy of insurance “in that 


family provision” 


Master and servant —Domestic servant on monthly 
wage failing to do work properly and behaving m- 
properly Service left without notice—W hether en- 
titled to pay for work done in fraction of month— 
Master engaging another servant — Master, whether 
resctnds contract — Contract Act (IX of 1872), 
3, 64. 

A man who had undertaken work on a monthly 
wage as a domestice servant in a house and failed to 
perform his work properly, and behaved inan im- 
proper manner, and finally left the house without 
giviog any notice whatsoever, should not be able to 
claim payment for the work that he may have done in 
the period from the beginning of the month up to the 
date of his departure, being less thana month, 

The word ‘rescinds’ as used in s 6!, Contract Act, 
implies ‘an express and unequivocal cancellation of 
the contract. Where a domestic servant leaves his 
master without notice and the master engages another 
person for doing the work, the contract with the 
former servant is not necessarily rescinded by the 
master andthe servant is not entitled to get the pay 
for the work done. ETBARI v. H, BELLAMY 

Rang. 526 

Maxim—aActio personalis moritur cum persona — 
lf applies to tort. Sze U. P. Oourt of Wards Act, 
1912, s. 55 141 

Merchant Shipping Act (XXI of 1923), ss. 5 12 
(C), 62—British tug vessel registered tn Britis 
India —Vessel used for towing ships within British 
dock yard- Vessel, whether ship— Wages of seaman 

_ working on such vessel, whether can be attached— 
Wages attached—Obdjection by Part Commissioner 
overruled—Direction to Port Commissioner under 
0. XXI, r. 48 (3), Civil Procedure Code (Act V 
of, lyuo)——-Port Commissioner though not party to 
decree, if can apply vn revision. 

A British tug vessel registered in British India, 
which merely towe ships within a British dockyard 
by means of a rope whenever any ship enters the 
post, come under the definition of ship and is gov- 
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‘erned by s. 5 (2) (0), Merchant Shipping Act. Such 
& use of a tug vessel is one for navigation. But 
ag it cannot be said tobe sea going, the wages of 
a seaman working on it are not exempt from 
attachment under e. 62 of the Act, nor will Part II 
of the English Merchant Shipping Act, 1:94, be 
attracted. . 
Where in éxecution of a decree wages of such a 
seaman working on a ship of Port Commissioners 
are attached. and the Court overrules the objection 
of the Port Commissioners that the wages could not 
be attached and they get directions from Court 
under: O. XXI, r. 48(3', Civil Procedure Code, the 
Port Commissioners though not parties to the decree 
have: a grievance and, therefore, have a locus 
standi to make an application in revision against 
the directions, as they would be held liablefor any 
sum paid in contravention of these directions. 
COMMISSIONER For Port or CALCUTTA v. BauRANESWAR 
BASAD > Cal 449 
Mesne profits—Decree for—Trial Court, if can 
direct executing Court to assess mesne profitè. 
The Legislature bas made provision in the Code 
of Oivil Procedure for the determination of the 
amount of mesns profits in a suit for possession and 
mesne profits. The assessment of the amount of 
mesne profits isa duty which is cast upon the trial 
Court and the trial Court has no power to transfer 
that duty to the execution Court. The order of a 
trial Court directing the execution Oourt to assess 
mesne profits is an order without jurisdiction and 
should be treated as nullity. RAGHBUBIR SINGU v. 
SECRETARY OF STATE All. 547 
- ~—Suit for — Decree for possession on award— 
A allowed to recover mesne profits from date of 
deposit made by him in fovour of B— No decree in 
conformity with O. XX, r. 12, Civil Procedure 
Code (Act V of 19085—Subsequent suit for mesne 
. profits by A against B, if barred under 2, 41— Decree 
directing A to deposit amount by certain date~On 
failure B to remain in possession — Deposit not 
made as required —B raising crops—Later A re- 
covering possession—RB, if entitled to take away crops 
—Benefit of s. 108 (1), Transfer of Property Act 
(IV of 1652),7f can be had to B. - i A 
Where a decree for possession passed on an award 
provides that A was entitled to recover mesne profits 
from B till -recovery of possession at the rate to be 
ascertained, if necessary after a deposit made by A in 
favour of B and ño decree in conformity with O. XX, 
r. 12, Civil Procedure Code, is passed, the award does 
not providefor an enquiry into mesne profits in 
execution but mearly ueclares the rights of A to 
mesne profits as from the date ofthe deposit. The 
mere omission to award the claim of mesne profits 
will not bar under s. 47, Civil Proceduie Oude, the 
maintainubility of a second suit for the same by A. 
Where the effect of such a decree passed on the 
award is that if A didnot deposit the money payable 
to B before ceitain date, Bis entitled to remain in 
possession and no deposit as required having been 
made, 8 raises crops in the land, B is entitled to the 
benefit of s. 103 (1), Transfer of Property Act and A 
cannot insist that B should hand over pcssession of 
the crops to him along with the landor pay the value 
thereot, GANGAMMa v. MAHABALA Bnatta Mad. 920 
Mines and minerals—Aeservaiion of Crown— 
Whether certain substance comes under reservation 
is question of fact—'Shale', what is— Skale held 
was not covered by words of reservation. 
A question as to whethers particular substance 
is covered by the specific words of the reservation 
made by the Crown is an issue of fact to be de- 
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cided according to the particular circumstances of 
the case, the duty of the Court being to determine 
what the words meant in the vernacular of the 
mining world, the commercial world and land- 
owners at the relevant time. ; 

Shale isa.chalky or clayey substance. generally 
a soft durk blue mud in the upper strata, but be- 
coming harder lower down. In thelower layers as 
the result of pressure, it assumes a rocky character, 
but even so it is stil] triable and without the hardness 
which characterises stone or slate. ; 

Held, that shale was not covered by the reserva- 
tion made by the Crown the specific words of 
which were: ‘Mines and Mincralls of what kind 
or nature soever,. Quarrys and Delfs of Flagg, 
Slate or Stone oo + A8 NOW Bre or at any 
time heretofore have been invested.” ATTORNEY- ` 
GENERAL FOR THE IsLE oF Man v. Eminy Moore > . 

: - PC 979 

Minor— Contract by karta on behalf of Hindu jont 

family including minor—Minor, if cansueonit on 
attaining majortty— Want of mutuality. 

‘Incase of contraction behalf of a minor, the want of 
mutuality, is basedon the personal incapacity of the 
minor to enter into the contract at the time the con- 
tract was entered into, and subsequent affirmation by 
the minor after attaining majority is immaterial. 
This ground is not available at all with reference to 
contracts entered into by a joint family which may 
consist of minors as well asadults and the family as 
such is treated as one entity in its relations with the 
outside world. The family owns and possesses pro- 
perty and there is no minor's estate assuch. The 
maneger represents the family ;he enters into con- 
tract on its behalf; the contract of sale enteied into 
by him must be deemed to be on behalf of every 
member of the family, adult or minor, Ifthe tran- 
sactionis one for a purpose binding on the family, 
the minor's interest in the property is also bound 
and it is within the competence of the manager to 
bind so, unlike the manager of a minor's estate or the 
guardian of aminor who is not competent to bind the 
minor's estate by such a contiact, even though it may 
be for his benefit: No question therefore of lack of ` 
mutuality arising from incapacity to contract arises 
at all Where, therefore, a mincr ina joint Hindu 
family brings a suit for specific performance after 
attaining Majority, the suit cannot be dismissed on 
the ground of want of mutuality. Kona ADINARAYANA 
v. DBONAVALLI VENKATA SUBBAYYA Mad. 986 
—Lecree ugainst—Such decree, when can be 
set astue — Compromise decree against minor 
sanctioned by Courtiy canbe set aside— Grounds, 

when it can be set aside. i. 

A decree suffered by a next friend or guardian ad 
litem of the minors in a suit can be set aside on their 
attaining. majority on the ground of fraud, collusion 
or gross nezligence of the next friend or guardian 
ad litem. What is gross negligence will depend on 
the facte of each case, but it must be such negligence’ 





“ as would lead to the loss of a right which must have 


been successfully asserted if the suit had been con- 
ducted or resisted with due care The omission to 
prisecute a claim, to set up a valid plea to offer all 
the possible evidenceto support a plea amcuntsto a 
gross negligence as would warrant giving relief toa 
minor by setting aside the decree. A decree by con- 
sent would, ctand on the same fouting as ther decrees. 
A consent decree obtuined witb the sanction of the 
Court cannot be set aside except upon very very 
strong grounds; an obligaiion is laid on both the 
parties to place all the materials in their possession 
where minors are concerned in order to enable the 
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Oourt to Judge the fairness of the compromise and 
where a party secking the benefit of the compromise 
against a minor has no honest belief inthe claim he 
:was making, and the claim is absolutely without any 
foundation ‘the compromise wonld not be allowed to 
stand, The reason is that the Court is not apprised 
of the real state of facts andthe compromise sanction- 
ed by the Court must be deemed to have been passed 
on amisapprebension of a material fact having been 
-withheld by the party who had knowledge of the 
same Such withholding will inlaw amount to fraud. 
Failure of a guardian to do his duty in getting all 
theavailable material and placing it before the 
-Gourt amounts to gross negligence and stands on the 
same footing, DIMALA Narasv y, INGILI Barraart 
Mad. 417 
— Liability of--Debts by guardian in busi- 
ness—Guardian's right to indemnity—Creditors can 
proceed against business assets, 

Although the minor is not personally liable on the 
debts incurred by his guardian in the coursa of 
business, and although thecreditors of the business 
have no right of direct re-course against the minor, 
still his guardian will be entitled to indemnity for 
liability properly incurred out of the assets of the 
business, and the creditors of the business can pro- 
ceed directly against such assets for liability pro- 
perly incurred by the guardian. The principle is, 
that in these circumstances, the creditor is subrogat- 
ed tothe position of the guardian. VISHWANATH 
GANSHET Kove v Ragnunat.: GANU Papave Bom. 830 
Transaction by guardian at instance of minor 

—Repudiation, how can be made—Inatitution of 

suit, whether necessary. 

A transaction which is voidable at the instance 
of the minor may be repudiated.by any act or omis- 
sion of the late minor, by which he intends to com- 
municate the repudiation, or which has the effect of 
repudiating it, for instance, a transfer of land by 
him avoids a transfer of the same land made by his 
guardian before he attained the age of majority. It 
is not necessary that he should bring a suit; but a 
suit to set aside the acts of his guardian during his 
minority amounts of course to an express repudia- 
‘tion. JAGDAMBA Prasad LALLA D, ANADI Pragap Roy 
; _ Pat. 273 

Transfer by certified guardian without 
consent of District Judge—Minor can only avoid 
it after restoring benefit received. 

In a case where property of a minor has been con- 
veyed by the certified guardian without permission 
of the District Judge, the minor in a suit brought 
-against him cannot avoid the transfer without restor- 
ing the benefit which he has received. Jaz NARAIN 
Lau Tanpon v. BAOHOO LAL All. 369 

—Transfer by guardian—Minor, if must sue to 
set it aside—Declaration of will to rescind it by 
way of defence to suit to enforce transfer, if 
sufficient. 

Itis not necessary that a minor on attaining 
Majority should institute a, suit to set aside a trans- 
fer effected by the guardian; it is sufficient ifhe 
declares his will to rescind the transaction by way of 
‘defence when an action is brought to enforce the 
transfer against him. Jar NARAIN Lat TANDON v. 
Baczoo LAL All. 369 
. Mortgage—Absolute oceupuncy fields sold for arrears 

of rent—Property alieudy mortgaged — Auction- 

purchaser in rent execution made party in mortgage 
suit— He claiming paramount title—Hiaclaam, af 
can be enquired into in such suit—Whether takes 

free from encumbrances. n] 

t 








r o o auie & 
< The auction-purchaser of the mor gaged property 
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(certain absolute occupancy fields) sold for arrearg 
of rent who was made a party in the suit on the 
mortgageof that property, claimed a paramount 
title and a discharge as the property was sold to him 
free from encumbrances : 

Held, that ag the auction-purchaser was in posses- 
sion, the mortgagee would get merely a paper decree 
if the respective rights of the mortgagee and the 
auction-purchaser were not settled. As the auction- 
purchaser was before the Oourt the matter was more 
conveniently determined at once than by forcing the 
mortgagee to another suit. It was quite allowable to 
combine two reliefs and two causes of action in such 
a suit, and a special form of decree for them as 
provided in Form No. 10, Civil Procedure Code, 

Held, also,that an auction-purchaser of an absolute 
occupancy holding sold in execution of a rent decree 
is in no better position than that of an ordi- 
nary auction-purchaser in execution of a money- 
decree. Consequently he did not take the fields free 
from encumbrances which remained against him, 
GANBA v, GANPATSAO Nag. 155 
—Amount of mortgage less than Rs, 100—Deed 

stating that property was mortgaged with possession 

from ensuing year—Delivery of possession at time 
of execution of deed, if necessary. 

The amount cf the mortgage under the deed was 
less than Rs. 100 and no immediate delivery took 
place, The deed stated: “We have mortgaged to 
you with possession from the ensuing year”: 

Held, that the actual mortgage of the property 
was to teke place the following year. Before the 
date on which the mortgage was to operate the 
deed merely amounted to an agreement to mort- 
gage and delivery of possession was not necessary 
at the time of the execution of the deed. Massr 
QURUNAIDU v. GoTTEMUKKALA VENKATRAJU Mad. 564 

Construction—A indebted to certain company 
in Rs. 53,783-31-—Mortgage bond executed by A on 

July 23, 1930, for Rs. 10,504-79-—Settlement between 

company and one O attorney of A before mortgage 

that company should advance to O Rs. 43,278-52 

and same amount should be paid by him in 

discharge of debt not evidenced by bond before 
execution of bond—That company should after 

execution of bond advance same amount again to A 

—Object to reduce stamp duty on bond—Company - 

accordingly paying by cheque toO on July 22—0 

paying same amount on behalf of A to company on 

same day by cheque—Receipt acknowledging such 
payment on July 24, a day after execution of bond 

—No alteration in amount of indebtedness of A in 

company's books on July 22—Bond stating that A 

would pay amounts due to company aswell as future 

advances—Suit on mortgage claiming Rs. 53,783-31 

—Held, on construction of bond that company could 

recover only amount of bond. 

A executed a mortgage of some property in favour 
of certain company for Rs. 10,504-79 on July 23, 
1930. Before that date A was indebted to the com- 
pany in thesum of Rs, 53,723-31, Ly an arrange- 
ment between the company and one U who was an 
attorney of A, whichwas for the sole purpose of 
reducing the amount ofstamp duty to be paid on 
the mortgage bond, it was settled that the company 
shuuld advance to C personally the sum of 
Rs. 43,27¢-52 prior to execution of the mortgage 
and that C should pay the sume amount on behalf 
of A im discharge of the debt not eviuenced by the 
mortgage and baat after the execution of the mort- 
gage bond a fresh advance of the same amount 
should be made to A to discharge C's indebted- 
ness. Accordingly the company on July 22, drew a 
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cheque for the said amount in favour of ‘C,and C 
on the same day paid by cheque the same amount 
to the company The money, however, was paid by 
the bank to the company on July 25, two days 
after execution of the mortgage bond and the re- 
ceipt of this cheque was acknowledged by the com- 
pany on July 24, the day after the execution 
of the bond. The evidence showed that 
though the company received C's cheque on July 
22, it took no steps to acknowledge it, ‘or act ot it, 
or to alter the amount of A's indebtedness as stand- 
ing in its books, until July-24, after the execution 
of the hand. The bond stated that A was indebted 
to .the company in the sum of Rs. 10,504-79 and that 
he shall pay to the company all and every the sums 
and sum of money now due owing and payable and 
which shall or may at any time and from time to 
time and at all times hereafter be or become due 
owing and payable to the said company by the 
said obligor upon or in respect of any loans and 
advances or payments made or to be made by the 
said .company to orfor the use or accommodation 
OF on account of the said obligor or upon or in res- 
pect of any account or transactions whatsoever be- 
tween .the said obligor and tke said company or 
upon or in respect of any overdraft obtained by the 
‘said company for and on behalf of the said obligor 
- see- es and also any balance of account which 
may be-found due by the said obligor tothe said 
company and of which said balance a stated account 
in writing made out of the books of the said com- 
pany and signed and certified by the Directors for 
the time being of the said company shall be suffi- 
cient at law and conclusive proof without any other 
document or voucher to support the same, The 
company sued on the mortgage and claimed to re- 
cover the whole amcunt due by A before the date of 
the mortgage bend onthe grounds that the debt to 
the extent of Rs. 43,278 5z was discharged before 
the -execution of the .mortgage bond and a fresh 
advance of the same amount was made after the 
execution ofthe bond and was covered by the bond 
as sfuture advance; that ifthe debt was not so dis- 
charged, it was covered by the bond as existing debt, 
and that the balance sued for, being signed and 
certified by the directcrs as provided in the bond 
was sufficient at lw and conclusive proof of A's 
liability under the bond without any other-document 
= voucher to support the same, as provided in the 
„Dond : 

Held, on construction of -the bond and on evi- 
dence; 

(i) that the stated account 
the balance sued for, which was certified by seven 
directors of the company, showed on the face of it 
that the indebtedness of Rs. 43,278-52, which was in 
questicn, was taken into computation, and, if that 
eee was not covered by the bond, sucha 
clause could not entitle the di i i 
witbin iba Aa directors to bring it 

Gi) that the only reality about the transaction. wes the 
reduction in stamp duty, and it was never intended 
that the company should have recourse against any- 
one except A for the Rs 43,2;8-52, and that, in any 
bear the evidence dig not sufficiently prove 
tha e was--even temporarily— di 
thal sadean aa porarily— discharged of 

(iii) thatthe terms of the bond -showed that“ all 
and every the sums and sum of Money now dus 
- owing and payable was confined to the sum of 
Re. 10,£04-79 referred to in the narrative of the 
bond, and the company having paid duty on the 
bond :on the footing that it was only ‘for Rs,-10,504-79 


in writing bringing out 
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of existing debt, could not be heard, by maintaining 
another construction, to say that the real amount 
was larger and to thereby admit that the revenue 
was defrauded of the duty due onthe excess. Carson 
& Company, LIMITED v, Donoray MARGARET CATBERINE 
H ULME-KING PCS 
Equitable—Copy of jamabandi and plan for 
building submitted to Municipality for sanction— 
Deposit of, whether constitute equitable mortgage. 
The deposit with the mortgagee, of copies of 
jamabandi and a plan submitted to the Municipality 
for sancticn to build on thesite, do not constitute a 
valid equitable mortgage. They are not documents 





of title. Jrwan Dass v. PEopLES Bank or NORTHERN 
Invi, Ltp, Lah,:206 
— — Independent covenant to pay interest at 


regular intervals besides providing. for payment of 

principal with interest on demand—Suit on personal 

covenant on account of interest, if maintainable— 

Every breach, if gives fresh cause of action. 

Where a mortgage bond contains an independent 
personal covenant to pay interest every month or 
every quarter or at some regular interval besides 
providing for payment of principal with interest on 
demand, a suit based on the covenant to recover 
interest personally from the mortgagor is open to 
the mortgagee. The failure to pay interest gives 
afresh cause of action to the mortgagee every ime 
there is a breach of it. Ma Baws Tu v Mauna Ba 
San Rang. 818 
———— Mortgage combination of simple and 

usufructuary mortgige—Covenant to.pay without 

any hy pothecation—Failure to-pay mortgage money 

—Mortgagee, if has right of sale. 

Ina mortgage where there are certain provisions 
which indicate a usufructuary mortgage and certain 
provisions which indicate a simple mortgage, but 
merely a covenant to pay without any -hypotheca- 
tion, or provision that on failure to-pay the mort- 
gaged property could be sold, there is no-right of 
sale on the mere failure to pay the mortgage money, 
Kanualy Prasap v. HAMIDAN All, 492 F-B 
——— Morigagee rights, if can be prescribed— 

Mortgage-deed requiring registration not registered 

—If can be looked at to prove rights of -parties.ag 

collateral purpose—Mortgagee under such mortgage 

in possession —Mortgagor tendering mortgage amount 
and then depositing it in Court—Possession mot 
given—Suit for possession more than 12 years 
from date of mortgage—Mortgagor held could -not 
establi:h his title, deed being unregistered—Mort- 
gagee's adverse possession held began from date of 
invalid mortgage and suit barred being beyond 

12 years. 

Both a tenancy and a mortgage are creatures -of 
contract, and on fundamental principles, it cannot be 
held that a contract can be brought into existence 
by prescription. The mortgagee rights, therefore, 
cannot be prescribed. ‘Prescription’ after all is 
nothing moje than limitation of the plaintiff's 
action ; if limitation has run, it merely prevents the 
plaintiff from recovering the property which other- 
‘wise would be his. 

Where a mortgage-deed which ought to have been 
régistered is not registered, it cannot be looked at 
to prove the rights of the parties as it isnot -a 
collateral purp.se but merely an attempt to -prove 
the contract between the parties which is prohibited 
by s. 49, Registration Act, nor can oral evidence 
be given of the agreement between the parties:under 
s. 91, Evidence Act. 

Plaintiff instituted a suit on August 28, 1933, to 
wecaver possession of the land~iu ‘dispute -from -the 
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defendant on the allegations that the defendant, who 
was let into possession by virtue of two unregister- 
ed mortgages which required registration bearing 
date March 12, 1921, had continued in possession as 
a mortgagee, that the plaintiff deposited in Court 
the amount covered by the mortgages under the 
provisions of s. “3 of the Transfer of Property Act, 
because the defendant refused to receive the deposit 
outside Court, that notwithstanding the deposit the 
defendant refused to give up possession of the land 
The suit was a suit in ejectment upon the allega- 
tion that the plaintiff had redeemed the mortgages 
of 1921, by the deposit made in 1932. The 
defendant in his plea asserted that he was not a 
mortgagee, because, in his submission, the transac- 
tion cf March 12, 1921, was in the nature of a 
lease, and that he was paying Rs. 8 per year to 
plaiutiff. The document was produced before the 
survey authorities in 1924, and defendants possession 
was recorded. It was contended by the plaintiff 
that the defendant asserted his right as a mortgagee 
from the date of entry in record and thus prescrib- 
ed his rights of mortgagee: 

Held, that the mortgage-deed which ought to have 
been registered not being registered was not ad- 
missible in evidence and, therefore, the ‘plaintiff 
could not establish his title to land. The defendant 
could not prescribe the mortgagee rights and even if 
he did, the suit was not maintainable having been 
brought before expiry of 12 years from the entry 
in Record of Rights. The Record of Rights was 
merely. a statement by the survey authorities as to 
‘the view they adopted of the document which could 
not be looked into in order to determine the terms of 
agreement between the parties. The defendant could 
not be said tobe a trespasser as he was paying 
Rs, 8 per year tothe plaintiff and so his possession 
could be ssid to be permissive He, however, could 
have brought a suit for possession within 12 years 
from the date of the invalid mortgage as mort- 
gagee's possession became adverse from that date The 
suit, therefore, was barred having been brought after 
12 years from such date. BreUKHAN MIAN v. Kap. ka 
KUMARI Dest Pat, 35 
New and later mortgage-deed for con- 

sideration of principal and interest due on earlier 

mortgage—Such deed jound invalid—Mortgugee, if 
can sue on earlier mortgage. 

Where a mortgagor executes a new and sub- 
sequent mortgsge-deed in consideration ofthe prin- 
cipal and intcrest due on an earlier mortgage, and 
the new and later mortgage-deed is found to be 
invalid through no fault of the mortgagee, the mort- 
gagee isentitled to sue on the earlier mortgage. 
Kanuaty PRASADU HAMIDAN All. 492 F B 
- Rights in sub-soil of mortgaged land reserved 

by mortgagor—Lease of such rights by unregistered 

deed—Lessee in possession— Mortgage assigned— 

Suit by assignee— Lessee, if can claim specific 

performance of contract against assignee. 

In a ceed of mortgage of some lands the mort- 
gagor reserved for himself the rightin the sub-soil 
of the land mortgaged and subsequently contracted 
to lease out those rights to unother person by an 
unregistered document. The lessee got into posses- 
sion.of the sub-soil under such unregistered docu- 
ment. The assignee ofthe mortgagee brought a suit 
on racrtgage in which it was contended by the lessee 
that the suis did not affect his lease : 

Held, that the assignee being the traneferor of the 
mortgagee, the claim ot the lessee could not be aus- 
tained. The lessee cculd not obtain specific per- 
formance of the contract against the assignee- 
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JAGDAMBA PRASAD | ALLA v. ANADI NATA Roy 
Pat. 273 


Simple mortgage — Nature of — Rights of 
mortgigor and mortgagee — Purchaser of property 
in mortgage suit, rights of. 

A simple mortgage is a contract creating a per- 
sonal obligation to re-pay the loan. lt also operates 
as aconveyance of an interest in the property 
mortgaged. Itis “a right in rem realizable by 
sale given ito creditor by way of accessory secu- 
rity to a right in personam, Interest which passes 
to the mortgagee is not the ownership of the prop- 
erty which, notwithstanding the mortgage, romains 
in the mortgagor together with the right of redemp- 
tion, The mortgagor parts only with the right of 
sale and nuthing more. Until the property is actual- 
ly sold and the sale becomes absolute, ownership 
of the property continues in the mortgagor. An 
action to enforce & mortgage is not properly con- 
stituted unless every person who has an interest 
either in the security or in the right of redemption 
is joined as a party. If the ownership of the 
equity of redemption is completely represented in 
the mortgage suit, the purchaser at the mortgage 
sale acquires the entire equity of redemption toge- 
ther with the lien of the mortgagee which he may 
use, if necessary, for his provection. If, however, 
the equity of redemption is wholly uniepresented 
in the action, the purchaser at the mortgage-sale 
acquires nothing, He does not get the equity of 
redemption which includes the right to possess the 
mortgaged premises The lien of the mortgagee also 
is not transferred tohim. A mortgagee sells the 
property to satisfy his debt. He must be taken, 
therefore, to sell the mortgaged property discharged 
of his ọwn lien, But ifin fuct he sells nothing and 
the sale is liable to be set aside, because the mort- 
gagor had no property to sell, the mortgagee's lien 
Cannot pass to the purchaser. In spite of thesale, 
it remains in the mortgagee. But where, however, 
the mortgagee sells something, the sale, though it 
fails to ke effectual in every uther respect, operates 
as an assignment of the mortgage to the purchaser 
and he can use it for his own protection. D..apunar 
MINI v. UHANDRA Nata Osakeavorty Cal. 745 


Subrogation — B advancing money toA to 
pay off mortgage decree against A—A to execute 
mortgage deedin favour of B but mortgage not 
executed—Subsequenit execution of settlement deed 
by A in favour of U—D advancing money to O not 
knowing L's rights—Title deed lying ail the while 
in Court ~B, 1f entitled to subrogation—His claim, 
tf postponed to that of D. 

In order to pay off a mortgage decree, A took an 
advance vf money from B with an express under- 
standing that A would execute a mortgage deed in 
favour of B. Thedeed, however, was not executed. 
In the meanwhile A executed a deed of settlement 
infavour of C. Amount due to B was not mentioned. 
Subsequently D advanced muney to C who executed 
a- mortgage deed in favour of D. The title deeds of 
the property were allalong in Court and D had no 
knowledge of B's rights : 

Held, that B was entitled to equitable right of sub- 
rogation. 

Held, also that C was not entitled to set up against 
B his title under the deed of settlement. 

Heid, further that D being a bona fide lender, B's 
claim would be p-siponed to that of D and since the 
title deeds were in the possesgion of the Court and in 
the possession of B, the doctrine of constructive notice 
on. the grounds of D's omission to call for them could 
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not beinvoked infavour of B. OoNAMALAI AMMAL v. 
K. V. L. Narasima Rao NAIDU Mad. 976 
Suit on — Mortgagee of Rs. 9,000 sub- 

_ morigaging his right—Suit by sub mortgagee for 
amount less than Rs, 9,000—Both mortgagor and 
morigagee impleaded— Ex parte decree passed—No 
executton—Subsequent suit by originai mortgagee 
for Rs.9,000 against original mortgagor, if barred— 

Causes of action in both suits, if different. 

A mortgagee of Rs. 9,000 sub-mortgaged his mort- 
gage rights in favour of a firm for the amocnt, 
not exceeding Rs. 9009 that might be borrow- 

;ed from the firm, The firm filed a suit for 
the sale of the hypothecated properties. Both 
the mortgagee and the mortgagor were impleaded, 
An ex parte decree was passed. The claimin the 
suit was only for Rs 3,400 odd. The firm did not 
execute the decree. Subsequently the original mort- 
_gagee filed a suiton his mortgagefor Rs. 9000, 1t 
was contended that the suit was not maintainable 
because the cause of action under the mortgage was 
exhausted and that the suit was barred by reason 
of the decree in the prior suit by the sub-mort- 
.gagee. That decree, however, had not made any 
„provision for the realization of the amount due to 
the original mortgagee ; 

Heid, that there was no complete assignment of 
the cause of action of the mortgagee in favour of 
the sub-mortgagee. Apart from this, the causes of 
action ofthe two suits were different. The sub- 
mortgagee's claim being only for Rs. 3,100 odd, 
could never have sued on the cause of action open 
to hie mortgagor which was to recover a sum of 
Rs. 9,000. The suit, therefore, was maintainable. 

Held, further that there was no prohibition in 
law against the mortgagee afterwards instituting 

.@ suit inthe assertion of his cause of action which 
was separate from that of the sub-mortgugee, 
Mou tpken Proc at SAHIB v, NAGOORE MEERA RowTHER 
Mad. 983 
—Usufructuary—Essence of-~-Morigage of net 
profits of land for term of years without possession 

—Transaction, if usufructuary mortgage. 

Where the very essence ofthe transaction is a 
loan and security and the net annual profitsof the 

‘land are mortguged for a term of years without 
delivery of possession to the mortgagee, the transac- 
tion is a usufructuary mortgage and not a lease, 
SARAJBASHINI Guosav, Batsnata PANDEY Pat. 892 

. —Usufructuary—Suit by mortgagor for unpaid 

balance of mortgage money, whether maintainable— 

Suit, if one Jor compensation or specific per- 
> formance—Measure of compensation. 

A sujt by a mortgagor to recover the unpaid 
balance of the mortgage money in a possessory mort- 
gage where the mortgage has been completed and 
possession has been given’ to the mortgagee but the 
full consideration is not paid to the mortgagor is 
maintainable. Such a suit is maintainable as a suit 
for compensation and the measure of compensation 
is the difference between the amount stipulated to be 
paid by the mo.tgageeand the amount actually paid 
by him. But such a suit is not a suit for specific 
performance of the contract. Tsaxar Das v. AMAR 
CHAND : Lah. 779 
Muhammadan Law—Dower-— Suit for—Personal 

decree against heirs, tf can be passed. 

Where a Muhammadan widow sues the heirs of her 
husband for dower debt, a personal decree cannot be 
passed against the heirs but a decree for realizing 
the debt only from the assets of the deceased in their 

` hands can be passed, Suntan Naour v, SALAMAR BIBI 

è ule Se Re ~ + Mad, 747 
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—-Legitimacy—Marriage with sister of living 
wife—Children of such marriage whether legitimate, 
Where a Muhammadan marries the sister of his 

living wife, the marriage isinvalid (fasid) but not 

void batil). Where such a marriage is consummated, 
the children born out of such wedlock are legitimate. 

RAJIMAN BIBI SAHEBA v. MAHBOOB BIBI SasEBa 

Mad. 300 

Mussalman Wakf Act (XLII of 1923), ss. 10, 
10-8, as amended by Bom. Act XVIII of 
1935-—Offences under Act—Ordinary Criminal 
Courts, if can try them—Sanction to prosecute, 
necessity of. 

Ss far as Bombay Presidency and presumably 
Sind is now’ concerned, whatever may have been 
the case before the Bombay Amending Act of 
1935, there is no doubt that it is not now the 
schemes of the Mussalman Wakf Act, that offences 
under the Act should be punished only by the Dıs- 
trict Court as the only Court contemplated by 
the Act, for the Amending Act has created other 
offences besides the offence under s. 10 and added 
s, 10-B, which applies generally to offences commit- 
ted under the Act as a whole. It is not possi- 
ble to say that the scheme of the Act is that offences 
under the Act are not ordinary criminal proceed-. 
ings to be tried by the ordinary Criminal Courts 
with the provisos that sanction for prosecutions must 
be given by a Court inthe manner prescribed and 
that no Criminal] Court of the Second or Third 
Class Magistrate shall be competent to try an offence 
under this Act. SHAHDINO SHAH ALI Bux SHAH v. 
EMPEROR Sind 767 
Negotiable instruments Act (XXVI of 1881), 

8. 20—Applicability—If applies to cheques— 

Dishonour of blank cheque by Bank—lIts ‘holder in 

due course, if can hold drawer thereof liable for 

1 amount of cheque. 

Section 20, Negotiable Instruments Act, relates to 
documents “stamped in accordance with law.” A 
cheque does not require any stamp under -the law 
and so the section does not apply to cheques. 

Where, therefore, a blank cheque drawn by a person 
is dishonoured by the Bank, the ‘holder in due 
course’ of such cheque cannot hold the drawer thereof 
liable for the amount stated in it, asthe cheque is 
not an inchoate stamped instrument. A. R. DAWAR v, 
SOHAN LAL ANAND _ Lah. 30 
Oudh Estates Act (| of 1869), S, 7, object of, Sux 

Oudh Estates Act, 1869, s, 10 769 
————-8. 8, Lists 2,7. Ses Oudh Estates Act, 

1869, s 10 769 
——— 88. 10, 8 Lists 2, 7—Swecession to non- 

taluqdari movable and immovable property—Estate 

insluded in List 2 under 3. 8 — Irrebuttable 
presumption of custom of devolution of estate upon 

Single heir is confined to property comprised in 

estate—Succession to non-taluqdari property—Pre- 

sumption that custom of succession also governs non- 
taluqdari immovable property— Such presumption 
iz, however, rebuttable— Non-taluqiari property, 
immovable as well as movable, 18 governed by 
custom applicable to taluq inabsence of evidence to 

contrary - 8.7, object of. h f 

With regard to an estate included in List 2 
prepared under 3.4 of the Oudh Esiates Act, there 
is‘an irrebuttable presumption in favour of the 
existence of the custom of the family by which the 
estate devolves on a single heir, but the provision 
as to the conclusiveness of the custom is confined to 
the estate coming within the ambit of the statute. 
lt does not apply to any property which is not com- 


“prised in the estate or taluga. i 
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There isa presumption that the rule as to suc- 
cession*to a taluqa governs algo the suecession to 
non-talugdart immovable property. It must, there- 
fore, be taken as a settled rule that, whereas the 
entry of a tal.gdar in List 2 is conclusive evidence 
that his ta!.gais governed by the rule of devolu- 
tion on a single heir, it raises also a presumption 
that the family custom applying to ataluga governs 
also the succession to non-talugdari immovable 
property. The only difference is that, while in the 
ease of taluqdari estate there is an irrebuttable 
presumption in favour of the rule of devolution on 
a ‘single heir, the presumption in thecase of non- 
talugdari immovable property may be rebutted by 
evidence proving a different rule. 

The object of s. 7, Oudh Estates Act,is to enable 
the talugdar to ensure that the heirlooms mention- 
ed in the inventory should pass along with the 
estate in all circumstances, but it does not warrant 
the inference that the Legislalure intended that the 
descent of movable property, for which no inventory 
is made, should be governed by the ordinary law. 

The result is that the non-talugdari property: 
immovable as well as movable, is governed by the 
custom applicable to the taluga, where there is no 
evidence to prove a custom tothe contrary. Huzur 

“ARA BEGAM v, Deputy Commissioner, Gonna PC 769 


Pardanashin Lady—Disposition of property by— 

Duty of Court. 

The rule is firmly established that it ia incumbent 
on the Court, when dealing with the disposition of 
her property by a purdanashin woman, to be satisfi- 
ed that the transaction was explained toher and 
that sheknew what she was doing. ProPLES BANK 
or NORTBERN INDIA, LIMITED v. GHULAM JAN 
` 3 PC773 
Execution of deed—Enforcement of — Not 

only its execution by her but also that it was 

explained and understood by her and that it was 
executed with free and independent will must be 
proved 

Ifa person seeks to enforce a deed executed by 
a pardanashin lady, it is incumbent upon him not 
only to prove that the bond was executed by her but 
also that it was-‘explained to her and she perfectly 
understood its contents and that she -executed the 
document of her own freeand independent will. 
E. Su. Na. Suzixn Davoop KOWTHER v. N. R, M. N. 
RAMANATHAN CLETTIAR Mad. 309 


Partnershlp— Firm — No evidence that person is 
partner in firm—Mere fact that his father's name 
ts used by his relatives in name of firm, if raises 
presumption that he is partner. ; 
Where there is no evidence thata person is a 

partner in a firm, the meie fact that his father's 

name was used by his relations in carrying on their 
business cannct raise the presumption that he must 
have been one ofthe partners of the frm. Sanu 

SINGH v. BHAGWAT PRASAD SINGH Pat. 566 

———— Suit against pariners—Some only of members 
of joint Hinau family carrying on parinership 
business— Other members not interested — Thear 
liability jor loan borrowed for partnership on 
footing that business is joint Jamily business— 
Practice—Pleadings. 

The determination in a cause must be founded 
upon the case to be’found inthe pleadings, or in- 
volved in or consistent with the case thereby made. 

“When the plaintifi sues upon the footing that the 
defendants are partners ina partnership busincss, he 

gont be grauted a decree ¿n the fccting that the 
usiness is a Hindu jomt family, business in which 
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“the defendants are interested as members of the joint 


family; the two cases are entirely inconsistent. 

Therefere, those members of the joint Hindu 
family who are not interested as partners in the 
partnership carried on by only some members of the 
family, cannot be made liable in respect of a lean 
borrowed for the partnership business, on the footing 
that the business is a joint Hindu family business, 
RAMBILAS SaBoo v. GOPIRAM S. EWBUKROY Rang 469 
Partnership Act (IX of 1932 , s. 69/2:—-Swit by 

firm before registration—Deficiency escaping notice 

of Court and defendant — Deficiency subsequently 
rectified —Objection by defend:nt after one year 
after his wr.tten statement—Court dismissing suit 

—Suit held was fit for interference in revision— 

Cour: held ought to have allowed firm to continue 

suit. 

It is a well-established principle that the Court can 
take notice of events that happen subsequ-nt to the 
filing of the suit and that any irregularities or 
deficiencies in the cause of action that may exist on 
the date of the filing of the plaint canbe overlooked 
if on some date subsequent to the filing of the plaint 
and before the suit comes up for trial those irregulari- 
ties or deficiencies are rectified by the plaintiff or by 
process of law. 

Section 69(2), Partnership Act, embodies a princi- 
ple of public policy intended to penalis2 partnerships 
which do not register. However, when the registra- 
tion has been carried out, the requirements of the 
Legislature are fulfilled and thereis no reason in 
equity why from the moment of registrationa suit 
previously filed should not be allowed to go on. 
Where a suit is instituted before the registration of 
the firm its subsequent registration does not validate 
the plaint from the date of its being filed. The most 
that the plaintiff can ask for in such a case is that his 
plaint should be treated as valid from the date of the 
registration. h 

When a suit is filed bya partnership, it is the 
duty. of the office to see that the plaint isa proper 
one and that thesuit is maintainable. It is for that 
reason that if the facts set out show that the suit is 
premature or that no suit lies, the plaintiff is called 
upon in the. ordinary course to point .out how the 
suit is maintainable. se À : 

The duty of the Court is to administer justice ac- 
cording to the principles of equity and good con+ 
science, and it cannot besad to dothis when it dis- 
misses a euit because the formality of withdrawing a 
plaint and filing a fresh one inthe same terms was 
not complied with. 

A suit was instituted by a firm when it was not 
registered. This deficiency escaped the notice of thé 
office of the Court and also of the defendant. Thé 
deficiency was, however, rectified by the plaintifis 
subsequently by registering the firm. The defendant 
raised an objectionafter one year from the date of 
their written statement that the plaint was invalid. 
The Couit dismissed the suit upholding the objec- 
tion: 

Held, thatit would be most inequitable for the. 
plaintiffs to have their suit dismissed and be forced 
to üle another after paying fresh court-fee. The case 
was Ët one fur interference in revision, VARADAS 
RAJULU NAIDU p. RagaMANIKA MUDALTAR Mad. 916 
—— ss. 69, 74 \b)—Sutit by unregistered firm 

instituted after October 3, 1933, for debt acerning 

before that date is not barred under s. 69, 


The Partnership*Act must be construed in its 
plain terms, and where its berms admitof no 
doubt anything in the nature of speculation as 
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to the intention of the Legislature should be 
avoided, Section 74 ʻa) says that nothing in the 
Act shall affect any right acquired before the 
commencement of the Act and s. 74 (b) extends 
this saving clause to any legal proceeding or remedy 
in respect of any such right; thatis, any such 
right as is mentioned in sub-s. (a) and has accrued 
before the commencement of this Act. Thus it 
would be wrong to say that s. 74 (b) saves only 
suits which are pending at the time when the 
Act comes into force It saves a remedy, which 
connotes the right to institute a suit, as well. 
Consequently where a suit has been instituted 
affér October 1, 1923, by a firm not registered 
under the provision of the Partnership Act, for re- 
covery of a debt which had accrued before that 
date, the suit is not barred by s. 69 but is saved 
by the provisions of s. 74 (b). Soonoinam RaMNIRANJAN- 
pas v JUNJILAL Rang. 691 F B 
penal Code (Act XLV of 18604, 8. 28 —“Counter- 
feiting’— Deception referred in 8, 28, is with regard 
to nature of coins—Accused planting counterfeited 
coins im another house—Whether amounts to 
deception referred to in sectton—Accused, if can be 
said to have “counterfeited” coins. vie 
The deception meant in 8. 28, Penal Ccde, is with 
regard to the nature of the coins. It is deception 
through the resemblance of the true coin with the 
false and it means that someone must be led to 
believe that the false coin is a true one. Where the 
accused counterfeited coins and introduced them into 
another's house with the sole object that he should be 
thought to be the counterfeiterand be prosecuted 
accordingly. It could not be said that the accused 
wished the Police or anyone to be deceived about the 
réal nature = tte coins at re Thee they diq 
eit these coins. SAHEBRAO V. RO. 
not counterlel Nag. 985 
s. 86. Sse Penal Code, 1860, s 302 103 
85. 99, 147, 148 ~ Right of private defence, 
when answer to charge of, rtoting —Considerations 
in determining whether action of accused is covered 
by right of private defence. j 
In appropiiate cases the right of private defence 
is an answer to 4 charge of rioting. But there can 
be no right of private defence where the rit is pre- 
meditated on both sides unless the object of the assem- 
bly is shown to have been to repel forcible and eri- 
minal aggression. The right of private defence can be 
exorcised only in special circumstances and with the 
restrictions imposed by s. 99 of the Penal Code. The 
important considerations which always arise in order 
to determine whether the action of the accused is 
covered by the right of private defence are, firstly, 
what igthe nature of the apprehended danger and, 
secondly, whether there was time to have recourse 
to the Police authorities always remembering that 
where both the parties are determined to fight and 
go up tothe land in dispute fully armed in full 
expectation of an armed conflict in order to have a 
trial of strength the right of private defence dis- 
appo certainly open to the Courts to-go into tha 
question of title incidentally in order to decide 
whether they could believe the evidence of possession 
and in order to see which of the parties was really 
acting in exercise of his right or whether he was 
making outa pretence to engage in a pitched battle. 
SATNAKAIN Das 7. EMPEROR Pat. 740 
s.120-8. See Criminal Procedure Code, 
1898, s. 196-A (2) i 654 
$.147—Seven persons charged with rioting 
—Four acquitted—Hest, if can be convicted. 
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For a conviction under s. !47, Penal Code, itis 
necessary to find that the accused was a “member 
of an unlawful assembly. Where four out of seven 
accused charged with rioting are acquitted, the 
rest do not form an unlawful assembly and con- 
sequently must be acquitted. Inre QOPALAKRISUNAN 

Mad. 40 
——~—-88. 147,148. Ser Penal Code, 1860, s. a 
740 
~ ss. 149, 34—Sections, if can overlap in 
some cases. 

lt is true thats, 34 and s. 119 of the Penal -Code 
are not identical in terms but there are cases in which 
they do overlap. Even where s. 149 is found not to ba 
applicable, yet ifthe accused is found to have the 
common intention of causing hurt to their victim, 
and ifhurt is caused by any of them, they are all 
liable under s. 34 for it, MOHAMMAD NAWAZ: v. EMPRROR 

Lah, 678 

$.187—Search witnesses on whom written 
order to attend and witness search ig not tssued 
attending and witnessing search but refusing to 

sign search list—If guilty under s. 187, 

Per Varma and Manohar Lall, JJ , Chatterji, J., 
dissenting.—The word ‘assistance’ in the first part of 
s. 187, Penal Code, is ejusdem generis with the various 
forms of assistance specified in the latter half of 
the section. Assisting a search officer by attending 
and witnessing a search has been made ejusdem 
generis by the Legislature with the kind of assistance 
referred to in the second part of the section. But 
again it is the refusal to attend and witness the 
search that has been made penal and not the signing 
of the search list. A refusal to signa search list by a 
witness to search cannot by itself be deemed to be an 
offence under s. 187, Penal Code, 

Per Chatterji, J~-The duty of signing a search 
list imposed on the search witnesses by s. 103, ol. (2), 
Criminal Procedure Code, cannot be regarded as an 
independent duty which does not come within the 
meaning of the word “assistance” uséd in s. 187, Pena) 
Oode. The persons who have become bound by an 
order in writing.issued by the officer concerned 
under the last part of cl. (1) of s. .03 to become search 
witnesses, are also under the obligation to sign the 
search list that may be prepared and if they refase to 
do so, they are guilty of refusing to render assistance 
within the meaning of s. 187, Penal Oode, Ram 
PRASAD v EMPEROR Pat. 787 F8 

s. 206—“Taken in execution,” interpretation 
of—Court sending amin to’ harvest attached crop 

—Accused forestalling Courts action openly 

harvesting it himself—Action held not fraudulent 

within s. 206. 

The phrase “ taken in execution” in s 206, Penal 
Code, should be more wideiy interpreted, as mean- 
ing something equivalent to “ appropriated towards 
execution or utilized effectively in aid of executiun.” 

Where an accused, forestalling the action of the 
Court in sending an amin to harvest the crop which 
was attached, goes openly to the field and harvests 
the crop himself, it cannot -be said that there was 
any deceit or intention to deceive or secrecy on the 
pait of the accused, and though his action is 
dishonest, it cannot be said to be fraudulent urder 
s 203, Penal Code, Kot.uanparawa REDDI V. KANDRA 
BALARTMI hEDDY Mad, 144 
s. 212—Three domes found concealing in 
dalan of petetioner and arrested by chaukidar and 
villogers—Petitioner when asked as to how they 
came there, keeping silent— Evidence of occurrence 
of dacoity in neighbourhood, of process being 
serred against domes and Df. proclamations made 











Vol. 176] 
Penal Code—contd. ; Pun ied 


by beat of drum—Proclamations neither named. 
those three domes nor specified dacoity of which. 
they were suspected—Requirements of s. 212, held’ 
. not fulfilled. Buy & hoe ahs 2 - 3 
The charge against the petitioner was that he 
had harboured or concealed three named” domes, 
knowing or having reason to believe at the time, 
that they had gommitted a dacoity and. offences 
under s. 22, Criminal Tribes Act. Three domes were 
found concealing themselves in the dalan of the. 
Petitioner and were arrested by, the chaukidar and, 
other, villagers. The petitioner was said to have. 
been asked by the villagers how the domes came to 
be there, and.he gave no answer, The. defence was that 
it. was the petitioner himself, that had arrested the. 
three domes, It was als» in evidence that a dacoity | 
had been committed in the neighbourhood, and that 
in convection with this dacoity not only were pro: 
cesses under ss, 87 and 88, Uriminal Frocedure Code, ' 
taken out and sarved against the three domes, but. 
Proclamations by beat of drum were made, The 
proclamations, however, neither named these particu- 
lar domes as the offenders nor specified tha particu- 
lar dacoity of which evidence had been given in the 
| cage as the dacoity of which they were suspected : 
Held, that this was clearly insufficient to fulfil 
the requirement ofs 212, Penal Code. The mere 


silence of the petitioner when he was asked by the. 


villagers how the three domes came to be in his 
dalan or the falsehood of his story that it was ke 
himself that had arrested the domes, was insufficient’ 
to warrant his conviction on the footing that he had 
concealed persons whom he knew or had reason to 
believe to be “the offenders" in relation to the 
particular dacoity in question. SHIVAREKdA PANDE 
Vv. EMPEROR i ©, Pat: 462 
—~—— 8. 215—Burden of proof under s. 215 
„ina charge under s. 215, Penal Code, the burden 
of proving that the accused had used all the means 
in their power to bring about the apprehension of 
the’. offenders 18 upon them YusugiMjAn v. BMPEROR 
AE RE e oder! All. 785 
—ar7-8.215—Knowledge of offender, if necessary 


For offence under a; 215. 6 Se 

‘Knowledge of the offender is notá Ueceasary ingre- 
diént of an offence under s. 215, Penal Code. It may 
well be that a person who receives money for discover- 
ing stolen property, may, in the course of his investiga- 
tions, obtain information which, if followed up, would 
lead to the apprehensionof the offender. If he With- 
holds that information from the proper authorities, it 
is obvious that it cannot be said that he used his best 
endeavour to cause the offender to be apprehended. 
Yousur Mian v. Emprrog All 785 
s$. 215 — Word ‘deprive’, meaning of— 

Bullock straying at night disappearing — Person 

taking money and showing owner bullock tied up by 
. a) tm jungle—Such person, if guilty under 

8. 215. 

The word ‘deprive’ in s. 215, Penal Code, cannot 
be. imierpreted in’a narrow sense to mean“ taken 
out of possession of". To deprive a person of any 
article may be either to take it away from 
him or to prevent him from getting posses- 
sion of it if he would have done so in the normal 
course of events, Where, therefore, in a case, a 
bullock strays at night and 
sequently found to be tied up to. a tree in the jungle 
by an unknown person, the person who tied it up 

the jungle is depriving the owner of -possession 
of it because normally a bullock which “went away 
would return to its owner in the ordinary course and 
by. being tied up ite would be prevented from so 
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doing. In such a case theCourt is entitled quits 
fairly to make the inference that the bullock 
had either been stolen or misappropriated disho- 
nestly. by some person. In either case some offence - 
is committed and that offence prevented the owner 
from retaining or obtaining possession of his proper- 
ty ‘sothat he was deprived of possession of it. - AS 
person, therefore, who takes money for pointing out 
the bullock’ so tied up in the jungle, is guilty of an 
offence wader s.: 215, Penal Code. Yusur MIAN v. 
Emperor ` ja All. 785 
S, 225-B—District Munsif, in pursuance of 

-High Court's order, issuing general order that. 

warrants of arrest should thereafter be signed by 

head clérk—Successor of District Munsif issuing 
such warrant signed by head clerk—Warrant, held 
legal and escape therefrom an. offence under 

8. 225-B; 

In pursuance of the orders of the High Uourt, the 
District Munsif pissed a general order that all war- 
ratits of arrest’ issued by Munsif's Oourt should be 
signed by the head clerk: 

Held, that the delegation was formarly made by 
“the Oourt and not personally by the District 
Munsif who passed the general order in this behalf. 
Similarly the delegation was made to the head clerk 
and , not to the particular head clerk. Consequently 
the issue ofa ‘warrant by the head clerk of the 
successor of the District Munsif who issued the 
general >order was not illegal aud escaping 
from‘ the arrest effected under such warrant was an 
offence under s. 225-B, Penal Gode. Pusuio Peo- 
SEGUTOR `Y. ABDUL RAJAK. Mad. 138 
- ss. 300, 302—Deceased exhibiting poster 

against leader of accused's community ~Accused 

as result stabbing and killing deceased—He having. 
knowledge of poster two days previous—There was 
held no grave and sudden provocation and sentence 

of death was proper. , 

lt would be dangerous in India to give cause fur 
belief that death would .nob as a rule result from 
murders,even when they are committed for attacks 
on leaders of rolizikias communities, or under their 
influence unless they are committed in cireumstances 
which do amount to grave and sudden provocation. 
Conditions being as they are in Ialia, it is most 
dangerous for leaders of religious communities’ to 
attack publicly their opponents from the pulpis; some- 
one may easily be influenced thereby to commit 
murder, There are always in this country fanaties 
who believe that they urethe instruments of God in 
carryiog out such punishments. 

The accused and the deceased belonged to two 
diffarent religious sects, The deceased exhibited a 
poster containing some mutter against the leader of 
the accused's sect. The accussd who had the know- 
ledge of this poster attacked the deteas21 two days 
later and stabbed him in the chest which resulted in 
his death : 

Held, that there was no sudden and grave provoca- 
tion as accused had knowledge of the poster two days 
before and that he was guilty of murder. Thera was 
premeditation to commit murder, and in the circum- 
stances, the sentence of death was propar, Aziz AHMAD 
JAN MOHAMMAD Y. EMPBROg Lah. 89 

- s. 3Q2—Sentence Young girl of 15 killing 
her new-born child—Transportution, held was not 
appropriate sentence. 

Where a young girl of 15 kills hər newly-bora 
illegitimate baby, a sentence of transportation for 
life is wholly inappropriate, In Enogland it is 
always assumed that a girl who commits such a 
murder at such a time is hardly reaponsible for her 
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actions, it being well-known that child birth produces 
occasionally peculiar reactions in the mother. 

[The Government , Was requested to reduce the sen- 
tence of transportation for life to a sentence for a 
short period.) TALIAN y. EMPEROR Lah. 272 (b) 


wmm 8. 302—Sentence— Wife of accused, of loose 
character and conceiving from stranger when at 
parents’ house—Giving birth to illegitimate child 
on return to husband's house— Accused chafed by 
fellow villagers—Accused feeling insulted killing 
her—Extreme penalty held uncalied for. 

The deceased was a person of loose character and 
while living in her parents’ village she conceived 
from 8 stranger and came to her husband's 
house in a stage of pregnancy. She then gave birth 
to an illegitimate child in his house, and he was 
chafed by his fellow villagers who “ congratulat- 
ed him on the birth of a son, whereupon he mur- 
dered her : 

Held, that this was not a csse in which the 
extreme penalty of the law should be imposed on 
him. The ends of justice would be met by impos- 





ing a sentence of transportation for life. KARTAR 
Sings v, EMPEROR Lah. 666 
==—— 88.302, 304, 86—Murder and culpable 


homicide—Distinction— 8, 86, scope of—Whether 
makes offender punishable as rg re some 
intent if not intoxicated but only as éfhe had 
some knowledge—Intention of sober man, if ean be 
ascribed—Offence, in such cases, when amounts to 
culpable homicide only. 


To constitute the offence of murder, there must be: 


the intention to kill cr to inflict such bodily injury 
as. is known to be sufficient in the ordinary course 
of nature to cause death. It is sufficient to con- 
stitute the offence of culpable homicide if the 
offender causes death by doing an act with the 
knowledge that heis likely by such act to cause 
death. Section 86, Penal Code, does not say that the 
offender shall be liableto be dealt with aa if he 
had the same intentas he would have had if he had 
not. been intoxicated, but only as if he had the same 
knowledge. Intoxication should be taken into cone 
sideration in cases where intention on the part of 
the accused is necessary to conetitute the offence 
charged and the intention which would be ascribed 
to a sober man in connection with that act must 
not necessarily be ascribed to an intoxicated man 
who does the same act. If the accused was so drunk 
as to be unable to form the intent to kill the 
offence would be one of manslaughter only, i. e, 
culpable homicide only. Nea HPRIK v. Tur King 
Rang. 103 
. 88. 307, 337—Shooting blindly swith shot 
gun, in dark in direction of sound heard—Offence, 

if one under 8,337 or s. 307. 

If aman fires blindly in the dark with a shot gun 
in the direction frcm which he has heard sounds 
coming from a distance away, it cannot be held that 
his act must in all probability cause death or such 
bodily injury aswaslikely to cause death Such a 
person cannot possibly be convicted under s. 307, 
Penal Code, but he should be convicted under a 337 
thereof, Mouamen Cassia v. Tis Kine Rang. 150 


mmi 8. 361, Exceptlon— Question of authority 
to; remove girl from control of lawful guardian, 
if arises. a 

“The excepticn to s. 361 simply is that the section 

does not extend to the act ofany person ‘who in 

good faith believes himself or herself to be entitled 
to the lawful custody of the child. There is no 
question whatever of any authority to remove the 
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girl from the control of her lawful guardian 
KATYAYANI Dast v. EMPEROR Cal. 456 
—— — 88.366, 376—Accused charged under ss. 366 
and 376—Acquittal under-s. 376 but conviction 
under s. 366—Propriety of. - ; 
There is no necessary inconsistency in jury's 
acquitting the accused ofthe main chargeof rape 
under s 376 and convicting him of abduction under 
s. 266. The offence of abduction under s. 366- of 
the Code is made out as soon as the accused person 
takes away a woman. But, when he has committed 
the offence of abduction under s. 366 of the Code, the 
further question to be decided is whether, when he 
has had illicit intercourse with the woman, that 
fact amounts to rape as defined by s. 375, Penal 
Code. Where a man has illicit intercourse with an 
adult woman with her consent it is not rape, under 
tha law. In sucha case the accused person will be 
held guilty under s. 366 of the Code, but not guilty 
under `s. 376 of the Code. Exapt Kuan v. EMPEROR | 





Cal. 104 
8. 403—Employce withdrawing security 
amount deposited by him without employer's 


rmtssion and before adjustment of accounts— 
hether criminal misappropriation. 

Where an employee withdraws the amount de- 
posited by him as a security during his appoint- 
ment without hia employer's permission and before 
adjustment of the amounts between him and the 
employer, the withdrawal amounts to criminal mis- 
appropriation. SURENDRA NATE Basu y. EMPEROR 

f EEEE z Cal, 126 

8.405—Pledgee of goods, sub-pledging the 

goods to the extent of his interest therein—If 
criminal breach of trust. f | 

Where a pawnee or pledgee makes a sub-pledge 
of the goods pawned to him for the same amount, 
å. ¢.,to the extent of his interest in it, this raises a 
pure question of civil law, 4. e., whether such sub- 
pledging to the same extent, that is to say, for the 
same amount as the debt -for which the original 
pledge was made, is a wrongful act, for, if- such 
sub-pledging ‘was within the rights of the plédgee, 
any sub-pledging; by him cannot be regarded -as 
amounting to a criminal offence, as it is obvictis 
that what a man does within the limits of the right 
given to him by the law, cannot amount to a crimi- 
nal offence. As pledgee the person has a right to sub- 
pledge to the extent ofhis interest in the pledged 
properties Even if the view is not correct, still 
the pledges must be deemed to have acted honestly 
under the mistaken belief as to the extent of his 
rights as pledgee, and the sub-pledges of the pledg- 
ed goods cannot be regarded as amounting ‘to cri- 
minal breach of trust. In re NEMIO-AND PARAKH ` 

: Med. 391 
8.409 —Lambardar not depositing’ land 
revenue collected by him—Whether offence under 

8, 409—Lambardar, if in a position of trustee, 

The failure of & lambardar to d posit land ‘revenue. 
collected by him does not constitute an offence usider 
s. 409, a lambardar is bound to pay on due date all 
the land revenue recoverable from an estate irres- 
pective of the fact whether he realizes i: from the 
tax-payers or not. The lambardar does not, there- 
fore, stand in the position of & trustee but that of a 
quast-lessee The dispute between the Government and 
the lambardar over the question of recovery of land 
revenne is consequently one of a civil nature, 
Apvooate-GzngraL, N.-W. F. P. v. MIRAJAN SAH Mir 
Azau Pesk. 406. 
$. 421— Shopkeeper with stock of good. 
obtaining credit and selling gobde without making 
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payment to his creditors—Whether offence under 
s 421, 

The ‘property of a debtor cannot be distributed 
according to law save after the provisions of the 
relevant enactments have been complied with It 
cannot be held without further proof that a shop- 
keeper who has stocked his shop with goods ob- 
tained on credit -and who sells these goods without 
making any payment to his creditors has committed 
an offence punishable under s 421, Penal Code. In 
selling these goods, which are his own inspite of 
the fact that he has not yet paid forthem, he is 
not causing --wrongful gain to himself ; neither is he 
causing wrongful loss to anybody, because unless the 
creditors have obtained some legal right over the 
Property he is not by his action deprivingthem to 
any right of theirs. Ismar. Pree MOHAMED 9, 
Tue Kine -Rang 667 


- -8.424—Judgment debtor-knowing that his 
ce Aa attached, removing it—If guilty under 

8. 

Where, a judgment-debtor knowing that his crop 
was attached or even was going to be attached in 
execution ‘of a decree removes the crop with 
the object of preventing the decree-holder 
from obtaining his money, his action is dishonest 
because it is intended to cause wrongful loss to the 
decree-holder and is, therefore, guilty unders. 424, 
Penal Code Tara SINGH v, EMPEROR All. 960 
—8.441—Accused entering at night in com- 

plainant's house with intent to have intercourse 

with his sui juris daughter, by invitation——Case 

if falls under s. 441. 

It must depend on the facts of each cage, as to 
whether an intent to annoy the person in possession 
of the property entered upon can, inthe circumetances, 
be reasonably inferred. Where at night an accused 
enters upon intivtation to house of the complainant 
with intent to have sexual intercourse with hia 
daughter who is sui juris, the accused cannot be 
said to have the ‘primary’ or even the ‘subsidiary’ or 
‘secondary’ intend to annoy the person in possession, 
from whom he had taken all possible precautions to 
keep his entry secret. The mere fact that he knew, 
or ought to have known, that, if discovered, his pre- 
sence inthe house might cause annoyance to the 
owner or other inmates of the house, is by‘itaelf not 
sufficient to bring his case within s. 411, Penal Oode. 
ABDUL MAJID v, EMPEROR Lah. 497 F B 


S. 441—Accused one night passing through 
courtyard of one house to commit adultery in 
añother—Trespass in respect of former house— 
Case comes under first alternative. 

_ Where an accused in order to commit an adultery 
in 8 certain house, one night passes stealthily 
through the courtyard of the adjoining house, he 
18 not guilty of trespass in respect of the latter 
house under second alternative of s, 441, Penal Code, 
it cannot be held that the accused had any inten- 
tion’ to insult „Or to.annoy the persons living in that 
house. Even ifhe can be supposed to have known 
that if discovered, his presence might cause an- 
noyance toany person living there, this would not 
make him guilty of committing criminal trespass in 
that house. - 

The act, however, clearly falla within the first part 
of s. 441 and the accused is Builty of trespass under the 
first alternative of the section, which-as worded, means 
that if a person enters upon. property with intent 
to Commit’ an offence on that property, oron soy 
other property, or with respect to a person who is 
of is not, in possession of the property entered 
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upon, he is guilty under it. Monawmap Yar 4, 
ane £ Lah. 410 F B 
-~ 8, 500. BEL Oriminal Procedure Code, 1898 

s. 476 ‘ 36 
——-—-8. 500—Criminal Procedure Code(Act V of 

18964, ss 195, 476—Statements constituting offence 

under 3. 500 made by person during proceedings in 

Court—Private complaint, if maintainable. 

Since the Legislature has not chosen to include 
s. 500, Penal Code, amongst those sections in which 
prosecution must be initiated by the Court in con- 
nection with which the offence has been committed, 
there is no provision of the law by which the Court 
cun refuseto permit a prosecution under s. 500 
where the facts appear to justify such a prosecution, 
because the proceedings have not been initiated under 
s 478, Criminal Procedure Code by the time befora 
which the offence is alleged to have been committed 
and because the prosecution is designed to evade 
provisions of s 195, Criminal Procedure Code. 
The guilt or innocence of the accused must be 
decided in accordance with the evidence in ‘the case 
and provisions of s. 499 of the Penal Code. 
Guru Prosap RAM GUPTA v. Rameswak MARWARI 

Cal. 572 
Pleading—Amendment Sze Hindu kopako 





—-Amendment. f 

In the matter of rectifying defects in pleadings 
which do not affect any substaintal rights, it is not 
consonant with justice to deny a remedy which 
otherwise would be lost by reason of carelessness or 
delay Any carelessness or delay can always be 
punished, so to spesk, by imposing terms. Sampastva 
AYYAR v. Naresa AYYAR Mad. 821 
Amendment—Suit for recovery of land— 
Suit based on improvable usufructuary mortgage 
—Amendment to base suit on title, if can be allow- 








e 
Where a plaintiff files a suit for recovery of pose 
session of land butin fact the claim is for redemp- 
tion of an improvable usufructusry mortgage, the 
plaintiff cannot be allowed to amend his pleadings so 
as to base his suit on title, the causes of action for 
the two suits being not the same. U Nama v. Ko 
Sew Rang. 631 
Amendment, when should be allowed. 

It is for the Judge to consider whether in the ciroum- 
stancés of the case the amendment should be allowed 
and ifhe comes-to the conclusion that the amendment 
would not alter the substance or nature of the action 
but would mérely alter its form, he commits no error. 
jn allowing the plaintiff toamend even atthe appel- 
late stage. MATHURA Sao v. RAM Lau JuGAL Kisxore 
Firu Pat. 870 
Plaint — Lamain, plea of — Duty of 

intiff to show how his suit ts intime, — oe 

rehired must show in his plaint how his suit is 
in itme; for the question whether the suit is in time 
must, if denied, bê one of the issues in the case, and 
if the plaintiff does not explain how his suit is in 
time, it is sap for the andani to meet his 

AD MADAPPAYA v, MAHABALA Rao 

case. HALSNAD Nua ase 
Practice—Amendment of pleadings — Power to 

direct amendment should not be used to impose 

additional burden—Duty of Court. $ 

It is not the duty of the Court to advise the 
prospective plaintiff asto whatreljef hé should ask 
for. If- heis satisfied with a mere declaration, he 
has to pay court-fee onthe relief that he actually 
prays for; and not on the footing of the relief 
Which, according to the Court, he ought to ask fors 
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If it is found later that the prayer is’ not suffici- 
ent, the plaintiff will have to blame himself if he 
gets what he asks for and. -nothing more.” On the 
other hand, ifhe changes his mind and wants to 
ask ‘for: further relief, he will have to obtain the 
Court's permission to amend the plaint accordingly 
and pay the additional court-fee ‘required. It -is 
not right on the part of the Court. to insist that the 
plaintiff should make certain amendments which 
would necessitate the payment of additional court- 
se.’ She Court's power to direct amendment of 
plaints should not be exercised for the purpose of 
imposing a burden on the plaintiff which he is not 
willing to decept. : 

Consequently where a plaintiff asks for a declara- 
tion that a certain decree is not binding on him, 
Court cannot say that the allegations in the plaint 
do not show that the plaintiff was not a party to 
the suit in question and so he must sue for cancella- 
tion of the decree. In re KALLUGUDI RAOHAPPA 

; Mad. 928 
———— Duty of Court, Sze Partnership Act, 1932, 
s. 69 (2) ` 916 


Evidence—Witness not summoned—Whether 
` justifies rejection of his evidence. ~ 
- The fact that a witness has not been summoned’ 
is no justification of itself for saying thathis evi- 
dence isnot to be accepted. Jort LaL SAH 7. 
RAMESWARI KUER Pat.129 
——— Interpretation of Statute—Duty of Courts 
in India—Conflicting decision: should not be given 
on same facts. 

It is clearly not desirable that conflicting decisions. 
underan Act which applies to the whole of British 
India should be given by different High Courts on 
exactly similar facts. Commissioner or Income Tax, 
BOMBAY vV. JESINGBHAI UGARCHAND Bom. 817 
Pleadings. Sez Partnership 469 
- ~—Procedure— Practice in matter of procedure 

of Court, islaw ‘of that Court. 
| In matter of procedure, the consistent practice of 
the Oourts ought not to be departed from, for the 
practice of the Court is the law of the Court. 
SUDHANSU Buusan Panvey v. MAJHO BIBI Cal. 361 

Remand—Lower Appellate Court improperly. 
admitting evidence—High Court, if can look at 
evidence to see whether finding can be warranted 
by remaining evidence — Remand, when can be 

dispensed with. . 

The High Court has, generally speaking, on second 
appeal no right to look at the evidence to decide 
whether the remaining evidence in a case other than. 
that which has been improperly admitted is sufficient. 











to warrant the finding of the Court below. The only- 


cases which can with propriety be disposed of under’ 
such circumstances without a remand, are those 
where independently of the evidenceimproperly ad- 
mittedthe lower Oourt has apparently arrived at its 
conclusions upon other grounds. NARENDRA NARAIN 
Roos v. Jnanapa Dass Cal. 429 


«= Witness—Credibility —Inconsistent answers 
from hearsay — Adverse inference, if can be drawn. 
The mere fact that speaking from hearsay the wit- 

ness gave inconsistent answers to certain questions 

put to him in cross-examination does not justify an 
adverse contention based upon his alleged incon- 
sistencies. CHERUKUR KrisuntaH v. Sowoarn Lopp 

Govinpran Dass Ketsana Dass Mad, 247 

Precedent—Value of. Ser Bengal Tenancy Act, 

` 1862, s. 52 3 336 
Pre-emptlon—Waiyer, Sez Punjab Pre-emption 
2 Act, 1913, s. 16 ‘ WA 
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Presidency Towns Insolvency Act lll of 1909), 
ss. 8, 86, 52, Sch. Il,r. 25—Offcial Assignee— 
Claim that.certain property has not-.vested in him 

_ orto have charge upon property vested àn him 

- cannot be dealt¢with by Oficial Assignee as tribunal 

. —Action of Official Assignee under r. 25, Sch. IT 

*"—Appeal from. his decision should be by ‘motion 

“and oral. evidence should be taken. before Insolvency 
Judge : Ng a : 
The Official Assignee is the person in whom the 

insolvent'’s property vests as owner though only for 
the benefit of others A claim that certain property 
has not vested iu him at all ora claim to havea 
charge upon property. which has vested in him can- 
not under the Presidency Towns Insolvency Act be 
dealt with by him as atribunal. The Official 

Assignee in such a matter is a party litigant. Even 

if the matter could be regarded as a mere question 

of admitting or rejecting a proof, when the Official 

Assigrize acts under r 25cftheSecond Schedule, it 

is reasonable and more in accordance with a 

sound interpretation ofs, £8 and with English practice 

under statutory provisions couched in the same 
terms that the “appeal” from the “act or decision” 
of the Official Assignee to the Judge should be by 
motion and that thé oral evidence necessary should be 
taken before the Insolvency Judge himself. The case 
where the Official Assignee acts as tribunal, cannot 

be concluded by regarding the Official Assigneeas a 

trial Judge whoseestimate of the witnesses’ evidence 

must prima facie be accepted. Soonrram 

RAMNIRANJANDASS V. ALAGU NAOHIYAR Korn 

PC 906 


———— $. 52—Insolvent — Chettyar firm crediting 
‘certain amount in-name of certain temple and 
treating itself as debtersof temple—No amount set 
aside or withdrawn from firm assets—Tristees of 
temple having no control over such amount—Firm 
neither holds such amount as trustees of temple nor 
endowment is effected for detty—Hindu Law— 
Religious endowment—Trust—Creation of. 

It may be as well to guard against the supposition 

that because the other party to the transaction was 

a deity the insolvents must have made themselves’ 

trustees. : 

Where the account books of an insolvent Chettyar 
firm contain an account credited inthe name ofa 
certain temple by way of charity or by way of promise, 
and the entries disclose the intention onthe part of 
the firm to treat itself as debtors to the temple but, 
nosuch amount is set apart as withdrawn from the 
firm's assets and the truteesof the temple have no 
control over such amount but itis to be expended for 
the déity by-the firm at its discretion as occasion may 
arise, it is unreasonable to hold that the insolvent 
firm held such amount as trustees of the'deity. Nor 
do the entries inthe books effect an endowment of the 
property for deity. Soonizam RaMNIRANJANDASS 9. 
ALAGU. Nacutyar Korn PC 906 
Presidency Towns (Rangoon) Insolvency Act 

(X of 1909), s. 52 (2) (a)—Provident Fund— 

Official Assignee not intervening before it reache 

<. insolvent—Effect—Money, after reaching insolvent, 
is divisible among credttors—Acquisition of pro- 
perty after insolvency — Non-intervention by 

Offictal Assignee — Bona fide transactions with such 

property—Validity, 

The absence of intervention by the Official Assignee 
before the money deposited in Provident Fund reaches 
the insolvent's hands might affect the vesting of 
the money, but when it comes into the possession of. 
the insolvent it is nevertheless his property, the pro-" 
perty ofan insolvent divisible among his creditors 
ad meaning of s. 5212) (a), Rangoon -Ingolvenoy 

ie a Ki SG, Tg mee 
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—coneld, . . = pa Us 
: When the Official Assignee, does not intervene 
all transactions in respect of property acquired after 
the insolvency with any person dealing with the in- 
solvent bona fide and lor value are valid against the 
Official Assignees.. . oromon Davin v. Tar KING 
S ; $ i Rang 460 
Principal and Agent—Accounts— Suit for— Such 
-right only arises if parties are in fiduciary rela- 

tionship. 

A suit for accounts is founded on the right of the 
plaintiff to receive an account from the _other 
party. But sucha rightcan only arise if the par- 
ties are'in a fiduciary relationship’ to each other. 
. Commission agents are agents within s. 182, Con- 
tract Act butare not agents pure and simple. Com- 
mission agents are of course agents up to a point, and 
to that extent, they stand in a position of active 
confidence towards their principals, but beyond that 
they arenot agents in the real sense of the term and 
the relationship between the parties from then on is 
one of debtor and creditor. KALYANJI KUNWABJI 2. 





TIRKARAM SHEOLAL Nag. 675 
: -= Commission Agent. See Contract Act, 1872, 
' g, 182° Nag. 675 





- Remuneration—Agent though cannot make 
profits may get remuneration. 
`. An agent may get remuneration from his princi- 
pal, though he cannot make profits as against his 
principal. Daw Kyin v. Ma Hra YI Rang. 909 
Provident fund—Death of employee while in Com- 
pany's service—His contribution to Company's 
provident fund, if liableto defray his debts. 
“The rules of the Provident Fund are such that 
the employee's contributions to the Provident Fund 
are not liable to attachment to defray his debts any 
more than thecontributions of the association itself 
in which he was employed. ; 
- Where, therefore, an employee of certain Company 
dies while still in service his contribution cannot 
bə attached in defraying his debts. S. VENKATABUB- 
RAMANIA SaRMA v, UNITED PLANTERS ASSOOIATION OF 
Sours INDIA i Made 713 
Provident Funds Act (XIX of 1925), s. 3 (y— 

Deposit to credit of undischarged insolvent in Pro- 

vident Fund of District Council—Protection under 

s. 3 (1) not extended to such Fund—Official As- 
` signee, if can claim it. : 

An Official Assignee has a claim to mcney deposited 
to the credit of an undischarged insolvent in’ the 
Provident Fund of a District Council, unless and 
‘until protection of s.3(1),of the Provident Funds 
Act has been extended to such fund by the Local 
Government. Sonomon Davip v, Taz Kine Rang. 460 
Provinctal Insolvency Act (V of 1920), ss, 20, 

21 (2)—Appointment of Receiver — Court should 
~ direct which powers urc to be exercised hy him— 

Attachment by Receiver of third person's property 

acting on information of crediturs—Objection — 
_ Recewer should stay hands until objection is 

decided} 

Even if ‘an interim Receiver is not appointed by 
the Oourt atthe time of the petition for insolvency, 
the order of the Court appointing the Receiver sub- 
sequently but before adjudication purports to be one 
under s. 20, Provincial Insolvency Act and the Court 
should give direction as to which of the powers 
ordinarily conferable upon a Receiver appointed 
under the Code of Civil Procedure, should be exer- 
cisable ‘by the Receiver. 

The Voart asked the Receiver to take charge of the 
property of the insolvent. The Receiver attached 
certain property which belonged to the third person, 
gn the information of the creditors that it belonged’ 
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to the insolvent. The third person objected and 
claimed the property as his own : . 

Held, that the Receiyer should have stayed his 
hand until “the ‘question of whether ornot the pro- 
perty was the property of the debtor had been deter- 


tained by the Court, Patir Pasan Daw v, Habrsa- 
DHAN NANDI WS; Cal. 437 
——-— 8. 21 (2)—Attachment under s. 21 (D, 


nature of—Court must first be satisfied of necéssity 

of proceedings under 3 21 (2) 

Section 21(2), Provincial Insolvency Act, contem- 
plates an order of attachment which is analogous to 
an attachment before judgment and the provisions 
of the Code of Civil Procedure, 1908, apply to such 
attachments by virtue of the provisions of s, 5, Pro- 
vincial Insolvency Act. There is, however, an im- 
portant proviso tos. 21 under which the Court has 
to ‘be satisfied first as to whether the necessary con- 
ditions for making an order under s. 21 are present 
or not. Parrr PABAN Daw v. HARISADHAN NANDI i 

: Cal.437 

S. 28 (7)—S. 28 (T, enunciates doctrine of 

relation back in English Law—Only difference is 
regarding time when insolvency commences, 

Section 28,cl (7), Provincial Insolvency Act, only 
enunciates the well-known doctrine of relation back 
in insolvency law. The principle underlying that 
doctrine isthat the adjudication has relation tothe 
act of bankruptcy and the property vests by relation 
from thattime in the trustee in bankruptcy, i e, the 
title of the trustee in bankruptcy of Receiver relates 
back to the commencement of the insolvency. This 
is the Englishrule. Under the English Law, the in- 
solvency commences either on the date of the pre- 
sentation ofthe petition, or from the earliest act of 
insolvency committed within three months before the 
date of the presentation of the petition and the title 
of the trustee in bankiuptcy relates to that date, 
It is also the law under the Presidency Towns In- 
solvency Act. Under s. 28, cl. 7, Provincial Ingol- 
vency act, however, the insolvency commences from 
the’ date of. the presentation of the petition. No 
different rule from the English law and that laid 
‘down in the Presidency Towns Insolvency Act, is 
intended to be laid downin regard to the legal 
consequences flowing from the doctrine of relation 
back, The only difference is as to the point of time 
when the insdlvency commences ` Nagarur Sampay- 
ya t.e NAGARUR PEDDA SUBBAYYA Mad 321 
—~--— 8.42 11) (8)—Haistence of circumstances 

laid down ın eection—Burden of proving. 

Unless the circumstances mentioned in s 42 (1) 
(ai, Provincial Insolvency Act, are shown to exist, 
no order of ditchargé can be passed. It is for the 
debtor to prove the existence of those circumstances, 
There is no burden on the creditors or on the Official 
Receiver toshow that thedebtor could justly be 
held responsible forthe deficiency of assets. V, M. 
AHMAD MARAIKAYAR v. V. N, THANGIAH NADAR É 

Mad. 973 
S. 54—Fraudulent preference — Test to 
determine—Certified guardian misappropriating 
his ward's money—Transfer by guardian of his 
immovable property to ward to get released from 
obligatıon—Guardian subsequently adjudged in- 
solrent—Transfer held did not amount to fraudy- 
lent preference. 

The test whetherthe conveyance amounts to a frau- 
dulent preference under s. 54, Provincial Insolvency 
Act, is what is the dominant or operative motive 
of the debtor in making the transfer, KK 
. A person was appointed guardian of a minor under 
the Guardians und Wards Act. The guardian 
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committed a breach of trust and misappropriated 
his ward's funds. The ward having attained majo- 
rity applied to Court for directions against his 
guardian complaining about the misappropriation. 
The guardian admitted the breach of trust and 
Offered to convey his immovable property to get 
released from his obligation’ and exécuted a sale-deed 
of the property in favour of the ward. The guar- 
‘dian ‘was subsequently adjudged an insolvent : 

Held, that the transfer of property by the guardian 
did not amount to fraudulent preference. Bro iay- 
YAGARI RANGA REDDY v. OFFICAL RECEIVER, ANANTAPUR 

Mad, 652 

———_ $. 75 (3)-—Application by creditor on behalf 
of other creditors to District Judge for modify- 
ing predecessor's order of annulment by vesting 
ingolvent's estate in Official Receiver till debts due 

< are paid—Application  rejected—Appeal under 

a. 15 (3)—Maintainability of. 

An order of the District Judge refusing to 
modify an order annulling the adjudication passed 
by his predecessor nearly three yeare ago by vesting 
the estate in Official Receiver is appealable under 
s. 75 (3), Provincial Insolvency Act, with the leave 
of the District Judge or of the High Court. Rama- 
KRISANA Reppy v. OFFICAL RECEIVER oF BELLARY 

. Mad. 48 

m S, 78 (2°—Suit after annulment of adju- 
dication on pro-note executed before petition in 
insolvency — Period plaintiff is entitled, todeduct 

under s. 78 (2)e , 

The statute of limitation for the maintenance of an 
action at law, once it has commenced to run, will con- 
tinue to 1un in spite of the presentation of the 
petition in insolvency. If the order of adjudication 
is madè, the operation of the statute of limitation ie 
suspended till the date of the annulment and if the 
adjudication is annulled, the period between the 
date of the adjudication and that of annulment is 
excluded and the statute begins to ran immediately 
‘on annulment. If no order of adjudication is made, 
the insolvency does not save the claim from being 
parred by limitation. So under the law as it stands, 
a prudent creditor in order to keep his debt alive, 
will be obliged to file a suit to save it from the bar 
of limitation in spite of insolvency. Where there- 
fore a plaintiff brings a suit after the adjudication 
js annulled upon a promissory note executed by the 
insolvent before the petition in insolvency was 
presented, he is entitled to deduct from the period of 
limitation only the period from the oder of adjudica- 
tion to the order of annulment and not form the date 
of presentation of the petition in insolvency to order 
of annulment, NAGARUR SAMBAYYA v. NAGARUR PEDDA 
SUBBAYYA Mad. 321 
Frovincial Small Cause Courts Act (Ix of 1887) 
- Sch. Ul, Art. 18—“ Other dues"—Claim for arf- 

rears of interest—Whether recorerable in small 

cause suit. j 

A claim for arrears of interast due because of non- 
payment of rent is not a claim for rent, and it can 
not also come under the definition of a‘claim for 
other dues “ payable to a person by reason of in- 
terest in immovable property" witvin the mean- 
ing of Art. 13 of the Sckedule to the Provincial 
Bmall Cause Courts Act. Article 13 bara a 
claim for cesses and other dues payable toa person 
by reason of his interest in immovable prop- 
arty. Prima facie, it would appear that the other 
dues referred to in Art, 13 must be ejusdem generis 
with cesses referred to immediately before, that is 
to say, charges arising froni the immovable prop- 
erty: itself- The claimtfor arrears of interest cannot 
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be said to flow from an interest in the immovable 
property. It ig by way of penalty for default in the 
payment of rent or by way of damages for ‘breach 
of an implied contract to pay rent in due time but 
it is not a sum payable to.a person directly - by 
reason of his interest in immovable property. A 
claim for such an interest, therefore, is recoverable 
in a small cause suit. Bata Krissna Prawanix vy. 
Depa Prosan Gates Cal. 712 
—-— Sch. Il, Art. 31—Suit for accounts—Suit by 

ogent, if can be one for accounts—Erpression 

“ snit for accounts”, meaning of —Suit held one 

for accounts and, therefore, not cognizable “by 

Small Cause Court. : 

It-is not every suit by principal against agent - 

and viceversa that is excluded from the cognizance 
of a Small Cause Oourt, for, if such general exoclu- 
sion had been intended, nothing would have been 
easier for the Legislature than to have said so in 
direct terms. For instance, if the accounts had 
been settled and the account taking in the technical 
sense would not become necessary, the Small Cause 
Court would be competent to deal with the matter. 
But whoever figures as the plaintiff (principal or 
agent, it makes no difference), whereas the essence 
of the action is that no relief can be granted with- 
out accounts being taken, the suit must be dcemed 
one ‘for an account.” What is known asa suit 
for an account is a special form of suit—a special 
process being required to take an account. The ex- 
pression “ suit for account” in Art. 31, Sch. II, 
Provincial Small Cause Courts Act, is used in the 
well-known technical sense of the term. The bare 
fact that some gort of arithmetical process is in- 
volved in the decision. does not render the suit a 
suit for account, While this is undoubtedly true, 
care must be taken to distinguish this class of 
suits from those, where account taking in the strict 
sense, is of the very essence of the claim. 
. The plaintiff's firm advanced monies to the de- 
fendant and the latter conaigned goods for sale on 
commission. The defendant was credited with the 
sale-proceeds and debited with the commission and 
various kinds of charges The plaintiff's firm thus 
held a dual character of creditor and agent, the 
defendant's position being that of debtor and prin- 
cipal. The plaintiff brought @ suit professedly for 
a specific amount : 

Held, that though the suit was by ‘the agent, it 
would be obligatory upon him to render an account 
in the action itself; if called on to do so. Ifthe 
bona fides of the sales were questioned, the agent 
would be under a duty to render an account. 
Similarly it would be open to the defendant ‘to 
challenge in this very suit the expenses debited 
against him. The suit, therefore, waa not cognizable 
by a Small Cause Oourt, being one for accounts. 
K. K. Asput Rasim Rowragr v, M. J, JAMALUDDIN 
Banis & Co. Mad. 806 
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having ,been informed that the son was selling 
liquar without license got hold of a gentleman, 
named H and induced him to order from. the son's 
shopa bottle of whisky and a bottle of gin’ to be 
delivered to him at N- Accordingly the order was 
taken and when H wentto get the whisky and gin, 
it was placed inhis carand he paid for it. The 
petitioner was present and the money in payment 
of the liquor was actually given to him: 

Held, that theson was merely acting as the 
agentof H for the purchase of whisky and gin from 
the petitioner at G where the petitioner was perfectly 
entitled in law to sellit. The mere fact that the 
delivery by the agent tohis principal took place in 
N and that the money was paid tothe vendor in N 
did not mean that the sale took place there. The 
fact that delivery was made in N and that pay- 
ment was made to the petitioner in N did not alter 
the case. Mitau MAL v. EMPEROR Lah 648 
Punjab Land Revenue Act (XVII of 1887), 
8. 28—Rules by Financial Commissioner, r. 20, 
sub-cl. (1)—“ Same "- in “pay the same ` refers to 
all land revenue. 

The word “same” in the expression “ pay the 
same ™ in sub-cl. (1) ofr. 20 of the Rules framed 
by the Financial Commissioner under s, 28, Punjab 
Land ‘Revenue Act, refers to all tha land revenue 
and -not merely to the land revenue which has been 
collected by the lambardar. ADvOOATE-GENERAL, N. 
W.: E. P. v, Mreasan Suan MIR Azam Pesh. 406 
Punjab Pre-emption Act (| of 1913), 

.(sixthiy) Walvar—Contract with third party not 

tn, existence;--Property offered for sale—Pre-emp- 

- tar declining— Whether amounts to waiver— Hindu 

joint family—Membere, if “co-sharers” — Waiver 

: of right of pre-emption by manager, tf waiver by 

_ all members. 

The right of pre-emption can be waived bya pre- 
emptor when property ia offered to him for sale before 
a definite contract of sale with any other person has 
come into existence and such person has refused to 
purchase the iproperty or intimated hia intention of 
not purchasing the property. , : 

The word “co-sharer” is not the right ward to use 
as regards the joint property of a joint Hindu family. 
The members of the family are co-parceners but have 
no “share” until there is disruption ofthe family. 

- A waiver of the right to pre-empt by the manager 
of a joint Hindu family operates as acomplete waiver 
by allthe members of the family. Kaenat RAM 
Seanma v LAHORI Ram Lah 925 
Punjab. Regulation ‘of Accounts Act (| of 

1930), 8.2 (9)—“Trader"—Money-lender, if a 

“trader”. 

A “money-lender” does not fall within the definition 
ofa “trader” as given in Act Lof 1930. BADRI PersaaD 
v. BANWABI LAL Lah. 824 
Punjab Tenancy Act (XVi of 1887), 38. 50, 77 

(3) (@)-—-After death of occupancy tenant his sons 

taking possession of occupancy lund—Dispossession 

by landlord—Sutt by sons for possession—Suit 
is one under s, £0 and exclusively triable by Rev- 

: enue Court. : 

Where after the death of an occupancy tenant his 
sons are in possession of the ocecupancy land of their 
father and the mutations are also effected in their 
names but the landlord dispossesases them from the 
land; a suit by sons tu recover possession of the 
occupancy land is one under s. 5!,Punjab Tenancy 
Act, and is, therefore, triable exclusively by a Re- 

_ venue Court Baunzuv JAMBA Lah. 326 
———— S, 100—Suit exclusively triable by Revenue 
+ Court tried by Civil Caurt—Question of res judicata 


GENERAL INDEX 


Punjab Tenancy Act—concld. ” 


involved—Decree passed if can be registered 

under s. 100 asdecree of Revenue Court. 

If a suit ander s. 50, Punjab Tenancy Act, ex- 
clusively triable by the Revenue Court is tried by 
the Civil Court, the decree in such suit cannot be 
registered under s 100 Punjab Tenangy Act, as the 
decree of the Revenue Court when a question of rea 
judicata is raised in such suit owing to some decree 
ofthe Révenue Court. BAUNKN ?. JAMBA Lah. 326 
Putni sale—Duty of purchaser to enquire as to 

terms of tenure. , ne 

When purchasing a putni tenure ata sale, it is 
the duty ofthe purchaser to enquire as to the terms 
of the putni tenure, and if he does not make proper 
enquiry, he must suffer the consequences FAKIR 
Cuanpra Ray v. SIR Besor OHAND Manatas Cal, 638 
Rallways Act IX of 1890),S 72—Risk-note Form 

B, proviso—Non-delivery of whole consignment 

—Liability of Railway Company—Burden of 
proof—Nature of evidence to be adduced by Railway 

ompany. 

Company the Risk-note Form B no doubt, the Rail- 
way Company is freed from all responsibility for any 
loss of the consignment arieing from any . cause 
whatever except upon proof that such loss arose 
from the misconduct of the railway administration's: 
servants. But there isa proviso which has been 
introduced recently and which considerably modifies 
the obligations of the Railway Oompany. Undér 
the proviso, in the case of non-delivery of the whole 
consignment, where such non-delivery is not due to 
accidents-to trains or to fire, the railway adminis- 
tration is bound to disclose to the consignor how the 
consignment was dealt with throughout the time it 


“was in their possession or control and to give evi- 


dence in respect thereof and if misconduct on the 
part of the railway administration cannot be in- 
ferred from such evidence, then only the burden of. 
proof ig shifted tothe consignor. The evidence of 
the Railway Company in this respect must be all 
the evidence which the railway administration con- 
siders desirable toavoid a fair inference of mis- 


- conduct keeping in mind the provisions of s. 114, 


Evidence Act. A Railway Company, therefore, will 
be liable if they fail to account as to how the con- 
signment was dealt with orfrom the evidence ad- 
duced in regard thereto an inference of misconduct 
can be presumed or if misconduct is proved. 
M. & S. M. Ramway Co., Lrp.v GARIMELLA SaTyanage 
YANA 7 Mad. 738 
Rangoon City Municipal Act ((VI of 1922), 5. 13 
(2)—S. 13 2, if applies to Mayor—Mayor 
disallowing censure motion against him— 
Member, 17 can file suit under s. 45, Specific Relief 
Act (I of 1877). f y 
Kan of 8.13 (2), Rangoon City Municipal 
Act, can be applied in the case of a Mayor as in 
the case of any other Conucillor. : 
Where a resolution of non-confidence in the 
Mayor, by a member of the Rangoon Corporation is 
ruled out of order by the Mayor, the member 
has his remedy under s. 13 (2), Rangoon City Muni- 
cipal Act. He cannot file a suitunder 8. 45, Specific 
Relief Act, making it incumbent on the Mayor to 
allsw the moving of the censure motion, ALAN MUR- 
RAY v. L. H. WELLINGTON ' Rang. 158 
——— Sch. 1, r. 6—“Substantive proposition” — 
Vote of non-confidence, whether such proposition. 
Obiter.—The words “substantive proposition“ 
connote the idea of something put forward on which 
the Ovuncil can, if it desires, take subsequent 
action. A ‘vote of non-confidence is a mere resolution 
of protest, which by itself admittedly need not 
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necessarily be effective. A vote of non-confidence is 

not, therefore, a “substantive proposition.” ALAN 

MupRAY v. L H. WELLINGTON Rang. 158 

Record of Rights—Entry in—Presumption as to 
earlier state of things. 

The Record of Rights raises a strong presumption 
ju favour of the recorded holder, but it is presump- 
tive evidence cf the state of things at the date the 
Record of Rights was prepared, and cannot ordinarily 
raise a presumption in favour of the recorded holder 
of possesion at some earlier date. BEROJULLAH 
SARKAR V. AYATULLAH AKAND Cal. 706 
-— ~ - Entries in—Value of, 

The importance and weight of-entries in the 
Record of Rights varies with the circumstances of 
each case, TAHILRAM Taokcuanp “a. MIRAL 

Sind 549 

Registration—Dissolution of partnership—Division 

of immovable properties— Document evidencing such 

division according to respective shares of partners 
not registered—If admissible. 

To speak of a transfer of title from the partner- 
ship tothe partners individually as the reason for 
insisting upon the registration of a document, 
drawn up on the dissolution of the partnership and 
embodying the settlement between the partners ae 
to their respective rights on settlement of the ac- 
counts of that partnership is not a correct way of 
putting it; because a partnership is nota legal 
entity like an incorporated body, and during the 
subsistence of the partnership, the title to immov- 
able properties brought into tbe partnership 
or purchased with its funds vests in the partners 
and not in the partnership as such. It follows 
from the provisions in s. 253, Contract Act, 
that all immovable property purchased with 

artnership funds must be deemed to be held 

ythe partners as joint owners. Though such a 
document is, therefore, not a transfer from the 
partnership to the individual partners, there can be 


no doubt that, a settlement arrived at on a dissolu-' 


tion might vest the immovable properties of the 
partnership in the former paitners in proportions 
very different from the interests held by them dur- 
ing the subsistence of the partnership, A question of 
registration may arise in such cases. But where there 
has been no suggestion anywhare that during the 
partnership stage the partners were not entitled to 
equal shares and if allthat happened at the time 
of the execution of the document was that their 
respective rights and the liabilities were fixed in 
particular ways as regards the movable assets and 
that as regards the immovable property, they con- 
tinued to hold the same shares in them as they had 
prior to the dissolution, the document cannot be 
rejected as inadmissible on the ground of non- 
registration, Panyam TuiRUMALAPPA v, ALASYAM 
RAMAPPA Mad. 639 
Registration Act (XVI of 1908)—Scope of — Do- 
cumenis and not transactions are affected. 

The Registration Act strikes only at documents 
and not at transactions anl ifthere is no document 
in existence, the question of an agreement which is 
found to be a purely oral agreement as coming 
within the mischief of the law of registration does 
not at all arise. GokuLouanpRa Law v. MoHAMMAD 
Din Cal. 832 
s. 17—"Declare' in 8. 17 (1), if implies 
declaration of will or mere statement of fact— 
Partition deed causing change of legal re- 
lation—Whether declaration—Letter contuineing 
admission of partition, whether amounts to 
declaration—Declaration of rights of parties to 
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certain pieces of land in award—Award, if should- 
be registered. á $ 

In s. 17 G), Registration Act, the word ‘declare’ 
implies a declaration of will, not a mere statement 
of fact, and “a deed of partition, whichcauses 8, 
change of legal relation to the property divided 
amongst all the parties to it, is a declaration in the 
intended sense; but a letter containing an admis- 
sion, direct or inferential, that a partition once took 
place, does not “ declare “a right within the mean- 
ing of the section. The distinction is between a. 
mere recital of a factand something which in itself 
creates a title. 

Where the arbitrator in an arbitration proceedings | 
is asked to settle disputes between parties relating 
to ownership of. three plots of land and he gives- 
his decision that two of them belong to one party 
and the remaining to the other, this decision in, 
the award operates as a declaration of the rights of 
the respective parties in these lands andthe award 
is an instrument which initself creates title and, 
thérefore, is compulsorily registrable under s. 17 
and is inadmissible in evidence under s. 49, if not 


registered. VARISIMUTHU CHETTIAR 9. SAMIMUTRU 
O4ETTIAR | Mad. 646 
s. 17 (2) (Vi)—-Umregistered_compromise 


decree referring to conveyance of property is ad- 
missible under old provisions of section to prove 
completed conveyance. 

An unregistered compromise decree referring to 
an out and out conveyance of the property, could, 
under the old provisions of s.17 (2) (vi), Registra- 
tion Act, be received in evidence not only for ʻa 
limited purpose for proving an agreement to convey 


but to - prove the completed conveyance of the 
property. Kopota AMBU Narr v. Ursa AMMA 
Mad. 733 





8, 49 — —Partition of joint Hindu family 
~ Deed unregistered~—Admissibility to prove terms 
and severance of status i 
Partition arrangement reduced to: writing but not 

registered is inadmissible for proving.the terms of 

the partition though affording. evidence of a division 

of status." AMBI v, KELAN Mad 218 
77—Suit under—Duty of Court—Court 

is concerned with genuineness of document and 

not with its validity. 

In a suit under s. 77, Registration Act, all that is 
required to be shown by the plaintiffs is whether the 
document was executed or not, (or also in some cases 
whether certain requirements of the law as to pre- 
sentation for registration have been complied-with). 
In such cases the Oourt is concerned not with the 
validity but with the genuineness of the document 
sought to be registered, that is, whether the docu- 
ment has been executed by the person by whom it is 
alleged to have been executed. U Tz Zain v. Daw 
TuauNnc Rang, 140 


Rellgious Endowments Act (XX of 1863), s. 14— 
Suit under, if maintainable against person intrud 
inginto management without authority. : 
The remedy which is given unders. 14, Religious 

Endowments Act, which ig a sortof a summary 

remedy is to be obtained only against those persona - 

in whom the properties of the institution have been- 

duly vested for the purpose of management. In other . 

words, the section contemplates that in a suit under. 

this section the Court has not to pass any order 
against a person who is alleged to have intruded 
into management without authority, but that the 
only question to be considered is whether a person 
in whom property has been vested should be removed 
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for misfeasance or malfeasance. NAGAPPA RAMAYA 
Bas Bauer v. Santappa PANDURANG PAI Bom. 145 
Res Judicata—Applicability to consent decrees— 
Previous suit by plaintiff for refund of taxes paid 
by him on behalf of defendant who had agreed to 
” pay them—Defendant denying nothing and consert 
decree for whole claim to be paid by instalments 
passed—Subsequent suit for refund of taxes subse- 
quently paid, against same defendant—Defendant is 
estopped by res judicata from denying liability — 

a Procedure Code {Act V of 1908), 3.11, O. VIII, 

T. 5. 

Oongent decrees cannot, merely because they are 
consent decrees, prevent the application of the 
doctrine of res judicata Very often, no doubt, they 
do prevent it, but that is because there is nothing to 
show that the parties in consenting to a deeree, really 
intended that the decree should be the final decision 
of their disputes. 

A previous suit was filed by plaintiff against 
defendant in which plaintiff claimed arrears of rent 
with interest and also refund of Municipal taxes 
paid by him on defendant's account. In the plaint 
Specific reference was made to the «greement and to 
defendant's liability under such agreement to pay 
“all the taxes relating to the said plot.” The 
defendant in his written statement denied nothing 
and no reference at all was made to the Municipal 
taxes. A consent decree was passed forthe plaintiff 
for the amount claimed, payment to be made by 
instalments. In a subsequent suit by the plaintiff 
against the same defendant for the refund of the 

unicipal taxes paid by him subsequently he claimed 
that the liability of the defendant to pay taxes was 
res judicata: 

Held, that asthe defendant in the previous suit 
did not deny his liability he must under O. VIII, r. 5, 
Civil Procedure Code, be deemed to have admitted it. 
He did not put the matter in issue because he had 
no contention to raise and by consent decree he 
intended to decide the dispute once for all in plain- 
tiff's favour. The defendant, therefore, was estopped 
froni-pléiding that he was not liable to pay the taxes 
in question and the decree in previous suit operated 
as'res judicata. Daugwas M,°' VENKATACHALAPATHI 


Iver,’ LAKSHMANA lyse v. Crry’Cingaa ©o., LTD. 
a i "> Mad. 649 
= QOonstructive. Sre Civil Procedure Code, 
"1908, s. 11 Expl. (iv) - Mad. 590 
mn Constructive — Execution proceedings— 





Objections by judgment-debtor premature and mis- 

conceived—Dismissal of—Transferee Court to 

which decree is transferred for execution, if barred 
‘from deciding such objections. 

Where in execution proceedings the objections 
raised by the judgment-debtor are: premature 
and misconceived, their dismissal, even if such 
dismissal be considered to be one on merits, does 
not prevent another Court to which the decree is 
sent for execution from coming to an independent 
decision untrammelled by the rules of constructive 
res judicata Bris BEHARI LAL v., Paunni Lau All, 376 
——_—-— Issue raised in previous suit but not decided 

—Subsequent suit raising same issue, if barred. 

M created an equitable mortgage in favour of N 
and subsequently mortgaged the same property to 
K and then again to J. N instituted a mort- 
gege suit against M and impleaded K and J. An 
issue as to the validity of the equitable mortgage 
of N was raised in the suit but during the pen- 
dency I purchased the right on the mortgage of N, 
got himself substituted as plaintif and compromis- 
ed the suit and the issue was not decided. A com- 
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promise decree was passed against M but the suit 
was dismissed as against other defendants. K sub- 
sequently executed a conveyance in favour of R 
who brought a suit to enforce his mortgage right 
and for declaration that his right was not subject to 
the equitable mortgage purchased by I: 

Held, that the compromise decree was no bar to 
the plaintiff's obtaining a declaration that his 
Mortgage was not subject tothe equitable mortgage 
of 1. The decree on the contrary helped the plaint- 
iff to obtain such a declaration, Epranm Hazır 
Ismaty v. OFFIOIAL TRUSTEE Cal. 580 


Revislon—Case prima facie time-barred—Order of 
lower Court without adjudicating on question of 
limitation— High Court, if can interfere in revi- 
sion. Rang. 134 
The High Court can interfere in revision in a case 

which is on the face of it time barred and where 

the Assistant District Judge has made an order 
without adjudicating on the question of limitation. 

OnraTTAL Trapine Co., Lrp. v. Manim OHANERA Dag 

Rang. 134 

Saie-of Goods Act (Il! of 1930), 88. 20, 39. Sze 

Punjab Excise Act, 1914, 8. 61 (2) (a) 648 


Second appeal— Finding of fact— Finding as to 
adverse possession, if oneof fact — Trial Courts 
finding reversed by lower Appellate Court— High 
Court, if can enquire inte method adopted by such 
Court and see tf finding is justified 
A finding of adverse possession to some extent must 

be a finding of fact, but more particularly in a case 

where the judgment of the lower Appellate Court is 

a judgment cf reversal, the High Oourt may enquire 

into the method adopted by the lower Appellate 

Gourt in coming to its conclusion, and enquire whe- 

ther the adyerse possession as found is supported by 

evidence, and whether the finding, which is said to 
be based on the proper legal conclusion to be drawn 
from the settlement and mutation records is justified. 

BEROJULLAH SARKAR v. AYATULLAH Akanpd Cal, 706 


—_——— Point of law ‘on facts held to be proved 
by lower Appellate Court, tf can be entertained. 
‘A point of law ot the facts held to be proved by 

thelower Appellate Court, may be entertained in 


second appeal. 
Durar PANDEY v. NANDA Bungar All. 226F B 


Question of ldw--Inference as to nature 
of tenancy from facts found is question of law and 
can be gone into in second appeal. 
The question of the nature of the tenancy is a 

mixed question of fact and law. The inference as 

to the nature of the tenancy from the facts found is 

a question of law which can be gone into in second 

appeal, DarcamaM v. MUBAMMAD ZAYAUDDIN 

Pat. 562 


Sikh Gurdwaras Act (VIIL of 1925) s. 2 (4) 
d) dv) “Office "y in s 2104) (Ù, whether also 
relates to performance of rites and ceremonies 
in course of private worship. | 

. The use of the word “ any ri:uals or ceremonies " 

in the latter part of the definition of “ office” in 

a. 2 (4) ui; Sikh Gurdwaras Act, as opposed to the 

word “ public worship ” in the first part is signifi- 

cant and seems to indisate that the rituals or cere- 
monies referred to in the second part may be in the 
course of private worship, Ram PIARI v. SARDAR 

SINGH Lah, 262 


=.8. 8—Whether there can be ;" hereditary 
office-holder” im case of institution of private 
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, worship—Persons,, held. were hereditary ofice- 
holders and competent to apply under s. 8: i 
There seems to be no good reason why. there 
should not bea private place of worship, with a 
succession of office-holders.. The main point of dis- 
tinction between a public and a private place of 
worship. is that the public can resort to the former 
as. a matter of right, while they cannot do so in the 
case of a private place of worship. Where, there- 
fare, the widow and daughters of the founder of the 
institution of worship have been managing the in- 
stitution after the death of the founder and have 
appointed Granthis for the performance of the reli- 
gious ceremonies, they are hereditary. office-holders, 
even if the institution is a private one. The widow 
and. daughter can, therefore, apply under s. 8 of the 
Gurdwaras Act. Ram PIARI v. SARDAR SINGH 
Loh. 262 
-——— $8. 8,10, 3—Denial by plaintif that-in- 
stitution was at all a place of worship—Plaintiff 
should petition under s. 10 and- not. under s. &. 
Obiter.—If a petitioner. denies that an institution 
claimed as a Gurdwara under 8 7 is a place of 
worship at all, whether public or private,.no petition 
under s. 8 is competent and “his proper remedy - in 
such a case is a petition under s. 10. Ram PIARI v. 
Sarpar SINGH . Lah. 262 
z 8. 16 (a) (Il) —Institution held’ to be esta- 
blished- and used for public worship. A 
` Held, that the Gurdwara Baba Narain Singh had 
been used for public worship of the Granth Sahib 
by. the Sikhs even since the time of the founder, 
that there was enough evidence to justify the in- 
ference that the institution was established for public 
worship. Ram PIARI v, SARDAR SINGH Lah. 262. 
Specific performance—Decree for executionof 
sale-deed—Decree, if itself transfers title—Pro- 
perty vests. in judgment-debtor till execution of 
sale-deed— Court, whether can execute deed in 
execution for specific performance. where. judg- 
ment-debtor is prohibited- by statute from.trans-. 
ferring his propertyi-- `." sees we) os 
A decree for specific performance only declares 
the right of the decree-holder to have a transfer of 
the property covered by, the'decree executed in his 
favour. The decree” by itsélf does not transfer 
title, That this is so is apparent from the fact that in 
order to get-title to the property the decree-holder has 
to proceed in execution in accordance with the provi- 
sions of O. XXI of the Civil Procedure Code. So long 
as the sale-deed is not executed in favour of the dec- 
ree-holder either by the defendant in the suit or by 
the Oourt the title to the property remains vested 
in the defendant and till the execution of the sale- 
deed the decree-holder has no right to the posses- 
sion of the property. It is only the execution of 
the sale-deed that transfers. title to the property. 
The sale-deed executed by a Court in pursuance of 
a decree for specific performance is a transfer by 
the Court on behalf of the judgment-debtor and it 
is-the title of the judgment-debtor to the property 
that is transferred by the sale-deed executed by 
the Court. Ifthe judgment-debtor is precluded from 
transferring his property by some statutory provi- 
sion, the Court cannot, in violation of that provi- 
sion, execute a sale-deed of the property. HAKIM 
Ewavat ULLAH v. KHALIL ULLAn Kuan All. 436 
Specific Relief Act (1 of 1877), 5. 15. Sze Con- 
tract 173 
————- 88. 18, 25: (b)—S. 18 cope of — If makes 
contracts invalid —Person agreeing to let—Coven- 
„ant to do things necessary to make transfer effec. 
tive, if implied, à 
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Section 18, Specific Relief Act, lays down certain. 
rights which the.purchaser or the lessee of a. pro- 
perty has against’ the vendor or lessor who Having an 
imperfect title thereto contracts to sell or let. It 
does not make the contract invalid. | 

Ifa person agrees to let, there isan implied’ cove- 
nant on his partto do all things necessary to. make 
the transfer. effective. If the lessor is in a position 
to do all things that are necessary for completing 
the title of the lessee, there’is. no reason why the 
contract to lease could not be epecifically enforced. 
GoxuL OBANDRA Law v. MOHAMMAD DIN Cal. 832 
——— s, 19 — Plaintiff not debarred . from 

claiming specific, performance — Compensation, if 

can be awarded. É i A 

Under the provisions of s. 19, Specific Relief Act, 
the Court. has power to award compensation to. the 
plaintiff for breach of a contract if the plaintif has. 
not debarred himself from claiming specifie pér- 
formance of the contrast.. GOKUL OHANDRA DAW. V. 
MocamMad DIN : << Cal, 832. 
————- 8.25 (b). Sres. 18 Cal. 832, 
——— S 27-A— Right of, specifie performance 
_ of oral agreément to lease, tf abrogated by 8, 21-44 

The object of s. 27-A, Specific Relief. Act, is: not. 
to take away theright.to claim “specific. performances: 
in cases where.euch right" existed before thé intro-. 
duction of that section in the Specific Relief Act. If 
there is a valid oral agreement to lease, and it hès, 
not been followed by a. formal or effective “ transfer,. 
it. can still be specifically enforced, But. if the 
agreement to lease is not’ oral but i8 as indicated 
ing. 27-A, in order to enable the. lessor to claim. 
specific performance, he nitist show that the contract’ 
on which he relies fulfils all the requiréments of. 
s. 27-A. Section 27-A. does not abrogate the right to 
the specific performance ‘of an oral agreement which 
is given by s. 12, Specifié Relief Act. Goxun OvAnp- 
ra. Law.v. MOHAMMAD DIN Cal. 832. 
——— 8,42 see Vivil Procedure “Oode, | 1908, 
. O. XXI, r. 102. a Ee B62: 

~ 8 42—Mortgage : óf occupancy rights 


Y Redemption . ‘mutdtion’ ditestéd—Deularatory Sutt. 











of action. : ; 

In suits for declaration of title to immovable 
property by persons in possession, the condition pre- 
cedent for giving a fresb. start is that there should 
be an attempt at ouster of the plaintiff by the op- 
posite party ; for instance where the opposite party 
applies for partition or brings an ejectment suit. 
on the etrength of the wrong entry. ae 

In the mutation it was shown that a certain 
mortgage of occupancy right had been redeemed, 
The mortgagee instituted a suit for a declaration. 
that only certain khasras had been redeemed and 
the other was wrongly included in the mutation. 
He alleged that he had got a correction mutation eD- 
tered but it was rejected; The mortgagee was in 
possession of the property in suit : | M . 

Held, that the proviso to s. 42, Specific Relief Act, 
was no bar, the plaintiff being in possession. The. 
plaintiff was consequently well within hie rights in 
bringing a suit for declaration; | h 

Held, also that the cause of action arose when the 
redemption mutation was attested. The mere fact 


that the plaintiff himself triedJo get the correction | 
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made but failed, gave him nofresh cause of action. 
AzızUR RAEMAN v, ABDUL Raatm Pesh. 486 
~ S. 45. Sze Rangoon City Municipal Act, 

1322, 5.13 (2) hi : 158 
Stamp Act (I of 1899), s. 36 —". Applic- 
ability—Original lost and copy admitted ` as 

. secondary evidence—Appellate Court, ‘if can 
consider whether.secondary evidence hag been pro~ 

~ perly admitted, : * 
Where the original has been lost and the trial Court 
admits its copy as secondary evidence, in appeal 
the Appellate Court is entitled to consider whether 
the secondary evidence has or has not been proper- 
ly admitted. Section 36, Stamp Act, applies only in 
case of original document and there is no question 
of its application to this case. Bgaawan DAS-GANGA 
AM V.. AMARDAS SHAMDAS Pesh. 312 
Succession Act (XXXIX 0f 1925),:8. 214—-Succes- 
sion to impurtible raj is by survivorship—Decree 
obtained by Maharaja of impartible raj for'posses- 
- ston of property and for costs—Successor applying 
. for exesution of decree for costs—Succession certifi- 

` cate, if necessary. 2 wa 

: eetion 214, Succession Act, does not require & 
certificate in respect of a debt due to a person 
claiming it by survivorship. Succession to an.im- 
partible raj is decided by the rule of survivorship. 
..-Where a Maharaja of.an impartible raj. governed 
by :the rule of primogeniture obtained a decree for 
the..recovery of possession of certain property and 
for costs ofthe suit and upon his death his.succes- 
sor applies for the execution of the decree for costs, 
no. succession certificate is necessary as the suc- 
cessor. takes the estate by survivorship and ‘as the 
decree for costs is itself a part of the estate being 
merely re-imbursement for expenses incurred in con- 
ducting litigation for recovery of part of the 
estate. RAM RANBIJAYA PRASAD SINGH v, PARMATMA- 
NAND. SINGH Pat. 902 
8. 273. Ses Will 200 
~ 8,283—Issue of citation—Citation ordered 
but not issued—W hether sufficient cause. for-revole 
-ing probate—Burden to make out case for revoca- 
- tion — Citation though ordered not served—Hze- 
- cutor must show that there was no defect in 
substance, . $ : 

- An absence of citations in a case in which citations 
are ordered, but did -not issue, does not necessarily 
constitute-such a defect in substance -as will involve 
revocation of the probate, though it may-do so if the 
party claiming that citation should have been order- 
ed and served upon him can show a prima facie 
case for revocation which the executor is unable to 
rebut. In cases where citations have been ordered 
but.not served, the -burden of proof is then shifted on 
the executor to show that there was no defect of 
substance in the. proceedings in which probate wag 
granted. In.cases where citations have not been 
ordered, the party impugning the will on the ground 
of his non-citaticn must first show that he ought to 
have been cited, before the burden of proof is shifted 
to the executor to show that the defect in the -pro- 
ceedings was not one of substance and that-no just: 
cause lor revocation exists. -Evsoor .AuMap SERMA 
Va JAMAL A: MAD.SEBMA - Rang. 644 F B. 
me 5. 295--Where there is contention, proceed- 
ings must take the form of regular suit. - 
Under .s, 295, Succession Act, where there is con- 
tention, the . proceedings .must take the form of a 
regulay-suit according to .the Civil Procedure Code. . 
Itis’ not permissible . for the ‘Court to refuse to.make: 
a.fullenquiry,. :proceed .to decide the matter in a.. 
summnary-fashion;: faving his. decision - subjectito- 
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modification in a suit to be filed afterwards. Noor 
MOHAMMAD v. Mogaumap KARERM Mad 895 


Sugarcane Act (VIN of 1934),s. 7—Bihar and 
-Orissa Sugarcane Rules (1934), r.li—Purchasing 
agent, when liable under r 15. 

The purchasing agent is also liable under r. 15 of 
the Bihar and Orissa Sugarcane Rules (193%), if it ia 
found that the person acting on his behalf is ‘guilty 
unless it has been shown that the purchasing agent 
had used all due diligence to enforce the observance 
of the rules ‘and that the offence was committed with- 
BALA BUX v. EMPEROR 

Pat, 558 

Suits Valuation Act (VII of 1887),8. 8 —Gomort- 
gagee's sun — Olaim limited to his interest—Valua- 
tion for jurisdiction and court-fee. 

Obiter, where a co-mortgagee sues on a mort- 
gage limiting his claim to his share, for the par- 
poses of jurisdiction, the whole mortgage should 
be -regarded as a single cause of action In 
such a case under s. 8, Suits Valuation Act, 
the valuation for purposes of court-fee. cannot be 
different. Pser AMMAL v. N. 8. NALLUSWAMI PILLAI 

Mda, 995 

Tort—Defamation — Slander — Right of caste 
` panchayat in some societies to control morals of its 
members—Its power to make enquiries—Duty of 
members to give information at enquiry—Person 
giving such information without actual malice, if 
gutity of slander. : ; 

- Tn ‘some societies’ it is” well recognized that the 
members of the caste have a right to exercisé control 
over the ‘moral conduct ofall who are in the caste. 

In order to-exerciss that right, they are deemed to 

have the power to make inquiries and come to 

some conclusion which, if adverse to the person con- 
cerned, will lead to his being excluded from inter- 

Course with the other members of the caste. That 

being so, it naturally becomes the moral duty of 

all members of thecaste to assist in such inquiries 
and to-give such information which they believe in 
good-faith that they possess. A person, therefore, 
giving such information is within his rights in 
making statemeats and does not commit slander 
unless he is guilty of actual malice. DAULAT SINGA 

v, PREM SINGH Al. 797 

———— —Fraud—Essentidls —Motor hire-purchase 
contract—Hirer to deposit one-third of prize by 
cash or cheque and dealer before sending proposal 
form to company to satisfy himself as to ability 
of hirer to satisfy terms of agreement — Hirer 
falsely stating that required deposit was made by 
- cheque whereas actually it was made in favour of 
‘dealer by proimissory note—-Dealer knowing the 
fact—Representation held amounted to deceit and 

- dealer liuble for damages—Medsure of ‘damages, 
To establish the actionable tort of fraud or deceit 

the- plaintiffs have'to prove that defendants have, 

made to the plaintiff a wilfully false representation 
of a fact with the intent that the plaintiffs shouid 
acb on that repiesentation, and that the plaintiffs 
having “been induced to act upon it, have suffered 
loss. To prevent a false statement from being 
fraudulent, there must always be an honest belief 
in ity truth and one who knowingly alleges that 
which is false has obviously no such honest belief. 
The burden of” proof that a false statement was 
knowingly made by a defendant lies on the plaintiff, 
lf-a defendant has formed no belief whether the 
statement was true or false, and made it recklessly 
without learning whether, it was true or false, an 
action-will lie against lim ; ‘but not so if he care-. 
lésslp made ‘thë statement” without appreciating ‘the 


out his knowledge or consent. 
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importance and significance of the words used, unless 
indifference to their truth is proved, j 

The nature ofa company's business was to finance 
motor hire-purchase transactions introduced tothem 
by motor dealers. The terms of the hire-purchase 
contract were that the hirer was to make a pay- 
ment by cashor cheque, of not less than one- third 
of the price of the car, and also the insurance and the 
stamp charge for the agreement Before referring a 
proposal to the ccmpany, the dealer had to satisfy 
himself by proper enquiry that the hirer was a 
person who would carry out the terms of the hire- 
purchase agreement, In the proposal forms the hirer 
falsely stated that he had gent a cheque for the 
deposit amount whereas he had actually given a 
Promissory note to the dealer. The dealer knew 
while forwarding these proposal forms to the com- 
pany that the statements made therein were un- 
rue : 

Held, that the presumption was that the 
did not have, and could not have had, any Teens 
belief that the false representation was true though 
he honestly believed that he was justified in taking 
the amount in terms of promissory notes. These 
misrepresentations amounted to deceit. There was 
no doubt that they were made to the company to 
induce it to act upon them and that 88 & COR- 
sequence the company had suffered damage : 

Held, also that the damages to which the company 
was entitled was the measure of what they lost by 
entering into the transactions, UNITED Moror Finanog 
Co, v. komer Dan & Co, Mad, 931 
- Influw of water— Person, if can build em- 

bankment for protection against in flux of flood 

water—Injury to neighbour— Liability, 

It is lawful for a person to erect an embankment 
on his land to protect it from the influx of rain 
water from adjoining land and he is not responsible 
for injury caused by the water, being thrown on 
the land ofhis neighbour, SHANKAR 27, LAXMAN 

673 


: Nag. 
Traspass—A making complaint to Magis- 
trate to secure order directing B to pull down his 
building—Conditionalorder under s. 133, Criminal 
Procedure Code—Court if acts as agent of A~A, if 

bame against B. i : 

here A takes proceedings before a i 
against B to secure an order directing Pace 
down his building and the Magistrate issues a con- 
ditional order under s. 133, Criminal Procedure Code 
giving B the option either to do something or to 
appear before the Court and satisfy the Court that he 
need do nothing, at no time is A using the Court as 
his agent to attack B's property, and it would be 
wiong in such circumstances to regard Complainant 
A betore a Magistrate in a matter subject to exa- 
mination in the Criminal Courts, as being person 
who is trespassing against B, HARGOVIND v. Kika- 

BHAI ’ 
TAN ga ohh Nag. 957 

Vicarious liability — Common 

Applicability of doctrine—Deck te paR 
of ship, whether fellow sertants—injury to deck 


‘Owners’ liubilaty—Damages—Negligence of eras 
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taken to have engaged to encounter all risks which 
are incident to the service which he undertakes, yet 
he cannot be expected to anticipate those which may 
happen to him on occasions foreign to his employ- 
ment. Where, therefore, servants are engaged in 
different departments of duty, an injury committed 
by one servant upon the other, by carelessness or 
negligence in the course of his peculiar work, is not 
within the exception, and the Master's liability 
attaches in that case in the same manner as ifthe 
injured servant stood in no such relation to him. 
Regard being had to the nature of duties presumably 
assigned by the owners of a ship to the servants on 
board the ship, it would only be reasonable and pro- 
per to hold that the different classesof servants, the 
laskars on the one hand and the chief steward and 
Master on the other on board the ship, are engaged in 
different departments of duty so absolutely unconnect- 
ed with each other as to make their servants not 
engaged in a common employment, and an injury 
committed by one servant upon the other, by careless- 
ness or negligence in the course of his peculiar 
work, is not within the exception; and the Master's 
liability attaches in thatcase in the same manner as 
a the injured servant stood in no such relation to 
im. 

The owner of a ship must be presumed, in the 
absence of proof to the contrary, to have appointed 
persons of competent care and skill as doctors, and 
be is not liable for injury, if any, caused toa crew 
by the negligence of any of the doctors. 

A deck crew was on account of the negligence on 
the part ofthe chief steward and the Master of the 
ship, whose duty it was to look after the complaints 
in cases of sickness, and health and safty of thecrew, 
placed in a position of risk of life due to illness 
which had developed into an advance case of pthisis. 
Though his life was saved, he had been incapacitated 
according to medical evidence, from doing work for 
the rest of his life : 

Held, that the amount of damages he wasentitled to 
recover must be ascertained on the basis that he was 
not fit for any active service. The character of the 
work done by the Indian leskarsas deck crew was 
such as compelled them to undergo the rigours of 
the weather, when on high seas; and taking all things 
into consideration, it would uct be a low estimate to 
hold that 20 yəara of active service was enough for a 
laskar.. T. AND J. BROOKLEBANK, LTD., CALCUTTA v. 
Noor AaMaD Cal. 719 
Trade-mark—Infringement—Duty of Court—Its 

impression by looking at articles—~Proof of actual 

deception in ‘ passing off ` cases, if essential. 

In cases of trade-murk infringement the Oourt 
must exercise its own judgment from the impression 
which it obtains from looking at the exhibits in 
question. That is the safest if indeed not the only 
guide that the Court can have in such cases. It 
is no part of what it is necessary to prove in a 
“passing off" action that there has actually been 
deception. It is quite sufficient ifthe plaintiffs can 
prove the probability of deception. It becomes 
then what is known asa quia timet action. 

The Court refused to grant an injunction to an 
American firm of manufacturers of " Eveready " 
torches and batteries, against a Chinese Firm, 
trading in same goods in Kangoon. The Court held 
that any ordinary individual with ordinary powers. 
of observation who examined the articles side by 
side in a show case would not have the least diff- 
culty in telling that they were entirely different pro-. 
ducts apert. altogether from the fact that there was 
Ohbinese writing on.one of then? while there was 
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none on the other, NATIONAL Carson Co. v. SRI Sin 
& Oo. “ Rang. 597 
Infringement—Plaintiff selling goods in 
bags under particular pictorial representation— 
- Goods getting popularity—-Defendent selling simi- 
lar goods under similar bags—Pictorial representa- 
tion though named differently, general get-up very 
similar asto mislead customers—Plaintiff held enti- 

- tled to injunction—Damages, how to be assessed. 
The plaintif company sought to restrain the de- 
fendant from using their trade-mark and copying 
the get-up of their goods. Both parties’ sold in the 
Calcutta market a whole meal flour. Both sold flour 
in small bags of 23, 5 and 10 seers each. The 
plaintiff company started a mill in 1932, and adopt- 
ed a device 1epresenting ‘‘ Mother India" as a trade- 
mark and introduced sealed brcwn paper bags for 
marketing their flour These bags had panels of 
printed matter in Bengali and Hindi. The words 
“Bharat Mata” mark were printed on these bags 
but not in a conspicuous manner. The name of the 
mill was printed onthe back of the bag but not in 
a conspicuous manner. There was a large demand 
for their flour, and consumers asked for the" Bharat 
Mata” brand and looked for the picture on the 
bags and the get-up of the bags before purchasing, 
The defendante stamped on theirbags on back and 


front a small device representing “Mother India” . 


and called his flour “ Bharat Janani” flour. The 
defendant failed to show that the plaintiff's mark 
was common to the trade. The new bags of the 
defendant’s were superficially identical with those 
of the plaintiff thus being deliberate limitation of 
the plaintiff's, The defendants also failed to prove 
the user of the small device of the printed picture 
before the plaintiff began to sell his goods under 
the particular mark. The imitation was so close 
as to mislead ordinary persons from buying de- 
fendant'’s flour thinking it to be plaintiff's : 

Held, that there should be a perpetual injunction res- 
training the defendant, his servants and agenis 
from placing upon goods of their manufacture and 
from selling any flour to which there was affixed or 
stamped or otherwise applied any label or design 
which colourably imitated the figure of ‘“ Mother 
India" or on which the words “ Bharat Janani ` 
appeared. 

Held, also that if the plaintiffs could establish that 
their sales decreased after the defendant started to 
nse their bag (Ex. B), he would be entitled to the 
losa of profits resulting therefrom. If they could 
show that the average increase of the trade did not 
continue after that date, they were entitled to the 
loss of profit on such average increase of sales. 
Hooguty Flour Miris Co, LTD. ~v. NRITYANANDA 
Dorr Cal. 348 
Transfer of Property Act(IV of 1882), s. 6 (aj 

—~S, 6 (a), Transfer of Property Act (IV of 1882), 

if applies to family arrangements.) 

Section 6 (a), Transfer of Property Act, has no ap- 
plication to such family arrangements, OHHATARPAL 
Sinai v. Sant Bakusa SINGA Oudk 958 
8. 11—Sale of site of shop—LEnjoyment, if 
can be restricted. 
When the ownership of the site of the shops is 

transferred tothe vendee its enjoyment cannct be 
` restricted by the vendor by condition that the vendee 
should not convert the shop into two or more. The 
restriction isin contravention of provisions of. 11, 
Transfer of Property Act, DauLAT Ram 9, HAvRLI 
Brau : Lah..252 
——-—— 8, 51 — Lessee of land and premises near 

relation of lessor- Lease in year 1893 and -not 
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registered — Improvements made by lessee—Suit 

by plaintiff for possession — Principles of is. 51, if 

apply — Decree, conditional on payment of im- 

provement costs—Applicability of s. 60, Basements 

Act (V of 1&82)—Estoppel, if applies. i ; 

The principle of s. 51, Transfer of Property Act, 
applies to suitable cases on equitable grounds, 

Where the defendants who were the near relations 
of the plaintiff were allowed to occupy the plaintiff's 
premises and land under unregistered lease, as early 
as 16593, and the defendants spent money on im- 
proving the building without any protests from the 
plaintifis and the action of the defendants was not 
found to be not done in good faith, in a suit for posses- 
sion of the land andthe premises :: j 

Held, that the principles under s. 51 applied to the 
case anda decree should be passed conditional on 
payment of the umount spent by the defendant in 
improvingthe premises. ; 

Held,also that s. 60, Hasements Act, did not come 
into operation. : 

Held, further, that no question of estoppel arose, 
KARAN SING v. BUDH SEN All.135 
——— $, 52— Lis pendens~Scope—Application 

for leave to sue in forma „pauperis, in respect of 

property dismissed—S. 52, if applies. 

The doctrine of lis pendens as given in s. 52 of the 
Transfer of Property Act, is no more than this, that 
any dealing with the property iu su't bya party 
thereto cannot affect the rights of any other party. 
Where the Court dismisses an ay plication for 
leave tosue in forma pauperis in reepect of cer- 
tain property, no rights with respect to this property 
arise in his favour out of this order. Therefore, 
s. 52 cannot apply. Sasaupra Bar v. Saar DEO 
RADHA BALLABJI p Nag. 57 
— s. 53-A— Applicability to suits instituted 

after Aprill, 1930, the transaction being earlier in 

time, 

A statute which deals with substantive rights would 
not ordinarily be construed as retrogpective in its 
operation, It would operate only on facta which 
came into existence after the statute is passed, 
unless a contrary intention can be gathered either 
from express words or by necessary implication, 
The language of s. 53-A, Transfer of Property Act, 
itself is not clear or explicit on this point. But by 
necessary implication from other provisions of the 
Transfer-of Property Amendment Act, it can be in- 
ferred that the section was intended to have a re- 
trospective effect. Therefore, s. 53-A, would apply 
to actions relating to transactions completed before 
April 1, 1930, started after that date. 
Hosezn v. Jamrni NATH 
s. 53-A—If retrospective, 

The fact that s. 63, Transfer of Property 
(Amendment) Act, 1929, provides that certain sections 
shall not have retrospective effect does not give rise 
to the necessary implication that the other sections 
have such an effect. Section £3-A, Transfer of Property 
Act, is not retrospective. JAGDAMBA Prosap LALLA v, 
Ayopr Natu Roy Pat. 273 
——— S. 54—Immovable property in possession 

of tenants sold for Rs. 99—Deed, if requires 

registration, : 

Though immovable property is sold for Rs. 99, the 
sale-deed will require registration if it is, in 
possession of tenants as what is sold is only an in- 
tangible thing. ShAhAB-UD-DIN v. KALENDAR 

Lah, 746 


s. 54—Vendor selling property in considera- 
tion of certain decretal amounts due from him 
t0 vendee—Such amount, sf -price `, 


MOHAMMAD 
Cal. 41 
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Where the vendor agrees to sell certain property 
to the vendee in consideration of certain decretal 
amounts due from him to the vendee, the result 
of the arrangement is that ths decree amount 
changes its legal character and becomes purchase 
money inthe hands of the vendors and the’ amount 
is “price” within the meaning of s. 54, Transfer 
of Property Act. Marta Sura Renni v, Mana RAMA 
NARASU Mad. 444 
m § 555 01. 6 (b)——Lien under s 95, el. 

“6 (b), canbe excluded only by contract to cont- 
` TATY. a 
i The. lien given by a. 55, cl. 6 (b), Transfer of 
Property Act, can be excluded only by a contract 
to the contrary. Marra Sura Repprv. Manna Kama 
NARASU © - Mad. 444 

z—- §,58, SER Transfer of Property Act, 1882, 

s. 68 Pee 913 








— §,59—Equitable mortgage accompanied by 
memorandum in writing—Registration, when 
necessary~-Letter by mortgagor acknowledging 
loan, stating that title deeds were sent therewith 
and further title deeds would follow as collateral 
security for loan and that certain amount would 
“be paid monthly as interest —Letier held created 
mortgage and required registration. À 
-Ordinarily a mortgage by deposit of title deeds 

would bean oral transaction But, as a matier. of 

practice, it is not auusual for the deposit to be 
accompanied by a memorandum in writing, Ii there 
is such a writing, the question is whether it 
creates the mortgage or whether the mort- 
gage ‘is complete without the writing, the 
writing being merely the statement of facts 
which would evidence the mortgage. If the writing 
creates the mortgage, it must be registered, Every 
thing depends upon the memorandum in writing 
which ineach case has got -to be construed and 
the distinction may be very fine. Where the writ- 
ing explains the reason why the deeds are deposit- 
ed, and there is nothing but the writing to connect 
the deposit with the deed, the writing must be re- 
istered. 

BA mortgagor borrowed certain amount from the 
mortgagee and sent a letter the same day to the 
mortgagee acknowledging the loan, The letter stated: 
“ Ag collateral security for the due repayment of 
the loan of Ks 1,25,000 which you have this day lent 
and advanced to me [herewith deposit with you 
my principal title deed relating to my colliery 
property. I hereby also undertake to deposit with 
you the other title deeds relating to the said prop- 
erty and if any of the said last-mentioned title 
deeds happen to be not with me, I will procure them 
if possible, or else account for them. I further place 
on record that interest willrun on the amount at 
the rate of Rs. 3,000 \three thousand rupees) per 
month”. The letter was not registered : 

Held, that the letter created a mortgage and 
should have been registered,and as it „was not re- 
gistered, the mortgage: was not valid in law. 
Epgaurm HAZI ISMAIL v. OFFICIAL TRUSTEE Cal. 580 
—-—— 88. 67, 68, before amendment of 

1929)—Mortgage combination of simpie and usu- 

fructuary morigage—Mortgagee deprived of part 

- of security by non-delivery of possession—If he 
is entitled for decree yor sale unders. 67. 
Where a mortgage is a combinatiun of a simple 

and 2 usufractuary mortgage ond the mortgagee is 
deprived of a part of the mortgage security, by the 

mortgagor by ‘his wrongful act and non-delivery of 
possession, $ 68 ie), Transfer of Property Act ap- 
plivs to a case and -the mortgages has a right to 
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sue the mortgagor for . the mortgage money. 
Such a suit will lie under s. 67 for sale of the 
mortgaged property. KANHAIYA Progap v, HAMIDAN 

: ; All, 492 FB 


— 88.68, 58—Suit in respect of propert 
pending against person claiming title. to tt—Suc 
person not in possession—Mortgage by him of that 
property — Mortgagee aware of these facts—Deed 
Stipulating repayment of mortgage money within 
year of final adjudication of pending suit —~ 
Suit decided against mortgagor who “was given 
only tenancy rights over certain part of properties 
—Subsegient ‘compromise between parties—Mort- 
gagor getting more valuable rights—Suit by mort- 
gagee before stipulated period—S. 68 held did not 
apply—Compromise held not wrongful act of mort: 
gagor within s. 68 (1) (c)—Mortgage did not ‘come 
within 3. 58 aa EA. 
When a suit in respect of certain property was 

pending against a person, he executed a mortgage 

in respect of that property of which.he was not in 
possession but to which he claimed to be entitled, 

The mortgagee was well sware of all these facts: 

The deed stipulated that the mortgage amount*was 

repayable within 'a year from the date of the final 

adjudication of the pending suit. The result’ of 
suit was thatthe mortgagor was declared not entitled 
to any of the properties but he only got tenancy rights 
over part of them. ‘Subsequently the parties came 
to a compromise andthe mortgagor who gave up his 
rights under the compromise obtuined more valuable 
rights. The mortgagee filed a suit on his mortgage 
and claimed to be entitled to sue forthe mortgage’ 
money immediately without waiting for the stipu- 
ined period under s. 68 (1) (c), Transfer of Property. 


~ 





et : 

Held, that s. 68 did not apply to the case, as the 
mortgagee was well aware of the fact that the mor* 
gagor was not in possession of the properties or that 
he had no more thana doubtful or disputed claim 
over them, For thesame reasons, the transaction did 
not amount to a mortgage within the meaning of 3.58, 
of the Transfer of Property Act. Ng 

Held, also that. the compromise could not be con-* 
sidered a wrongful act or default of the mortgagor 
depriving the mortgagee ofany part of the mortgage 
security within the meaning of s 68 (1) (o). Gaza* 
NAND AGARWALLA v. PRAYAG Kumari Desi Cal. 913 


- S. 78—Gross neglect, what is—Prior mori- 
gagee allowing mortgagor to retain title deeds and 
delay registration—Subsequent mortgagee satisfying 
himself that there-was no encumbrance on prop- 
erty and taking mortgage—Prior mortgagee 
held guilty of gross neglect. say as eat oe 
Any act or omission on the part of the prior mort; 

gagee which has enabled the mortgagor to deal with 

the property as if it was not encumbered would be 
gross neglect within the meaning ofthe s. 78, Trans- 
fer of Property Act. Failure to secure the title 
deeds or thedelay in registration are circumstances 
each standing by itself may not- be evidence.of 
negligence, but both circumstances taken together, 
coupled with the other conduct, may be evidence of 
gross negligence. A ia 

Where a prior mortgagee allowed the mortgagor to 
retain the title deeds of the mortgaged properly and 
alsoallowed him to delay registration in order to 
enable him to secure the necessary funds for pay- 
ment of the amount due to him, that is, to raise the 
money by borrowing or by selling any of his proper- 
ties and a subsequent mortgagee after satisfying 
himself that there was no encumbyance on the pro 
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perty took the mortgage of the property and regis- 
tered it: . 

-Held;that the prior mortgagee was guilty of gross- 
negligence withia the meaning of s. 78, Transfer of 
Property Act. ©. K. Samararorr OtETIY 2. P. 
THANGAVELU CuETTY OE arene Mad. 757 
— ro 88: 83, 84— Mortgage deed not indicating 

-that morigagees advanced money except in indivi- 

„dual capacity —-Death of one of mortgagees—Deposit. 

. by mortgagor under s. 83 to account of surviving 

morigagees_and to estate of deceased. mortgagee im- 

pleading his:sons and heirs—One son found. not 

entitled to any mortgage money—Interest. ceases to 
~runfrom date of deposit—Deposit made to account 

- of persons named and not to estate of deceased mort- 

_gagee—Some persons named not entitled to money— 

= Enterest does not cease to run from date of deposit. . 

- Where there is nothing in the mortgage deed to 
indicate that the mortgagees advanced -the money 
otherwise than in their individual capacities and 
where after. the death .of one of-the mortgagees the: 
mortgagor makes a deposit under s. 83, Transfer of 
Property Act of the: full amount. due to the account of 
the surviving.mortgagee and to that of the estate of 
the deceased mortgagee expressly or by necessary 
implication, impleading his sons as his heirs and it is 
subsequently found that one of . the sons had no 
right to any part of the mortgage money,: interest 
ceases to run from the date of the deposit (or possibly 
from. the time when the notice required by s; 83 has 
been served on those entitled to recover the money). 
@n the other hand, if the deposit is made to the 
account of certain persons named and not.to the estate 
of the deceased mortgagee in such a way that only 
the persons named can recover the amount deposited, 
interest. will not cease to run if some of the persons 
named are not entitled to the money. Ram. GOPAL v, 
Lacuman Das Pat All, 509.F B 
7 8, 92—Limitation against subrogated mort- 
; gagee—When starts— Pleas, to save limitation. . 

- The- rights of the subrogated: mortgagee are. the. 
rights of the original .mortgages before he brought 
the suit and. time, begins to. run from the original 
date :of.the. mortgage. . The- sukrogated,. mortgagee 
oan, therefore, put forward to save limitation only 
such pleas as were available to the original mortgagee 
and such acknowledgments as might have occurred 
since he: acquired his right to subrogation. HALSNAD 
Mapappaya v. P. MAHABALA Rao Mad. 939 
s, 92 {as amended In 1929)—Purchaser 
* of equity of redemption bound by contract to dis- 

charge. prior encumbrances, discharging them— 

. Whether entitled to subrogation. 

A purchaser of the equity of redemption who dis- 
charges a prior encumbrance which he is by contract 
bound to discharge is not entitled to the benefit of 
the equitable rule of subrogation, for the,simple 
reason that he merely performs his own obligation 
or covenant, or briefly, “ covenant excludes subroga- 
tion.” This principle is clearly reflected in the 
s. 92, Transfer of Property Act, as amended in 1929, 
which in the first paragraph deals with persons 
(other than the mortgagor) paying off previous mort- 
gages on their own account and in the third para- 
graph deals with subrogation by . agreement with 
the mortgagor who raises monies to pay off some 
previous mortgage, BaNnsIp ak v, Kangoo MANDAR 

Pat. 655 
s$. 106 (as amended In 1929)— Registered 

. notice Presumption of effective service— Hvi-ence 

Act (I of 1872), s, 114. 
here a notice to the tenant under s. 106, Transfer 
of Property Act, is properly addressed and sent by 
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registered post, there is a presumption of law in: 
favour of effective -service unless proved to the 
contrary. Bacuo a LAL v. Lac MAN All. 393 
- § 107 before amendment of 1929)— 

Lease of reversion upon existing term, if can be 

created—Operation as assignment of reversion~— 

Lessee, if can recover rent due under prior lease 

Assignment of rents and profits and lease of 

reveraton—— Distinction between, ‘pointed out. 

There is nothing in the ‘Transfer of Property: 
Act, to preclude the lease of a reversion. Ifa docu- 
ment mentioned simply that a lease of the lands 
which. were.also the subject-matter of the prior lease - 
is being granted, that would in law: without-any- 
thing more, operate us an assignment of the rever- 
sion and entitle thé.lessee under the latter lease to 
recover the rent due and payable under the former 
lease. There is always a distinction between an 
assignment of the- rents and profits and a lease -of 
a reversion In the. case of an assignment of rents 
and profits, all that. the assignee will be entitled 
to is the right. to realize the rents‘ and profits by 
virtue of the assignment in his favour, but in the 
ease of a reversion, it is not -merely the right to 
recover the. rents and profits that are transferred to: 
him but also the rights which the lessor had on 
the date of the reversion, for example, his right to 
recover possession immediately on the «xpiry of the 
previous term and. if before the expiry of the term 
by virtue of any forfeiture, the lessor had the right 
to re-enter, the right of such re-entry, KRAT INABWAMI 
MOONPPANAR v R. R. ©. NAGARAJA MOOPPANAR 


, : Mad, 402 
———. 8.108 (1), See Mesne Prorirs 920 
> ~ 55. 122,123. Szs Burmese Buddhist Law 
; : 799 
~  §.130—Actionable claim, assignment of— 
Particular form or consideration, wf necessary. 
Section 130, Transfer of Property Act, does not 
require that the assignment of an. actionable claim 
should be in any particular form or that there should 
be consideration for it.. No particular words are 
necessary to effect the transfer of a debt or .any 
beneficial interest in movable:.property and.na par~ 
ticular -words.are necessary to effect. such a transfer. 
if the intention to transfer is clear from the lan- 
guage used. Ramaswamy OC: ETTIAR v. K. 8. M. Mani 
OKAM OBETTIAR Mad. 617 
Trespass—Action against trespass — Encroachment 
established—Proper remedy — Damages or relief 
in possession. . 
Where the encroachment has been established, 
there ig no other remedy possible except that of 
delivery of possession. An award of damages is not 
an appropriate renedy. l ADOORAM SOWCAR v INIDA- 
MARTI JALA DURGAPRASADARAYUDU Mad. 877 
Trust—Breach of—Debtor and creditor—Composi- 
tion—Mazority of creditors agreeing to composition 
and debtor executing composition deed in favour 
of one of the creditors—Amount received by such 
creditor from debtor for distribution — Such 
creditor, if becomes trustee~-Fundsjreceived not suffi- 
cient to satisfy all creditors—Payment made to 
such creditors only who accepted composition — 
Whether breach of trust—Such creditor having 
knowledge that some more credttors are willing 
to accept composition out appropriating whole 
balance towards his own dues—Breach of trust, if 
committed, : 
Where a debtor executes a composition deed, as 
agreed to by the majority of the creditcrs, in favour 
ofone of the creditors and such creditor receives 
from the debtor the amount for the distribution, he 
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becomes a trustee in respect of the amount so receiv- 
ed. Ifhe distributes all the amount received, not 
being sufficient to pay off allthe creditors, among 
such creditors only as accept the composition while 
other creditors having knowledge of the composition 
donot signify their assent to it, he does notcommit 
a breach of trust. He, however, commits breach of 
trust when he pays tohimself the balance of the 
amount remaining in his hands even when he has 
knowledge that some more creditors are willing to 
accept the composition and that the funds are not 
sufficient to pay them off, for, it is his duty to share 
the balance rateably with such creditors. H. VENKATA 
Satter AND Sons v. Sazorr BALAKRISHNA Rao Mad, 641 
—— — Creation of—S executing deed of relinquish- 

ment in favour of his son U—U party to such 
deed —Deed referring to another deed executed by 
U and stating that U would act according to con- 
ditions laid down in that deed—U in such second 
deed agreeing to pay certain amount toone J who 
was not party to either deeds—Two deeds held 
must be read together and trust was created in 
favour of J enforceable at his instance. 

One S executed a deed of relinquishment to which 
his sons U and N were parties, by which he relin- 
quished all his rights and property to U and put him 
in possession torthwith. One of the clausesof the deed 
referred to the contemporaneous instrument executed 
by U and stated that “I (U) do hereby agree that I 
shall continue to act according to the conditions laid 
down in the deed executed to-day by me in favour of 
S” The second instrument, described as an tkrarnama 
or agreement, was executed by U alone. Clause (4) 
ofthe ikrarnama was as follows.—“That I, the exe- 
cutant, shall pay Rs. 50,000 as specified below, in 
cash, to J and B, minor sons of the aforesaid prostitute, 
ontheir attaining majority provided they remain 
obedient :—J Rs. 30,000, B ks. 20,000." On the 
death of S, J brought a suit against U to recover 
Rs, 30,000 under cl. 4. The question was whether cl. 4 
ofikrarnama executed by U alone created a trust 
in favour of J he beingno party toeither of the in- 
struments : 

-Held, that the two instruments must be read to- 
gether, and that the obligations undertaken by U were 
the terms upon which his father S was surrendering 
to him immediate possession of all his property. 
Moreover, the provision for J of Rs. 30,000 was in- 
tended to come out of the property which was being 
surrendered. The effect of cl. (4) was, therefore, to 
create a trust in favour of J enforceable at his in- 
stance. Uma Nata Baxsssa SINGA v. Jana BAHADUR 

PC 883 
~——-——~ Pubic trust—Rules to determine nature, of 

Seg Civil Procedure Code, 1403, s. 92 Cal. 842 
Trusts Act ll 011882), 8 15—Temporary investment 

of capaital of trust—Standard of care required. 

Gare to be applied to a tempurary investment 
of capital can be no less then that which the Trusts 
Act requires for an investment of current expenditure 
not immediately wanted,and so an omission to apply 
the same standard of care would amount to the kind 
of negiect contemplated by s. 15, SanaupRa BAI 
v. SHRI Duo Kapas BALLABHJI Nag. 57 
~—-—— $. 15, 20—Trustee of temple lending junds 

to relatives—Action tf protected under s, 15, 

A temple isnot a money-lending concern, and there- 
fore for a trastee to divert its funds out of the usual 
course of business into such channels is not the kind 
of act which can be protected ander s. 15, Trusts Act. 
This is especially so when the money is loaned to the 
trustee's son-in-law. SAHAUDRA Bar vø. SHRI Dgo 
RADHA BALLABHJI Nag. 57 
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U.P. Agriculturists Relief Act (XXVII_ of 1934) 
s. 5 (1). Spe U.P. Agricultursts Relief Act, 1934 
s. 52 943 

— — 8. 5 (1j—Application under 8. 5 (1), if can be 
made only to Court of first instance that dealt with 
suit. 

The words “the Court“ that “passed” the 
decrees in s 5, Agriculturists’ Relief Act, cannot be 
interpreted inthe same sense in which the phrase 
“Oourt which passed a decree” is defined in 
s. 37, Civil Procedure Code, for the simple reason 
that an application under s 5 is not an applica- 
tion “in relation to the execution of“ a decree. 
An application in relation to execution of a decree 
is ordinarily made by a decree-holder and not by 
a judgment-debtor, whereas an application under 
s 5 must necessarily be made by a judgment-debtor 
and not by a decree-holder. Therefore, an applica- 
tion under s.5 (1) can be made only tothe Court 
of first instance thet dealt with the euit orto the 
Court to which the business of the Court of frat 
instance that decided the suit may have been trans- 
ferred. Osarorpaus v, MAUJI RAM All. 943 F B 

s. 5 (1)—Words “any decree for money” in 
cl. (1), 8 5. meaning of ~Interdretation of Statutes. 

It is one of the recognized canons of interpreta- 
tion of statutes that the words used in a statute 
should normally be given their plain and ordinary 
meaning. But if such a method of interpretation 
leads to manifest anomalies and is calculated to 
defeat the professed and declared intention of the 
Legislature it is open to the Courts to give a go- 
by tothe rale mentioned above and to so interpret 
the words used asto give effect to the intention of 
the Legislature. While the words “any decree for 
money " ars of general application, a consideration 
of the other provisions of the other provisions of 
the Act leads to the conclusion that these words were 
used by the Legislature in a restricted and not in 
a general sense. As the procedure of the Court 
under s. 5(1) is to be regulated by the provisions 
of s, 3, the decree for money contemplated by s. 5 
must be a decree of the same description as 18 re- 
ferred to in s. 3. This leads to the conclusion that 
the words “any decreas for money” used in s, 5 
mean decrees for money passed with respect to a 
loan as defined by the Act and not: a decree for 
damageg sustained by the decree-holder in ` con- 
sequence of his malicious and wrongful prosecution 
by the judyment-debtor, UHATURB UJ v. MAUJI Ram 

All. 943 F B 

———- 8. 5 (2) 5(1)—Interference by HighCourt, 
under s. 115, Civil Procedure Code (Act V of 1908) 
with orders passed by Courts under 8. 5 (1). 
Section 115, Civil Procedure Code, is one of wide 

application and embraces all cases decided by Courts 

subordinate to High Court. By s. 2 (5), U. P. Agri- 
culturists’ Relief Act, “Court” 1s defined as meaning 

“a Civil Court.” It follows that the Court exercising 

jurisdiction under s.5 of the Actis a Civil Court, 

and, as such, subordinate to High Oourt. The High 

Court is, therefore, in accordance with s. 115, Civil 

Procedure Code, competent to revise the order pass- 

ed by a Court under s. 5, Agriculturists' Kelief 

Act. There is nothing in that Act that canbe in- 

terpreted to divest the High Uvurt either expressly 

or by necessary implication of the revisional juris- 
diction conferred by s. 115, Civil Procedure Code, 

The meze fact that a right of appeal is denied toa 

litigant is no ground for holding that heis debar- 

red from invoking the revisional jurisdiction of 

the High Oout. The provision in cl. (2) of s. 5 

that “the decision of the Appellate Court shall be 

final”, means no more than this that the order 
passed by the Appellate Court gannot be made the 
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subject of a second appeal. The provision about the 
finality of the decision of the Appellate Court con- 
tapag in cl. (2) ofs. 5 cannot, therefore, warrant the 
inference that the Legislature intended in any way to 
limit or control the revisional jurisdiction conferred 
on the High Court by s. 115, Civil Procedure Code 
OUHATURBHUJ y Mavsi RAM All 943F B 
U, P. Court of Wards Act (IV of 1927), 3 48. Ser 

U. P. Court of Wards Act, 1912, s. 55 141 
-——— ss. 55, 48—Ward, if can be sued in his 

own name inaction against him in tort—Ward 

misappropriating money belonging to another —Suit 
against him, if abates on his death—Magzim —Actio 
personalis moritur cum persona, if applies. 

A ward cannot be sued in his own name, even 
where action against him is in tort. Section 53, U.P, 
Court of Wards Act, makes no distinction between 
claims relating to property andclaims of a personal 
nature. 

The maxim actio personalis moritur cum persona 
does not apply to torts which involve the wrongful 
appropriation or acquisition by one man, of property 
belonging to another. Executors may. sue and be 
sued for the value of thet property. 

Anaction in tort against award for recovery of 
the amount wrongfully appropriated from another 
does not abate by the deathof the ward. The Court 
of Wards superintending his property under s 48, 
U. P. Court of Wards Act, can be made liable to 
satisfy it out of the estate. Court or Warps, Mozar- 
FARNAGAR V. AJOD..TA PRASAD All 141 
U. P. Encumbered Estates Act (XXV of 1934), 

S. 7—Certain property mortgaged by A to B—O 

obtaining money decree against A and portion of 

mortgaged property sold in execution thereof to M 

—Mortgage decree and property sold to M, soldin 

execution of such desree—Pending confirmation A 

applying under s. 4 -Order passed under s. 6— 

Application to „Court by A for taking action 

under s. T —Application held ought to be granted. 

The language used by the Legislature in s. 7, 
U. P, Encumbered Estates Act, is very wide, The 
section does not say that the proceedings have to be 
in respect of the property of the applicant but 
-speaks of proceedings in respect of a debt with 
which his property is encumbered. 

A mortgaged certain property to B. O obtained 
money decree against A and attached mortgaged 
property. In suit by B on mortgage preliminary 
decree was passed. Some time later part of mort- 
gaged property was sold in execution of C's decree 
and purchased by M. The final mortgage decreas 
was passed and in execution the property purchased 
by M was sold and while the sale was awaiting 
confirmation, A filed an application before the Ool- 
lector under s. 4, U. P. Encumbered Estates Act, 
and the Collector passed an orderunders 6 of the 
Act. Thereupon A filed anapplication in the Court 
praying that action be taken under s. 7 of that 
Act, The Court dismissed that application : 

Held, that the application ought to have ‘been 
allowed. RAGHUBAR DAYAL v. AMBA Prasan All.401 
——— 88. 7, 13—Injunction, if can be issued to 

creditors of anotherprovince taking out execution 

against property of landlordin that province. 

The U, P. Encumbered Estates Act, is concerned 

_ exclusively with the protection of land in the United 
Provinces; and there is no provision in itfor issuing 
an injunction to creditors of another province who 
have taken out execution against property of the 
landlord in that province. Order XXXIX, r. 1, Civil 
Procedure Oode, does not apply in terms, because it 
cannot be said that, such property is being “‘wrong- 
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fully sold". Also that Rule is concerned with iu- 
junetions of a purely temporary nature. DARBAR 
PatiaLa v Firm NARAIN Das Guras Sinan All 625 
——-—— 8. 7 —Suit by decree-holder against judgment- 

debtor under s 53, Transfer of Property Act 

(IV of 1882), for declaration that certain docu- 

ment was fictitious and void—Application by judg- 

ment-debtor under s. 4 to Collector ~Certificae filed 
in Court Suit, if can be stayed. 

Prima facie, of course, a suit for declaration in 
regard to the ownership of certain property, 
for a declaration that a certain document has 
no effect and does not affect the rights of the plaint- 
iffs inrespect of that property, is not a suit in res- 
pect of any public or private debt. 

Where, therefore, a decres-holder files a suit under 
s. 53, Transfer of Property Act, against the judg- 
ment-debtor for a declaration thata certain docu- 
ment executed by the judgment-debtor is fictitious 
and void and the judgment-debtor applies to the 
Oollector under s. 4, U. P. Encumbered Estates Act, 
and obtains a certificate unders. 6 and files it in the 
Oourt, the Court cannot stay the proceedings. Nrsar 
Kuan v ABDUL HAMEED Kuan Oudh 903 

== $, 7—Words “proceedings pending .. 
private debt", meaning of. 

It would involve stretching the language ofs, 7, 
U. P Encumbered Estates Act, considerably further 
than is justifiable and might lead to unforeseen 
complications to hold that the words’ proceedings 
pending in any Civilor Revenue Court in respect 
of any public or private debt“ mean and include 
all proceedings which can have any ultimate bear- 
ing not merely on any public or private debt but on 
the property to be available to meet the same. 
Nisaz Kaan v ABDUL HAMEED Kuan Oudh 903 
8. 7 (3)—~Decree for specific performance of 

contract of sale—Application to execute sale-deed 

—Application by judgment-debtor under 8. 4 to 

Collector and ita forwurding to Special Judge— 

Objection to execution of sale-deed—Court, if can 

execute it without sanction of Collector—Sanction, 

af to be obtuined by Court or party. 

Where a decree for specific performance of a 
contract of sale is passed and the decree-holder asks 
the Court to execute the sale-deed on behalf of the 
judgment-debtor and the judgment-debtor has applied 
under s.4, U. P. Encumbered Estates Act, to the 
Oollector who has forwarded it to Special Judge and 
‘then the judgment-debtor objects to such execution 
of the deed, the Court cannot ignore the provisions 
of s. 7 (3), of the Act and cannot execute the sale, 
deed without the sanction of the Oollector. It is 
not for the Oourt to apply for the sanction of the 
‘Collector but it is open to the docree-holder to file 
an application before the Collector for the sanction, 
HAKIM Enayat ULLAd v HHALIL ULLAH Kuan All, 436 
8. 13—Scope of. 

The operation of s. 13, U. P. Encumbered Estates 
Act is limited to Courts having jurislicticn in the 
United Provinces Darbar PATIALA v Firm Narain 
Das-Gurias Sines All 325 
U. P. Prevention of Adulteration Act (VI of 

1912), s. 12. See U. P. Prevention of Adulteration 

Act, 1912, s. 15 625 
88.15, 12—Failure to give particulars in 

summons required by s. 15, if justifies acquittal 

—-Prosecutor, if must be local authority. 

There is nothing inthe Act which justifies the 
conclusion thatit was the intention of the Legisla- 
ure thata failure to give the particulars in the 
summons required by s. 15 of the U. P. Prevention 
of Adulteration Act would justify an acquittal even 
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if it were perfectly clear that the person charged 
had been’ guilty of an offence and had hada full 
opportunity of defending his conduct. Hira LAL v. 
EMPEROR ' All, 325 


Upper Burma Ruby Regulation (XI! of 1887) 
Rules under, rr. 17 18—Person digging his mine 
and allowing debris to fall out—Inspector of 
Mines if can prohibit him from so doing under 
T. 17—Disobedience of the order—Conviction under 
s. 188 Penal Gode (Act XLV of 1860), propriety of 
—‘Order”, in r. 18 means decision and not com- 
mand, 

Under r. 17 framed under Upper Burma Ruby 
. Regulation, all disputes arising between native 
miners as to sites or other matters shall be decided 
by the Inspector of Mines, but there is nothing in 
the rules or in the conditions of the license issued 
under the rules, which gives the Inspector of Mines 
authority. to prohibit a person from digging his 
mine and allowing the debris to fall out. The 

“other matters" referred to in r. 17 do not include 

matters of this kind, or else surely some provision 

would have been made forthe enforcement of the 

Inspector's orders, According tor. 18 the orders are 

of the kind that a Revenue Officer can pass under 

. the Upper Burma Land and Revenue Regulation, 

1887, and the word “order” as here used does not 

meana command but a “ decision.” Section 188, 

Penal Oode, cannot possibly apply to orders of the 

Inspector of Mines passed under r. 17. There isno 

provision under the Upper Burma Ruby Regulation 

or rules thereunder for punishing a person for his 
alleged misconduct. Persons aggrieved by-his acta 
in digging his mine and allowing the debris to fall 
out must apply to a Civil Oourt. Such a person 
cannot be convicted under s. 118, Penal Code, 
for his disobedience of the order passed by Inspector 
of Mines, prohibiting him from throwing out the 
debris. Ko Pov. Taz Kine Rang, 186 


WIll-—Construction—Doubt as to whether certai” 
condition is precedent or [subsequent—Presumptiot 
in favour of early vesting—Trust to pay until hap- 
pening of certain event and trustto pay that is 
abrogated on happening of 
described with insufficient certainty—Legal effect 
of-—Held on construction that words in clause 


were condition subsequent and void for uncertainty. . 


Where it is doubtful whether a condition is prece- 
dent or subsequent, the Court prima facie treats it 
as being subsequent. There is a presumption in 
favour of early vesting. 

In substance, no doubt, there is not much 
difference between a trust to pay until the happening 
of a certain event,and atrust to pay that isab- 
rogated on the happening of that event. But the 
legal effect in the two cases of the event being des- 
cribed with insufficient certainty are widely diffe- 
ent. In the first case the trust will fail altogether. 
In the. second case the trust will remain and it will be 
the clause of abrogation that will fail. 

Clauses ina certain will ran as follows: “I give 
devise and bequeath all other property real and 
-personal to my executors upon the following trusts, 
namely—" To manage the corpus of the estate in 
accordance with their best judgment continuing any 
investments that exists at the time of my death if 
they see fit and to pay to or for my said daughter a 
sum sufficient in their judgment to maintain her 
suitably until she is forty years of age after which 
the whole income of the estate shall be paid to 
her annually,” But the willthen proceeded as fol- 
lows :—“ The payments to my said daughter shall 


INDIAN CASES 


that event—Event > 


"1938 


Will contd, 


be made only so long as she shall continue to reside 
in Oanada": 

Held, on construction, that the daughter took a 
vested life interest in theestate from thetime ‘of 
the death of the testator apart from the condition in 
the second clause. The condition must, therefore, 
be treated asa condition subsequent so as not to 
interfere with the vesting of that interest. The con- 
dition being uncertain was void The trusts for the 
payment tothe daughter were quite distinct from 
the words of the condition which were in a separate 
clause and those words did not qualify the trust for 
payment. ELIZABETI ARMINELLA BURROWS SIFTON V. 
Oxtrrorp SIFTON PC657 
—— Construction—P dying leaving sons J and 

R—Will by P by which sons to get life estates con- 
tingent upon satisfaction of certain conditions— 
After their death their issues to enjoy property 
at" proper time "—J dying leaving plaintiff as 
infant son—R dying leaving no issue—R’s widow 
adopting son—Suit by plaintiff before attaining 
majority for declaration of his rights claiming 
whole estate— Proper time ", meaning of-~Defen- 
dant held entitled to half share. 

One P made a will and died a few days after- 
wards. He left two sons named J and R. Clause 32 
of the will according to the Court translation reads 
as follows :— Should the executors think that my 


. sons have received education, etc., are of good be- 


haviour and have good association and would safe- 
guard my properties without making any wasteful 
expenditure, and they hand over to them all the 
properties remuining after paying my debts and 
meeting the aforesaid expenses, the whole of my 
estate shall be handed over after J of my song 
attains the age of 35 and R, the age of 30. Even if 
so handed over, both my sons may only enjoy’ but 
shall not have the power to mortgage or sell, Only 
the issue of my two sons shall at the proper time, 
use and enjoy absolutely with rights to gift, mort- 
gage; exchange and sell. Neither my sons nor my 
other: heirs have any right.” J died first leaving the 
plaintiff as an infant son. R died subsequently with- 
out leaving any issue. A few days afterwards 
and before the plaintiff attained majority, R's widow 
adopted a son. The plaintiff, instituted a suit for 
a declaration of his rights under the will and claim- 
ed the whole estate : 

Held, thatthe words " proper time” inthe will 
must mean “at the proper age,” that is to-day, “at 
majority.” Proper time must mean some time other 
than the date of the death of the survivor of 
the testator’s sons: 

Held, also that in view of the explanation. to 
s. 119, Succession Act, the estate vested in interest 
in the plaintiff at the date of R's death by reason 
of possession of it being postponed’ until a future 
date but that the‘estate, though it vested in inter- 
est, did not vest in possession then but at the 
“ proper time’, The grandson in existence on the. 
date of R's death, namely, the plaintiff, got a pre- 
sumptive share but thab share was liable to be 
diminished if R's widow should adopt a son before 
the plaintiff attained majority and the plaintiff's 
share would accordingly be liable to-be divested 
pro tonto. The defendant was, therefore, entitled to 
half share in the estate. A.M. KUPPUSAWMI MUDALIAR 
v. W. Rancanatua MUDALIAR Mad. 9 
—~—— Executor authorized to carry on bustness— 

Debts in business—Executor’s right to be indem- 

nhified out of business assets. 

Where an executor is authorized by the will to 
carry on business, though he is, personally liable for 

atl kah ee wa 


Vol. 176] 
Wlil—eontd. 


the debts which be incurs, he is entitled as against 
the beneficiaries to be indemnified out of that part 
of the testator's estate which he is authorized by 
the will to employ in the business. VisHwanati 
Gansnet Kops v. Ragnunata GANU Papave Bom. 830 
Constructton— Principles of—Intention of 
testator must be looked at—Held that as will gave 
widow right to enjoy estate during her lifetime 
she was entitled to its possession and to realise its 
income. 

In determining the construction of a will what 
“the Court has to look to, is the intention of the 
testator. The Hindu Law, no less than the English 
Law, points to the intention as the element by which 
the Courts are to be guided in delermining the effect 
of a testamentary disposition; nor, is there any 
difference between the one law and the other as to 
the materials from which? the intention is to be col- 
lected. Primarily the words of the will are to be 
considered. They convey the expression of the tes- 
tator’s wishes; but the meaning to be attached to 
them may be affected by surrounding circumstances, 
and where this is the case, those circumstances 
must be regarded. Amongst the circumstances 
thus to be regarded, is the law of the country 
under which the will is made and its dispositions 
are to be carried out. If that law has attached to 
particular wcrds a particular meaning, or to a parti- 
cular disposition a particular effect, it must be 
assumed that the testator, in the dispositions which 
he has made, had regard to that meaning or to that 
effect, unless the language of the will or the sur- 
rounding circumstances displace that assumption. 

Held, on construction that the will gave the widow 
the right to enjoy the income of the estate during 
her lifetime and, therefore, it was evidently contem- 
plated that she should, as provided by the Hindu 
Law in the case of a widow, be in possession of the 
estate and realise its income. She was, no doubt, to 
consult her brother-in-law in managing the estate, 
put as he died during the pendency of the appeal, 
his executors had no right to represent him in the 
management. Natuu RAMU MAHAJAN v. QANGABAI ; 

PC 
Probate—Application for letters when there 
is will—Decision in Probate Court, if can avail 
parties in contested title suit. 

In a case of an application for letters of adminis- 
tration, where there was no will, it may be some- 
times necessary for the applicant to establish his 
title to the estate, and a decision on such a question 
-of title may conceivably be of use tothe parties in 
other litigations. But, where there is a will, it is 
difficult to see how a decision in a probate Court 
can at all operate to helpthe parties one way or the 
other in a contested title suit, The grant of probate 
or of letters of administration is decisive only of 
the genuineness of the will and of the right of the 
person to whom the grant is made to represent the 
estate. It isimpossible to say, therefore, that the 
grant of probate or letters of administration with a 
copy of the will annexed would be at allabar to 
the determination of any question of title or to a 
suit for construction of the will. Dureapapa BERA v. 
ATUL OHANDRA BERA Cal, 200 

Probate— Application for probate or letters 
of administration with will annexed as well as 
application for their revocation—Law of limita- 
tion, applicability. 

Applications for probate or for letters of admi- 
nistration with the will annexed (as well as appli- 
cations for revocation of probate or of letters of 
sdministration) are not governed by the law of 
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limitation. Thereason why applications for probate 
are exempted from the operation ofthe Limitation 
Act, probably isthat suchen application isin the 
nature of an application for permission to perform 
a duty created by the will or for recognition as 4 
testamentary trustee, and the right to apply con- 
tinues so long as the object of the trust exists or 
any part of the trust, ifreally created, remains to 
be executed. Long delay in making an application 
for probate, or for letters of administration with the 
will annexed is no doubt a circumstance which may 
be properly taken into account in determining the 
question of the genuineness of the will, but that is 
about the only purpose for which it is relevant in 
such a proceeding. Cases are not unknown where 
probate or letters of administration have been grant- 
ed many years after the death of the testator. 
DUuRGAPADA BERA V. ATUL CHANDRA BERA Cal. 200 
Probate—Grant of letters or probate if can 

be refused when third parties have acquired rights 
in properties disposed of by will—Succession Act 

(XXXIX of 1925), s. 273. 

The fact that-third parties may have acquired 
rights in the properties purporting to be disposed of 
by the will can be no ground for refusing probate 
or letters of administration, asthe one cannot pre- 
judice or be prejudiced by the other. Duraapropa 
BERA v. ATUL OHANDRA BERA Cal, 200 

Probate—Probate of will and letters of 
administration on intestacy—Distinction. 

Onan intestacy, letters of administration are an 
expensive luxury. In the case of a will, they are an 
absolute necessity, and uptil probate is taken out or 
letters of administration granted, effect cannot be 
given to the terms of the will. Dureprapa BERA v, 
ATUL ÜBANDRA BERA Cal. 200 

Validity—Charitable bequest—Provision for 
money to be applied in good way and in gifts 
bringing religious merits—General provision that 
trustees should apply residue for good religious 
purposes as they think fit—Bequests are void for 
uncertarnty. 

Where a will provides that the money is to be 
applied sare marge (in a good way) punyadanma (in 
gifts bringing religious merit); that the surplus 


.of the sale proceeds of acertain millshare, if any 


surplus should remain after certain other bequests, 
should be utilised for good purposes sare marge 
(literally in good way) and there is also a general 
provision asto the residue of the estate that the 
trustees should apply it for good religious purposes 
(sare marge dharmadaya) “ as they think fit,” the 
bequests of thiskind are void for uncertainty, The 
mere fact that the trustees are empowered to select 
the charitable objects is of no avail as the langu- 
age used in the will is wide enough to include ob- 
jects of benevolence or utility which the law does 
not recognize as charitable and it would be in the 
discretion of the trustees to select such objects. 
DAHYABHAI LALLUBHAI SAH v, OHAMANLAL MaAnABUKH- 


RAM Bom. 962 
- Validity— Presumption. 

Every reasonable presumption must be made in 
favour of validating the will as far as possible rather 
than in favour of invalidating it. NARAYANASWAMI ` 
MUDALIAR v. RATNASABAPATHY MUDALI Mad. 542 
words and phrases—"Shale', what is. Sep 

Mines and Minerals PO 979 
Workmen's Gompensation Act (HI of 1923), 

Ruies under (1924) rr. 20 to 23. Sze Work. 

men's Compensation Act, 1923, s. 25 Cal. 418 

- 8 25 and Rules under Act (1924), 
r. 20—Joint effect of 8. 25 and r. 20—Medical 
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certificates—Admissibility of--Party wishing to 
give medical evidence must call witnesses—Medical 
certificate filed — Commissioner thinking there was 
prima facie case disregarding -procedure under 
rr. 20 to 23—There was, held, irregularity of pro- 
cedure, ' : z 
The joint effect of r. 20 of rules framed under the 
Workmen's Compensation Act in 1924 ands. 26 is 
that before proceéding with the matter of an ap- 
plication, the Commissioner must first of all either 
py himself or by some officer authorized by the Local 
Government, take evidence from the applicant in 
order to ascertain whether there really is a prima 
facie case and so whether there is in fact any case 
for the employers to answer. o 
Medical certifiéates are nob of themselves admis- 
sible in evidence If the workman on his side and 
the employers on their side desire to put medical 
testimony before the Court, they must do soby 
calling medical witnesses, . h i 
`~ Ina case an applicant filed a medical certificate 
that he was disabled permanently. The Commis- 
sioner, upon such certificate disregarded the procedure 
under rr. 20 to 23 framed under the Workmen's Com- 
pensation Act, thinking that there was a prima facie 


se: 

Teld, that there was irregularity of.procedure in 

_ -the ease in thatthe Commissioner „allowed himself to 

“be influenced into thinking that there was a prima 
facie case by the fact that there was a doctor's certi- 
ficate attached to the application. That certificate 
ought to have been disregarded altogether and the 
Commissioner should have proceeded as directed by 
7.20, ALIAXBAR v.JAvaA BENGAL Ling, CALCUTTA 

i eee e Cal. 418 
pols $. 20—Use of expert ‘services—Indian and 
English: Law, difference. , 

Thelaw in India is somewhat different as regards 
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using the services of experts for the determination 
Workmen's Compensation cases from the English Lay 
But it is not-essentially and vitally different. So far » 
it is different, it gives greater latitude-fo the Con» 
‘missioner for Workmen's Compensation, than the» 
would be in the case of a County Court Judge i 
England sitting as arbitrator under the Workmen’ 
Compensation Act, 1925. ALI AKBAR v. Java BENGA. 


LINE CALCUTTA Cal, 41 


s 30—Commissioner | taking recoùrse t 

services of medical expert—Hxamination of appli 

cant in presence of his Pleader-—Procedure acquiesc 

ed in—Objection to procedure tf can be. taken ir 

appeal. j 

In a case under the Workmen's Compensation Act, 
the Commissioner had a recourse to the services of" 
the Medical expert whom he had called to assist in the 
adjudication. The examination of the applicant took 
place in the presence of the Commissioner himself and 
in the presence ofthe opposite party and of the ap- 
plicant's Pleader, but the applicant's -Pleader not 
only did not raise any objection to what took place 
but actually acquiesced in the procedure adopted ‘by 
the Commissioner : 

Held, that it was not open to the applicant in ap- 





~ peal to raise any objection.” Att AKBAR v. Java BEN-. 


GAL Ling, CALOUTTA Cal. 418 


S. 30—Whether workman has become subject 

to disability is question of fact~Appeal, if lies 
where legality of. procedure is challenged. - 
The question of whether a workman has become 

subject to a disability or permanent disability is one 





-a question of fact. But where the legality of proce- 
: dure followed by the Commissioner is challenged, the 


appeal is maintainable under s. 30,.Workmen's Com- 
pensation Act. ALI AKBAR v. JAYA BENGAL LINE, 
OALCUTTA Cal. 418 
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MARINE INSURANCE : “DAMAGES.” 


i The meaning. to be attached to the word 
damage” or “damages” in contracts has 
been the subject of a large number of 
legal decisions. In the following article 
it is proposed to consider the matter with 
particular reference to contracts of marine 
insurance. Examples of restrictive con- 
structions of these words will be given in 
the latter part of the article, but itis de- 
sired first to draw the reader’s attention 
to certain general principles: which should 
be kept in mind in dealing with the 
- question, 

_ The following excérpt frem ` the 
judgment of Lord Halsbury, L 0, 
ia Tatham, Bromage, and Co. v. Burr 
(78 L. T. Rep. 473; (1898) A. O. 382), will 
indicate the manner in which the problem 
ought to be approached. “In looking at 
a - document between business men,” it was 
Baid, “I do not think it wise to look at 
technical rules of construction. I think it is 
well to look at the whole document, to 
look at the subject-matter with which the 
parties are dealing, and then to take the 
words in their natural and ordinary 
meaning and construe the document in 
at way. ‘The question in that case arose 
ut ofa collision for which both vessels 
were to blame. The owners of the insured 
vessel sought to recover under the policy 
the anount of the contribution they had 
imade towards the expense of the removal 
of the sunken vessel which had been 
effected under certain statutory powers. A 
Proviso to the collision clause excluded 
therefrom “any sum which the assured may 
become liable to pay or shall pay for the 
removal of obstructions under statutory 
powers. It was argued that the proviso 
exempted the iusurers only from payments 
made directly to the authorities who caused 
the obstruction to be removed, and that as 
the payment had been made to the owners 
of the other vesse], the insurers were not 
protected thereunder, Lord Halsbury stated 


he had come to the conclusion that what 
the underwriters did mean to exclude in 
their contract of liability was any payment 


‘of money for the removal of obstructions 


to navigation. “These damages.” the judg- 
ment continues, ‘or this money payable, 
whichever itis to be called, comes practi: 
cally within the description. Tt was a pay- 
ment actually made by reason ofthe 
removal of an obstruction. Therefore, ap- 
plying the test I have suggested to the con- 
tract, I cannot doubt that that was what 
the underwriters intended to exempt from 
the ccntract into which they entered.” 

The authorities furnish numerous exam- 
ples of language used in the business 
document by business men being inter- 


- preted in the light of the meaning which 


would be given to it by ordinary men A 
recent case is that of Kawasaki Kisen 
Kabushiki Kaisha of Kobe v. Bantham 
Steamship Company Limited (ante, p. 457), 
where Mr. Justice Goddard applied such a 
test, and held that the present military 
operations in” China amounted to a war 
involving Japan within the meaning of a 
clause in the charter-party. The same 
principle was applied by Mr. Justice 
Pickford in Republic of Bolivia v. Indemnity 
Mutual Marine Assurance Company (100) 
L. T. Rep. 503; (1909) 1 K. B. 785.) 

Another general principle to which re- 
ference should be made is that a clause 
must be read, as Mr. Justice Branson 
said in Furness Withy and Co. v. Duder 
(154 L. T. Rep. 663; (1936) 2 K. B. 461) 
“as a whole.” The clause being construed 
in that case was to the effect that if 
the insured sbip should come into collision 
with any other ship or vessel, aod the 
assured and (or) charterers should “in con- 
sequence thereof become liable to pay and 
shall pay by way of damages to any other 
person or persons any sum,” the undere 
writers would pay the proportion specified 
under ths policy, 
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The learned judge said that he did not 
think it permissible to divide the clause 
into twolimbs, and ask oneself first, whe- 
ther the payment arose in consequence 
of the collision, and then, whether, if it 
did so arise, it was or was not a payment 
by way of damages. It led to a clearer 
apprehension of the meaning of the clause 
to read it as it’ was written, in one 
sentence, and to ask oneself what the 
parties meant when they said that if the 
ship should come into collision and the 
assured should in consequence thereof 
become liable to pay something by way 
-of damages, the underwriters would indem- 
nify them. The clause meant that where 
in consequence of a collision there arose 
a legal liability upon the shipowners to pay 
a sum which could properly be described 
- ag damages for a tort, then the under- 
writers would indemnify them. “The 
expression ‘become liable to pay... by 
.way of damages’ indicates, to my mind” 
the learned judge said, “a liability which 
arises asa matter of tort, and not as a 
matter of contract,” and the action failed 
on this footing. 

On the other hand, it isto be remem- 
bered with reference to the principle first 
alluded to that the court willin suitable 
circumstances accord a technical construc- 
tion to a business document. This is well 
illustrated by the decision of the House 
of Lords in M'Cowan v. Baine (65 L. T. 
Rep. 502; (1891) A. ©. 401). A policy of 
marine insurance provided that the under- 
writers, would indemnify the owners if 
the insured ship should come into colli- 
sion with any other ship or vessel and 
the insured should in consequence become 
liable to pay any sum or sums of money. 
The ship’s tug came into collision with and 
sank another vessel whcse owner recovered 
damages from the ship and the tug, and 
the House of Lords upheld the decision 
of the Court cf Session to the effect that 
the underwriters were liable under the 
policy on the ground that the ship and her 
tug. constituted at law oneship. 

“I admit the force of the appellant's argu: 
ment,” Lord Watson said, “that contracts 
ought to be construed according to the pri- 
mary and natural meaning of the language 
in which the ecntracting parties have chosen 
to express the terms of their mutual agree- 
ment. But there are exceptions to the 
rule. One of these is to be found in the 
case where the context affords an inter- 
pretation different from the ordinary mean- 
ing of the words; and another in the case 
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where their conventional meaning is not 
the same with their legal sense. In the 
latter case, the meaning to be attributed 
to the words of the contract must depend 
upon the consideration whether, in making 
it, the parties had orhad not the law n 
their contemplation.” . ' 
In this case, it was observed, the con- 
tracting parties were shipowners and under- 
writers, and the clause related to possible 
legal liabilities of the ship insured, which 
were entirely dependent upon the rules of 
maritime law. In such circumstances they 
must be presumed to have known the law, 
and to have contracted on the faith of it. . 
This case should not, however, be left 
without reference to Lord  Bramwell’s 
vigorous dissenting judgment which 
exemplifies the doctrine previously alluded 
to. The Lord Justice Clerk had said: 
“In certain circumstances the vessel is’ 
looked upon as being part of the tug, 
and the real question here is whether that 
view applies to such a case as this. I 
think it would have been far better if 
the policy had been more clearly express: 
ed.” “With submission” Lord Bramwell 
said, “that should not have been ‘more 
clearly’ but differently expressed. Nothing 


can be clearer than it is. It is 
said- that to hold as I do is a 
‘narrow construction. I respectfully 


deny it. I do not construe the words. I 
simply read them as I should ‘twice two 
are four. Narrow! Well, if too narrow 
is wrong so is too wide, which, to my 
mind, the construction (for it is a construc- 
tion) Lobject to is.” 

The following cases have been selected 
as affording good illustrations of the 
term “damages” being taken in a restricted 
sense, 

In Xenos v. Fox (19 L. T. Rep. 84; (1868) 
L. R. 3 0. P. 630) the plaintiff was insured 
against sums paid “as damages” in the 
event of the ship running down or damag- 
ing another vessel owing to accident or 
negligence by the master or crew. The 
plaintiff successfully defended an action 
brought against him in respect of a 
collision and claimed to be indemnified 
to the extent provided by the policy in 
respect of the costs. The claim failed. 
Chief Justice Bovill intimated that it was | 
somewhat doubtful, looking to the limitation 
of the damages in the policy tothe value 
of the ship and freight, whether the clause 
was intended to cover any part of the costs 
that might be recovered by a plaintiff in 
the collision suit, but if the word 
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“damages” could have included such costs 
then, in the event of the assured vessel 
having sunk another ship and her cargo 
of a value equal to or greater than the 
value of the assured vessel and her freight, 
and of a judgment being recovered against 
the owner of the latter vessel to that 
extent, it was clear, according to terms of 
the clause. that the underwriters would 
not only not be liable for more than the 
specified proportion of the damages so 
recovered, but would not be liable for any 
part of the costs recovered by a plaintiff 
against the owner of the assured vessel. 
It was equally clear, the learned Chief 
Justice said, that the terms of the collision 
clause did not contain any engagement 
whatever to pay any part of the costs 
incurred by the owner of the assured 
vessel in his defence, whether the suit 
was successiul or unsuccessful. Nor could 
such. costs be recovered under the suing 
and labouring clause which had no appli: 
cation or reference to the collision clause. 

The facts in Birmingham .and District 
Land Company v. London and North- 
Western Railway Company (1886, 65 L. T. 
Rep. 99; 34 Ch. Div. 261) need not detain 
us, but the judgments contain important 
observations concerning the distinetion 
between damages and an indemnity, and 
these, being relevant to our inquiry, must 
be cited. “It is quite clear to my mind," 
Lord Justice Bowen said, “that a right to 
damages, which is all the defendants have 
here if they are entitled to anything, is 
not¥a right to indemnity as such. 
It is the converse’ of such a right. 
A right to indemnity as such is given 
by the original bargain between the parties. 
The right to damages is given in conse- 
quence of the breach of the original con- 
tract between the parties. It is an inci- 
dent which the lawattaches to the breach 
of a contract, and is not a provision of the 
contract itself.” 

“A breach of contract,’ Lord Justice 
Fry said, “gives rise, or may give rise, 
to a right to damages, but those damages 
are not the subject of the contract. They 
arise from the breach of the contract, and 
therefore they are inno sense the subject 
_ of the contract itself. When a man con- 
tracts that he will do a thing, itcan hard- 
ly be taken an implying a contract as to 
what will arise if he does not do 
thing. In the same manner with regard 
to tort, the right to damages, for tort does 
not arise from any implied contract that 
$ I dọ a wrong I will indemnify the 


indemnity, although when 


the ° 
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person wronged for the wrong I have done. 
It is the common law right which every- 
body has to damages for a wrong’ which 
has been done to him. Therefore, the 
right to such damages is not a right to 
you come to 
ascertain what the measure.of damage is, 
it may be that indemnity will properly . 
express that measure of damages.” , 

The facts in Hall Brothers Steamship 
Company, Limited. v. Young (ante, p. 458) 
were indicated in an editorial topic in our 
last issue, and they need not be repsated 
here. It will be sufficient to recall that. 
the plaintiff shipowners sought to recover 
against underwriters under a collision 
clause `in the usual from a sum which 
they had paid in settlement of anaction 
which had been brought against them in 
the French courts in respect of injuries 
sustained by a pilot boat while rendering 
a service to the ship. Under French Law 
shipowners are liable for such injuries in 
the absence of gross negligence on the 
part of the pilot boat. It was admitted 
that there was no such negligence in this 
case,and the question before the court 
was whether the said sum had been paid 
“by way of damages” within the meaning 
of the coltision clause. j 

The difficulty confronting the plaintiffs 
was that there was no negligence on thé 
part of their ship. Itwas argued that the 
clause covered all damages resulting ‘from 
collision (except certain damages excluded 
by a proviso), and that there was nothing ` 
in the conception of damages which neces- 
sarily supposed negligence or any fault 
on the part of the shipowner. Great 
Western Railway Company v. Owners of 
Steamship Mostyn (135 L. T. Rep. £03; (1923) 
A. O. 57) was cited in favour of this 
preposition. In that case the House of ' 
Lords reversed a decision of the Court of’ 
Appeal affirming a decision of Lord 
Merrivale, P., and held by a majority that 
under sec. 74 of the Harbours, Docks and 
Piers Clauses Act, 1817, the shipowners were ' 
liable for damage caused to a harbour: 
in the navigation of a ship irrespective ` 
of negligence on the part of the master’ 
and thcsein charge. Lord Merrivale held 
on the evidence that no negligence had been 
proved and gave judgment for the ship-~ 
owners on the authority of River Wear 
Commissioners V. Adamson (1877, 37 L. T. 
Rep. 543; 2 A. C. 743), but the House of‘ 
Lords held that that case was distinguishable. 
It is impossible at this stage to enter into 
the reasoning of the judgments, but the 
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case shows that under the section of the 
Act construed negligence is not a condition 
precedent to liability. Lord Haldane ad- 
verted to the argument that Parliament 
could hardly have intended to make people 
` liable for damage where they had been in 
“no way to blame, and stated that he was 
unablé to attach much weight to that cónai- 
deration where the words were clear. 
“What the motives of Parliament were,” the 
learned. Lord continued, “we do not know 
and cannot inquire. It may be that it 
desired’ to encourage undertakers of this 
class by providing insurance at the cost of 
owners who are in no way to blame. 
There are instances of such a principle in 
modern statutes ‘such as the Workmen's 
Compensation Acts, and it may be that it 


was Something analogous that was inthe” 


mind of the Legislature. I do not know; 


and I feel myself precluded from even - 


trying tò inquire, ‘or from speculating.” 
Reverting to Hall Brothers Steamship 

Company, Limited v. Young. Mr. Justice 

Goddard referred to the argument based 
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on the case just cited to the effect. that 
any money paid in consequence of the 
collisicn must be included within the ambit 
of the clause. On the other hand, he drew 
attention to the distinction made in 


‘Birmingham Land Company v London and 


North Western Railway. Company (sup.) 
between a right. to indemnity and a . 


Tight to damages and to the view taken 


by Mr. Justice Branson in Furness Withy 
and Co (sup.), and held that the words “by 
way, of damages” meant “a sum which was 
payable in consequence of some tortious act ` 
by the ship.” A liability imposed by. 
foreign law, although the ship was in no- 
way to blame, was, therefore, not, covered. ; 

The cases which have been considered ’ 
show that notwithstanding the line of ap- 
proach indicated at the outset of the present 
article the word “damages” is frequently 
construed in a more or less strict Sense, | 
and that, if it is desired. that a policy, 
should ccver more comprehensive risks, 
the fact should be indicated in clear 
terms.—The Law Times. 4 


oe 


WAR 


Most people have, or think they have, a 
pretty good idea of what a war is. A re- 
cent decision of Mr. Justice Goddard in 
Kawasaki, &¢., of Kobe v, Bantham Steam- 
ship Company (post, p. 457,; The Times, 
26th May) shows, however, that the ques- 
tiin whether a. war is in existence or not 
may bea malter of acute controversy. The 
learned judge decided that on a certain 
date in 1937 war was being waged between 
China and Japan. To be more accurate, he 
decided. that on the facts submitted by 
Parties who differed upon this question, an 
arbitrator could properly ecnclude that the 
events which were passing in the Far 
Hast at the material time. made a state of 
war between. those two Powers. The arbi- 
trator was faced with substantial conten- 
tions tothe contrary. The dispute before 
him arose between owners of a vessel and 
charterers who took heron hire. We wish 
that the verb “to charter” and the noun 
“charterer” were always confined to those 
who take vessels on hire and never used. 
for those who let them. These are words 
about which some people who Bpeak 
the language of Admiralty are not 
sa consistent as they might be. Anyhow, 
the charter-party contained a etipulation 
that “if war breaks out involving Japan’ 
the. owners should be at liberty to termi- 


nate the contract and retake their vessel. _ 
On the 18th September 1937, they did so. 
The charterers said that on that date war 
was nct in existence between Obina and 
Japan. Pursuant to the contract, the dis- 
pule was referred to arbitration, and the 
arbitrator, after heariug much evidence, 
decided that the owners were right. We 
have no full report of the facts tendered 
in evidence before him. He was, it seems, 
toid of the large facts, which we can all 
read (with maps attached) in our daily 
newspapers. He had evidence of J apanese 
regular forces in occupation of territory 
which is shown on the map as part of 
China. He had proof of air raids, heavy ` 
loss of life on both sides, and compulsion -` 
applied to the Ohinese Government by that. - 
of Japan. On the other hand, he had a. 
letter from the Foreign Office framed in 
terms which can possibly justify the use 
of that provoking adjective ‘non-com- 
mittal.” ‘The Foreign Office said that the 
situation was anomal us, but would not 
say that in their view war existed -bet- 
ween China and Japan. No declaration 
of war had been issued. The ambassas 
dors of cach Power still held their creden- 
tials to the other and apparently still re- 
sided at Tokio and Nanking. On all 
these facts the arbitrator «decided, as wə., 
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say, that, so far as he could ‘determine 
the matter, China wasin September 1937, 
at war with Japan, and that. the owners 
were entitled to reclaim ‘their vessel. The 
charterers -appealed and pleaded that in 
a contract of this kind the term “war” 
must be strictly interpreted in accordance. 
with diplomatic precedent and usage. Tt 
must not, : they said, be left to the rough 
and ready interpretation of a business 
arbitrator in the City. If the Foreign 
Office did not admit that there was a war, 
then there was no war. Thé Foreign 
Office, however, has to consider the- im- 


plications of any admission of this kind.. 


If, speaking as the mouthpiece -of the 
British Government, it declares that a war 
is in existence then consequences, certain 
or uncertain, follow under. the Covenant 


of the League of Nations and the Kellogg - 


Pact. Japan is no longer a member of the 
League of Nations, but she has not. so far 
as we know, withdrawn her adherence to 
the Pact. China is a member of the League 
of Nations and an adherent to the Pact, 
and if she is the victim of war aggres- 
sion she is, or may arguably be, entitled 
to the assistance of other members of the 
League. These considerations may well 
have influenced tke Foreign Office in 
deciding to speak as it did. The question, 
however, arises wLether, even according to 
the accepted standards of international law, 
war has in fact broken out between these 
Powers. It may be that our readers, on 
looking over the authorities, will conclude 
that whether the arbitrator looked at the 
matter as one cf business or as one to 
be, determined with regard tothe rules of 
international law, the result is the same. 


The jurists and international lawyers 
are very- fond of discussing this question, 
and it is, of course, entirely worthy of 
the. distinguished disputants who marshal 
the precedents and pronounce on their 
results. The precedents are, however, so 
varied and so doubtful in their lessons 
that there is room for those honest dif- 
ferences of opinion which are the seed- 
plots of controversy and the nurseries of 
ingenuity. As a first step, we may say 
that war-does not exist between White- 
land and Brownland unless both the White 
and the Brown Governments agree that they 
are at war. Whiteland and her allies 
may’-use their forces to kill Brownland 
Sailors and soldiers and occupy Brown 
territory, but unless Brownland replies by 
using her forces to oppose those of 


_it was called—of Navarino. 
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Whiteland there is no ‘state of war bet- 
ween them. 

The locus elassicus is the blockade of 
Turkey by English, French and Russian 
squadrons in 1827, and the Battle—for so 
The Turkish 
and Egyptian fleets were destroyed with 


‘a loss of over 7,000 men. The blockading 


Powers suffered’ severe casualties. But, as 
a good recent essay pnblished by the 
Grotius Society in-1926 reminded us, the 
ambassadors of the blockading Powers re- ` 
mained at Oonstantinople, which caused a 
Turkish diplomat to ohserve: 

“C’est absolument si, cassant la tete d'un homme je, 
T’assurerais en meme temps de mon amitie.” : 


However, Turkey did not reply to the 


' Pacifié blockade by any countér-measures 


beyond these of defence. Had’ she done 
so, surely the ambassadors must have left 
Constantinople and a state of war come 
into’ existence. In most of the cases of 
pacific blockade of which the books hold 
record, war has not followed. In a few 
it has; but if the State subjected to the 
offensive act of blockade chooses to re- 
sent it, and reply by organised acts of 
resistance or cunter-attack, you surely 
have war. And so we may follow Mr. 
McNair's essay, to which we referred just 
now, and say that a defendant State, such 
as China in the present case, if it is 
faced with acts of forcible intervention, 
may treat them as acts of.warand as a 
ground for declaration of war, that the 
attacking State must run the risk of hav- 
ing its acts go treated, and that the State 
attacked may answer them either by a 
declaration that itis at war with the at- 
tacker or by the mere taking of military 
measures to repel the attack. As to the 
date when a war which commences in this 
way begins, the best opinion seems to be 
that it commences at the date when the 
first provocative act was done by the as- 
sailant. This. may, of course, be important 
for neutral States who have to take mea- 
sures for protecting their neutrality, and 
may ultimately be important for purposes of 
legal decision. 

There is certainly, on the’ authorities, 
no rule that war does not exist until it 
is declared by both parties. In the last 
edition of Halls International Law, the 
author, or his editor, pointed out that, 
both for the convenience of the subjects 
of a State going to war and asa matter 
of duty towards neutrals, a notice or pro- 
clamation should, when possible, be issued. 
But many cases arise when it is not pose 
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sible—as when the commander of a distant 
fleet or army is instructed by his Govern- 
ment-to begin to use force at once if 
certain things which may or may not be 
‘done, are done or left undone by the other 
side. In his view, even as an -international 
lawyer, war is commenced either by a 


declaration given by one tothe other be- . 


fore any act of hostility or when, without 
a declaration, a hostile act is done by the 
belligerent which takes the initiative. The 
Hague Convention of 1927 did insist on 
the necessity for explicit warning by one 
party to a dispute to the other before the 
opening of hostilities; but as the later 
editor of Hall’s book shows in his ex- 
panding paragraph (p. 452), the Powers 
said nothing as to how much time must 
elapse between the warning and the first 
blow, so that the recommendation remains 
“in the air.” 

“On the authorities thon we think there 
is no doabt that war may exist without 
a declaration, But what, or how much, is 
necessary to create in the absence of such 
declaration a state of. warin international 
law? The answer is not easy, aud it may 
be necessary to qualify Hall’s dictum 
that as soon as you have an act of 
hostility you have a state of war. One 
has to look at the act of hosvility and 
see if it is committed animo belligerendt. 
In 1923 a sudden conflict occurred bet- 
ween Italy and Greece owing to the mur- 
der in Albania of a number of Italian 
officers who were marking out the Albanian 
frontier. 'I'wo days later Italy presented an 
ultimatum to Greece. Greece replied the 
next day, but declined full compliance 
with the Italian demands. On the next day 
the Italian fleet oceupied Oorfu, and later 
there was a bombardment in which non- 
combatants were killed. The Italian Gov- 
ernment, however, at the same time in- 
formed the Greek Government that the 
occupation of Corfu was temporary, that 
no act of war was intended, and that 
Italy hoped that Greece would commit noact 
which might change the pacific character of 
the bombardment and occupation! This 
remarkable suggestion was received with 
mixed feelings in Europe, and though the 
dispute died down and the Italians soon 
jeft Corfu, consequent alarms and excur- 
sions took place at Geneva. Taey re- 
sulted in the Council's taking the opinion 
of a special committee of jurists on the 


question whether a member of the League . 


could do what Italy did without com- 
mitting an act of war within Arts. 12-15 of 
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the Covenant. The jurists replied : 

“Coercive measures which are not intended to con- 
stitute acts of war may or may not be consistent with 
articles 12-15 of the Covenant. It is for the’ Coun- 
cil, when the dispute has been submitted to it, to 
decide immediately, having regard to all the cir- 
cumstances of the case and the measures adopted, 
whether it should recommend the maintenance or 
withdrawal of the measures,” 


All of which was wise and unhelpful. 
We cannot trace anything later and more 
authoritative as a rule of international 
law on the subject. In the recent case, 
where international law and declarations 
were no doubt considered but not decisive, 
the learned judge had to decide as a 
matter cf business what was a state of 
war as understood in the City. He ad- 
opted and followed the dicta of Mr. 
Justice Matthew in Driefontein Consoli- 
dated Goldfields v. Janson (83 L. T. Rep. 
79; (1900) 2Q. B 338) which was later 
upheld in the QOourt of Appeal and the 
House of Lorde. That learned judge had. 
before him the facts that the ‘Transvaal 
Government seized on the 2nd October, 1899, 
some gold which was passing the Transvaal 
frontier on consignment to England. | 
lt belsnged to a company registered in the 
Transvaal and was insured at Lloyd's. 
There was the usual exception in case of 
capture. After war had been formally 
declared on the 9:h October, the insurers 
refused payment on the ground of the 
war capture clause. The whole action 
boiled down into a question waether on 
the 2ad Octuber a state of war was in 
existence between England and the Trans- 
vaal or, if not, whe.her the subsequent 
declaration of war could have retrospec- . 
tive force so as to invest a peacetime 
requisition ex post facto with the cha- 
racter of war seizure. The learned judge 
was against this and all the other con- 
tentions of the insurers. He put it this 
way : 

a the seizure was said to be like an attack 
actually made by a belligerent Power upon an 
enemy's territory. If that contention was right all 
the serious consequences of a state of war must 
have followed from October 2nd...All commercial 
relations between the subjects of the two Govern- 
ments must have ceased, as every kind of com- 
munication that could relieve the pressure of hog- 
tilities would be a violation of duty. I am clear 
that there was no state of war on October 2nd. 
What is a state of war is well described by Hall. . 
When differences between States reach a point at 
which both parties resort to force or one of them 
does acts of violenea which the other chooses to 
fook upon asa breach of the peace, the relative state 
of war is set up...” < 

On the 2nd October, indeed, there was 
no final determination to appeal to arms, 
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Negotations for a peaceful settlement con- 
tinued for several days after the seizure. It 
was a'plain case. 

Still, though the learned judge had to 
construe a business document, he used, in 
his work of intérpretation, the utterance 
on the matter of a famous jurist. In the 
later case of Republic of Bolivia v. In- 
demnity, £e., Company (99 L. T. Rep. 391; 
(1909) 1 K. B.: 785), Mr. Justice Pickford 
paid less respect to the dicta of the in- 
ternational lawyers upon the essence of 
‘piracy. “Pirates,” he said, as used in the 
policy must be construed in a “popular” 
sense and not necessarily in that which 
is given to it by international lawyers. 
“Pirate” in the popular sense meant a 
man who “is plundeting indiscriminately 
for his own ends” and not aman who is 
simply operating against the property of 
a State for a public end—the end of 
establishing a government. He had before 
him the case of an armed. ship, manned 
by members of an insurgent force who 
were endeavouring to set up or resurrect a 
new State on the remote waters of the 
upper Amazon. They let several cargoes 
not owned by the Bolivian Government go 
unharmed ; but when they found a cargo 
of supplies destined for the forces of that 
government they seized it. This, said Mr. 
Justice Pickford, was no piracy in the 
popular sense of the word. The captors 
were not mere robbers by water. They 
were insurgents endeavouring to establish a 
new country. ; 

We see here a disinclination of the 
courts which have to decide on the meaning 
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of business documents to hold up the light 
of international law to guide- them. This 
disinclination we cannot approve without 
reserve. We should like judges to look 
both at the facts and at the international 
law. Each helps the other. It must not 
be assumed that the international jurists 
are academic dry-ds-dusts who sit in their 
studies and construct rules without any 
regard to their raisons d'etre or practical 
consequences. Anybody who takes the 
trouble to open old Grotius and read him, 


‘even in Whewell's abridgement, will see 


that he built his code on known practice 
and with due regard to known or antici- 
pated circumstances. His followers walked 
on the same wise patb. It can only be 
said that their rules are built, as we say, 
on known practice and on circumstances 
which the framers could reasonably an- 
ticipate. If these rules do not provide a 
solution for every combination of facts 
which may appear in the giddy kalei- 
doscope of modern affaire, they are not on 
that account to be rejected. Certainly 
they did not require that the learned judge 
should be bound in deciding the case be- 
fcre him by the fact that no declaration: 
of war had been issued by China or Japan, 


.by the fact that the ambassador of each 


Power still resides at the other's court, or 
by the cautions and easily explicable 
hesitation of the Foreign Office. They left 
him free to decide the question on the 
Plain facts of the case. With due res- 
pect we may say that his decision was 
undoubtedly right —The Law Times.. 





Extracts from Contemporaries. 


Opening Letters in the Post. l 
A gentleman who writes from Lincoln’ 
Inn lo The Times Supplement protests 
against the Official Secrets provisions by 
“calling attenticn to another unguarded 
droit administratif—the right of any 
Secretary of State to intercept, open, and 
read all private correspondence consigned 
tothe post. If one of these eminent persons 
was in love with a woman he could lawfully 
call for and read all her correspondence 
‘and all the correspondence of his rivals. 
I do not suggest that such a thing is 
likely, but this power is assuredly capable 
of abuse, as was very plainly proved by 
the disgraceful epieode of Mazzini’s letters. 
The then Government contrived to cling to 


the droit by the jettison of Sir James 
Graham, and bureaucracy has clung to it 
ever since.” : i 

The letter goes on to suggest that “If the 
tight, an extremely valuable one, was 
safeguarded by the assent of a Judge, or, 
in internal matters, of a Magistrate, it would 
conform with the spirit of our law.” 

What is not pointed out, and what no 
one seems to realize, is that when the pcst 
office is authorised by a Secretary of State 
to open hundreds of thousands of letters 
to check participation in lotteries, these 
warrants must be in general terms. In the 
debate in 1844 on the Mazzini case Lord 


- Campbell stated that there was a separate 


warrant for each letter. It was also said 
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that in Pitt’s time letters opened were 
marked “opened by authority.” 

Have we gone back to the view, set forth 

in the preamble to the Commonwealth Act 
‘ of Parliament first instituting the Post 
Office, that one of its principal objects is 
“to discover and prevent many dangerous 
and wicked designs?"— Justice of the 
Peace. 


Flowers for Health. 


Among the Daily Herald's illustrations of 


the Casserley Case was a photograph of a 
very comely young lady hastening towards 
the Central Criminal Court with two 
bouquets in her hands and under it the 
caption: “Before the trial opened posies 
of sweet herbs were taken into the Court 
for Judge and Counsel—a custom dating 
from the Black Plague.” Whether the 
erudite caption-writer had in mind the 
Black Death or the Great Plague, the custom 
of flowers for the Judges and herbs for the 
prisoners—no bouquets of that sort for 
Counsel—has rather a later origin. It was 
in 1750, after an outbreak of gaol fever 
had accounted for a Lord Mayor, an 
alderman, two learned Judges and several 
members of the Bar, that the men of science 
decided that some antidote shotild be 
devised for the fatal “closeness and stench” 
of the Old Bailey. As apparently the 
drainage system was uuchangeable and 
untouchable, they decided that every part 
of the Court and gaol should be cleansed 
with vinegar. This included the prisoners. 
Before each sitting, hot irons were to be 
plunged into buckets of herbs. Further, 
herbs were to be scattered about the Court 
and bunches of rue provided for the Judges. 
Those bunches of rue are the bouquets of 
to-day.—The Solicitors’ Journal. 


Forbidden Words. < 

“Definitely” must now take its place 
among the words not to be uttered in an 
English Court of law, since Humphreys, J.. 
lately corrected Humphreys, Jnr., for the 
use of it. 
jn the ointment of elegant English have 
been banned from time to time. When 
told by Counsel that a certain company had 
“come to grief,” Lord Coleridge, C. J., 
sterùly asked: “What do you mean?” 
adding, ‘Please do not use slang in my 


Quite a number of other flies ` 
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Court. I must insist on pure English 
being spoken.” His was an ear attuned.to 
elegant expression, but one is d little 
surprised to find that Hawkins, J., asked : 
“Up to the what?” when Counsel observed 
that it was “difficult to keep witnesses up 
to the scratch.” What is that ?” he insisted. 
“I beg your lordship’s pardon,” was the 
reply, “I mean to keep my witness in 
Court.” “That is better; I now under- 
stand you.” To use the word “pinch” for 
“steal” is, of course, asking for trouble, 
and the man who did it was told by- Hil- 
bery, J., that he was almost inclined to give 
costs against him, Langton, J., found 
annoyance in the expression: “He was 
only bluffing,” which he denounced as an 
Americanism proper to be avoided. So take 
care —The Solicitors’ Journal. 


Restaurants. 

Mr. Justice Hilbery had an interesting 
point before him last week (Times, May 6) 
on the precise nature of the liability of the 
restaurateur if he supplies unwholesome 
food to his guests, A plaintiff and his wife 
who apparently both suffered from the 
effects of their meal sued their profes- 
sional host for breach of warranty. They did 
not sue for negligence, but both claimed 
for a breach of the ordinary Sale of Goods 
Act warranty. To this claim the host himself 
did not plead the defence that the wife 
was not in contract with him and therefore 
not entitled to sue for breach of warranty. 
The point was taken for a third party from 
whom, it was said, the host had received his 
supplies of food. The learned Judge doubted 
whether a third party could raise such a de 
fence if the defendant did not. himself take 
the point; but, leaving that doubtful ques- 
tion aside, he decided on the facts that, 
when once they sat down to their meal, 
both the plaintiff and his wife came into 
contracts with the host. On the particular 
facte, no doubt the learned Judge was right: 
and there are, of course, many cases 
where the position in fact is clearly the con- 
trary and the restaurateur contracts only 
with the man who “gives” the dinner-party. 
Between the-two clear positions there are 
a number: of intermediate and uncertain 
phases or states of fact, without full 
knowledge whereof no rule can be laid 
down.—The Law Journal 





INDIAN 


CASES 





1938 


JOURNAL 


Vol. 176 | 


[The Editors do not hold themselves responsible for the views expressed by contributors.) 








THE TRIAL OF EDDIE SKUNK 


This unusual article presented in “Uncle Remus” style was prepared by a 


member of the bar in an unnamed state. 


The author disclaims any 


basis of fact for the scenes and emphatically denies any intention of 

producing a satire on modern trial procedure, He withholds his name merely 

because he does not care for his colleagues at the bar to know that his legal 

mind is capable of at time soaring into wild imaginative fancies such as 
herein presented, 


Smeliville City is in the throes of a 
happy delirium. The streets are crowded 
with the denizens of the meadow, of the 
trees, the stream and barnyard. Refresh- 
ment stands selling choice roots, tender 
bugs and tempting nut kernels have been 
set up over night. The cat clan is pre- 
sent en masse, and thousands of mice in the 
fields:and woods thank goodness for the 
unseasonal armistice. Most of the bear 
families have delayed entering their winter 
homes in order to be present. So great is 
the excitement that Boss John B. Sparrow 
has excused his crew of Public Works 
street cleaners that each and all may 
attend the goings on. For Eddie Skunk is 
going to trial at last. After weeks of 
bickering over “to-wit,” “whereas,” and 
“aforesaid,” District Attorney Jersey Bull 
has finally succeeded in forcing that ne'er- 
do-well young blade to trial. Great is the 
agitation of the curious and the morbid; 
around court house square hundreds of 
citizens, four-legged, finned or feathered, 
mill and squeeze to get into the criminal 
court room of Judge Horse. 

Over in one corner of the court room 
the great announcer McRooster has set up 
his microphones, and is even now giving 
the listening world a word by word, and 
blow by blow, description of the scene of 
everything ‘that his keen eye and ready 
tongue can observe and describe. 

The trial is about to start. District At- 
torney Bull, with many snoris and much 
stamping, takes his place at the Counsel 
table. A few of the crowed boo, but 
tather mildly, as the D. A. seats himself. 
It is well-known that Bull owes his office 
to One-eye Weasel, political boss of Green- 
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filed County's Underworld—the gophers, 
moles and their henchmen. Accompanying 
the D. A, is his assistant, Demmy Donkey, 
holding his ears quite erect, as befits his 
importance. Some commotion is created 
as six other donkeys make their way inside 
of the railing, each claiming to have been 
promised a job as assistant to the D. A. 
The crowd is emboldened by Bull’s 
embarrassment, and there is much cawing 
and hooting from the spectators’ gallery as 
the six deserving party workers press their 
demands. The D. A., with difficulty, hushes 
them with promises of early consideration 
of their claims. 

` On the other side of Counsel's table sits 
Attorney R. E. D. Fox IIL, of the old frm 
of Fox, Reynard, Fox, Sly, Fox & Redney. 
Attorney Fox feels that the entire proceed- 
ing is rather beneath him, inasmuch as 
his firm does not ordinarily accept criminal 
cases. His client was forced upon him due 
to the fact that O. U. Skunk, Eddie's 
uncle, is the chief stockholder and presi- 
dent of Amalgamated Horss-feathers, Inc., 
the holding company controlling River 
Bottoms Meadows, Unlimited. Indeed, ex- 
cepting the leading brokerage firm of 
Octopus and Gobbler, O. U. Skunk is ‘the 
attorney's best client. So, perforce, R. E. D, 
Fox Ii, must mix with the rabble. His 
patrician nose quivers as the door opens 
and the sheriff enters with the defendant, 
Skunk. As the two come down the aisle, 
tefined ladies among the spectators draw 
aside their furs, and Mrs. Silver Fox, wife 
of the well-known pelt magnate, murmurs 
to her aristocratic companion, Mrs. 
Plymouth Rock, “How utterly devastating, 
my dear.” “Lend me your smelling salts, 
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darling,” replies Mrs; P. Rock. She uses 
the same with the utmost delicacy. These 
two ladies, together with Miss Pekinese, 
are present as members of the committee 
for More Artistic Shower Baths for Factory 
Workers, of the Community Uplift Society. 
Miss Pekinese will read a paper on the 
trial at the society's next meeting. 

As Announcer McRooster has observed 
through the microphone, only two of the 
jungle folk are in the jury panel. And he has 
correctly estimated the reason—the process 
servers were afraid to serve the lords of 
the hinterland. - They merely returned 
their process marked, . . . . not found 
in my country.” 

“Ladies and gentlemen of the jury: Eddie 
Skunk stands at this bar accused of a most 
heinous offense. The complaint against 
him was made by the two Misses Magpie, 
both estimable ladies who have the best 
interests of all of the citizens of this county 
at heart. They complain in their official 
capacities as secretary and third vice-presi- 
dent, respectively, of the Society for 
Prevention of Cruelty to Dumb Human 
Beings, often referred to as the 8. P.O. 
D. H.B. On their complaint, and after my 
own investigation, an iddictment was re- 
turned against the defendant, which 1 will 
now Tread to you.” 

State or ANIMALDOM } 
County or Grusnrizips f %°- 
sone the fall term of the Oriminal Court, 

36, 

The grand jurors chosen, selected and/or 
sworn in and for said county and/or state, 
in the name and/or authority of the people 
present: that on the 20th day of October, 
1936, one Eddie Skunk, unlawfully and/or 
feloniously, with malice aforethought, and/or 
behindthought, did lay, spread, place and/or 
wait a nuisance over, under, along andjor 
upon certain human persons then in the 
. peace of the people being, at a place 
known as to-wit : Higher Highland Heights 
. . . © He went on with many: a “to-wit” 
and an “andjor”-through the indictment. 
Then he proceeded, “On, ,to-wit, Octo- 
ber 20th, the state was rocked by the news 
of this horrible crime. On, to-wit, Octo- 
ber Zlst, the defendant was arrested and 
taken to jail, to-wit, the county jail. On, 
to-wit . . .” “To-woo,” hoots Mrs. H. 
Owl from the gallery. ‘“To-wit" continues 
Bull, frowning. “To-woo, to-woo" replies 
Mrs. Owl. Forthwith a mighty chorus of 
“to-wit” and ‘to-woo” bursts from the 
feathered tribe, unable longer to restrain 
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itself. During the unseemly bedlam Bull 
sits down, completely outnumbered. Judge 
Horse summarily appoints Tom Gat as 
assistant bailiff. The bird folk, who had 
manifested little fear of Bailiff Mastiff, 
hush their clamor forthwith, and quiet is 
restored. 

Attorney Fox waives his opportunity to 
make a statement at this time, and the 
examination of witnesses begins, For the 
state, the D. A. calls Ernest Louse, his 
star witness. The testimony of Louse is 
brief but clinching. On the evening in 
question, he was on the scene, in fact, he 
was onthe defendant. In dramatic tones, 
he tells court and jury how finally he- 
lost his hold and fell into some bushes, 
but manfully staggered and crawled to the 
nearest Police Station to report the crime, 
dropping exhausted at the feet of Police 
Oaptain Irish Terrier. As Louse unfolds 
his story, many a paw is clenched and 
Eddie Skunk slips down in his chair until 
only the tip of his tail shows above the 
table. Cross-examination of the witness 
brings little comfort to Attorney Fox. Louse 
had been there, he had seen and suffered, 
and had told his story bravely. The D.A. 
now calls William Goat, who testifies 
briefly to circumstantical facts. He too 
was in the neighborhood, and tho he had 
not seen the defendant, he is prepared to 
swear beyond question that the latter had 
been there. While Fox has some success 
on cross-examination, nevertheless Goat's 
testimony was strong, for as Peter Monkey 
whispered to his neighbor in the box, “If 
Goat noticed it, it must have been terrific.” 

As Attorney Fox calls his first witness 
a great stir takes place both within and 
without the railing, tails are bushed, manes 
Patted, and the strutting of the males in 
the room creates a kaleidoscopic maelstrom 
of fur and hair. For beautiful Blondy 
Angora is taking the stand. After a lengthy 
pause to allow the charms of the ravishing 
witness to have their full effect on court 
and jury, Mr. Fox gently questions her. 

0. “Your name please?” 

A. “Blondy Angora.” 

Q. “Are you acquainted with Eddie 
Skunk?” 

A. “Oh yes, indeedy.” 

Q. “Were you with him on the night of 
October 20th last at about 11:00 o'clock 
PM.” 

A. “Yes, we were together then at Dutch 
Daschhound’s Hot Dog Stand.” 

Q. “What were you and Eddie doing a 
that hour?” ° | 
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A. “We were sharing a hot dog and read- 
ing the October issue of Racey Tails.” 

Q. “When did you leave ?” 

A. “Not until about 1:00 4, m. 
ed dancing about 10:30.” 

“That is all, Miss Angora,” beams At- 
torney Fox, ‘You may cross-examine, Mr. 


We start- 


Bull.” 


Question by Mr. Bull, “Who else, if 
anyone, was in the lunch room at that 
time?” 

Answer, coyly addressed to the Judge, 
“I am just a little embarrassed about 
answering the question, your honor.” 

Judge Horse, “Well now, just do not 
bother answering, if you do not care to.” 

Q. “Was Mr. Daschhound there?” 

A. “No, he had gone out and left a 
stranger in charge.” 

- Q. “And you and the defendant spent 30 
minutes reading Racey Tails?’ 

A. “Ob yes, there was just the duckiest 
story in the children’s section all about 
Lefty Bloody and the murder 
paramour.” i 

‘You're getting nowhere D. A." whispers 
Demmy Donkey to his boss, “get rid of 
her quickly.” “Guess you are right,” 
murmurs Bull, “That is all, Miss Angora.” 

“Dr. Duck,” calls Mr, Fox. A very self- 
satisfied gentleman waddles to the stand 
and sits down most importantly. “Your 
name please?” asks Fox. 

A. “Dr. Hypo Q. Duck, M. D.” 

Q. “Where were you educated and where 
have you practiced, and for how long?” 

Judge Horse: “I think the doctor's 
qualifications can be admitted Mr. Fox,” 
“and it is getting late’ he adds, with a 
side glance toward the door of his cham- 
bers. Attorney Fox: “I desire to ask the 
doctor | an hypothetical question, your 
. honor.” Judge Horse: “Well proceed, but 
do not make it too long nor too com- 
plicated.” 

Q. “Doctor, assume a circumjacent com- 
munity of humans, genus homo, domiciled 
in close juxtaposition. And assume a 
Nocturnal night in October, a pale moon 
couchant in the firmament, with an exterior 
mean temperature of 60 degress fahrenheit, 
and gesundheit, if any; and assume one 
multitudinous skunk, genus pollum cattum, 
in the average health of a pollum cattum 
under the same or similar circumstances, 
excepting fcr a pterygium in the right 
eye extending into the polar regicn a dis- 
tance of one calorimeter; and assume a 
desuetude of the pupillary area of the 


tibia major, “or minor, or Pacific Coast. 


of his - 
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Leagae, at the moment of an opaque 
translucence of the hyperbola with the Big 
Dipper, all other conditions being sedentary 
and matrimonial, have you an opinion as 
to whether the subterranean propinquity 
of said genus pollum cattum would veloci- 
pate ipso facto, and if so, why isn't it?” 
Attorney Bull: “I object, because a 
sufficient foundation has not been laid. 
Mr. Fox must lay a better foundation.” 
“Gee cow” murmurs Peter Monkey, ‘I - 
thought that that is what we are trying 


_ Eddie Skunk for.” 


“Objection overru ed, you may answer, 
Doctor” rules Judge Horse. 

A. “Ihave an opinion, subject to some, 
qualifications, which may or may not be 
yes and no.” 

Q. “What is that opinion 2” 

A. “With a vision of 20-20, or of 6 7-8, 
the expectortant physiotherapy would in- 
cline, under the anti-cline theory, toward, 
imbecility.” 

“That is all,” smirks Attorney Fox, ex- 
panding triumphantly, “take the witness 
Mr. Bull” 

Attorney Bull: “But doctor, suppose the 
metabollic perspicuity were allergic to 
a to a degree of, well, say ten-twenty- 

ve. 

“It's a play around the left end,” shouts 
juror Monkey. 

“Silence Monk,” roars the Judge, “proce- 
ed Counsel.” 

Q. “As I was getting around to ask, 
could not W. A. P. initiate a project to 
clear the atmosphere of Higher Highland 
Heights, or would that be too apopletic ?" 

A. “A splendid idea, Mr. Bull. I will 
take it up with my precinct committeeman.” 

“That is all doctor,” says Judge Horse, 
“I am sure we all know less aboutit than 
ever.” 

Atterney Fox: 
Honor.” 

Judge Horse: “Both sides come here.” 
All Counsel approach the bench, while 
the crowd and jury await with bated breath 
the outcome of such important and weighty 
conference. . “See here boys,” whispers the 
judge, “do not spread it on too thick, I've 


“The defense rests, Your 


got a date that may skip out on me.” 


“Well I won't,” sys Attorney Fox, “if this 
munchausen will give me a break.” Oh 
nertz! Fox,” replies Bull, “‘let’s get it over 
with and go out and have afew drinks.” 
The safety of the Commonwealth being 


-thus secured, all go back to the table in 


most profound dignity. 
“Qommence your argument, Mr. Bull,” 
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says the court, and Bull now in his element, 
faces the jury. 
“Surely, T do not have to prove to you 
ladiés ‘and gentlemen of the jury,” he 
begins. “that the human residents of the 
fashionable suburb where this malignant 
crime was committed, are dumb. The 
youngest of the whelp, the fledgling bird, 
the fingerling suckerfish knows this. 
Merely, consider some of the dumb things 
they do. They drive their autos faster than 
Mr. Crow can fly, to gef some place where 
they do not really have to be, and are 
frequently killed or crippled on the way; 
like the silly ant they work, slave and 
work, to pile up the thing they call 
‘money, then pass on and leave it all be- 
hind to some one else to spend and enjoy. 
Like the big Apes who are almost. as 
‘dumb as they, these humans are tre- 
mendous imitators. Every house dog and 
tabby cat knows that there is more aping 
in Higher Highland Heights than in the 
zoo—aping of the wealthy and of the elite, 
and flattery of. the lucky. They teach 
peace but practice war. They are dumb 
beyond comprehension, so dumb that for 
an animal to injure one such poor creature 
is a crime of the first water, and such a 
crime the defendant committed. This Eddie 
‘Skunk, this adolescent varmint, wandering 
from the confines of his own meadow, in 
the might of his own superior powers, 
decides to wreak his spleen on a whole 
“community of these weak dumb beings, 
in the still of the night, like the skulking 
fiend that he is, slinking from shadow to 
. shadow, he did this foul deed. Fortunately 
for the people of this county, a silent 
witness, & witness unafraid to appear 
here before you, a louse of the highest 
character—Mr. Ernest Louse, was present. 
He saw the diabolical consummation of that 
fiendish design. Himself gassed and near 
done to death, he bravely reported the 
‘ crime to the Police. Ladies and gentlemen, 
‘Eddie Skunk is a vile malefactor, more 
than that, he is a vaile olfactor. If you 
hope to go forth from that jury room and 
ever again hold up your tails in the com- 
_ pany of decent flesh and fowl, you will 
find the defendant guilty,—guilty,—guilty!” 
_ The sonorous snorting of Bull rose in ever- 
‘increasing crescendo until it filled the 
entire room. Little animals quailed, and 
when the final “guilty” was roared not a 
juror remained in the box. 
_ Judge Horse perforce declares a recess 
"and while he goes to his chambers to 
chéck up on the Alibi, Bailiff Mastiff fishes 
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the jury from among the microphones and 
spectators’ benches. Finally, all are collected 
save the monkey, who refuses to desert the 
chandelier whither he has fled. Upon the 
Judge's return, some order has been res- 
tored. 

“You may begin, Attorney Fox" says his 
Honor. Attorney Fox: “Ladies and 
gentlemen of the jury! You sit here as the 
bulwark of liberty—the fountain of justice 
—the great storage bin of the grains of 
wisdom. Let us peer through the smoke, 
the bias, and the verbiage, and get at 
the facts in this case. In the first 
placé, the humans of Higher Highland 
Heights are not nearly as dumb as 
they look. Nor, are they as far. below 
our intelligence as the District Attorney 
paints them. Take the matter of marriage, 
There is in that suburb many a fourth 
husband living with a fifth wife, and who 
among us denies the wisdom of that 
pleasant custom. Consider their improved 
methods of raising their young. No longer 
do they cling to the offspring. We see 
the children of Mrs. S. being raised by 
Mrs. G. because Mr. 8. after his divorce, 
married Mrs. Y. who divorced him, taking 
the children with her when she married 
Mr. G., while her own young have found 
their way by asimilar path into the home 
of Mr. and Mrs. X 

Ladies and gentlemen, gaze upon this 
poor weak defendant. But a few. short 
years ago he pulled on his little red mittens 
and helped his dear mother bring in the 
firewood; at her side he toddled about the 
house. That little warped brain never de- 
veloped as yours has developed; as a child 
he played with stuffed mice, as a child he 
sassed his nurse!” Fox pauses to let this 
terrific poing sink in. He continues, 
“Need I say more to prove his idiocy? 
This dear boy has not the brain of the 
dumbest human; as Docter Duck, than 
whom there is no greater alienist, testified, 
Eddie Skunk is the unfortunate victim of 
ancestors. No doubt in the dim past, some 
progenitor, returning to his cave from a 
hunting expedition, fell and sprained his 
thumb. That unfortunate thumb, hitch- 
hiking its way down the blood stream 
through the ages, without fault of this 
defendant, furnished the impulse back of 
his act. It was not a crime—lI call ita 
public benefaction. I say we should build 
for Eddie Skunk, not a scaffold, but a 
monument. Does the all-wise and 
omniscient District Attorney think that if 
Eddie is convicted all other skunks in the 
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world will forthwith smell of attar of roses 
and scented. perfumes? He knows better. 
Deep’ down in his vengeful heart, he knows 
that punishment never made any animal 
better. Turn this skunk loose! Return 
him to his dear parents, to his loving 
sweetheart, and cheat this vindictive Bull 
of his prey!” fox, concluding his argu- 
ment,. notes with pride that many a more 
kindly glance is cast toward the defendant. 
At any rate, he has given O. U. Skunk a 
run for his money. 

Judge-Horse now rapidly instructs the 
Jury and they retire with Bailiff Mastiff. 
Ferret of the Evening Post stations himself, 
as near to the jury room as he dares- 
while the other reporters eye him suspicious, 
ly. The spectators, sensing an early verdict 
hold their places. Nor, are they wrong in 
their surmise. In quick order a verdict 
has been reached, but even before that 
fact is known, Ferret is seen to dash 
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madly from the court room. A few re- 
porters follow blindly, the rest fidget un- 
certainly as the jury re-enters the box. 
“Gentlemen, have you arrived at a verdict?” 
asks the. court. “We have, Your Honor,” 
answers Foreman Hog. “What is the 
verdict?” asks the judge. “We find the 
defendant guilty as charged, but with great 
provocation,” reads the foreman. The 
Judge: “Poll the jury Mr. Clerk,” “We 
will waive the polling,” shouts Attorney 
Fox, leaping to his feet, “the defendant 
prays an appeal.” “Yes, indeed,” echoes 
Eddie Skunk, “Let us SPRAY." Wild 
commotion immediately ensues. In 10 split 
seconds he stands alone in the court room. 

Even the millions listening in shut off 
their radios. “Well, well," says Eddie 
Skunk quite to himself, “I should have 
thought of that inthe first place”; —-Case and 
Comment." 





“NOT NEGOTIABLE” BILL 


What isthe effect of the words “not 

negotiable” when written across a bill 
of exchange; Do they mean what they say, 
or do they have the special meaning which, 
by sec. 81, Bills of Exchange Act, 1882, 
applies toa cheque crossed and bearing 
the words “not negotiable”? 
_ This new point came before Lewis, J., 
in Hibernian Bank Co.v. Gysin & Hanson 
(193%, 2 All E. R. 575). The bank sued 
the acceptors of a 5001. bill, drawn by 
the Irish Casing Co.. Ltd., and accepted 
payable st Barclays Bank three months 
after date to the order of the drawer, 
endorsed by the acceptors, and held by the 
bank as holders for full value. The 
bill was described as payable “to the 
order of the Irish Casing Co., Ltd., only” 
and was crossed “not negotiable.” 

The plaintiffs argued that, despite the 
description and the crossing, the bill 
was negotiable. To render a_ bill 
not negotiable—it was said—words must 
be added, within sec. 8 (1), “prohibiting 
transfer, or indicating an intention that 
it should not be transferable,” In 
National Bank v. Silke (1991, 1Q.B. 
435), 8. drewa cheque, payable to the 
order of M. for 4501, and had crossed 
it “Account of M. National Bank,” He 
gave it toM., whoendorsed it to the 
National Bank. The bank was held entitled 
to recover, for the cheque did not contain 


words prohibiting transfer or indicating an 
intention that it should not be transfer- 
red, Lindley, L. J., said: “I will assume 
for the purposes of this case that under 
those provisions you can draw a bill 
expressed tobe payable to order or to 
bearer, and yet make it not transferable, 
though Iam disposed to think you cannot. 
But if you can there must be plain words 
prohibiting transfer or showing an inten- 
tion thatthe bill shall not be transferable, 
Ambiguous words will not do. Now, do 
the words inthe present case prohibit 
transfer of the cheque, or indicate an 
intention that it shall not be transferable ?" 
(at p. 439). Fry, L. J. observed : “I am in- 
clined to think that sec. 8 divides bills into 
three classes—bills not negotiable, bills pay- 
able to order, and bills payable to bearer; 
so that a bill payable to order must always 
be negotisble. But assuming that a bill 
payable to order can be made not negotiable 
under sec. 8 (1), I am clearly of opinion 
that the words used in the present case 
[sc. “Account of J. F. M. National Bank 
Dublin “|, neither prohibit transfer nor 
indicate an intention that the cheque shall 
not be transferable. Much more definite 
words must be used to counteract the 
effect of the cheque being expressed to 
be payable to order” (at pp. 439-440). 
Now sec. 8 (1) describes when a bill 
isnot negotiable, Sub-sec. (2) declares: 
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“A. negotiable bill may be payable either 
to order or to bearer.” From these words 
Fry, L. J., deduced thata bill payable to 
order could not be ‘not negotiable.’, 
Itis stated in Paget on Banking (i930, 14th 
edit., at p. 114): 

. “1. That subject, in the case of a cheque, 
to the not-negotiable crossing, any bill, 
note or cheque on which the word ‘bearer’ 
or ‘order’ appears, or is imported by the 
statute, is and remains a negotiable bill, 
and that no words prohibiting transfer 
or indicating an intention that it should 
not be transferred have any place thereon 
or any effect on its negotiability. 

“2, That the only not-negotiable bill, 
note, or (subject to the not-negotiable 
‘erossing) cheque is one made payable 

- to a:specified person, not containing either 
“order” or “bearer, but containing words 
prohibiting transfer or indicating an 
intention that it should not be trans- 
ferred.” 

On the other hand, it was argued for 
the defendants that the remarks of Lindley 
and Fry, L. JJ., were obiter, for the Court 
of Appeal held that there were. no unam- 
.biguous words on the cheque in the 1891 
case sufficient to make it not tegotiable. 


| 
od 


Murder from the Alr. 

Public. International Law is at a dis- 
‘advantage compared with its somewhat 
emote relation, Private International. Law. 
So: remote, indeed, that to the latter the 
‘title of International Law has been denied, 
and Conflict of Laws is regarded as the 
‘preferable description. The disadvantage 
is that when private law isin question, 
„there is always an authority to enforce it, 
_whether the case is to be determined by 
English, or French, or any other system 
.of law. But Public International Law has 
‘no authority behind it, and it has been 
‘ objected that it is not law at all. From the 
“recent exhibition of the horrors ‘of aerial 
‘warfare waged in Spain by the forces 
underthe control of Franco, and in China 
by. the forces of Japan, it would seem that 
“the objection is sound. Aeria] warfare is 
-of recent date, and principles to regulate 


| it, though they have been formulated, have ` 


“mot been generally agreed. Of course, the 

only effective regulation is abolition every- 
‘ where, and for all purposes, That, it may 
- be ‘hoped, will come when Public Law 
| recovers from the setback which befell the 
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In .the present case there weretwo clear 
indications—it was urged—that the bill 
was intended tobe not negotiable: first, 
the addition ofthe word “only” (“to the 
order ofthe Irish ©. Co, Ltd. only”); 
secondly, the words “not negotiable” 
themselves. On the bill, it was said, those 
words meant what they said; on a cheque 
by sec. 81, they are given a restrictive 
meaning ; “When a person takes a crossed 
cheque which bears on it the words ‘not 
negotiable,’ he shall not have and shall 
not be capable of giving a better title to 
the cheque than that which the person 
from whom he took it had.” Lewis, J., 
upheld this argument. He distinguished 
the present case from the decision in 
189], regarding the statements in the 
Court of Appeal as obiter dicta. No words 
written across a bill of exchange could 
be stronger. ‘‘They must mean something, 
and they clearly do notmean what they 
would meanif they were put across a 
cheque” (at p. 579 of 1938, 2 All E. R.). 
Accordingly, the learned Judge held that 
the bill was not negotible, and gave judg- 
Ja Dh forthe defendants.—The Law Jour- 
mal. 


Extracts from Contemporaries. 


practice of warfare towards the end of the 
last century, and has been intensified in the 
present. Meanwhile, such efforts as are 
possible should be made to keep the idea of 
International Law alive. “When,” wrote 
the late Sir Frederick Pollock, “great 
Powers commit themselves to principles of 
anarchic tyranny, that isthe very reason 
why those who still believe in the rule of 
law should reassert and republish their 
faith as the most dignified form of protest, 
andin the long run not the least effect- 
ual "—The Law Journal. 


Self-Importance in Court. 

The law is no respecter of persons. Even 
the chairman of a ecmpany, of the mature 
age of eighty-three and of high standing 
in his own town, must submit to sit quietly 
in court, and restrict himself to making 
offensive comments in his thoughts only. 

This unpleasant lesson was learned by 
a gentleman concerned in litigation in th 
King’s Bench recently. While Counsel o 
the other side was opening his case, the 


man of high provincial stanging ej aculated 
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“Its lies,” and then fretfully, “I can't 
sit here.” After that the Judge turned 
him oùt. “When he is in a proper frame 
of mind to listen to the other side without 
interrupting he can cone back.” 

Asherose to go, the great man uttered 
again, “The Judge doesn't know. I am 
one of the best known men in——. Heis 
treating me as if I had no standing. It is 
a slur on my character.” 

Self-importance and bad manners are 
out of place in the King’s Courts. There, 
even men of local importance are well 
advised not to parade their greatness lest 
one greater than themselves rebuke them.— 
Justice of the Peace. 


Newspapers and Libel. 

The National Federation of Retail 
. Newsagents, Booksellers and Stationers 
have been holding a Whitsuntide conference 
and have discussed the law of libel. As 
things stand any newsagent or publisher 
who issues or distributes a defamatory 
statementis liable to the person defamed 
just as much as the person who wrote the 
defamatory words. The Federation think 
that this law is unjust and that people who 
circulate -books or papers, wholesale or 
retail, of whose contents they are unaware, 
should be exempt from actions’ for libel. 
We cannot wholly concur with this opinion. 
Nodoubt the freedom of the Press is an 
important bulwark of liberty and should 
not be limited except for good cause. The 
famous decision in Hulton v. Jones (1910, 
A. 0.20) went to the limits of justice in 
holding the publisher or newspaper owner 
‘liable for statements of which he could 
not have guessed the defamatory nature. 
But one, of course, has to consider the posi- 
tion of the person libelled. He may have 
no mark at which to aim his arrow except 
the publisher, who is bound by law to put 
his name and address on his publication. 
The publisher may be a man of straw or 
be an unincorporated body which cannot be 
sued. The hardest case, we think, is that 
of the actual printer wno is in the same 
boat as the distributor. We should be glad 
if our law-givers would consider, at all 
events, his case.—The Law Journal. 


Dickens and the Police. 

We sometimes get the impression that 
mo one nowadays reads Dickens. Our 
readers-cerbainly ought not to neglect him. 
His clever—and truthful—descriptions of 
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Magistrates and their Courts, in his. time, 
would alone make his books interesting. | 
They contain, tco, much which throws 
light on the Police, with whom Dickens, like 
many students of low class life, liked to 
pursue his studies. “Mr. Inspector’ in 
Our Mutual Friend was obviously drawn 
from the life. But there is much more 
than the one character. In a collection 
which used to bear the non-committal 
title of Reprinted Pieces there is an 
excellent account of “The Detective Police,” 
followed by ‘Three Detective Anecdotes” 
and “On Daty with Inspector Field.” In 
the Uncommercial Traveller, there is a 
chapter on “Poor Mercantile Jack." It 
describes a tramp round some of Liverpool's 
riverside streets in company with Police 
Officers. 4 
In the Household Edition (we believe the 
old illustrated edition, with pages divided 
into two columns was so called, but Messrs. 
Ohapman and Hall will correct us, if wrong), 
the Police appear in their top hats, and 
queer hairy faced fellows they look. Odd 
and antiquated as is their appearance, 
readers can still pass a very pleasant half- 
hour in their company.—Justice of the 
Peace. ; ans 


Prisoners’ Records. 

The prisoner's record given in evidence 
by the police after conviction is the indis- 
pensable preliminary of the modern sentence. 
Without such a record, indeed, it. were 
difficult, if not impossible, to fit the punish- 
ment to the offender.” Adequate, to serve 
its purpose, this epilogue to a criminal trial 
must be; yet, like a true work of art, it 
should rather select the significant than 
catalogue the trivial. That a man had. 
been charged with a crime and acquitted— 
it need hardly be said—should in this 
address to the Court, find no place. A 
Judge did not want to know of such occa-., 
sions, said Greaves-Lord, J., recently at 
Oarlisle Assizes; “once he (i. e, the 
prisoner) had been acquitted the “matter 
should be remembered no more.” This 
principle would seem to follow from the 
wise words of Viscount Sankey, L. O. (as he 
then was) in Maxwell v. Director of Public 
Prosecuttons (1934, A. O. 309) : “Minor 
offences not involving dishcnesty” (Greaves- 
Lord, J., suggested) might be presented in 
a group: thus would one get “a better 
picture of a man’s life.” In future, the 
learned Judge concluded, he hoped that 
the police, in preparing their records, 
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would not make a record appear long 
simply by putting into it a number of 
“minor offences which bore no reflection at 
‘allupon aman’s honesty.” To the ‘‘con- 
travention” of Continental law many of 
these offences more aptly belong than to 
the criminal category of ‘‘misdemeanour.”— 
The Law Journal. 


The Demeanour of the Accused. 

In a case at the last Wiltshire Assizes, a 
jury failed to agree on a verdict, aftera 
~ previous trial had had the same result, 
The judge agreed that it was not proper 
again to put the accused in peril. A new 
jury was sworn, no evidence was offered, 
and a formal verdict of not gulity was 
returned. 

The second jury which could not agree 
considered the case for an hour, and then 
asked Mr. Justice Finlay: “In the absence 
of sufficient evidence to convict may we 
say they are ‘guilty’ judging by their 
demeanour in the witness- box ?” 

The Judge pointed out that the prose- 
cution had to establish their case, but the 
jury bad -to consider the whole of the evi- 
-dence and, as he had already told them, 
to consider the demeanour of the witnesses 
as well as what they said. 

This definite judicial pronouncement is 
satisfactory. Everyone is, of course, affected 
not only by what is said but by the way 
it is said, and the facial expression which 
accompanies the saying, and very little 
reflection will show that itis quite proper 
to give effect to such impressions. Undue 
weight: must not be. attached to them, 
because signs of confusion can be due 
to nervousness or stupidity as well as to 
a guilty conscience, but to say this is only 
to put one kind of evidence on the same 
footing as others. None can be taken at 
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its face value. It must all be examined 
with care and in the light of knowledge of 
human nature.—Justice of the Peace. . 


Torture by Telephone. 

Early this month a lady was before one 

of the Bow Street magistrates, charged 
under section 67 of the Post Office Act, 
1908, with obstructing the course of busi- 
ness of the post office. She had a grievance 
and was “getting some of her own back” 
by bombarding with telephone calls man 
who was said to have discarded her as a 
friend. Unluckily, she not only annoyed 
him but disorganised a whole telephone 
exchange. Officers had to be employed 
to intercept her calls Her method was to 
call up the gentleman’s number from a 
telephone box, make the bell ring, then 
hang up, press button “B” and get her 
twopence back. She made her money go 
a long way, for she got as many as two ` 
hundred calls during his office hours, and 
even at the end of a perfect day was not 
out of pocket. She was dealt with under 
the Probation of Offenders Act, on her 
undertaking not to offend in the same way 
again. 
In the United States the telephone has 
been used for blackmailing doctors, and 
other professional men. If they paid a rent 
to the racketeer or muscler-in, or whatever 
the proper gangster term may be for the 
citizen who makes a living that way, they 
were left at peace. If not, innumerable 
telephone calls interrupted their work 
misled ‘them into hurried visits to places 
where they were not wanted, and gener- 
ally made their lives a burden. Whe- 
ther the telephone authorities and the 
police were able to deal with this criminal 
nuisance we have not learned.—Justice of 
the Peace. 





REVIEW. 


The Law of Torts. By L. B. BHOPATKAR, 
Viog-PRINOIPAL, Law CoLLEGE, Poona. 
Perntep By D. V. VIDWANB at Kesari- 
Mahratta Press, Narayan Puta, 568, Poona, 
No. 2. Price Rs. 4. - 

We have received a copy of the fourth 
edition of the above book. “Bhopatkar's 
Torts” has already become favourite with 
law students of almost all the Indian 
Universities. This edition is re-written, 
enlarged, and brought up-to 15th June, 
1938. The way in which the law has been 


expounded by the learned Author, by 
classification and tabulation of law, has 
made this book easily understandable. 
Addition of useful Appendices and Questions 
set in examination of the Bombay University 
has greatly increased the value of the 
book, though we wish the learned Author 
should have incorporated important ques- 
tions from other Universities as well. 
The get-up and printing are good. We 
unhesitatingly recommend the book to 
those for whom it is mainly written, 
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THE ENFORCEMENT OF CONTRACTS INVOLVING A BREACH OF TRUST. 


An interesting point and one apparently 
not covered by authority, was decided by 
Farwell, J., in Briggs v. Parsloe (1937), 81 

. Bol. J. 702. The decision was appealed 
against by the defendants, but the appeal 
was recently settled. 
The action was for specific performance 
‘of an alleged agreement made between 
the tenant for life of the proceeds of sale 
of the residuary estate of a testator and 
the surviving trustee of tha testator’s will. 
Under the terms of the will the. proceeds 
of sale of the residuary estate were direct- 
ed to be invested in trustee investments, 
but the trustees had power to retain any 
investments existing at the date of the tes- 
tator’s death. 
The testator in fact held shares in two 
Private brick-making companies which pro- 
duced a.very high return of income, but 
were wasting securities. : 
The trustees were of opinion that the 
snares should be sold and a sinking fund 
_Ssovided to protect the interest of the re- 
maindermen. The tenant for life, however, 
` usturally objected to this, and proposed to 
the surviving trustee that in consideration 
of the latter appointing him to be a co- 
trustee with him of the will (a course which 
he hoped would enable him to prevent the 
sale of the shares), he -should settle a sum 
of £40,000 on his married daughter and 
her issue, who were residuary legatees 
under the will. The trustee agreed to 
these terms, although he was advised that 
the appointment was one which the court 
would not make. It was pleaded that 
the agreement was made by the trustee 
not in his capacity as trustee of the will, 
but as trustee for the persons to benefit 
under the agreement independently of their 
rights under the will. 

Farwell, J., ordered specific performance 
of the agreement. 

After dealing with certain other defences, 


176—J. 3. 


the learned judge said that the appoint- 
ment of the tenant for life was technically 
not a breach of trust, though it was one 
which the court might hesitate to make. 

But if there had been a breach of trust, 
what would have been the position? 
The court would not enforce a breach of 
trust or recognise a contract if there 
were an illegal act involved. But where 
an innocent breach of trust had been 
committed as a result of a contract, it 
could not be said that the court. would 
not make the other party carry. out his 
part of the bargain. If a beneficiary 
wanted a trustee to do something and the 
trustee was not sure that it would not be 
a breach of trust, the beneficiary might 
undertake to indemnify him against loss 
if he did the action. Then if it turned 
out to be a breach of trust, the indemnity 
would be enforced, though the considera- 
tion for it was the doing of some- 
thing which turned out to be a breach of 
trust. In the present case, if there had 
been a breach of trust, he would have 
held that the tenant for life was bound to 
make good his part of the bargain. 

He also held that alternatively the 
tenant for life, had by his conduct, con- 
stituted himself a trustee of the £40,000 or 
was estopped from denying that he had 
done so. 

It will be noted that the case is not a 
binding decision on the enforceability of 
a contract involving a breach of trust 
when the contract has been executed by 
the trustee, siace the decision could have 
been supported on the other grounds 
alleged. : 

In Warwick v. Richardson, 10 M. & W. 
284, a bond had been given by a trustee 
to indemnify his co-trustee against any 
claims which might arise out of tas latter 
permitting the former to hold and use a 
legacy instead of investing it in their joint 
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names as directed by the will. 

It was argued that the bond was void 
as falling within the principle that it is 
illegal to indemnify a party against doing 
a wrong. Butit was held that there was 
nothing to show the judges silting in a 
court of law that there was anything neces- 
sarily illegal or wrong in the conduct of 
a trustee who had been made a party to 
such an arrangement, and that the whole 
Circumstances would have to be looked at 
in a court of equity before any opinion 
could be properly formed. Judgment was 
accordingly given on the bond. 

This case also is clearly no authority 
upon the enforceability of such a bond since 
the Judicature Act. 

Two principles are, however, well estab- 
lished. 

The first is that no court will make an 
-order for specific performance which in- 
volves the doing of an act by the defen- 
dant which he is not lawfully authorised 
to do, or which is in breach of a prior 
agreement or would involve him in liability 
for a breach of trust (see Harnett v. 
Yielding, 2 Sch. and Lef, 553; Wood v. 
Richardson, 4 Beav. 174; Wilmott v. 
Barber, 15 O. D. 96). 

The rule is stated in very clear terms 
by Lord Romilly, M. R., in Maw v. Topham 
19 Beav. 576: at p. 578: “The court will 
not compela breach of trust; and where 
completion of a contract would involve that 
consequence, the court will not decree 
specific performance of it." 

It was applied in Shrewsbury and Bir- 
mingham Railway Co. v. London and North- 
Western Railway Co., 4 De G. M. & G. 415: 
a decision affirmed by the House of Lords 
(6 H. L. C.113). 

The second principle is that the court 
will not specifically enforce an agreement 
by trustees which is made without reason- 
able diligence on their part, and which 
ls, or may be, to the prejudice of the 
cestur que trust, or which unduly favours 
one cestui que trust at the expense of the 
others, 

For illustrations of this rule, see Mort- 
lock v. Buller, 10 Ves. 292; Sneesby v. 
ee 7 re ee & a 399 ; Thompson v. 

ackstone, eav, 470; Ordv. No 
Mad. 438. ° nee? 

In While v. Cudden 8 Cl. & Fin. 766, 
the House of Lords declined to make an 
order for specific performance with com- 
pensation of a contract for sale when the 
trustees had: misrepresented the value of the 
Property, 
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“The contract,” said Lord Brougham, 
“ig one which the vendors, as trustees, had - 
no right whatever to make, and which if 
perfected would cast upon their cestuis 
que trust the consequence of their own 
negligence. This a court of equity never 
can do.” 

Such a contract might even, it seems, 
be set aside after completion as against 
a party who was a party to the breach 
of trust. 

Thus in W. v. B., 32 Beav, 574, a mort- 
gage by a father for an immoral con- 
sideration made by way ofa covenant to 
surrender copyholds in which his infant 
children joined, was set aside, on the 
ground that others besides the parties to the 
corrupt bargain were affected by the deed. 


In Barnett v. Ring, 2 Sm. & Gf. 43, 
speciic performance of an agreement by 
trustees of a turnpike trust to sell proe 
perty in forgetfulness of a right of pre- 
emption conferred on adjoining owners by 
their private Act was decreed, apparently 
on the ground that the purchasers had 
notice of the equitable right of pre-emp- 
tion, which could therefore had been en- 
forced against the property in their hands. 
This case seems to show that, waere no 
damage will result to the cestuis que trust, 
even the first of the twoprinciples set 
forth above may be no defence to a claim 
for specitic performance. 

This first principle is, moreover, a purely 
equitable defence, contined to cases where 
the remedy of specific performance is 
sought, though the second is shown by 
the case of W.v. &.to have a wider ap- 
plication in equity. 

There is nothing in any of the foregoing 
cases to show whether a contract which 
in its inception involved the intentional 
commission of a breach of trust would in 
all cases have been regarded in equity as 
unenforceble. 

But in both Ord v. Noel and White v. 
Cudden it was intimated that the purchaser 
might have his remedy in damages at law 
against the trustees for breach of the 
agreement. This view is in accordance 
with the general principles of contract in 
cases where the other party did not 
know that a breach of trust was involved. 
If he did know that the contract was in- 
jurious to the interests of the beneficiaries, 
it appears that no such action would lie (cf. 
Turner v. Harvey, Jac. 169). 

Further, if the trustees warranted their 
title, or actively concealed the facts, the 
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other party would probably be able to avoid 
the contract altogether. 

In order that a contract may be illegal 
at law by reason of its effect on a third 
person, it must be proved to be to the 
injury of that person. The mere pos- 
sibility that it may injure third parties 
is not sufficient to avoid it, at any rate 
as between the parties (Shaw v. Jeffery, 
13 Moo. P. O. 432), and the same rule 
would apply in an action for specifie per- 
formance. 

A good illustration of the principle 
is furnished by agreement in fraud of 
creditors. 

Agreements between a debtor and his 
creditors are rendered illegal and void 
at law by any secret arrangement where- 
by the debtor agrees to give one of the 
creditors an advantage over the others. 
The essential principle on which such 
arrangements ate avoided is that the in- 
terests of the other creditors may be 
thereby injured, and the treatment of 
compositions as coutracts uberrime fidet 
is ultimately based on the same reason- 
ing. 

In many cases a technical breach of 
trust may be highly beneficial to the 
cestui que trust, the conditions laid down 
by the settlor having become inapplicable 
owing to circumstances which he did not 
foresee. 

Further, if the beneficiaries are all 
sui juris they could approbate the breach 
of trust. 

The result appears to be that the treat- 
ment of contracts involving breaches of 
trust by courts of equity differs little 
from that of contracts injurious to third 
persons by courts oflaw. It is, therefore, 
respectfully submitted that the decision 
in Briggs v. Parslog isin accordance with 
principle, and that it may be laid down 
generally that when a contract involving 
a formal breach of trust has been exe» 
cuted on the part of the trustees, the 
court will order specifié performance by 
the other party, even if he knew the 
facts, unless it be shown that the cone 
tract is detrimental to the interest of the 
cestuis que trust and that restitutio in in- 
tegrum is possible. 

If the contract be not performed on the 
part of the trustees, there appears to be 
nothing to prevent them from obtaining 
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an order for specific performance : though 
such an order would not generally be 
made against them by reason of the 
defence available. There will be no ob- 
jection on the ground that the trustees are 
founding their cause of action on their 
own wrong, since, it has heen held re- 
peatedly. that a trustee who has concurred 
in a breach of trust can sue for the re- 
covery of the trust property, it bsing bis 
duty to secure the trust fund for the benefit 
of the cestuis que trust: Baynard v. Woolley, 
20 Beav. 583. 

This point was not even argued in Briggs 
v. Parsloe. 

If, however, it be shown that the con- 
tract involves something more than a 
formal breach of trust, and is really pre- 
judicial to the interests of the beneficiaries, 
specific performance will generally be 
refused, even if the trustees have perform- 
ed their part of the agreement. 

Equity and law are here in agreement, 
since performance of an illegal contract 
executed by one party would not hive 
been ordered at law, as is shown by the 
leading case of -Pearce v. Brooks, L. R. 1 
Ex. 213. 

Equity, however, might, as we have 
seen, go astep further and order rescis- 
sion of the agreement; and if restitutio 
in integrum were impossible, there seems 
to be nothing to prevent specific per- 
formance or damages being decreed, if it 
were essential to protect the cestuis que 
trust from less. In all such cases the 
other party, if innocent, might, it seems, 
even since the Judicature Act, have his 
remedy in damages against the trustees for 
breach of the agreement. 

It will be for the defendant to prove 
that the contract is injurious. unless the 
fact appears sufficiently from the pleadings 
for the court to take cognisance of it, The 
beneficiaries may also, of course, take steps 
by injunction or other vise to restrain the 
trustees from carrying out the contract. 

The validity of an indemnity against 
claims in respect of a contemplated breach 
of trust would appear to depend upon 
the same principles ; though an indemnity 
against the unintentional commission of a 
formal breach of trust would clearly be 
valid: James v. British General Insurance 
Co., Lid, 43 T. L. R. 454.—The Solicitors’ 
Journal. 
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RIGHT OF ACCESS TO DOCUMENTS OF LOCAL AUTHORITIES 


The question how far a local government 
elector or the member of a lozal authority 
is in a position to require the authority to 
produce for his inspection or afford him 
access to documents in their hands has 
been considered in a fair number of cases. 
The most recent of them, that of Rea v. 
Barnes Corporation, was decided early 
in the present month, and formed the 
subject of editorial comment in the last 
issue. In the following article it is proposed 
to set ferth the main considerations govern- 
ing the matter and to illustrate the relevant 
principles by reference to some of the au- 
thorities. 

Attention should be drawn atthe outset 
to three main considerations. The first is 
that where disclosure is sought, as it is, by 
means of a writ of mandamus, the decision 
is amatter for the discretion of the court. 
Secondly, the right, whether conferred in 
express words by statute or existing at 
common law, is not unlimited. Thirdly, the 
presence of an indirect motive—and it is 
not necessary to show that the motive is 
improper—may lead the court to exercise 
ie discretion against the prosecutor of the 
rule. 

The first point is brought out very 
clearly. in Reg. v. The Churchwardens of 
All Saints Wigan (1876, 1 App. Oas. 611), 
where Lord Chelmsford made the follow- 
ing observations: “A writ of mandamus is 
a prerogative writ and not a writ of right, 
and it is in this sensein the discretion of 
the court whether it shall be granted or 
not. The court may refuse to grant the 
writ; not only upon the merits, but upon 
some delay or other matter personal to the 
party applying for it; in this the court 
exercises a discretion which cannot be ques- 
tioned.” 

The manner in which this discretion is 
exercised may first be illustrated by re- 
ference to cases where local government 
electors have sought disclosure under 
various statutory powers. 

In Reg. v. Wimbledon Urban District 
Council; Ex parte Hatton (77 L. T. Rep. 599), 
the court declined to make absolute a 
rule for a writ of mandamus, which had 
been obtained by a ratepayer, on the 
ground that the application wag not made 
bona fide for the purpose of the ratepayer 
but for another purpose. 

The Burial Act, 1859, provided, by 
sects. 16 and 17, that the minutes of a 
burial board were to be entered in a book 


and that all such books were to be open 
to the examination of every ratepayer. A 
ratepayer made an application to the coun- 
cil, which was the burial board, for his 
solicitors to inspect and take copies of the 
minutes. The solicitors were acting for a 
company who, for another reason, wished 
to obtain inspection. The board refused 
to allow the solicitors to inspect. Mr. 
Justice Grantham stated thatin the legal 
sense it was not a bona fide application, 
as it was made for an indirect purpose. 
It was far too indefinite in form, for it 
was made on behalf of four persons who 
were named and any number who were 
not named. It was admitted that the in- 
spection was really desired for another 
purpose, and the learned judge stated that 
under those circumstances the court ought 
not to compel the council to produce its 
books nominally for the applicant's benefit, 
but in reality for the benefit of some third 
party. 

The next two casey are concerned with 
sect. 58, sub-sect. (5), of the Local Govern- 
ment Act, 1894, which provided that paro- 
chial electors in a rural district might at 
all reasonable times and without payment 
inspect and take copies of and extracts 
from “all books, accounts, and: documents” 
belonging to or under the control of the 
district council of the locality. 

In Rex v. Bradford-on-Avon Rural 
District Council: Ex parte Thornton (99 
L. T. Rep. 89) the applicant—a parochial 
elector—who had commenced proceedings 
against E. with regard to an alleged tres- 
pass over his lands, claimed, as a paro- 
chial elector, under the foregoing sub- 
section, to see a case and opinion which 
the council had submitted and obtained 
in response to a petition presented to the 
council by E. calling upon them to take 
action with regard to certain alleged rights 
of way over the applicant's lands. 

Lord Alverstone, C. J. intimated that the 
word “documents” in the sub-section ought 
not to be construed ejusdem generis with 
the preceding words “books” and “ac- 
counts.” The applicant, however, had 
shown no special ground at all: for his 
being allowed to see the documents. He 
had not shown that there were any cir- 
cumstances justifying his seeing the case 
and opinion. There might be circumstances 
where a person might be entitled to see a 
case submitted to counsel. The applicant 
had seen the petition agd knew any- 
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allegations of fact which it contained. “In 
my judgment,” the Lord Chief Justice 
said,-“we ought not, on the evidence, to 
exercise our powers, but I do not decide 
that in a proper case where it is shown 
that there is a legitimate interest 98 a 
parochial elector a man may not be entitled 
to see documents even though the local 
authority think they ought not to show 
them.” Mr. Justice Darling stated that 
the argument put on bebalf of the ap- 
plicant would place a district council in 
an impossible position and adverted to the 
fact that there must be some limitation 
put on the section leaving some sort of 
discretion to the council. “We are en- 
titled,” the learned judge gaid, “to look 
at the circumstances and see whether the 
application is ligitimate, and I think we 
are justified in saying that in the cir- 
cumstances the applicant is not entitled to 
see these documents.” Mr. Justice Scrutton 
agreed with the decision, but was of opi- 
nion that sect. 58, subssect. (5), did not 
include a case submitted to council. 

This decision was followed in Rex v. 
Godstone Rural District Council (105 L. T. 
Rep. 207 : (1911) 2 K. B. 465). The pro- 
secutcr of the rule claimed that a certain 
lane within the parish in which he resided 
was a public highway repairable by the 
inhabitants at large. The rural district 
council within whose boundaries the parish 
lay contested the claim, consulted counsel 
on the matter and refused to give the 
prosecutor inspecion of the cases, opinions 
and minutes of the meetings of the council 
relating to the liahility for the repair of 
the lane, f 

The court intimated that the documents 
in question were within the meaning of 
“books, accounts and documents” in the 
foregoing sub-section, but discharged the 
rule for the reason which may be indi- 
cated by the following quotation from 
Lord Alverstone’s judgment. ‘The district 
council say that their cases for opinion, 
and all documents referred to in the rule, 
were only called into existence in con- 
sequence of a claim, and threat of legal 
proceedings founded upon such a claim, to 
compel the council to repair a road alleged 
by [tLe applicant] to be a public high- 
way, and it was urged by ‘counsel] that 
the prima facie ground for the applicant's 
claim was so strong that he had a special 
interest in inspecting the documents in 
question. It cannot, I think, be denied 
that the sections in question do not con- 
template suchea right as that which is 
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claimed by [the applicant], Sub section (5) 
gives a right to the parochial elector, and 
many cases might be put in which great 
injustice would be done if any person 
engaged in dispute or litigation with a 
public authority was entitled to 
inspect all documents simply because 
he was a ratepsyer, as, for instance, re- 
ports of cases for opinion in respect of the 
dismissal of a servant. Be this as it muy, 
I am satished that the section intended to 
give the right of inspection to ratepayers 
as such, and not to persons who desired 
to inspect documents from some other 
motives, and the conclusions which I draw 
from the affidavits, and from [the appli- 
cant’s| statements in his public correspon- 
dence and madeon his behalf, is that he 
did not desire to inspect the documents as 
a ratepayer, but as a litigant and with a 
view to obtaining, if he could, evidence in 
support of his claim that the rural district 
council should repair the road.” 

The foregoing sub-section of the Local 
Government Act, 1894, was repealed by the 
Local Government Act, 1933, which pro- 
vides by sect. “83 a uniform code for all 
local authorities relating to “minutes of 
proceedings,” orders for payment, and ac- 
counts; but the cases which have been 
cited are still of importance as indicating 
the nature of an indirect motive, which 
will lead the court to refuse a mandamus 
sought by a councillor. The cases now to 
be dealt with are concerned with this point 
where aright to inspection is fortified by 


. the duties inherent in the applicant's office. 


In Rex v. Southwold Corporation; Ex 
parte Wrightson (97 L. T. Rep. 431) it was 
held that, while a member of a municipal 
corporation had no right to “a roving com- 
mission” to examine the books or documents 
of the corporation merely because he was 
the member of such corporation, yet an 
agreement to let corporate lands was a 
document which a member of such cor- 
poration had a right to see and the mere 
fact that such member might make use 
of the information thereby acquired in a 
way antagonistic to the policy of the 
council was no ground for refusing inspec- 
tion. Moreover, in a proper case the court 
had power to enforce by writ of mandamus 
the production of public documents which 
an applicant had aright, and a bona fide 
ground for wishing 10 see. 

It was quite plain, Lord Alverstone, O. J. 
said in that case, that the refusal to allow 
the applicant to see the document—the 
matter related to a harbour scheme—was 
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not based on the ground that he had no 
right to see it, but on the ground that the 
corporation did not wish him to see it, 
because of some use he might make of it, 
The corporation had passed a resolution to 
the effect that the town clerk be instructed 
not to answer any further question or to 
afford any further information to the coun- 
cillor on the ground that he was likely to 
make use of the information for a purpose 
antagonistic to the policy of the council. 

“While I quite agree,” Lord Alverstone 
observed, “that [the councillor] had no 
right to see it merely onthe ground that 
he was a councillor, or merely on the 
ground that he wanted to get some in- 
formation, it being a document read at 
a council meeting, it seems tome that if 
he was desirous (and Iam not going to 
assume an improper motive on his part, 
any more than on the part of the corpora- 
tion’ of raising the question whether or 
not this was a prudent cr proper bargain 
which was about to be confirmed, or was 
to be the subject of public inquiry, he 
had sufficient interest to make the court 
consider his position when they are deter- 
mining whether they will exercise their dis- 
cretion or not.” 

The learned Lord Chief Justice, while not 
approving of the conduct of the applicant 
in bringing the matter before the court 
at that stage for reasons into which we 
need not enter, intimated that the refusal 
of the corporation to show the particular 
document was “uncalled for and unneces- 
sary,” and no costs were given on the 
understanding that a copy of the document 
desired was furnished to the applicant. Mr. 
Justice Philimore concurred. 

A different conclusion was reached in 
Rex v. Hampstead Borough Council; Ex 
parte Woodward (116 L. T. Rep. 213) where 
the court, while recognising that the ap- 
plicant, @ councillor, had a prima facie 
right at common law to inspect the docu- 
ments in question, was of opinion that his 
action wes not dictated solely by motives 
of public interest, and therefore discharged 
a rule nist for mandamus to permit in- 
spection. The matter arose out of a dis- 
pute between the council and A., the owner 
of ahouse in respect of which a closing 
order and a demolition order had heen 
made. 

At an inquiry instituted by the Local 
Government Board parts of a report by 
the medicial officer of health were read 
and the Board subsequently wrote to the 
council inviting observations on A.’s appeal 
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against the order, to which a reply was 
sent. Legal proceedings were also in 
progress between A. and. the council. In 
response toa cirecularissued to the mem- 
bers of the council, W..a member thereof 
and an architect, inspected the house, and 
concluding that A. was being too severely 
dealt with, gave evidence in A.’s favour 
at the Local Government Board inquiry. 
The town clerk refused W.’s application 
for permission to inspect the medical 
Officer's report and the reply sent by the 
council to the Board’s letter, on the ground 
that W. had given evidence in A.’s favour 
in the latter's various proceedings against 
the council, and that litigation was still 
pending. 

Lord Reading, C.J. intimated that there 
it was not disputed that the councillor had 
a common law right to the production of 
documents which had come into existence 
as documents addressed to the council, or 
by the council, of which the applicant 
was a member, but that, ifthe applicant 
was actuated “by any indirect motive,” 
it was indisputable that the court ought 
not to grant the mandamus. As to this, 
Lord Reading said: “I have no hesitation 
in coming to the conclusion that W.'s 
proceedings in this matter were not dictat- 
ed solely by the public interest, that he 
was not actuated solely by the desire to 
raise the point as totke proceedings bee 
fcre the committee and the desirability of 
the council for taking these matters into 
their own hands: but I have come to the 
conclusion that he was—I am willing to 
believe unconsciously or almost uncon- 
sciously—actuated by the indirect motive of 
helping A. to make good his case against 
the council, if it was possible, and of 
justifying the position which he himself 
had taken up during these proceedings.” 

The general position was indicated in the 
following terms: ‘The right is quite clear 
at common Jaw, but just as in the cases 
which have been cited, where equally the 
statutory right was clear, or was so held 
by the court, nevertheless there isan ex- 
ception both to the common law and 10 
the statutory right of production in such 
cases, and that exception arises when the 
court comes to tke conclusion that the 
object of obtaining the production of the 
documents is with some indirect motive or 
purpose.” 

The factsin Rex v. Barnes Corporation 
were referred to at some length in the 
course of the editorial paragraphs of last 
week. They need not, therefore, be re- 
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peated in detail here.’ It should, however, 
be recalled that a writ had been issued 
against the borough council in connection 
with an egreement which had been entered 
into some yeais previously between tLe 
corporation and a company cwning land 
within the corporation boundaries and 
which the plaintifis sought to prove was 
ultra vires the corporation. Matters had 
been placed by the council in the hands 
of a special committee and one of the 
councillors desired to inspect certain docu- 
ments submitted to counsel whose advice 
had been sought by the committee in con- 
nection with the aforesaid proceedings. 

It was not disputed that a councillor had 
a right to inspect all documents in pos- 
Session of the council so far as his access 
to the documents was reasonably necessary 
to enable him properly to perform his 
duties asa member of the council. The 
common law right of a councillor to inspect 
documents iu possession of the councii 
arose from his commen law duty to keep 
himself informed of all matters necessary 
to enable him properly to. discharge his 
duty as a councillor. But Mr. Justice 
Humphreys, who delivered the judgment 
of the Livisional Court, observed: “There 
must be some limit to tbis duty.” “To 
hold,” the judgment continues, “that each 
councillor of such a body as, for instance, 


the London County Council, is charged’ 


duty cf making himself 
every document in the 
that body would be to 


with the 
familiar with 
possession of 


JOURNAL 


23 


impose an impossible burden upon in- 
dividual councillors. Tne duties are, there. 
fore, divided amongst various committees 
and sub-committees.” A councillor had 
‘no right to a roving cOmmission to go 
and examine books or documents of a 
corporation because he was a councillor” 
(see Rex v. Southwold Corporation, sup), 
and if the facts disclosed “some indirect 
motive on the part cf the prosecutor of 
the rule not consistent with the interests 
of the council as a whole,” the court 
would rightly exercise the discretion re- 
ferred to by Lord Chelmsford in Keg. v, 
The Churechwaraens of All Saints, Wigan 
(sup.) in the direction of refusing to com- 
pel the council to give disclosure : (see Rea 
v. Hampstead Borough Council; Ex parte 
Woodward (sup.). lt was not ulleged that 
the councillor in tnis case was actuated 
by any improper motive. It was sufficient 
that, in the words of the judgment, 
‘while no useful result would follow from 
such a disclosure to [te councillor], the 
interests of the council in tke pending 
litigation might be prejudiced.” It had 
not been established that the councillor 
had been prevented from carrying out any 
duties which fell to him as councillor by 
the failure to disclose the docun.ents, and 
a rule nist calling upon the corporation to 
show cause why a writ of mandamus 
should not issue directing them to pro- 
duce the documents to the councillor was 
discharged.—The Law Times. 


Extracts from Contemporaries. 


Hand Signals by Drivers. 

Tke motoring associations are exercised 
over the withdrawal of the Bill introduced 
by Sir Arnold Gridley, the object of 
which was to make it clear that a driver 
of a motor vehicle who used astop light 
or direction indicatcr to signal his inten- 
tions should not be held to be negligent 
by reason only of having failed to give 
the appropriate signal by hand. 

In view of the difference in opinion be- 
tween the judges in the Court of Appeal, 
in Croston v. Vaughan (1937), 102 d. P. 11, 
the majority holding that a stop light 
which came into operation cnly when the 
brakes were applied was not sufficient 
Signal of intention to stop, and a similar 
ditference of opinion amongst lawyers 
generally, coupled with a great deal of 
uncertainty amongst mere laymen, the 


view ascribed to the Minister of Transport 
that “a signal given by a stop light or 
a direction indicator is not rendered in- 
effective in law as a result of the decision, 
in the case of Crosion V. Vaughan,” aud 
that no legislation to remove doubt is 
needed, is a little surprising. 

Whatever the view of executive authority 
is, justices must nut ignore the decision 
of the Court of Appeal. Scott, L.J, put 
the matter in a way which gives them full 
guidance on the law asit stands. | 

The code and the regulations “still leave 
upon every driver 4 common law duty of 
taking appropriate action outside them in 
circumstances where it becomes essential in 
the interests of safety. I appreciate that 
signals different in kind from the regula- 
tion signals might be a cause of danger, 
and that conformity to one set of signals is 
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of importance, but, at the same time, where, 
in a particular case, the driver sees, or ought 
to see,a probable need of actually stop- 
ping but does not at once show his 
stop light, or where he sees the need 
of immediate stopping, even if he has 
begun to slow down and is, therefore, 
showing his stop light, he should, in my 
view, if practicable in the circumstances, 
indicate his intention by an appropriate 
arm signal,—Justice of the Peace, 


` Loss by Negligence. 

Some months ago we referred to losses 
by negligence of jewelry and other valu- 
ables, and found it difficult to entertain 
muchsympathy for the plaintifis in many 
of such cases. Oases of this type must be 
fairly frequent, inthe experience of those 
of our readers who are in private practice, 
and the most recent case, Shacklock v. 
Ethorpe, Ltd., [1958] 2 All E. R. 315, is of 
interest on two points. The defendant 
innkeepers relied on the exhibition of a 
notice under section 3 of the Innkeepers 
Act, 1863, but Greaves-Lord, J., held that 
the notice had not been exhibited in a 
sufficiently prominent manner to protect 
them. He also held that, the loss of the 
jewelry had not been caused or assisted 
by negligence on the plaintifi’s part, and 


entered judgment for £550 as the value of. 


the jewelry stolen from her bedroom. The 
statutory notice had been displayed in a 
passage of the hotel in the place where it 
could not readily be seen, and that part 
of the learned Judge’s finding of fact in the 
Court of first instance was not disturbed 
upon appeal. The defendants, however, 
succeeded on appeal on the ‘grounds of 
negligence, the plaintifs, jewel case hav- 
ing been locked, and left in a locked suit- 
case in her bedroom. The bedroom itself 
was not locked, nor were the hotel manage- 
ment informed that the jewelry was there. 
The theft was committed by a fellow guest 
who apparently knew, or had reason to 
imagine, thet the suitcase was worthy of 
attention. On these facts the Court of 
Appeal, overruling Greaves: Lord, J., held 
that there was contributory negligence, 
Probably mcst of us who travel have been 
guilty of the same thing in less degree, 
although our readers are, for the most part, 
of a sex and a profession which is unlikely 
to carry hundreds of pounds worth of jewels 
for personal adornment. But the locking 
of two cases showed the lady not to have 
peen just forgetful, and a person who 
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consciously “leaves ‘in her bedroom £ 550 
worth of property, in a case which could 
be carried away by a servant or a ‘fellow 
guest merely as a speculative effort, in 
the hope of finding something worth steal- 
ing in its contents, must have been singu- 
larly lighthearted even for a traveller. 
Justice of the Peace. 


What is a Vehicle ? Pushing a bicycle 
through a one-way street. 

An obliging correspondent sends us a 
cutting from the Nottingham Daily 
Guardian of the 16th June which purports 
to report a trial at the Derby magistrates’ 
court, “for propelling a bicycle up a one- 
way strect,” and a discussion of the mean- 
ing of “propulsion.” 

The word in section 46 (2) (c), which 
seems to be the relevant provision, is not 
“propulsion” but “driving.” “Propel” is no 
doubt a fairly close synonym for drive, 
though ifa bicycle be pushed by hand it 
is a little forced to say it is “driven,” 
just as it would scarcely be apt to speak 
of a car driver propelling his vehicle when 
he sets it in motion. 

The Clerk: ‘“Propelling a machine 
means pushing or riding it.” 

The Ohairman: “Then a wheelbarrow 
can’t go or a perambulator.” 

‘the case as our Correspondent said, is 
“a bit thin,” which is perhaps why it 
got dealt with under the Probation of 
Offenders Act. 

The chairman’s observation, as to the 
perambulator, is really much to the point. 
When a nursemaid is pushing a per- 
ambulator, can she be said to be “driving 
a vehicle”? We should hardly say so. 

Someone pointed to the note on page 
1981 of “Stone's Justices’ Manual,” 70th 
edition, that Byles, J. in 1861, would 
seem to have thought a perambulator was 
not a “carriage” “Carriage” and “vehicle” 
as applied to wheeled conveyances are 
close synonyms. We should have said 
ourselves that a perambulator was a car- 
riage. Manufacturers evidently think so, 
when they describe them and similar 
articles as “baby carriage.” 

The real truth as to perambulators on 
the footwalks and elsewhere is that it 
would be too impossibly inconvenient to 
apply to them all the laws as to carriages, 
59, by universal consent, legal eyes shut 
themselves on the problem altogether, Even 
judges and magistrates have wives and 


children !|—Justice of the Peace. 
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PROBLEMS OF THE EMPIRE. 


Lawyers are always grateful when the 
get hold of a big book on a big abed. 
They are all tiredof reading or searching 
big (and meritorious) books on small sub- 
jects; often without finding an answer to 
the precise question on which they are in 
doubt. The tendency of legal literature 
18 now towards big books on small subjects.. 

ou can tind massive tomes on almost any. 
Acts which command public attention. 
The words of the law-giver are carefully 
set out. The judgments of the courts 
which say what those words mean are re- 
corded, but only in the rarest instances 
criticised. The reader closes the book (if 
e everreally gets to the last page) with 
admiration for the author's industry, but 


that he has seen an efficient machine at 


work. Other feelings oceur when we meet. 


the book of an author of world-wide know- 
ledge whose task and talent far exceed 
the mere recording of sound, dull decisions 
and setting out naked Acts, Probably we 
shall never have another book like Beven 
on Negligence or Salmond on ‘Torts. But 
we stillread, use and admire them as the 
works of men of general ability. Lawyers 
like, at all events for a change, a general 
book, even though it may not be framed 
80 as to lead them straight to some answer 
which they want. And if the book is con- 
cerned with one of the greatest of all sub- 
Jects, the British Empire, there is special 
cause for their admiration and attention. 
Quite recently Professor Berriedale Keith 
has produced a book* of this kind. What 
we have to say to-day is nota review of 
this book. The very word ‘ review” implies 
an ingredient of criticism, and who would 
presume to criticise the fuli-length picture 
of Imperial and Dominicn legislation which 
the author presents?’ We 
read the book with gratitude and to Say 
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*The Dominions as Soveriegn States. (Macmillan, 
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without any sentiment except the feeling. 


are content to’ 


again how grateful lawyers must be for a 
wide book written by a man with a wide 
mind on so great a subject. Like other 
lawyers, the author has before him a num- 
ber of positive Acts of Parliament—in 
this case of Parliaments in the plural. To 
these he pays due respect ; but he is not 
disturbed by the fact that his views may 
conflict with those of the Dominions Office. 
or of the Colonial Office or of the Judicial 
Committee of the Privy Council. In dis- 
cussing the questions of Empire and Oom- 
monwealth he has often occasion to cross 
swords with judges or Ministers. He always 
does so with the good-humoured tolerance 
of one who knows that heis the equal of- 
the disputant with whom he disagrees. And 
so we find a fair, wide, and boid review. 
of the position of the Empire and Com: 
monwealth since the Statute of Westminster 
was passed, and since time has allowed the 
student to take stock of its implications 
and results. We use the word “Empire”. 
advisedly. On a recent occasion, Lord: 
Tweedsmuir said. in Canada that he liked 
the phrase “the. British Empire,” and pro- 
posed to use it. We heartily endorse the 
Governor: General's pronouncement. It is 
important that those who form part of the 
artificial “British Commonwealth of 
Nations,” should know and feel that they 
are only a part, though an important part, 
of the Empire. A great amount of legis- 
lative independence and of judicial in- 
dependence, has, in recent yeurs, been 
granted to the Dominions. They have a 
certain measure of treaty-making power. 
But they have no power to enter into 
alliances which bind the subjects of the 
King who are not under their jurisdiction. 
They have power to say who shall be 
Canadian or Australian citizens; but they 
have no power to say that a person who is 
a Oanadian or South African or Erse 
citizen shall not be at the same time a 
British subject. ds 
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Looking through the Dominion statutes 
with the help of this valuable book, we 
find only one case in which a Dominion has 
attempted to repeal the British Nationality 
and Status of Aliens Act, even so far as 
it applies to persons dcmiciled in a Domi- 
nion. Local citizenship has been known 
in Canada since the Immigration Act of 
1910, which was followed by a later Act 
of 1921. In the South African Statute Book 
may be found three modern statutes—the 
British Nationality in the Union Act of 1926, 
the Union Nationality and Flags Act of 
1927, and an Amnesty Act of 1932. The 
first Act paid respect to the Imperial Act 
of 1914 by giving Iccal natural born rights 
to any person who could claim them under 
tne Imperial measure. The 1927 Act, 
though it seems to go a little way towards 
independence by setting up a new status 
with the name of Union National,” does not 
attempt to repea] the measure of the preced- 
ing year. Nor does the third measure, 
which merely healed wounds dating from 
1902, do so. 

It is only in the Free State Nationality 
and Citizenship Act of 1935 that we find 
(sect. 33) an express repeal of the Im- 
perial Acts and the common law relating 
to British nationality, “if and so far as 
they are or ever were in force” in the Free 
State. The Act may no doubt have the 
effect of declaring that a person resident 
in Hire cannot claim the rights of British. 
citizenship, while he is there, and that while 
he is there, the sovereign bas no claim 
on his allegiance; but it cannot, we hold, 
divest the King's Irish -subjects of rights. 
which they had before the law was passed 
when they leave their native soil and come 
to England or go abroad. No doubt they 
carry some sort of aroma of Irish citizen- 
ship with them. The Irish Act of 1935 was 
passed after the Parliament of the Free 
State had been empowered by the Statute 
of Westminster to make lawe with extra- 
territorial operation. But unless Southern 
Ireland becomes a Republic, which we 
believe is not at present contemplated even 
by the most advanced men who at present 
guide her affairs, the King can generally 
claim from Irishmen the allegiance due to 
a sovereign and must give them the pro- 
tection which a sovereign owes to his sub- 
jects. It is only when they are in the Free 
State that there is no competiticn for 


allegiance since the British Act is repealed ` 


there—and also the common law as to 
allegiance. When we say this, however, 
we are not quite out of the wood. It might 
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be argued that the Irish Act of 1935 follows 
the Irishman everywhere and repeals as to 
him the Imperial Act when he is, say, in 
France or Spain We doubt, however, if 
the judge would so decide this knotty 
problem, and the opinion expressed by 
Professor Keith conGrms that doubt. As 
‘to the remaining Dominions, there is no 
room for doubts or conflicts as to allegiance. 
Professor Keith assures us, and we gladly 
accept it from him, that neither in Ausiralia 
nor in New Zealand nor Newfoundland 
has there been any legislation which could 
produce such a conflict. 

On the whole, then, British nationality 
and British status have survived the 
Statute of Westminster. The erection of 
the six Dominions in their present posture, 
though it alters the machinery by which 
the King governs, leaves him at the head 
of the government of every Dominion— 
with the exception, we fear, of the Irish. 
Free State. The wholesale amendment_of 
the Constitution of 1922 of the “Amend- 
ment No. 27” Act of 1936, the short 
“External Relations” Act of the same year, 
which seized the opportunity of King 
Edward VII's abdication to make a further 
inroad on the Royal power, and the 
Executive Powers, &c., Act (No. 20, of 1937 
leave the King in tne Free Statea mere 
shadow. Under the External Relations Act 
it is indeed provided that so long as the 
Free State (now Hire) is associated with the 
other Dominions, and so long as he is 
recognised and continues to act on behalf 
of each of “those nations” on the advice 
of their Ministries for the purpose of ap- 
pointing consuls or diplomatic representa- 
tives or of concluding international agree- 
ments, he may discharge the same functions 
for Eire when he is advised by the Exe- 
cutive Oouncil to do so, Except for this 
slight concession everything that the Free 
State can do, constitutionally or unconstitu- 
tionally, to diminish the authcrity of the 
Sovereign in the Free State has been done. 
His Majesiy’s attitude has throughout been 
perfectly dignified and correct. He -is no 
longer, of course, advised by his British 
Ministers as to whether he should or should 
not assent to any measure which bis Free 
State Ministers submit for signature; and 
his powers have been gradually shorn away 
until little or nothing remains. In 1930, 
as soon as the Imperial Conference had 
laid it down that the‘only Ministers who 
could advise the King on such matters as 
the appoinment of Governors-General in 
a Dominion were the Ministers in that 
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Dominion, the Irish Minister of External 
Affairs sought an audience and obtained 
the Royal consent to be advised immediate- 
ly on external matter. He also obtained 
consent to the making of Seals to replace 
the Great Seal of the Realm, the Signet 
and the “Cachet.” This change, we read, 
was never communicated by the Dominion 
Secretary to Parliament. We do not know 
whether he knew of it, but are left to 
suppose that he did. In any case the mere 
striking of emblems cannot take or give 
much from or to the large concessions which 
have been made. We do not, however, sup- 
pose for a moment that His Majesty is 
precluded from taking the advice on ex- 
ternal affairs of any Minister of any 
Dominion if he sees reason to think that 
the matter is one on which his Ministers in 
the United Kingdom or elsewhere have 
the right to tender advice. It may not 
matter what gentleman holds the post of 
Consul for Kire even in Paris or New York : 
but no arrangement made between the 
Sovereign and the Minister of any Dominion 
which touches the interests of the whole 
could be made without concurrence by those 
who have the interests of the whole in their 
charge. 

In South Africa the King still formally 
governs, but the tendency of modern legis- 
lation in the Union is to keep his position 
as King of South Africa as far as may be 
separate from his position as King of the 
United Kingdom and of the British posses- 
sions beyond the seas. In the South Africa 
Act of 1909 the legislative power of and 
for the Union was vested in the South 
African Parliament, which consisted of the 
King, the Senate and the Assembly. After 
1909 up till the passing of the Statute of 
Westminster there must, we think, have 
been a residue of powerin Parliament to 
legislate for South Africa, though in 
practice it was never used. The Imperial 
Parliament could not divest itself of power to 
legislate for any of the King’s subjects. So 
far as it could do so, Parliament did by the 
Statute of Westminster, pass a selt- denying 
Ordinance. South Africa accepted it and 
did not ask that when it was passing 
through the Houses at Westminster any 
limitation on her acceptance, such as those 
put in for other Dominions, should be 
inserted. The South African Perliament 
did, however, when resolving to accept 
the statute, record their view that it did 
not and would not authorise them to change 
what are called the “pegged” provisions 
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means less elaborate than those which thit 
measure itself provides. Since 1931 much 
has been done to modify the position. A 
declaratory Act of 1934 (“Status of the 
Union”; No. 69) asserted that Parliament 
of the Union was the sovereign legistative 
power in and over the Union and that no 
Imperial Act passed after the 11th Decem- 
ber, 1931, should extend there unless the 
Union expressly extended it by a statute 
of its own. It scheduled and enacted as a 
South African law the material sections of 
the Statute of Westminster. The Executive 
Government both for domestic and external 
affairs was vested in the King. It is to 
be administered by His Majesty in person 
or by the Governor-General, but upon the 
advice of his South African Ministers. An 
important change is made in the oath, 
which by sect. 51 of the 1909 Act mem- 
bers of both Houses had to take so as to 
show that the King or Queen to whom 
South African legislators swear faith and 
allegiance is the King or Queen simpliciter. 
At the same time the Act is careful to 
say (sect. 5) that the “heirs and succes- 
sors’ of the sovereign of 1934 in South 
Africa are the heirs and successors who 
succeed him in Great Britain and Ireland 
as determined by our lawa here. This 
may be the reason why when King 
Edward VIII abdicated in England and 
his abdication was confirmed by an Act of 
our Parliament no special measures were 
necessary in South Africa to effect his 
abdication there. It gets over the difficulty 
which is presented by the fact that the 
Imperial King’s Abdication Act could not 
have effect as an Act of Parliament in 
South Africa unless (as we have just said) 
a statute to give it that effect were passed in 
due form at Capeiown. 

Other changes may be seen in the Royal 
Executive Functions and Seals Act of 1934, 
which received Assent on the sama day as 
the Status Act. It provided for the making 
of a Royal Great Seal and Royal Signet 
in the Union. These cbjecis were so de- 
signed asto imply that the King in South 
Africa isa different legal person from the 
Emperor-King. The exact significance of 
the emblems may be a matter of debate: 
but certain itis that they may be affixed 
or appended to official decuments, includ- 
ing proclamations, exequaturs for consuls 
and te an adherence to Treaties or Conven- 
tions, by the Prime Minister, who is declared 
their keeper, assdon as the King’s Sign 
his Royal 


Manual is given to express 


of the South Africa Act of 1909 by any “Pleasure that the document pass. If the 
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King bappened to be in Africa when some- 
thing was passing he would, no doubt, sign 
himself. If not, and if any waiting for 
his signature would “unduly retard” the 
despatch of public business ‘sect. 7), then 
the Governor-General may sign for him. 
As the question of urgency is to be decided 
by the GovernoreGeneral in Council, and 
as all advice on the procedure is to be 
given by that Council to the Governor- 
General, who, indeed, is appointed on their 
recommendation, itis clear that the Council, 
so long as they have support in Parliament, 
can obtain the insignia of Royal Assent 
to all or any Act, whether of internal or 
foreign importrnce, which they approve. 
We do not suppose that these emblematic 
or, symptomatic changes will accelerate a 
secession or the coming of a Republic if 
it is really desired by a majority of the 
thinking men in South Africa. Nor do 
we suppose that the old formalities, if they 
had been preserved, would have delayed 
secession for a day. Secession may, or 
may not, come. It cannot, we hold, bea 
legal step. People secede from their 
Sovereign if they wish, and if their So- 
vereign does not restrain them by force ; 
but it is idle to say that the secession of 
subjects from their Sovereign is the exercise 
of a civil right. The Declaration of In- 
dependence on the part of the insurgent 
States in North America was no exercise 
ofa right. It was an act of rebellion. The 
same may be said of the attempted seces- 
sion of the Southern States of the Union, 
which brought about one of the most 
tedious civil wars in history. 

Space does not permit us to review the 
judicial decisions which have followed the 
. Statute of Westminster ; and, indeed, they 
are so much better known to our readers 
than the legislative changes that there is 
no need for long review. In Canada the 
Parliament took early occasion touse the 
liberty given by the Statute of Westminster 
to abolish appeals in criminal cases to the 
Privy Council in London. The right to 
carry out this repeal was incontestable and 
was upheld in British Coal Corporation v. 
Regem (1.3 . T. Rep. 283; (1935) 
A. C. 500). It seems that even the right to 
ask for special leave to appeal has gone. 
In other Oanadian cases, of course, the 
appeal remains. In the case of Eire it 
has gone altogether (Moore v. Attorney- 
General for Irish Free State, 153 L. T. 
Rep. 266; (1935) A. O. 484), having been 
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destroyed by an amendment of the Fre 
State. Constitution in 1933. The King car 
still give, in Oouncil, special leave to ap 
peal from the South African Court. Hie 
power to do so was specially preserved 
by sect. 106 of the South Africa Act, 1909, 
and when the Union Government passed 
their Status Act of 1934 they inserted a 
section which preserved tte right of appeal 
by special leave. Nothing, of course, 
prevents them from repealing this protec- 
tion and repealing the 106th section of 
the 1904 Act which never stood among 
the “pegged” provisions of that charter, 
For the rest, the system of appeals to the 
Privy Council remains as it was before the 
Statute of Westminster was passed. No 
appeal on constitutional questions can come 
to Downing Street from the High Court 
of Australia now unless the High Oourt 
certifies that the case in hand is a proper 
one for such an appeal: and it was only 
by means of such a certificate that the 
recent appeal in James v. Commonwealth 
of Australia (155 L. T. Rep. 393; (1936) 
A. 0. 578) could be heard. Art. 74 of the 
Australian Constitution permits the Com- 
ponwealth Parliament to limit by statute 
the right to crave leave to appeal ; but that 
power has, Bo far as we are aware, not been 
exercised. In New Zealand everyone is 
content to let the right and practice of 
appeals stand as it did before 1931. 

On the whole we conclude that the 
Empire, and that part of it which is, in 
modern language, called the British Com- 
monwealth of Nations, has withstood the 
shock ofthe Statute of Westminster wit 
success. It may have led to some resulte 
which were not anticipated by its authors. 
Their object was, we think, to recognise 
the fact that the six Dominions were adult 
States and to strike out some laws whick 
could not be reconciled with their growtt 
to political majority. More was said anc 
enacted than was necessary to attain tha 
end; and an attempt was made to defim 
and make rigid relations and ties which 
in the view of some wise men, should hav 
been left loose, or at all events elastic 
Happily the spirit of communion which thi 
greatest Irishman declared to be the life 
blood of the whole, is still in existenc 
except among certain people who com 
from his own country. So long as it remains 
there is no need to despair of the future:- 
The Law Times. 
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LIBEL AND LIABILITY 


At Whitsuntide a representative associa- 
tion of newsvendors and circulators held 
a conference. In the course of discussion 
complaints were made as to the liability 
of the associates under the present law of 
libel. Since then we have read of a 
private Bill, and observed some well-in- 
forméd comments thereon. Jt has not yet 
come to us in its official dress. We under- 
stand thatthe draftsmen want to assimi- 
Jate the law of libel to the law of slander: 
but that they donot touch the grievances 
of the vendors and circulators—or that of 
the actual printers, on which our practis- 
ing readers have more than once heard 
sympathetic observations from the Bench. 
The complaints may be put in a few 
words. The printer, vendor or cireulator 
carries on the business of selling or cir- 
culating newsprint. He dces not know, he 
says, what is contained in the bocks or 
newspapers the transmission of which he 
undertakes in the course of his business. 
He thinks that it is unjust if he is held 
responsible for the thousand-and-one facts 
and c. mments which the books or papers 
printed, carried and sold by him may con- 
tain. Why should he be joined as defen- 
dant with the author or named publisher 
in libel actions launched against the 
author and the named publisher? This 
ecmplaint is consistent with many sub- 
missions which have been made by coun- 
se], and with remarks often made by 
judges. A plaintiff in libel sues author, 
editor, printer and publisher by one writ. 
He recovers judgment and can enforce it 
against any of the defendants. The au- 
thor may be some gay young man witha 
pen but nothing more. ‘The publisher may 
be an unincorporated body. The editor 
may not be worth powder and shot. But 
the printer is almost always, and the ven- 
dor may be, a man of substance. One 
or other may have to pay damages for the 
sins of the whole four. though surely, in 
TERA sense, he is the least blameworthy 
of all. 

This is the problem presented by the re- 
cent complaint, and as the new Bill does 
not make any attempt to solve it (there is 
no reascn why it should) we look over 
the cases which touch it, with the usual 
preface that a single article cannot re- 
view them all. The problem is not new. 
Printers and vendors row more of less—if 
the feat is possible—in the same boat. 
Both may be,held liable for libels, though 
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both have small chances of knowing that 
they are dealing with defamatory matter. 
As to printers, in Baldwin v. Elphinston, 
decided in the Exchequer Chamber in 
1775 (2 W. Bl. 1037) we find Chief Justice 
De Grey saying, with the assent of the 
other judges, that a count in a declaration 
for libel was sufficient though it only 
alleged that the defendant “printed and 
caused to be printed" the defamatory 
words. Printing a libel may, he said, be 
an innocent act; but, unless qualified by 
circumstances, was prima facie a publisa- 
tion, since the words must be delivered 
by whoever controls the printing press to 
the compositor and the other subordinates 
at bis workshop. When, in 1828, a learned 
editor brought out his new edition of 
Blackstone’s Reports, he was able to quote 
a case 100 years old, in which a printer had 
been held liable for publishing a libel 
though he had no more to do with it 
than “clap down the press”: (R. v. Clerk, 
1 Barnard 304). Sixty years later, however, 
in Day v. Bream (2 Moo, & Rob. 54), a 
judge on circuit left itto the jrry to say 
whether a porter who carried round par- 
cels from the coach-station at Marlborough 
to their consignees could be liable for 
publishing a libel if the parcels con- 
tained defamatory matter. The learned 
judge said that if the porter carried 
round the libels at all, he was prima facie 
liable, and must show affirmatively that 
he did so in the course of his business, 
and also that he did not know what the 
parcels contained. On this charge the jury 
found for the porter. The case might be 
cited in the circumstances of to-day, but 
those who wish to use it must, we think, 
face the difficulty that they may bein a 
position in which they have some op- 
portunity of knowing the contents of the 
books or newspapers which they publish 
by selling. Such a fact differentiates 
their position from that of the mere phy- 
sical carrier. 

The Court of Appeal went into the mat- 
ter at some length in Emmens v. Potile 
and others (53 L. T. Rep. 808: 16 Q B.D. 
354). Though often cited, itis not a very 
helpful case, for the jury below had found 
everything they could in favour of the 
newsvendors. These did a large business 
in the City. The jury found that the de- 
fendants did not know that the papers 
which they sold contained libels, that this 
ignorance was not due to negligence, and 
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that .they did not and were not under any 
liability. to know that the paper sold was 
of such a character that it might contain 
defamatory matter. On these findings the 
Court of Appeal dismissed the plaintiff's 
appeal, which he argued with great ability 
in person. But Lord Justice Bowen made 
it quite clear that though a newspaper is 
not like a burning torch or a high ex- 
plosive, which every carrier must know to 
be dangerous, carriers of newspapers may 
be liable if they either know or ought to 
kncw—not merely that the paper contains 
a libel, but that it is of such a character that 
it may do so. 

Nobody who reads the facts in this case 
can doubt that the defendants did in fact 
publish the libel. They sold it from their 
stalls or sent it round to customers. Yet 
Lord Esher said (ubi sup. p. 357) that 
“the findings of the jury make it clear 
that the defendants did not publish 
the libel.” This must mean that a dis- 
seminator may publish in fact, but that 
if he proves all the things which the jury 
found proved in that case, he is not, what- 
ever be the fact the publisher in law. In 
Vizetelly v. Mudie's Library, Limited ((1800) 
20. B. 170, the defendants were quite 
unable to bring themselves under the 
shelter which Emmens v. Pottle might 
afford. Their director even said that it 
was cheaper to run the risk of an action 
for libel than to incur the expense of em- 
ploying readers ta search every book which 
they circulated for possible libels. There was 
more than this in evidence against them 
—for instance the fact that they continued 
to lend the book after the original pub- 
lishers had asked, in a publishers’ circular, 
that those who had bought it should send 
it back so that the offending page might 
be cancelled. The decision of the Court 
of Appeal was unanimous to the effect 
that the protection given to innocent dis- 
seminators by Emmens v, Pottle could not 
be claimed unless all the conditions of fact 
under which the Court of Appeal extended 
it to the defendants ‘there were strictly 
fulfilled. The mere fact that circultors or 
newsagents have to move and sell quickly, 
and that there is no time for minute in- 
spection of the books or newspapers, will 
not afford a defence. 

In Welldon v. The Times Book Company 
(28 Times L. Rep. 143) we get on to “less 
certain ground. This was again a case 
against a circulating library. It is not go 
helpful asit might be because we cannot 
tell from the report what the jury below 
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found. A lady plaintiff complained of de- 
famatory statements about her which were 
contained in two French biographies of, 
the composer Gounod. The defence put in 
was on the Emmens v. Pottle lines, and 
the plaintiff pleaded that in the 
case of a book of this kind, a French 
biography of a French composer, there was 
ground for suspicion that defamatory state- 
ments might appear, so that the circulators - 
should read before they lent. The Master 
of the Rolls replied that there was no 
reason to think that Farwell on Powers, 
written, as he said, by a “respectable 
man" (who happened to be sitting next 
to him), would’ contain libels, so that pubs 
lishers or lenders must read it through, 
and declared that this was a fair analogy. 
With due respect we do not think it was 
fair. But this does not affect the matter. 
The court said that 

“there were some books as to which there might 
be a duty on distributing agents to examine them 
carefully because of their titles or the recognised 


propensity of their authors to scatter libels abroad. 
Beyond that the matter could not go.” 


We must take the decision as authori- 
tative, but it opens the way to great diffi- 
culties as to evidence and onus of proof, 
The plaintiff proving a libel, it will ap- 
parently be for the defendant to prove, 
as well as the rest of the probanda in 
Emmens v. Pottle, that the author of the 
book was not of such a character that he 
(the defendant) should have searched his 
work for libellous words. This may lead 
to the jury’s having to determine as a 
question of fact the reputation and pro- 
pensity of this or that author. The result 
will be uncertain. Some jurymen will 
think it unfair that they should be asked 
to adjudicate on matters of such a delicate 
nature as the character and “propensity” 
of men of letters. We should be prepared 
as a matter of argument to contend that 
all biographical or autobiographical works 
are open tosuspicion. How many of them 
have led to libel actions in the past ? 

In Bottomley v. Woolworth and Co. (48 
Times L. Rep. 521), the plaintiff got cer- 
tain findings in his favour, and was 
awarded damages. Nevertheless, the trial 
judge, after reading the earlier cases, 
entered judgment forthe defendants; and 
against this decision the plaintiff appealed, 
but without success. The libellous -words 
were contained in an old magazine, one 
of many “remainders” which the defendants 
bought from original publishers and re- 
sold, The jury found that the contents 
were libellous, and that the defendants 
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had been negligent in issuing the num- 
ber because they had not periodically 
examined “specimen” magazines, All their 
other findings were for the defendants. The 


Court of Appeal denounced the second 
finding in favour of the plaintiffs as 
absurd. No periodical examination of 


specimens, they said, could possibly reveal 
the libel in the magazine in question. 
Probably it could not; but a periodical 
examination of specimens might, we think, 
have put the defendants on their guard, 
and the jury by their verdict may have 
meant to say so. However, the Court of 
Appeal thought that taking Lord Justice 
Romer's judgment in Vizetelly v. Mudie 
(sup. p. 180) as a correct statement of the 
law, the defendants could find enough in 
the jury's unchallenged findings to defeat 
the plaintiff. 

Tne last case to which we can refer is 
Sun Life, £c., of Canada v. W. H. Smith 
and Son (150 L, T. Rep. 211), and we 
can only deal with it shortly. The Court 
of Appeal had to consider certain questions 
put to the jury and to say whether they 
were correct. They decided that the judg- 
ment of Lord Justice Bowen in Emmens 
v. Pottle (sup.) gave the law as to what 
questions should be asked ifa circulator 
was sued for libel. Was the statement 
(by newspaper, book, or poster) libellous ? 
If Yes—DVid the circulator know ‘that it 
was libellous? If No—Ought he, if he 
conducted his business properly, to have 
known that it was libellous? The more 
elaborate questions put by the trial judge 
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were not actually condemned as misdirec- 
tion: but it. was noticed, and we are 
inclined to agree with the criticism, thas 
they asked the same thing twic: over. 

We must confess toa ceriain difidence 
in accepting this decision as the last word 
in the matter. It leaves the jurymen and 
jurywomen, when they retire to consider 
their verdict, with no guidance as to what 
is and what is notthe proper conduct of 
a newspaper cireulatcr or book-lender, It 
leaves book-jenders and newsagents in no 
certainty as to their duties and responsi 
bilities ; and makes it necessary, or at 
least prudent, for tnem to go to an in- 
surance company and insure themselves 
against the possible vagaries of a jury. Ib 
may well be that the participants in the 
recent conference felt the undesirability 
of this state of affairs. Men like to 
know where they are, and do not like to 
have to pay heavy premiums to cover 
risks which they cannot foresee or esti- 
mate. Let us be content to think of the 
great profits which newsvendors and cir- 
culators make in our days, and to say 
that, as things stand, they obtain their 
freedom, like St. Paul, at a price. Lawyers 
want to be sure of one thing only, 
and that is, that if a man is libelled he 
shall have his remedy against anyone 
who publishes the libel, whether he does 
it consciously or not. That is an elemen- 
tary rule; and, without good cause shown 
we do not want to see it changed.—The, 
Law Times. 


Extracts from Contemporaries. 


Diplomatic Privilege. 

The withdrawal recently of a summons 
against a defendant on the ground of his 
immunity from prosecution by reason of 
diplomatic. privilege, is a reminder of a 
famous incident which occurred in the 
reign of Queen Anne, and which has left 
its mark indelibly on our Statute Book. 
In 1708 the representative in ihis country 
of Peter the Great, spoken of as the Mue- 
covite Ambassador, was arrested for debt 
in a London street atthe instance of cer- 
tain tradesmen, they being under the belief, 
elronecusly asit turned out, that he was 
about toleave the country without discharg- 
ing his liabilities, and he was carried to 
a sponging house, where he was detained 
till bailed out by the Earl of Faversham 
and a London merchant. Naturally the 


ambassador was very wroth at the insult 
thus inflicted upon him, and so was Peter 
the Great when the matter was reported 
to him; indeed, he wrote immediately 
requiring thatthe culprits should instantly 
be put to death, but as things are not so 
Managed in this country he had to be 
placated in some other way, and this was 
accomplished by the most humble of apolo- 
gies accompanied by an assurance that an 
Act of Parliament would immediately be 
passed which would carry a perpetual 
record of contrition for the untoward inci- 
dent, and would also render the repetition 
of such a calamity impossible ‘for the 
future. Such was the origin of tLe Statute 
7 Annec. 12, which, after reciting that 
* several turbulent and disorderly persons 


having ina most outrageous manner ine 
t a é 
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sulted the person of Andrew Artemonowitz 
Mattueof, Ambassador of his Ozarish Majesty 
Emperor of Great Russia, her Majesty's 
good friend and ally, by arresting him, and 
taking him by violence out of his coach 
in the public street, and detaining him in 
custody for several hours, in contempt of 
the protection granted by her Majesty, 
contrary to the law of nations, and in 
prejudice of the rights and privileges which 
ambassadors ... have at all times been 
thereby possessed of and ought tobe kept 
sacred and inviolable.” proceeded to declare 
all proceedings against the ambassador to 
be utterly null and void, and to enact that 
all suits, actions and proceedings against any 
ambassador were to be absolutely null and 
void. It is said that acopy of this Statute 
gorgeously bound was in solemn pomp con- 
veyed to the Ozar, but whether this placat- 
ed him is not recorded. It has been held 
that the substantive part of the Act was 
ouly declaratory of the common law and 
of the law of nations. It may be added 
that ss. L and 2 of the Act of Anne, those 
containing the narrative of the outrage on 
the Ambassador and vacating the proceed- 
ings against him, were in 1867 repealed 
by a Statute Law Revision Act of that year, 
but the substantive provisions preserving 
the privileges of ambassadors and other 
diplomatic persons continue in full force.— 
The Solicitors’ Journal. 


The Punishment of Young Offenders. 

The large proportion of crime committed 
by persons under twenty-two years of age 
is a matter of common knowledge and 
concern. One of His Majesty's judges 
recently said at the opening of Assizes 
that he and his brother judges were much 
troubled at this fact and adverted to a 
method of correction which doubtless has 
its place among other forms of punishment 
as a factor calculated to bring the youthful 
offender toa better mind. “ There is no 
man or woman in this country,” the learned 
judge observed, “who would say I was 
guilty of inhuman ideas, but I know my- 
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self, looking back on my own youth which 
was not too good, that I became what I 
hope Lam, and grew up what I believed 
my parents would hope me to be, because 
when I did wrong I was corrected not by 
being sent for years to an approved school, 
but by that manner of correction which is 
so valuable to youth and which prevents 
them again from doing wrong without 
any loss of self-respect, and without loss 
of humanity in those who administered 
that correction.” The learned judge ex- 
pressed himself as well assured that the 
“wave of sentimentalism’ which was 
passing over the country was not good for 
young people. If, he said, one could see 
a way of reasonable and yet impressive 
correction for misdoings by young people, 
16 might bring them back to the straight 
path again, whereas they wandered away 
and were foundin a court of that scrt 
at the ages of seventeen or sixteen anda 
half.” Another aspect of the problem was: 
considered by the Court of Criminal Appeal 
(Branson, Hawke and Macnaghten, J.): 
on the following day when a number of 
applications by young men against senten- 
ces to Borstal detention were refused. 
According to the note on the matter in 
The Times anumber of separate offences 
were committed in each casa before the 
offender was captured. Macnaghten, J. 
observed that some young persons seemed 
to think that they were entitled to say: 
“ However numerous the crimes I commit 
before I am caught, itis the Law of Eng- 
land thatI must be put on probation.” It: 
was, the learned judge said, time to dispel 
any suchidea. Similar observations were 
made by Branson, J.,in another case. In 
a third case Hawke, J., adverted to the 
reluctance on the part of judges to send 
young offenders to prison, and to the 
judicial appreciation of the value of pro: 
bation. There were, however, the learned 
judge intimated, cases where a deterrent 
as well as a reformative element was 
necessary, and Borstal had the advantage 
in such cases that offenders did not like 
it.—The Solicitors’ Journal. < 
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The Indian Limitation Act (1908), 
Vol. 2. Br V. V., OHITALEYT AND K,N, 
Annast Rao, PRINTED AND POBLISAED By 
D. Q. Ranaps FOR THE ALL INDIA REPORTER, 
LTD., NAGPUR. 

We have received the second volume of 
the Indian Limitation Act bythe learned 

Authors who now need no introduction to 


the legal profession. ‘lhis volume contains 
Arts. 1 to 140 of the First Schedule of the 
Act and is in continuation and in confirmity 
with the first volume recently published. 
The commentary is exhaustive and the 
book will be very useful to the profession 
aswell as to the Courts. The printing and 
the get-up of the volume are ‘good. 
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LIABILITY FOR DANGEROUS CIRCUMSTANCES. 


. As is hardly surprising in a world 
teeming with danger to life, limb and 
property, mnch has been written and spoken 
on the interpretation of the famous rule 
in Rylands v. Fletcher, L. R. 1 Ex. 265; 
3 H. L. 330. “ 

Quite recently the Court of Appeal dis- 
cussed its application to a case in which 
a person was injured by a falling “chair- 
o-plane” on a fairground (Hale v. Jennings 
Bros. 82 Sol. J. 193). The county court 
judge decided in favour of the defendants 
„that the chair-o-plane was not dangerous, 
“cand negatived nuisance and negligence. 
The Court of Appeal unanimously held it 
to be dangerous within the Rylands v. 
Flecther rule. 

Tne chair o-plane was described by 
Olauson, L.J., as “a machine, the purpose 
of which wis to whirl heavy objects round 
in reliance upon the combined stress of the 
various parts of the structure.” It appeared 
that the apparatus revolved five or six 
times a minute, and the accident. was 
caused by one of the occupants of the 
chairs in the machine pulling his neigh- 
pour's chair about in a spirit of fun, and 
producing an abnormal strain upon the 
chairs causing a hook to become detached. 
The chair was flung on to an adjoining 
piece of land occupied by the defendant as 
tenant, and the defendant was injured. 

It is important to observe the grounds 
on which the learned lords justices found 
that the machine was dangerous. Lord 
Justice Slesser held that it was dangerous 
because of the possible state of the machine 
when in motion, owing either ta a defect: 
which was undiscoverable on adequate in- 
spection or to the fact that an invitation 
to sit on the chairs was extended to people, 
some of whom might be foolish. Lord 
Justice Scott held that the apparhtus was 
dangerous because it was intended to be 
used by persons, many of whom are 
ignorant or unaware of the dangers in- 
cidental to playing with the chairs. 
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Olauson, L. J. said that the persons invited 
to use the machine were not under the 
physical control of the defendants, and 
these persons were placed in a position in 
which they were able to interfere with the 
safe working of the machine so as to cause 
portions of the machine to become de- 
tached under pressure of centrifugal force 
and cause damage, h 
The precise words of Blackburn, J., in 
stating the rule in Rylands v. Fletcher, 
was as follows: “We think that the true 
rule of law is, that the person who for 
his own purposes brings on his land and 
collects and keeps there anything likely to 
do mischief if it eszapes must keep it at 
his peril, and if he does not do so, is 
prima facie answerable for all the damage 
which is the natural consequence of its 
escape.” He then gave the examples of 
escaping cattle eating down a neighbour's 
corn, escaping water flooding a neighbour's 
house, filth fron a privy invading a 
neighbour's cellar, and fumes from an 
alkali works rendering a neighbour's 
habitation unhealthy, and continued: “It 
seems but reasonable and just that the 
neighbour, who has brought something on 
his, own property which was not naturally 
there, harmless to others so long as it is 
confined to his own property, but which 
he knows to be mischievous if it gets on 
his neighbour's property, should be obliged 
to make good the damage which ensues 
if he does not succeed in confining 16 to 
his own property.” Ia the House of Lords, 
Lord Cairns distinguished the natural 
from the “non-natural” use of the land, 
and said that if there had been an ac- 
cumulation of water in the natural use of 
the land and it had escaped, the defen- 
dants could not have been liable. The 
non-natural use of the land he described 
as “introducing into the close that which, 
in its natural condition, was not in or 
upon it.” Non-natural here means extra- 
ordinary and unusual. For instance, a land- 
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owner is not liable for the damage caused 
by the breaking of a branch of an ap- 
parently perfectly sound tree (Noble v. 
Harrison [1926] 2 K. B. 333). 

“Such a tree.” said Wright, J., in that 
case, “cannot be compared to a tiger, a 
spreading fire or a reservoir in which a 
huge weight of ‘water is artificially ac- 
cumulated to be kept in by dams, or 
noxious fumes or sewage. 

The other important phrases in the judg- 
ment of blackburn, J., are: “likely. to do 
mischief if it escapes,” and “harmeless so 
long as itis confined to his own property.” 
The headnote to the report of Rylands v. 
‘Fletcher in the House of Lords speaks of 
“bring on to the land anything which 
would not naturally come upon it, and which 
is in itself dangerous and may become 
mischievous if not kept under proper 
control.” The suggestion that certain things 
are in themselves dangerous and that 
others are only dangerous owing to some 
extraneous circumstances such as defect or 
position has been the cause of much con- 
fusion of thought. Things are more 
dangerous or less dangerous because, in 
the ordinary uses to which they are ap- 
Plied, they are more likely or less likely 
to cause damage. Defect and position are 
matters which may add quantitatively to 
the element of danger. The examples of 
the loaded gun (per Parke, B., in Longmeid 
v. Holliday (1851), 6 Ex. 761), poisons and 
explosives (per Atkin, L. J. in Jefferson 
v. Derbyshire Farmers, Limited, [1921] 2 
K. B.281), only serve to stress that the main 
difference between different dangerous 
things is a quantitative one of degree and 
not one of quality. The so-called “inherent” 


IMPLEADING A FOREIGN SOVEREIGN 


Editorial paragraphs recently made 
mention of the recent decision of the Court 
of Appeal in Haile Selassie v. Cable and 
Wireless, Limited, where an action by the 
plaintiff to recover a sum of money ad- 
mittedly due under a contract was remitted 
to the Chancery Division for hearing. The 
Italian Government had put forward a 
claim to the sum and Mr. Justice Bennett, 
whose decision was reveised by the Court 
of Appeal, held that he could not try the 
issue because the proceedings indirectly 
impleaded a foreign sovereign. In the fole 
lowing article it is proposed to review 
some of the authorities where this question 
has been raised and to indicate in light 
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or “natural” power and tendency of things 
like explosives to cause damage is only a 
high degree of probability that the damage 
will be caused. The power to ‘cause 
damage is not “of the essence of the thing” 
as is suggested in “Charlesworth on 
Dangercus Things” (1922), at p. 7. It may 
be of the essence of its use, but even then 
only because of the high degree of pro- 
bability that it can cause damage. 

The recent decision of the Court of 
Appeal shows that there are many different 
causes which may. give rise to the pro- 
bability of damage. A hiddden defect in 
a thing which in its ordinary use is not 
likely to cause damage, frequently makes 
a thing extremely dangerous. But in the 
recent case there was not merely a defect but 
a defect which was caused by persons for 
whose enjoyment the machine was intended 
and whose interference with the machine 
was probable. although the court did not in 
so many words hold that the proprietors of 
the machine should have provided and 
guarded against such interference, it 
might be said that in this class of example 
the application of the rule in Rylands v. 
Fletcher is drawing close to the law of 
negligence. “If the possibility of the 
danger emerging is reasonably apparent, 
then io take no precautions is negligence”— 
per Lord Dunedin, in Fardon v. Harcourt. . 
Rivington, 48 T. L. R. 215. On the other 
hand, even if no precautions had been 
possible, the defendants would have been 
liable for the damage caused by the escape 
of the chair, which was dangerous owing 
to the combination of weight, centrifugal 
force and the invitation to ignorant users.. 
The Solicitors’ Journal. 


of the conclusions reached the scope of the. 
doctrine. 

The following statement by Lord Justice’, 
Brett in The Parlement Belge (42 L. T. 
hep. 273; 1880,5 P,D.19/) will form a 
good introduction to the matter. The 
principle, he intimated, to be deduced. 
from the authorities, was that as a con- 
sequence of the absolute indepen- 
dence of every sovereign authority, and of. 
the international comuty which induces. 
every sovereign State to respect the ine. 
dependence and dignity of every other 
sovereign State, “each and every one de-. 
clines to exercise by means of its courts 
any ofits territoris] jurisdiction cver the, 
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person of any sovereign or ambassador of 
any Cther State, or over the. public pro- 
perty of any State which is destined to 
public use, or over the property of any 
ambassador, though such  soversign, 
ambassador, or property be within its 
territory, and, therefore, but for the common 
agreement, subject to its jurisdiction.” 

In this case the Court of Appeal reversed 
a decision of the Admiralty Division and 
held that an unarmed packet belonging 
to the sovereign of a foreign State and in 
the hands of officers commissioned by him 
and employed in carrying mails, was not 
liable to be seized in an action in rem to 
recover redress for a collision. At the time 
of the collision the ship was also carrying 
merchandise and passengers for hire, and 
the court held the immunity was not lost 
by reason of the ship having been used 
for trading purposes. Lord Justice Brett 
adverted to the difficulty inherent in such 
inquiry. To submit to such before the court 
was to submit to the court’s jurisdiction, 
and an independent sovereign could not 
be personally sued although he had carried 
on a private trading venture. If the 
remedy sought by an action in rem against 
public property was an indirect mode of 
exercising the authority of the court against 
the owner of the property, then the attempt 
to exercise such an authority was an 
attempt inconsistent with the independence 
and equality of the State represented by 
such owner. 

In The Gagara (122 L. T. Rep. 498; 
(1919) P. 95) the Attorney-General stated 
on behalf of the Foreign Office that His 
Majesty’s Government had, for the time 
being, and with all necessary ‘reservations 
as to the future, recognised the Esthonian 
National Oouncil as a de facto independent 
body and had received an informal 
diplomatic representative of the Provisional 
Government. The Court of Appeal held 
that such recognition accorded to the said 
Council the status of a foreign sovereign, 
and a writ in rem against the Gagara, a 
ship in the possession of the State of 
Histhonia, was set aside. 

Lord Justice Bankes intimated that if 
the sourt claimed to exercise, and did 
exercise, jurisdiction in respect of such a 
dispute as arose in that action, it would 
not be acting in accordance with what was 
pointed out in the case just considered as 
being the principle of international comity, 
There would be a divergence of action as 
between the coutts of this country and the 
statements. which had been made by the 
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Government of the country as to the at- 
titude which this country was prepared to 
take. ` 

In The Jupiter (132 L. T. Rep. 624; 
(1924) P. 236) the Union of Socialist Soviet 
Republics entered under protest an ap- 
pearance and moved to set aside a writ 
in rem issued by a foreign company claim- 
ing possession of the steamship. The de- 
fendants claimed that the ship was the 
prop>rty of the Union and the Court of 
Appeal, affirming a decision of Mr. Justice 
Hill, held that, although the right to posses- 
sion of the ship was in dispute, the court 
could not investigate the facts, and the 
writ must be set aside. 

Lord Justice Scrutton cited the following 
passage from Dicey’s Conflict of Laws, 
3rd edit., p. 215: “The court has no juris- 
diction to entertain an action against any 
foreign sovereign. An action against the 
property of a foreign sovereign is an action 
or proceeding against such person.” The 
learned Lord Justice continued: “On that 
ground, without going into any discussion 
as to whether the claim is right or wrong, 
without basing my decision on the fact that 
the port of registry of the ship is Odessa, 
without discussing whether the result at 
which the plaintiffs in this case are aiming 
can be achieved by another method, this 
particular method appears to me to violate 
the principles of international comity and 
to make a foreign sovereign appear in 
these courts as defendant to defend what 
he alleges to be his property. Consequently 
the writ should be set aside." 

Moreover, the court will not arrest a ship 
which is under the control of a sovereign 
by requisition. Authority for this proposi- 
tion is to be found in The Broadmayne 
(114 L. T. Rep, 891; (1916) P. 64), The 
Messicano (1916) W. N. 218; 32 T. L. 
R. 519), and The Crindon (1918, 35 T. 
L. R 81). 

Considerations of space preclude our 
going into this matter in detail, but it is 
to be noted that the principle applies whe- 
ther the ship be requisitioned by the 
State in the courts of which the action is 
taken or some other State. The public 
property of every State, being destined for 
public uses, cannot, with reason, Lord 
Justice Brett observed in The Parlement 
Belge (sup.), be submitted tothe jurisdic- 
tion of the courts of such State, because 
such jurisdiction if exercised, must divert 
the public property from its destined uses. 
By international comity, which acknowledg- 
ed the equality of States, if such immunity, 
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grounded on such reascns, existed in each 
State with regard to its own property, the 
same immunity ‘must be granted by each 
State to similar property of all other 
States. The dignity and independence of 
each State required this reciprocity. 


Both these priniciples were applied’ in 
The Cristina (185 L. T, Jour. 265), The 
matter arose in reference to a steamship 
registered at Bilbao and lying at Cardiff 
The owners issued writs in ‘the British 
Admiralty Court claiming possession of this 
and certain other vessels which had been 
requisitioned by the Spanish Republican 
Government. Mr, Justice Bucknill held 
that it was impossible for the court to 
exercise jurisdiction and ordered the writ 
and warrant of arrest to be set aside. 
An appeal to the Court of Appeal which 
held that the casé was covered by The 
Jupiter (sup.) was dismissed, as was also 
an appeal to the House of Lords. 


Lord Atkin said that the foundation for 
the application to set aside the writ and 
‘arrest of the ship was to be found in two 
Propositions of international law. The first 
was that the courts of a country would not 
implead a foreign sovereign, that was, 
they would not, by their prccess, make him 
against his will a party to legal proceed- 
ings whether the proceedings involved 
process against his person or sought to 
recover from him specific property or 
damages. The second was that they would 
not by their process, whether the sovereign 
was a party to the prcceedings or not, 
seize or detain property which was his or 
of which he was in possession or control. 
The learned Lord stated that there had 
been scme difference in the practice of 
nations as to possible limitations of the 
second principle—whether it extended to 
property only used for commercial pur- 
poses of the sovereign or to personal pro- 
perty. ln this-country it was, in his opinion, 
well settled that it applied to both. Atten- 
tion was drawn to the fact that there were 
these two distinct immunities appertaining 
to foreign sovereigrs, because at times 
they tended to become confused, and it 
was not always clear from the decisions 
whether judges were dealing with one of the 
other or both. i 

In a simple case of a writ in rem issued 
by the Admiralty Court in a claim for 
collision damage, both the foregoing 
principles were broken. The sovereign was 
impleaded and his property was seized, 

The facts of the case established the same 
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breach of the two 
illustration just given. 

As to the first principle, when the plaia- 
tiffs issued a writ in which they constituted 
as defendants the steamship Cristina and 
all other persons claiming an interest 
therein, they were directly impleading the 
Spanish Government, whom they knew to 
be the only persons interested in the 
Cristina other than themselves, and from 
whem they desired that possession should 
be taken after it had been adjudged to 
them. 

As tothe second principle, its applica- 
tion to the case was (it was indicated), it 
anything, clearer. The court would not 
arrest a ship which was under the control 
of a sovereign by reason of requisition, 
but the present case was not merely one 
of control for public purposes, but of, 
actual pessession, ahd was indistinguishable 
from The Gagara (sup.). 

The same principles were applied by 
Mr. Justice Bucknill in the Arantzazu 
Ment (The Times, June 18th), where, bow- 
ever, the court was faced with the addi- 
tional problem as to whether thé Nationalist 
Government of Spain was in ldw for the 
purposes of the case a foreign sovereign 
State. In reply to a letter sent to the 
Foreign Office at che instigation of the 
court it was intimated that, while no Govern- 
ment other than that of the Spanish 
Republic was recognised by His Majesty's 
Government as the de jure Government of 
Spain, the Nationalist Government was 
recognised asa Government which exercis- 
ed de facto administrative control over the 
greater part of Spain. 

Mr. Justice Bucknill referred to the fol- 
lowing passage from the judgment of Lord 
Justice Olauson in Banco de Bilbao v. Rey 
(185 L. T. Jour. 285): “This court is 
bound to treat the acts of the Government 
which His Majesty’s Government recognised 
as the de facto Government of the area in 
question as acts which cannot be impugned 
as the acts of an usurping Government, 
and conversely the court must be bound 
to treat the acts of a rival Government. 
claiming jurisdiction over the same area, 
even if the latter Government be recognis- 
ed by His Majesty's Government as the 
de jure Government of the area, as a mere 
nullity.” Mr. Justice Bucknill indicated 
that the Nationalist Government of Spain 
in the case before him had done all it 
legally could to obtain possession of the 
vessel consistently with tke fact that the 
ship was already under arrest by warrant. 


principles as in the 
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of the Admiralty Court and held that a 
writ in rem and warrant of arrest issued 
by the Republican Government to have 
Possession of the ship must be set aside. 

The fact that 8 foreign Government 
may be interested in the issue of litiga- 
tion, or has made a claim with reference 
to the subject-matter in dispute does not 
per se prevent the court from adjudicat- 
ing upon the matter. This is clear from 
two cases with the brief: consideration of 
which our survey must be concluded. 

The question in Lavriviere v. Morgan 
(26 L. T. Rep, 859; 1872, L. R.?7 Ch. 550), 
arcse out óf a contract made by the French 
Government in England for. cartridges 
which were to be inspected and, when ac- 
cepted, were to be paid for through the 
French ambassador. Bankers in England 
who had in their hands funds belonging to 
the French Government informed the con- 
tractor that a special credit had been 
opened in bis favour, and that payment 
would be made to him on receipt of cer- 
tificates from the French ambassador. 
Agents of the French Government alleged 
that the time for delivery of certain of the 
cartridges had expired, certificates were 
refused, and the bankers declined to make 
further payments: The French Govern- 
ment did not appear; but the bankers were 
ordered to bring the balance of the credit 
into court, and the contractor was declared 
to be entitled to payment for all cartridges 


delivered under the contract, suitable in- 


“quiries being directed. 

Lord Hatherley, L. G , stated that it was 
clear upon the authorities that the plaintiff 
could not compel the French Government 
to come to the court and submit to the 
jurisdiction of this country, but intimated 
that it was for the court to ascertain as 
best it could what were the rights of the 
parties who did appear. “I will put the 
case of a Foreign Government,” the learned 
Lord Chancellor said, “having. placed in 
this country a sum of money, and having 
charged it with certain trusts to be per- 
formed, subject to which the balance is to 
be paid back to the Foreign Government—is 
it possible to saythat in such 8 case the 
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to perform the trust 
Government, one of 
cannot be made to 


trustee is not liable 
because the Foreign 
the cestuis que trust, 
appear ?” . 
-In answer tə the objection that the 
bankers might be liable to the consequences 
of legal proceedings in the French courts, 
Lord Hatherley thought that the comity of 
nations would extend to such a case and 
took his stand upon the principle “that the 
courts of all countries would recognise the 
decision. of a court of competent jurisdic- 
tion in a country where the properly was 
situated, and where the rights. were pro- 
perly to -be tried.” 

In Haile Selassie v. Cable and Wireless, 
Limited, the Court of Appeal negatived the 
proposition that where a foreign sovereign 
had made a claim to a sum due under a 
contract the proceedings in effect amounted . 
to impleading that sovereign. Sir Wilfred 
Greene, M.: R. stated that the action did 
not seek to bring the King of Italy before 
tze court, nor seek to interfere with any 
proved or admitted proprietary or posses- 
sory right belonging to him. The mere 
fact that the King of Italy had put for- 
ward a claim to the moneys which the 
plaintiff was seeking to recover did not 
add anything. It would be a strange result 
if a person claiming property at the hands 
of, or a debt alleged to be due by, a private 
individual in this country were to be de- 
prived of his right to have his claim ad- 
jadicated on merely because a claim to 
the property ‘or the debt had been put 
forward on behalf of a foreign sovereign, 
Such a claim could be adjudicated upon 
without impleading the foreign sovereign 
either directly or indirectly. 

The facts of the case were, so far as is 
material to the matter under considera- 
tion, given in the recent paragraphs 
already referred to, and enough will have 
been said to indicate the nature of the 
disinclion between such a case involving 
as it did the question whether the plaintiff 
was entitled to the sum admittedly due 
under acontract and actions in rem against 
a ship.—The Law Times. 
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CRIMINAL LAW AND PRACTICE 
BELIEF AS TO AGE. 


The Criminal Law Amendment Act, 1922, 
8. 2,a8 amended by the Criminal Law 
Amendment Act, 1928, s. 1, provides : “Rea- 
sonable cause to believe that a girl was 
of or above the age of sixteen years shall 
not be a defence to a charge under the 
Criminal Law Amendment Act, 1885, sec- 
tions 5,6... provided that in the case 
of a man of twenty-three years of age or 
under the presence of reasonable cause to 
believe that the girl was over the age of 
sixteen years shall be a valid defence on 
the first occasion on which he is charged 
with an offence under this section.” 

This defence was set up in R.v. Banks 
[1916] 2 K. B. 621, to a charge of unlaw- 
ful carnal knowledge ofa girl under the 
age of sixteen. The law then was (under 
s. 5(1) of the Criminal Law Amendment 
Act, 1885), that it was a sufficient defence 
for any person charged with an offence 
under the section, if it was made to appear 
to the court or jury trying the case that 
the person so charged had reasonable cause 
to believe that the girl was of or above 
the age of sixteen years. In that case the 
prisoner said that he had no idea that the 
girl was under sixteen and that he did 
not think about her age, but that she had 
the appearance of a girl of seventeen. 
Counsel for the prosecution exhorted the 
jury to protect young girls from men like 
the prisoner, 

The jury found the prisoner guilty, and 
on an appeal from conviction the late Mr. 
Justice Avory, delivering the judgment of 
the Court, said: “In our judgment the 
phrase ‘had reasonable cause to believe’ 
means ‘had reasonable cause to believe and 
did in fact believe, i.e., that the person 
charged believed on reasonable grounds 
that the girl was at least sixteen years 
of age.” He added that, while it was true 
that the attitude of prosecuting counsel 
should be one of impartiality, counsel's 
exhortation tothe jury was an error of 
taste rather than an actual irregularity, 
and the jury was not misled. 

The law on this point was recently approv- 
ed by, the Court of Criminal Appeal in 
R. v. Harrison and Others (1938), 82 Sou. J. 
436. In that case four youths of ‘ages 
varying from sixteen to eighteen years of 
age were charged with unlawful carnal 
knowledge of a girl between thirteen and 


sixteen years of age, and were convicted 
and bound over. .Curiously enough, all the 
appellants gave evidence similar to that 
given by the prisoneriu R. v. Banks (above), 
to the effect that they thought the girl 
was over sixteen years of age, but had not 
troubled one way or another about her age 
at the time of the offence. A doctor and 
a police officer gave evidence that the girl 
seemed to beover sixteen. The jury were 
told that they had to consider whether the 
prisoners’ minds were directed to the ques- 
tion of the girl’s age. They found that the 
prisoners were ignorant ofthe law and had 
not considered the question of the age of 
the girl. 

The judgment of the Court of Oriminal 
Appeal was given by Mr. Justice Branson, 
who said that the prisoners’ own evidence 
made it clear that none of them had in 
fact directed his mind to the question of 
the girl's age, and none of them could in 
fact say that he believed that the girl 
was over sixteen years of age. His lord- 
ship quoted the passage from the judgment 
of Mr. Justice Avory in R.v. Banks cited 
above, and added that the court unanimously 
held that decision to be correct. As the 
law had been clearly and correctly put in 
the summing-up to the jury, the appeal 
was dismissed. 

It has been held that the question of 
reasonable cause to believe that a girl is 
under the age of sixteen is entirely one 
for the jury (R. v. Forde [1923] 2 K. B. 400). 
The result of the narrowing down of the 
availability of this defence to persons of 
twenty-three years of age or under, together 
with the decision in R. v. Harrison, is that 
it is more difficult than ever to prove the 
defence to the satisfaction of a jury, whose 
knowledge of the world will make them 
aware, even in spite of assertions to the 
contrary by accused persons or their 
counsel, that inexperienced youths do not 
often in fact direct their minds to the 
question of the girl’s age. At its highest, 
reasonable ground for belief that the girl’s 
age was over sixteen is a hair-splitting 
objection where there is no actual belief, 
andapart from any actual decision on the 
point one would have thought it obvious 
that actual belief must be proved in order 
to rebut a charge involving some degree of 
mens rea:—The Solicitors’ Journal. 
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Extracts from Contemporariés. 


An Author's Dilemma 

Not’ the least anxious of a novelist’s 
tasks must be the choice of suitable names 
for his characters. As readers know, a 
person publishing libellous matter is deem- 
ed to intend the natural meaning of his 
words, and where a proper name is used 
in a work professedly, and genuinely, 
fictional, the natural meaning of an author’s 
words may be very far from his intention. 
The question whether matter is libellous in 
such cases, as Lord Alverstone, ©. J. in- 
dicated in Jones v. Hulton (1909), is one of 
fact for the jury, and that question of fact 
involves not only whether the language 
used in its fair and ordinary meaning is 
libellous or defamatory, but whether the 
matter would be understood by persons 
who knew him to refer to the plaintiff. One 
who recklessly publishes a libel apparent- 
ly intended to refer to some real person 
has been compared to a man who fires a 
gun into a crowd. The analogy may not 
be in all things perfect, but it brings 
home forciby the perils of the situation. 
Novelists would appear to be confronted 
with a choice of evils. If they select some 
common name for their unpleasant char- 
acters—and it is doubtful if any work of 
fiction at the present time would be a 
commercial proposition without its full com- 
plement of such persons—the number of 
potential plaintiffs is naturally consider- 
able, though the danger of identification 
in readers’ minds of the fictional character 
with one person bearing the name may 
be lessened. If’ on the other hand, they 
select some unusual name— unless a com- 
bination of ingenuity and good fortune 
enables them to hit uponscme appellation 
not borne-by any member of the community 
—the chances of identification in the 
readers’ minds is correspondingly increas- 
ed. And these difficulties will remain in 
their several degrees in the infinite variety 
of choices falling between these two ex: 
tremes. 


A Recent Decision 

In the recent case of Canning v. Wil- 
liam Collins Sons & Co, Limited, the 
plaintiff, who bore the same name as an 
unpleasant character in a novel, complained 
that certain passages in the book imputed 
that he was a financial crook, a criminal, 
a cad,a seducer of women, and a person 
without any sense of morality. His real 
object in bringing the action was less to 
obtain any daméges than to stop the cir- 
culation of the book, and to prevent people 


who had identified him with the character 
in question continuing to labour under that 
delusion. The plaintiff had retired from 
the Army in 1922 with the rank of captain— 
a rank accorded to the fictitious character— 
he had a sister named Mary, had hunted 
at one time, and was a fellow of the 
Zoological Society. He was, moreover, 
engaged in finance in the City of London, 
and in addition to the foregoing points of 
resemblance between him and the character, 
he was dark, powerful and broad-shouldered, 
and was in appearance about forty years 
old. He was baffled by certain impolite 
communications by telephone and postcard. 
until the book was brought to his notice. 
It appeared that when the book was publish- 
ed neither the authoress nor the publishers 
had ever heard of the plaintiff, and the 
former explained that she chose the name 
“out of a history book.” The Christain 
name was about as common a one as she 
could find, and she had taken the precau- 
tion of looking into the London telephone 
directory to see whether it was to be found 
there in conjunction with the surname she 
had chosen. Counsel argued that if people 
were to recover damages in the circum- 
stances in which the plaintiff sought to 
recover them, either there would be no 
novels at all, or such novels as tnere were, 
would have to deal exclusively with persons 
of the most exemplary character. The 
action was tried before the Lord Chief 
Justice and a special jury who returned a 
verdict for the defendants, and judgment 
was entered accordingly with cnsts.—The 
Law Times. 


The Whole Truth. 

Our method of examination and cross- 
examination of witnesses has a weakness 
in many hands, due to too much insistence 
on “yes or no.” Sometimes neither an un- 
qulified affirmation or negation is the 
truth. Tre limitation tends to the exclu- 
sion of facts which ought to come out. The 
witness, it must be remembered, is sworn 
to tell, not only the truth, but the whole 
truth. 

Where certain facts telling against the 
prosecution are deliberately suppressed, 
there is avery detinite breach of the oath, 
and it is especially incumbent in police 
prosecutions that nothing material should 
be omitted. The function of the police is 
not to obtain convictions. 

We make these observations upon the 
report in the Hvennig Standard of the 
12th February, of a case at Watlington, 
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Oxfordshire, where a woman was sum- 
moned for dangerous driving. 

It was alleged that she drove round a 
corner at a fast speed, scattering 
pedestrians. A witness for the police said 
that the cause of the trouble was a badly 
filled-in trench across the road, which made 
the corner dangerous and difficult to 
negoiate. When the police constable in 
the case was asked why he did not mention 
this in his evidence, he said he had been 
instructed not to do so. 

The chairman, Lord Macclesfield, told 
him : “The bench expect you to hring, for- 
ward every circumstance ofthe case, whe- 
ther it is in favour of the police or in 
favour of the defendant.” 

The summons was dismissed, and two 
guineas costs were awarded against the 
police, a very proper conclusion to an un- 
satisfactory case.—dJ ustice of the Peace. 


“Public” House. 

The Birmingham Post reports the chair- 
man of the Worcestor licensing bench as 
saying, “There is a wrong impression held 
by licensees and owners of houseg that 
there is no duty on the part of a licensee 
to be in his house or to keep it open 
except during permitted hours. That is 
a gross. mieconception of the law as I 
understand it. A public-house is what it 
is called, and the public have a right to 
go into it at any reasonable time, whether 
during permitted hours or non permitted 
hours. | 

“The contrary idea has become so 
prevalent in this city that I advise licensed 
victuallers to consult their association and 
try ‘to arrive at what is their true legal 


. position with regard tothe public. If they 


keep a public house, they have to look 
after the public. It does not matter whether 
a public citizen wants beer, gin, spirits, or 
wine, or tea or coffee, or a rest or anything 
he can require, he has a right to have 
entrance. Licensed victuallers should take 
opinions on this matter so that they and 
the magistrates can agree as to the exact 


_ position.” 


In a way this is quite sound, though it 
takes, perhaps, insufficient account of the 
dangers and difficulties of keeping open 
outside permitted hours. The licensed 
house generally must not be confused with 
the inn. Aninn-keeper is ‘bound by the 
common law to receive and enterain all 
travellers at reasonable prices, unless he, 
on his side, has some reasonable ground of 
yefusal. This, in some ways, goes too far, 
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andin some ways falls short of what the 
ideal public-house ought to do. 

We suggest that in exercising their full 
discretion as to the grant of new licences, 
the justices have the right to refuse if they 
think the public will not be well served, 
but that it would be arbitrary to penalise 
in any way the holders of existing licences 
who are reluctant to fallin with the view 
taken by the Worcester bench.—Justice of 
the Peace. 


Frustration of Separation Agree- 
ments. 

Divorce practitioners will find two points 
of substantial interest in the case of.H. v. 
H. (1938,3 All E. R.415) which was heard 
last month. The wife had petitioned for 
judicial separaticn in 1929, alleging cruelty. 
The suit was compromised by a-deed of 
separation withdrawing all charges of 
cruelty and providing that neither party 
should take proceedings against the other 


for judicial separation or restitution of con- . 


jugal rights. The petition was not dis- 
missed, but remained in the reserve list, 
The wife, after the change in the law due 
to the Matrimonial Causes Act, 1937, pre- 
sented a petition for divorce on the grounds 
of cruelty, relying on the previous charges. 
The deed of separation did not contain so 
wide a clause as the famous one in Rose 
v. Rose (1883, 8 P. D. 98), and it would not 
have prevented her from bringing a petition 
for divorce. But there had not been a 
mere condonation of the previous cruelty; 
there had been an absolute release, and 
the charges could not be resuscitated. The 
President pointed out that the case was 
very similar to Stanes v. Stanes :1877,.3 
P. D. 42), though in that case there was not 
an attempt to revive the charges in a 
subsequent petition, but an attempt to 
proceed with the current petition when the 
charges had been by egreement withdrawn. 


The other point urged for the petitioner ' 


Was that the change in the law allowing 
divorce for cruelty had the elfect of frustra- 
ting the deed. After pointing out that 
Hyman v. Hyman (1928, A. C. 601) —the 


strongest case for the petitioner—was not . 


decided on the doctrine of frustration, the 
President said a doctrins could not be 
supported which implied aterm in a con- 
tract that it should ipso facts come to an 
end ifthe law on the subject were material- 
ly altered. Both the old and the new peti- 
tions were dismissed.—The Law Journal. 
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CRIMINAL LAW AND PRACTICE. 
EVIDENCE OF BAD CHARAOTER. . 


The rules to be observed in cross- 
examination of an accused person as to 
his character are contained in s, 1, pro- 
viso (f) of the Oriminal Evidence Act, 
1898. Section 1 provides: “Every person 
charged with an offence, and the wife or 
husband, as the case may be, of the person 
so charged shall be a competent witness 
for the defence at every stage of the 
proceedings whether the person so charged 
is charged solely or jointly with any other 
person: Provided as follows... (f) A 
person charged and called as a witness in 
pursuance of this Act, shall not be asked, 
and if asked, shall not be required to 
answer, any question tending to show that 
he has committed or been convicted of or 
been charged with any offence other than 
that wherewith he is then charged, oris of 
bad character, unless..." Then follow 
the exceptions where a previous offence 
or conviction is relevant to prove the pre- 
sent charge, or where the prisoner has 
attacked the character of witnesses for the 
prosecution, or where the prisoner has 
given evidence against any other person 
charged with the same offence. 

The law on this matter, as the Lord 
Ohief Justice recently observed in R. v. 
Cohen (28th June 1938), 3 All. E. R. 380, 
is clear, important and rigorous. That 
Was a case where a person charged with 
conspiracy and receiving goods obtained 
by means-of false pretences was asked 
questions in cross-examination as tv the 
date of his discharge from bankruptcy 
and whether it had occurred to him to 
keep books. The questions and answers 
concluded: “No use at all in keeping books 
-~it would not make. the slightest differ- 
ence ? In my bankruptey it could not. Or 
in your-prosperity ? It would make no differ- 
ence. Orin your honesty? It is the same 
thing.” The prisoner was convicted on 
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both charges and sentenced to two years’ 
imprisonment and concurrently to five 
years’ penal servitude. 

Emphasis was laid in the judgment of the 
Court of Criminal Appeal on the fact that it 
is sufficient if the question put tends to show 
that the prisoner has committed or has 
been convicted of, or been charged with, 
some offence, or that he is of bad charac- 
ter. The object of the enactment, the 
court said, was as stated in R. v. Ellis 
[1910] 2 K. B. 746, at p. 745 “That it 
should not be suggested to the members 
of the jury by means of any questions put 
to the prisoner thet he has committed 
another offence. Any questions or series 
of questions which would reasonably lead 
a jury to believe that it was being imput- 
ed to the prisoner that he had committed 
another offence would, in our opinion, tend 
to show that the prisoner had committed 
that other offence. It does not in the least 
depend on the object of counsel putting 
the question. The words of the Act are 
not ‘with a view to show,’ they are ‘tend- 
ing to show.’ Moreover, if they do so 
tend, it is quite immaterial whether the 
evidence would be admissible or the ques- 
tion admissible on other grounds.. As we 
read the statute, when a prisoner is charg- 
ed with offence ‘A,’ questions tending to 
prove offence ‘B' are not to be asked un- 
less the proof of offence ‘B’ is evidence of 
offence ‘A’” This extract was from a 
judgment delivered by a court consisting 
of six judges, in a case of obtaining 
cheques from A by fasle pretences in 
which the prisoner was asked questions 
tending to show that he had committed 
other frauds on A. 

The Lord Chief Justice said that pre- 
cisely the same kind of consideration 
applied to questions tending to show that a 
prisoner is a person of bad character. 
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The questions culminating in the words 
“in your honesty” tended to eonvey the 
impression that the prisoner was dishonest, 
and even though the object aimed at by 
the question was otherwise, that was Dot 
material. The conviction was, therefore, 
quashed. 

Tf a case is heard by justices sitting 
without a jury, 4%. e. at petty sessions or 
on appeals to quurter sessions, there are 
cases where a conviction will be upheld 
even though there is put to the accused 
a question which is improper under the 
section. In Barker v. Arnold [1911] 2 
K. B. 120, a Divisional Court refused to dis- 
turb a conviction by justices at petty 
sessions where the prosecuting solicitor in 
cross-examining the accused on a charge 
of assault asked whether he had -not pre- 
viously been convicted of the same offence. 
Before any answer could be given the 
justices stopped the solicitor, who then 
remarked that he had a certified copy of 
the conviction. The justices convicted, 
and stated that the incident was completely 
igacred by them in arriving at their deci- 
sion. It is quite clear from this case 
that whatever might reasonably be ex- 
pected to be the effect on the mind of the 
‘tribunal of such a question, if in fact 
that effect is not conveyed, no harm is 
done, and a conviction cannot be quashed. 

The precise duty of the tribunal if a 
question of this sort is put was dealt with 
in the judgment in R. v. Ellis (supra): 
“In our opinion it is the duty of the judge 
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not to wait for any objection from the 
prisoner's counsel. but to stop such ques- 
tions himself, and if by mischance the 
questions be put, it is equally the clear 
duty of the judge to direct the jury to 
disregard it and not let it influence their 
minds.” 

If that is done, the difficulty still remains 
of ascertaining whether a jury’s mind has 
been affected in fact, In R. v. Morrissey, 
23 Cr. App. Rep. 188, this difficulty was 
held to be insurmountable in spite of the 
fact that the recorder did his best 
in his summing up to persuade the jury 
to put the improper questions completely 
ont of their minds. The Lord Chief Justice 
there said: “The mischief had been done 
and we think it was incurable.” This 
difficulty does nut exist to the same extent 
where a person is convicted by magistrates 
without a jury, and in Jenkins v. Fett 
(1923), 67 Sol. J. 706, it was held that 
the magistrate must consider whether 
the impression made upon his mind by 
such questions or answers “can or cannot 
be effaced wheo the task of forming a 
judgment arises, and, whether upon the 
rest of the evidence, that is to say, the 
evidence which is not open to any obser- 
vation, the materials are such as to lead 
to a conviction.” The consideration of 
questions of this sort is fraught with 
difficulties, and one can indeed sympa- 
thise with a magistrate who has to decide 
what effect a particular statement had on 
his mind.—The Solicitors’ Journal. 


ABORTION AND THE LAW. 


A consideration from the strictly legal 
point of view of the case which resulted 
recently in the acquittal of Mr. 
Aleck William Bourne on a charge of 
unlawfully using an instrument with in- 
tent to procure the miscarriage of a girl 
under the age of fifteen will, apart from its 
interest to lawyers, be specially salutary 
to laymen. A consideration of that kind 
may serve particularly to prevent the 
various misapprehensions likely to arise 
from a layman's reading of the report of 
the case and from the way in which the 
case has been referred to in the press. It 
cannot be too strongly emphasised that 
no new or Controversial situation has been 
created by Macnaghten, J.’s, interpreta- 
tion of the relevant statutes as stated in 
his observations to the jury. The case 
contains no new food for moralists or 


social reformers; no new law has been de” 
clared, nor did anyone concerned in the 
case intend that ıt snould be. The func- 
tion of a jury is only to decide narrow 
issues of fact without regard to considera- 
tions of sentiment or morality, and the 
jury in the case were naturally not invited 
todo anything else. All that they were 
asked todo was to determine whether on 
certain evidence a certain operation was or 
was not necessary forthe preservation of the 
health of a girl fourteen years of age. 

The facts of the case were simple 
enough. The girl in question was, on 24th 
April, 1938, the victim at the hands of 
certain men of an assault which resulted 
in her becoming pregnant. The casé 
came, through the girl’s doctor, to the 
notice of Mr, Bourne, an obsterical and 
gynacological surgeon of the highest re- 
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pute. He decided, after examining the 
girl, that, if the pregnancy were allowed 
to run its normal course, the result would 
be serious injury to her health. Accord- 
ingly, her parents ccnsenting, he perform- 
ed an operation terminating her pregnancy 
at St. Mary's Hospital on 14th June. 

To consider first Mr. Bourne’s motives in 
the matter, it is important to note that 
he never had any intention of trying to 
“get the law altered,” and it is damaging 
to him to suppose that, had that been his 
object, he would have set out to achieve it 
by an act of defiance. As was truly re- 
marked in The Times of 20th July: “The 
operating theatre is no placein which to 
contend for changes in the law of medi- 
cine.” Mr. Bourne’s in his reply to the 
letter from the girl's doctor, wrote of the 
kind of operation proposed: “I have done 
this before and have not the slightest hesi- 
tation in doing it again . .. I have said 
that the next time I have such an oppor- 
tunity I will write to the Attorney-General 
and invite him to take action.” When it 
came to the point, Mr. Bourne did not 
adopt that attitude nor must it be thought 
that the result of the case has been to 
vindicate any attitude of that kind. In 
evidence Mr. Bourne said, replying to his 
counsel, that he had thought very hard 
on the matter of inducing abortion, and 
that he had decided on the next occasion 
to obtain a ruling ofthe court. That he 
meant a ruling of the court as to the exist- 
ing law, however, and not a ruling which 
might result in its extension, is shown by his 
subsequent statement that his interpretation 
of the law. based on everyday day prac- 
tice of men of repute in his profession, 
was that it was justifiable to perform the 
operation where there was danger to 
health. He could not, he said, draw 
a line between danger to life and 
danger to health; to wait until there was 
danger to life was to wait until the woman 
was past assistance. Implicit therefore, 
in Mr. Bourne’s actions, was the conviction 
that they were within the law. 

Two statutory provisions are involved: 
8.58 of the Offences Against the Person Act, 
1861, so far as material, provides: “. .. 
whoscever, with intent to procure the 
miscarriage of any woman, whether she 
be or be not with child . . . shall unlaw- 


‘fully use any instrument or other means 


whatsoever with the like intent, shall be 
guilty of felony ...” Bys.1 (1) of the 
Infant Life Preservation, Act, 1929,“ .. . 


any person who, with intent to destroy the- 
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life of a child capable of being born alive, 
by any wilful act causes a child to die 
before it has an existence independent 
of its mother, shall be guilty of felony, to 
wit, of child destruction. and shall be liable 
on conviction thereof on indictment to 
penal servitude for life: Provided that no 
person shall be found -guilty of an 
offence under this section unless it is prov- 
ed that the act which ‘cansed the death 
of the child was not done in good faith 
for the purpose only of preserving - the life 
of the mother.” 

In the course of his opening of the case 
for the prosecution, the Attorney-General 
made the admission that, on the construc- 
tion of the statutes, if it were necessary in 
order to save the life of the mother to use 
an instrument to procure a miscarriage, 


.he would not submit that that would be an 


offence under s. 58 of the Act of 1861. 
At the same time, Mr. Roland Oliver 
pointed out that the Act of 1929 contem- 
plated the cuse where a woman was in 
the act of bearing a child—where a child 
was being born—an observation of which 
Mr. Justice Managhten specifically express- 
ed his approval. 

Mr. Justice Macnaghten’s declaration of 
the law may now be considered. Before 
the case for the defence was opened, he 
explained to the jury that the word “‘unlaw- 
ful” was not a meaningless word ins. 58 
of the Act of 1861. It necessarily followed 
that there might be procurement of abor- 
tion which was lawful. In modern times, 
he said, when the operation could be done 


‘by a skilled person without any risk to 


the patient, it was obviously lawful for it 
to be performed for the purpose of saving 
the life of the mother. His direction to 
the jury, the learned judge said would be 
that, if they were satisfied by the evidence, 
when they had heard it, that Mr. Bourne 
did not terminate the pregnancy oi the 
girl in good faith for the purpose of preserv- 
ing the life of the girl, they should find 
him Guilty. Ifthey thought that the Crown 
had not proved the negative which the law 
required, they should find him Not Guilty. 
In the course of his summing up, Macna- 
ghten, J» said that the proviso tos. 1 (1) 
of the Act of 1929 expressed what, in his 
opinion, had always been the law with regard 
to the procurement of abortion. His view was 
that it had always been the law that, on 
a charge of procuring abortion, the Orown 
had to prove that the act was not done in 
good faith for the purpose of preserving the 


life of the mother. Referring to the discus- 
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sion which had taken place during the trial . 


about the difference between danger to life 
and danger to health, Macnaghten, J., said— 
and this constitutes the cardinal point of 
interpretation of the law decided by the 
case—that be had great difficulty in under- 
standing the meaning of the discussion, 
as life depended on health, and it might 
be that if health were gravely impaired, 
death would resuit. In other words, he 
saw no division between preserving health 
and preserving life. 

Macnaghten, J., then put. the clear case 
which, presumably, could never have 
caused doubt to anyone. He said that, ina 
case where a doctor was of opinion that a 
child could not be delivered without the 
death of the mother, he was entitled—in- 
deed, it was his duty- to perfom an opera- 
tion with a view to saving the life of the 
mother; and the sooner the operation was 
performed the better. He then put the 
case which, although, as we now know, 
within the law, is presumably of the 
type which ‘hae created the doubt. He 
said that, ifa pregnancy had been likely 
to make the woman a physical or mental 
wreck, a jury were entitled to take the 
view that a doctor who, in those circum- 
stances, and led by his belief, operated, was 
doing so for the purpose of preserving the 
life of the woman. And in those words 
the learned Judge again signified his in- 
terpretation of the words “preserving the 
life of the mother” as including the pur- 
pose of preserving her health. His final 
direction to the jury was therefore that 
if the Crown had satisfied them beyond all 
reasonable doubt that Mr. Bourne did not 
perform the operation in good faith for the 
purpose of preserving the life of the girl, he 
was guilty of the offence charged. It was 
made clear to them by that direction that 
what had been done must not have been 
outside the law; must not have been done for 
any laudable reasons of sympathy with a 
shocking case; or with any idea of pro- 
ducing a ‘est case, or of advancing a new 
medical doctrine. The decision has not 
opened the smallest loop-hole - for tacit 
evasion or individualistic interpretation of 
the law. 

It remains to comment on one final 
aspect of this case with its interesting “mixed 
question of law and fact,” an aspect mere- 
ly, Perhaps of passing interest to a law- 
yer, but, again, one capable of misleading 
the layman. Certain cf Mr. Oliver's ob- 
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servations in his address to the jury on 
behalf of Mr. Bourne were capable of be- 
ing read as an invitation to the" jury 
to exceed their traditional function of 
deciding issues of faci pure and simple. 
Of course they were no such thing. Thus, 
counsel's request to the jury to take a wide 
and liberal view of the meaning of “pre- 
servation of the life of the mother” was in 
words which might have been used with- 
out alteration by way of submission toa 
judge as to the legal meaning to beim- 
puted to those words. Similarly, counsel 
raid that, Mr. Bourne having come to the 
conclusion that the risk of allowing the girl 
to carry the child meant the risk of ruining 
her life, the jury would say soifit were a 
crime in those circumstances to terminate 
the pregnancy. Both those observations 
might be read as an invitation to the jury to 
exercise some kind of moral or humanitarian 
discretion in arriving at their decision. 
They were naturally nothing of the kind, 
they rested on counsel's submission to the 
court that the preservation of the mother's 
life included preservation of her health. 
Or, again, counsels’ addresses in a case 
of this kind may be regarded as automati- 
cally directing themselves to the judge or 
to the jury according as they deal with 
submissions of law or submissions of fact. 
In the result, the jury were called upon to 
decide only the clearest and narrowest 
issue of fact: whether the operation in 
question had been done in good faith for 
the preservation of the life, which meant 
the health, of the girl. There was not the 
smallest scope for their sympathies or for 
their prejudices. They came to a conclusion, 
with which on the facts it would be haid to 
disagree, that Mr. Bourne was in good 
faith of the opinion that the operation was 
necessary to preserve the girl’s health and 
Mr. Bourne’s immediate discharge followed. 

The law is not always such an ass as 
those who are not called upon to study 
it may suppose. In the present case, s0 
far from proving obsolete, it has been 
shown, a8 judicially interpreted, to be 
humane and reasonable. The appearance 
that the case may at first sight present of 
being an extension of the law seems to 
arise solely from the fact that the law 
has been shown to permit what many, either 
from prejudice or from fear of transgres- 
ing, might not have ventured to do.—The 
Solicitors’ Journal. 
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DAMAGES—SHORTENED EXPECTATION OF LIFE. 


Tke English courts still seem’ to be 
struggling, and so faras one can see, not 
very happily, with the problem of attempt- 
ing to estimate in cash the value of 


human life. Shepherd v. Hunter (1), the ° 


English Court of Appeal for- the first time 
were presented with an opportunity for 
laying down definite rules on this subject 
but found themselves incapable, apparently, 
of doing so, In the case, before them, a 
child, aged three, was killed by the de- 
fendant’s negligence and at the trial the 
jury had awardedhis personal representa- 
tive the sum of £90 for the child’s loss of 
expectation of life. The Court of Appeal 
merely said that this was plainly erroneous 
and there would have to bea new trial. 
The court failed to indicate, however. to 
what extent it was erroneous. The summ: 
ing up of the trial judge was perfectly 
proper, he had placed all the items before 
the jury, but the court felt that the sum 
awarded could not be considered “proper 
compensation”. Oertain remarks of Greer, 
L.J. lead one to believe that the courts are 
probably not happy in the task which has 
been forced on thém in this connection. He 
stated: 

“In its wisdom, Parliament has said that, though 
the estate may have lost not one penny, but may 
have gained a very considerable sum, by the death 
of the deceased, still the administrator or executors, 
as the case may be, of the estate, as representing 
those who have gained by the death of the injured 
man, shall have the same remedy as that what the 
injured man would have had if he had remained 
alive. Thatis statutory and we are bound to follow 
it.” 

A correspondent in England has informed 
the writer of another recent case, Bailey 
v. Howard, as yet unreported, dealing with 
the same problem. In that a case a father, 
suing aS an administrator of his three 
year old daughter, claimed damages for 
loss offher expectation of life. The defen- 
dant was negligent and caused the death 
of the daughter almost instantaneously. Mr. 
Justice Charles, presiding at the trial, in- 
dicated tothe jury that, although the form 
of action was “unfortunate” it was never- 
theless one which the law allowed. Further, 


(1) (1938 2 AN ER 587. 


Parliament ia its wisdom had given the jury 
the duty of solving a problem which was 
impossible accurately to determine. He 
pointed out where one judge might give a 
£5 note as damages, another might give 
£10,000. There was no guide and it was 
sheer guesswork, The jury awarded £,1000 
in respect of the child’s loss of expectation 
of life and while Mr. Justice Charles was 
forced to enter judgment for that sum he 
felt that the damages were excessive and 
thatif he had tried the case himself he 
would have given only £150. As the 
Court of Appeal in Shepherd v. Hunter bad 
ordered a new trial because damages of 
£90 were insufficient, one wonders where 
the English courts will ultimately land, 
‘Charles, J. gave unconditional leave to ap- 
peal, stating that the matter had to “come 
to a head” some time. 

In view of the dilemma which exists in 
England, it is submitted that the Ontario 
Legislature adopted a wise attitude in 
abolishing such claims (2). Itis interesting 
to note that New Zealand has not only 
abolished claims for shortened expectation 
of life but has also provided that “where 
.... & cause of action survives for the bene- 
fit of the estate of a deceased person, the 
damages recoverable for the benefit of 
the estate of that person shall not inelude 
any damages for his pain or suffering, 
or for any bodily or mental harm suffered 
by him, or for the curtailment of his expect- 
ation of life.” (3) The Ontario legislation 
did not goso far as to abolish claims for 
pain and suffering, but as the present 
writer indicated in an article earlier thig 
year, (4) there seems no reason why per- 
sonal claims of this nature should be per- 
mitted to swell the estate for the benefit 
of living persons. New Zealand, which 
has Jong been prominent in advanced 
social legislation, has again laken the lead 
in making survival actions workable.—The 
Canadian Bar Review. 


(2) Ontario Statutes, 1938, c; 44,5, 3. 

3 At the time of writing only the Draft Bill has 
been received by the present writer. 

416 Oan. Bar Rev. 193. 
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TRIAL OF HABITUAL CRIMINALS 


One of the difficulties on the trial of 
habitual criminals has been the require- 
mentof sec. 10 (4) of the Prevention of 
Orime Act, 1902, that the allegation that the 
accused is an babitual criminal shall be 
heard by the same jury as that which has 
tried the substantive charge. This pro- 
vision may work injustice, as the jury may 
come tothe task prejudiced by their pre- 
vious finding against the accused. Having 
this in mind, the Chairman of the Court in 
R. v. Hunter (192), 1 K. B. 555) sentenced 
the accused for the substantive offence and 
directed the adjournment of the trial for 
being an habitual criminal to the next 
sessions so asto enable itto be before a 
different jury. Notwithstanding: that this 
breack of the law had occurred through a 
desire to secure the fair trial of the accused, 
the Couit of Criminal Appeal held that they 
had no alternative except to quash the 
conviction. It will be remembered that 
recently there occurred a similar case R. v. 
Triffitt, 1935,2 All E. R. 818) upon which 
we commented at the time (85 Law Journ. 
339). In that case the appellant had 
pleaded guilty to the substantive offence 
and not guilty to being an habitual 
criminal. Thereupon the Ohairman of 
Quarter Sessions passed sentence for the 
substantive crime and sent the charge of 
being an habitual criminal for trial before 
another Oourt and jury. The Oourt of 
Criminal Appeal considered that, regard- 
less of the lack of any merit in the appeal, 
they were bound by the decision in R, v. 
Hunter (supra) to quash the conviction. 
Delivering the judgment of the Court, Hum- 
phreys, J., stated that the only proper 
procedure was for the trial on the charge of 
being an habitual criminal to follow ‘im- 
mediately” upon the plea of guilty to or 
conviction for the substantive offence. 

It will be of interest to practitioners in the 
criminal courts to observe that our judges 
have now found a way in which in the 
circumstances which existed in Triffit's 


case the trial can lawfully proceed before 
a jury which has heard nothing to the 
prejudice of the accused. In R. Vale (1938 
3 All E. R, 355), the appellant had pleaded 
guilty before the Recorder of London to 
blackmail, larceny, forgery and false pre- 
tences, but not guilty to being an habitual 
criminal. The Recorder, after hearing the 
plea, sent the prisoner to be dealt with on 
his plea and on the further charge of being, 
an habitual criminal before the Commis- 
sioner. The appellant was duly convicted 
of being an habitual criminal and sentence 
was passed upon him both for this and’ for 
the offence to which he had previously 
pleaded guilty. OnJune 20 he applied to 
the Court of Criminal Appeal (Branson, 
Hawke and Macnaghten, JJ.) for an exten- 
sion of time in which to appeal against 
both conviction and sentence on the ground 
that, having regard to R. v. Trfiit (supra), 
there had been a mistrial. His application 
was refused. Delivering the judgment of the 
Oourt, Branson, J.. pointed out that Triffitt's 
case was essentially different in that except 
for hearing the plea of guilty the first 
Court had not dealt with the case. He 
stated that when the Court (of which he 
had been a member) had stated it Trifft's 
case that the charge of being an habitual 
criminal must follow “immediately” after 
the conviction fora plea of guilty to the 
substantive offence, the Court had meant 
that there must be dealing with the case, 
as by sentencing the accused for the sub- 
stantive offence. ; 

We have no doubtthat those judges and 
chairmen of quarter sessions who feel that it 
isnot quite fair for them or the jury.-to 
trya man on the charge of being an ha- 
bitual criminal after they have heard him 
plead guilty toa serious crime or series of 
crimes will follow the course taken in R. 
v. Vale (supra) to which the Court of Ori- 
minal Appeal has givén’ sanction.—The 
Law Journal. "u . 





Extracts from Contemporaries. 


Provocation. 

A Case in the Court of Oriminal Appeal 
recently brought up once more the 
question of provocation as an extenuation 
of murder. The appellant killed his wife, 
but it seems to have been accepted that, at 
the moment when he did so, he knew that 


she had murdered two of their children by 
strangling them, Heeven may have seen 
her do so before his eyes. Such terrible 
events do not, we are thankful to say, often 
cecur and itis no cause for surprise that 
the husband, when convicted of murder, 
came to the Oourt of Oriminal Appeal. 
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That Oourt, whatever its feelings, has only 
to see whether the Judge below charged the 
jury: properly, and whether the evidence 
tendered was admissible. The conditions 
under which, when murder is charged, a 
jury may find a verdict of manslaughter on 
the ground of provocation are well known. 
No later judges have improved on Lord 
Tenterden’s charge in R. v. Lynch (5 U. & 
P. 324), and Chief Justice Tindal’sin R v. 
Hayward (6 O. & P. 157). ‘‘Provocation so 
. recent and sireng that the prisoner might 
not be considered at the moment master of 
_his own understanding.” That isthe test. 
But, so long as itis carefully explained to 
the jury, the question whether the 
defence is made out must be decided by 
them alone. ‘the Court of Criminal Appeal 
is not there to disagree with them. 


What is a “Workman”? 

An acute difference of opinion arose 
in the Court of Appeal. The question 
in issue was whether anurse, while apply- 
ing treatment in a hospital ward to a pat- 
ient under the orders of the “sister” in 
charge of the ward, is a workman in the 
employ of the proprietors of the hospital 
Wardell v. Kent C. C., 1938, 3 All B. R. 
473), The County Court Judge had thought 
that the nurse's contract with the hospital 
was a contract for services but not a con- 
tract of service. She was, in his view, like the 
hypothetical music: master of whom Cozense 
Hardy. M.R., spoké in Simmons v. Heath 
Laundry, Co. (1916, 1 K: B. 543, 548). 
Lord Justice Greer upheld this view, and 
was for dismissing the nurse's appeal. She 
might, he thought, be a workman when 
doing administrative work in the hospital, 
but was only a ccntractor for services 
when she was doing actual nursing work. 
The other two Lords Justices thought 
otherwise. Both when nursing and (e. g.) 
sweeping floors the appellant was under 
the orders of the respondents, whether they 
themselves gave them or appointed a deputy 
to doso. Wecannot but regret that after 
so much litigation a point like this has not 
yet been settled iRyan. v. Limerick R. D. 
C. (13 B. W.C. O. 556) seems the nearest 
case: but is just on the other side of the 
line.—The Law Journal. 


Loss of Expectation of Life 

In the Probate DivisionThe Aizkarai Mendi 
was disposed of by Mr. Justice Langton 
recently and one of the difficulties in the 
case was concerned with the damages 
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to be paid to thé estates of nine sailors 
for the loss of expectation of life. When, 
some time ago, a collision occurred between 
the plaintiffs’ steamship Boree and the 
defendants’ steamship Aizkarai Mendi the 
Boree sank, and nine of her crew perished. 
In an action the Boree was found one fifth 
to blame und tne other vessel four fifths. On 
a reference, the registrar awarded the 
defendants of the drowned men damages 
under the Fatal Accidents Act, and, in 
addition, £150 to the representative of 
each under the Law Reform (Miscellaneous 
Provisions) Act, 1934, for loss of expectation 
of life and pain and suffering. After dealing 
with other important points which had 
been raised, his Lerdship came to what 
he called “the thorny topic” of loss of 
expectation of life, the registrar having 
given convincing reasons why in the pre- 
sent case it was impossible to make any 
distinction between the meno with regard 
to pain and suffering. Having noted the 
disparity in the ages of the men, his Lord- 
ship quoted the registrar as saying: 
“They are all still in active life, and tne 
joy they got out of it 1s much the same 
Whether they tind it in what they have 
done or in the hope of what they may 
do.” That, his Lordsnip said was an 
attempt to measure the respective loss to 
each man by the single standard of the 
amount of enjoyment which he might be 
expected to have derived from his calling 
and circumstances, It seems, if we may 
put it that way, to place an undue and 
over-uniform value on the pleasures of 
memory, which will vary with temperament 
and with a man’s experience. With regard to 
hopes, itis the amount of opportunity for 
enjoyment which the court thinks might 
reasonably be expected to have come the 
dead mans way waichis in question, and 
not the hopes which a sanguine or despon- 
dent temperament would have allowed him 
to enjoy naying regard to what his previcus 
life had brought him. 


The Time Factor 

Had the registrar, his Lordship asked, 
exhausted all the elements of damage which 
fell to be considered? He (his Lordsnip) 
could not bring himself to believe tnat 
in any question of expectation of life the 
factor of age could be entirely negligible, 
although he appreciated fully that the age 
or time facwr was not to be handled 
arithmetically. Endeavouring to classify 
the nine claims in relation to this factor, 
which seemed to have been deliberately 
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ignored by the registrar, they seemed to 
fall into three distinct classes. There were 
four men whose ages were between forty- 
one and forty-four. Two others were in 
their thirties, between thirty-five and thirty- 
seven, and three were ycunger men aged 
from twenty-three to twenty-six. After 
greatly reducing the figure of £1,000— 
which had not been disturbed by the House 
of Lords in Rose v. Ford—on the ground 
that all the men were engaged in a 
dangerous occupation in comparison with 
that of the girl of twenty three in that case, 
and after still further reducing the sum 
in view of the large amounts awarded in 
the present case under the Fatal Ac- 
cidents Act—amounts which the practice 
laid down by the Court of Appeal forbade 
him to reduce—there were left a standard 
figure of £400 for the men under thirty 
and figures of £350 and £300 for the other 
classes. When effect was given to the view 
that in four cases the widows had been 
over-compensated under the Fatal Acci- 
dents Act, by reducing the standard shares 
in four cases, the individual awards would 
vary from £150 to £400, the latter sum 
going to the estate of the youngest man. 
With regard to the final reductions, it 
may he noted, there is at present no right 
to a “legitim” in England, and a man may 
not have desired to benefit his dependants 
in any.way.—The Law Times. 


Impleading a Foreign Sovereign. 
Several cases recently have involved a 
consideration of the scope of the principle 


that the court will not entertain proceed- 
ings which implead a foreign sovereign 
State. Not the least interesting of them 


is Haile Selassie v. Cable and Wireless, 
Limited, Mr. Justice Bennett’s decision in 
which has just been reversed by the Court 
of Appeal. The matter arose out of a 
contract between the Director-General of 
Posts, Telegraphs and Telephones of Ethio- 
pia and the defendant company relating 
to the transmission of wireless messages 
between radio-telegraphic stations situated 
respectively in Addis Ababa and Great 
Britain. Tne parties agreed at the hearing 
that the sum payable by the defendants 
under the contract was £10,613 lls. 3d, 
and the matter to be decided was whether 
the plaintiff was entitled to recover judg- 
ment for that amount against the defen- 
dants having regard to the recent hap» 
penings in Kthiopia and to the attitude 
taken up by His Majesty's Government in 
elation to the plaintif and tothe rule of 
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the Italian Government in Ethiopia—The 
Law Times. 
The Law’s Delay Again. 

The London Chamber of Oommerce has 
of recent years been ready and willing to 
take the field against the Law's delays 
and costliness. More than eight years 
ago the subject was referred by them to 
a strong sub committee of their members 
who in April, 1930, sent a comprehensive 
report to the then Lord Chancellor, and. 
that report was the forerunner of several 
memoranda, the last of which was sub-, 
mitted to the Royal Commission on the 
Dispatch of Business in March, 1935. The 
Chamber has recently issued a notice to 
the Press in which they touch on their 
past efforts and successes in the above 
direction. They welcome the new Evi- 
dence Act which, inter alia, deala with the 
admissibility of documentary evidence as 
recommended by them in the report of 
1930; but they regret that other recom- 
mendations made by the Royal Commission 
and by their own sub-committee have not 
yet been adopted. The neglected reforms 
they have in mind include the appointment 
of a “business manager” to arrange the 
lists who should be a responsible whole- 
time organiser, such as “a solicitor who 
has had experience of organisation in the 
Army ora Government office.” No selec: . 
tion has as yet been made——The Law 
Times. , 


A Costly Kiss. 

Not only poisonous widows but harmless 
virgins may be a source of trouble, at 
least to gentlemen “of blameless character,” 
when they take too much drink and get 
overexcited playing at darts. One such 
gentleman, whose character was said to be 
without a blemish, got a month at King- 
ston for kissing a girl against her will. He 
was secretary of a lodge of Buffaloes and 
lost that post. He was a special constable 
and is now unwanted as such, On appeal 
his punishment has been reduced to a fine 
of twenty shillings, which, with costs, and 
the anxiety he has had, may check his 
osculatory tendency in future. 

Kissing, we know, is always in fashion, 
as the gorse is always in bloom, but the 
kiss beery forced on unwilling lips is oul- 
side the rules of the game. Bacchus honour- 
ed with posts of beer and Cupid by games 
of darts are dangerous deities for blameless 
characters.—d ustice of the Peace. 
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JURISDICTION OF THE COURTS OVER DOMESTIC TRIBUNALS 


Persons who have felt themselves to be 
aggrieved by the decisions of those bodies 
which have been called domestic tribunals 
have frequently appealed to the courts to 
have their cases re-considered. Such 
appeals have generally been based, in part 
at least, on the ground that the decisions 
in question were contrary to principles of 
natural justice. The cases of Ross v. 
Ele ctrical Trades Union and Donaldson v. 
Institute of Botano-Therapy (184 L, T. Jour. 
384), are instances of such an appeal. The 
jurisdiction of the courts over such tribu- 
nals is very limited, and the court will 
rarely interfere with such a decision. 

The phrase “domestic tribunal” has been 
used to cover the committees or the councils 
or the members of trades unions, of mem- 
bers clubs and of professional bodies 
established by statute or royal charter, 
while acting in a quasi-judicial capacity. 
It is sometimes forgotten, when consider- 
ing the proceedings of bodies of this 
character, that they are not courts of 
justice. Mr. Justice Maugham, as he then 
was, in Maclean v. Workérs’ Union (141 
L. T. Rep. 83 ; (1929) 1 Ch. 602) put the 
Position thus: “It is useful to bear in 
mind the very wide differences between 
the principles applicable to courts of 
justice and those applicable to domestic 
tribunals. In the former case the accused 
is entitled to be tried by the judge 
according to the evidence legally adduced 
and has a right to be represented by a 
skilled legal advocate. Allthe procedure 
of a modern trial, including the examina- 
tion and cross-examination of witnesses 
and the summing-up, if any, is based on 
these two circumstances. A domestic tri- 
bunal is in general a tribunal of laymen. 
It has no power to administer an oath and 
—f circumstance which is perhaps of 
greater Importance—no party has the 
power to compel the attendance of wit- 
nesses. It is sot bound by the rules of 
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evidence ; it is indeed probably ignorant 
of them. It may act, and it sometimes 
must act, on hearsay, and in many ‘cases 
the members present, or some of them 
(like an English jury in ancient days), 
are themselves both the witnesses and the 
judges. Before such a tribunal counsel 
have no right of audience, and there are 
no effective means for testing by cross- 
examination the truth of the statements 
that may be made. The members of the 
tribunal may have been discussing the 
matter for weeks with persons not present 
at the hearing, and there is no one even 
to warn them of the danger of acting on 
preconceived views.” 

Stated in this way it is obvious that the 
decisions of such a body must very fre- 
quently, owing to its inherent limitations, 
not commend themselves to the lawyer, 
who, trained to the precise atmosphere of 
the courts, objects immediately to the form- 
less and frequently chaotic method of 
conducting its proceedings whieh such a 
body adopts. It does not follow that 
decisions reached in this way can be 
easily impeached in the courts. Disap- 
proval of the form of the procedure does 
not affect the validity of the conclusions 
reached. 

The jurisdiction of such a domestic 
tribunal is based on contract, express or 
implied. The members of the association 
in question are bound by its rules and 
if such rules are, in the opinion of law- 
yers, unfair and the powers of expulsion 
vested in the tribunal established there- 
under harsh and unreasonable, the mem- 
bers have no legal redress, provided the 
tribunal acts in good faith and in accor- 
dance with such rules. The rights of the 
parties depend on contract, and the Court 
of Appeal has held that there is no’ 
legal principle based on public policy 


‘under which the court can interfere, even 


if the rule does not commend itself to the 
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legal mind. Thus the rules may pro- 
vide that a member may be expelled by 
a defined body without giving to the mem- 
ber any right first to explain his conduct 
or the judgment of disputes may be given 
to a person who may well be suspected 
of bias or who may be deciding in his own 
cause. Thatis a matter of contract with 
which the courts are not concerned (see 
Jackson v. Barry and Co., 68 L. T. Rep. 
472; (1893) 1 Ch. 233 ; Eckersley v. Mersey 
pote 71 L. T. Rep. 308; (1894) 2 Q. B. 
Ja : 

The rights of a person adversely affected 
by the decisions of such a tribunal depend 
entirely on the rules of the association 
which contain the contract which is the 
basis of his membership of the association. 
An appeal from the decision of such a body 
is notin any way comparable to an appeal 
frêm one court to a higher court. The 
decision of a domestic tribunal cannot be 
attacked on the ground that it is against 
the weight of evidence, since evidence in 
the proper sense there is none. 

Leason v. General Council of Medical 
Eduction and Registration (61 L. T, Rep. 
849 ; 43 Ch. Div. 866) Lord Justice Bowen 
put the matter thus: “There must be due 
enquiry. The accused person must have 
notice of what he is accused. He must have 
an opportunity of being heard, and the 
decision must be honestly arrived at after 
he has had a full opportunity of being 
heard. With respect tothe charge made, 
the charge of which he has notice, it is a 
charge of infamous conduct in a profes- 
sional respect, and the particulars which 
should be brought to his attention in order 
to enable him to meet that charge ought to 
be particulars of conduct which, if estab- 
lished, is capable of being viewed by honest 
persons as conduct which is infamous. That 
is ail, We have seen these conditions have 
been fultilled by the enquiry and by the 
tribunal which constitutes it. The func- 
tions of the court of law are at an end. It 
appears to me that we have no power to re- 
view the evidence any more than we have 
power to say whether the tribunal came toa 
right conclusion. If, indeed, it could be 
shown that nothing was brought before the 
tribunal which could raise in the minds of 
honest persons the inference that infamous 
conduct had been established, that would go 
to show that the enquiry had not been a 
due enquuy; but if there was no blot of 
that kind upon the proceedings, the juris- 
diction of the domestic tribunal which has 
been clothed by the Legislature with the 


JOURNAL 


17616 


duty of discipline in respect of a great pro- 
fession must be left untouched by courts of 
la w". A 

In Maclean v. The Workers, Union (sup.) 
the plaintiff sought a declaration that a re- 
solution of the executive council of the de- 
fendant union, which excluded him froni 
membership of the union, was ultra vires 
and void. He largely based his claim on 
the ground that the members of the execu- 
tive council, who passed the resolution, were 
so biased against the plaintiff that they 
were incapable of performing the quasi- 
judicial functions required of them when , 
considering whether the plaintiff's conduct 
was such that he should be excluded from 
membership. 

Mr. Justice Maugham, as he then was, 
dismissed the action on the ground that 
there was no evidence that the resolution 
was not given in good faith and that, on the 
authorities, the court had not jurisdiction to 
give redress to members of associations on 
whom hardship was worked by decision 
given honestly and in good faith under the 
rules of such associations, even though the 
rules or decisions were unfair or unjust. 
The rules of the association before him 
contained no provision which forbade mem- 
bers of the executive committee who did nol 
see eye to eye witha memberon a matter 
of trade policy to act on the council in 
questions affecting him. Even if one of 
the membeis had hada quarrel with the 
plaintiff, it was doubtful whether under. 
the rules that was a disqualification. That 
would appear to be a matter of good taste, 
not of legal disqualification, nor did the 
fact that the council had taken steps in 
prosecuting the plaintiff for nis breach of 
rules attect their position. 

This decision was followed by Mr. Justice 
Farwell in Ross v. Electrical Trades Union 
(sup.j. In this case the plaintiffs, who 
formed the Central London Committee of 
the Electrial Trades Union, had supported 
an unofficial strike in London of certain 
members of the union. The men having 
struck, the executive council of the union 
investigated the matter, and directed the 
men to return to work. The plaintiffs ad- 
mittedly encouraged the men to continue 
the strike and paid to them some £500 out 
of funds in their hands. ‘Lhe strike having 
ended, the executive council summoned the 
plaintiffs to attend a meeting of the exe- 
cutive council because of charges made 
against them in connection with the un- 
Otticial strike. The plaintiffs attended this 
meeting. Article 44,17. 6, of the Electrical 
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Trades Union Rules provides that : “Any 
member... may be expelled from the 
union, and forfeit all money he has paid 
thereto... if ho is proved (g) to have 
brought by his conduct, in the opinion of 
the executive council, ... injury or dis- 
credit on the union or any member thereof.” 
Under this rule the executive council came 
to a decision expelling the plaintiffs from 
tbe union. In this action the plaintiffs 
claimed an injunction to restrain the union 
from acting on his decision, and a de- 
claration that it was ultra vires and con- 
etrary to natural justice. 

Mr. Justice Farwell dismissed the action. 
He thought it clear that the plaintiffs had 
broken the rules of the union by support- 
ing the strikers in opposition to the exe- 
cutive council’s direction. The plaintiffs 
honestly considered the course they took 
right, The executive council were honestly 
of a different opinion and considered that 
it was the duty of every member of the 
union to follow the council’s decision. The 
question was one of construction of the 
rules and nothing else. It was clear that 
the jurisdiction of the court to interfere 
with a decision of a domestic tribunal was 
extremely limited, and in the absence of 
mala fides, if such a tribunal had acted 
fairly and complied with the rules govern- 
ing it, the court could not interfere, what- 
ever its view of the justice or otherwise of 
the tribunal’s decision. Here these rules 
had been complied with, andthe action 
must be dismissed. 

This decision again shows the limited 
nature of the court's jurisdiction in regard 
to the decisions of domestic tribunals. All 
the court can do, if the tribunal has acted 
honestly, is to see that it has complied 
with the rules under which it acts and to 
which it owes its existence. The justice 
and propriety of the decision do not come 
before the court for review. 

As many bodies, such as those govern- 
ing the professions and trades unions, 
have wide powers over their members, and, 
by expelling them from the association or 
union, can go far to-ruin them in their 
chosen profession or occupation, it is a vital 
matter that the rules of such bodies should 
contain such safeguards as are possible to 
prevent any abuse by the tribunal of its 
powers, and also any appearance of such 
abuse. It is clear from the authorities that 
the decisions of such a body are not sub- 
ject to review by the courts. This means 
that care must be taken in framing the 
rules to give the members a proper right 
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to be heard in their defence and to prevent 
as faras poisible the body which acts as 
a judicial tribunal also adopting the role 
of prosecutor, Further than that it is 
impossible to go. The protection of mem- 
bers from the wide and uncontrolled 
powers vested in domestic tribunals lies 
in the hands of the members, who, by 
their selection of their executives and their 
control of the rules, have it in their hands 
to see that the machinery which has been 
created works justly and not oppressively. 
The case of Donaldson v. The Institute 
of Botano-Therapy, Limited (sup.) deals with 
a slightly different aspect of this matter, 
and is of interest as showing the kind of 
circumstances in which the court will inter- 
fere with the decisions of a domestic 
tribunal. In this case the defendant as- 
sociation was incorporated in 1933 as a 
company limited by guarantee. Its primary 
object was to found and control the as- 
sociation of dispensers of botanic medicines. 
Its members paid an annual subscription 
and the articles provided that the income 
and property of the association should be 
applied solely towards the objects of the 
associations and that no portion, therefore, 
should be paid or transferred to the mem- 
bers. The control of the association was in 
the hands of a council which, inter alia, 
was given power to delete the name of any 
member from the register of the associa- 
tion on breach of professional conduct. 
The piaintiff was a qualified medical her- 
balist. He had been employed by O. from 
1924 to 1928 in Belfast. In the latter year 
a company, O. Limited, was formed, of 
which O. and the plaintiff were share- 
holders and directors. The plaintiffs worked 
for the company, advising on treatment 
by herbs. In October, 1933, the plaintiff 
severed his cdnnection with O. Limited 
and three weeks later set upin business 
of his own in premises adjacent to the O. 
Company’s premises. In November, 1933, the 
plaintiff became a memberof the defen- 
dant association. On the 27th July, 1936, the 
plaintif received a letter from the secre- 
tary of the defendant association in the 
following terms: “Evidence has been sub- 
mitted to the Executive Council... which 
makes it imperative that you are required 
to answer charges of unprofessional con- 
duct, (1) that whilst vou held a position of 
trust as director of O. Limited you used 
the property of the company for your per- 
sonal benefit; (2) that after severing your 
connection with O. Limited you circularised 
patients of that company with a personal 
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circular. Tam instructed to advise you that 
unless satisfactory evidence is placed in my 
hands within one week your name will be 
erased from the register of members.” The 
plaintiff immediately replied, saying: “It 
is now three years since I severed my con- 
nection with O. Limited, and I am at a 
loss to understand how such charges can be 
brought against me, more especially having 
regard to the fact that I am innocent.” 
The plaintiff heard no more of the matter 
until he received a letter of the 28th Septem- 
ber, 1936, from the secretary, stating that 
the council had decided that he was actual- 
ly guilty of the charges made against him, 
and that his name had been removed from 
the register of members. The plaintiff 
thereupon brought this action for a declara- 
tion that his name had been wrongfully 
deleted from the register of the defendant 
association ; for an order to restore his 
his name, and an injunction to restrain 
them from excluding him from membership. 

The first question which Mr. Justice 
Farwell had to consider in this case was 
whether the action was maintainable. He 
reviewed the authorities and cited with 
approval the following passage from the 
judgment of Lord Jessel, M. R. in Rigby 
v. Connol (42 L. T. Rep. 139; 14 Ch, D. 452), 
where the latter said; “The courts, as such, 
have never dreamt of enforcing agreements 
strictly personal in their nature, whether 
they are agreements of hiring and service, 
being the common relation of master and 
servant, or whether they are agreements for 
the purpose of pleasure, or for the pur- 
pose of scientific pursuits, or for the pur- 
pose of charity or philanthropy—in such 
cases no court of justice canjinterfere so long 
as there is no property the right to which 
is taken away from the person complain- 
ing.” The courts’ power to grant relief by 
way of injunction, Mr. Justice Farwell 
pointed out, was, on the authorities, limited 
to cases where the plaintiff had been 
damnified by interference with his rights 
in some property. Where the contract in 
question gave him no proprietary rights, 
his remedy was in damages only. In the 
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present case, however, the learned judge 
held that the plaintiff, as a member of the 
association, had such an interest in the sub- 
scriptions of the association as entitled him 
to maintain the action. The benefits he 
received were not money benefits, but they 
were real benefits. If he ceased to be a 
member of the association he would be de- 
prived of the benefit of the expenditure of 
the income for the promotion of the objects 
of the association. ; 

The further question then arose as to 
whether the plaintif was entitled to the 
relief he asked. Mr. Justice Farwell point- 
ed out that a private tribunal is bound to! 
act in accordance with the dictates of 
natural justice. This can only be done by 
giving the person whose expulsion they 
are considering a fair opportunity of know- 
ing what are the charges against him and 
of making his defence after he hag had 
due notice of those charges. In the present 
case the letter of the July 27, 1926, was 
written three years after the alleged offences, 
and was so loosely worded that the plaintiff 
could not know with what he was charged. 
The time limit of a week to answer the 
charges was most arbitrary; and lastly, they 
gave to the plaintiff no further opportunity 
of being heard after he had denied the 
allegations. In those circumstances the de- 
fendants had dealt with the matter in œ 
completely wrong manner. They had not 
proceeded in accordance with the dictates 
of natural justice, andthe purported ex- 
pulsion of the plaintiff from the association 
was invalid and he remained a member of 
the association. The number of cases where 
the court has interfered with the decision 
of a domestic tribunal are few, as generally 
such a tribunal complies with the two 
essentials which the court requires, namely, 
that the accused member shall know of the 
charge against him and be heard or allowed 
to reply. In the last case neither require- 
ment was fulfilled, and the plaintiff suc- 
ceeded in establishing his continued 
membership of the association .—The Law 
Times. 


TYPHOID IN MILK - 


The consolidated actions of Square v. 
Model Farm Dairies (Bournemouth), Limited 
and Square and others v. Same in which Mr. 
Justice Lewis delivered a reserved judg- 
ment on the 10th May last, are of consider- 
able interest not only toa wide section of 


the lay public, but also to practitioners. 
Indeed, an important extension of the cause 
of action for a statutory offence appears to 
have been established. 

The case arose out of four members of 
the square family, together with the gover- 
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“mess, catching typhoid fever from milk 
supplied by the defendants. As the outbreak 
of feyer in the plaintiff family was part of 
a larger outbreak in Poole and Bourne- 
mouth, and as the defendants had enjoyed 
the “highest reputation” as distributers of 
milk, the case wasno douht rightly des- 
‘eribed by the plaintiffs leading Counsel as 
a “terribly serious case." 

Mr. Square, who had escaped the infec- 
tion, was the purchaser of the milk, and 
as such, claimed damages for breach of 
contract, under an express or implied term 
that the milk should be free from infection 
fand disease and should be fit for human 
consumption. He also claimed on the 
statutory warranty under sec. 14, sub- 
sect. (1), of theSale of Goods Act, 1893, no 
doubt alleging that it was in the course of 
the defendants’ business to supply milk, 
that the plaintiff made known to the 
defendants that the milk was required for 
human consumption, so as to show that the 
plaintiff relied on the skill and judgment 
of the defendants, and accordingly there 
was an implied warranty that the milk 
should be reasonably fit for human con- 
sumption. The breach of these various 
warrants was, of course, the delivery of 
infected milk, 

The defendants conceded, for the purposes 
of the case, that it was from their milk 
that the infection arose. It also appears 
from the report in The Times newspaper 
of the 11th May that the defendants further 
conceded that the plaintiff Square could 
recover under the Sale of Goods Act. In 
addition, however, Mr. Square in his action, 
and the other plaintiffs in their action, 
claimed damages for negligence and for 
breach of statutory duty, namely, a duty 
based on the provision of sect. 2, sub- 
sect. (1), of the Food and Drugs (Adulter- 
ation) Act, 1928 (18 &:19 Geo, 5 c. 31). 

There was also aclaim based on fraud, 
which was addedafter the proceedings had 
begun, and arose out of a misunderstand- 
ing of aninterrogatory by the defend- 
ants. The learned judge found that there 
was no evidence of fraud. 

The claim for negligence wss founded 
no McAlister or Donoghue v. Stevenson (147 
L. T. Rep. 281; (1932) A.O. 562), and if 
negligence had been established, no doubt 
the case would have been covered by that 
authority, for there is nothing in principle 
to distinguish agerm in milk from asnail 
in gingerbeer. 

The facts, as found by Mr. Justice Lewis, 
far from establishing want of care by the 
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defendants, established that they exercised 
the very highest standard of care Mr. 
Long, who was in effect the defendant 
company, had been “all his life an apostle of 
clean milk.” He knew perscnally all the 
farmers from whom the defendants obtain- 
ed their “outside supplies” of milk and was 
conversant with the methods of those far- 
mers. 


The contamination originated in a stream 
at a small holding, called Merly Hal!, run 
by one Newman. The learned judge was 
satisfied that Mr. Newman took the greatest 
care to see that his milk was clean and 
pure. “His buildings were gocd, his herd 
was clean, and his methods were above 
reproach with regard to his milk utensils 
and to his personal cleanliness.” There 
was, therefore, as the learned judge found, 
no evidence of negligence on the part of 
the defendants. Accordingly the claim 
founded on Donoghue v. Stevenson failed. 

This left the question as to whether the 
plaintiffs could succeed on their claim 
under sec. 2, sub-sect, (1) of the 1928 Food 
and Drugs Act. This sub-section is in these 
terms: 

“No person shall sell to the prejudice of the pur- 
chaser any article of food or any drug which is not 
of the nature, or not of the substance, or not of the 
quality of the article demanded by the purchagez’' 

This sub section replaces and re-enacts 
in the same wordsthe first part of sect. 6 
of the Sale of Food and Drugs Act, 1875 
(88 & 39 Vict. e. 63), a section which has 
been ‘frequently interpreted in the criminal 
courts, and under which it was held in Betts 
v. Armstead (88 L T. Rep. 811; (1888) 20 
Q. B. Div. 771) and Parker v. Alder (79 L.T. 
Rep 381; (1899) 1 Q. B. 20) that an offence 
was committed under the section although the 
seller was unaware of the imperfection in 
the article sold. In other words. mens rea 
was nob a necessary ingredient in the 
offence. 


Accordingly Mr. Justice Lewis held that 
the defendants had committed a breach of 
their duty under sect. 2 of the 1928 Act, 
although they did not know of the presence 
of the typhoid bacillus in the milk. The 
matter did not, however, end there; for 
although the defendants were liable for a 
penalty under the Act non constat the plain- 
tiffs could bring a civil action against 
them. 

There have been a series cf decisions 
upon the circumstances in which a person 
injured through the breach of a statuary 
duty can bring a civil action for damages. 
A recent and clear statement of these 
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circumstances is to be found in the judg- 
ment of Lord Justice Greer in Monk v. 
Warbey (152L. T. Rep. 194; (1935) 1 K. B. 
75), a case in which the plaintiff success- 
‘fully sued the defendant for breach of his 
statutory duty to insure his car whilst it was 
being driven by a third party; as a result 
the plaintiff, who was injured by the 
negligence of the third party, a man of 
straw. suffered damage. 

At (1935) 1 K. B., p. 81, Lord Justice 
Greer says : 

“The result of the above construction may be stated 
as follows: prama facie a person who has been in- 
jured by the breach of a statute has a right to 
recover damages from the person committing it unless 
it can beestablished by considering the whole of the 
Act that nosuch right was intended to be given.” 

After considering the provisions of the 
1928 Act, Mr. Justice Lewis was satisfied 
that a cause of action lay at the suit of 
a person injured by a breach of sect. 2 
and accordingly gave judgment for each 
of the plaintiffs for various sums in ac- 
cordance with the injuries suffered by 
reason of the defendants’ breaches of the 
statutory obligation. 
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The learned judge also decided that 
sect. 2 of the 1928 Act did not cover the 
same ground precisely as that covered by 
sect. 14 of the Sale of Goods Act, thereby 
negativing an argument that the former 
section could not have been intended to 
give a remedy already given by the latter. 
He also held that a person could sue 
under sect. 2 although not himself a pur- 
chaser. 


As by sect. 34 of the 1928 Food and Drug 
Act: 

“The expression ‘food’ includes every article used 
for food or drink by men, other than drugs or water, 
and apy article which ordinarily enters into or is 
used in the composition or preparation of human food 
and also includes flavouring matters and condiments; 

“The expression” durinz includes medicine for jn- 
ternal or external use”, ii 


lt would appear that a very considerable 
number of cases indeed will be brought, by 
the decision inSquare v. Model Farm Dairies 
(Bournemouth) Limited, within the cause 
ofaction for breach of a statutory duty, on 
the respectful supposition that it will main- 
tain its aathority.—The Law Times. 


OUR LAW OF MURDER 


Section 2 of the Offences Against the 
Person Act of 1861, which constrains a 
judge to pass the capital sentence on a 
conviction in respect of murder, reflects an 
age when the criminality of all acts was 
determined objectively rather than subjec- 
tively and little, if any, discretion was 
accorded to the Courts. Because very many 
murderers merit death, therefore all mur- 
derers, subject to the exercise of the royal 
prerogative, merit it, was, apparently the 
view of Parliament. Because some , abor- 
tionists are reckless and callous, therefore 
all criminal abortionists are murderers, if 
the consequence of their act is the death of 
their patients or victims, was the view of 
the Courts. As late as 191] a doctor was 
tried for murder because he had caused the 
death of a woman while trying to procure 
abortion; and the jury were directed to 
consider whether he,as a reasonable man 
should have foreseen the death. He was 
convicted of manslaughter, juries disliking 
the judicial theory. 

To day criminality is, as far as possible, 
determined subjectively, and in nearly all 
eases the discretion of the Courts is very 
wide. It should be extended to murder. 
Indirectly, this has already been done so far 
as women recently pregnant are concerned 


if their victims are their newly-born 
children. Though often guilty of murder 
they are regularly convicted of one of 
the minor crimes in the legislation men- 
tioned, and receive punishments which, 
during the last 40 years, have seldom, 
struck those who hear them as severe. . 

Since 1922 the procedure has been honest. 
All alienists ahd other medical men are 
agreed that the Act of that year recog- 
nised the existence of a common patholo- 
gical condition when a child was born 
under distressing conditions. Before 1922 
the procedure was usually dishonest. For 
the slayer was convicted of a crime quite 
consistent with a natural death. The reasons 
were tte refusal of Parliament to recognise 
tbat there are degrees of murder, and the 
revolt against the logical result of this 
refusal when the accused was a woman who 
had taken a life while in the condition 
deseribed. 

But now that Parliament claims a know- 
ledge of penology, one must realise that 
the few executions in this country prove 
that justice, not mercy, demands in many 
cases a mitigation of the sentence pres- 
ceribed by the Act of 1861. No judge 
should be directed to pass a sentence the 
carrying out of which would disgust the 
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people of England. It degrades him, terri- 
fies the prisoner, and is regarded by the 
extefnal world as a farce not free from 
sadism. 

A mitigation of sentence is certainly 
demanded in all cases of constructive 
murder. Indeed, an indictment for murder 
jn these cases often disconforms to the 
moral conceptions of that crime and is 
rejected by thejury. When a conviction is 
recorded the sentence is never executed. I 
think that a mitigation of the sentence is 
demanded in every case when the judge 
gicels that it is in excess of the occasion. 

I am unable to accept the view of Mr. 
Mullins that the abettor of a suicide is 
always an example of a person who ought 
not tobe hanged. He may be a very 
evil person. The view of the Indian Penal 
Code is eminently rational. Mr. Mullins 
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‘favours the indeterminate sentence as an 


alternative to one of death. Perhaps no 
judge should ever tella sonvict that he is 
to temainin prison fur a number of years 
in excess of ten. If of opinion that ten 
are too few (murderers frequently remain 
in prison for fifteen) he could direct inde- 
finite detention after that time. But I can 
see no reason why a judge should not be 
at liberty to pass a sentence provided he 
does not presume to look too far ahead. If 
he, in some cases of murder, were to pass 
an indeterminate sentence and no other, 
he would be delegating his duty unneces- 
sarily to prison governors, the Prison 
Oommissioners and the Home Office. On the 
other hand, indeterminate detention after 
the expiration of a fixed sentence is already 
authorised in particular cases.—The Law 
Journal. 
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Extracts from -Contemporaries. 


The Long Arm. 

Every ancient proverb finds its illustra- 
tion and every cliche its justification. 
Coincidence has a long arm, and the police 
court is the place to see it stretched out 
to its whole disconcerting length. 

A gentleman has been committed for 
trial from Bow Street on a charge of 
obtaining a pair of field glasses by false 
pretences. The evidence was that the 
alleged pretender had his motor car stolen, 
and, with a touching faith in the’ police, 
His faith was 
justified. : For at the very moment his com- 
plaining voice was lifted, the eyes of a 
representative of the firm which owned 
the glasses fell upon them, slung over the 
shoulder of the speaker. 

So poetic is the justice in this case.that 
we expect the accused, if found guilty, to 
be sentenced in a sonnet, or bound over in 
a ballade.—Justice of the Peace. 


The Police Caution to the Accused. 
The police caution to accused persons is 
by some held to be a safeguard, by others 
merely a formal requirement which can 
be rendered nugatory by a clever and un- 
scrupulous Police officer, and in any case 
is ancalled for if the police do what Lord 
Brampton once told them to do, keep their 
mouths shut and their ears open. The 


-guilty are then more likely to blurt out 


the truth, and why should they be discourag- 
ed from doing so? 


How far the Scottish courts are prepared 
to go in excluding evidence of a confes- 
sion made without due warning is illus- 
trated by H. M. Advocate v. McSwigguan, 
[1937] 8. O. (J.) 50. The defendant was 
accused of incest with his sister, who gave 
birth to a child, A detective inspector was 
questioning him about formal matters when 
he started to tell how he could not be 
responsible for his sister’s pregnancy. The 
officer told him not to speak about it at 
all but he insisted on making a statement, 
in which he described his precautions, when 
having connection with his sister, against 
her becoming pregnant. 

The trial judge held that the statement 
was voluntarily made, and indeed against 
police advice, but that it was made “under 
a complete misapprehension as to the nature 
of the crime with which he was charged. 
... He thought he was making a state- 
ment which showed he was not guilty of 
the crime charged [i. e., getting his sister 
with child, and not merely having sexual 
intercourse with her] whereas, ona proper 
construction of what he said, he was mak- 
ing a statement which amounted to a 
confession of guilt ... He was unaware of 
the true nature of the crime charged 
against him, . . . it follows that he did not 
receive any adequate warning in rélation 
to making any statement which might in- 
criminate him as regards that crime... 
the statement is not admissible against 
him” :—Justice of the Peace, 
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The Governor that did not Govern. 

At Liandilo recently a lorry driver was 
charged with exceeding the speed limit. 
The police witnesses, basing on a stop- 
watch,’ said it travelled over a measured 
half-mile at 41.8 miles an hour, which, said 
the: defence, was impossible, a sealed 
governor having been fitted for the pur- 
pose of keeping the vehicle down to a 
maximum speed of thirty miles an hour. 

Faced with this conflict of testimony 
the bench decided to see for themselves. 
They tested the stop watch and satisfied 
themselves of its, accuracy; no one ap- 
parently questioned the measured distance 
was four furlongs and no less. A policeman 
then drove the lorry over the measured 
distance at a speed found to be 49 miles an 
hour. ` 

After that the defending solicitor was 
reduced to observing, that the governor, 
although it had not been interfered with 
by his client, could not be working properly. 
Thereupon the bench convicted with the 
usual consequences, 

We donot. profess to have expert know- 
ledge of the nature of mechanical speed 
governors. There seems tobe no ground 
for supposing that they could not be made, 
effective instruments, but quite obviously 
a speedometer is an essential fitting too, 
as an answer the question in the old Latin 
tag, which might be Englished as “Who 
will keep an eye on the governor’? — Justice 
of the Peace. 
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Advertisements. s 

The Scapa Society, who do excellent .work 
in their role of protector of public beauty. 
have just published their annual report, 
The Society have much to say about the 
horrors of modern advertisements and 
protest that the existing law for curbing. 
profane advertisers is not strong enough. 
Of course, we use the word ‘‘profane”™ only 
in its sthetic or artistic sense. These 
protestants observe that, under the law as 
we now have it, there are no means for 
protecting the sky or controlling advertise- 
ments which are displayed by boats of 
vessels. The periods of grace, too, allowed 
to existing hoardings where bylaws are. 
made are too long. The law will be found » 
in the Advertisement Regulation Acts of 
1907 and 1925. The earlier Act gave wide 
powers to county and borough councils; 
anda by-law made for a whole county, 
excepting the areas which have local auto- 


‘nomy in the matter, has been held good 


(United Billposting Co. v. Somerset C. C., 95 
L. J. K. B. 899). The Town and Country. 
Planning Act, 1932, gavefurther and wide 
powers to urban Councils. They may by a 
‘‘Scheme” declare whole areas to be “pro- 
teeted” in the matter of advertisements, 
from whence they will be invested with 
drastic powers of abatement. If these. 
powers are to be extended to protect the 
sea and the sky, we foresee great difficul- 
ties about local frontiers of administration. 
However, if once a case for beauty is 
made out, it will receive a ready hearing.— 

The Law Journal. a 





Wit & Humour. 


More Proof Needed.—The local cham- 
pion liar was brought up before the justice 
for. stealing hens. Ib was a pretty plain 
case, and by the advice of his lawyer the 
prisoner said, “I plead guilty.” This sur- 
prising answer in place of the stiring of 
lies expected, staggered the justice. He 
rubbed his head. “I guess—I'’m afraid — 
well, Hiram,” said he, after a thoughtful 
pause, “I guess [ll have to have more 
evidence before I sentence you.’ —Case and 
Comment. 


A Suit at Law.-- The docket of a 
Dakota justice contains the following 
entry :— 


_ Action for marriage. 
Mapes v. Wait 
The parties to this action appearing be- 


fore me this 10th day of May, 1880, and 
having taken the oath prescribed by 
law, were by me adjudged to be duly 
married. The said Mapes resides on the 
northeast quarter of section ten in this 
township, and the said Wait resides on 
the southeast quarter of section eight ; but — 
they did to me on oath declare their 

intentiou of making their future home on 
said section ten.—Case and Comment. 


Extension Course.—Student: What 
would you advise me to read after I 
have completed my course and graduated, 
professor ? : 

Professor: I would suggest the Help 
Wanted Page.—Case ane Comment. - 
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5 ; MALTA 
4 The recent decision of the Judicial Com- 


mittee of the Privy ‘Council in Sammut 


and Luke v. Strickland (reported in The 


Times ‘on the 26th July) raises interesting 
questions of constitutional law, The cir- 
cumstances under which the appeal came to 


- Downing. Street are unusual. So far as an 


outsider’s study can enable him to guess at 
the truth, the desire of the respondents 
was to establish the position that the 
Orown must restore, representative govern- 
ment of some, sort’in Malta. “If this was 
their desire, it was*a perfectly legitimate 
one, and it was supported by grave argu- 
ments advanced by counsel, who is a 


<. Tecognised authority on matters which aré 


c 


outside the ordinary run of practice. Iris 
possible, though not, we think, likely, that 
the matters in issue may come up again 
for consideration in other Colonies, and it 
is, therefore, well that we should havea 
pronouncement upon them by the highest 
judicial authority. To put the matter 
shortly, a grant of representative govern- 
ment was made to the inhabitants of Malta 
in 1921. It ‘was granted by Letters Patent, 
dated the 14th April in that year, and 
set upa democratic regime in Malta, sub- 
ject to certain reservations. The local 
Legislature was forbidden to make laws on 
certain prohibited matters called “reserv- 
ed matters.” These were catalogued in à 
special article ‘of the Constitution and 
were reserved for legislation by the Gover- 
nor. He had to take the advice of a nomi- 
nated council of five persons before he 
acted in this reserved field. The five per- 
sons were all highlyplaced Englishmen, 
mostly officers in theNavy, Army and Air 
Force. The field in which they could advise 
was what we may call the Imperial feld 
defence, discipline of the forces, 
wireless telegraphy, coinage, external trade, 
aliens and nationality, and so forth. All 
the management cf local affairs was con- 
ceded, and all the legislation on local 
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affairs, Justice, education, publie works, 
and so forth. was entrusted to a local 
Legislature of two Houses. There was a 
somewhat artificial Senate, whose composi- 
tion led to a hard-fought appeal to the 
Judicial Committee in 1930 (Strickland v. 
Grima alias Parnis v. Agius 142 L. T. 
Rep. 386 (1930) A. C. 385), and there was 
an.ordinary popular Lower House. 

All went well, so far as distant observers 
could see, till 1930, when there was a crash 
after the decision in Strickland v. Grima 
(ubi sup.). An Order in Council called the 
“Malta (Temporary Governmant) Order in 
Council” was issued in June of that year. 
Taken together with the Amending Letters 
Patent of the same date, it had theeffect of 
throwing the local Legislature out of action 
and vesting all legislative power in and 
for Malta, subject to a few reserves, in 
the Governor’s hands. Between 1930 and 
1932 the right to issue this Order in Coun- 
cil was apparently disputed ; forin the 
latter year the Colonial Office secured the 
passage through Parliament of an Imperial 
Act, the “Malta Constitution Act,” which 
amongst other things validated the 1930 
Order. Ii validated also all other Leiters 
Patent which up to that date had been 
issued for amending the 1921 Patent and 
all the Acis of the local Legislature of 1929 
whose validity was shaken by the decision 
in Strickland v. Grima. It also confirmed 
all the Governor's Ordinances issued in the 
years 1930 to 1932. It was an attempt to bury 
the past and “recondition” and refioat the 
ship of State which had firat been launched 
in 1951. The refloated vessel, however, 
did not prove to be seaworthy. At all 
events she could not navigate the troubled 
waters of the Mediterranean where, possib- 
ly owing to the climate and general con- 
ditions of political weather, vessels of de- 
mocratic rig do not make good passage. Tn 
1936 the Colonial Office had to come again 
to Parliament for a fresh Act of validation 
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and reform. This Act, the “Malta Consti- 
tution {Letters Patent) Act, 1936," was 
commendably short. It validated every- 
thing ordained by the Governor between 
1932 and 1936 and repealed certain provi 

sicns (not here material) of the 1932 
measure. But it also contained a provision 
highly material to the issue lately in dis- 
pute; It declared that, whatever the origi- 
nal Patent cf1921 said, it shculd be read 
as if it contained a gift or reservation of 
power to the Crown to revoke the whole of 
it and any or all amendments which had 
been made, - : 

Armed with this power, the Crown, by 
Letters Patent of the 12th August 1936, 
swept away the wreckage of the 192] con- 
stitution with all amendments thereof. The 
1936 Patent was wisely short. ‘The Gover- 
nor may make laws for the peace, order, and 
good government of Malta." That was in 
substance all—except a clause reserving 
to the Crown the power of disallowance 
and of legislating for Malta by Order in 
Council. The position then was, according 
to the appellanis, that the Governor could 
legislate by ordinance on anything which 
was for the peace, order and good govern- 
ment of the island and its dependencies 
(Gozo and Ocmino). In the exercise of that 
power the Governor issued an ordinance 
levying a duty on certain imported articles.. 
The respondents paid a small sum which 
was claimed by the collector of customs 
under this ordinance and brought an action 
for its refund. Their claim was rejected 
by the First Hall but was allowed by the 
Court of Appeal. The Collector of Customs, 
with whom the Lieutenant-Governor join- 
ed, then carried an appeal to the Judicial 
Committee and gained a final victory. 

Some of the Acts and Orders which we 
have noticed had little or no influence on the 
decision of the Committee: but it is as 
well to point a finger to them for the sake 
of future reference in such ccntroversies. 
‘We should like to have had before us the 
full judgment of the Court of Appeal. The 
higher judges apparently agreed, and the 
respondents did not seek to dispute, that 
the Crown or the Governor still had power 
to legislate for Malta on matters which, in 
the Patent of 1921, were “reserved”. But 
they held that, as to local matters at all 
events, ihe Crown, having once surrender- 
ed them into the hands of a local Legis- 
lature, could not recover power to legislate 
by Order in Council or Letters Patent upon 
them. It cculd not be disputed that the 
Letters of 1921 had been duly revoked. As 
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we have said, Parliament had, in 1936, 
declared that this might be donein a cer- 
tain way, and that way had been followed. 
The line taken by the respondents, and 
apparently followed by the Court cf Appeal, 
was that, when that revocation was com- 
plete, the right to legislate for Malta, at 
all events in regard to matters which had 
not been in the “reserved” list of 1921, 
did not revest in the Crown. If that were 
so, there was, after the scrapping of the 
1921 ship, with all her patches, no power 
on earth which could legislate for Malta 
on unreserved matters except the Parlia- 
ment at Westminster. The respondents 
may well have thought that if they could . 
establish this position, a fresh grant of 
legislative powers to an elected body 
in Malta must follow. People suppose a 
good many absurd things but no one 
could suppose that, in Malta of all 
colonies, the Imperial Parliment alcne 
should have power to regulate—shall we 
say the registration of -midwives or the 
muzzling ot dogs: eon 

The Court of Appeal in Malta seem to 
have thought the case was governed by 
Campbell v. Hall (1 Cowp. 204). So it is 
of interest to turn to that famous decision 
and see what it did establish. The capitula- 
tion of Grenada, when it was conquered; 
was made on certain terms. One was that 
the inhabitants, “being subjects of Great 
Britain, will enjoy their properties and 
privileges in like manner as the other of 
His Majesty's subjects in the Leeward 
Islands.” Lord Mansfield took this to 
mean that they should have the consequences 
of their being such subjects. Later, in 
October, 1:63, a proclamation was issued 
promising that the Governor would be. 
empowered to summen general assemblies 
which would have law-making powers, as 
was then usual in the American colonies. 
This was later done. The Governor arrived 
in Grenada in December, 1764; but on the 
20th July, 1764, five months before he got 
there, Letters Patent were issued in London 
directing the levy of a tax on exported 
sugar similar to that in the other Leeward 
Isles. ‘Lhe appellant contended with success 
that this later Patent, being issued after 
the promise of representative government, 
which had been made in October, 1768, 
was invalid. Lord Mans field readily agreed 
that if the Sovereign receives the inhabi- 
tanis of a foreign country and their island 
or country under his protection, he does so 
on euch terms as he thinks fit: but he 
quoted a rather nebulous “statement or 
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opinion given by Yorke forty years earlier 
to the effect that if Jamaica was a conquer- 
ed island, the King could levy taxes if the 
Assembly refused supplies, but that if it 
was “like colonies,” taxes could only be 
raised by a local Assembly or an Act of 
Without further research we 
are not prepared to accept Yorke’s opinion 


` -a8 binding, The King generally did grant 


legislative powers to Colonial Assemblies 
in settled Colonies. But we do not know 
or admit that he was bound to do so. And 
indeed Yorke’s opinion was not necessary 
for.Mansfields judgment. It is based on 
a hypothetical contract between the King 
and anybody or everybody who should 
come to settle in Grenada, or who was 
already there. The proclamation of 1763 
was, he’ thought, an invitation—an offer 
made to all and sundry persons who might 
be thinking of setting in Grenada, that if 
they did so, they should live under laws in 
the making of which they had some voice. 

“And why to invite? That they might think 
their properties more secure if the legislation wag 
vested in an assembly, than under a governor and 
eouncil only.” ` 

Tnis is doubtful grammar and, we ven- 
ture to think, hazardous as a guess at a 
"contract social’ between the King and 
au indeterminate class of people, namely, 
those who were or might be in Grenada. 

But whatever it was, there was nosimi- 
larity between the conquest of Grenada 
and the annexation of Malta. Soon after 
the Knights of St. John were expelled by 
Napoleon in 1798 the French were them- 
selves expelled by British forces which 
came to the help of the insurgent Maltese. 
The Maltese had already been assisted by 
some English marines and had blocked 
up the French in Valetta. There they de- 
fended themselves for some two years until 
the arrival of a larger English force from 
Minorca conquered their resistance. Soon 
after that some _ prominent Maltese came 
to England and“asked to be admitted to 
membership of the Empire, but this re- 
quest was not immediately granted. A 
civil commissioner was sent out, and it 
was not till 1813 that Governor Maitland 


JOURNAL 


59 


arrived and proclaimed that Malta was 
part of the Empire and the Maltese were 
British subjects. Lord Maugham quoted 
an important passage in this preclamation, 
The King’s intention was: 

“to secure to the Maltese, in the fullest manner 
the free exercise of their religion, to maintain their 
ecclesiastical establishment, to introduce such 
ameliorations in the proceedings of the courts 
of law as would secure to every one the certainty 
of speedy and effective justice, and to make such 
improvements in the laws themselves as past ex- 
perience or change of circumstances might render 
necessary and advisable.” 

There wasno promise of legislative as- 
semblies here, nOr was any given when the 
post Waterloo Treaty affirmed and recognis- 
ed that Malta and its dependencies were 
part of the King’s Dominions. The com- 
mon law right of the Orown to legislate 
for transmarine possessions followed at 
once. 

It might have been possible to make 
some use of Campbell v. Hall if the 1921 
grant of local legislative powers had not 
been revoked under an Act of Parliament. 
In 1764 George IIL, derogated from his 
own grant in 1763; but in 1936, before the 
contested Duties Ordinance was promulgat- 
ed, the Constitution of 1921 had been 
revoked, not by statute, but by the au- 
thority of the Imperial Parliament. Unless 
the common law right of the Crown reviv- 
ed, then, a8 we have said, nobody outside 
Westminster could make a law on local 
matters in Malta. 

The Judicial Committee would have in 
any case shrunk from such an absurd con- 
clusion. Here there was no need to come 
near it. In the meantime it would seem 
that circumstances have induced the 
Governor and the Colonial Office to build 
a new ship and “try her out" on the storm- 
tossed waters of this famous island. It 
would ill-become mere lawyers to criticise 
the new ship. She will be known by her 
performances. Butit seems as though the 
respondents in the recent appeal, though 
unsuccessful in the Judicial Committee, 
may gain success, 0r a qualified success, 
elsewhere.—The Law Times. 


LOCAL AUTHORITIES AND MISFEASANCE. 


The recent decision of the Court of Ap- 
peal in Newsome v. Darton U. D. C. 82 
Sol. J. 520, has received less prominence 
than its importance deserves, for it lays 
down a proposition which affects all local 
authorities in” their treatment of .their 


x 


roads. In 1933 the defendants, who were 
the local sanitary authority as well as the 
local highway authority, made a trench in 
a highway in order to connect some drains. 
The excavation was filled in and in 1935, 
when the surface was finished off by a 
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steam roller, the surface was considered to 
be level. In 1936 a depression had formed 
and the jury found that the highway was 
dangerous to those using it with due care. 
They found that the original work was not 
negligently done, but that the dangerous 
condition was due to the work ofthe de- 
fendanis and that they were negligent in 
not discovering and taking steps to remedy 
the danger. The plaintiff was thrown from 
his bicyle owing tothe subsidence of the 
road and was injured, and brought an action 
against the defendants as the authority 
responsible for the repair of the road. It 
was held by the Oourt of Appeal that there 
was a duty on the defendants as sanitary 
authority to make good the inevitable subsi- 
dence resulting from their work in 1933. 
They were negligent in not discovering the 
danger and not remedying it, and this 
negligence amounted to misfeasance. 

In other words, the urban district Council, 
having dug up the road to connect some 
drains, were negligent in not seeing that 
their work had properly “settled.” The 
court had found on the facts that the sub- 
sidence was inevitable sooner or later, and 
that the urban district Council were 
negligent in not discovering the hollow : 

It has been settled law for at least 
150 years that a highway authority cannot 
be sued in respect of its failure to keep 
its roads in order. A highway authority 
is only responsible for the damage caused 
by misfeasance, as opposed to nonfeasance 
or passive inaction. This principle was laid 
down in Russell v. Men of Devon (1788), 2 
Term. Rep. 667. In Newsome's Case 
Greer, L.J., said: “As regards a sanitary 
authority, once they exercise their rights 
ag a sanitary authority to make a hole in the 
road for sanitary purposes then an obliga- 
tion is put upon them, by the fact that the 
hole is made for sanitary purposes, in the 
first instance to fill it up properly and 
then subsequently to maintain it by the 
exercise of reasonable care and reasonable 
supervision.” MacKinnon, L. J., gave a 
particularly clear statement of the law in 
the same case. He said: “If a defect 
arises in a highway only asa result of the 
friction of traffic and the operation of 
natural causes, and that is not remedied 
by the authority, thatis a defect arising 
only from non-feasance. Where, however, 
the anthority either in its capacity as high- 
way authority or otherwise, does something 
to the surface of the highway, and that 


which it does is, in addition to the friction - 


of traffic and the operation of natural 
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causes, the origin of the defect which they 
do not remedy, then the defect may be 
regarded asthe result of misfeasance and 
not merely non feasance.” That distinction 
is a plain one between merely allowing a 
road to become dilapidated through wear 
by traffic, and actively doing something to 
the roadway. The Court of Appeal con- 
sidered that the case was covered by the 
decision in Shoreditch Corporation v. Bull 


(1904), 90 L. T. 210, where the authority ` 


sued was both a sanitary authority anda 
highway authority. There, as sanitary 
authority, they had found it necessary to 
dig a trench along a road tolay asewer. 
They filled in the trench but soon after- 
wards a man driving along the road at 
night found that the part of the road where 
the trench had been opened was soft and 
crossed over to the other side and ran intoa 
heap of rubbish and was injured. The jury 
found that the part of the road where the 
trench had been opened had been properly 
filled in, but had been rendered soft by sube 
sequent rain and was dangerous. It was held 
that the Corporation were liable in damages. 
The récent case of Skilton v. Epson and 
Ewell U. D. C.[1931]1 K. B. 112, was also 
referred to, but really did not carry the 
matter much further. The plaintiff, whilst 
cycling alonga road in the defendants’ 
area, reached a line of traffic studs at the 
same time as a motor car. As the car 
passed her one of the studs which had be- 
come loose shot out and struck her bicycle. 
with such force asto overturn it and the: 
plaintiff was thrown to the ground and 
injured. The defendants as highway. 
authority had inserted the studs in the 
roadway under powers conferred on them 
by the Road Traffic Act, 1930, and the 
stud had been defective for some time. It, 
was held that the placing ofthe stud in. 
the highway in such a way that it became - 
defective amounted to the placing of a. 
nuisance on the highway and that the de- 


fendants could not take advantage of the, 
cases which dealt with maintenance of the . 
‘highway because the stud was not brought , 
on to the highway under the Highway Act, .. 
1835, but for the purposes of traffic direc- , 


tion under the Road Traffic Act, 1930. 
As Romer, L J., said in that case, the 


- defendants made a series of holes in the 


highway, not for the purpose of maintain- 


“ing the highway at all, but for the pur- 


pose of inserting in those holes a certain - 


. number of studs. b 
The duty of an authority which has done’! 
¿an act of the kind that «vas done in' 


s 


i 


A- 


wa 


1 


1938 


Newsome’s Case is not unduly heavy. 
Atkinson, J. in his summing up in the 
court’ of first instance, said that they were 
not expected to go and watch and look over 
all their road continually. But where they 
knew that there had been a trench made, 
which mighi subside (which was a reference 
to their function as a sanitary authority) 


. they ought periodically to inspect that 


place. The position of authorities with 
Tegard to misfeasance and nonfeasance is 
a complicated one, and more than one judge 
has expressed dissatisfaction at the present 
osition of the law. In Newsome v. Darton 
U. D. C., Greer, L. J., said : “Whether that 
disability of suing a highway authority 
ought to have been followed in the cases 
which apply that old decision (Russell v. 
Men of Devon) to the surveyor of highways, 
and to corporations that took over his 
duties, is a matter that we are not entitled to 
consider.” ' Swift, J., sitting as a judge of 
appeal in Skilton v. Epsom and Ewell 
U. D. C. used somewhat stronger words 
when he said: The principle in Russell 
v. Men of Devon is that a highway authority 
as such, is only responsible for the danger 
caused to a user of the highway by mis- 
feasance and not by nonfeasance ... How 
jong that principle) will be allowed to con- 
tinue a principle of law in this country 1 
do not know...” Certainly the old rigid 
tule laid down by Russell v. Men of Devon 
has been clarified and to some extent modifi- 
ed by Skilton’s Case, and now by New- 
some's Case, and it may well be that fur- 
ther changes in the law may be forthcoming. . 
- The further. question arises as to what 


~ the position would be if the highway on- 


which the accident took place had been. 
vested in the county council under the 
Local Government Act, 1929, or in the: 
Ministry of Transport under the Trunk: 
Roads Act, 1936. By s. 1 of the Trunk? 
Roads Act the Minister of Transport was: 
constituted the highway authority for 
certain important roads’ in place of the | 
existing authority. By s. 3 of the Act,” 


ee 
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when a road becomes a trunk road, all 
functions which were formerly exercised 
by high authortties as respects county roads 
and bridges,and any functions of construc- 
tion, maintenance and repair formerly 
exercised by a local authority shall be 
exercised by the Minister of Transport to 
the exclusion of any other authority. There 
are certain exceptions to this section by 
which such control is not taken away from 
fhe existing authority, and these deal 
mainly with maintenance and repair. Then 
by s. 5 (|) the Minister of Transport is 
empowered to delegate to a local authority 
any of his functions with respect to the 
‘Maintenance and repair of a trunk road. 
It shouid be noticed, however, that the 
next sub-section expressly makes the 
council to which functions have been, de- 
legated agent of the Minister. f 

Itis, of course, possible to sue the Minister 
for s. 26 (1) ofthe Ministry of Transport 
Act, 1919, provides that, “The Minister may. 
sue and be sued in respect of matters, 
whether relating to contract, tort, or other- 
wise arising in connection with his 
office. by the name of the Minister of 
Transport . . . and servants and agents of 
the Ministry in like manner end to the like 
cxtent as if they were his servants ..” 
The work, and, therefore, the liability o£ 
the Sanitary authorities, remains unaltered, 
and if an injury similar to the one jn 
Newsome’s Case occurred, then presumably 
tke local sanitary authority would still be 
liable. If, however, the subsidence in the 
road were due to faulty construction or 
repair of the trunk road, then it would 
appear that an action would lie against the 
Minister of Transport, subject always to the. 
question of misfeasance and nonfeagance. 

Similar conditions would prevail if the 
toad on which the accident happened were 
One in respect of which a county council 
was the highway authority by virtue of 
s. - 29 of the Local Government Act 1929. —’ 
The Solicitors’ Journal. 


THE RIGHT TO A DIVORCE 
, DESERTION AS A DISORETIONARY BAR TO RELIEF. : 
It may not always be borne in mind that’ that a husband had deserted his wife before’ 


where a petitioner, whois seeking a divorce, 
has deserted the other party to the marraige,’ 
his or her right toa decree depends upon‘ 
the exercise by the court of its discretion in’ 
his or her favour. 7 
. The following.case, where the facts showed ~ 


es 


` 


the adultery which was complained of, may, 
afford an opportunity for a useful examina- 
tion of ihe position. ; : 

In Faulkner v. Faulkner and Batten, 
which came before the President in the 
undefended list on Monday, 14th February, 
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9, husband sought a dissolution of his 
marriage on the ground of the adultery of 
his wife with the co-respondent. 

It transpired during his evidence that 
prior to her adultery his wife had obtained 
against him, on the ground of his desertion, 
a maintenance order under the provisions of 
the Summary Jurisdiction (Separation and 
Maintenance) Acte, 1895—1925. In explana- 
tion of his having deserted his wife, the hugs- 
band stated that he had left her owing to her 
temper and threats of suicide. 

No argument, however, arose as to the 
effect upon his right to a decree of his hav- 
ing left her under these circumstances, and, 
upon proof of adultery, a decree nisi was 

anted. f 

Tt will be remembered that by para. (2) of 
the ‘proviso to sub-s. (2) of s. 178 of the 
Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (15 & 16 Geo. 5, c. 49), 
which has been substituted for the original 
section by 8.4 of the Matrimonial Causes 
Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 57), where 
a dissolution of marriage is sought upon 
the ground of adultery or cruelty, proof of 
desertion ‘or wilful separation without 
reasonable excuse on the part of a petitioner 
from the other party to the marriage prior 
to the adultery or cruelty complained of 
isa discretionary bar to the granting of 
relief. - 

The original section of the Act of 1925, 
supra, re enacted a similar provision, which 
was contained in s.51 of the Matrimonial 
Causes Act, 1857 (20 & 21 Vict. c. 85). 

Where, therefore, evidence is given that a 
petitioner has been guilty of desertion, it 
beccmes a matter for the exercise of discre- 
tion by the Court as to whether or not it 
will grant a decree upon the facts of each 
particular case. Although, of course, the 
number of cases in which discretion is 
sought where there has been desertion is 
small compaied to thcse where there has 
been adultery on the part of a petitioner, 
yet in cases where there has been such 
desertion, a case arises for the exercise of 
discretion; and it would appear that similar 
principles are applicable in determining 
whether or not this should be exercised in 
the one case as inthe other (as to such 


principles, see Wickirs v. Wickins [1918]. 


P. 265; Apted v. Apted and Bliss [1930] P. 
246; Bainbridge v. Bainbridge (The King’s 
Proctor showing cause) [1934] P. 66). 

It is, of course, necessary that definite 


proof should be given of the existence of . 
such facts as call for the exercise of discre-. 
tion.. Thus, in Haswell v. Haswell and 
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Sanderson (1859), 1 Sw. & Tr. 502, the court . 


had to determine under what circumstances 


during the hearing of a petition for digsolu=: - 


tion a case had been made out which put’ 


the court under the duty of exercising its ~ 


‘discretion under s.3l of the Act of 1857, 
supra. There a husband who was seeking a 


dissolution of his marriage gave evidence. 
of his having left his wife prior to her” 


adultery. The question, therefore, arose 
as to whether or not this evidence was 
sufficient to-call for the exercise of dise 
cretion. In giving their opinion on thi 
point, the full court, the Judge Ordinary: 
Mr. Justice Williams and Mr.: Baron 
Bramwell, say this, at p.503: ‘We have 
considered this point, and, as regards the 
discretionary power of the court under the 
31st section, it appears to us that when the 
petitioner has established his petition, 
alleging adultery against the wife, a case 
for the exercise of the discretion of the 
court does not arise, unless it is made out 


affirmatively that the husband deserted or - 


wilfully separated himself without reason- 
able excuse, etc. As the case at present 
stands, you (counsel for the petitioner) have 
established your allegation of adultery; 
the fact that the husband withdrew himself 
without reasonable excuse, is not afirmative» 
ly established.” 


Where, of course, the misconduct for the 
relief of which discretion is asked consists 


of adultery, there is more likelihood that. 
the court will be put in possession of sucha, 


fact by virtue of the rules as to the lodg- 
ing of a discretion statement (Matrimonial 
Causes Rules, 1937, r. 38), but where the 
misconduct consists of any of the cther 
offences mentioned in the proviso, supra, 
i. e.. unreasonable delay, cruelty, desertion 
or conduct conducing definite proof of such 


facts as would establish this may not always | 


be biought to the attention of the court. 


In the case under discussion the fact of 
deserlion was apparent on the face of the 


maintenance order, and this was mentioned ` 


to the court as part of the res gestai. 
Inasmuch as, however, it is now necessary, 
by reason ofr. 4 (1) (f) of the above rules, 
to state in any petition which is presented 
after Ist January, 1938, the existence of 
any previous proceedings with reference to 
a marriage, whether these have been 
brought in the High Court or in a court 
of summary jurisdiction, in 8 case 
where an order -has been obtained 
against a petitioner, the court will be aware 
of the matrimonial offence of which he or 


4 


86 


„tion, 


/ ee 


‘she has been guilty and which formed the 


“basis ofthe order, . . 


< Jt maybe observed that the question 
whether or not a petitioner has been guilty 
of desertion without reasonable excuse is 
not necessarily determined against him 
‘by reason of a previous adverse finding of 
desertion by a court of summary jurisdic- 
It is true that desertion within the 
meaning of the Acts 1§95 to 1925, supra, is 


the same offence in law as desertion within. 


the meaning of the Divorce Acts, except 
that no period is specified -as requisite to 
re the offence (Heard v. Heard 
896]. P.. 188; Frowd v. Frowd [1904] 


-P\127; Bowron v. Bowron [1925] P. 187), 


and it may bethat, as regards disputes 
between the parties to the marriage, such a 
finding will operate by way of estoppel so 
as to prevent the husband from disputing 
in subsequent proceedings that he has been 
guilty of desertion (see Finney v. Finney 
(1868), L.R. 1 P. & D. 483; Harriman v. 
Harriman [1909] P. 123). In such a case, 
therefore, a husband who has been found 
guilty of desertion in the court below may 
be estopped frcm himself raising the point 
that the circumstances under which he left 
his wife amounted to a reasonable excuse 
in law, 80 as to prevent any question as to 
the exercise of discretion from arising. But 
whatever the position may be as regards 
the parties themselves, it is clear that no 
question of estoppel by way of a finding of 
desertion by a court of summary jurisdiction 
will bind the court in considering this 
question, as to whether or not a case for 
the exercise of discretion has, been made 
out, so asto preclude it from examining 
the conditions under which the desertion 
had taken place, and from holding that 


no case calling tor the exercise of discre- 


tion has been made out owing to the 
existence of a reasonable excuse for the 
desertion (see Harriman v. Harriman, 
supra). In sucha case, therefore, the mere 
fact of a conviction will not be sufficient to 
establish a bar, but the whole of the 
circumstances will be considered, and, if 
the court is of opinion that the petitioner 
has acted upon reasonable grounds, he will 
not be deprived ofthe relief for which he 
asks (Lloyd v. Lloyd (1901), 54 L. T. 273, 


- Where discretion was exercised ,inj favour 


ræ. 


of a husband, in spite of the fact that his 
wife had obtuined an order against him on 


. the ground of his desertion). In a case, 


therefore, where desertién has been establi- 
shed, unless it can be shown that there has 
been reasonable” excuse for thè desertion, 


` 
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it will be necessary to ask for the exercise 
of discretion before a decree nisi can be 
granted. If, of course, proof of such rea- 
sonable excuse is forthcoming, then there 
will be no question for the court to consider 
with regard to the exercise of discretion, 
and the petitioner will be entitled toa 
decree (see Davies v. Davies and Hughes 
(1863), 3 Sw. & Tr. 221; Wickinsv. Wickins, 
supra), and it has been held that, as the 
court has such a discretionary power, it is 
bound to satisfy itself as to existence or 
otherwise of reasonable excuse, whether 
this is ‘pleaded or not (Goode v. Goole and 
Hamson (1861), 2 Sw. & Tr. 253). 

The reason why desertion without rea- 
sonable excuse should deprive a petitioner 
of his remedy for dissolution, even after 
proof of the adultery of his wife, appears 
from the judgment of the Judge Ordinary 
in Jeffreys v. Jeffreys and Smith (1364), 
3 Sw. & Tr. 493, where he says this at 
p.495: “If chastity be the duty of the 
wife, protection is no less that of the 
husband. The wife kas a right to the 
comfort and support of her husband's society, 
the sesurity of his home and name, and the 
first protection of his presence, so far as his 
position and avocations will admit. Who- 
ever falls short in this regard, if not the 
author of his own misfortune, is not wholly 
blameless in the issue; and though he may 
not have justified his wife, he has so far 
compromised himself as to forfeit his claim 
for a divorce.” 

For guidance, reference may be made to 
the following cases in which discretion has 
been exercised where a petitioner has been 
guilty of desertion. 

(a) In favour of the petitioner. 

Du Terreaux v. Du Terreaux (1859), 1 
Sw. & Tr. 555 ; Proctor v. Proctor; Smith Y. 
Pitman (1865),4 Sw. & Tr. 140; Kennedy y. 
Kennedy and Schurch (1890), 62 L. T. 705; 
Lloyd v. Lloyd, supra; Mulley v. Mulley 
and Shaw (1509) 53 Sol. J. 469, where a 
husband had been guilty of statutory deser- 
tion, è. ¢.,n0n-compliance with an order for 
restitution of conjugal rights by virtue of 
s.5 of the Matrimonial Oauses Act, 1884 
(47 & 48 Vict. c. 68); Freeman v. Freeman 
and Freeman (1911), 105 L.T. 383, where, 
upon an intervention by the King’s Proctor 
alleging desertion, discretion was exercised 
upon certain terms as to payment for the 
benefit of the wife; Stone v. Stone and 
Osborne [1917] P. 125, where the Court stated 
that the existence of statutory desertion on 
the part of the husband had not conduced - 


.to the subsequent adultery of the wife, and 
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that she had taken no active steps to enforce 
the decree for restitution. | 
(B) Against the petitioner. 

Coulthart v. Coulthart and Gouthwaite, 
otheruise Bell (1859), 32 L.T. (0. B.) 394, 
where a hysband, who had married a 
woman who was in particular need of his 
care and attention, had been guilty ofa 
separation which was totally unjustifiable ; 
Jeffreys v, Jeffreys and Smith, supra ; 
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Yeatman v. Yeatman and Rummell (1870), 
L, R. 2 P. & D. 187; Dagg v. Dagg (1882), 7 
P. D. 17 ; Heyes v. Heyes and Mason (1887),-. 
13 P. D. 11; Hodgson v. Hodgson and: 
Turner [1905] P. 233; Wickins v. Wickins, 
supra, where a husband's cross petition for, 
relief was dismissed upon the ground of his 
statutory desertion.—The Solicitors’ Jours 
nal. ' 





Extracts from Contemporaries. a 


The Woman's Hat again. i 
Swords on for soldiers—hats for women ! 
The mayor ofa provincial] town dealing 

with a lady defendant, who, says a poetical 
Teporter, “faced the magistrates with the 
sun shining through the window on her 
hatless head,” told her. that she would be 
fined one pound, and added, “Some of the 
courts would not have dealt with you with- 
outa hat.” "L am so sorry, ” replied the 
courteous lady, 

Her polite grief was no doubt for the 

supposed disrespect for the bench, though 
1t may have been accentuated by the fine. 
But there really was no occasion for grief, 
andhad the case been adjourned, or had 
the bench refused to hear her, cn tne 
ground that a hat, and not a halo, was 
required, she would have had her remedy 
in the higher courts. it seems still to be 
thought that there is some law or practice 
binding on women to wear hats in courts 
of justice, There isnone. In older times 
the hatless woman might be taken as show- 
ing disrespect. In these more spacious 
times she is entitled to much more latitude 
without rendering herself properly subject to 
reprimand, 
_ Of course, the mayor may have been hav- 
ing aside shot at persons less reasonable 
than himself, for be it noted that he did not 
refrain from imposing the tine on the ground 
that the breach of etiquette put the defend- 
ant out of court. ` 

There is a precedent for an- accused 
woman being tried without a hat—Adelaide 
Bartlett, indicted for murderin 1886, that 
is if the Daily Telegraph's description was 
accurate.— Justice of the Peace. 


Wickedness or Ignorance. 

At a recent evening meeting of the Law 
Society the subject set down -for discussion 
Was town planning. “Many” (says a legal 
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contemporary giving the announcement) 
“will regret the choice of subject. There 
is at the moment one subject only which 
the profession should discuss over and 
over again until some experimental scheme 
is hammered out, and that subject is how to 
stop defalcation.” B 

T'he journal from which we quote is edited, 
by eminent solicitors, whose views .on 
defalcation are entitled to respect, but even 
so we feel that “damnable iteration” at 
every meeting of the Law Society would 
be a little hard on the ninety and nine just 
men who (even, let us hope, among 
solicitors) need no repentance. And wien 
the times comes to take a ress from 
“scientific vivisection of one nerve (defalca- 
tion) till it is raw,” we can think cf no more 
useful way for the ordinary family solicitor 
to “writhe in anguish” than among the 
mazes of town planning. . 

Itis a subject which may before long 
affect every settlement, every Conveyance, 
and every contract for the carrying on of 
trade or business, and as yet it is far too 
little realised by the profession how wide its 
ramifications are. 

As our readers know, all London is now 
covered by planning resolutions. Already, 
therefore, the developer is everywhere 
affected, and in afew years time the fun 
should begin for the practitioner, with 
claims for compensation. But a few weeks 
age the senior pertner in a leading West 
End firin of family solicitors was heard to 
say, ‘Oh, town planning. The L. C. O. have 
settled itall now and I'm not going to bother 
with it.” i 

One day there may come an uncomfortė 
able reminder that (unlike counsel) & , 
solicitor owes a duty to his client to be at 
least modestly equipped with legal 
knowledge, and is liable in damagesifhe _. 
fails therein.—Jusigée of the Peace. 
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